THE 
ENGLISH AND EMPIRE DIGEST 


WITH 


COMPLETE AND EXHAUSTIVE 


ANNOTATIONS. 


ad 


VOLUME XXXVI. 


Peed Cas 
4] ee fe 


ENGLISH AND EMPIRE 
DIGEST 


COMPLETE AND EXHAUSTIVE 
ANNOTATIONS 
BEING 


A COMPLETE DIGEST OF EVERY ENGLISH CASE REPORTED 

FROM EARLY TIMES TO THE PRESENT DAY, WITH ADDITIONAL 

CASES FROM THE COURTS OF SCOTLAND, IRELAND, 'THE EMPIRE 
OF INDIA, AND THE DOMINIONS BEYOND THE SEAS, 


AND INCLUDING 


COMPLETE AND EXHAUSTIVE ANNOTATIONS GIVING ALL THE 
SUBSEQUENT CASES IN WHICH JUDICIAL OPINIONS HAVE BEEN 
GIVEN CONCERNING THE ENGLISH CASES DIGESTED. 


VOLUME XXXVITII. 


PUBLIC AUTHORITIES, BODIES | RAILWAYS AND CANALS. 


AND OFFICERS. | RATES AND RATING. 
PUBLIC HEALTH AND LOCAL | REAL PROPERTY AND CHATTELS 
ADMINISTRATION. ! REAL. 


LONDON: 
BUTTERWORTH & CO. (PubBuisners), Lrp. 
BELL YARD, TEMPLE Bar. 


SYDNEY! 
EL BGUnNE: BUTTERWORTH & ©O. (AUSTRALIA), LTD. 
CALCUTTA : 

MADRAS : BUTTERWORTH & OO. (INDIA), LTD. 
BOMBAY ; 

TORONTO: BUTTERWORTH & CO. (PUBLISHERS), LTD. 


WELLINGTON (N.Z.): BUTTERWORTH & CO. (AUSTRALIA), LTD, 


1928 


PRINTED IN GREAT BRITAIN 


= hae 
Srles ied Liseary 
ad Pie 3 t 


f, Yr a) ne 
MS ee 2 
4 


Printed in Great Britain 
BY 
WILLIAM CLOWES & SONS, LIMITED, 
LONDON AND BECCLES. 


Edtorial Board. 


CoMMENCED UNDER THE DIRECTION OF 
the late 
THE RIGHT HONOURABLE THE 


EARL OF HALSBURY, 


LORD HIGH CHANCELLOR OF GREAT BRITAIN, 1885-S8, 1886-92, and 1805-1905 


A MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY'S 
MOST HONOURABLE PRIVY COUNCIL. 


Editor in Chief: 
Sir T. WILLES CHITTY, Bart, K.C., 


BENCHER OF THE INNER TEMPLE, 
LATE SENIOR MASTER OF THE SUPREME COURT AND KING'S REMEMBRANOER, 
MANAGING EDITOR OF “THE LAWS OF ENGLAND.” 


Revising BWditors: 
HARRY GEEN, Esq., 


OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW, 


AND 


R. K. HANDOO, Esq., M.A., 


OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW. 
Assisted by 


EB. 8. MOBERLY BELL, Esq., anp W. KERR CHALMERS, Ese., M.A., 
BARRISTERS-AT-LAW. 


Colontal Hdvising Hditor: 
HENRY STEPHEN, Esa., 


OF THE MIDDLE TEMPLE, BAERRISTER-AT-LAW, 


Subs=Edttorial Stat : 


~ SourHatt, Ese., B.A., R. Harrison, Esq., B.A., ReainaLp Dopp, Eaq., 
— Paiur R. Tuomason, Ese., B.A., LL.B., L. C. Bext-Cox, Esq., B.A., A. C. 
GraincEer, Ese., B.A., E. M. Hoy, Esq., W. J. Wiiuiams, Esq., B.A., A. 
Carreras, Esq., LL.B., H. Atteyn Parmer, Esq., M.A., H. Parrish, Hsq., 
LL.B., J. R. O. Jones, Esq., B.A., R. HeEnpRyY WHITE, Esq., G. I. A. Watson, 
Esq., S. G. G. Epnear, Esq., M.A.. W. H. Fianerry, Esq., M.A., M. R. 
Evuinazr, Eso., W. A. HammMerton, Esq., B.A., A. P. ARNOLD, Esq., R. D. H. 
Osnorne, Esq., B.A., P. F. Skorrowz, Esq., LL.B., E. R. EK. OLsson, Esq., LL.B., 
Howe. Jones, Esq., B.A., Barristers-at-Law; I. Gwynne Jones, Esq., B.A., 
Solicitor of the Supreme Court; and J. H. Fisuer Evans, Esq., R. H. CopE 
Horianp, Esq., B.A., E. Srorrorp Houianp, Esq., and KR. Powk11, Esq., 


B.A., B.C.L. 
Associate Editors and Hdvisory Board. 


Scotland: 
Tue Rieunt Hon. LORD SALVESEN, 


FORMERLY SENATOR OF THE COLLEGE OF JUSTICE, SOOTLAND. 


Sreland: 
THe Riaut Hon. CHARLES A. O’CONNOR, 


LATELY A JUDGE OF THE SUPREME COURT OF THE IRISH FREE STATE. 


THe Ricnr Hon. S8rr DUNBAR PLUNKET BARTON, Barr., 


LATELY A JUDGE OF THE CHANCERY DIVISION AND FORMERLY 
A JUDGE OF THE KINGS BENCH DIVISION AND OF THE 
HIGH COURT OF JUSTICE IN IRELAND, 


AND 
the late 
HENRY DANIEL CONNER, Esq., M.A.; 


ONE OF HIS MAJESTY’S COUNSEL. 


Tbe Enrwire of Fndia: 
Tue Rigor Hon. 8tk LAWRENCE JENKINS, K.C.LE., 


LATELY CINEF JUSTICE OF BENGAL, 
A MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY’S 
MOST HONOURABLE PRIVY COUNCIL, 


Tbe Dominion of Canada: 
THe Ricut Hon. Srm CHARLES FITZPATRICK, G.C.M.G., 


FORMERLY CHIEF JUSTICE OF THE SUPREME COURT OF CANADA, 
A MEMBER OF THE JUDICIAL COMMIITEEK OF H!S MAJESTY’S MOST HONOURABLE 
PRIVY COUNCIL, NOW LIEUTENANT-GOVERNOR OF THE PROVINCE OF QUEBEC. 


the late 


THE Riaur Hon. Str LOUIS HENRY DAVIES, K.C.M.G., 


CHIEF JUSTICE OF THE SUPREME COURT OF CANADA, 
A MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY’S 
MOST NONOURABLE PRIVY COUNCIL, 


AND 


I. R. CAMERON, Ese., K.C., 


REGISTRAR OF THE SUPREME COURT OF CANADA. 


The Provinces of Canada: 


Blberta, 
THe Hon. HORACE HARVEY, 


OHIEF JUSTICE OF THE SUPREME COURT OF ALBERTA. 


British Columbta. 
THe Hon. JAMES A. MACDONALD, 


CHIEF JUSTICON OF THE COURT OF APPEAL FOR BRITISH COLUMBIA. 


fPanttoba. 


the late 
THte Hon. THOMAS G. MATHERS, 


CHIEF JUSTICE OF THE COURT OF KINQG’S BENCH, MANITOBA, 


Rew Brunswick. 
THE Hon. OSWALD S. CROCKET, 


A JUDGE OF THE SUPREME COURT OF NEW BRUNSWIOK. 


Hova Scotia. 
THe Hon. BENJAMIN RUSSELL, 


A JUDGE OF THE SUPREME COURT OF NOVA SCOTIA, 


Ontario. 
THE Hon. W. K. MIDDLETON, 


A JUDGE OF THE SUPREME COURT OF ONTARIO. 


Prince Edward $sland. 
THe Hon. JOHN A. MATHIESON, 


CHIEF JUSTICE OF THE SUPREME COURT OF PRINOE EDWARD ISLAND, 


Quebec. 
THE Hon. Sir FRANCOIS X. LEMIEUX, 


CHIEF JUSTICE OF THE SUPERIOR COURT OF THE PROVINCE OF QUEBEC. 


Saskatchewan. 
THe Hon. Str FREDERICK W. G. HAULTAIN, 


CHIEF JUSTICE OF SASKATCHEWAN. 


The Conmmonwealtb of Australta: 
the late 


THE Riegut Hon. Str SAMUEL WALKER GRIFFITH, G.C.M.G., 


CHIEF JUSTICE OF AUSTRALIA, 
A MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY'’S MOST HONOURABLS 
PRIVY COUNCIL. 


Assisted by 
PROFESSOR THE HON. JOHN BEVERLEY PEDEN, 
DEAN OF THE FAOULTY OF LAW, 


AND 


R. CLIVE TEECE, Esq, 


BARRISTER AT LAW. 


J.—VOL. XXXVI. b 


The Dominion of Hew Zealand: 
Ture Riaut Hon. Sir ROBERT STOUT, K.C.M.G., 


CHIEF JUSTICE OF NEW ZEALAND, 
A MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY’S MOST HONOURABLE PRIVY OOUNOIL, 


The Dominion of Hewfoundland: 
Tor Hon. Str WILLIAM H. HORWOOD, 


CHIEF JUSTICE OF NEWFOUNDLAND. 


The UWnton of South Africa: 
Tur Riagut Hon. Sir JAMES ROSE-INNES, K.C.M.G., 


CHIEF JUSTICE OF THE UNION OF SOUTH AFRICA, 
A MEMBER OF THH JUDICIAL COMMITTEE OF HIS MAJESTY’S MOST HONOURABLE 
PRIVY COUNCIL, 


Assisted by 


MURRAY BISSET, Esq., 


BARRISTER-AT-LAW, 


Administration Organtser: 
Miss WINirRED SMALLWOOD, 


The Titles in this Volume have been contributed as follows :— 


TITLE 


PUBLIC AUTHORITIES, 
BODIES, AND OFFICERS. 


PUBLIC HEALTH AND 
LOCAL ADMINISTRA- 
‘TION. 


RAILWAYS AND CANALS. 


RATES AND RATING. 


REAL PROPERTY 
CHATTELS REAL. 


AND 


CONTRIBUTED BY 


R. TT. SHARPE, Ese., and D. EIFION 
EVANS, Esa., B.A., LL.B., Barristers- 
at-Law. 

CECIL B. RAMAGE, Esa. BA. and 
CHARLES P. BURKE, Esa., Barristers- 
at-Law, 

Cc. A. COLLINGWOOD, Esea., M.A., LL.B., 
Barrister-at-Law, assisted by I. S'TOP- 
FORD HOLLAND, Esa. 

ALEX. CAIRNS, Esa, and Horn. D. 
MESTON, Barristers-at-Law. 

KC. PL. LASCELLES, Ese. O.B.E., 
H. W. CLEMENTS, Esxa., Barristers-at- 
Law, assisted by FE. STOPFORD 
HOLLAND, Esa. 


In this Volume English Cases reported up to ist January, 1938, are included, 
and other cases are included so far as the Volumes of Reports of the same were 


available in London on that date. 


b 2 


TABLE OF CONTENTS 


AND 


TABLE OF CROSS-REFERENCES. 


é . . PAGE 
Reports included in this Work and their Abbreviations - _ _ ~ XVil 
Abbreviations used in this Work - a = es a a - XXXV 
Meaning of Terms used in Classifying Annotating Cases - ~ - XXxix 
Table of Cases — ~ = bss a = = a = = xli 
PUBLIC AUTHORITIES, BODIES AND OFFICERS _ -_ — 1—143 
(For detailed Table of Contents and Tabie of Cross-References, see pages 1--4.] 
PUBLIC BATHS. 
See Prauic Heaurn aND Locan ADMINISTRATION. 
PUBLIC COMPANY. 
See Companrns; CoRPORATIONS. 
PUBLIC DOCUMENT. 
See FivipENCcE. 
PUBLIC ELEMENTARY SCHOOLS. 
See EnucatIion. 
PUBLIC HEALTH AND LOCAL ADMINISTRATION -~— - 144—238 


[For detailed Table of Contents and Table of Cross-References, see pages 144148. } 


PUBLIC-HOUSE. 


See INNs anp INNKEEPERS; INroxicaTiIna Liquors; RaTEs AND RaTIna. 


X1l TABLE OF CONTENTS. 


PUBLIC LIBRARIES AND MUSEUMS. 
See Cuaniries; Lirprary anp Screntiric Instirvrions; Pusiic HEALTH 
AND TLocau ADMINISTRATION; Rates anp Ratina. 


PUBLIC MEETINGS. 
See Criminan Law and ProcepureE; Higuways, STREETS, AND BRIDGES. 


PUBLIC OFFICER. 
See ConstitutionaL Law; CrrinaL Law aNnp Proceoure; Pusuic 
AvTHoRITIES, BopiEs, AND OFFICERS; REVENUE. 


PUBLIC PROSECUTOR. 
See CriminaL Law anp ProcepurneE; Escrtions. 


PUBLIC SCHOOLS. 
See EDpvucatrion. 


PUBLIC WORSHIP. 
See Crimtnau Law aNd Procenune; EccimsiastricaLn Law. 


PUBLICAN. 
See INNS AND INNKEEPERS; InroxicaTiIna Liquors. 


PUBLICATION. 
See Copyrignt aANp Lirerary Property: CriminaL Law Anp PROCEDURE; 
LinpEL AND SLANDER. 


PUFFER. 
See AUCTION AND AUCTIONEERS; SALE OF Goons. 


PUISNE JUDGES. 


See Courts. 


PUNISHMENT. 
See Criminau Law anp Procepure; Eccussrastican Law; 
MaaGistTRATEs; Prisons. 


PURCHASERS AND PURCHASES. 
See Aaenoy; Contract; Equity; LanpLtorp anp Tenant; Saxe or Lanp; 
SaLe or Goons; SETTLEMENTS AND ParticunaR TitLEs passim. 


TABLE OF CONTENTS. xiii 


QUAKERS. 
See Cuaritries; Eccussiastican Law; HussBanp anp WIFE. 


QUALIFICATION OF VOTERS. 


See ELEOCTIONS. 


QUANTITY SURVEYORS. 
See Burupina Contracts, ENGINEBRS, AND ARCHITECTS. 


QUANTUM MERUIT. 
See Burtpina Contracts, ENGINEERS, AND ARCHITECTS; CONTRACT; 
MASTER AND SERVANT; WorK AND LABour. 


QUARANTINE. 
See Pustic Heauta anp Locan ADMINISTRATION; SHIPPING AND NAVIGATION. 


QUARE CLAUSUM FREGIT. 
See TRESPASS. 


QUARE IMPEDIT. 
See Eccuestasrican Law. 


QUARRIES. 
See Bounpanrigs, Fences, aNnD Party-Wauus; Mines, MINERALS, AND 
(JUARRIES. 


QUARTER-DAYS. 
See LANDLORD AND TENANT; TIME. 


QUARTER SESSIONS. 
See CriminaL Law anp ProcenureE; MaAGIstTRATES. 


QUASHING. 
See Coroners; CriminaL Law ann ProcepurE; Crown Pracrice; 
MaGIsrTRaTEs. 


QUAYS. 
See Surpprna anp NaviGaTION; WAaTERS AND WATERCOURSES. 


xiv TABLE OF CONTENTS. 


QUEEN. 
See ConstiruTionaL Law. 


QUEEN ANNE’S BOUNTY. 
See Cuanitigs; Eccursrastican Law. 


QUIA EMPTORES. 
See CopyHoups; Reau Property and CHATTELS REAL. 


QUIA TIMET. 
See EasEMENTS AND Prorits A PreNDRE; Equity; InNsuNcCTION; NUISANCE. 


QUIET ENJOYMENT. 
See LANDLORD AND TENANT. 


QUIT RENT. 
See CopyHotps; Reau Property aNd CHATTELS Rea; SETTLEMENTS. 


QUO WARRANTO. 
See Crown Practice; Locau GovERNMENT. 


QUORUM. 


See Aaency; Companies; Loca GovERNMENT; MAGISTRATES. 


RABBITS. 
See ANIMALS. 


RACES AND RACECOURSES. 
See GAMING aND WaAGERING; THEATRES AND OTHER PLACES OF 
FINTERTAINMENT. 


RACK RENT. 
See LANDLORD AND TENANT; Rates anp Rarine. 


RAILWAY AND CANAL COMMISSION. 
See Courts; Raryways anp CaNaLs. 


TABLE oF CONTENTS. XV 


PAGK 


RAILWAYS AND CANALS - - -~ ~ -~ ~- 244-416 
[For detailed Table of Contents and Table of Cross-References, see pages 244—248.]} 


RAPE. 
See Criminat Law anp PROcEDURE. 


RATES AND RATING _ — —- — — — — 417-—649 
[For detailed Table of Contents and Table of Cross-References, see pages 417—423.] 


RATIFICATION. 
See AaeNcy; Companies; Conrract; Corporations; HusBanp ann WIFE; 
INFANTS AND CHILDREN; PARTNERSHIP; Pusnic AutTnorities, Bopirs, AND 
OFFICERS; AND ParticuLaR TITLES passim. 


RATIO DECIDENDI. 
See JUDGMENTS AND ORDERS. 


RATIONE TENURB.Y. 
See Hicuways, STREETS, AND BripGEs; SEWERS AND Dnratns. 


REAL PROPERTY AND CHATTELS REAL _ ~ _ 650—791 
[Hor detailed Table of Contents and Table of Cross-References, see pages 640—655.] 


REAL REPRESENTATIVE. 
See EXEctToRS AND ADMINISTRATORS. 


RE-ASSURANCKE. 
See INSURANCE. 


REBELLION. 
See Criminat Law AND PROCEDURE. 


RECEIPT. 
See Bankers AND Banxinc; Buiuus oF Sa.e; Buitpinae Socretres; Contract ; 
Evipence ; Mortaace; Sane or Lanp; anp Parricunar Tires passim. 


REPORTS INCLUDED IN THIS WORK AND THEIR 


A. C. (preceded by date) 


A. Jur. Rep. 

Auch: ass vis 

ALK. ~ sisi 

Act. “ve bas 
Ad. & El. aes es 
Adam een eee eve 
Add. ged - sak 
Agra See 

Agra F. B. 

Ale. & N. 


Alc. Reg. Cas. 
Aleyn 

All. ‘as 
Alta. L. it. 
Amb nek 
And. ee 
Andr. 


Anst. ues 
App. Cas. 


App. Ct. Rep. 
App. D. ... he 
Architects’ L. R. 
Argus L. Rh. ese 
Arkley ... 

Arm. M. & O. 


Arn. & Hi. 
Ashb. et 
aie M. L.. es 


Ayl. Pan. 
Ayl. Par. 


B. 
B. & Ad. 


B. & Ald. ses eee 

B. & C. eo aco one 

B. & C. R. (preceded b 
date} (p y 


S. seo ese 
- RK. 


eae 


. 
D made § 
ae 

Q 


om 


bet eb dt at a 
P amir 
o> 


Oh 
ES 
2b 


ABBREVIATIONS 


mee) 


ae cee we Neate a Bowe of Ove: een 1890 (9. Dey 

Australian Jurist Reports .. 

Australian Law Times 

Ontario Appeal Reports. 27 'vols.. “187 6—1900 . 

Acton’s Reports, Prize Causes, 2 vols., 1800—1841 

Adolphus and Ellis’s Reports, King’s Bench and Queen's Bench, 
12 vols., 1834—1842 we 

Adam’s Justiciary Reports (Scotland), 1893—(current) 

Addams’ Ecclesiastical Reports, we - eee oe 

Agra Iligh Court .. se 

Agra High Court, Full Bench ee 

Alcock and Napier’s Reports, King’s Bench (Ireland), 1 vol., 
1813—-1833 

Alcock’s Registry Cases (Ireland), ‘1 vol., "1832. 1841 | 

Aleyn’s Reports, King’s Bench, sie 1 vol., 1640—1649 

New Brunswick Reports (Allen) . ce 

Alberta Law Reports - 

Ambler’s Reports, Chancery, 1 vol., 1716—1783 : 

Anderson’s Reports, Common Pleas, fol., 2 parts in one vol., 
] §35—] G05 ° ace 

Andrews’ Reports, King’ ) Bench, ‘fol., 1 vol., 1737—1740 

Anstruther’s Reports, Exchequer, 3 vols. % 1792—1797 os 

ahd oa Appeal ati Hot of oer? 15 vols., 1875— 
1 ae 

Appeal Court Reports “s ; 

South African Law Reports, Appellate Division 

Architects’ Law Reports, 4 vols., 1904—-1909 . 

Argus Law Reports es ae 

Arkley’s Justiciary Reports (Scotland), 1 vol., 1846—1848 

Armstrong, Macartney, and Ogle’s Civil and Criminal Ue vOre 
(Ircland), 1840-—1842 _... 

Arnold’s Reports, Common Pleas, 2 vola., -s '1838-—1830 

Arnold and Hodges’ Reports, Queen’s Bench, | vol., 1840 —1841 

Ashburner’s Principles of Kquity, 1902 ... 

Aspinall’ 8 Maritime Law Cases, 1870—(current) | 

Atkyns’ Reports, Chancery, 3 vols., 1736—1754 

Ayliffe’s New Pandect of Roman Civil Law 

Ayliffe’s Parergon Juris Canonici Anglicani 


Barber’s Gold Law 

art 7 aaa and Adolphus’ Reports, King’ 8 Bench, ! 5 vols., "1830 — 
183 

Barnewall and Alderson’s Reports, King’ 8 ‘Bench, 5 vols., "1817— 
1822 


Barnewall and Cresswell’s Reports, King’s ‘Bench, 10 vols., 1822 
—1830 

Reporte of Bankrup tey and Companies Winding up Cases, 1918 
—(current) (e€.g., F1918-—-10} B. & C. R.) 

Best and Smith’s Reports, ace s Heuchy 10 vols. 1861—1870 

British Columbia Reports .. “ 

Bose’s Digest sa siete 

Bengal Law Reports wie 

Bengal Law Reports, A ppeal Cases sa 

Bengal Law Reports, Privy Council sé 

Bengal Law Reports, Supp. Vol. 

Butterworths’ Rating Appeals, 2 vols., 1913-1925. 

Butterworths’ Workmen's Compensation Cases, 1907— (current) 

Bacon's Abridgment 7 

Bail Court Cases (Lowndes ‘and Maxwell ), 1 vol., 1852—1 854 


XVI REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Baild. _... 
Ball & B. 


Bankr. & Ins. R. 


Beav. & Wal. 


Beaw. _... 
Bell, C. C. 
Bell, Ct. of Sess. 


Bell, Ct. of Sess. fol. 


Bell, Dict. Dec. 


Bell, Sc. App. 
Bellewe one 
Belt’s Sup. 
Ben. wed 
Benl. 

Ber. bes 
Bing. ; 
Bing. N. G. 
Biss. & Sm. 
Bitt. Prac. Cas. 
Bitt. Rep. in Ch. 


Bl. Com. ins 
Bl. D. & Osb. ... 


Bli. 

Bli. N. S. 
Bluett 

Bom. 

Bom. A. C. 
Bom. Cr. Ca. 
Bom. O. C. 
Bos. & P. 

Bos. & P. N. fh. 
Bott. sa 


Bourke ... 
Br. & Col. Pr. Car. 


Bro. Ecc. Rep. i" 
Bro. N. C. ee 
Bro. Parl. Cas. ... 
Bro. Supp. to Mor, 
Bro. Synop. 

Brod. & Bing. 
Brod. & F. 


Broun .. 
Brown. & Lush. — 


Brownl. 


Bruce... 


Baildon’s Select Cases in Chancery (Selden Society, Vol. X.) 

Ball and Beatty’s Reports, Chancery (Ireland), 2 vols., 1807— 
1814 aes ‘ist 

Bankruptcy and Insolvency Reports, 2 vols., 1853—1855 

Barron and Arnold’s Election Cases, 1 vol., 1843—1846 

Barron and Austin’s Election Cases, I vol., 1842 

Barnardiston’s Reports, Chanccry, fol., 1 vol., 1740—1741. ... 

Barnardiston’s Reports, King’s Bench, "fol., 2 vols., 1726—-1734 

Barnes’ Notes of Cases of Practice, Common Pleas, 1 vol., 1732 
—1760 3 

Batty’s Reports, King’ 8 Bench (Ireland), 1 vol., "18251826. 

Beatty’s Reports, Chanccry (Ireland), 1 vol., 1813—1830 

Beavan's Reports, Rolls Court, 36 vols., 1838—1866 ... 

oe and Walford’s Railway aiemane! Regie 1 vol. 
184 ee — 

Beawes’s Lex Mercatoria ... 

I’, Bell’s Crown Cases Reserved, 1 ‘vol., 1858—-1860 

lt. oe Decisions, Court of Session (Scotland), 1 vol., '1790— 

R. Bell’s Decisions, Court of Session (Scotland), fol., 1 vol., 1794 
—1795 

S. S. Bell’s Dictionary of Decisions, Court of Session (Scotland), 
2 vols., 1808—1833 

S. S. Bell’s Scotch Appeals, "House of Lords, 7 vols. a 1842—1850 

Bellewe’s Cases temp. Richard II., King’s Bench, 1 vol. 

Belt’s Supplement to Vesey Sen., Chancery, 1 vol., 17 46—1756 

Benloe’s eports, Common Pleas, fol., 1 vol., 1357-1579 ; 

Benloe’s (or Bendloe’s) Reports, King’s s Be nen fol., 1 vol., 
1440—1627 : sa 

New Brunswick Reports (Berton) | 

Bingham ’s Reports, Common Pleas, 10 vols. 3 1822-1834 ; 

Bingham’s New Cases, Common Pleas, 6 vols., 1834—1840 ... 

Bisset and Smith’s J digest 

Littleston’s Practice Cases in Chambers ‘under the J udicature 
Acts, 1873 and 1875, 1 vol., 1875-—-1876 # 

Bittleston’s Reports in Chambers fue 8 Bench Division), 
1 vol., 1883—-1884 ss Sus 

Blackstone's Comment aries 

Bilackham, Dundas, and Osborne’ 5 Reports, Practice and Nisi 
Prius (Ireland), 1 vol., 1846—1848 —... i 

Bligh’s Reports, House of Lords, 4 vols., 1819-1821 . 

aes pe Keports, House of Lords, avew Series, 1 11 L vols. ‘ 1827— 
183 sists ae 

Bluctt’s Isle of Man Cases ie a's 

Bombay High Court Reports ses oe 

Bombay Reports, Appellate J urisdiction 

Bombay Reports, Crown Cases __... 

Bombay Reports, Original Civil J urisdiction ... 

gry aaa and Puller’s Reports, Common Pleas, 3 vols., 1796 — 
18 

Bosanquct and Puller’s New Reports, Common Pleas, 2 vols., - 
1804—1807 sais 

Bott’s Laws Relating to the Poor, 2 vols. .» Oth ed., 1827 

Bourke’s Reports... 

British and Colonial Prize Cases, 3 ‘vols., "1914—1919 . 

Bracton De Legibus et Consuetudinibus Anglia 

Sir It. Brooke’s Abridgement 

W. Brown’s Chancery Reports, 4 vols, 1778—1704... 

W. G. ee s Ecclesiastical Reports, Privy ideas? 1 vol., 
1850—187 as 

Sir RK. Brooke’s New ‘Cases, 1 vol., "1515—1558 

J. Brown’s Cases in Parliament, 8 vols., 1702—1800 

M. P. Brown’s Supplement to Morison’s Dictionary of Decisions, 
Court of Session (Scotland), 5 vols. ... 

M. P. Brown’s Synopsis of Ss Court of Session (Scot- 
land), 4 vols., 1532—1827 

ee and Bingham’ s Reports, “Common Pleas, 3 vols, 1819 

Broderick and Fremantle’s Ecclesiastical Reporte, Privy 
Council, 1 vol., 1705—1864 aks oy 

Broun’s Justiciary Reports (Scotland), 2 vols., 1842—1845 ... 

ery ning and Lushington’s srepOrte: Admiralty, 1 vol., 1863— 

Brownlow and Goldesborough’s Reports, Common Pleas, 2 
parts, 1569-—1624 sue 

Bruce’s Decisions, Court of "Session (Scotland), 17 14—17 15... 


Eng. 


Ir. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 


Eng. 
Ir. 
Ir. 

Eng. 


Eng. 
Eng. 
Eng. 


Scot. 
Scot. 


Scot. 
Scot. 
Itng. 
Eng. 
Eng. 


Eng. 
Can. 
Eng. 
Eng. 
S. Af. 


Ing. 


Eng. 
Eng. 


Tr. 
ong. 


Eng. 

I. of M. 
Ind. 

Ind. 
Ind. 
Ind. 


Eng. 


Eng, 
Eng. 


Eng. 


Eng. 


REPORTS INCLUDED IN THIS WorRK AND THELR ABBREVIATIONS. 


Buch. A.C ° eee 
Buchan ° oes 
Buck . , 
Bull N. P. 

Bulst. oon ° e 
Bunb. e bs 
Burr. eee r 
Burr. S C. bd 
Burrell . 
C. A. wae 

C&P. ... 

C. B. win 

Cc. B. N.S. 

C.- Be Re sc 

Cc. C, Ct. Cas. 

C. L. Ch. 

C. I. 5 i eve 

aL J.N.S 
C.3.5.0.8 

C. L. R. ... 

Cc. L. R. 

Cc. L. R. 

C. L. T. 

Cc. L. T. Oce. N. 

C. P., eee 

Cc. P. D.. ‘ 

Cc. P. D. 

CO. R. [date] A. c. 
Cc.T.R.. wee 


C. W.N.... oii 
Cab. & Il. 


Cald. Mag. Cas. sa 
Calth. @ee e006 een 


Cam. Cas. e-e 
Cam. Prac. eo 6 
Camp. ‘ 


Can. Com. Cas. ... 
Can. Crim. Cas. 
Can. Gaz. 

Can. Ry. Cas. ... 
Car. & Kir. oe 
Car. & M. otis 


Car. C. L. ees See 
Card. Doc. Ann. way 


Carl. BA _o 
Carp. gle Cas, a 
Cart. es 
Cart. eve 
Carth. ... 
Cary Sie 
Cas. in Ch. oe 
Cas. Pract. K. B. 
Cas. Sett. Sag 
Cas. lemp. Finch 
Cas. temp. King 
Cas. temp. Talb. 
Cass. Dig. : 
Ch. (preceded by date) 
Ch. App. 
Ch. Cas, in Ch. 
Ch. Ch. 
Ch. D.... 
Ch. Rob, wey . 
Char. Cham. Cas. ee 
Char. Pr, Cas. 
p. eee 


Buchanan’s Reports of the Supreme 
ope, 186 ee Pp Court of oe cers se oe 
Spc s ee of Appeal Court (Cape) ae 

uchanan’s Repor urt of Session a 

tend), 1806-1818" n and J usticiary (Scot- 
Buck’s Cases in Bankruptcy, 1 vol., 1816—1820 
Buller’s Nisi Prius (published, London, 1772)... 
mulode: 8 Reports, King’s Bench, fol., 3 parts in 1 vol., 1610— 
Bunbury’s Reports, ‘Exchequer, fol., 1 vol., 1713—17 41 
Burrow’s Reports, King’s Bench, 5 vols., 1756—1772 .. 
Burrow’s Settlement Cases, King’s Bench, 1 vol., 17331776. 
Burrell’s Reports, Admiralty, ed. by Marsden, 1 vol., 1648—1840 


Court of Appeal Reports, 8 vols., 1867—1877 ... 

Carrington and Payne’s Reports, Nisi Prius, 9 vols., 1823—1841 
Common Bench Reports, 18 vols., 1845—1856 ... 

Common Bench Reports, New Series, 20 vols., 1856—~18633 
Canadian Bankruptcy Reports Annotated, 1920—(current) - 
Central Criminal Court Cases ens Papers), seuec ones ae 
Common Law Chambers ... obs 
Cape Law Journal . " 
Canada Law Journal, New Serics, '1865—(current) cee 
Canada Law J ournal, Old Series, 10 vols., peer 
Common Law Reports, 3 vols., 1853-~1855 : 
Commonwealth Law leports sie 

Calcutta Law Reporter 

Canadian Law Times 

Canadian Law Times, Occasional N otes .. 

Upper Canada Common Pleas 

Law Reports, Common Pleas Division, 5 vols.» 1875— 1880 
Cape Provincial Division Reports ei 

Canadian Reports, Appcal Cases ... 

a a Times Reports of the i ec Court of the Cape of Good 


ope 
Calcutta Weekly Notes 
Cababé and Ellis’s Reports, Queen’ s Beuch Division, ‘1 vol. 
18§2—1885 
Caldecott’s Magistrates’ Cases, 1 vol., 177G-—1785 
Calthrop’s City of London Cases, King’ 8 eenen 1 vol. , 1609 
1618 are ; 
Cameron’s Supreme Court Cases ... 
Camcron’s Supreme Court Practice 
Campbell’s Reports, Nisi Prius, 4 vols., 1807—1816 ~ 
Commercial Law Reports of Canada, 4 vols., 1901—1905 
Canadian Criminal Cases, saeia: 1898—-(current) 
Canadian Gazctte sie = Sis ete 
Canadian Railway Cases ‘ee 
Carrington and Kirwan’s Reports,Ni isi Pri ius, o vols., 1843—1853 
Carrington and Marshman’s Iteports, ee pee i vols ieee 
1842 ine 3 " 
Carrington’s Treatise on Criminal Law ... 

Cardwell’s Documentary Annals of the Reformed Church of 
England, 2 vols., 1546—-1716 . set ‘ass “i 
New Brunswick Reports (Carleton) . o° 

C arpmael’ s Patent Cases, 2 vols., 1602—1842 ... ac 

Carter’s Reports, Common [Plcas, fol., 1 vol., 1664—1673 

Cases on British North America Act (Cartw right) 

Carthew’ 8s Reports, King’s Bench, fol., 1 vol., 1687—1700 
Jary’s Reports, Chancery, 1 vol. ... 

Cases in Chancery, fol., 3 parts, 1680—1697 é 

Cases of Practice, King’ s Bench, | vol., 1635—- 1775. 

Cases of Settlements and Removals, 1 vol., 1685—1727 

Cases temp. Finch, Chancery, fol., 1 vol., 1673—1680 

Select Cases temp. King, Chancery, fol., 1 vol., 1724—1733 

Cases in Equity temp. Talbot, fol., 1 vol., 1730—1737 

Cassells’ Digest dis 

Law Reports, Chancery Division, since 1890 (e. gd. me | 1891] 1 Ch. ) 

Law Reports, Chancery Appeals, 10 vols., bee ee “a 

Choyce Cases in Chancery, 1557—-1606 ... see ‘ oes 

Upper Canada Chancery Chambers Reports _.. a8 

Law Reports, Chancery Division, 45 vols., 1875-1890 | 

Christopher Robinson’ s Reports, Admiralty, 6 vols., 1798—1808 

Charley’s Chamber Cases, 2 vols., 1875-1876 ... 

Charley’s New Practice Reports, 3 vols., ete S 

New Brunswick Reports (Chipman) “ 


Ing. 
Can. 
Eng. 
Eng. 
Eng. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Can. 


xx REPORTS INCLUDED In THis Work aND THEIR ABBREVIATIONS. 


ene @e0 


Chit. 200 

CL & Fin. eee eee 
Cl. & Sc. Dr. Cas. $i 
Cla: 


iy. eee eee een 


Clif. & Rick. ... see 
ii & Steph. ... wes 


Con. & Law. es 
Cong. Dig. 
Cooke & Al. 


Cooke, Pr. Cas. ... ie 
Cooke, Pr. Reg. ‘a8 


Coop. G. a 
Coop. Pr. Cas. ... 
Coop. temp. Brough. 


Coop. temp. Cott. 


Cor. 

Corb. & D. 
Correspondances J ud. 
Couper 

Cout. a 

Cout. Dig. 


Cox, Ea. Cas. 
Cox, M. & H. 


a. 8 Practice Reports, s Bench, 2 vols., 1770—1822... 
sary as Finnelly’s Reports, House of Lords, 12 vor 1831— 
Clark and Scully’ a Drainage Cases 2 

sae? a s Reporte and Pleas of Assizes at Yorke, 1 vol., 1631— 


clifford and Rickards’ Locus Standi Reports, 3 vols., 1873—1 884 
Clifford and Stephens’ Locus Standi Reports, 2 vols., laa al 
Cook’s Lower Canada Admiralty Court —— see 

Coke’s Entries ses eas sea 

Coke’s Inatitutes... des see 


Colonial Law Journal oe nee ee 
Coke on Littleton (1 Inst. )— 4 6 
Coke’s Reports, 13 parts, 1572—1616 oes iwi 


Nova Scotia Rep orta (Cochran) ... 

Cockburn and Rowe! 8 Election Cases, 1 vol., 1833 

Collyer’s reg aia pg et 2 vol 1844—1846 

Collectanea uridica, 2 vols i 

Colles’ Cases in Parliament, 1 vol., '1697—1713 

Coltman’s Registration Cases, 1 vol., 1879—-1885 

Comyns’ Reports, King’s Bench, Common ch and Bx- 
chequer, fol., 2 vols., 1605—1740 

Commercial Cases, 1895—(current) wee ses el 

Comyns’ Digest - sine sie sag 

Comberbach’s Reporte, King’s Bench, fol., 1 vol., 1685—1698 

Connor and Lawson’s Reports, Chancery eviend) ic 5 vole, - 
1841—1843 ece eee 

Congdon’ 8 Digest 

Const’s edition of Bott? 8 Poor Laws, 8 vols. “5 1807 

Cooke and Alcock’s Reports, King’s Bench ‘dreland}, 1 vol. js 
18383—1834 

Cooke’s Practice Reports, Common Pleas, 1 vol., "1706-1747 

trae s Practical Register of the Common Pleas, 1 yobs 17 a 


Parl gl Reports, ‘Chancery, 1 vol., 1792—18165 
/ooper’ s Reports, Chancery Practice, 1 vol., 1837—1838 
C ane rie oad s Cases temp. Brougham, Chancery, 1 vol., 1833— 


CO. P. ‘ane s Cases. temp. Cottenham, Chancery, 2 vols, 1840— 
1848 (and miscellaneous earlier cases) 
hats 8 Reports .. 

Corbett and Daniell’s Election Cases, 1 vol., 1819 

Correspondances Judiciaires stg 

Couper’s Justiciary Reports (Scotland), 5 vols., 1868-1885 ss 

Coutlees’ Unreported Cases aoe ed 

Coutlees’ Digest _.. 

Cowper’s Reports, King’ 8 Bench, 2 vols., "1774—1778 . 

Cox and Atkinson’s Registration Appeal Cases, 1 vol. ,1843—1 B46 

E. W. Cox's Criminal Law Cases, 1843—(current) oa 

S. OC. Cox’s Equity Cases, 2 vols., 1745—1797 ... 

Cox, Macrae, and Hertslet’s County Courts Cases and ‘Appeals, 
1 vol., 1846—-1852 

Crompton and Jervis’s Reports, Exchequer, 2 vols., 1830—1832 

Crompton and Meegon’s Reports, Exchequer, 2 vols., 1832—1834 

Craig ana Phillips’ Reports, Chancery, 1 vol., 1840—1841 . 

Cohen’s Criminal Appeal Reports, 1908—(current) . 

Crompton, Meeson, and Roscoe’s Reports, Exchequer, 2 vols., - 
1834—1835 

Crawford and Dix’s ‘Circuit Cases (Ireland), 8 vols., 1838—1846 

Crawford and Dix’s Abridged Cases (Ireland), 1 vol., 1837—1838 

Cresswell’s Insolvency Cases, 1 vol., 1827—-1829 

Cripps’ Church and Clergy Cases, 2° arts, 1847—1850.. 

Croke’s Reports temp. Charles se ing’s Bench and Common 
Pleas, 1 vol., 1625—-1641 

Croke’s Reports temp. Elizabeth, ‘King’ a Bench and Common 
Pleas, 1 vol., 1582—1603 

Croke’s Reports temp. James I., King’ 8 ‘Bench ‘and Common 
Pleas, 1 vol., 1603—1625 

Cruise’s Digest of the Law of Real Property, 7 vols. 

Cunningham’s Reports, King’s Bench, fol., 1 vol., 1734—1735 

Curteis’ Ecclesiastical Reports, 3 vols., 1834—1844 ... 


a cred Reports of the ici cot - me coun igaous 


Dorion’ 8 Queen’ a Bench Reports .. sus = AG ae 
Dominion Law Reporte... ses ane wee ais : 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Dal. oes 
Dalr. eee 


Dan. 
Dan. & I. 


Dav. & Mer. 


Dav. Ir. eco 


Dav. Pat. Cas. ... 


Day oe 
Dea. & Sw. 


De @ eee 
De G. & J. 


De G. & Sm. 
De G. F. & J. 


e 
eee 
e 
e 


De G. J. & Sm. 
DeG.M.&G. ... 


Delane ... 
Den. pee 
Dick. at 
Dirl. Ses 
Dods. 
Donnelly 


Doug. El. Cas. ... 


Doug. K. B. 
Dow sak 
Dow & Cl. 
Dow. & L. 


Dow. & Ry. 


Drew. & Sm. 


Drinkwater 


Drury temp. 
Drury temp. 


Dugd. O 


Dunl. (Ch. “of Sess.) 


Dunning 
Durie... 


Dyer see 


pis 
Te 


Wee Bee 


e 


BS; 


ee pe 
ric ep SS 


 jemeiaes 
an 
rd 


e 
e 
e 


N ap. 
Sug. 


F 
; 


Dalison‘s iad sede Common Pleas, fol., 1 vol., 1546—1574_... 
sir th tee 8s Decisions, Court of Session (Scotland), fol., 1 vols 
Daniell’s He rts, Exchequer in Equity, 1 vol., 18171823 . 
Danson and Lloyd’ ’s Mercantile Cases, 1 vol., 1828—1829 bai 
erie and Merivale’s Reports, Queen’s Bench, 1 vol., 1848— 
pave (or Davis’ or Davy’ 8) Reporte (Ireland), 1 vol. 1604— 


Davies’ Patent Cases, 1 vol., 1785—1816 site gee eg 
Day’s Election Cases, 1 vol., 1892—-1893 

Deane and Swabey’s Ecclesiastical Reports, 1 vol., 1855—1857 
Deacon’s Reports, Bankruptcy, 4 vols., 1834—1840 

Deacon and Chitty’s Reports, Bankryptcy, 4 vols., 1832—1835 
Dearsley and Bell’s Crown Cases erved, 1 vol., 1856—1858 
Dearsley’s Crown Cases Reserved, 1 vol., 1852—1856 . 

Deas and pone 8 Decisions (Scotland), 5 vols., 1820—1832 
De Gex’s Reports, Ban mi ag 2 vols., 1844—1848 

De Gex and Jones’s Repo Chancery, 4 vols., 1857—1859 . 
De Gex and Smale’s Reporte, Chancery, 5 vols., 1846—1852 . 
ne ox Fisher and Jones’s Reports, Chancery, 4 vols., 1859— 
me Sexe J ones, and ‘Smith's Reports, Chancery, ‘4 vols., 1802— 


Do Gen, Macnaghten ‘and Gordon's Reporte, Chancery, 8 vols. a 
Delane’s Decisions, Revision Courts, 1 vol., 1882—1835 
Denison’s Crown Cases Reserved, 2 vols., 1844—1852 

Dickens’ Reports, Chanc meat 2 vols., 1559—1798 

ey taal : aaa Co of Session (Scotland), fol. 1 vol. 
Dodson’s Reports, Admiralty, 2 vols., 1811—~1822 

Donnelly’ s Reports, Chancery, 1 vol., 1836—1837 

Douglas’ Election Cases, 4 vols., 17741776... 

Douglas’ Reports, King’s Bench, 4 vols., 1778—1785 . 

Dow’s Reports, House of Lords, 6 vols., "1812—1818 ... 

Dow and Clark’s Reports, House of Lords, 2 vols., 1827—1832 
Dowling and Lowndes’ Practice Reports, 7 vols., 1843—1849 
mater and Ryland’s Reports, Ring’ s Bench, 9 vols., 1822 


Dowling and ‘Ryland’s Magistrates’ Cases, 4 vols., 1822—1827 
Dowling and Ryland’s Reports, Nisi Prius, 1 part, 1822—1823 
Dowling’s Practice Reports, 9 vols., 1830—1841 - 
Dowling’s Practice Reports, New Series, 2 vols., 184 1—1843 
ao Walsh’s ReLos Chancery (Ireland), 2 vols., 18387— 
aera h and Warren’s ; Reports, Chancery (Ireland), 4 vols.» 1s41— 


Draper’s King’ s Bench Reports a 

Drewry’s Reports, Chancery, 4 vols., 1852-—1859 

Drewry and Smale’s Reports, Chancery, 2 vols., 1859—1865 .. 

Drinkwater’s Reports, Common Pleas, 1 vol., 1840—1841 ... 

per A Reports temp. Napier, Chancery (Ireland), 1 vol., 1868— 
185 


sian? (YY Reports temp. Sugden, Chancery (Ireland), 1 vol., 1841 
184 


Dugdale’s Origines J ‘uridiciales as 
«183 802 of Session Cases (Scotland), 2nd Series, 24 vole. 5 
Lesaat 62 sg 
s Reports, ‘King's Bench, 1 vol., 1768—1 1754 
Durie unie’s Decisions, ¢ Court of Seasion (Scotland), fol., 1 vol., 1621 


Dyer’ 8 ene: King’s Bench, 3 vols., 1618—1581 oe a 


Upper Canada Error and Ap ppeat 
Ellis and Blackburn’s Repo Queen’s Bench, 8 vols., 1852— 
1 ss 


858 
Bilis and Ellis’s Reports, Queen’ 8 ‘Bench, 3 vols., '1858—1861_ 
Ellis, Blackburn, and Ellis’s Reporta, Qucen’s ‘Bench, 1 vol., 
1858—1860 ss 

Reporte of the Eastern Districts Court (Cape) from 1880 
South African Law Reports, Eastern Districts poe Division 
Eastern Law Reporter... ae aes wei 
ao ad aerbes a esa ees oie Se 

ntario Election ports .. oe 
Eagle and Younge’s Tithe Cases, 4 ‘vols., "1204—1826 . sue See 


Scot. 
Eng. 


Scot. 
Eng. 


Eng. 
Eng. 


Eng. 

Af. 
S. Af. 
Can. 
Eng. 


Eng. 


XXii REPORTS INCLUDED IN THIS WoRK AND THEIR ABBREVIATIONS. 


East, P. C. wee sos 
Ecce. & Ad. ses oe 
Eden oe a ca 
Elchies .. 0k 
Emden’s B.C. ... ee 


Eng. Pr. Cas. 


Eq. Cas. Abr. ... 


aa Rep. 

Esp. see wis 
kx. D.... ade 
Exch. ate 


Exch. C. Tf. te ne 
I’. (Ct. of Sess.) nee 


i e 


r& iF. ... 
K.N. J). 
Fac. Coll. 


Falc. sae re ee 


Kale. & Fitz.  ... 


Fitz, Nat. Deiv. 
Vitz-G. 
Fl. & K. 


Konbl.... 
For. es es 
Forb. bs rae 


kort. De Laud. bas 


Fortes. Rep. 
Fost, ; 
Fouut. 


Fox &S.Ir  ... ts 
Fox & S. Keg. ... a 


Fras. 7 
V¥reem. Ch. 
I’reem. K. B. 


~_&R. 
. 2. Dig. 
.W.D. 

G. W. L. 
Gal. & mene 
Gale - 
Gaz. L. R. 
Geld. Dig. 
Gib. Cod. 
Giff. Sele 
Gub. eae 
Gilb. C. P. 
Gilb. Ch. 


eeaq 9 


Gilm. & F. tee ove 


Gl. & J. ae 
Glanv. .. cs 
Glanv. El. ‘Cas 
Glascock 


. * e s 
e e ° e 


Fast’s Reports, King’s Bonch, 16 vols., 1800-1812... aoe 

East’s Pleas of the Crown .. 

Spinks’ Ecclesiastical and Admiralty Reporta, 2vols., 1853—1855 

Eden’s Reports, Chancery, 2 vols., 1757—1766 

Edgar’s Decisions, Court of Session (Scotland), fol., 1724—1 725 

Edwards’ Reports, Admiralty, 1 vol., 1808-1812 wee 

Pee Decisions, Court of Session (Scotland), 2 vols., 1733— 

5 

Emden's s Building Contracts, Building ‘Leases and Building 
Statu 

Roscoe’ 8 a nglish Prize Cases, 2 vols., 1745—1 858 bee 

Abridgment of Cases in Equity, fol., 2 vols., 1667—1744 ae 

Equity Reports, 3 vols., 1853—1 855 7 sie 

Espinasse’s Reports, Nisi Prius, 6 vols., 1793—1810 

Law Reports, ‘exchequer Division, 5 vols., 1875—1880 

Exchequer Reports dealer eran and gern - vols. v 
1847—1856 

Exchequer Court Reports .. ses dee re sae i 


Fraser, Court of Session Cases (Scotland), 5th series, 8 vols., 
1898—1906 os 

Foord’s Reports of the Supreme ‘Court of the Cape ‘of Good 
Hope, 1879-—~1880 

Foster and Finlason’s Reports, Ni isi Prius, 4 vols., 1850-1867. 

Finnemore’s Notes and Digest of Natal Cases, 1863—1867 ... 

Faculty of Advocates, Collection of Decisions, Court of ices 
(Scotland), 38 vols., 1752—1841 

Falconer’s Decisions, Court of Session (Scotland), 2 vols., fol., bs 
1744—1751 

Falconer and Fitzherbort’s Election Cases, 1 vol., 1835-1838 

Fenton, Important Judgments 

lerguson’s Consistorial Decisions (Scotland), 1 vol. 1811—1817 

Fitzherbert’s Natura Brevium _.. es 

Titz-Gibbons’ Reports, King’s Bench, fol., 1 vol., 1727-1731. 

gary ate oe Kelly's Reports, Rolls Court (Ireland), 1 von ‘9 

—18 wt 

Fonblanque’ 8 Reports, Bankruptcy, 2 parts, 1849—1852 ais 

Forrest’s Keports, Exchequer, 1 vol., 1800—-1801 

Fo a Court of Session (Scotland), he 1 vol. 1 708 

Fortesque, De Laudibus Legum Anglia .. — es 

Fortescue’s Reports, fol., 1 vol., 1692 2—1736 see we 

Foster’s Crown Cases, 1 vol., 1708—1760 Sia 

Fountainhall’s Decisions, Court of Session (Scotland), fol., 
2 vols., 1U78—1712 

M. C. Fox and T. B.C. Smith's Reporte, King’ s Bench (Ireland , 
2 vols., 1822—1825 

J. &, Fox and C. L. Smith’ 8 ’ Registration ‘Cases, 1 vol. , 1886— 

Fraser (Simon), Election Cases, 2 ‘vols., 1793 ace sca a 

Freeman’s Reports, Chancery, 1 vol., 1660—1706 es 

es ae King’s Bench and Common Pleas, l vol. “ 


Gregorowshi’s Reports of the High Sout of oe Cane? rinse 
State from 1883 ... “ 

Nova Scotia Reports (Geldert & Russell) 

General Index Digest cars 

South African Law Reports, Griqualand Weet Local Division - 

South African Law Reports, Griqualand West Local Division 

Gale and Davison’s Reports, Queen’s Bench, 8 vols., a 843 

Gale’s Reports, Exchequer, 2 vols., 1835—1836 les 

New Zealand Gazette Law Reports eae aes wks a 

Geldert’s Digest ‘ 

Gibson’s Codex J uris Eeclesiastici ‘Anglicani ” 

Giffard’s Reports, Chancery, 5 vols., 1857—1865, 

Cilbert’s Cases in Law and Equity, 1 vol., 1718—1714 sis 

Gilbert’s History and Practice of the Court of Common Pleas 

Gilbert’s Neports, Chancery and Exchequer, fol., 1 vol., 1706— 
1726 

Gilmour and Falconer’ 8 Decisions, Court ‘of Session (Scotland), 
+ poe Part I. (Gilmour) 1661—1666, Part II. (Falconer) 
1681—1686 - 

Glyn and Jameson’s Reports, Bankruptey, 2 v 2 vols. 1819—1828 

Glanville, De Legibus et Consuetudini Angliz a 

Glanville’s Election Cases, 1 vol., ronan 7 ae dale pies was 

Glascock’s Reporte (Ireland), 1 vol., 1831-18323 uss Sag 


Eng. 
Eng. 
Eng. 
Eng. 
Scot. 
Eng. 


Scot. 


Eng. 
Eng. 
ng. 
Ieng. 
Ing. 
Eng. 


Eng. 
Can. 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Godb. .. eos eee 
Gouldsb. wes sas 


Gow eve eee eee 


Gr. seis eee Bae 
Griffin’s Patent Cases ... 


will, ese sie ass 


H. eee eee fee 
H. & C. eee ees eee 
H. & N. ... ~ ee 
H. & Tw. oe 


H. & W. ss 
H; B. R. (preceded by 
date) 


H. Cc. eee ae0e eee 


H. L. Cas. 

Hag. Adm. 

Hag. Con. 

Hag. Ecc. ae 
Tailes eee eee 


Hale, C. L. tee 
Hale, P. C. eis 
Han. 

Har. & Ruth. 


Har. & W. nr 


Hare 

Hawk. P. C. 
Hay _ 
Hay & Marr. 
Hayes... 
Hayes & Jo. 


Hem. & M. 

Het. _ 

Hob. pe 
Hodg. ... 

Hog. eee 

Holt, Adm. 

Holt, Eq. 

Holt, K. B. 

Holt, N. P. 
Home, Ct. of Sess. 


Hong Kong L. R. 
Hop. & Colt. ... 
Hop. & Ph. 

Horn & H. 

Hov. Supp. 


How. C. ... eae 
How. C. 8S. eae 


How. E. E. dex 
How. P. L. ‘ 
Hud. & B. 


Godbolt’s Reports, King’s Bench, Common Pleas, and Exche- 
quer, 1 vol., 1574—-1637 

Gouldsborough’ 8s Reports, Queen’ 3 Bench. and King’ 8 Bench, A 
vol., 1586—1601 . oe 

Gow's. Reports, Nisi Prius, ‘1 vol., 1818—1820 ae ses 


Upper Canada Chancery (Grant) .. ae — ‘a 
Griffin’s Patent Cases, 1S84—1 S87 as exe rae 
Gwillim’s Tithe Cases, 4 vols., 122 4—1824 ies Sea sie 


Hertzog’s Reports of the High Court of the South African 
Republic, 1893s... 

Hurlstone and Coltman’ s Reports, Exchequer, 4 vols. ,1862—1866 

Hurlstone and Norman’s Reports, Exchequer,’ vols. '1856—1862 

Hall and Twells’ Reports, Chancery, 2 vols., 1848—-1850 ats 

een and Walmsley’s enor, Exchequer, 1 vol., 1840— 

Hansell’s Reports of Bankruptcy and Companies’ Winding up 


Cases, 3 vols., 1915—-1917 (e.g., [1915] H. B. R.) <a 
Reports of the Nigh Court of Griqualand est se ae 
Hodgin’s Election Reports ae 
Clark’s Reports, House of Lords, 11 vols., 1847-1866 _ sas 
Haggard’s Reports, Admiralty, 3 vols., 1822—1838 _... se 


Haggard’s Consistorial Reports, 2 vols., 1789—1821 

Haggard’s Ecclesiastical Reports, 4 vols. ., 1827—1833 

uae Decisions, Court of Session Penk au eye aba 1766— 
17 eat seu sh gs ee 

Tlale’s Common Law san < vas Say ei : 

Hale’s Pleas of the Crown, 2 vols. sos ise see eae 

New Brunswick Reports (Mannay) 

ee and Rutherford’s pepo Common Pleas, 1 vol., 1865 
—1866 

Harrison and Wollaston’s “Reports, King’s Bench and Bail 
Court, 2 vols., 1835—1836 

Harcarse’s Decisions, Court of Session (Scotland), fol., 1 vol., 
1681—1691 

Hardres’ Reports. Exchequer, fol., Y vol., 1655—10669... 

Hare’s Reports. Chancery, 11 vols. 5 1841—1853 oe 

Tlawkins’s Pleas of the Crown, 2 vols. ... a ies bg 

Hay’s Reports asi 

Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776-1779 oe 

Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830—1832 a 

sey ae Jones’s pre uae Exchequer (Ireland ), 1 vol., 1832—~ 

Hemming and Miller's Reports, Chancery, 2 vols. Ss 1862—1865 

Hetley’s Reports, Common Pleas, fol., 1 vol., 1627—1631 , 

Hobart’s Reports, Common Pleas, fol., 1 vol., 1613—1625 

Hodges’ Reports, Common Pleas, 3 vols., 1835—1837 bay 

Hogan’s Reports, Rolls Court (Ireland), y) vols., 1816-—1834 . 

W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 1868—1867 

W. Holt’s Equity Reports, 2 vols., 1845.. 

Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 1688—1710 

F. Holt’s Reports, Nisi Prius, 1 vol., 1815—-1 817 

mean panauanee Court of oe (Scotland), Oks 1 vol. 1736 

Hong Kong Reports. 

Hopwood and Coltman’s Regist ration Cases, 2 vols., 1868—1878 

Hopwood and Philbrick’s Registration Cases, 1 vol., 1863—1867 

Horn and Hurlstone’s cade; Exchequer, 2 vols., 1838—1839 

Hovenden’s Supplement to meeey Jun.’s s' Reporte, sisal h 
2 vols., 1753—1817 

Howard's Chancery Practice 

Howard’s Sp Soa a to Rules, ete, of the ‘High Court of 


Chance reland or 
Howard's Ft Exchequer as sna sais wee 426 
Howard on the hd ay Laws 
Hudson and Brooke's Reports, King’s Bench and Exchequer 
(Ireland), 2 vols., 1827—1831 ... bee 


Hudson on Building Contracts, 2 vols. .. 

Hume's Decisions, Court of Session (Scotland), 1 vol., 1781—1822 
Hutton’s Reports, Common Pleas, fol., 1 vol., 1617—1638... 

Henry Blackstone's ee aaa Common Pleas, 2 von a al 


Hyde’s Reports eas hs dee 
Irish Common Law Reports, 17 vols., 1849-—1866 see jae 
Irish Chancery Reports, 17 vols., 1850—1867 ... eau oe 


Irish Equity eporta, 13 vols., 1838-—1851 eoe eee eve 


Eng. 
Eng. 


Eng. 


Eng. 
Eng. 


Scot. 
Eng. 


Eng. 


r. 


Eng. 
In 


Ir. 


XXIV 


, (Vol. ) All. 
Vol.) Bom. 


- ( 

- ( 

. (Vol. ) Lah. 
(Vol.) Mad. 
. (Vol.) Pat. 

p (Wek ) nen 


e 


DROP RRO 


Vol.) 6b. 
em, 


Dod Dowd and Dent ond Bend Deed ad Dead pnt bead erat ened nd 
: 


Ir. L. Reo. ‘Ast sor. 
Ir. L. Reo. N. 8 
Irv sak 


J. Bridg. eae = 


J. D. R. ove eee 


Jebb & B. 

Jebb & 8. wis 
Jebb, ©. CO. 

Jebb, Cr. & Pr. Cas. 
Jenk. 

Jo. & Car. 


Jo. & Lat. 


Kames, Dict. Dee. 
Kames, Rem. Deo, 


Kames, Sel. Dec. ees 


Ka - 

Keb. 

Keen ; 

Keil. 

Kel. 

Kel. W. 

Keny. ‘ 
Keny. Ch. - 
Kerr ae , 


preceded by date) 


a er 
K. B. (preceded by date) 


REPORTS INCLUDED IN THIs WoRK AND THEIR ABBREVIATIONS. 


Trish Law Reports, 18 vols., + lean ees oe 

Indian Law Reports, Allahabad ... ar ahs 

Indian Law Reports, Bombay __... 

Indian Law Toporta: Calcutta 

Indian Law Reporte, Lahore aise see sis Se “ise 

Indian Law Reports, Madras dae ees Sy oe jas 

Indian Law Tteporta, Patna = ig ee — cae 

Indian Law Reports, Rangoon _.. 

Irish Law Times, 1867—(current) es 

Irish Law Times Journal, 1807—(current) aa 

Irish Reports, since 1893 (e.g., [1894] 1 I. R.) 

Irish Reports, Common Law, 11 vols., 1866—1877 

Irish Reports, Equity, 11 vols., 1866-1877... 

Irish Reports, Registry Ap eals in the Court of Exchequer 
Chamber and Appeals in the Court for Land — Bescrvers 
1 vol., 1868—1876 ees Sea 

Industrial Awards Recommendations 

Indian Jurist, New Series . 

Indian Jurist, Old Series ... 

Reports of Irish Circuit Cases, 1 vol., 1841—1843 

[rish Jurist, 18 vols., 1849—1866.. 

Law Recorder (Ireland), lst series, ‘4 vols., 1827—1831 | 

Law Recorder (Ireland), New Series, 6 vols., 1833—1838 

Irvine's Justiciary Reports (Scotland), 5 vols., 1852—1867 


Sir on Bridgman’s Reporte, Common Pleas, fol., I vol., 1613 
621 


J utes Daily ‘Reporter, reporting Cases | in the Cape Provincial 
ivision .. 

Justice of the Peace, '1887—(current) = 

Justice of the Peace (Weekly ee of Cases) as ies 

Jurist Reporte a ees ais sae 

Jurist Reports, New Serica 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., "1848—1852 . 

Jacob’s Reports, Chancery, 1 vol., 1821 —1823° 

Jacob and Walker's Reports, Chancery, 2 vols., 1819—1821 ... 

Nova Scotia eel witb (James) 

J ne = Er laa "s sePOEe, Queen’ 8 Bench (Ireland), 1 vol. 

Jebb and Symes’ Reports, Queen’ 8 Bench (Ireland), 3 vols., = 
1888—1841 ‘as 

Jebb’s Crown Cases "Reserved (Ireland), 1 vol., 1822—1840 ies 

Jebb’s Crown and Presentment Cases sei 

Jenkins’ Reports, 1 vol., 1220—1623 _... 

sascair pi arey’s Reports, pecneauen (Ireland), 1 vol., 1838 

10 wart Le Touche’ r Reporte, ‘Chancery (Ireland), 8 vols. 5 

T. Jones’ Reports, Exchequer (Ireland), 2 vols., "1834—1838 . 

Johnson’s Reports, Chancery, 1 vol., 1858—1860 

Johnson and Hemming’s Re , Chancery, 2 vols., 1850-1863 

Jurist Reports, 18 vols., 18 1—1854 aes 

Jurist Reports, New Series, 12 vols., 1855—1867 eae o 


atte 8 nepone of the High Court of the Transvaal Province, 
io oes 
Keane and Grant’s Registration Cazes, 1 ‘vol., 1854—1862... 
KXay and Johnson’s Reports, Chancery, 4 vols., 1854—1858 ... 
es i Galea King’s Bench Division, since 1900 (e.g., {1901} 2 


) 
Kames, Dictionary ‘of Decisions, Court ‘of Session (Scotland), 
fol., 2 vols., 1540—1741 
Kames, Remarkable Decisions, Court of Session (Scotland), 
2 vols., 1716—1752 
mies Select Decisions, Court of Session (Scotland), 1 vol., 
Kay’s Reporta, Chancery, 1 ‘vol., 1853—1854 eee 
Keble’s Honora. fol., 8 vols., 1661—1677 
Keen’s i , Rolls Court, 2 vols., 1886-—1838 A 
Keilwey’s ports, King's Bench, fol., 1 vol., 1827—1578 .. 
a John Kelyn bi ie stat Crown Cases, fol., 'L vol., 1662—1707 
Kelynge’s fol., 1 vol., Chancery, i730—1782 4 
Wie Bench, fol, 1731—1734.. 
Kenyon's Notes of Cases, King’s Bench, 3 vols., 1753-1759 ... 
Chancery Cases in Vol. II. of Kenyon’ a Notes of Cases, 1753-—1754 
New Brunswick Reporta (Kerr) ... eee e oes eee 






Rat. App. 

. temp. Plunk. 
. temp. Sugd. 
elsb. —s ee 


A. & E. 

Cc. Cc. R. 
CP. bes 
Eq. Sue 
Exch. , 
H. L. 


t. Ind. App. 


& W. Rat. App. 


arnt App. Supp. 


Gy Ir. eee 


REPORTS INCLUDED IN THIS Worx aND THEIR ABBREVIATIONS. 


Kilkerran’s gpocisions, Court of Session (Scotland), fol., 1 vol., 
1738—1752 — 

Knapp and Ombler’s Election Cases, 1 vol., 1834—1835 ae 

Knapp’s Reports, Privy Council, 3 vols., 1829—1836 . Ses 

Knox's Reports 

are aed Ward’s Reports of Rating Appeals, 1 vol., 1000— 

Konstam’s Reports of Rating Appeals, P) ‘vols., 1904—1908 .. : 


Lloyd and Goold’s Reports temp. Plunkett, Chancery (Ireland), 
1 vol., 1834—1839 és 
nove ae Reports ‘temp. Sugden, Chancery (Ireland) ), 
vo 
Lloyd and Welsby’s Commercial and Mereantile Cases, 1 vol. 


1829—1830 as 
Local Courts and Municipal ‘Gazette 
Lower Canada Jurist a ae 
Lower Canada Law Journal coe 


Lower Canada Keporta 

Local Gavernnannt Reports, 1902—(current) 

Law Journal, Admiralty, 1865—1875 _... 

Law Journal, Bankruptcy, 1832—1880 ... 

Law Journal (County Courts Reporter), 1912— (current) 

Law Journal, Common Pleas, 1831—1875 

Law Journal, Chancery, 1831—(current) 

Law J ournal, Ecclesiastical Cases, 1866—1876 . 

Law Journal, Exchequer, 1831—1875 

Law Journal, Exchequer in Equity, 18385—1841 

Law Journal, King’s Bench or Queen’s ean 1831—(current) 

Law Journal, Magistrates’ Cases, 1831—1896 

Law Journal, Notes of Cases, 1866—1892 (from 1893, “gee Law 
Journal) .. 

Law Journal, Old Series, 10 vols., "1822—1881 . 

Law Journal, Probate, Divorce and Admiralty, 1875—(current) 

Law J ournal, Probate and Matrimonial ee BROE == 1808) 
1866—1875 sce one 

Law Journal, Privy Council, 1865—(current) 

Law Journal, Probate, Matrimonial and Admiralty, 1860—1805 

Law Journal Newspaper, sce Saat sé 

Leader Law Reporta 

Lowndes, Maxwell, and Pollock’ 8 Reports, Bail Court and 
eee 2 vols., "1850—1851... 
Legal News 

Law Bt a Admiralty and Ecclesiastical Cases, 4 vols., 1805 

Law Reports, Crown Cases Reserved, 2 vols. ee 1865—1875 

Law Reports, Common Pleas, 10 vola., 1865—1875 

Law Reports, Equity Cases, 20 vols., 1865—1875 

Law Reports, Exchequer, 10 vols., 1865—1875.. 

Law Reports, English and Irish Appeals and Peerago Claims, 
House of Lords, 7 vols., 1866—1875 

Law Reports, Indian Appeals, Privy Council, 1873—(current) | 

Law Reports, India Appeals Privy Council, PUppicuentery 
Volume, 1872—1873 - 

peepee (Ireland), Chancery and Common ‘Law, 32 vols. - 

Law Reports, Probate and Divorce, g vols., 1865—1875 

Law Reports, Privy Council, 6 vols., 1865-—1875 ce 

Law no ene oa 8 Bench, 10 vols., 1865—-18756 


Quebec Queen’s Bench . 

Law Reports, Scotch and Divorce Appeals, House of Lords 
2 vols., 1866—1875 a wae 

Law Times Reporta, 1869—(current) sue Sa 


Law Times Newspaper, 1843—(current) 

Law Times Reports, Old Series, 34 vols., 1843—1800 . 

La Themis ... 

Lane’s Reports, Exchequer, ‘fol., 1 vol., 1605—1611 

Latch’s epee King’s Bench, fol., 1 vol., 1625—1628 

Lawson's Registration Cases, 1895—-(current vas 

Lord Raymond’s id le King’s Bench and Common Pleas, 
8 vols., 1694—173 

Leigh and Cave’s Crown Cases Reserved, 4 vol., 1861—1865 . sig 

Leach’s Crown Cases, 2 vols., 1730—1814 we 

Sir G. Lee’s Ecclesiastical Judgments, 2 vois., 1752—1758 

T. aes Cases temp. Hardwicke, oad s Bench, 1 vol., 1733— 


eee eee eee eee aee @ee 


e2 


Scot. 
Eng. 
Inng. 
Aus. 


Eng. 
ling. 


XXVI REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Leg. Rep. eae 
Le re eee 


gge 
Lev. ae 
Lew. ©. C. 
Le 


y fe 
Lib. Asa. 
Lilly 
Litt. pee 
Lloyd, L. R. ee 
Lloyd, Pr. Cas. ... 
Lofit ~ 
Long. & ., 


R. (Vol. a 8. . 0. 


Mac. & H. 
M‘Cle. 
M‘Cle. & Yo. 
Macfarlane 


Macla & Rob. 
Macph. (Ct. of Sess.) 


Macq. 

Macr. 

Mad. shee 
Madd. .. 
Madd. & G. 
Madox ... 
Madox, Exch. 
Mag. se 


Man. & G. 

Man. & Ry. K. B. 

Man. & Ry. M. C. 
.L. J. wes 


Man.L.R. _... 
Man. R. temp. Wood 


. (Vol. ) K. B. or 


Legge’s Reports 
Leonard’s Reports, King’ 8 Bench, ‘Common Pleas and Exehe- 


quer, fol., 4 parts, 1552—1615 . 
Levinz’s Reports, ne s Bench and Common Pleas, fol., 3 vols., - 
1660-—1696 
Lewin’s Crown Cases on the N orthern Circuit, 2 vols., 1823—1838 
Ley’s Reports, King’s Bench, fol., 1 vol., 1608—1629 ee 
Liber Assisarum, Year Books, 1—51 Edw. III. a 
Lilly’s Reports and Pleadings of Cases in Assize , fo L., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1627—1631 ... 
Lioyd’s List Law Reporte, 1919—(current ) as 
Lloyd’s Reports of Prize Cases, 10 vols., 19141924 ee 
Lofft’s Reports, King’s Bench, fol., 1 vol., 1772—1774 
say rae ae Townsend’s Reports, eescuedeee eens) 1 vol-, 
1841—1 
Journals of the House of Lords 
Luder’s Election Cases, 3 vols., 1784—1787 wes 
Lumley’s Poor Law Cases, 2 vols., 1834—1842 
Lushington’s Reports, Admiralty, 1 vol., 1859—1862 . 
a E. uy ene 8 te Entries and Reports, Common Pleas, 2 vols., 
682—170 i 
A. J. Lutwyche’s Registration Cases, 2 vols, 18481853 
Lyndwood, Provinciale, fol., 1 vol. - 


Menzie’s Reports of the Supreme Court of the Cape of Good 
Hope, 1828—18 50 

Maule and Sel "5 Reports, King’ 8 Bench, 6 vols., 1813—1817 

Meeson and Welsby’s Reports, creda 16 vee ean! 

Mining Commissioner’s Cases ‘ 

Montreal Condensed Reports . Ses ar as Sus 

Madras High Court Reports ons a a3 ai oe 

Montreal Law Reports, King’s Bench or semgacae 3 Lae 

Montreal Law Reports, Superior Court ... 

Martin’s Reports of Mining Cases 

Macassey’s New Zealand Reports 

ee and Gordon’s HKeports, Chancery, 3 vols., "1849— 


Macrae and Hertslet’s Insolvency Cases, 1 vol., "1847—1852 °.. 

M‘Cleland’s Reports, Exchequer, 1 vol., 1824 

M‘Cleland and Younge’s Reports, Exchequer, 1 vol., 1824—1825 

Macfarlane’s Jury Trials, urt. of Session (Scotland), 3 nae 
1838—1839 

eho Linas Robinson’s Scotch ‘Appeals. (House of Lords), 1 
vo 

Macpherson. Court 0 ‘of Seasion (Scotland), 8rd series, oe vols., “ 

Macqueen’ s Scotch Appeals, “House of Lords, 4 vols., 1849—1865 

Macrory’s Patent Cases, 2 parts, 1847—1856... 

Madras High Court Reports 

Maddock’s Reports, Chancery, 6 vols., 1815—1822 Bie ice 

Maddock and Geldart’s Reports, Chancery, 1 vol. sa lds 
(Vol. VI. of Madd.) ee baie sits 

Madox’s Formulare Anglicanum ole 

Madox’s History and Antiquities of the Exchequer, 2 vols. ... 

Magistrate and suuteipal and Parochial Lawyer, Ponce. 
5 vols., 1848—1852 wee 

Manning Ba Granger's Reports, Common Pleas, 7 vols. : 

aaa and Ryland's Reports, King’ 8 Bench, 6 vols., "1827— 


Manning and Ryland's Magistrates Cases, 3 vols. 1827—1880 

Manitoba Law Journal re 

Manitoba Law Reports _... oad an das 

Manitoba Reports temp. Wood 

Manson’s Bankruptcy and Company Cases, 21 vols., 1903—1914 

Maritime Law Reports (Crockford), 3 vols., 1860—1 1871 

ahs ae rts, King’s Bench and Common Pleas, 1 vol., 

Hay & Marriott's Decisions, Admiralty, 1 vol., 1776—1779 ... 

Marshall’s Reports, Somes Pleas, 2 vols., 1813—1816 

Marshall’s Reports .. sat 

Maynard's Reports, ‘Exchequer Memoranda of Edw. ‘I. and 
ear Books of Edw. II., Year Books, Part I., 1273—1326 ... 

Megone’s Companies Acts ‘Cases, 2 vols., 1889—1891 ... a 


Eng. 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Men. eee eee eee 


Milw. ese eee 

Mod. Rep. ai es 
Mol. ave er “hs 
Mont. =. ee nee 
Mont. & A. re ese 
Mont. & B. Sia eae 
Mont. & Ch. _ Pre 
Mont. & M. ee 
Mont. D. & De G. pans 


Moo. & P. eon eve 
Moo. & S. oe es 
Moo. ind. eee 


Mood. & R. 
Mood. C. C. 
Moore, C. P. 
Moore, K. B. 
Mor. Dict. 


Mun. Rep. 
Murd. pit. 
Murp. & H. 


Anis 
nw 


VR ACI ACT RC ICE 


e 

“se 
wo 

Qu 


R. (R. & G.) 
R.-(Thom. ) 
W. Adm. or Ad. 
W. Bi 

pty. Cas. 
W. 


Noe eneemm 


NT 
Cay 
B 
E 


al stains asta ab astatatat stata katate ata ator aera aRaRaL CORSET 


Eq. 
W. ee Arbtn. Cas. 


Menzie’s Reports of the Supreme Court of the Cape o 
Hope, 1828—1850 : a . meee 
Merivale’s Reports, Chancery, 3 vols., 1815—1817 
Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1819—~1843 
Modern Reports, 12 vols., 1669—1755__... 
Molloy’s Report's, Chancery (Ireland), 3 vols., 1808—1831 
Montagu’s Reports, Bankruptcy, 1 vol., 1829—1832 ... a 
Montagu and Ayrton’ 8 Reports, Bankruptcy, 3 vols., 1832-—1838 
Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832—1833 
Montagu and Chitty’s eo apelin Bankruptcy, 1 vol., 1888—1840 
Montagu and Macarthur'’s eports,Bankruptcy,1 vol. ,1826--1830 
Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 8 vols., 
1840—1844 
Moore and Payne’s Reports, Common Pleas, 5 5 vols., 1827—1831 
Moore and Scott’s yal poe Common Pleas, 4 vols., 1831—1834 
Moore's Indian Appeal Cases, Privy Council, 14 vols., 1836—1872 
Moore’s Privy Council Cases, 15 vols., 1836—1863 aad 
Moore’s Privy Council Cases, New Series, 9 vols., 1862—1873 
Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826—1830 . 
Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830—1844 
Moody’s Crown Cases Reserved, 2 vols., 1824—-1844 a 
J. B. Moore’s Reports, Common Pleas, 12 vols., 1817—-1827 ... 
Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 1485—1620 
Morison’s Dictionary of Decisions, ilo of Session (Scotland), 
43 vols., 1532—1808 Sa a ‘ed 
Morrell’s Reports, Bankruptcy, 10 vols. - "1884—1893 ... see 
Moseley’s Reports, Chancery, fol., 1 vol., 172U-——1730 . 
Municipal Reports :. dew ie ia 
Murdoch’s Epitome 
Murphy and Hurlstone’s Reports, ‘i xchequer, 1 vol., 1837... 
Murray’s Re ports, Jury Court (Scotland), 5 5 vols., 1816—1830 
Mylne and Craig’s Reports, Chancery, 5 vols., 1835—1841 _... 
Mylne and Keen’s Reports, Chancery, 3 vols., 1832—-1835 —... 


Native Appeal Cases as 

Nichols and Stop’s Reports (Tasmania) .. bas 

New Brunswick Digest (Stevens) .. es : 

New Brunswick Equity Reports ... os 

New Brunswick Reports... ed iio 

New Brunswick Reports (Allen) ... ae ug iiss sa 
New Brunswick Keports (Berton) sae oe us cue 
New Brunswick Reports (Carleton) 

New Brunswick Reports (Chipman) 

New Brunswick Reports (Hannay) 

New Brunswick Reports (Kerr)... 

New Brunswick Reports (Pugsley and Bur bidge) 

New Brunswick Reports (Pugsley and Trueman) 

New Brunswick Reports (Pugsley) re 

New Brunswick Reports (Trueman) - 

Northern Ireland Law Reports, 1925- - (current) (e.¢ Ges [1925]. L ) 
‘Natal Law Reports 

South African Law Reports, Natal Provincial Division. 

Nova Scotia Reports : is ac _ - 

Nova Scotia Reports (Cochran) We 

Nova Scotia Reports (Geldert and Oxley) 


Nova Scotia Reports (Geldert and acest fet Sus ‘sa 
Nova Scotia Reports (James) ae im bas iue 
Nova Scotia Reports (Oldrights) . ee i a5 
Nova Scotia Reports (Russell and ( thesley) ae 


Nova Scotia Reports (Itussell and Geldert) 
Nova Scotia Reports (Thomson) . se 

New South Wales Reporte, Admiralty 

New South Wales Keports, Bankruptcy 

New South Wales Bankruptcy Cases ase see 
New South Wales Reports, Equity eee see 
New South Wales Industrial Arbitration Cases ; 
New South Wales Law Reports .. see née 

New South Wales Land Appeal Courts ... as 
New South Wales Supreme Court Reports ( Equity) ioe 
New South Wales Supreme Court Reports (Law) og 
New South Wales Supreme Court Reports, New oo 


New South Wales Weekly Notes . is ia 
North-Western Provinces High Court Reports .. : an 
North-West Territories Reports ... sae 
New Zealand Jurist ea dis 
New Zealand Jurist Mining Law . sui aoe 


Ieng. 
Eng. 
Eng. 
Eng. 


ae 
ng. 
Eng. 
Can. 
Can. 
Eng. 
Scot. 
Eng. 
Ing. 


S, Af. 
Tasmania 


xxvil REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


N. Z. Jur. N.8.. .. New Zealand Jurist, New Series re jes A.Z. 
N. Z. L. R. ... New Zealand Law Reports, 1883—(current) N.Z. 
N. Z.L. B.C. A. .. New Zealand Law Reports, Court o Appeal, 5 v 5 vols., 1883—1887 N.Z. 
Nels. a ... Nelson’s Heporta, Chancery, 1 vol., 1625— Eng. 
Nev. & M. K. B. ... Nevile and Manning’s Reports, King’s Bench, a voli: 1832—1836 Eng. 
Nev. & M. M. C. ». Nevile and Manning’s agistrates’ Cases, 8 vols., 1832-——1836 Eng. 
Nev. & P. K. B. ... Nevile and Perry’s Reports, King’s Bench, 3 vols., 1836—1838 Eng. 
Nev. & P. M. C. .. Nevile and Perry’s Magistrates’ Cases, 1 vol., 1836—1837 ... Eng. 
New Mag. Cas. ... New Magistrates’ Cases (Bittleston, Wise and Parnell), 5 vols., 
1844——1850 si Eng. 
New Pract. Cas. ... New Practice Cases (Bittleston and others), 8 vols., 1844—1848 Eng. 
New Rep. — ... New Reports, 6 vols., 1862—1865 Eng. 
New Sess. Cas. -» New Sessions Magistrates’ ws (Carrow, Hamerton, Allen, 
etc.), 4 vols., 1844—1851 Eng. 
Nfid. L. R. iat ... Newfoundland’ Reports ‘ee sie Nfid. 
Nolan ee ... Nolan's Magistrates’ Cases, 1 vol., 1791—1798 . Eng. 
Notes of Cases ... ... Notes of Cases in the Ecclesiastical end Maritime Courts, 7 vous, 9 
1841—1850 a cae Eng. 
Noy sae ise ... Noy’s Reports, King’s Bench, fol., 1 vol., 1558—1649 os Eng. 
o B. & F. Ollivier Bell and Fitzgerald’s Reporte... is as se N.Z. 
D. B.S. P. Old Bailey Session Papers Eng. 
D. Bridg. ae a o Bridgman’s Reports, Common Pleas, 1 vol., '1660— = 
ng. 
O. F. 8. .-.» Reports of the High Court of the Orange Free State, 18791883 . Af. 
O. L. R. ». Ontario Law Reports : Can. 
O’M. & H. .. O’Malley and Hardcastle’s “Blection Cases, 1869—(current) a Eng. 
O. P. D. South African Law Reports, Orange Free State Provincial Divison S. Af. 
O.R. ... Ontario Reports Can. 
Ou. ee Official Reports of the South African Republic, 1894—1809 . S. Af. 
O. Rf. O. ... Reports of the High Court of the Orange River paleny: “ue S. Af. 
0. S. ‘ne Upper Canada Queen's Bench, sed mane, a sie Can. 
O. W. N. Ontario Weckly Notes Bo are ee ren Can. 
O. W. R. Ontario Weckly Reporter .. ‘ss ‘es ae ss Can. 
Old. si Novas Scotia Reports ( Oldrights) .. ae diss Can. 
Ont. Dig es Digest of Ontario Case Law, 4 vols., 1823—1900 <i Can. 
Owen... ou «- Owen's Reports, oe 8s Bench sah Common arene, fol. 1 vol., 
1657—1614 coe eee Eng. 
P. (preceded by date) ... Law Reports, Probate, Divorce, and Admiralty piven, since 
1890 (e.g., [1891] P ) Eng. 
P&B. ... veg .- New Brunswick Reports (Pugsley and Burbidge) eal ave Can. 
P&T. ... se +.» New Brunswick Law Reports (Pugsley and Trueman)... Can. 
TP. Cas. ... ee ..- Prize Cases Heard and Decided in the Prize Court During the 
Great War, 3 vols., 1914-——1922 Eng. & Col. 
Pe. Di: ea Ses -- Law Reports, Probate, Divorce, and Admiralty Division, 15 
vols., 1875—1890 eae ss Eng. 
P. EI. ... aie ... Prince Edward Island Reports sae at see as ee Can. 
bog, rs sea - Qntario Practice... Can. 
P. Wms. es «- Peere Williams’ Reports, Chancery and King’ 8 Bench, 3 vols. 
1695—1735 Eng. 
Palm. _... awe --» Palmer’s Reports, King’ 8 Bench, fol., 1 vol., 1619—1629 a Eng. 
Park. _... “oe «» Parker's Reports, Exchequer, fol., 1 vol., 17 43—1767 ; App. 
1078—1717 Eng. 
Pat. App. ee ..- Paton’s Scotch Appeals, House of Lords, 6 vols., "1726—-1822 Scot. 
Pater. App. sin «» Paterson’s Scotch Appeals, House of Lords, 2 vols., 1851—1873 Scot. 
Peake is «. Peake’s Reports, Nisi Prius, 1 vol., 1790—1704 a Eng. 
Peake, Add. Cas. ... Peake’s Additional Cases, Nisi Prius, 1 vol., 17 95—1812 aa Eng. 
Peck. ... ne ... Peckwell’s Election Cases, 2 vols., 1808—1806 . bus Eng. 
Pelham ... sae «» Pelham (S. A.) Reports... Aus. 
Per. & Dav. ees - Perryand Davison’s Reports, Queen’ s Bench, 4 vols., 1838—1841 Eng. 
Per. & Kn. was -- Perry and Knapp’s Election Cases, 1 vol., 1833 Eng. 
Per. C. 8S. we .» Perrault’s Counseil Superieur oe see see Can. 
Per. P. ... se .» Perrault’s Prévosté de Quebec, 1726—1756 ‘ae - Can. 
Ph. oe aoe --- Phillips’ Reports, Chancery, 2 'vols., 1841—1849 sis aie Eng. 
Phil. i Cas. ... .. Philipps’ Election Cases, 1 vol., 1780 ose Eng. 
Phill «« J. Phillimore’s Ecclesiastical Reports, 8 vols., 1809—1821__... Eng. 
Prillim, Boel. Jud... Sir R. Phillimore’s Kcclesiastical Judgments, 1 vol., ac Eng. 
Phip. isi -.. Phipson’s Digest of Natal Reports, 1858-1859 S. Af. 
Pig. & R. ae +» Pigott and Rodwell’s Registration Cases, 1 vol., 1843—1845 .. Eng. 
“oe .. Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488—1624 ... Scot. 
Plowd. ... ee «» Plowden’s Reports, fol., 2 vols., 1550-1580, and Fore s 
Queries, Vol. I... Eng. 
Poll. are Se ... Pollexfen’s Reports, King’ 8 ‘Bench, fol., 1 vol., "1670—1682 . Eng. 
Poph. _... se ... Popham’s Reports, ‘King’s Bench, fol., 1 vol., '1591—1627_... Eng. 


Pp 
Pow. R&D. ... +» Power, Rodwell, and Dew’s Election Cases, 2 vols., 1848-1856 Eng. 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Pratt eee eee 
Prec. Ch. ° 
Price. . 
Price wee ae 
Pug. e een 
Py. R. ove soe 


OvBs as x 


Q. B. (preceded by date) 


. dD. 

i ese 

. RR. . 

. RR. (Beor) _ 
R. 


QOD 


qm x Perens 


. (Vol.) 8. C. 
Cc = 

.R. 

Ne 


a0 £00 8 OO066 


a 


Ct. of Sess.)... 


ot BS BG GO > 


Q0275 
DRO 


eo 


tH R229 


Ed bd od yg 


o 


e 
e 


bd bd id el ad 


say Ts 


Ra ie 
Real Prop. Cas. 
Rep. Ch. as 
Rep. in C. of A.... 
Res. & Eq. Jud. 
Reserv. Cas... 
Rick. & M. 

Rick. & S. 


Ridg. L. & S. 
Ridg. Parl. Rep. 
Ridg. temp. H. 
Ritch. Eq. Re 
Rob. Eccl. 
Rob. L & W. 
Robert. A 
Robin. Rep 
Roll. Abr. 

Roll. Rep. 

Rom 

Roscoe’ 8 B. C. 
sie L. C. 


Rowe __... 
Rul. Cas. 
R 


Russ. & M. ees 


(Vol. )K. B. or Q. B. 


Pratt’s Supplement to Bott’s Poor Laws, 1833 see 
Precedents in Chancery, fol., 1 vol., 1689-—-1722 ‘ae 
Price’s Reports, Exchequer, ‘18 vols., 1814—182 = ies 
Price’s Mining Commissioners’ Cases... ry 
New Bronewitk Reports (Pugsley) re ise 
Pykes’ Lower Canada Reports _... ane ae 


Queen’s Bench Reports (Adolphus and Ellis, New renled); 
18 vols., 1841—1852 
Law w Reports, Queen’s Bench Division, 1891—1901 (ec. g.., , (1891) 


aw Pepe Queen’ a Bench Division, 25 vols., ‘1875—1800 sds 

Queensland Justice of Peace Reports __.. 

Queensland Law Journal and Reports, 11 vols., "1879—1901 . 

Quebec Law Reports 52 ve 53 

Queensland Law Reports by Beor, ‘187 6—1878 

Quebec Practice Reports ... 

Rapports Judiciaries de Québec, Cour du Bane du Roi, 1892 - - 
(current) .. 

Rapports J udiciaires de “Québec, Cour Supérioure, "1892— 
(current) ... sae 

Queensland Supreme Court ‘Reports, 5 vols., 1860—1881 

Queensland State Reports, 6 voles 1902—1906.. ae 

Weekly Notes, Queensland set es 


The Reports, 15 vols., 1893—1895 

Roscoe’s Reports of the Supreme Court of the Cape ‘of Good 
Hope, 1861— 1867, 1871—1872, 1877—1878 . 

Rettie, Court of Session ee (Scotland), 4th series, 25 vols, :. 
1873—1898 . _ “as a 

Ramsay, Appeal Cases. 

Nova Scotia Reports (Russell & Chesley) 

Nova Scotia Reports (Russell and Geldert) 

La Revue Critique de lgislation et. de J urisprudence do Canada 

Revue de Jurisprudence _... 

Revue de Légvislation ct de J urisprudence, 3 vols., 1845—1848 

New South Wales, Reserved and Equity Decisions 

Ritchie’s Equity Decisions (Russell) se 

Quebec Revised Reports 4 

Revue Iégale, New Scries, 1895—(current) Zag 

Revue Légale, Old Scries, 21 vols., 1869—1892.. 

Reports of Patent Cases, 1881— (eurrent) ss 

Revised Reports 

Rastell’s Entries... 

Rayner’s Tithe Cases, 3 vols., 1575—1782 

Real Property Cases, 2 vols., "1843—1847 see 

Reports in Chancery, fol., 3 vols., 1615—1710 ... 

Reports in Courts of Ap peal 

New South Wales Teeser ved and Equity Judgments 

Reserved Cases 


)’ Rickards and Michael’s Locus Standi Reports, 1 vol., 1885-—1889 


esr ta and Saunders’ Locus Standi Reports, 1 vol., 1890—~ 
189 
Hadeew ny: Lapp, and Schoales’ Reporte (Ireland), 1 vol., 1793— 


Ew ey: 8 Parliamentary ‘Reports (Ireland), 8 vols., “1784— 
6 


Ridgeway’s Reports ‘temp. ‘Hardwicke, 1 vol., King’s Bench, 
17338—1736 ; Chancery, 1744—1746 _... 

Ritchie’s Equity Reports ... 

Robertson’s Ecclesiastical Reports, 2 vols., 1844—1853. ve 

arr woe and Wallis’ New County Court Cases, 1 vol., 
1849—1851 

Robertson’s Scotch Appeals, House of Lords, 1 vol., 1707—1727 

Robinson’s Scotch perce: House of Lords, '2 vols. -, 1840——1841 

Rolle’s Abridgment of the Common Law, fol., 2 vols. Pe 

Rolle’s Reports, King’s Bench, fol., 2 vols., 1614—~1625, 

Romilly’s Notes of Cases, 1 part, 1767—1787 Jas 

Roscoe, Digest of Building Cases 

Rose’s Reports, Bankruptcy, 2 vols., 1810—1816 

Ross’s Leading Cases in Curnmerc ial Law (England and Scot- 
land), 3 vols. ze 

Rowe’s Reports (England and Ireland), 1 ‘vol. 1798-1823 

Campbell’s Ruling Cases, 25 vols. soe 

Russell’s a ee Chancery, 5 vols., 1824—1829 

Russell and Mylne’s Reports, Chancery, 2 vols., 1829-1838 . sie 


Eng. 
Eing. 
Eng. 


Eng. 
Eng. 


XXX 


Russ. & Ry. oe ees 
Rus. E. R. eee eee 
Ry. & Can. Cas. ies 
EY: rs Can. Tr. Cas... 


& M. 
rae & K. Rat. ‘App. .. Se 
Ryde, Rat. App. ‘es 


BALL. T 
B.A. L. R. ove 
8. A. L. R. ees 
8. A. R. eee eee 
8. A. 8. BR. eve 
8S. Oo. eee ooo 


8. O. (preceded by date) 
S. : rT aaa 


8. & (J.) y Consoedied by 


° 
e 
e 
e 


2s 


moneer 


sol 


x 


DAMM MMMnMM 
<HHNHOM 


Fe acre! 
Pp POZO 


PE: Mri: 


4 


e 
eee eos eee 


a RR. aoe evn 
Sau. ‘& Sc. ese es 


F 


Sett. & Rem. 3 
Sh. (Ct. of Sess.) sue 
Sh. & Macl. sts 
Bh. Dig. ... ees ses 


Sh. Just. eee ‘es 
Sh. Sc. App. ee 
Sh. Teind Ct. 
Shep. Touch. 
Show. ... Pe wie 
=e Parl. Cas. aes 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Russell and Ryan’s Crown Cases Resnven 1 vols neOT Pa 
Russell’s Election Reports... 

Railway and Canal Cases, 7 ‘vols., "1885—1854 . ss sas 
Railway and Canal Traffic Cases, 1855—(current ) Ae 
Ryan and Moody’s rig pane Nisi Prius, 1 vol., 18283—1826 ... 
| Ryde rie Konstam’s Reports of Rating Appeals, 1 vol., 1894— 


Ryde's Rating Appeals, 8 vols., 1871—1893 0. uss tes 


Searle’s Reports of the Supreme Court of ai vere of cred Hove 
South African Law Journal aa: “ 
South Australian Law oe Nes see a 
South African Law Repo 

eberecres the High Court rot the South African Republic, 1881 
war a Australian & State ‘Reports, since 1921 (e. g. [1921] 
spe et of the Supreme Court of the Cape of Good Hope from 


Court of Session Cases (Scotland), since 1906 (e. es [1906] S. C. ) 

Court of Session Cases ee! ts of Lords), since 1906 
(e.g., [1906] 8. C. (H. L.)) 

wade of J usticiary Cases (Scotland), since > 1906 (e. Is (1 906) oe 0. 
(J.)) ov 

Canada, Supreme Court Reports ni 

Scots Law ‘l'imes, 1803 (current) . 

Queensland State Reports 

Reports of the High Court of Southern Ithodesia 

Stuart’s Lower Canada licports ... 

New South Wales, State Reports 

Queensland Reports, Supreme Cours 

Stuart's Vice-Admiralty Reports .. 

South-West Africa Law Reports ... 

Saint’s Digest of Registration Cases, 1843—1006, 1 vol. 

Salkeld’s Reports, King’s Bench, 8 vols., 1689—1712 ... 

Saskatchewan Law Reports 

Sausco aed Scully’s Teeports, Rolls Court (Ireland), 1 vol. 1837 

Saunders’s Reports, King’ 8 ‘Bench, 9 vols., 1666—1 672. 

Saunders and Austin’s Locus Standi Reports, 2 vols., 1895—1 904 

Saunders and Bidder’s Locus Standi Reports, 1905—(current) 

Saunders and Cole’s Reports, Bail Court, 2 vols., 1846—1848 . 

Saunders and Macrae’s County Courts and Insolvency Cases 
tecpestena Cases and Appeals, Vols. II. and III.),2 vere “9 

Savile’s Reports, Common ‘Pleas, fol., 1 vol., 1580—1591 eae 

Sayer’s Reports, King’s Bench, fol., 1 vol., 1751-1756 ets 

Scottish Jurist, 46 vols., 18290—1873 ahs 

Scottish Law Reporter, 61 vols., 1865—1924 

Scots Revised Reports 

Schoales and Leiroy’s Reports, ‘Chancery (Ireland), 2 vols.» * 
1802—1806 Sas 

Scott’s Reports, Common Pleas, 8 vols., '1834—1840 ... 

Scott’s New red ao Common Pleas, 8 ‘vols. ., 1840—1845__.. 

sear Smith’s Reports, Probate and Divorce, 1 vol., 1859— 

Select Cases in Chancery, fol., 1 vol., 
Cas. in Ch.) 

Selwyn's Abridgement of the Law of Nisi Prius 

Sessions Settlement Cases, King’s Bench, 2 vols., 1710-—1747 

Cases adjudged in K. B. concerning Settlements & Tene, 
1 vol., 1685—1727 

mays Court: of Session Cases (Scotland), ist series, 16 vols., <9 

—183 

Shaw and Maclean’s Scotch Appeals, House of Lords. 3 vols., ‘5 
1835—1838 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 
Lamond, 3 vols., 1726—1868 .. 

P. Shaw's J usticiary Decisions (Scotland), 1 vol., "1819-1831 _ 

P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821—1824 

P. Shaw’s Teind Court Decisions (Scotland), 1 vol., eer rae 

She ppard’ s Touchstone of Common Assurances 

Shower’ s Reports, King’s Bench, 2 vols., 1678—1095 . wee 

Shower’s Cases in Parliament, fol., 1 vol., 1694—1699.. 

Siderfin’s Reports, King's Bench, Common Eevee = Exchequer, 
fol., 2 vols., 1657—1670 eee 


1085—1608 (Pt. UI. of 


Eng. 
Eng. 
Eng. 
Eng. 


Eng. 
Eng. 


S. Af. 


Aus 
S. Af. 


Scot. 


Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Scot. 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Sim. ee eee one 


Sim. & St. eee eee 


Sim. N. S. are is 
Skin. eos ene 
Sm. & Bat. oe seis 


Sm. & G. ee cas 


Smith, K. B. 


Smith, L. C. - = 


Smith, Reg. Cas. 
Smythe 
Sol. Jo. 
Spence 
Spinks 


st. R. Qd. (preceded by 


date) ... Poe 
Stair ep. eee 


Stark. ee0 eee 
State Tr. Be 
State Tr. N. S. 
Stewart . ioe 
Stockton... ee 
Story ee 
Stra. 

Stu. M. & P, 


Stuart... 

Stuart, Adm. .... 
Stuart, Adm. N. S. 
Stuart, K. B. 

Sty. see see 
Sw. ies ‘be 
Sw. & Tr. 

Swan. ... ae 
Swin. : 
Syme 


T. & M. ... 
rs li. 


T. Jo. 
T. L. oe 


T. L. R. ... 
fe 


TPL Deo wane 


T. Raym. ‘ns 


TT". S. eee 

Taml... 

Tas. L. R. 

Taunt. ... 

Tax Cas. 

Tay. zs 

Temp. Wood 

Term Rep. bes oe 
Teir. L. 2. its ae 
Thom. ... a Sei 
Toth. es 

Town St. Tr. 

Trem. P. C. 


Tudor, L. C. Merc. Law. 
Tudor, L. C. Real Prop. 
Tyr. &Gr we 
U0. Cc. Jur. see eae 
0. C. L. dé N. 8. aes 


Simons’ Reports, Chancery, 17 vols., 1826—1852 

Simons and Stuart’s Reports, Chancery, 2 vols., 1822—1826... 

Simons’ Repurta, Chancery, New Series, 2 vols., 1850—1853 .. 

Skinner’s Reports, King’s Bench, fol., 1 vol., 1681—1697 ae 

Smith and tae Ge Reports, King’s Bench caiand) 1 vole 
1824—182 

Smale and Giffard’s Reports, Chancery, 3 ‘vols., 1852—185 1. 

J. P. Smith's Reports, King 8s Bench, 8 vols., 1803—1800 ate 

Smith’s Leading Cases, 2 vols... _ 

C. L. Smith’s Registration Cases, 1895—(current) 

Smythe’s Reports, Common Pleas (Ireland), 1 vol., 1830—1840 

Solicitors’ Journal, 1856—(current) 

Spence’s Equitable Jurisdiction of the Court of Chancery 

Spinks’ Prize Court Cases, 2 parts, 1854—1856 : 


Queensland State Reports, since 1902 (e.g., [1902] St. R i a 

Stair’s Decisions, Court of Session (Scotland), fol., 20 
1661—1681 ie 

Starkie’s Reports, Nisi Prius, 3 vols., 1814—1823 

State Trials, 84 vols., 1163-—1820 Sa see 

State Trials, New Scries, 8 vols., 1820—1858 soe 

Stewart's Nova Scotia Admiralty Reports, 1803—1813 

Stockton’s Vice-Admiralty Report and Digest . iss 

Story’s Commentaries on Equity J unepte ence 

Strange’s Reports, 2 vols., 1716—1747 . “ 

a Milne, and Peddie’s eeepon (Seviiana), 2 t vols. ‘1851— 

Sessions Cases " (Stuart) ae 

Stuart’s Vice-Admiralty (lower Canada) Cases, 1886—1856 . 

ayaa Vice-Admiralty (Lower Canada) Cases, 2nd series, 1839 


4 

erst 8 Reports of Cases in King’ 8 Bench, ote. ( Lower Canada) 
Style’s Reports, King’s Bench, fol., 1 vol., 1646—1655 | rf 
et tt na ort, Admiralty, 1 vol., 1855—1859 
gal 29 fact and Tristram’s Reports, Probate and Divoree, ‘ vols. 

—186 
Swanston’s Reporte, ‘Chancery, 3 vols., 1818—1821 ie 
Swinton’s Justiciary Reports (Scotland), 2 volz., 1835—1841.. 
Syme’s Justiciary Reports (Scotland), 1 vol., 1826—1829 


Temple and Mew’s Criminal ates Cases, 1 vol., 1848—-1851 

Reports of the Witwatersrand High Court (Transvaal eolony 
1902—1909 

Sir T. Jones’s Reports, King’ 8 Bench and Common Pleas, fol., 
1 vol., 1667—1685 

Reports of the Witwatersrand High Court (Transvaal Colony) 
1910—(current) ... 

The Times Law Ieports, 1884—(current) | 

Reports of the Supreme Court of the Transvaal, 191 0—(current) 

South African Law Keports, Transvaal Provincial Division ... 

ae aa preerues Reports, King’s Bench, fol., 1 vol., eo 


Reports of the Supreme Court of the Transvaal, 1902—1909.. 
Tamlyn’s Reports, Rolls Court, 1 vol., 1829—1 830... 
Tasmanian Law Reports 

Taunton’s Reports, Common Pleas, 8 vols, 1807—1819 

Tax Cases, 18765—(current) ne si 

Taylor’s King’s Bench Reporta ... sss oa 

Manitoba Reports temp. Wood 

Term Reporte se pkevsard and East), fol., 8 vole., 1785—1800... 
Territories Law se pugs 

Nova Scotia Repo (Thomson) .. 

Tothill’s Transactions in Chancery, 1 vol., , 1559-1640 
Townsend, Modern State Trials 

Tremaine Pleas of the Crown, 1 vol., 166 on 
Tristram’s Consistory Judgments, 1 ‘vol., ‘872-1800 . sy 
New Brunswick Reports (‘Trueman) ‘es 
Tudor’s Leading Cases on Mercantile and Maritime Law 
Tudor’s Leading Cases on Real Property * 
Turner and Russell’s Reports, Chancery, 1 vol., "1822—1825 . 
Tyrwhitt’s Reporte, Exchequer, 6 vols., 1830—1835 

Tyrwhitt and Granger’s Reports, Exchequer, 1 vol., 1835—1836 


Upper pg gee 
Oanada La 


w pieces New Series, '1865—(current) see = 


XXXii 


Pon 
. R. a 


==25 

a See> 

"qQ C2Fx 
eo 
x 


om 


id an 
ars 
aso 
e 
; 


sen 


preceded by date) 


q4esq << 


£23: 
bt bf 2 


wr 


W.W.& A'L. ... one 
W. W. Kh. — ‘att 
Wallis by Lyne 

Weh. Pat. Cas. ... 
Welsh, Reg. Cas 

Went. Of. Ex. 

West is 

West temp. Har a. 

West. Tithe Cas 
White... 

White & Tud. L. ro 
Wight... 

Will. Woll. & Dav. 


Will. Woll. & H. 


Willes 
Wilm. 
Wils. 


Wils. & S. 


Wils. Ch. ei 
Wils. Ex. ae 

Win. . ee re 
Wm. Bl bn wee 
Wm. Rob. ue eas 
Wms. Saund. _... Sei 
Wolf. & B. wet 

Wolf, & D. ead 

Woll. ez 

Wood... 

Y. A. D. eee eee 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Canada Law Journal, Old Series, 10 vols., i ace 
Upper Canada Reports, Queen’s Bench 
Fiji Law Reports (Udal) ... spe ie 


eee eee eee 


Victorian Law Reports _... 

Victorian Reports ... 

Victorian Reports (Admiralty) 

Victorian Reporte (Equity) 

Victorian Reports (Law) ... 

Vaughan’s Reports, Common Pleas, fol., ‘1 vol., 1666—1673 . 

Ventris’ Reports (Vol. I., King’s Bench ; Vol. II., Common 
Pleas), fol., 2 vols., 1068—1691 ase 

Vernon’s Reports, Chancery, 2 vols., 1680—1719 

Vernon and Scriven’s Reports, King’s Bench (Ireland), 1 vol. 
1786—1 788 bs 

Vesey Jun.’s Reports, Chancery, 19 vols., 1789—1817.. 

Vesey and Beames’s Reports, Chancery, 3 vols., 1812—1814... 

Vesey Sen.’s Reports, 2 vols., 1747—1756 

Viner’s Abridgment of Law and Equity, fol., 22 vols. . 

Supplement to Viner’s Abridgment of Law and Equity, 6 vols. 


Watermeyer’s Reports of the Buprome fours ba the Gane 
Good Hope, 1857.. 

West Australian Law Reporta 

Webb, A’ Beckett and Williams’ Victorian Reports 

W yatt and Webb ... 

Workmen’s ( ‘ompensation “Cases. (Minton-Senhouse), ‘9 vols 2 
1808—1907 

South African Law Rep orts, Witwatersrand High Court : 

Sir W. Jones’s Teoporla, Icing’ 8 Bench and Common Pleas, fol., 
1 vol., 1620—1640 ses 

South African Law Reports, Witwatersrand Local Division sie 

Western Law Reporter _... 

Western Law Times 

Law Reports, Weekly Notes, 1860—(current) (e. a. (18606} W.N .) 

Calcutta Weekly Notes _.. wae 

Weekly Reporter, 54 vols., 1852—1906 . 

Sutherland’s Weckly Reporter ea 

Weekly Reporter, reporting cases in ‘the Cape Prov incial 
Division... we 

Wyatt, Webb and A'Beckett aie We sea 

Western Weekly Reports . ane sins 

Wallis’ Reports, Chancery ‘(Ireland ), 1 vol., 1766—1791 

Webster's Patent Cases, 2 vols., 1602—1855 ... es 

Welsh’s Registry Cases (Ireland), 1 vol., 18S82—1840 ... 

Wentworth’s Office and Duty of Executors si igs 

West’s Reports, House of Lords, 1 vol., 1839—1841 

West’s Reports temp. Hardwicke, Chancery, 1 vol., 1736—1740 

Western’s London Tithe Cases, 1 vol., 1592—-1822 die 

White’s Justiciary Reports (Scotland), 3 vols., 1886—1893 

White and Tudor’s Leading Cases in Equity, 2 vols. .. 

Wightwick’s Reports, Exchequer, 1 vol., 1810—1811 . 

Willmore, Wollaston, and Davison’s Reports, Queen’ s Bench 
and Bail Court, 1 vol., 1837 —... 

Willinore, Wollaston, and Hodges’ Reports, Queen’ s Bench and 
Bail Court, 2 vols., 1838—1839 viv 

Willes’ Reports, Common Pleas, 1 vol., 1737—1758 

Wilmot’s Notes of Opinions and Judgments, 1 vol., 1757—1770 

G. Wilson’s Reports, King’s Beuch and Common Pleas, ful., 
3 vols., 1742—1774 

Wilson and Shaw’s Scotch ‘Appeals, House of Lords, ' 7 vols. - 
1825—1835 - 

J. Wilson's Reports, Chancery, 2 vols., 1818—1819 a 

J. Wilson's Reports, Exchequer in Equity, 1 part, 1817 

Winch's Reports, Common Pleas, fol., 1 vol., 1621—1625 

William Blackstone's Reports, King’ s Bench and i dee 
Pleas, fol., 2 vols., 1746—-1779 . 

William Robinson's Reports, Admiralty, 3 vols., "1838—1850.. 

Williams’ Notes to Saunders’ Reports, 2 vols. .. 

Wolferstan and Bristowc’s Election Cases, 1 vol., 1859—1864 

Wolferstan and Dew's Election Cases, 1 vol., 1857—1858 sat 

Wollaston’s Re ale Bail Court and Practice, 1 vol.. ae es 

Wood’s Tithe Cases, Exchequer, 4 vols., 1650—1798 ... 


Young’s Vice-Admiralty Reports wb ae . 


S. Af. 


Aus. 
Eng. 


Y. & OC. Ex. 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS, 
Y. & O. Ch. Cas. 


Y.& J. o 


Y. B. eee ors 
Y. B. (Rolls Series) 
Y B. (Sel. 


Yelv. 
Yow 


SOc.) 


prey and Collyer’s Reports, Ginn see Cases, 2 vols., eae 


none ve ‘Collyer’ 8 Reports, Exchequer in Equity, "4 vols., e 
aout aus Jervis’ Reports, Exchequer, 3 vols. 1820—1830.. 


Year Books (Rolls Series) . one wae ‘ 

Year Books (Selden Society) re ee 6 
Yelverton’s Reports, King’s Bench, fol., ‘1 vol., 1602—1613 ... 
Younge’s Reports, Exchequer in Equity, 1 vol., 18380—1832 .. 


XXXL 


Eng. 


Eng. 
Eng. 
Eng. 

ing. 
Eng. 
Eng. 
Eng. 


ABBREVIATIONS 


USED IN THIS WORK. 


(For Abbreviations used in citing Reports, see pp. xxi—xxxvii, ante.) 


fe 
Reo s 


ge 
R 
3 


e ¢ e e e 
® 


nqaqqoeaane 
» FOPPOOOS Pp 


® 
Cc 
2 


17 

bs 
Seana wines 

§ 


7» © @ © © © «© @ © @ @ 


7 ee @ @ @e © @ 


ee es @ @ ee @ eo ese *® @ @ &@8 © @ @ @ @ @ e @ 


* @ e@ 6 ® @ 


e e® @ @ 6 e e e e 


for Attorney-General. 
geselischaft. 


Actien 


. Admiralty. 


Affirmed. 
Affirmin 


g- 
. Aktiengesellschaft ; Aktiebolaget; Aktieselskabet. 
Alberta. 


Anonymous. 

Applied. 

Applicant. 

Application. 

Application to Register a Trade Mark, 
Appellant. 

Approved. 

Arbitration. 


Association. 


Borough Council. 
British Columbia. 


Court of Ap : 

City & South London Railway Co. 

Court of Criminal Appeal. 

County Court Rules. 

Court of Crown Cases Reserved. 

Common Law Procedure Act. 

Central London Railway Co. 

Crown Office Rules. 

Consolidated Statutes of Upper Canada. 

Camas ad satisfaciandum. 
Onis Hailway Co. 


Chances Divisior.. 

Company. 

Co-operative Supply Association. 
Commissioners. 

Considered. 

Corporation. 

Court. 

Court of Chancery. 

Court of Equity. 

Court of Review. 


Divisional Court. 
Doubted. 


xxXVvil1 
Deft . é : 
Dista. . 
Div. Ct. 


Eccl. Comrs. 
Ecci. Ct. 
Ex. Ch. 
Eep. . 
Exch. . 
EKxor. . 
Exorship. 
Expld. . 
Extd. . 
Extrix. . 


Fi. fa. ‘ ‘ 
Folid. . * 


. W. Ry. Co. 
. Ry. Co. : 


* 
* 


eeeee *® 


s 


2am 
& 
i) 


o20gn00 
apEnEBe 


ies 


. Ry . 


sf 
mc) 


I. & N. E. Ry. Co 

L & N. W. Ry. Co 

‘4 & 8. W. Ry. Co 

eo & Vs Ry. ° e 
B. P 

_. B. & 8S. O. Ry. Co 

L. C. oe e e 

lL. C. & D. Ry. Co 

L. OC. C. e 

L. Elec. Ry. Co. 

I.. @. Board 

Tid. 2 e e 

Lidde: .% : 


L. M. & 8. Ry. Co. 
L. T. & 8. Ry. Co. . 


M. S. Act : ‘ 
M.S. & L. Ry. Co. 
Mags. . ° ° 
Man. ‘ ‘ 
Mentd. 

Met. Dist. Ry. Co. 
Met. Ry. Co. 

Mid. G. W. v. Ry. Co. 
His Ry. Co 


® 
e@ ¢ 6¢0 68h 


- Ry. Co. 
. of Scotland Ry. Co. 
. Piec. Fo Brompton Ry. Co. 


- R e tL es 
. & Wir By. Co. of Ireland . 


ABBREVIATIONS. 


for Defendant. 
D 


istinguished. 
Divisional Court. 


Ecclesiastical] Commissioners, 
Ecclesiastical Court. 
Exchequer Chamber. 

Ez parte. 


Explained. 
Extended. 
Executrix. 


Fieri facias. 
Followed. 


Glasgow & South Western Railway Co. 

Great Central Railway Co. 

Great Eastern Railway Co. 

Great North of Scotland Railway Co. 

Great Northern, Piccadilly & Bicmpton Railway Co. 
Great Northern Railway Co. 

Great Southern & Western Railway Co. of Ireland. 
Great Western Railway Co. 

Government. 

Guardians or Guardians of the Poor. 


High Court of Australia. 
House of Lords. 


Inland Revenue Commissioners. 
Insurance. 


Justices. 
Judicature Act. 
King’s Bench Division. 


London & Brighton Railway Co. 

London & North Eastern Railway Co. 

London & North Western Railway Co. 

London & South Weatern Railway Co. 

Lancashire & Yorkshire Railway Co. 

Local Board 

oon an, Brigh ton & South Coast Railway Co. 
or. 

London: Chatham & Dover Railway Co. 

London County Council. 

London Electric Railway Co. 

Local Government Board. 

Lord Justice. 

Lords Justices. 

London, Midland & Scottish Railway Co. 

London, Tilbury & Southend Railway Co. 


Merchant Shipping Act. 
Manchester, Sheffield & Lincolnshire Railway Co. 
Magistrates. 


Metropolitan District Railway Co. 
Metropolitan Railway Co. 

Midland Great Western Railway Co. 
Midland Railway Co. 

Mortgage. 

Mortgagee. 

Mortgagor. 


New Brunswick. 

North British Railway Co. 
North Eastern Railway Co. 
Not Followed. 

Niai Prius. 


N : 
N. W. P. 
N. W. T. 
Ont. : 
Ord. ‘ 
Overd. . 
PP. O. a 
P. E. I 
Petn. . 
Pltf . 
Q. B. Div. 
Qu. ° 
Que ; 
R.C. . 
R. D. O. 
R. S. A. 
R. S, Cc. 
R. 8. C. 


Refd. 


Regn. of Trade Mk. 
Regr. of Trade Mks. 


Resp. 
Restg. 
Revsd. 
Revsg. . 
Ry. 

S. O. 

Ss. 0 
S.E.. 
S. BE. & C. 
S. BE. Ry. 
S. P. ® 
S.S ‘ 

k. 
Sched. . 
Sc. fa. . 
Sect.  . 
Set. Land Ac 
Settlmt. 
Soc. ‘ 
Soc. Anon. 
Solr. e 
Trade Mk. 
Tram. Co. 
UO. .<:: 
U. Dn. G. 
U.S. A. 
Union Assmt. 
Urban 8. A 
V.-0. ® 


Workmen’s Comp. Act 


x. i 6 


e« © @ @ #@ @ 


t 


‘Com. 


ABBREVIATIONS. XXXVI 


for Nova Scotia. 
» North-West Provinces. 
»» North-West Territories. 


99 


Privy Council. 

Prince Edward Island. 
Petition or Election Petition, 
Plaintiff. 


Queen’s Bench Division, 
Quere. 
Quebec. 


Rural Council. 
Rural District Council. 
Rural Sanitary Authority. 
Revised Statutes of Canada. 
Rules of the Supreme Court, 1883, 
Referred. 
Registration of Trade Mark. 
Registrar of Trade Marks, 
Respondent. 
Restoring. 
pid ater 

versing. 
Rail. Co. or Railway Oo. 


Same Case. 


. Supreme Court of a Colony. 


Settled Estates. 

South Eastern & Chatham Railway Oo. 
South Eastern Railway Co. 
Same Point. 

Steamship. 

Saskatchewan. 

Schedule. 

Sctre facias. 

Section. 

Settled Land Act. 
Settlement. 

Society. 

Société Anonyme, etc. 
Solicitor. 


Trade Mark. 
Tramways Company. 


Urban Council. 
Urban District Council. 


. United States of America. 


Union Assessment Committee. 
Urban Sanitary Authority. 


Vice-Chancellor. 
Workmen’s Compensation Act 
Yukon Territery. 


MEANING OF TERMS 


USED IN CLASSIFYING ANNOTATING CASES. 


THE different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as ‘‘ Mentioned,”’ are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
** Referred to,’’ which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annctated case generally are grouped together 
after cascs which annotate specific points, similarly arranged, and are followed by cases 
classified as ‘‘ Mentioned ”’ arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows :— 

* APPLIED ” (Apld.).—This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

** APPROVED ” (Apprvd.).—This expression is uscd to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

“ CONSIDERED ”’ (Consd.).—This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

** DISTINGUISHED ” (Distd.).—This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (cither on the facts or in law) 
between it and the annotated case is pointed out. 

‘“‘ DOUBTED ” (Dbtd.).—This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

**‘ EXPLAINED ” (Expld.).—This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

** EXTENDED ”? (Extd.).—Compare *‘ APPLIED,” supra. 

** FOLLOWED ” (Folld.).—This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantialiy identical in the two cases. 

‘‘ Nor FortLowen ” (N.F.).—Compare ‘* FOLLOWED,” supra, to which it is the adverse. 

** OVERRULED ” (Overd.).—This expression is used where the annotating case is on sub: 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

** REFERRED ” (Refd.).—This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

*““ MENTIONED ”’ (Mentd.).—This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Part 1.—dActs of State. 


Srecr. 1.—IN GENERAL. 

1. Definition & nature.|— Where the East 
India co., as representing the Crown, has done 
acts of such a nature, & under such circumstances, 
as to lead to the conclusion that those acts were 
done in the exercise of supreme power, as acts 
of state, & to negative any intention to give 
thereby legal rights, whether contractual or other- 
wise, to an individual or individuals as against the 
co., the municipal cts. have no jurisdiction to 
question the validity of those acts, or to entertain 
any claim in respect thereof by an individual 
against the Secretary of State for India, as the 
successor of the Kast India co. 

The East India co., as representing the Crown, 
annexed the territory of a native state, & con- 
fiscated the state property, granting to the 
Maharajah, the ruler of the statc, who was then 
an infant, a pension for life. The co. also assumed 
the custody of his person during his minority, & 
took possession of his private property. An action 
having been brought after his death by the trustee 
in bkpcy. of his residuary pee against the 
Secre of State for India, as the successor of the 
East India co., for arrears of the pension, & for an 


PART I. SECT. 1. 
11. Definition & nature.}—-The term 
act of stato is applicable to any act 


of its sovere 
BROKEN H 


done by the state in the excoution 
Ly Parenti COn Lip: 

*9 TD. 
(1906), 3 C. L. R. 479.—AUS. 


account of the private property, alleging that the 
co. had undertaken the legal obligations of 
guardians of & trustces for the Maharajah in respect 
thereof :—Held: under the circumstances, the 
acts done by the co. were so clearly done by them 
as acts of state, in respect of which no action 
was maintainable, that the action should be 
summarily dismissed as frivolous & vexatious. 
An act of state is essentially an exercise of 
sovereign power, & hence cannot be challenged, 
controlled, or interfered with by municipal cts. 
Its sanction is not that of law, but that of sovereign 
power, &, whatever it be, municipal cts. must 
accept it as it is without question. But it may & 
often must be part of their duty to take cognisance 
of it. For instance, if an act is relied upon as 
being an act of state, & as thus affording an answer 
to claims made by a subject, the cts. must decide 
whether it was in truth an act of state, & what 
was its nature & extent. ... But in such an 
inquiry the ct. must confine itself to ascertaining 
what the act of state in fact was, & not what in 
its opinion it ought to have been. In like manner, 
municipal cts. may have to consider the results of 
acts of state, t.e. their effects on the righta of 


1 fi. ———.}—-Bim Birxram Deo ». 
SECRETARY OF STATE FOR INDIA 
(1912), I. L. R. 39 Cale. 615.—IND. 
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ndividuals, & even of the Govt. itself. Acts of 
_tate are not all of one kind; their nature & con- 
feequences may differ in an infinite variety of ways, 
(& these differences may profoundly affect the 
position of municipal cts. with regard to them. 
Por instance, an act of state may fix the relations 
between two states, each of which continues to 
possess an independent existence. The conse- 
quences of such an act of state are entirely beyond 
the cognisance of municipal cts., because they do 
not administer treaty obligations between inde- 
pendent states. ... But the object & effect 
of an act of state are not necessarily of this kind. 
Its intention & effect may be to modify & create 
rights as between the Govt. & individuals, who are, 
or who are about to become, subjects of the 
Govt. Insuch cases the rights accruing therefrom 
may have to be adjudicated upon by municipal 
ets... . The true view of an act of state appears 
to me to be that it is a catastrophic change, con- 
stituting a new departure. Municipal law has 
nothing to do with the act of change by which 
this new departure is effected. Its duty is simply 
to accept the new departure ; & its power & its 
duty to adjudicate upon, & enforce, rights of 
individuals, or of the Govt., in the future, appear 
to me to be precisely the same whether the origin 
of such rights be an act of state or not. But, 
although this be so, it must. not be supposed. that 
the principles of interpretation applicable to an 
act. of state are the same as those which apply to 
other acts. For instance, if an act of state be 
expressed in a document purporting to confer 
benefits on an individual, it by no means necessarily 
follows that there is any intention to create a 
contract, or that the document should be construed 
by the same canons of interpretation as would be 
adopted in the case of a contract between two 
individuals, <A govt.in the exercise of its sovereign 
power may well desire to reserve to itself dis- 
cretionary powers quite inconsistent with con- 
tractual relations. There is no presumption in 
the case of an act of state that this is not the case, 
&, if the language of the document, & the circum- 
stances of the case, point to such a conclusion, the 
ct. is bound to accept it, however vague & inde- 
finite it may make the effect of the act of state 
(FLETCHER-MOULTON, L.J.).—-SALAMAN ¥. SECRE- 
TARY OF STATE FOR INpia, [1906] 1 K. B. 613; 
739 L. J. K. HK. 418; 94 L. T. 858, C, A. 
Annotations :-—Refd. Woods v. Lyttelton (1909), 25 T.L. RR. 


665; Johnstone v. Pedlar. [1921] 2 A. C. 262. Mentd. Itc 
Page, Hill «. Fladgate, [1910] 1 Ch. 489. 


SEcT. 2.—WHAT ARE ACTS OF STATE. 
SUB-SECT. 1.—IN GENERAL. 
2. Political treaties.) — CARNATIC (NABOR) v. 
East Inpia Co., No. 31, post. 
_ Exclusion & expulsion of aliens.]—-See ALIENS, 
Vol. II., pp. 193, 194, Nos. 540, 541. 


SUB-SECT. 2.—DECLARATIONS BY THE CROWN. 


3S. Whether state of war veiaeaas alan Sovereign 
of this country has the right proclaim war 
with all ita consequences enforcing or mitigating 
them either generally or in particular instances 
a8 aay be thought best by the Govt. (WILLEs, J.). 
—Esposrro v. BowDEN (1857), 7 E. & B. 763; 8 
State Tr. N. 8. 807; 27 L. J. Q. B. 17; 20 L. T. 


ee ee 


O.S. 295; 3 Jur. N.S. 1200; 5 W. R. 732; 119 

E. R. 1430, Ex. Ch. 

Annotations -—Consd. British & Foreign Marino Insee. 0. 
penday. [1916] 1 A.C. 650. Refd. Barrick v. Buba (1857), 
2C. B. N, S. 563; Clapham S.S. Co. v. Handets-en- 
Transport Manatschappij Vulcaan of Rotterdam, (1917) 
2K. 8. 639: Dynamit Act. v. Rio Tinto Co., [1918] A. GC, 
292; Ertel Bieber v. Rio Tinto Co., Dynamit Act.v Same, 
Vereinigte Konigs & Laurahitte Act. v. Same, [1918] 
A. C. 260; Re Badiecho Co., Bayer Co., ote., (1921) 2 
Ch, 381. Mentd. Reid vr. Hoskina (1855), 4 Kb. & BR. 9793 
Santos v. Hlidge (1859), 6 C. B. N. S. 8413 Tamvaco v, 
Lucas (1861), 1 B. & 8. 185; Danube & Black Sea Ry. 
& Kustendjie Harbour Co te. Xenos, Xenos ¢, Danube 
& Black Sea Ry. & Kustendjie Harbour Co. (1862), 31 
lL. J.C. P. 2845 The Toutonia (1871), L. R. 3 A. & BK. 3943 
Janson v. Driefontcin Consolidated Minos, [1902) A. C. 
484; Jagor v. Toline & Runge (1915), 31 T. L. R. 8382: 
Porter *. Freudenberg, Kreglinger ¢«. Samuel & Rosen- 
feld, Re Merten’s Patents, (1915) 1 K. B. 857; Andrew 

lillar v. Taylor, [1916) 1 K. B. 402; Arnhold Karho 

». Blythe, Greon, Jourdain, Theodor Schneider ¢, Burget: 

& Nowsam, (1916) 1 K. B. 495: Daimler Co. ¢. Continental 

Tyre & Rubber Co, (Great Britain), [1916] 2 A. C. 307; 

Halecy v. Lowenfeld, (1016) 2 K. B. 7073 Horlock 9, 

Beal, (1916] 1 A. C. 486; Leiston Gas Co. v. Loiston- 

cum-Sizewell U. C., (1916) 1 K. B. 9123 Zine Corpn. v. 

Hirsch, (1916) 1 K. 7. ; Metropolitan Water Board 

vw. Dick, Kerr, (1917) 2 K. 3B. 13> Orconera Iron Ore Co. ¢, 

Fried Krupp’ Akt. (1917), 86 L. J. Ch. 613; Stevenson 

v7. Akt. Fur Cartonnagen Industrie, {1917] 1 K. B. 842; 

Tingley «. Miller, (1917) 2 Ch. 144; Blackburn Bobbin 

Co. » Allen (1918), 87 L. J. K. B. 1085; Naylor, Bonzon 

»®. Krainische Industrie Gesellschaft, [19018] 1K. B. 331; 

Sargant wv. Paterson (1923), 129 L. T. 471; Akt.-Reidar 

v. Arcos (1926), 42 1. LR. 7375 Jebarae, Ottoman Bank, 

[1927/2 K.K. 25d. 

4.—— & date of commencement.) — Gold, 
the property of a co. carrying on business in the 
Transvaal, was insured with British underwriters, 
by a policy containing a clause against capture, 
for transit) from: mines in the Transvaal to the 
United Kingdom, & during transit was seized b 
the Transvaal Govt. The policy was made, 
the loss occurred, before the actual commencement 
of hostilities between Her Majesty's Govt. & tho 
Transvaal. The co, sued on the policy, & tho 
underwriters defended on the ground that. pltfs. 
were alien enemies, & the loss was by arrest, 
restraint, or detainment by the Transvaal Govt., 
incidental to actual or expected hostilities against 
Hier Majesty, & made for a purpose connected 
therewith, namely, to supply that Govt. with funds 
with which to levy war on Her Majesty. It was 
agreed that no dilatory plea should be set up based 
upon the fact that plitf. co. was alien & could not 
sue while the war lasted, but the case should be 
dealt with as if the war were over :—Held: the 
intention of the Transvaal Govt. to wage war 
subsequently could not be treated as creating an 
actual state of war, & the commencement of the 
war, which took place a few days later, could not 
have the effect of making the seizure a hostile 
act.—-DRIEFONTEIN CONSOLIDATED GOLD MINES 
v. JANSON, WEST RAND CENTRAL GOLD MINES Co, 
v. DE Roucemont, [1900] 2 Q. B. 330; 60 L. J. 
Q. B. 771; 88m. T. 7; 48 W. RR. O19; 16 
lL. R. 438; 44 Sol. Jo. 5163; 5 Com. Cas, 296 ; 
aff. sub nom, JANSON v. DRIEFONTEIN CON- 
BOLIDATED MINES, Lirp., [1002] A. ©, 484, TT. I. 

A . Robinson Gold Mining Co. v. Alllance 

B. 919; Amorduct Manufacturing Co. 

v. Defries (1914), 84 L. J. K. B. 686; He Smith, Johnson 

w. Bright-Smith, (1914) 1 Ch. 937; Inglo v. Mannhelm 

Insce., {[1915) 1 K. B. 227 : Porter ov. Freudenberg, ute i 

rv. Samuel & Rosenfeld, Re Merten’s Patents, (1915] 

1 K. B. 857; Robinson ». Continental Insce. of Mannheim, 

1915) 1 K. B. 185; He Sutherland, Rechoff, David». 

ubna (1915), 31 T. L. R. 248; Arnhold Karborg v. Blythe, 

Green, Jourdain, Theodor, Schneidcr v. Burgett & Nowsam, 

{1916] 1 K. B. 495; Daltmler Co. v. Continental Tyro 

& Rubber Co. (Great Britain), [1916] 2 A. C. 307; Hor- 

wood ov. Millar’s Timber & Trading Co., {1916] 2 K. B. 


44; Zinc Corpn. v. Hirach, {1916] 1 K. B. 5413 Rio Tinto 
Co. v. Ertel Pileber, Same v. Vercimingto Konigs und 


nnotations :—Mentd 
Insoe., (1901) 2 K, 


PART 1. SECT. 2, SUB-SECT. 1. 
a. Official acts of Lord Licutenant.}—NarrER TAnvyY v. WESTMORELAND, (EARL) (1800), 27 State Tr. 1191.— IR. 


6 Pustic AuTHORITIES, BopIEs AND OFFICERS. 


Sect. 2.—What are acta of state: Sub-sect. 2.) 


Laurahutte Act., Same v. Dynamit Act. (1917), 116 L. T. 
810; Stevenson v. Akt. Fir nagen Industrie, 
{1017} 1K. B. 842; Tingicy v. Miller, [1917] 2 Ch. 144; 
1 Bieber ». Rio Tinto Co., Dynamit Act. v. Same, 
Vereinigte Ko6nigs & Laurahtitte Act. v. Same, {1918} 
A. C. 260; Montefiore v. Menday Motor Components 
Oo., [1918] 2 K, B. 241; Naylor, Benzon v. Krainische 
Industrie ‘Gesellschaft, [1918] 1 K. B. 331; Orcan 
Tron Ore Co, ov, Fried pp Akt. (1918), 87 L. J. Ch. 
313; Rodrigues v. Speyer, [1919] A. C. 59; 
India Wie | Co. v. Soc. Coloniale Anversoise, 
K.H. 753 ; Johnatono v. Pedlar, {1921} 2 A. C. 262. 
}—A declaration of war is an act of 
state valent to a statute prohibiting inter- 
course with ‘7¢,enemy country, & amounts to a 
* restraint of SALws’’ within the meaning of the 


peril of “ taking... > sea, arrests, restraints & 


VT TN 





... . poli¢y of marine insur: a 
force ia nat ape oeed to conuxtute such restraint 
provided that the statc has pow °T to enforce the 
prohibition, & the restraint may’ be exercised by 
he govt. of a country of whiq! the assured is a 
subject, provided that the restr#int is not imposed 
for a violation of the law of, that country.— 
Sanpay & Co. v. British & , PREIGN MARINE 
INSURANCE Co,, [191512 K.B. 7, 841.5. K. B. 
1625; 113 L. T. 407; 31 7, TEM. 374; 59 Sol. 
Jo. 456; 13 Asp. M. L. C. ; 20 Com. Cas. 
305, ©. A.3 affd. on otha, “ounds, sub nom. 
Britiso & Forrian Marixw- | NSURANCE Co., Lip. 
a SANDAY (SAMURL) +» (1916] 1 A. C. 650, 
Tamplin 8.8. Co. ». Angilo- 


. Ju. yo id 
Annotal som Maetitd. I. A. 
‘ Petroleum Products Co., re) 1 K. B. 485; 
iteant ». Watts, Watts, 11916] 2 K. B. 826; Associated 
Oil Carriers ». Union Insce. Soc. of Canton, [1917] 2 K. B. 
184; Furness, Witby v. Redoriakt. Banco, [1917] 2 K. B. 
873; Wilson Bobbin Co. v. Groon, [1917] 1 K. B. 860; 
Becker, Gray v. London Assce. Corpn., [1918] A. ©. 101; 
Erte! Bleber v. Rio Tinto Co., Dynamit Act. v. Same 
oe Kénigs & Laurahutte Act. v. Same, (1918} 
. ©. 260: Russian Bank for Foreign Trado v. Hxcoss 
2K. B. 123; Fooks v. Smith, [1924] 2 


——- .|~-See, also, HvipENCE, Vol. X XIT., p. 148, 
Nos. 1246-1261. 

6. Whether particular territory hostile.|—Ports 
& places of St. Domingo not in possession of the 
French, excepted out of the general character of 
the island as an enemy’s colony since the Orders 
in Council recognised them as open to British 
a ai MANILLA (1808), 1 Edw. 1; 165 E.R. 
1031. 

Annotations :—Apld. Blackburno v. Thompson (1812), 15 
Kast, 81. Consd, Cremid{ v. Powell, The Gerasimo (1857), 
11 Moo, P. C. C. 88 Reid. Peru Republic v. Dreyfus 
Mbt Age 38 Ch. D. 3483; Aksionairnoye Obscheatvo A. M. 

uther v. Sagor, [1921] 1 K. B. 456. 

"7. }—THE Penican (1809), 1 Edw. App. 
D. iv.; 165 EB. R. 1160. 

notations 


An s~—Apld. Blackburn v. Thompson (1812), 15 
ieee ak » Peru Republic v. Dreyfus (1888), 38 


8. —-—.]—The King having, by Orders in 
Council, declared certain ports in St. Domingo not 
hostile, which had formerly been, but were no 
longer in the possession nor under the dominion 
of France ; though such declarations were made for 
collateral & limited purposes, not covering in their 
terms the trading question, Mt hig a trading to 
such porta from parts of the King’s dominions, 
not named in such prior limited orders, was held 
to be legalised, the same as to neutral ports in 
general, by such authoritative recognition of those 

rte in St. Do not being hostile; & the 

erence as to the legality of such neutral trade 
is not rebutted by a subsequent order of council 
opening the trade generally, so as to cover in its 
terms the particular adventure, to all ports of St. 
Domingo not in the possession of France ; & such 





trade to neutral porte, requiring no licence from 
the Crown, is not restricted by the fact of a British 
ship carrying a licence for trading to them from 
Great Britain with a certain specified cargo ; but 
the British trader may, notwithstanding, carry 
other lawful goods & insure his whole adventure, 
& may recover from the underwriter a loss arising 
from capture by a British cruiser, though induced 
by the fact of such trading with goods not covered 
by the licence which was produced to the captor: 
for the licence itself not being necessary, the carry- 
ing of goods not included in it was no legal cause of 
seizure, however it might operate upon the 

uestion of costs in the prize ct.—BLACKBURNE v. 

OMPSON (1812), 15 East, 81; 104 E. R. 774; 
affq. (1811), 3 Camp. 61, N. P. 

Annotation :-—Mentd. Wright v. Welbife (1819), 1 Chit. 49. 

9. Whether particular territory independent.) 
—-(1) In a cause of damage instituted by the 
owners, master, & crew of the Batavier against the 
vessel Charkieh & her freight, an appearancoc under 
pron was entered on behalf of His Highness 

he Khedive of Egypt & his Minister of Marine. 
A petition on protest was filed on their behalf, 
stating that the Charkieh was the property of the 
Khedive as reigning sovereign of the state of 
Egypt, & a public vessel of the govt. & semi- 
sovereign state of HK t, & concluding with a 

rayer to the ct. to declare that the vessel was not 
iable to arrest. It appeared from the answer filed 
on behalf of pltfs.. & from evidence which was 
adduced at the hearing of the petition on protest, 
that the Charkieh, though carrying the flag of the 
Ottoman navy, had come with cargo to England 
& had been entered at the customs like an ordinary 
merchant ship, & that, at the time of the collision, 
which happened in the Thames, she was under 
charter to a British subject & was advertised to 
carry cargo to Alexandria :—Held: the Khedive 
was not entitled to the privilege of a sovereign 
prince, & pronounced against the protest; 
(2) Semble : a suit in rem to enforce a damage licn 
may be entertained without any violation of 
international law, though the owner of the res 
be the sovereign of a foreign state, & such a suit 
may possibly be entertained even against property 
connected with the jus coroné. 

(3) Semble: if a sovereign assumes the cha- 
racter of a trader, & sends a vessel belonging to him 
to this country to trade here, he must be considered 
to have waived any privilege which might otherwise 
attach to the vessel as the property of a sovereign. 
—-THE CHARKIEH (1873), L. R. 4 A. & E. 59; 42 
1. J. Adm. 17; 28 L. T. 513; 1 Asp. M. L. OC. 
O81. 

Annotations :—-As to (1) Refd, Tho Constitution (1879), 

4 P. D. 39; Mighell vr. Johore, (1894] 1 Q. B. 149; io- 


nairnoye Obschestvo A. M. Luther v. Sagor, (1921] 1K. B. 


456; Duff Development Co. v. Kelantan Government, 
[1924] A. L. 797. ramen 


3s to (2) Consd. The Pari 
eee 5 P. D. 197. é The Heinrich Bjorn (shen 
0 PP, D. $4. As to (3) . The Constitution (1879), 
4 P. D, 39; Mighell v. Johore, en 1 Q. B. 149; The 
Porto Alexandre (1919), 89 L. J. P. 97; Compania Mer- 
Sil SEES ie ces aeEE Reese Otek 
Venture Syndicate (1900), 82 L. 1.253). 
10. ——.J]—(1) The cts. of this country have 
no jurisdiction over an independent foreign 
sovereign, unless he submits to the jurisdiction. 
Such submission cannot take place until the 
jurisdiction is invoked. Therefore, the fact tha 
a foreign sovereign has been residing in this 
country, & has entered into a contract here, under 
an assumed name, as if a private individual, does 
not amount to a submission to the jurisdiction, or 
render him liable to be sued for breach of such 


contract. 
(2) A certificate from the Foreign or Colonial 


Parr I.—Acts or Strate. 


Office, as. the case may be, is conclusive as to the 
status of such a sovereign.— MIGHELL v. JOHORE 
(SULTAN), [1894] 1 Q. B. 149; 63 L. J. Q@ B. 593; 
10 L. T. 64; 58 J. P. 244; 10 T. L. B. 115; 9 


(1) Consd. Re Republic of Bolivia 
11914) 1 Ch. 139, . Duff 
elantan 


C. 797. Aksi 
oe. Sagor, {1921)} 3 K. B. : v, Mentd. Re 
Suarez, Suarez v. Suarez, [1918] 1 Ch. 176. 
11. }—On a motion to set aside a writ 
in rem claiming ssession of a vessel in the 
possession of the Esthonian Govt. the ct. invited 
the assistance of the Foreign Office as to the status 
of the Esthonian National Council. The A.-G. 
on behalf of the Foreign Office stated that His 
Majesty’s Govt. had, for the time being, & with all 
necessary reservations as to the future, recognised 
the Esthonian National Council as a de facto 
independent body & had received an informal 
diplomatic representative of the provisional govt. : 
—Held: such provisional recognition accorded, 
for the tyme being, to the Esthonian National 
Council the status of a foreign sovereign ; to permit 
the arrest of the vessel would be contrary to 
principles of international comity, as it would 
compel the Esthonian Govt., whose sovereignty 
was entitled to be respected, to submit to the 
jurisdiction of the British cts.; & the writ & all 
silage: been proceedings must be act aside.— 
THE GAGARA, [1919] P. 95; 88 1. J. P. 10L; 122 
L. T. 498; 35 T. L. R. 259; 63 Sol. Jo. 8O1; 14 
Asp. M. lL. C. 547, O. A. 
Annotations :-—D 
105. Consd. The 
Development Co. v. Ke 
ae Hentd. Musmann ev. Engelke (1927), 


12. ——-.] — Pltfs., Esthonian subjects, the 
owners of two sailing vessels, with the approval 
& support of the Esthonian Govt., issued writs 
an rem claiming possession of the vessels, which 
had been requisitioned or sequestered by the 
provisional govt. of Northern Russia, & by them 
hired to a eli Hae assocn. for the purposes of 
trading, subject to the control of the Niitcotar of 
Naval Transports. The provisional govt. entcred 
appearances under protest, & motions were set 
down to set aside the writs & all subsequent pro- 
ceedings on the grounds (inter alia) that the vessels 
were in the’ service of the provisional govt. & 
therefore immune from arrest ; & that the dispute 
was between foreigners as to the possession of 
foreign ships, & therefore that, even if the ct. had 
jurisdiction, it should decline to exercise it. 

The judge invited the assistence of the Foreign 
Office as the status of the provisional govt. 
of Northern Russia, & was informed by the Secre- 
tary of State for Foreign Affairs that, while the 
Alhed Powers were co-operating with the pro- 
visional govt. in the opposition which that govt. 
was making to the forces of the Russian Soviet 





Jupiter, (1924) P. 236. d. Duff 
lantan Government, [124] A. C. 
$61. J. K.B. 


Govt. the provisional govt. had not been 

formally either by His Majesty's 
Govt. or by the Allied Powers as the govt. of a 
g0v : (1) the 


aap Sey sec state "’ :—Held: 
ct. could not infer from the letter from the Foreign 
ore the provisional govt. of Northern 
uasia had been ‘informally’ recognised as a 
thee independent state; (3) although under 
contro] of an official of the provisional govt. 
the not in service 


veseela were the possession o 
of the govt. ; & (8) even under the older decisi 


7 


the ct. in its discretion would entertain a possession 

suit between foreigners if the representative of the 

foreign state to which the vessel belonged requested 
the intervention of the ct. On all these grounds 
the motions would be dismissed.—TH® ANNETTE, 

THe Dora, (1919) P. 105; 88 L. J. P. 107; 35 

T. L. R. 288. 

Annotations ds to (1) Refd. Aksionairnoye Obschestvo 
A. M. Luther v. Sagor, {1921} 1 K. B. 456; Duff Devolop- 
ment Co. v. Kelantan Government, [1924] A. C. 
As to (3) Consd. The Jupiter (No. 2), [1925] P. 69. R 
The Jupiter, (1924) p. 236. Generally, Mentd. The 
Sylvan Arrow, [1923] P. 14. 

13. ———.]—The cts. of this country will not 
inquire into the validity of the acts of a forcign 
gov. which has been recognised by the Govt. of 

his country. In this respect it is all one whether 
the foreign govt. has been recognised as a govt. 


| de jure or de facto. 


The Russian Socialist Federal Soviet Republic 
passed a decree in Junc. 1918, declaring all 
mechanical sawmills of a certain capital value & 

woodworking establishments longi to 
pavers or limited cos. to be the property of the 
tepublic. In 1919 agents of the Republic seized 
pltis.’ mill or factory in Russia & the stock of 
manufactured wood therein. In Aug. 1920, 
agents of the Republic purported to sell a quantity 
of the stock so seized to defts., who imported it 
into England. In Ictters dated in Apr. 1921, 
the Secretary of State for Foreign Affairs stated 
that His Majesty’s Govt. recognised the Soviet 
Govt. as the de facto govt. of Russia; that a govt. 
known as the provisional govt. came into power 
in Mar. 1917, & was recognised by Lis Majesty’s 
Govt., & remained in session until Dee. 13. 1917, 
& was then dispersed by the Soviet authorities. 


| In an action by pltfs. for a decluration that they 


istd. The Annette, The Dora, (1919) P. were entitled to the wood above-mentioned :— 
Ref | Held: the Govt. of this country had recognised 


the Soviet Govt. as the de facto govt. of Russia 
existing at a date before the decree of June, 
1918; therefure the validity of that decree 
& the sale of the wood to defts. could not 
be impugned, & defts. were therefore entitled 
to judgment. -—AKSIONAIRNOYE Opscitestvo A. M. 
LUTUbR v. Sagor (JAMES) & Co., [1921] 3 K. B. 
532; 90 L. J. K. B. 1202; 125 L. T. 705, 37 
T. L. R. 777; 65 Sol. Jo. GO4, C. Aw; revsg., 
(1921] 1 K. B. 456. 
Annotations :-~Apld. White, Child & Boney v. Kaglo Star 
& British Dominions Insce., White. Child & Boney v. 


Simons (1922), 127 L. T 571 . Duff pemouene 


Co. v. Kelantan Government, (1924] A. (i 797. pl ‘ 
Russian Commercial & Industrial Bank “o eS 
» The 


D’Kscoinpte do Mulhouse, (1925) A.C. 112. Co 
Jupiter (No. 3) (1927), 137 L. T. 333. Refd. Fenton 
Textile Assocn. v. Krassiu (19214), 38.1. E.R. 2595 ‘The 
Jupiter (1924), 93 L. J. PP. 156. Mentd. Musmann v. 
Engelko (1927), 43 T. I. It. O85. 

14. ——--.]—It is the settled practice of tho 
ct. to take judicial notice of the status of any 
foreign govt. & for that purpose in any case of 
uncertainty to seek information from a Secretary 
of State; & the information so received is con- 
@usive.—Durr DEVELOPMENT Co., Isr.  v. 
KELANTAN GOVERNMENT, [1924] A. O. 797; 93 
L. J. Ch. 343 ; 131 L.. TT. 676 ; 40 T. J. R. 566 i 
68 Sol. Jo.559 , H. L. 

Annotation = —Bete, Muamazn v. Engolko (1927), 06 L. J. 


15. Whether particular territory British or 
foreign.}—It appeared that applts. had brought & 
laid a telegraph cable to a buoy more than 30 miles 
within Conception Bay, which lies on the cast of 
Newfoundland, between two promontories distant 
rather more than 20 miles, the average width of 
the bay being 15 miles, the distance of the head of 
the bay from the two promontories being 
respectively 40 & 50 miles. The buoy & cable 


4 


Sect. 2.—What are acts of state: Sub-sects.2 & 3. 
Sect. 3: Sub-sect. 1, A. (a), (b) & (c).] 


were more than 8 miles from the shore of the 
bay :—-Held: by 59 Geo. 8, c. 38, the Imperial 
legislature asserted exclusive dominion, never 
since questioned over the bay, & by 35 & 36 Vict. 
c. 45, conferred upon the legislature of New- 
foundland, the right to legislate with regard to it. 

Qu.: as to the territorial dominion over a bay 
of configuration & dimensions such as that of 
Conception Bay, either under the English common 
Law or under the general Jaw of nations. 

The British legislature, which in a British tribunal, 
is conclusive, has by Acts of Parliament declared 
it to be part of the British territory & part of the 
country made subject to the legislature of New- 
foundland (Lorp BLACKBURN).-~DirEcT UNITED 
STATES CARLE Co., Lp. ». ANGIO-AMERICAN TELE- 
GRAPH Co., Lrp. (1877), 2 Appe Cas. 394; 46 
LJ.P.C.71; 3601. 1. 265, P. C. 
Annotations :-—-Consd. The Faernes, [1927] P. 311. Refd. 


London & India Docks Co. ». Thames Steam Tug Lighterage 
re {1909] A.C.15. Mentd, The Lockken (1918), 341. L. R. 


16. Whether de facto government established.| 
— Where the revolutionary or de faclo govt. of a 
country has been recognised by the govt. of a 
foreign state, a subject of such foreign state may 
safely contract with that de faclo govt. ; & if, by 
subsequent revolution, the previously existing 

ovt. of the country is Raia, the restored govt. 
is bound by international Jaw to treat any such 
contract as valid, & in a litigation with the 
foreigner, party to the contract, must adopt the 
contract, merely taking such rights as the de facto 
govt. might have had under it. Semble: even 
in the case of a contract: by a foreigner with a rebel 
state which has not becn internationally recognised, 
propery acquired under it cannot be recovered 
rom him in violation of the contract.—PERU 
ReePuBLICO +. DREYFUS Brotiers & Co. (1888), 
38 Ch. D. 348; 57 1. J. Ch. 5386; 58 J. T. 433; 
36 W. R. 492; 4 T. L. BR. 833, 

Annotations :-—Apld.  Aksionairnoye Olbschestvo 


A. M. 
Luther v. Sagor, [1921] 1 K. B. 456. Mentd. West Rand 
Central Gold Mining Co. «. 1, (1905) 2K B. 391. 


Status of foreign states.|——Sec EvipENce, Vol. 
XXII., pp. 148-150, Nos. 1262-1273. 


SUB-SECT. 3.—SEIZURE OR ANNEXATION OF 
Goops OR TERRITORY. 

17. Annexation of independent sovereign state 
~~Annexation by delegated power.!—'T tions 
of independent sovereign states between each 
other, are governed by other laws than those which 
municipal cts. admi r. Such cts. have neither 
the means of decreeing what is right, nor the power 
of enforcing any decision which they may make. 

The Rajah of Tanjore, a native independent 
sovereign, but in virtue of treaties under the 

rotection of the East India co., died without 
eaving issue male, when the Kast India co., i 
the exercise of their sovercign power, & in trus 
for the British Govt. seized the Raj of Tanjore, & 
the whole of the property of deceased Rajah, 
as an escheat, on the ground that the dignity of 
the Raj was extinct for want of a male heir, & 
that the property of the late Rajah lapsed to the 
British Govt. :—Held: as the seizure was made 
by the British Govt., acting as a sovereign power, 
through its delegate, the East India co., it was an 
act of state to inquire into the propriety of which 
& municipal ct. had no jurisdiction. 
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NJEE KHOORSHIDJEE 
3 Moo. Ind. App. 37.—IND. 


8 Pusiic AuTHorities, Bopies AND OFFICERS. 


An act done by an agent of the Govt., though 
in excess ot his authorit , being ratified & adopted 
by the Govt., held to equivalent to previous 
authority. 

What is the real character of the act done in this 


case? Was it a seizure by arbitrary power on 
behalf of the Crown of Great Britain, of the 


dominions & property of a neighbouring state, on 
act not affecting to justify itsclf on grounds o 
municipal law ? Or was it, in whole or in part, 
a, possession taken by the Crown under colour of 
legal title of the property of the late Rajah ss 
Tanjore, in trust for those who, by law, might 
entitled to it on the death of the last possessor 
If it were the latter the defence set up, of course, 
has no foundation (LORD KINGSDOWN).—SECRE~ 
TARY OF STATE IN COUNCIL OF INDIA tv, KAMACHEB 
Bove SAHABA (1859), 13 Moo. P. C. C. 223 % 
Moo. Ind. App. 476; 19 E. R. 388 ; sub nom. 
East InprA Co. v. KAMACHEE BoyE SAHIBA, 7 
W. R. 722, P. C. (1860) 99 
i— . Coorg v. East India Co. » 29 
a aU 4 Md Moreatce v. Socretary of State for 

India in Council (1872), L. R. . Supp. Vol., 

. 10. Folld. Sirdar Bhagwan Singh »v. Secretary of 

Kiato for India (1874), L. R. 2 Ind. App. 38; Doss v. 

Secretary of State for India in Council (1875), 4. hk. 19 

Kq. 5093; Cook v. Sp . (1899) A. C. 572 | Salaman %. 

Secretary of State for India, [1906] 1 K. B. 613. Refd. 

Damodhar Gordhan v. Deoram Kanji (1876), 1 App. 

Cas. 332; Grant v. Secretary of State for India (1877), 

2C.P. D. 445; Musgrave », Pulido (1879), 5 App. Cas. 
- West Rand Central Gold Mining Co. tv. K., (1905 
2 K. B. 391: Hemechand Devchand v. Azam Sakarlal 
Chhotamlal, [1906) A. C. 212; Johnstone v. Pedlar, 

(1921] 2 A. C, 262. 

18. .|—Pltfs., who represented cer- 
tain creditors of the King of Oudh in respect of 
a debt contracted in 1704, sucd the Secretary of 
State for India, claiming to be entitled to a charge 
upon the revenue of the territory of Oudh :— 
Held: (1) as the debt was one which there were no 
means of enforcing against the King of Oudh 
before the annexation in 1856, neither could it 
have been enforced after the annexation against 
the East India Co.; (2) the annexation of Oudh 
having been a sovereign act of state by the East 
India Co. as trustees for the British Govt. that act 
could not be reviewed by any municipal ct., & 
the bill was therefore not sustainable.—Doss v. 
SECRETARY OF STATE FOR INDIA IN COUNCIL 
(1875), L. R. 19 Eq. 509; 32 LL. T. 294; 23 W. R. 
7173. 








Annotations :—-Distd. Companhia de Mocambique v. British 
South Africa Co., De Sousa v. Same, [1892] 2 Q. B. 358. 
; - Reiner v, Salisbury (1876), 2 Ch. D. 378; Cook wv. 
Sprigg, [1899] A. ©. 672; West Rand Centra) Gold Mining 
Co. v. R., [1905) 2 K. B. 391. 
19. ———- ——.]—SALAMAN v. SECRETARY OF 
STATE FoR Inpj4, No. 1, ane. 
20. -|—The status of the King of Delhi 
was that of a king & not a mere jaidadar. The 
seizure & confiscation in 1857 of the revenues & 
territories granted to him in 1804 were acts of 
state, not done under colour of any legal right of 
which a municipal ct. could take cognisance.— 
SALIG Ram (RaJAH) v. SECRETARY OF STATE FOR 
Nee pe CounciL (1872), L. R. Ind. App. Supp. 
annaaun s~Refd. Musgrave v. Pulido (1879), 5 App. Cas. 





21. ———.]—-Cook v. Spriaa, No. 67, post. 

22. Resumption of land previously held by 
subject—Not act of state.)—Begum 8S. being a 
jaghtredar holding lands upon a jaidad tenure & 


exercising within her jaghire a sort of sovereignty 
delega from Scindia, agreed to hold the same 
MoDEE c. Acts done by East India Com- 
(1838), y.}-~—East Inpia Co. v. Syep ALLY 

1827), 7 Moo. Ind. App. $55.— IND. 
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‘ as long as she may live ”’ as a jaidadar under the 
co., to which Scindia’s sovereignty was ceded on 
Dec. 80. 1808. During her lifetime the o tion 
of British law & the jurisdiction of British cts. 
were excluded from her territories ; after her death 
regulation law was introduced therein by order of 
the Governor-General authorised by Act XVII of 
1836. On her death, but before the introduction 
of the regulation law, the Govt., acting in the 
politica] department, resumed the lands so held 
as aforesaid, & seised the arms & stores appertain- 
ing to the tenure. Ina suit by the representatives 
of D. cleiming under the Begum’s deed or will to 
recover possession of the lands, & to hold them free 
from assessment to govt. revenue :—Held: the 
resumption was not an act of state. It was not 
the seizure by arbitrary power of territories which 
up to that time had belonged to another sovereign 
state ; it was the resumption, under colour of a 
legal title, of lands previously held from the Govt. 
by a subject under a particular tenure, upon the 
alleged determination of that tenure. The validity 
of that title to resume is primd facie cognisable 
by the, municipal cts. of India.— FORESTER v. 
SECRETARY OF STATE FOR INDIA IN COUNCIL 
(1872), LR. Ind. App. Supp. 10, P. C. 


Annotations #—Refd. Musgrave v. Pulido (1879), 5 App. Cas. 
i a ee v. Secrotary of State for India, (1906) 1 


28. Seizure of pate gah of native of conquered 
country.}—The members of the provisional govt. 
of a recently conquered country seized the property 
of a native of the conquered country, who had been 
refused the benefit of the arts. of capitulation of 
a fortress of which he was governor, but who had 
been permitted to reside under military sur- 
veillance in his own house in the city in which the 
seizure was made, & which was at a distance from 
the scene of actual hostilities :-—Held : the seizure 
must be regarded in the light of a hostile scizure, 
& a municipal ct. had no jurisdiction on the sub- 
ject.—ELPHINSTONE v. BEDREECHUND (1831), 1 
Knapp, 316; 12 E. R. 340; sub nom. BEDREE- 
Cay v. ELPHINSTONE, 2 State Tr. N. S. 379, 


Annotations :—Apld. Marais ». General Officer Command- 
ing the Lines of Communication, Fr p. Marais, (1902) 
A. C. 109. . Secretary of State for India v. K. B. 
Sahaba (1859), 13 Moo. P. C. C. 22. 

24. -}] — Coora (RAJAH) v. East INDIA 
Co., No. 34, poat. 

25. -]—-Where an estate is seized by the 
Crown by its right of conquest, & not by virtue of 
any legal title, such seizure must be regarded as 
an act of state & is not liable to be questioned 
in @ municipal ct.—Smpar BHAGWAN SINGH v. 
SECRETARY OF STATE FOR INDIA (1874), L. R. 2 
Ind. App. 38. 
ane :—Conad. Johnstone v. Pedlar, {1921] 2 A. C. 








Sect. 3.—EFFECTS OF ACTS OF STATE. 
SuB-sEctT. 1.—Acts oF IMPERIAL GOVERNMENT. 
A. As Affecting Jurisdiction of Municipal Courts. 

(a) In General. 
See Sect. 2, sub-sect. 3, ante. 
., 26. Court will preserve private rights of 
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was 

tta, taken into the mofussil, & 

there detained alran Compy. v. Mraza MakHOomMED ALI 

I encral ia Connell in SHERAGER (1873), 10 B. L. R. 345; 
bed by Reg. 3 of 23.— ° 


veer ida (RaJAH) v. East INpra Co., No. 

27. Court may inquire into matters involving 
construction of treaties.|—Qu.: whether the Crown 
has the power of compelling its subjects to obey 
the provisions ot a treaty made either for the pur- 
pose of Mou oe he end to war or to preserve peace, 
or, whether interference with private rights can be 
authorised otherwise than by the legislature. 

Where the Govt. justified certain acts, in deroga- 
tion of the private rights of pltf. in regard to his 
lobster fishery, as acts & matters of state arising 
out of political relations between Her Majesty 
& the French Govt., contending that they involved 
the construction of treatics & of a temporary 
modus vivendi for lobster fishing in Newfoundland 
& other acts of state, & that they were matters 
which could not be inquired into by the ct. :--- 
Held: this dé@fence disclosed no answer to the 
action. 

The suggestion that they (deft.'’s acts] can be 
justified as acts of state, or that the ct. was not 
competent to inquire into a matter involving the 
construction of treaties & other acts of state, is 
wholly untenable (LORD HERSCHELL).—WALKER 
v. BarrD, [1892] A. C. 401; 611.3. P. C. 92; 07 


L. T. 613, P. ©. 
Annotations :—Consd. Johnstone v. Pedlar, [1921] 2 A. C. 
262. Refd. Fracis, Times v. Carr (1900), 82 L. T. 698. 


Effect of treaties.|—Scee CoNSTITUTIONAL Law, 
Vol. XI1., pp. 542, 543, Nos. 408-474. 


(b) Inquiry into Existence. 

28. Courts may decide —-Seizure of property 
under colour of legal title.|—-SecRETARY OF STATE 
IN COUNCIL oF INDIA v. KAMACHEE BoYE SAHARA, 
No. 17, ante. 

29. ——.]—Fonrester v. SECRETARY OF 
STATE FOR INDIA IN CouNCcIL, No. 22, ante. 
~—---.]--SALAMAN w. SECRETARY OF 


STATE FOR INDIA, No. 1, ate. 








(c) Inquiry into Validily. 

31. Claimant alien resident abroad — Courts 
have no jurisdiction.|-—Political treaties between 
a foreign state & subjects of the Crown of Great 
Britain, acting as an independent state under 
powers granted by character & Act of Parliament, 
are not a subject of municipal jurisdiction ; there- 
fore a bill founded on such treaties by the Nabob 
of Arcot against the Kast India Co. was dismissed. 
—CARNATIC (NABOR) v. East India Co. (1793), 
2 Ves. 56; 4 Bro. C. C. 180; 30 E.R. 621. 


Annotations :—Apld. Secretary of State for India v. K. B. 
Sahaba (1859), 13 Moo. P. C. ©. 22. Refd. Bedreechund 
vw. Elphinstono (1830), 2 State Tr. N. 8. 379; Companhia 
de Mocambique ©, British South Africa Co., De Sousa 
ve Same, [1802] 2 G. B. 358; Wost Hand Central Gold 

1905) 2 K. B. 391 5 Salaman v. Secretary 





Min 0 Key [ 
of State for India, [1906] 1 K. B. 613. 
32. --— -] — ELPHINSTONE v. BEDRER- 


‘HUND, No. 23, ante. 
33. ———-  ———.] —- SECRETARY OF STATE IN 


YOUNCIL OF INDIA v. KAMACHEE BOYE SAHARA, 
No. 17%, ante. 
34 





.—— .] — Cte. of law cannot take 
cognisance of acts of power exercised by govts. 


“n matters of state arising out of war. But they 


1812 :-—Jield: such arrest & detainer 
were not acta of state, but matters 


cognisable by 4 municipal ct.— He 
AMEER KHAN (1870), 6 B. L. R. 393. 


y dectde— Arrest of ~——ENnvY. 
ct.}-A Mohameda: one Seisure of tHmber 
eal pe arrested in Gocco Tn contravention a nowt 


mandate.}-—BOMBAY-BURMAH TRADING 


19 W. R.1 
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Sect. 3.—Effects of acts of state: Sub-sect. 1, A.*(e) 
& (d), B. & C.; sub-sect. 2.) 


will preserve the private rights of sovereign princes, 
if by so doing the sovereign acts of the state are 
not interfered with. If a foreign power takes 
prisoner an enemy, & gets possession of documents 
establishing his right to a debt due from another 
to him in his pres capacity, prisoner is entitled 
to relief ; & the circumstance of the foreign power 
being also debtor will not alter the right. A 
tributary prince, in his public character, held a part 
of the funded debt of hi paramount sovereignty. 
He did acta which brought on a war, in which he 
was deposed by the paramount sovereignty, & 
taken prisoner, & his property was confiscated ; 
& the notes which represented such part of the 
funded debt subsequently came into the hands 
of the paramount power, & were treated as for- 
feited. Upon a bill by the deposed prince :— 
Held : this ct. could not interfere with the sovereign 
& political acts exercised by the paramount 
sovercignty.—Cooru (RAJAH) v. East INDIA Co. 
(1860), 29 Beav. 800; 54 KK. R. 642; sub nom. VEER 
RAJUNDUR WADEER v. Kast Inpia Co., 30 L. J. 


Oh. 226; 3 L. T. 646; sub nom. WADEER v. 
et India Co., 7 Jur. N. S. 350; 9 W. R. 


Annotations :-~Consd. Johnstone v. Pedlar, [1921] 2 A. C. 
262. Refd. Musgrove v. Pulido (1879), 49 L. J. P. C. 20. 
85. -— -——-.] —Sautiag Ram (RAJAH) v. 

SECRETARY OF STATE FOR INDIA IN CouNcIL, No. 

20, ante. 


36. ——- —--.]-—-SmpARK BHAGWAN SINGH v. 
SECRETARY OF STATE FOR INDIA, No. 25, ante. 
7. ——~- ~——~.|—Doss v. SECRETARY OF STATE 


FOR INDIA IN CotnciL, No. 18, ante. 
~~~ -.]~-SALAMAN v. SECRETARY OF 
STATE FOR INDIA, No. 1, ante. 

39. Claimant alien resident within jurisdiction 
-——Courts have jurisdiction.|—-It is not a good 
defence to an action of tort brought by a friendly 
alien resident in the United Kingdom against an 
officer of the Crown in respect of the wrongful 
seizure & detention of the alien’s phe sek that the 
seizure & detention have been adopted & ratified 
by the Crown as an act of state. ~ 

Pitf., who was born in Ireland, having become a 
naturalised American citizen, returned to Ireland 
in 1916 & took part in the rebellion of Haster, 
1916, & was interned. On his release he took part 
in illegal drilling, &, on being arrested in Ireland, 
@ sum of money was found upon him, which was 
taken & detained by the police authorities, the 
seizure & detention being subsequently ratified 
by the Chief Secretary for Ireland. In an action 
by pltf. against the Chief Comr. of the police for 
the recovery of the money, deft. pleaded that 

tf. was an alien & that the money was detained 
i discretion of the Crown as an act of state :— 
Held: the ploa was bad & pitf. was entitled to 


ewe see = 
e 


judgment. 
Semhle: the fact that a subject of a friendly 
state residing within the realm under an implied 


licence from the Crown violates the local allegiance 
which he owes to the Crown does not disentitle 
him to the rights of an alien until the Crown with- 
draws its protection. 

I cannot put the matter better or more tersely 
than as I found it put in one of the reasons given 
by the succesefu] pitfs. in their case as resps. in 

alker v. Baird, No. 27, ante: ‘‘ Because 
between Her rag hl & one of her subjects thore 
can be no such g as an act of state.”” This 
ON eae was formally accepted in the case of 

ker v. Baird (LORD PHILLIMORE).—J OHNSTONE 
¢. PepiaR, (1921]2 A. 0. 262; 901. J. P. C. 181; 


Pusiic AUTHORITIES, BopIEs AND OFFICERS. 


125 L. T. 809; 37 T. L. R. 870; 65 Sol. Jo. 679 ; 


27 Cox, C. C. 68, H. L. 
Annotation :—Reid, Commercial & Estates Co. of Egypt ¥. 
Board of Trade, (1925] 1 K. B. 271. 
40. Claimant British subject-— Courts have 
jurisdiction.|—WaLKER v. BaIrD, No. 27, ante. 
41. ——- ——.]—JoHNSTONE v. PEDLAR, No. 
39, ante. 

2.-—— -—-— hie [contention] was that the 
action of the timber controller was an act of state, 
the loss caused by which gave no right to the 
claimants & could be determined by no tribunal. 
I have already negatived this view, but I confess 
myself at present unable to appreciate how such 
a defence arises in respect of an act done within 
the realm. The point seems to be disposed of b 
the decision in Johnstone v. Pedlar, No. 39, ante 
(ATKIN, L.J.)—CommeERcIAL & EstaTES CO. OF 
Ea@yrpt v. BOARD OF TRADE, [1925] 1 K. B. 271 ; 
041L.J.K.B.50; 132 L. T. 516, 0. A. 


Annotation :-—RBefd, Netherlands American Steam Naviga- 
tion Co. v. Procurator General, [1926] 1 K. B. 84. 


(d) Acts in Time of War. 

48. Municipal courts have no jurisdjetion— 
Acts done for defence of realm.]|—(1) Where the 
acts of comrs. appointed by a local ving Act 
occasion a damage to an individual, without any 
excess of jurisdiction on their part, the comrs. or 
paviors acting under them are not liable to an 
action. ; 

(2) There are many cases in which individuals 
sustain an injury for which the law gives no action ; 
for instance, pulling down houses or raising 
bulwarks for the preservation & defence of the 
kingdom against the King’s enemies (BULLER, J.). 
—British Cast PLATE MANUFACTURERS (GOvV- 
ERNOR & Co.) v. MEREDITH (1792), 4 Term Rep. 
704; 100 BK. R. 1306. 

Annotations :-—As to (1) Consd. Sutton v. Clarke (1815), 6 
Taunt. 29. Apld. Boulton v. Crowther (1824), 2 B. & C. 
703; Hall v. Sinith ea 2 Bing. 156. 
v. Findlater (1839), 6 Cl. & Fin. 884. . Dawson v. 
Paver (1847), 5 Hare, 415. Consd. Pilgrim v. Southampton 
& Dorchester Ry. (1849), 7 C. B. 205. . Scott vw. 
Manchester Corpn. (1857), 22 J. P. 70. pid. East 
Fremantle Corpn. v. Annols, [1902] A. C. 213. Consd. 
Howard-Flanders v. Maldon Corpn. (1926), 135 L. T. 6. 
Refd. Doswell v. Impey (1823), 1 B. & C. 163; H 
v. Forster (1829), 5 Man. & Ity. K. B. 277; 
v. Fellowes (1861), 10 C. B. N. 8. 765; Mersey Docks 
Trustoos v. Gibbs (1866), L. R. 1 H. L. 93. 

-|—See CONSTITUTIONAL Law, Vol. 

AI., pp. 546, 547, Nos. 495-500. 

44, -}] — ELPHINSTONE v. BEDREECHUND, 
No. 28, ante. 

45. -|—Where actual war is ing, acts 
done by the military authorities are not justiciable 
by the ordinary tribunals.—Maralis v. GENERAL 
OFFICER COMMANDING THE LINES OF COMMUNICA- 
TION & A.-G. OF CAPB COLONY, Ex p. MARaIs, 
([1902] A.C. 109; 71 L. J. P.C. 42; 85 L. T. 784; 
50 W. R. 273; 18 T. L. R. 185, P. C. 


Annotations :-—Expld, Rk. v. Egan, R. v. Higgins (1921), 65 
Sol. Jo. 782. Conad. R. v. General of the Forces af the - 
visional Government, Commanding Officer, Portobella 
Barracks & Adjutant (1922), 67 Sol. Jo. 126. ° 
Ngomini Mzinelwa & Wanda v. Governor & A.-G. for 
Natal (1906) °° T, L. R. 413; Re Clifford & O'Sullivan, 
{1921] 2 A. C, 570, 


B. Receipt of Funds for Benefit of Subjects 

46. Sovereign power not compellable to 
account.]—-Bank stock was purchased by the govt. 
of Maryland before the American war, & vested in 
trustees for the discharge of certain bills. After 
the peace upon a bill under an assignment: by the 
new state o of the stock, as a compensation 
to mtgees. of lands that were confiscated, the fund, 
subject to that ent, was claimed by the 
new state; &, there no claim under the bills, 
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the whole was claimed hy the surviving trustee 
beneficially : also by the proprietary under the 
old govt., & a specific lien was insisted on in respect 
of lasses by confiscation occasioned by the refusal 
of the trustees to transfer :—Held: there was no 
lien; the new state could take only such rights 
of the old as were within their jurisdiction; the 
claims of pitfs., the state, & in respect of the con- 
fiscations, were the subject of treaty, not of 
municipal jurisdiction; & the fund, no object of 
the trust existing, must be at the disposal of the 
Crown: the ct. cannot decree against a title in 
the Crown apparent on the record, though not 
insisted on at the hearing.— BARCLAY v. RUSSELL 
(1797), 3 Ves. 424; 30 E. R. 1087. L. C. 


Annotations :—Distd. Dolder v. Bank of England (1805), 
10 Ves. 352. Consd. Dolder v. Huntingfield (1805), 11 
Ves. 283. Relig. Peru Republic v. Dre (1888), 38 
Ch. D. 348. entd. Hullett ». Spain (King) (1828), 2 
BU. N. 8. 31; Brunswick (Duke) v. Hanover (King) 
(1844), 18 L. J. Ch 





107 ; 
Austria (Emperor) v. Day & Kossuth 


Barrow v. Wadkin (1857), 24 
v. I (1861), 
4. T. 494; Re Higezinson & Dean, Er p. A.-G., [1299] 
1 9: B. 325; Re Bond, Panes v. A.-G. (1900), 82 L. T. 
te ; Esquimalt & Nanaimo Ry. v. Wilson, [1920] A. C. 
47. 


.]-—By a treaty between the Queen of 
England & the Emperor of China, the Emperor 
agreed © pay to the British Govt. 3,000,000 dollars 
on accoUht of debts due to British subjects from 
certain Chinese merchants, who had become 
insolvent being largely indebted to British subjects. 
The money having been received by the British 
Govt. :—Held: a petition of right would not lie 
by one of the British subjects to obtain payment 
of a sum of money alleged to be due to him from 
one of the Chinese merchants, on the grounds: 
(a) there was nothing in the terms of the treaty 
to make the Crown agent or trustee in respect of 
any specific sum for the suppliant or any other 
person; (6) in all that relates to the making & 
performing of a treaty with another sovereign, the 
Crown cannot be either a trustee or agent for any 
subject.—RusroMJrK v. R. (1876), 2 Q. B. D. 69; 
ah - J. Q. B. 238: 36 1. T. 190; 25 W. RR. 333, 
Annotations :—Consd. Burnand v. Rodocanachi (1881), 44 
I. T. 538. Reld. R. ». Income Tax Comrs. for Special 
Purposes, Ex p. Cape Copper Mining Co. (1888), 59 L. T. 
455; West Rand Central Gold Mining Co. , R., [1905] 2 
K. B. 391. Mentd. Cayzor, Irvine v. Board of Trade, 
(1927) 1 K. B. 269; Wigg v. A.-G. of the Irish Free State 
(1927). 96 L. J. P. C. 88. 
48. ——-.] -- The Crown, by royal warrant, 
ted to ‘“‘the Secretary of State for India in 
Council for the time being ”’ certain booty taken 
in war “in trust for the use of ’’ certain persons, 
who had been adjudged entitled to it upon a 
reference to the Ct. of Admlty., to be distributed 
among them with a further provision that in case 
any doubts should arise in the course of distribution 
the decision of the Secretary of State should be 
final, unless the Crown should otherwise order :— 
Held: (1) the Secretary of State for India in 
Council could only sue or be sued as a corpn. under 
Government of India Act, 1858 (c. 106), s. 65, in 
proceedings which might have been taken by or 
against the late East India Co.; (2) the royal 
warrant constituted the Secretary of State for 
India in Council an agent of the Crown for the 
Pp of the distribution of the fund under the 
contro] of the Crown, but did not constitute 
& trustee for the persons interested subject to 
the control of a ct. of equity.— KINLOCH v. SEORE- 
TARY OF STATE FoR InD1A (1882), 7 App. Cas. 619 ; 
es Ch. 885; 47 L. T. 133; 80 W. R. 845, 


Annotations :— As to (2) Coneg. R. v. Secretary of State for 


Wee fanes 2 A 





il 


India in Council, [18832] Ww. N. 184, Ww e 
a CF ne Tobe tern ste ‘re Hone w Werey (1888) 
-N, : nea v. Te ra 902 
A. C. 6; Hollinshoad v. Hasleton, {1916} t A. GC. 438. 


C. Ratification of Acts of Subject. 

49. Unauthorised acts made acts of state.) — 
However irregularly he [the commander] may 
have acted towards his own govt., the subsequent 
conduct of govt. in adopting that enterprise, by 
directing a further extension of that conquest 
will have the effect of legitimating the acts done 
by him, so far at least as the subjects of other 
countries are concerned (StR WILLIAM Scorr).— 
THE ROLLA (1807), 6 Ch. Rob. 365 ; 165 E. R. 063. 


ions :—Distd. Cameron ¢. Kyto (1835), 3 Knapp, 

; Apid. The Franciska (1855), 32 Kee & Ad. 113. 
Refd. Hill v. Bigge (1841), 3 Moo. P. C. C. 465; Phill 

v. Eyre (1870), L. R. 6 Q. B. 1. Mentd. Tottie v. Heath- 

cate, The Johanna Maria (1855), 10 Moo. P. C. C. 70. 


50. -] — Action of trespass against the 
commander of a British ship of war for scizing 
slaves & goods belonging to pltf., a foreigner, at 
Gallinas, on the west coast of Africa. Evidence 
was given that deft. proceeded to Gallinas at the 
request of the Governor of Sierra Leone, to effect 
the release of a British subject ; that in pursuance 
of a treaty with the native ruler, ho there seized 
pitf.’s slaves & liberated them, having destroyed 
the barracoons in which the slaves were confined 
in order to be ready for exportation in slave ships, 
& their contents; & that his procecdings were 
afterwards ratified by the Crown through the 
Secretary of State :—MHeld: the forcible seizure 
& liberation of slaves owned by a forcigner in 
territories out of the dominions of the Crown, by 
a British naval officer acting under the orders of 
the Crown, was an act of state, for which no action 
would lic by the foreigner against the officer; & 
a subsequent ratification by the Crown of the 
seizure was equivalent to a prior command, & 
protected the officer; & such defence was He 
under the general issue. -- BURON v. DENMAN (1848), 
2 Kxch. 167; 3 New Pract. Cas. 62; 6 State Tr. 
N.S. 525; 101. T. 0.8. 623; 154 E.R. 450. 
Annotations :—Apld. Kast Indla Co. ©. Kamacheo Buye 

Sahiba (1859), 7 W. RR. 722. Consd. Phillins v. Byte 


1870), L. R. 8 Q. B. 1; Mille. Hawker (1874), Te 2, 
Exch. 309; Dosa». Seerctary of State for Judia In Counoll 





(1875), L. R. 19 Ka, A Apld. Jotnstonoe v. Podlar, 
ee 2 A. ©. 262. Refd. Santos v. [ildwe (1850), 38 
2 3. CG. BP. 3375 Foather &. BK. (1865), 6B. & S. 887; 
Rustomgeo v. RK. (1876), 24 W. R. 428; Dixon v. Farrer 
(1886), 18 Q._ B.D. 43; Fracia, Mmes v. Oarr (1900), 82 
L. T. 698. Mentd. Houlden o. Smith A) re 


Q. B. 170; Seott v. py (1862), 8 Jur, 
London Corpo. v. Cox (1867), L. R. 2 H. L. 249; OQome- 
rea rk SF iets Co. of Egypt v. Board of Trade, (1925) 
51. ——-.]—Subsequent adoption by his own 
govt. legitimates the act of a commander.——-THg 
FRANCISKA (1855), 2 Ecc. & Ad. 113; Spinka, 
j113; 2 Eng. Pr. Cas. 346; 26 L, T. O. S, 153; 
164 KE. R. 337; revad. on other grounds sub nom. 
NORTHCOTE v. Doveanas, THe FRANcIsKA, J0 
Moo. P. C. C. 37, P. C. 
Annotations -—Mentd. The Borlin, (1914) P. 265; Tho 
Zamora, 11916) 2 A. C 77. 





52. -}—SECRETARY OF STATE IN COUNCIL 
or INDIA v. KAMACHEE Bove Sanasa, No. 17, 
ante, 

58. --—.]—JOHNSTONE v. Pepiar, No. 39, 
ante. 


SUB-SECT. 2.—~ACTS OF DOMINION AND 
COLONIAL GOVERNMENTS. 

54. Acts within scope of authority—Governor of 
eolony.)—-The Governor of a colony haa not, by 
virtue of his appointment, the sovereign authority 
delegated to him, & an act done by him on his 
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own authority, unauthorised either by his com- 

ssion, or expressly or impliedly by any instruc- 
tions, is not equivalent to such an act being 
done by the Crown itself; & is consequently not 
valid.— CAMERON v. KYTE (1835), 3 Knapp, 332 ; 
8 State Tr. N. S. 607; 12 E. R. 678, P. C. 


Annotations :—Consd. Hill v. Bi (1841), 3 Moo. P. C. C. 
465; Secretary of State for India v. K. B. Sahaba (1859), 
13 Moo. P. C. C. 22. Apld. Musgrave v. Pulido (1879), 











App. Cas, 102. . A.-G. for Canada v. Cain, A.-G 

for Canada v. Gilhula, 1906] A. C. 542. 

55. .]—MUSGRAVE v. PULIDO, No. 58, 
post. 

56. -——- .|—Pondoland Annexation Act, 


1894. 8. 2, gives authority to the governor to add 
to the existing laws, already proclaimed & in 
force in such territories annexed, such laws as he 
shall from time to time by proclamation declare 
to be in force in other parts of the colony. 

In 1895 the governor, ‘‘in virtue of powers 
vested in me by law,’ including VPondoland 
Annexation Act, 1894, issued a proclamation 
which set aside the established law of Pondoland 
with respect to arrest, trial, conviction & punish- 
ment, & condemned resp. untried & unheard to 
imprisonment, the place & duration of his cap- 
tivity being left to the uncontrolled will of the 
governor. In a petition for his discharge by 
resp., who had been arrested thereunder :-—Held : 
the proclamation was ulira vires of any authority 
conferred upon the governor by Pondoland 
Annexation Act, 1894, 8. 2; or of any authority 
at all except that of an irresponsible sovereign, 
or of a supreme & unfettered legislature.—SPriIGa 
v, Sracau, [1897] A. ©. 238; 661. J.C. P. 44; 
761. T. 127; 13 T. LL. R. 246, P. CG. 


- 1 
Annotations —Refd. Rh. v. Crewo, Er p. Sckgone, [1910] 2 
K. B. 576; It. ». Halliday, [1917] A. C. 260. 


57. J—Act No. XXII. of 1869 of the 
Indian legislature, which excludes the juris- 
diction of the High Ct. within certain specified 
districts, is not inconsistent with 24 & 25 Vict. 
(c. 104), or with the charter of the High Ct., & 
is in its general scope within the legislative power 
of the Governor-General in Council.— lt. v. BuRAH 
(1878), 3 App. Cas. 889, P. CO. 

Annotations :—Consd. Russell vo. R. (1882), 7 App. Cas. 
$29; Powell v. Apollo Candle Co. (1885), 10 App. Cas. 
282; Bugga v. King-Emperor (1920), 36 T. L. R. 340. 

58. Right of municipal court to determine 
whether act within scope of authority.] — The 
sehbealioes of a colony, in ordinary cases, cannot 

regarded as a Viceroy ; nor can it be assumed 
that he possesses general sovereign power.  Ilis 
authority is derived from his commission, & 
limited to the power thereby expressly or im- 
pliedly entrusted to him. It is within the pro- 
vince of municipal cts. to determine whether any 
act of pore done by a governor is within the 
limits of his authority, & therefore an act of state. 
——-MUSGRAVE v. PuULIDO (1879), 5 App. Cas. 102 ; 
49 lL. J. P.O. 20; 41 L. T. 629; 28 W. R. 373, 


yy e 





nnotations -—~Refd. Nircaha Tamaki v. Baker, (1901) A. C. 
661; Bonansa Creek Gold ning Co. . R., [1916) 1 
A. GC. 566; Johnstone v. Podlar, [1921] 2 A. O. 269. 


SuB-sECT. 3.—AcTs OF FOREIGN GOVERNMENTS. 
See, generally, CONFuICT oF Laws, Vol. XI., 
pp. 806 ef ap 
59. Municipal courts will not inquire as to 
validity.)—Perpetual injunction to restrain pro- 
ceedings against a Dane, for the seizure of property 
of English subjects in Iceland, the seizure being 
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sanctioned by the Danish authorities —BLAD v. 
BAMFIELD (1674), 3 Swan. 604; 36 E. R. 992. 
Annotations :— . Denew v. Stock (1677), 3 Swan. 662 ; 

Eg ge Ort Sean oat, uu tree teak 
South Africa Co., De Sousa v. Same, (1892] 2 Q. B. 358 ; 
Carr v. Fracis Times, [1902] A. C. 176. 








60. .}— Barcray v. RussEtn, No. 46, 
ante. 
61. .|—Notwithstanding 59 Geo. 3, c. 69, 


a British subject who, in the service of a foreign 

state at peace with Great Britain, captures a 

British vessel which is lawfully condemned as 

prize for breaking blockade, is not liable to an 

action at the suit of the owner of the vessel.— 

DOBREE v. NAPIER (1836), 2 Bing. N. OC. 7813 3 

State Tr. N. S. 621; 2 Hodg. 84; 3 Scott, 201; 

5L. J.C. P. 273: 182 BE. R. 301. 

Annotations :—Apld. Carr v. Fracis Times, {29031 A. C. 
176. Refd. R. v. Leslie (1860), 8 Cox, C. C. 269; Phillips 
ov. Eyre (1870), L. R. 6 Q. B. 1; The M Moxham (1875), 
1 P. D. 43; Companhia de Mocambique v. British Sout. 
Africa Co., Deo Sousa v. Same, [1892] 2 Q. B. 358. Mentd. 
Ryan v, Clark (1849), 14 Q. B65. 

62. .|}—(1) A_ foreign sovereign c 
to England cannot be made responsible ip t 
cts. here for acts done by him in his sov@reign 
character in his own country, even thougf such 
sovereign be also a British subject, ‘esiding 
within the jurisdiction. 

(2) Such a foreign sovereign being a subject of 
the Queen, is liable to be sued in this country in 
respect of any acts done by him as a subject, but 
acts done out of this realm, & doubtful acts, are 
to be attributed to his sovereign character, & it 
is for pltf. to show that the act complained of was 
done in the character of a subject.—_BRUNSWICK 
(DUKE) v. HANOVER (KING) (1844), 6 Beav. 1; 
6 State Tr. N. S. 33; 13 L. J. Ch. 107; 2L. T. 
O. S. 306; 8 Jur. 253; 49 E. R. 724; affd. (1848), 
2H. L. Cas. 1, H. L. 

Annotations :—As to (1) Consd. The Parlement Belge (1880), 

5 P. D. 197. BRefd. Wadsworth v. Spain (Queen), De 

Haber v. Portugal (Queen) (1851), 17 Q. B. 171 ; London 

Corpn. v. Cox (1867), L. R. 2 H. L. 239; Smith ». Weguelin 

(1869), L. R. & Eq. 198; Mighell v. Johore, (1894) 1 Q. B. 

149. As to (2) Consd. Mighell v. Johore, [1894] 1 Q. B. 

149. Refd. Smith v. Weguelin (1869), L. R. 8 Eq. 198; 

The Charkieh (1873), 28 L. T. 513. fastened | Consd. 

South African Republic v. Compagnie Franco-Belge du 

Chemin do Fer du Nord, [1898] 1 Ch. 190. Refd. Taylor 

v. Best (1854), 14 C. B. 487; Gladstone v. Musurus Bey 

ee 1 Hem. & M. 495; Lariviore v. Morgan (1872), 
6 L. T. 339; Hettihow. Siman Appu v. Queen’s 

Advocate (1884), 9 App. as. 571; Musurus Bey ov. 

Gadban, [1894] 1 Q. B. 533; South African Republic 

v. Transvaal Northern Ry. (1897), 67 L. J. Ch. 92; Duff 

Development Co. v. Kelantan Government, [1923] 1 Ch. 

oe gone Republics Union vr. Belaiew (1925), 134 


63. -|— Property in England, belonging 
to a foreign sovereign prince in his public capacity, 
cannot be seized under process in a suit instituted 
against him in this country on a cause of action 
arising here. 

Where a suit had been brought in the Lord 
Mayor’s Ct. against the Queen of Spain upon bonds 
of the Spanish Govt. bearing interest payable in 
London, & moneys, belonging to her as the 
sovereign of that country, had been attached in 
the hands of garnishees in London to compel her 
appearance, the Ct. of Q. B. granted a pro- 
hibition. 

Although the action was not, in form, brought 
against the Queen as Sovereign; it ap 
sufficiently oe the p hat she was 
charged with liability in that character. 

The same law prevails, a fortiort, where the 
action is avowedly grounded on acts done by 
deft. in the character of sovereign.— WADSWORTH 
v. SPAIN (QUEEN), DE HABER v. PORTUGAL 
(QUEEN) (1851), 17 Q B. 171; 8 State Tr. N. 8S. 
58; 20 L. J. Q. B. 488; 16 Jur. 164; 117 BE. R. 


coming 
the 
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1246; aw nom. R. v. LONDON (LORD Mayor), 
WoRDSWORTH v. SPAIN (QUEEN), DE HABER v. 
PORTUGAL (QUEEN), 18 L. T. O. 8S. 89. 


nnotationa :—Consad. el «. Johore, [1894] 1 Q. B. 
a 149, BRefd. Westoby rt. Day (18538), 2 E. & B. 605; 
mouth ». Inclosure mrs, (1861), $L. 7.779: 
usurus Bey eer 1 New Rep. 178; 


Cooke vt. - P. 107; 
Schmidt (1873), L. R. 8 C. P. 118; Wort 
Jeffries (1 15), L. R. 10 C. P. 379; The Parlemen 
1 : : 


ingsford v. G. W. Ry. (1864), 10 Jur. N. 8. 804. 


64. -]—Deft. was convicted on an indict- 
ment charging him with assaulting prosecutors 
on the bigh seas, & falsely imprisoning & detain- 
ing them. 

cutors were Chilian subjects & had been 
ordered by the govt. of Chili to be banished from 
that country to England. 

Deft. being master of an English merchant 
vessel lying in the territorial waters of Chili near 
Valpaiiso, contracted with the Chilian Govt. to 
take a prosecutors from Valparaiso to Liverpool ; 





& they were accordingly brought on board deft.’s 
vesse] By govt. officers & were carried by deft. 
to Livergoo! under his contract :—Held: although 
the convigtion could not be supported for the 
assault & imprisonment in the Chilian waters, 
it might be sustained for that which was done 
out of Chilian territory ; & although deft. was jus- 
tified in receiving prosecutors on board his vessel 
in Chili, yet that justification ceased when he 
passed the line of Chilian jurisdiction; & the 
detention of prisoners & conveying them to Liver- 
pool was a wrong intentionally planned & executed 
in pursuance of the contract, amounting to a 
false imprisonment & triable by English law.— 
R. v. Lesitzsy (OR LESLIz) (1860), Bell, ©. C. 220; 
29 L. J. M. C. 97; 1 L. T. 452; 24 3. P. 115; 6 
Jur. N. 8S. 202; 8 W. R. 220; 8 Cox, OU. C. 269, 


C. C. R. 
Annotations :—COonsd. KR. v. Keyn (1876), 2 Ex. PD. 63. 
6113; Phillips v. 


Refd. Seymour ». Scott (1863), 8 L. T. 

oe 4 Ae L. R.6 Q. B.1; Fracis, Times v. Carr (1899), 

65. -|—A foreign govt. granted a cun- 
cession, on the terms of which a co. was formed & 
a loan raised, & bond-holders constituted. The 
govt. afterwards revoked the concession :—Held : 
its right to do so could not be questioned in any 
Jegal proceedings in this country.— NATIONAL 
BoulviAN NAVIGATION Co. v. Winson (1880), 5 
App. Cas. 176; 43 L. T. 60, H. L.; affg. S. C. 
ae ae WILSON v. CHURCH (1879), 13 Ch. D. 1, 


Annotations :—Consd. % Sloper, F : 
American & gard arate “rrust "Co. Bagh act 
Foreign, American & Gencral Investments Trust Co. t. 
Sloper, [1893] 2 Ch. 96. . Royal Bank of Canada 
v. R., (1913) A. C. 283. Mentd. Smith v. Anderson 
9! oe 15 Ch. D. 247; Wilson vo. Church (1911), 106 L. I. 
31; Sinclair v. Brougham, [1914] A. CG. 398. 

66. -——.]—British goods on board a British 
ship within the territorial waters of Muscat were 
seized by an officer of the British Navy under 
the authority of a proclamation issued by the 
Sultan, the sovereign ruler of Muscat :—Held : 
the seizure having been shown to be lawful by the 
law of Muscat no action could be maintained in 
this country by the owner of the goods against 
mig Bevel officer. 

8 said, that an English jury can go behind 
that declaration of the Sultan & say, ‘ Well. but 
Aides ought not to have done so, because in fact 
ret arms were not going where you vi Lar pio 

ey were.”" What has that to do with it? Are 
we going to administer the law of Muscat & 
determine whether or not the Sultan was right 








Belge 
97: The Broadmayne, (1916) P. 64. 
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in what he did? The Sultan’s authority there 
is supreme, & what he says is law for the purpose 
of governing all acts which take place within his 
territory (LORD HALSBURY, C.).-—CARR v. FRACIS 
Times & Co., [1902] A.C.176; 711. J. K. B. 361; 
85 L. T. 144; 50 W. R. 257; 17 T. L. BR. 657, 
H. 1.3; revsg. 8. O. sub nom. Fracis, Trams & Co. 
v. CaRR (1900), 82 L. T. 698, 0. A 


Annotations :-— . A.-G. for British Columbia v. A.-G. for 
canada, (1914) A. C. 153. Mentd. The Fagernos, (1927) 


Foreign sovereigns & governments as defendants 
to actions.|—See AcTION, Vol. I., pp. 48-50, 
Nos. 384-409. 

Admiralty actions.|—See Apmirary, Vol. 
I., pp. 110, 111, Nos. 135~146. 





SEcT. 4.—SUCCESSION TO STATE RIGHTS AND 
LIABILITIES. 


67. General rule— Successor not Iable.] — 
Applts. as grantees of concessions made by tho 
paramount chief of Pondoland cannot, after the 
annexation of Pondoland by Her Majesty, enforce 
against the Crown the privileges & rights conferred. 

Annexation is an act of state, & any obligation 
assumed under a treaty to that effect, either to 
the ceding sovereign or to individuals, is not one 
which municipal cts. are authorised to enforce.-— 
Cook »v. Spriag, [1890] A. C. 572; 68 L. J. P.O. 
144; 81L. 7.281; 16 T. 1. 8. 515, P.O. 
Annotations :—Apld. West Rand Central Gold Minlug Co. 

vw. 1t., (1905] 2 K. B. 391. Refd. Salaman v. Secretary 

of State in Council of India, (1906) 1 K. B. 618; John- 

atone v. Podlar, [1921] 2 A. C. 262. 

68. ——-~ .|}— There is no principle of 
international law by which after annexation of 
conquered territory, the conquering state becomes 
liable, in the absence of express stipulation to the 
contrary, to discharge financial liabilities of the 
conquered state incurred before the outbreak of 
war.—-WEsT RAND CENTRAL GOLD MINING Co., 
rp v. R., [1905} 2 K. B. 39); 74 J. J. K. B. 
163; 03 L. IT. 207; 583 W. R. 660; 21 T. L. R. 
562; 49 Sol. Jo. 552. 

Annolations :—Retd. He Ferdinand, [1921] 1. Ch. 107; 
Commercial & Estates Co. of Egypt v. Board of Trade, 
(1925) 1 K. B. 271. Mentd. Salawnan ». Sveoretary of 
State in Couneil of India, [1906] 1 K. B. 613; Aksionalr- 
noyo Obschestvo A. M. Luther ». Sagor, [1921] 1 K. BB. 
458: Netherlands American Steam Navigation Co. v. 
H.M. Procurator General, [1926] 1 K. B. 84. 

69. ——- --—.]—SALAMAN v. SECRETARY OF 
STATE FOR INDIA, No. I, ante. 

.0. Recovery of particular property — Subject 
to liabilities created by former government.|-— 
Where a de facto insurrectionary govt. raises funds 
by taxes & contributions :—Held: upon their 
subjection the proceeds pass to the re-established 
govt., subject to such contracts as the de facto 
govt. may have entered into.—-UNITED STATES 
OF AMERICA v. PrioLEav (1865), 2 Hem. & M. 
550; 35 L. J. Ch. 7; 13.1. T. 02; Ul Jur. N.S. 
702; 13 W. R. 1002; 71 WH. BR. 580. 

Annotations :—Apld. The Beatrice (otherwise Tho Rappa- 
hannock) (1866), 36 L. J. Adm. 9; Peru_ Ltepublic t. 

38 Ch Retd. W 


Dreyfus (1888), . D. 348, est Rand Central 
Drea te R., (1905) 2 K. B. 391. entd. 


ng e v. ° ° 
Smith v. Weguelin (1869), L. It. 8 Eq. 198; Akslonair- 
re te Obschostvo A. M. Luther v. Sagor, {1921} 1 K. B. 


71. .|—The Govt. of the United 
States of America is not entitled to the possession 
of a vessel partly purchased by the late Govt. 
of the Confederate States without satisfying the 
vendor’s lien for the unpaid portion of the pur- 
chase-money.—THE BEATRICE (OTHERWISE THE 
RapPpaHANNOCcK (1866), 36 L. J. Adm. 9. 
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Sect. 4.—Succession to state rights and liabilities. 
Parte II, & III, Sects.1 & 2.) 

72. ——- ~——.]—Upon the suppression of 
rebellion, the restored legitimate govt. is entitled, 
as ot right, to all moneys, goods & treasure which 
were public property of the govt. at the time of 
the outbreak ; such right being in no way affected 
by the wrongful seizure of the property by the 
pure ny eoverninent But with re to pro- 
perty which had been voluntarily contributed to, 
or acquired by, the insurrectionary govt. in the 
exercise of its usurped authority, & has been 
imprernsed in its hands with the character of public 
property, the legitimate govt. is not, on its restora- 

ion, entitled by title paramount, but as successor 
only, & to that extent recognisirg the authority, 
of the displaced usurping govt.; & in seeking to 
recover such property from an agent of the dis- 
placed govt. can only do so to the same extent & 
subject to the same rights & obligations as if that 
govt. had not been displaced, & was itself pro- 
ceeding against the agent. 

A bill by the United States Govt., after the 
suppression of the rebellion, against an agent of 
the late Confederate Govt., for an account of his 
dealings in respect of the Confederate loan, which 
he was employed to raise in this country, was 
dismissed with costs ; in the absence of proof that 
any property to which pltfs. were entitled in their 
own right, as distinguished from their right as 
successors of the Confederate Govt., ever reached 
the hands of deft., & on pltfs. declining to have 
the account taken on the same footing as if taken 
between the Confederate Govt. & deft. as the 
eeent of such govt., & to pay what on the footing 
of such account might be found due from them. 
—-UNITED STATES OF AMERICA v. MCRAE (1869), 
L. R. 8 Kq. 69; 38 L. J. Ch. 406; 20 L. T. 476; 
17 W. R. 764. 

Annotations :-—-Refd. Peru Republic v. Dreyfus (1888), 38 
th. D. 348; Chili Republic v. London & Kiver Plate 
Bank (1804), 10 I. L. R 658; Wost Rand Cential Gold 

Mining Co. v. B., age 2K. R. 391. Mentd. Aksionair- 


noye Obsechestvo . Luther v. Sagor, (1921] 1 K. B. 
yee a aoe Republica Union v. Belafew (1925), 134 


73. Acts of de facto government—Treated as 
binding on de jure successors.)—A statement of 
claim which sought relicf on the footing that a 
a hres of certain disputes between a foreign 
de facto govt., recognised td this country, & 
defts. was not binding upon pltis., the succceding 
de jure govt., was ordered to be struck out, on the 


grounds (a) that the acts of the de facto & recog- | 
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nised govt. by their duly authorised agents must 
be treated by the tribunals of this country as 
binding upon their de jure successora; & (6) that 
the de jure govt. after retaining with full know- 
ledge of the facts the money paid to their pre- 
decessors as one of the terms of compromise could 
not afterwards repudiate the ement.— 
Peru REPUBLIC v. PERUVIAN GUANO Co. (1887), 36 
Ch. D. 489; 56 L. J. Ch. 1081; 57 L. T. 337; 
36 W. R. 217; 3 T. L. R. 848. 


Annotations :-—Retd. Peru Republic v. Dre (1888). 36 

W. R. 492: West Rand Central Gold iilning Co. v. BR., 
: . Mentd. Fletcher v. Bethom (1893), 
. T. 438 : Hubbuck ». Wilkinson, Heywood & Clark, 
(1899} 1 Q. B. 88; Riple vy. Arthur (1901), 45 Sol. Jo. 
165; Wortht nv. Belton (1902), 18 T. L. KH. £38; 
Kdwards v. Motor Union Insoe., [1922] 2 K. B. 249. 


74. Recovery of investments of former govern- 
ment.]—— The ct. refused to order dividends, 
received before the bill filed, of stock, purchased 
by the old Govt. of Switzerland, to be paid into 
ct. by the trustees on the application of the present 
Govt., without having the A.-G. a party.—DOLDER 
v. BANK OF ENGLAND (1805), 10 Ves. 352 ; 32. B. R. 
881. 

75. Recovery of archives & records of fgrmer 
government.|—Where a revolution has take place 
in a foreign country & the pew govt. been 
recognised as the de jure sovereign of tha country 
by our govt., that new govt. is entitied to the 
possession & custody in England of records & State 
archives deposited here before the revolution by 
the old govt.—Sovirt Soctatist REPUBLICS 
UNION v. Onov (1925), 69 Sol. Jo. 676. 

76. Remedy against Secretary of State.|—-Sup- 
pliant, by petition of right, sought to recover 
from the Crown a debt alleged to have become 
due to the person whom he represented, from 
the Sovereign of Oude, before that province was 
annexed in 1856 to the territories of the East 
India co. :—Held: assuming the East India co. 
became liable to pay the debt by reason of the 
annexation of the province, the Secretary of 
State in Council for India, & not the Crown, was, 
by the provisions of Government of India Act, 
1858 (c. 106), the person against whom suppliant 
must seek his remedy.—FRrRiru v. R. (1872), L. R. 
7 Exch. 365; 41 L. J. Exch. 171; 26 L. T. 774; 


21 W. R. 19 
Annotation :—Refd. Salaman v. Socretary of State in Council 


of India, {1906} 1 K. B. 613 
Foreign sovereigns & governments as plaintiffs 
ae ree ae aa AcTION, Vol. I., pp. 45-48, Nos. 


Part Il._—Public Officers. 


77. Definition.) — HENLY vw. Lyme CorRPN., 
No. 193, post. 

78. }—-To make the office a_ public 
office, We Pay must come out of national & not 
out of local funds, & the office must be public in 
the strict sense of that term. It is not enough 








that the due discharge of the duties of the office 
should be for the public benefit in a secondary & 
remote sense (CAVE, J.).—He Mrrams, [1891] 1 
Q. B. 504; 60 L. J. Q. B. 397; 64 L. T. 117; 
39 W. R. 464; 7 T. L. R. 808; 8 Morr. 59. 

Annotations :—Mentd. Mogul 8.8. Co. v. McGregor, Gow, 





PART IL (1848), 2 N. 8. B, James) 987.—CAN, the Govt. Solr. with the approval of 
77 = t. ttion.|-— JOBEPHBON §_ t. Vv. -}~Testator at or before ove. under af arrangemen y 
Youna 1900), #1N. 8. W.L, R.188; his death was deputy superintendent the Governor General in Council to 
17 N. 8. W. W. N. 12.—AUS., general of Indian & trustee act as prosecutor in the Calcutta 
of the Six Nation Indians, & as such porn ct. Isa public servant within 
doo, aR NB. W. oot guperintendent was an accountant to onal Cone. isis iL. BR # Gals 
ry * oy e t e wn, e . ° 

rR. tv. W. No'250-—AUB. he War indebeed te nee een 497 IND, ; 


77 iii. = Tipeee CARPENTER HALES 
& Go., Lirp. (1886 #6 8. R. N.S. W. 
420 ; 43 N. W. * N, 116.—AUS. 

77 iv. ———.}~—UNIACKE v. Dickson 


tor was not a public acco t 
within 13 Elis. oc. 4 OmAGIE 
oe. Gross (1852), 9 U. Cc. R. §80.—CAN. 


T7 vi. ———.}—A person appointed by 


77 vii. ————.}~ igi see 
receiving pay or not, who chooses 
PTimeolf 


take upon a & - 
bilities belonging to the position of 4 


Dor d. Dickson 


Parr [JI.—Exerrcisr or Statutory Powers, Duriss, etc. 


1892] A. OC. 35;. Hyams v. Stuart King 1008 es wh 
an, (oes . Horwoods v. Millar's Timber & 


Solicitors.) an SoLIcrIrors. 
Law officers of Crown.|—See CoNsTITUTIONAL 


15 

Law, Vol. XI., p PR: 511-~513, Nos. 122-145 ; Crown 
PractTick, Vol. XVI., pp. 481 e 

Quo warranto in res t of ublic offices.|— 


See CROWN PRACTICE, 


ol. XVI., pp. 355, 356, 
Nos. 1858-1863. 


Part {11—Exercise of Statutory Powers, Duties, etc. 


Sect. 1.—IN GENERAL. 

79. Duty necessitating user of land.j]—It is 
a general rule that where an Act of Parlia- 
ment gives a power of doing a particular act, & 
possession of land is essential for the purposes of 
executing it, the party to whom the power is 
given may use it for the purpose (ABBOTT, C.J.).— 
R. v. BRISTOL Dock Co. (1827), 6 B. & C. 181; 9 


Dow. & Ry. K. B. 309; 4 Dow. & Ry. M. C. 391 ; 

Belgica 8. M. C, 51; 108 B, R. 420. 

Annotat :—Moentd. R. v E. Ry. (1851), 15 Jur. 871; 
York Midland Ry. 0. i. rere ty 17 Jur. 690; Delamere 
e. R. 67), L. RK. 2 H. L. 419; Loe District Board t. 
Lc. « ePrebOy. 82 L. T. 306; R. v. Marshland Smecth & 
rea, ct Comrs., Ex p. ‘Whittome (1919), 89 L. J. 


80. Necessities of case to be judged by the 
public authority.]—Where a public body is. under 
an Act of Parkament, entrusted with powers & 
duties for a public purpose, the ct. will give credit 
to them as being the best judges of what they want 
for that purpose.—A.-G. v. GREAT EASTERN Ky. 


Co (1871), 6 ee App. 572; 35 J. P. 788; 19 
W. R. 788, C.: ello. (1870), es L. T. 344. 
Annotutiona A emon v. St. James, Westminstor 


Vestry (1880), 16 ban D. 449. | Mentd. MeCartney v. 
Londonderry & Lough Swilby Ry., [1904] A. C. 301 


81. Duty of court to prevent arbitrary exercise 
of powers.|—A district board of works acting under 
the Metropolis Management Act, 1855 (c. 120), 
made an er p. order on pitf. to ‘turn into water 
closets the privies attached to certain cottages 
belonging to him, &, on his failing to do so, they 
proceeded to enter upon the premises for the 
purpose of doing it themselves. The order 
appeared to have been made, not with regard to 
the state of this particular property, but in con- 
sequence of a previous determination to substitute 
water closets vor Bee throughout the district :— 
Held: the board were exceeding their statutory 
powers & ought to be restrained from entering on 
pltf.’s Dee for the pur urpose of ing 

ANDSWORTH DISTRICT 


alteration.—TINKLER v. 
BoarpD OF WorKs (1858), 2 De G. & J. 261; 27 
L. J. Ch. 8342; 81 L. T. O. 8. 27; 22 J. P. 223; 


4 Jur. N.S. 293 ; 6 W. R. 390, 1-35: 3; previous 
proceedings (1857), 1 Giff. 412. 


Annotations :—-Apld. a 
(1877), 47 LL Ch shwonn v. Be relia Bridge L 





bic = servant, performs those 77 xii. 
ravage & aocce accepts ‘thoes oh ghee 


he position 





ood v. Widnes Benoa. *» 


A aide of potty ses- 
sions is a public & judicial 


{1897} 2 Q. B. 357. Consd. Nicholl v. Epping U. C., (1899 
7 Ch. 844. pista. Carlton in Matt Calltery Go. Horiework 


i Dp. C., [1922] 1 Ch. » Lukes, Middlesex 
Vestry v. Lewis (1862), i B. & S. “805 ; Biddulph v. St. 
Boorse, ‘Hanover Square ve tees 8 L. T. 44; 

aves ¥ eror (1863), 3 B. & S. 6183: Vernon r. 


tminstor Vestry (1880), 16 Ch. D. 449. 
Monta. St. h Bien & St. John, Clerkenwell Vestry 1. 
rhe n. (ane 24 Q. B. D. 703; seo Dson Sunderland 


ed oe - 194; Frost o Vestry 
iff ee . T. 720; Bootle Corpn. v. Owens (1802), 87 


$2. ‘Biaiaioey powers cannot be exceeded.] -—- 
Semble: a statutory authority cannot by grant, 
or leave & licence, extend their statutory obliga- 
tions, or the area of the works upon which they aro 
to expend moneys under the authority of the statute 
constituting them.—Crorr v. RICKMANSWORTH 
HicgHway Boarpb (1888), 58 L. J. Ch. 14, 0. A. 
Annotations :—Mentd. Meader v. West_Cowos L. ns «» [1892] 

3 Ch. A _ Croysdule v. Sunbury-on-Thames Oe », (1898) 

2 Ch. ; A.-G. v. Copeland, {1902] 1 K. B. 6 

——— See. further, Sect. 4, sub-sect. 3, en 

83. Delegation of authority.}~—Public oflicers 
cannot delegate their powers; &, therefore, a 
third person, though acting with their licence & 
permission, & under the superintendence of their 
surveyor, cannot justify himeelf for acts creating 
a public nuisance, although the acts so done are 
within their statutory powers & would be ramets 
if done by themselves.—HEap v. Busy (1865), 13 
W. HK. 651. 

84. ———-.!-- A metropolitan local authority 
cannot atic dle to their officers their power under 
the Metropolis Management Acta of ordering the 
drainage of a group or block of houses by a com 
bined operation.—HiGH v. BILLINGS (1908), 89 
L. T. 550; 67 J. P. 388; 1 L. G. BR. 723, D.C. 

Annotation :-—Apld. House bhoperty & Investment Co. v. 
= Cres (1911), 75 J. 1. 395. 


Sect. 2.—DUTY TO TAKE CARE, 


85. General rule.}]-——A co. which has been 
paced by the legislature with the execution of 
ower from which mischief no ope aks result to the 

mu lic, is bound to take especial precaution to 
guard against such mischicf, & in default. is 


RA SO ET A MON RRR ANAS TN aR Rn MUP eee mee athe 





504 ; 


TOWNSHIP (1920), 47 O<;. L. Rf. 
officer. wire | §4 D. L. n. 275.-~—CAN. 





M‘CREERY v. BENNETT, (1904] 2 I. R. 
of a pals eervant, must be rega 69.—IR. PART Ill. SECT. 2. 
as ope -——~R. v. PAaRMESHAR DaT (1886) 
I. L. R. 8 all. '201.—IND. : 851. General rule.J— A co. invor- 
77 vill, —— .}-JarFERBHOY ABDUL- PART Ill. SECT. 1. porated for tho purpose of improving 
LAnHOY MABHOMMEDALLY ALLABUX h. Infury to land-—Whether action | the navigation of a river, ix bound to 
& GituEr (1925), I. oe R. 50 Bom. aS fom sought, an action to | exercise its powers reasonably, so as 
etna oar ae dainages alleged 10 be to qyelghbouthag proprictore --Mourss 
C ne 0 paeae aed 
Beat Sama p. Suaw (1827), | Bees ee othe Bathe boing re GRAND River Navigation Co. 
Tx. ——,)-—- Tho construction by deft. t. township © corpn. (i867), 13 Gr. 560.—OAN, 
net an officer within 3 & 4 Vic of certain wooo: Fe Although @ muniotpal 
&. 204.—Surrn » Housnoome Cisaey all of the woe: ‘effoct of which v was » cha with the Sevdrument 
91. L. R. 165,.—~k ( » injuriously to his land the country, the grading of roads, 
ais netracted under statutory suthority, of ditches for drainage 


ARMAGH ae 
bs ta Counem, {1901} 2 I. #6. 


be 


co 
no action lay for the recovery of any 
: from their 
on.—SPRATT vw. 


ena: sh receive great con- 
con- a in the metter of liability 
GLovucesTxR | for damages caused by the works, yet 


16 Pustic AUTHORITIES, 


Sect. 2.—Duty to take care.) 
responsible in damages.— WELD v. Gas Licut Co. 
(1816), 1 Stark. 189; 171 B. R. 442, N. P. 

86. ———.]—-The liability of a body created by 
atatute is governed by the statutes which create 
it. The powers conferred when exercised at all 
must be executed with due care. In the absence 
of a contrary intention, its duties & liabilities are 
the same as those imposed by the general law on 
@ private person doing the same thing. But for 
mere non-feasance no action lies except in regard 
to a duty towards pltf. imposed by the statute, & 
negligently omitted. In an action to recover 
damages for injury to resps.’ property arising 
from the fall of an overhanging road, consequent 
upon the giving way of its retaining wall, which 
applt. corpn. was under a statutory duty to main- 
tain for the purposes merely of road conservancy, 
it appeared that the result was due to original 
defects in the structure of the wall, & that applt. 
was not negligently ignorant thereof, & not guilty 
of mis-feasance :-—Held: according to the true 
construction of the Orders in Council constituting 
applt. corpn., it was vested with administrative 
powers, subject to the control of the Govt., & 
there was no intention to render it responsible to 
reaps. in respect of such injury. 

In the case of mere non-feasance no claim for 
reparation will lie except at the instance of a 
person who can show that the statute or ordinance 
under which they act. imposed upon the comrs. 
a duty toward himself which they negligently 
failed to perform (LORD WATSON).—GIBRALTAR 
SANITARY Comrs. v. ORFILA (1890), 15 App. Cas. 
400: 59L.JI.P.0. 96; 6381. 1. 58, P.C. 
Annotations :—Folld. Picton Municipality v. Geldert, [1893] 

A. © 524. Consd. Robinson v. Workin Corpn., 

1897) 1 Q. B. 619: Welden v. Smith, 11924) A. C. 484 

aveue Brabant v. King, [1895] A. C. 632; Sydney Munici- 

ality v. Bourke (1895), 72 L. T. 605. Mentd. foster v. 

Warblington U. D. C. (1906), 70 J. P. 233. 

87. -}—(1) What is authorised is the user 
of tramcars on the highway in a proper manner & 
taking proper care; & the Bath has come to the 
conclusion that the driver did not take proper care, 
& that if he had taken proper care the accident 
would not have happened (VAUGHAN WILLIAMS, 
L.J.). 

(2) Although the tramway company’s Act of 
Parliament authorises them to do what otherwise 
would have been a nuisance, it does not free them 
from the obligation to make a proper use of their 
statutory powers (VAUGHAN WILLIAMS, L.J.).— 
RaTTEK v. Norwich ELectric TRAMWAY Co. 
(1902), 18 T. L. R. 662, C. A. 

8s. -——.]—In an action by a taxicab driver 
to recover damages from defts. for loss suffered 
by him, owing to injury done to his cab which 
collided with a post & refuge belonging to defts. at 
the entrance of Marylebone Station, on a dark 
night, the jury awarded plitf. damages. 

By their private Act of 1902, defts. were 
authorised to maintain in the condition in which 
they then were. certain gates & posts, including 
the post & refuge in question, & as the duty of 
lighting the place was vested in the Marylebone 
corpn., defts. applied for judgment or new trial on 
two grounds (a) that the statute precluded pltf. 


uld exeroiee care in the doing of 
A oor L. MONDOR v. TacHE (1913), 
34 W. L. R. 855; 4 W. W. R. 702: 
ii D. L. R. 630; 93 Man. L. R. 457. 
—CAN 


85 iii. ——-.]—The utmost duty of 

e m co os regards ite 
oyees Oper terwor 

erapl fake reasonable care to provide 








oO. WwW. 
85 iv. 





proper appliances & to maintain them 
& proper condition & so to carry 
on its operations as not to subjoct 
those employed by it to unnecessary 
1914), $2 0. L. R 
Sue: 4 N. 277.— GAN, 


-}—-GRAND TRUNK Ry. 


Bopies AND OFFICERS. 


from alleging that the gates & posts were 4 
nuisance, as admittedly they were at the date of 
the accident in every respect in the same condition 
as they were at the passing of the Act, & (b) as the 
Act was silent as to the lighting of the place, which 
was in fact lighted by the local authority under 
Metropolis Management Act, 1855 (c. 120), & 
other legislation, defts. had not been guilty of 
negligence in regard to any duty they owed to 
pltf., as a member of the public, & were not bound, 
as pitfs. alleged, to take any special measures to 
warn drivers of vehicles coming into the station, 
such as painting the poste white & affixing lanterns 
on them, owing to the reduction of light required 
by the lighting regulations :—Held: although it 
was undoubtedly a well settled principle of law 
that when statutory powers were conferred they 
must be exercised with reasonable care, that 
principle applied only in cases when the damage 
complained of resulted from the exercise of the 
power, & there was evidence that if reasonable 
precautions to obviate the risk had been taken, 
the accident would not have occurred. There was 
no evidence of negligence here, for the agcident 
did not arise from anything which defts. djd, but 
was duc to the presence of the posts erectef years 
before, which defts. were authoriced to mfaintain, 
coupled with the diminution of light i rai by 
the regulations.—GREAT CENTRAL. Ry. Co. v. 
HEWLETT, [1916] 2 A.C. 511; 85 L. J. K. B. 1705; 
115 L. T. 349; 32 T. L. R. 707; 60 Sol. Jo. 678 ; 
14 1. G. R. 1015, H. L.3 reveg. 8. C. sub nom. 
San vz. GREAT CENTRAL Ry. Co., 114 L. T. 
713, C. A. 

Annotations :—Distd. Morrison v. Sheffield Corpn., [1917] 


2 K. B. 866. Consd. Sheppard v. Glossop Corpn., {1921} 
3K. B. 13%. aa at 


89. -]—Under Public Health Acts (Amend- 
ment) Act, 1890 (c. 59), deft. corpn. some 
years ago planted trees along a public highway & 
fenced them in with iron guards which projected 
outwards in spikes at the top for the purpose of 
stopping boys climbing up into the trees. The 
guards were about 5 feet 3 inches high. The chief 
constable of Sheffield, on Apr. 3, 1916, acting under 
an order made pursuant to the Defence of the 
Realm Regulations, ordered all lights in the city 
to be put out at a certain hour. On Apr. 20, 
seventeen days after the order came into effect, 
pitf. at night was coming down the street after 
the lights had been extinguished & seriously 
injured his eye Oe, coming into contact with one 
of the spikes. he jury found that the guard 
was dangerous in the circumstances of the darkness 
which existed, & that defts. were negligent in not 
taking reasonable measures neutralise the 
danger before the date of the accident :—Held : 
although the local authority might have exercised 
their statutory power reasonably in view of the 
normal conditions existing at the time when the 
guards were put up, nevertheless there was a 
continuing duty on them to take reasonable care 
for the protection of the public, notwithstanding 
that the circumstances were extraordinary & the 
difficulties great. The jury found negligence on 
the part of defts., & there being evidence on which 
they could so find, pltf. was entitled to his verdict. 
—MoRRISON v. SHEFFIELD CorRPN., [1917] 2 K. B. 
866; 86 L. J. K. B. 1456; 117 L. T. 520; 81 


Co. v. LaBRECHR (1922), 68 D. L. R. 
633; 648. C. R. 15.—CAN, oe 








against a oorpu for doing whet te 
u. for do w. e 

HAMILTON CORPN. 

314: 20D. LR. Legislature has autho » f it be 


done negligently 80 aa to cannes 
crac aie eae eae 
416.—CAN, ° is 


Parr UI.—Exercisz or Staturory Powers, Duties, ere. 


J.P. 277; 33 T. L. R. 492; 61 Sol. Jo. 611; 15 


L. G. R. 667, C. A. i 
annotations -—~—Reld. Baldock v. Westminster Ci TaN 
£ 1918), 88 L. J. K. B. 508: Shep v. Come Compn.. 

tissi} EA =, 2 1382; Oldham v. Sheffield Corpn. (1927), 


90. Powers conferred partly for benefit of 
grantee — Cana] company.]— Declaration in case 
against a canal co. that, by a Canal Act, 
the co. was formed to make & maintain the canal, 
with power to take tolls, & all ns had free 
liberty to navigate the canal: &, if any boat should 
be sunk in the canal, & the owner or person havin 
care of it should not without loss of time weigh i 
up, it was, by the statute, to be lawful for the co. 
to weigh it up, & detain it till] payment of expenses : 
that the co. completed the canal, & took tolls on it ; 
that a boat sunk in the canal, so that vessels — 
with difficulty in the day, & at night were in ager 
of running foul of it; that, although the co. could, 
& ought to, have requested the owner, etc., to 
weigh it up, &, if that was not done without loss 
of timg could, & ought to, have weighed it up, &, 
in the gmeantime, have caused a light or signal to 
be plaged to enable boats to avoid it, yet the co. 
did no§ cause the owner, etc. to weigh it up, nor 
themselves weigh it up, nor place a light or signal ; 
whereby eitt.’s boat, navigating the canal, ran 
foul of th» gunken boat & was damaged :—Held: 
the declaration disclosed a sufficient duty & breach. 

Such duty was not created by the clause enabling 
the co. to weigh the boat, but arose upon a common 
law principle that the owners of a canal, taking 
tolls for the navigation, were bound to use reason- 
able care in making the navigation secure, the want 
of which reasonable care might be collected from 
the declaration, although the complaint was 
ostensibly founded on the statute.—PARNABY v. 
LANCASTER CANAL Co., LANCASTER CANAL Co. v. 
PARNABY (1839), 11 Ad. & El. 223; 1 Ry. & Can. 
Cas. 696; 3 Per. & Dav. 162; 9 L. J. Ex. 338; 
113 E. R. 400, Ex. Ch. 


ard v. London & Blackwall Ry: 
Apld. ‘Thompson v. N. KE. Ny. 
. Hodgman v. West Midland 
Apprvd. Mersey Dock Trustees 
v. Gibba (1866), L. R. 1 AH. L. 93. Consd. ‘I'he Excolsior 
(1868), L. R. 2 A. & BE. 268. Apld. Winch v. Thames 
Conservators (1874), L. R. 9 C. P. 378. Consd. Forbes v. 
Lee Conservancy Board (1879), 4 . vb. 116. A 
Fleming v. Manchester Corpn. (1881), 44 lL. T. 517. 
Apprvd. R. v. Williams (1884), 9 App. Gas. 418. Consd. 
Latham v. Johnson & Nephew i 13] 1 K. B. 398; 
Norman v. G. W. Ry., [1915] 1 K. B. 584. Apid. Licbigs 
Extract of Meat Co. v. Mersey Docks & Harbour Board & 
Walter Nelson, {1918} 2 K. B. 381. - Brown v. Malictt 
(1848), 5 C. B. 599; Johnson v. Mid. Ry. (1849), 4 Exch. 
367; Seymour v. Maddox 1851), 20 ie J. Q. B. 327; 
Motcalfe v. Hethe n 7 55), 11 Exoh. 257; Walker 
v. Goe (1859), 4 H. & N. 350; Holliday v. St. Lo 
Shoreditch Vestry (1861), 11 0. B. N. 8. 192: 
v. Dames i560), L. R. 10, P. 274; Redh v. Mid. Ry. 
ae o'G a aie >; Galline. L. & N. W. Ry. (1875), 
- B. 588; Lowther 7), 68 L. : 
ae G. W. Ry. <tse3), 62 L. J. Q. B. 572; The Bearn 
f eLP. 48; 8.8. Co. v. River Wear Comrs., {1907} 
isa 310; Hayward v. Drury Lane Theatre & Moss’ 
ore an {1917} 2 K. B. 899; Sutcliffe v. Clients Invest- 
atin + (1924) 2K B.746. Mentd. Pilbrow v. Pilbrow’s 
Ne ospherie Ry. (1848), 5 C. B. 440; General Steam 
v. Powies (1001), 2B eo see: LG Le He 103 ;, Dutton 
. A a ° verman v. Im 
London Hotela, Ltd. (1927), 137 L. T. 87. i 


91. -I—MANLEY ° Sr. HE LEN 
& galway Co., No. 245, pe accad 


-& 8. ; 
ego oe § B. & 8. 173. 


Sandys v. Florence (1878), 47 L. J. 
v. Gurwen (188 T. 16 








—— k company.|—In an action by the 
© et of a ship against the proprietors of a dock 
: basin, made under the powers of an Act of 
phar pep » & for the use of which they were 

to receive tolls, it appeared that the dock & 
a were opened for public use on Mar. 3, 1859. 
Di padre into the river T. bet 


ween two 
120 feet 5 
Sewer apart; in constrocting the 
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basin a bank was put across it for keeping out the 

water during the excavation : when the excavation 

was completed, the operation of cutting through 

e bank was commenced, &, at the time of the 
accident to pitfs.’ ship, a channel 70 feet wide had 
been cleared through the bank, opposite the middle 
of the space between the piers at the entrance of the 
basin: at the time when the dock was opened, the 
70 feet channel had been excavated to about 3 feet 
6 inches above the bottom of the rest of the basin, 
& the dredging of the channel was continued from 
that time until plitfs.’ ship went out. Pltfs.’ ship, 
which was of 674 tons burthen, entered the dock 
on Mar. 9, &, having received a cargo, went out on 
Mar. 19 under the charge of a river pilot, &, whilst 
pieceenns through the basin, grounded on the 

ank. The channel was not marked by buoys 
or otherwise. The pilot, who had taken a larger 
ship out on Mar. 8, knew the state of the basin :— 

Held: (1) it was the duty of defts. to take reason- 

able care to make their dock & basin safe for 

navigation before they opened them to the public ; 

& therefore they were liable for negligence in open- 

ing them before the channel had been well cleared ; 

(2) assuming the knowledge of the state of the 

basin by the pilot to be the knowledge of pltfs., it 

was no excuse for defts., inasmuch as they con- 
tended that the state of the basin was not such 
as to make it imprudent to take the vessel out; 

& the jury had negatived mismanagement on the 

part of those who had charge of the vessel.— 

THOMPSON v. NoRTH EASTERN Ry. Co. (1862), 2 

B. & 8.106; 311. J. Q. B. 104; 6 L. T. 127; 

8 Jur. N.S. 991; 10 W. R. 404; 1 Mar. L. C. 207 ; 

121 W. R. 1017, Ex. Ch. 

Annotations :—As to (1) Consd. The Excelsior (1868), L. R. 
2A. & K. 268. Refd. Lax_v. Darlington Cor Bere), 
5 Ex. D. 28. Generally, Refd. Wyatt v. G. W. Ry. 
(1865), 6 B. & S. 709. 

93. ——-.|—-MERSEY Docks TRUSTERS v. 
Ginrs, No. 209, post. 

04. —--—,]—~Where harbour comrs., who 
are authorised & required by statute to execute 
works of improvement & maintenance in a harbour, 
& are empowered to make & maintain docks in 
connection therewith, & to take harbour & dock 
tolls & dues in respect of the use of the harbour & 
docks, advertise that there is a certain depth of 
water on the sill of a dock belonging to them, they 
thereby incur, towards shipowners who send their 
ships to the dock on the faith of that advertise- 
ment, the obligation of at least using reasonable 
care to provide for an access from & to the sea to 
& from the dock with a sufficient depth of water 
under the normal conditions of the time of year 
for all ships of such draught as to enable them to 
pass over the dock sill. 

Where in such a case the comrs. had not used 
such care, but had allowed silt to accumulate at 
the entrance of their harbour, & a ship had con- 
sequently been detained for four days in the dock : 
Heid : the comrs. were liable to the shipowners 
in damages for the detention of their ship.— BEDE 
8.8. Co. v. RivER WEAR Comns., [1907] 1 K. B. 
810; 768 L. J. K. B. 484; 96 L. T. 370; 10 Asp. 
M. L. C. 870, C. A. 

Annotations :—Retd. Brackley v. Mid. iy. (1916), 85 L. J. 
K. B. 1596; Liebiga Extract of Meat Co. v. Mersey Docks 
& Harbour Board & Nelson, [1918] 2 K. B. 381. 

95. Municipal authority.)—Defts., a body 
corporate, erected baths & washhouses under the 

rovisions of Baths & Washhouses Act, 1846 (c. 74). 
ths & Washhouses Act, 1846 (c. 74), vesta the 
dar end in the baths & washhouses in the corpn., 
ut their management in the town council. For the 
purpose of clothes, there was a wringing 
machine, w consisted of a cylinder into whi 
0 
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the wet clothes were put, & which was made to 
revolve with great rapidity by steam power. This | 
machine was ori ly constructed to be worked 
b y hnd by means of an ordinary wynch-handle. 
In applying steam power this handle was removed, 
but an iron rod to which it had been affixed was 
unnecessarily allowed to remain. Pitf., who had 
paid for permission to wash, was using this machine 
when the iron rod caught the sleeve of her gown, 
& she was dragged towards the machine & severely 
ured, without any negligence on her part. 
en it was proposed to apply steam power to the 
machine, defte. were told of its danger :—Held: 
defts., by availing themselves of the provisions 
of Baths & Washhouses Act, 1846 (c. 74), had 
undertaken a statutory duty which bound them 
to exercise ordinary care & diligence in providin 
machines reasonably safe for use, & they, & no 
the town council, were liable for the injury sus- 
tained by pltf.—CowLry v. SUNDERLAND CORPN. 
(1861), 6H. & N. 665; 30 L. J. Ex. 127; 41. T. 
120; 26 J.P. 489; 9 W. R. 668; 158 E. R. 233. 
‘Annotation :—Distd. Bolch v. Smith (1862), 10 W. R. 387. 
96. Navigation company.]——Defts. were a 
corporate body, in whom were vested, by Thames 
Navigation Act, 1866 (c. 89), certain powers & 
authorities for the preservation & improvement of 
the atream, bed, & banks of the upper part oft he 
Thames, including all powers & authorities before 
Thames Navigation Act, 1866 (c. 89), vested in the 
comrs. appointed for the purposes of the appt 
navigation of the Thames under earlier statutes. 
From these statutes it appeared that there were 
originally towing paths on the river banks, the 
owners of which took tolls for the right of pass- 
ing along thom, & that by such statutes the 
comrs. had extensive powers of supervision 
& contro! over the towing paths & of regulating 
the toll to be taken. They subsequently acquired 
by the statutes power to purchase & take lands 
compulsorily, & to execute works for the 
purposes of the navigation; & by 28 Geo. 8, 
c. 51, s. 6, were authorised themselves to take toll 
for, amongst other things, the towing paths jacol 
chased or hired by them. By a local Act they 
obtained power to execute any works or repairs 
that they thought needful or proper, & to pay for 
them out of the rates & tolls, & also to make & 
establish a continued horse towing path through- 
out the navigation, & to purchase land for that 
purpose. By the Thames Navigation Act, 1866 
(co. 89), defts. were authorised to take tolls & apply 
their funds to the expenses of the repair of 
the works vested in, acquired by, or constructed 
by them under Thames Navigation Act, 1866 
(c. 89), & to the carrying into execution of the 
urposes of Thames Navigation Act, 1866 (c. 89), 
4 of the former Acts. In consequence of a 
of the towing path on the upper navigation of the 
Thames being out of repair & giving way, some 
horses of pltf. which were engaged in towing a 
barge fell into the river & were drowned. Deft. 
had, in pursuance of the powers vested in them in 
1866, made a parol arrangement with the owner 
of the soil of the towing path at the place in question 
for the use of such to path, at an annual rent. 
Some parts of the towing path along the river 
had been artificially constructed by & belonged to 
defts., & the use of the whole of the remainder 
had been acquired by them. They were in the 
habit of taking an Sis coil os toll for the use of the 
whole of the navig towing path at Tedding- | 
ton Lock, which they had done in the present 
Pitt. having brought an action against | 
defts, for negligence in not keeping the towing | 
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ath in ‘repair :—Held: even assuming that no 
bbligation was cast open defts. by their statutes 
to repair parte of the ing path not constructed 
by or vested in them, so long as they kept the 
towing path open & took toll for its use, they were 
under an obligation to those whom they invited to 
use it to take reasonable care either to see that the 
towing path was in such a state as not to expose 
those using it to undue danger, or to give due 
warning against such danger, & no distinction 
could be made in this respect between such parts 
of the towing path as were natural & such as were 
artificial—WINCH __ v. CONSERVATORS 
(1874), L. R. 9 C. P. 378; 48 L. J. C. P. 167; 81 
L. T. 128; 22 W. R. 879, Ex. Ch. 


Annotations :—Oonad v. Lee Conservancy Board 
Distd. Gridley v. Thames Con- 


hg Py : becca v 

K. B. 273. held. Loe 

Ch. D. 383; 

Nesbitt 0. 
\ 


/» 2T. Le 

) (A887), isa, B. 

nservators v. Kent, ie 8) 2 ; 
Board v. Button (1879), 12 

Yarmouth ». nee (1887), 19 ¢ B. D. 647; 

C., (1918] 2 K. B. 1. 

97. ——.]—GRIDLEY v. THAMES\| CoN- 

SERVATORS (1886), 3 T. L. R. 108, C. A. 

08. Executive government of colony—Vnsafe 
harbour.]|—-Where the executive govt. pogsessed 
the control & management of a tidal har with 
authority to remove obstructions in it, & tae public 
had a right to navigate therein, subject, +6 the har- 
bour regulations & without payment of harbour 
dues; the staiths & wharves belonging to the 
executive govt. which received wharfage & tonnage 
dues in respect of vessels using them :—Held : 
there was a duty imposed by law upon the executive 
govt. to take reasonable care that vessels using the 
staiths in the ordinary manner might do so without 
damage to the vessel. Keasonable care is not 
shown when after notice of danger at a particular 
spot, no inquiry is made as to its existence & 
extent, & no warning is given.—R. v. WILLIAMS 
(1884), 9 App. Cas. 418; 58 L. J. P. C. 64; 61 
L. T. 646, P, C 
Annotations :—-Distd. Scrutton v. A.-G. for Trinidad (1920), 

90 L. J. P. C. 30. . Bede 8.8. Co. v. River Wear 

Comrs., [1907] 1 K. B. 310. 

99. To whom duty owing—Persons using land- 
ing-place & railway.|—A declaration in case by an 
insurance against a railway company recited that 
er had insured the life of one T. for £1,000 ; that 

efts. were owners of a railway on which they 
carried passengers from L. to B. & back; & were 
also possessed of a landing-place, communicating 
with the railway, & forming an approach thereto 
from the river Thames for persons coming from the 
river for the purpose of being conveyed upon the 
railway, & used it for that purpose; that defts. 
were also possessed of a dumb-barge moored near 
the landing-place, usually connected therewith 
by planks or gangways there placed for the pur- 
se of enabling passengers intending to proceed 
rom the river to & to g° by the railway to pass 
from the barge to the landing-place; that ey 
were also possessed of a step-ladder, usually 
attached to the barge for the purpose of enabli 
persons to ascend upon the e, & then pro 
to the landing-place & thence to the railway ; that 
by reason of the premises, it became the duty of 
defts. to keep the planks or gangways, after dark, 
so attached to the barge, whenever the step-ladder 
was attached thereto, in order that all persons 
Janding on the barge for the p oresaid 
might with safety pass to the fending: place: or 
in case of the removal of the planks, to take care 
that all persons on the barge had due notice of such 
removal, of all which premises T. had notice. It 
then averred that T. had, the leave & licence 
of defts., ascended out of a upon the barge, 
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then intending to paas to the landing-place, 
rages then night-time & dark. Breach tha 
sithough the planks been removed, defta. 
gave T. no no of such removal, in consequence 
of which, & by reason of the neg 


default on his Pet ato tne 
& without any default on his a. n e 
river & was drowned. Shen darace, that pitfs. 
were obliged to pay the amount of the policy much 
earlier than they otherwise would, during which 
time they would have received the premiums from 
T,:—Held: the declaration disclosed no duty on 
the part of defts. to keep the planks & gangways 
between the dumb-barge & the landing-place for 
the use of any persons but those who were going 
by the railway ; & as it did not appear that T. was 
intending to go to or by the railway, no cause of 
action arose against deftse.—WaARD v. LONDON & 
BLACKWALL Ry. Co. (1845). 6 L. T. O. 8. 126. 
See, generally, NEGLIGENCE, Vol. XXXVI., pp. 


12 et seq. 


SEci 8.—CONSTRUCTION OF POWERS, ETC. 
4 SupB-secr. 1.—IN GENERAL. 

100. “Strict construction.}|—-Where by statute, a 
special aythority is delegated to particular persons, 
affecting the property of individuals, it must be 
istrictly pursued ; & appear to be so upon the face 
‘of their proceedings.—R. v. CROKE (1774), 1 Cowp. 


26; 08 H.R. 948. 
notati :—Mentd. R. v. Wiltshire JJ. (1841), 6 J. P. 
148; Taylor v. Clemson (1844), 11 Cl. & Fin. 610; Ex p. 
Kinning (1847), 4 C. B. 507. 
101. -]—Persons obtaining from the legis- 
lature power to interfere with the rights of 
roperty are bound strictly to adhere to the 
powers so conceded to them, to do no more than 
he legislature has sanctioned, & to proceed only 
t the mode which the legislature has pointed out ; 
ut, except in a proceeding at the instance of the 
“A.-G., any one seeking the assistance of a ct. of 
equity, to restrain the violation of such a contract 
with the legislature, is bound to show that he has 
a private interest in the matter. 
Therefore, where a Waterworks Act: empowered 
a co. to divert the water of a stream, without limit 
as to quantity, by means of an open channel filled 
with loose stones, & they were diverting it by means 
of a culvert :—Held : another co. who were entitled 
to the water of a stream into which the diverted 
stream had flowed were not entitled to an injunc- 
tion to restrain a violation of the terms of the Act 
as to the mode of diversion.—LIVERPOOL CORPN. 
v. CHORLEY WATERWORKS Co. (1852), 2 De G. M. 
& G. 852; 42 BE. R. 1105, L. JJ. 
Annotations :-—Consd. Cromford & High Peak Ry. v. Stock- 
rt, Disley & Vipeloy Bridge Ry, (1857), 24 Beav. 74; 
Peed tt oad Ge Maan Bh 
3 De G. M. & G. 304. 
102. —-—.]—-Persons interfering with the pro- 
perty of individuals, by virtue of an Act of Parlia- 
ment, are strictly tied down to the limits of the 
powers given by the Act, & they are bound to 
show, clearly & peri de that they are empowered 
by the Act to do what they pro to do :—Held: 
upon the construction of 11 12 Vict. c. 63, a 
local board of health were not authorised, without 
consent, in making a sewer into a river where pités. 
Hur (1864), 19 Beay 485 Seo Be soo oe 
b Vv. 3 e ° 439 > @ e 
arr, 6 sn M. & G. 876, L. JJ. , os 
———.J-—-in an action brought against the 
local board of rae of 8., mg redder in “ 
that deftsa. were ocal board o 
heelth of 8., i.¢. the local board of health duly 
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established & constituted nape ya to law, in & 
for the entire area, places & parts of places within 
the boundaries of S., as the same were fixed by 
Municipal Corporation Act, 1885 (c. 76); & that 
defts., acting as such local board as aforesaid, 
conducted themselves so wro ly, improperly 
& negligently, & with such want of due & proper 
care in the construction, management & direction 
of a certain sewer & certain sewage within their 
said district, that, by & through means of the 
wrongful, improper & negligent conduct of defts., 
& their want of due & proper care as such local 
board as aforesaid in & about the premises, great 
queues of filth & sewage matter were poured in 

upon certain canals, approaches & works of a 
certain bridge, of which pltfs. were the proprietors : 
—Held: (1) such an action for negligence was 
properly brought against the local board of health, 
eo nomine; for such a wrong was not the subject 
of compensation under Public Health Act, 1848 
(c. 63), s. 144, & it was contemplated in sect. 139 
that an action might be maintained for such a 
wrong against the local board eo nomine. 

(2) These local boards of health are very peculiar 
bodies, the creatures of statute, to whom very 
extraordinary powers are given, & who may 
therefore reasonably be made liable to unusual 
liabilities. What that liability is, if any, must be 
determined by a true interpretation of the statute 
by which they are created (LORD CAMPBELL, (.J.). 
—SOUTHAMPTON & ITCHIN FLOATING BRIDGE & 
Roaps Co. v. SOUTHAMPTON LocAL BOARD OF 
HEALTH (1858), 8 BE. & B. 801; 28 1. J. Q. B. 41; 

Jur. N. S. 1298; 120 i. R. 2083; sub nom. 
ITcHIN BRIDGE Co. v. SOUTHAMPTON LOCAL BOARD 
OF HEALTH, 30 L. T. O. 8. 2568; 6 W. It. 2238. 
Annotations :—A8 feng) Apld. Ruck ». Willlama (1858), 3 

H. & N. 308. . Coe v. Wiso (1864), 6 BR. & 8. 440; 

Tozeland ». West Ham Union, [1907] 1 K. B. 920. Aa 

to (2) Consd. Mersey Docks Trustees v. Gibba (1866), L. BR. 
. . 93. Generally, . Metoalfo v. Hetherington 
(1860), 5 H. & N. 719; err eat v. St. Leonard's, Shore- 
ditch (1861), 11C. B.N.8. 192; 1. ». Selby Dam Dral 
Comrs., [1892] 1 Q. B. 348; Bostock v. Ramaey U. C., 
(1900) 2 Q. B. 616. 

—-—-,|-—— MERSEY Docks 
No. 209, post. 

105. .|'—Where : : 
undertaking have authority from Parliament to 
interfere with private property on certain terms, 
any person whose property is interfered with by 
virtue of that authority has a right to require that 
the promoters shall comply with the letter of the 
enactment so far as it makes provision on his 
behalf. Nor can any ct. remodel arrangements 
sanctioned, or relax conditions imposed, by Act 
of Parliament. 

A local & personal Act empowered comrs, to 
take water from a river for the supply of a townshi 
on condition of their executing certain works 
(inter alia) @ reservoir to supply compensation 
water to mill owners, & a conduit, the reservoir to 
be constructed by an embankment across the 
river. The Act & the relative plans & sects. 
described the position of the reservoir, its contour 
& capecity, & the height of the embankment, & 
provided that in constructing the authorised works 
the comrs. might, subject to the provisions of the 
Act, deviate from the lines of the works to any 
extent not exceeding the limits of lateral deviation 
shown on the deposited plans, & from the levels 
shown on the deposited sects., in the case of the 
reservoir to any extent of lesser height which 
would enable the comrs. to give a sufficient supply 
of water for compensation purposes; but the 
comrs. should not fn the exercise of the power of 
lateral deviation thereby given construct any 
embankment or wall of any reservoir of a greater 

o 2 


104. TRUSTEES 1, 
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eneral surface of the ground than 
t. shown on the plans with reference to the 
corresponding emb ent or wall & 6 feet in 
addition. In constructing the reservoir the comrs. 
curtailed it by more than one-third of its length & 
nearly two-thirds of ite capacity, & placed the 
embankment higher up the river than the point 
fixed by the Act & so that the co a could not 
be enlarged in the event of the supply of compensa- 
tion wate proving insufficient. In constructing 
the conduit the comrs. disregarded in material 
points the directions of the Act as to the course 
& serviceableness of the conduit & constructed a 
conduit which they alleged was ‘‘a substantial 
equivalent ’’ to the mill owners. The mill owners 
having brought an action against the comrs. :— 
Held: though no actual damage was proved the 
mill owners were entitled to a declaration that the 
reservoir & conduit were not in accordance with 
the provisions of the Act, & to an injunction 
restraining the comrs. from taking or using the 
waters of the river or from interfering with the 
flow of the river otherwise than as authorised by 
the Act.—HERRON ». Ratumines & RATHGAR 
Ae a Comnrs., [1892] A. 0. 498; 67 L. T. 
QO, o hide 


Annotations 


i a above the 


eed 


‘~—Refd, Fioeldon v, Morley Corpn. (1898), 14 
YT. L. R. 5686; The Johannesburg, (1907) P. 65; A.-G. 
». Frimley & Farnborough District Water Co., (1908) 

1 Ch. 727; A.-G. ». Barnot District Gas & Water Co. 

(1909), 101 L. T. 651. 

106. No variation to prejudice of private 
persons.|— Acts of Parliament for making canals, 
railroads, etc., are powers given by Parliament 
over the land of the different proprietors through 
whose estates the works are to proceed. Hach 
proprietor, therefore, has a right to have the power 
atrictly & literally carried into effect as regards his 
own lands, & also a right to require that no varia- 
tion shall be made to his prejudice. But where 
the Act of Parliament is faithfully carried into 
execution, as regards his lands, he cannot, on the 
mere ground of a variation, which is not injurious 
to himself, & which was made with the consent 
of others, obtain from a ct. of stead Ae injunction 
to stay the proceedings.—LEE v. MILNER (1837), 
2Y.&C, Ex. 6119 160 B. BR. 540. 

Annotations :—Apld. York & North Midland Ry. v. R. (1853), 

1 nt’s Canal Co. (185 


EK. & B. 858; are v. 8), 3 
eee CO USSD GL, eo te Bon Oo 
. . * ® e e ° s en v. 
Wilkineos (Sia) 12 Besv ise: ‘ 


107. -}—(1) Where there has been an excess 
of the statutory powers granted to a co., but no 
injury has been occasioned to any individual, & 
there is none which is imminent or of irreparable 
consequence, the A.-G. alone can obtain an injunc- 
tion to restrain the exorbitance. 

(2) I adopt the interpretation of Lorp Expon’s 
m by ALDERSON, B., in Lee v. Milner, 
No. 106, ante, & with him I say, ‘‘ that these 
Acta of Parliament ought to be treated as con- 
ditional powers given by Parliament to take the 
land of the different proprietors through whose 
estates the works are to proceed. Each landholder, 
therefore, has a right to have the powers strictly 
& literally carried into effect as regards his own 
lands, & has a right also to require that no variation 
ahall be made to his poindes in the carrying into 
effect the bargain between the undertakers & 
any one else.” The words ‘to his prejudice ” 
are SS & mean not merely to his possible 
but to his actual prejudice (LORD Cuma C.). 
—WARE v. ReGEent’s CanaL Co. (1858) : 
& J, 212; 28 L. J. Ch. 158; 32 L. T. O. 8S. 186; 
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28J.P.3; 5Jur.N.8.25; 7W.R. 67; 445. BR. 


1250, L. CO. 
Annotations As to @ Reld. A.-G. o G. E. By. (1879) 
° e 3 o "Ne v. 
Water Co, {1b08) 1 Gh. 1a 7 A.-G. e, Barnst Distrie 
r '. 2 eo e e s ie 
Lawrence v. Weat Somerset-Mineral Ry., [1918] 2 Ch. 250. 
108. No justification by necessities of the 





case.]|—-On the other hand, defts. say they are 
justified in doing what they are doing, & that they 
are entitled to do it by the necessities of the case. 
There is, however, a proper mode of obtaining 
power to do it, namely, apply to Parliament 
for authority to do it (LINDLEY, M.R.).— ROBERTS 
v. GWYRFAI District CoUNCIL, [1899] 2 Ch. 608 ; 
68 L. J. Ch. 757; 81 L. T. 465; 64 J. P. 52; 48 
W.R. 51; 16T.L. R.2; 44 Sol. Jo. 10, C. A. 
109. Liability for repair of road.]—By a local Act 
deft. corpn. were de d to be the surveyors of 
highways for the borough of Liverpool; the 
control of the streets was vested in them; & 
they were empowered to form or pave ‘streets 
with such materials as they should th fit. 
By sect. 58 of the Act it was enacted that the 
corpn. should be liable to be indicted at common 
law for the want of sufficient repair of any/high- 
way in the borough in the same manner an 
poreen or persons liable to the repair suc 
lighways was or were before the passing of the 
Act. An action was brought against the corpn. 
for injuries caused to pltf.’s horse by the negligence 
of defts., in that they had not properly repaired a 
road. The want of repair was admitted, but there 
was no evidence of misfeasance on the part of 
defts.:—Held: under the modern authorities a 
transfer to a pul corpn. of the obligation to 
repair roads did not of itself render the corpn. liable 
to an action for damages for nonfeasance as dis- 
tinguished from misfeasance; & the question 
whether such a liability was imposed upon them 
must be determined by the language of the parti- 
cular Act of Parliament.—MAGUIRE v. LIVERPOOL 
Corpn., (1905] 1 K. B. 767; 74 L. J. K. B. 369; 
92 L. T. 874; 68 J. P. 153; 53 W. R. 449; 21 
Z - R. 278; 49 Sol. Jo. 296; 3 L.G. R. 485, 


Annotation :—Relfd. Phillips ». Britannia Hygienic Laundry 

Co., {1923) 1 K. B, 539. 

110. Statutory powers overriding previous cove- 
nant.|/—-A co. covenanted that they would not at 
any time thereafter draw off from the Bala Lake 
water, for the purpose of their canal, to a lower 
level of the pool than a certain standard to be 
erected near Bala Bridge, nor would at any time 
embank or impound up the water beyond such 
level. Breach, that the water of the Bala Lake was 
impounded, so that it overflowed on pltf.’s lands. 
Pleas, that the works complained of as being 
erected in breach of the covenant contained in the 
indenture were necessary for enabling defts. to 
draw down & convey into the River Dee out of the 
lake a quantity of water equal to what should 
have been taken from the River Dee into their 
canal under the powers of a local Act. Demurrer 
thereto :—Held: the pleas were good, as the 
legislature had in effect made it unlawful for defta. 
to perform the covenants in the deed, even 
supposing them to have been originally valid, & 
the co. were not only empowered to erect & main- 
tain at Bala Lake all such weirs & other works 
88 may be ee enabling them to restore 
to the river from the lake a quantity of water 
equivalent to what they withdraw from the river 
for the canal, by a local Act, but actually makes 
it their duty to do so.—WYNWN v. SHROPSHIRE 
Union Rattways & CANAL Co. (1850), 5 Exch. 
420; 15 L. T. O. 8. 281. 
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111. Act giving ts in real property——Not 
conf eal rights of ownership in 


n 

fee simple.|—The rights incident to an estate in 
fee simple, which Parliament compels a landowner 
to give, are restricted by the terms of the legis- 
lative contract, & are qualifi ed by the circumstance 
that the estate was compulsorily given to effect 
a specified purpose of public benefit.—BosTock 
v. NontTH STAFFORDSHIRE Ry. Co. (1856), 3 Sm. & 
G. 283; 25 L. J. Ch. 325; 271. T. 0. 8. 33; 20 
J. P. 390; 2 Jur. N. 8S. 248; 4 W. R. 336; 86 


E. R. 661 
Annotations -—Apld. Grand Junction Canal Co. v. Petty 
(1888), 57 L. Sold. B. 573. Refd. Astley v. M. 8. & L. Ry. 


SuB-SECT. 2.—-DISCRETIONARY POWERS. 
112. Exercise without infringement of general 
law.|—R. v. BRADFORD NAVIGATION Co., No. 


247, post. 
113 ——] —Mernororsrax ASYLUM DISTRICT 


v. HILy, No. 256, post. 

1143 erever, according to the sound 
construttion of a statute, the legislature has 
autbori‘ed a proprietor to make a particular use 
of his land, & the authority given is in the strict 
sense of law permissive merely, & not imperative, 
the legislature must be held to have intended that 
the use sanctioned is not to be in prejudice of the 
common law right of others.—CANADIAN PACIFIC 
Ry. Co. v. PARKE, [1899] A. C. 5385; 68 L. J. P.O. 
ah ; 81L.T.127; 48 W.R.118; 15 T. L. BR. 427, 


:—Conad. Metropolitan Water Board v. Solomon, 
reuse 2 Ch. 214. Reid A.-G. wv. Dorchester Corpn. 


905), 93 L. T. 290; West v. Bristol Tramways & Carriage 
Co. ere 72 3. P. 145; Hanley v. Edinburgh Corpn. 
(1913), 77 J. P. 233. 

-.|—See, Surther, Sect. 6, sub-sect. 2; A., 
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post, 
115. Discretion not arbitrary.)—Comrs. for 
paving have not an arbitrary discretion, but 
imited by law & reason.— LEADER v. MOXON 
ae), 2 Wm. BI. 924; 3 Wils. 461; 96 E. R. 


Annotations :—Dbtd. British Cast Plate Manufacturers Co. 
v. Meredith (1792), 4 Term Rep. 794. Distd. Sutton v. 
ar ier (1815), 6 Taunt. 29; Boulton v. Crowther (1824), 2 


B. & C. 703. Mersey Dock Trustees v. Gibbs (1866), 
L. R. 1H. L. 93. Mentd. Hall v. Smith 


‘ ‘ a 2 ping. 
ae ; R.w. St. Lukes Vestry, Chelsea (1871 


116. Bon& fide exercise of discretion.|—Defts., 
&8 comrs. under their Local Improvement Act, 
1846, are empowered, on giving twenty-eight 
days’ public notice, to construct drains through 
the inclosed lands of private owners who, bein 


aggrieved, have power under the Act, to objec 
& appeal. By 18 & 19 Vict. c. 121, 8. 3, defts., 
as such comrs., are the local authority, & as 


such have power, under 18 & 19 Vict. c. 121, s. 22, 
& Highway Act, 1835 (c. 50), & without givi 
any notice, to construct drains through inclose 
private land adjoining a highway, in order to 
remove an existing nuisance. A watercourse at 
7 having, by being used as a sewer, become a 
public nuisance, which it was impossible to remove 
without constructing a new sewer, defte., as such 
improvement comrs., without giving any notice, 
constructed a new sewer across inclosed land of 
ptf, adj a highway, & where no sewer had 


» adjo 
previousl ; ‘ 
wal ye not in the line of the original 


it being admitted that the course 

con renien tee, Tas ae : 
Went one — : (1) the 
we instead thereof” in 18 & 19 Vict. c. 121, 
a. 6, import a power to make a new sewer when ever 
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that is the proper course in order to cure a nuisance. 

(2) arias | 18 & 19 Vict. c. 121, 8. 22, with High- 

way Act, 1885 (c. 50), & the necessity for making a 

new sewer being ascertained as a matter of fact, 

the comrs. have a discretion in what direction 
such new sewer shall be made; & exercising such 
discretion honestly, without misconduct or negli- 
gence, they are not liable to have it overruled in 
a ct. of law. (3) In the absence of any proof of 
the contrary, credit ought to be given to them, as 
public officers who have primé facie acted within 
the limits of their jurisdiction, for having done so 
with honesty & discretion. (4) Defts. had power 
to act under either the local Act or the general 
Act at their option, & the making the sewer in the 
wey adopted by them was within their power 
under the general Act. (5) The compensation 
clause in the Act secures compensation for all 
damage caused to the owner or occupier by the 
making of such a sewer through his land.— 

DERBY (EARL) v. Bury IMPROVEMENT Comns. 

(1869), L. R. 4 Exch. 222; 88 L. J. Ex. 100; 

20 L. T. 927; 33 J.P. 424; 17 W. R. 772, Ex. Ch. 
117. -]—-The word ‘“ necessary”’ in Rail- 

way Clauses Consolidation Act, 1845 (c. 20), 
s. 68, refers to the obligation to make good the 
interruption, & does not confine the co. to any 
particular mode of doing the works. Where there 
are several modes of doing the works, the co., 
acting under the advice of their engineer, are the 
sole judges which mode should be adopted; but 
if they do not act bond fide the ct. will interfere. 

A railway company having intersected the lands 
of two adjoining landowners, A. & B., by an 
embankment, proposed to connect the severed 
portions of A.’s land by an arch through the 
embankment, & to give B. a right of way through 
the same arch, which they proposed to connect 
with his land by an occupation road carried through 
A.’s land. The strip of A.’s land Bah ath to be 
taken for this road was included in the lands 
delineated. <A. objected to this arrangement as 
being beyond the powers of the co. :—Held: the 
co. had power to take the strip of land com- 
pulsorily for the proposed purpose.—WILKIN#SON 
v. Hunt, Ere. Rarsway & Dock Co, (1882), 
20 Ch. D. 823; 561 L. J. Ch. 788; 46 L. T. 465; 
30 W. R. 617, C. A. 

Annotations --—Apld. Goldberg v. Liverpool Corpn. (1900), 82 
L.T. $62. Mentd. te Kast & Weat India Duck Co. (1888), 
38 Ch. D. 576; Clyde Navigation Trustees v. Blantyre, 
[1893) A. C. 703. 

118. —-—.]—-In an action to restrain a local 
authority from erecting a public lavatory close 
to pltfs.’ property :—MHMeld: the lavatory was 
required ; It was to be in a proper & convenient 
situation; it was not a nuisance either public 
or private; & although it might prove detrimental 
to the property of pltfs., yet the local authority 
having acted reasonably & bond fide in the exercise 
of their powers under Public Health Act, 1875 
i. 55), s. 39, the action must be dismissed.— 

AYO v. SEATON URBAN Distrricr COUNCIL (1903), 
68J.P.7; 2L.G. R. 127. 

118, .}— In rovidin sanitary con- 
veniences under Public Health (London) Act, 
1891 (c. 76), 8. 44, the sanitary authority must use 
their statutory powers bond fide & reasonably, & 
if they so act their discretion as to the mode of . 
acting cannot be interfered with. 

Where the conveniences are so provided under 
a street with a subway it is no objection that the 

ublic can use the subway as a means of passing 
asi one side of the street to the other.—-WEstT- 

MINSTER CorPN. v. LONDON & NorrTH WESTERN 

Ry. Co., [1905] A. C. 426; 74 1. J. Ch. 628; 93 

L. 7.148; 603.P.425; 64W.H.129; 21T.L.4. 
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Sect. 8.—Construction of powers, etc.: Sub-sect. 2. 
Sect. 4: Sub-sect. 1.] 

686; 3 L. G. R. 1120, H. L.; affg. 8. C. sub nom. 

Lonpon & NortTs WESTERN Ky. Co. v. WEST- 


MINSTER CORPN., [1902] 1 Ch. 269. 
mnotationa :— Re © Corpn., Zz p. Shoosmith 
seat Ns” “Simone LE Ge tise 


120. J—Dumpuy v. MoNTREAL LIGHT, 
Heat & Power Co., No. 146, post. ; 

121. .|—A borough corpn., as highway 
authority, expended a large sum of money upon 
altering & paving a road, which was thereb 

ermanently improved. The corpn. bond 

ecided that it would be right & proper so to alter 
& improve the road under the powers conferred on 
them by Public Health Act, 1875 (c. 55), 8. 149; 
but they decided to do the work at the particular 
time when it was done in order that the Automobile 
Club might be induced to use this road for proposed 
motor trials & races:—Held: the ct. could not 
interfere with the exercise by the corpn. of their 
powers under Public Health Act, 1875 (c. 565), 
8. 149, & a writ of certiorari ought not to be 
granted for the purpose of disallowing the 
expenditure. 

either in this ct. nor in the House of Lords can 

this be disputed as a proposition of law, that, where 
the legislature has conferred upon a public body 
&® power, with a discretion as to how they are to 
use it, no ct. can review or contest that discretion. 
The only question for the ct. is whether, as a 
matter of fact, the authority has exercised the 
power & used the discretion in the manner & for 
he purposes for which the discretion was given. 
If they have not, the ct. will interfere (BUCKLEY, 
L.J.).—R. v. BRIGHTON CoRPN., Ea p. SHOOSMITH 
(1907), 96 1. T. 762; 71 J. P. 265; 23 T. L. R. 
440; 61 Sol. Jo. 400; 61. G. R. 584, C. A. 

Where powers can be exercised without causing 
nuisance.|—See Sect. 6, sub-sect. 2, post. 

See, also, Sect. 5, sub-sect. 2, post. 








Sect. 4.—EXEMPTION FROM LIABILITY. 
SUB-sSECT. 1.—POWERS, ETC. HXERCISED 
WITHOUT NEGLIGENCE. 

122. No Hability without proof of negligence 
-——-Road watercourse.|—-One who in the exercise 
of a public function without emolument, which 
he is compellable to execute, acting without malice, 
& according to his best skill & diligence & obtaining 
the best information he can, does an act which 
occasions consequential damage to a subject is 
not liable to an action for such damage. 

The trustees of a turnpike road, empowered to 
make watercourses to prevent the road from being 
overflowed, directed their surveyor to present a 

lan for carrying off the water of an adjacent 
rook; he recommended, & on that recom- 
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mendation they adopted & caused him to make 
i ies ; d fugthe yetcc into th Gate ary tau e 
i conduc e wa eo 
ditches of j rare phere were ee 
discharge it, i was consequently o 
flowed :—Held: no action lay against the chair- 
man eae Arig ee who signed the order for 
cutt is trench. ; 
ett. ... executes a duty imposed on him 
by the legislature which he is bound to execute. 
He exercises his best skill, diligence & caution in 
the execution of it, & we are of the opinion that 
he is not liable for an injury, which he did not only 
not foresee, but could not foresee (GIBBS, C.J.).— 
SUTTON v. CLARKE (1815), 6 Taunt. 29$ 1 Marsh. 


429; 128 EB. R. 948. 

Annotations :-—Distd. Jones v. Bird (1822), 5 B. & Ald. 837. 
Apld. Boulton v. Crowther (1824), 2B. & C. 703. Consd. 
Fall v. Smi (1820), 2 Bing. 156; Smith v. Shaw s1e28), 
L. & Welsb. 98. pid. Grocers’ Co. v. Donne _(183 

Bing. N. ©. 34. . Smith v. Kenrick (18 

7 C B. 515; Scott v. Manchester Corpn. 

J. P.70: Whitehouse v. Fellowes (1861), 10 





765. Mersey_ Doc es v. Gibbs (1866), 11 
H. WI. - 687. . Blakemore v._ Glamorgt hire 
Canal Co. (1829), 3 Y. & J. 60; R. v. Eastern Counties 
Ry. (1842), 6 Jur. 657; Dawson v. Paver (1847) Hare, 
415; Re Cooling & G. N. Ry. (1849) 19 L. J. O.fB. 25; 
Metcalf v. Hetherington (1855), 24 L. J. Ex. 814 ; olliday 
v. St. Leonard's, Shoreditch, Vestry (1861), 11.C. B. N. 8. 
192: Clothier v. Webster (1862), 12 C. B. N. 8. 590; Coe 

. Tobin v. R. (1864), 16 C. B. 


v. Wise (1864), 5 B. & S. 440 } 
N.8. 310; East Fremantle Gorpn. v. Annois, [1902] A. C. 
213; Roberts v. Charing Cross, Euston & Hampstead Ry. 
1903), 87 L. T. 732; Maxey Drainage Board v. G. N. Ry. 
1912), 76 J. P. 236; Boynton v. Ancholme Drainage & 
tion Comrs., [1921] 2 K. B. 213; Howard-Flanders 
1926), 70 Sol. Jo. 544. Mentd. Nicklin 
10 Exch. 259; Bonomi v. Backhouse 
622: Rogers v. Rajendro Dutt ee 


v. Maldon aren ( 

vw. Williams (1854), 

(1858), EK. B. & EK. 

13 Moo. P. C. C. 209; Fletcher v. Rylands (1866), 

Exch. 265. 

123. Escape of water from main.|]—A 
water co. having observed the directions of the 
Act of Parliament in laying down pipes, is not 
responsible for an escape of water from them not 
carried by their own negligence. 

The fact that their own precautions proved 
insufficient against the effects of a winter of 
extreme coldness, such as no man could have 
foreseen, is not sufficient to render them liable for 
negligence. 

Fire-plugs properly constructed having been 
inserted as safety-valves in these pipes, in pur- 
suance of their Act. Semble: the co. are not 
liable for not removing accumulation of ice in the 
streets over such plugs.—BLYTH v. BIRMINGHAM 
WATERWORKS Co. (1856), 11 Exch. 781; 25 
L. J. Ex. 212; 26 L.T. O. S. 261; 20 J. P. 247; 
2 Jur. N.S. 383; 4 W. R. 294; 156 B. R. 1047. 

A tati —_ » Steggl -N Co. ; 
"New Rep. pnd Consd- Gisdcas Re. oe Goganaae’ of 
Carvetinagarum (1874), 30 L. T. 710. Refd. Smith v. 
L. & S, W. Ry. (1870), L. R.6C. P. 14; Stretton’s Derby 
Brewery Co. v. Derby Corpn., [1894] 1 Ch. 431; Bull v. 
Shoreditch Borough (1902), 1 L. G. R. 81; Montreal City 

; Scott, [1922] 2 A. C. 555. Mentd. Weld- 

Blundell v. Stephens, [1920] A. OC. 956; Baker v. James 

1921] 2K. B. 674; Re Polemis & Furness, Withy (1981 } 


K. B. 660: Phillips v. Britannia Hygienic Laun 
[1998]1K. B. 639. val 
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pers ia Ach of Pacllacn ad tor ths cote sas ot 
ra y Act of Par ent for the purpose 
eapplying water is, in the event of water escaping 
through a fracture in their main, protected from 
the doctrine established in Rylande v. Fleicher 
(1868), L. R. 3 H. L. 330, & before damages can 
be obtained it must be proved that the co. was the 
cause of the accident by reazon of their negligence. 
—SNOOK v. GRAND JUNCTION WATERWORES Co., 
Lrp. (1886), 2 T. L. R. 308. 


waterwo 
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125. -———.]—A main belonging to a water- 
works co. burst, & the water flooded pltfs.’ 
premises, causing considerable damage :—Held : 


the co. being authorised by Act of Parliament to 
lay the main, & having been guilty of no negligence, 
were not liable in damages to plitfs.—GREEN ¥. 
CHELSEA WATERWORKS Co, (1894), 70 L. T. 547; 


10 T. u. R. 259, C. A. 
Annotations :—Distd. Charing Cross Electricity Bw 
Hydraulio Power Co., [1914] 3 K. B. 77 


Corpn, v. Harpur, [1912] 3 EK. B. 493. 

126.. Overflow of canal water.|——-Where a 
work pf a public character, as a canal, has been 
constructed under the authority of an Act of 
Parliament, a right of action for an injury not 
occasioned wilfully, nor by any act necessarily 
causing' it, but arising from the user of the work, 
as, for instance, through the overflow of the water 
in the canal, must be founded on negligence; & 
negligence is of the essence of the action; & 
aap fa the jury have given a general verdict 
for piti., & it has been proved that the proximate 
cause of the injury was an act of defts.’ servants, 
as raising a flood gate, yet, if it is doubtful whether 
that act necessarily must have caused the injury, 
& the jury also find that there was no negligence, 
the verdict will be entered for defts.—WHITE- 
HOUSE v. BIRMINGHAM CANAL Co. (1857), 27 
L. J. Ex. 25. 


Annotations :—Distd. Hipkins v. Birmingham & Staffordshire 
Gaslight Co. (1860), 1 L. 'T. 303. Refd. Hammond v. St. 
Pancras Vestry (1874), L. R. 9 C. P. 316; Stretton’s 
Derby Brewery Co. ». Derby Corpn., {1894} 1 Ch. 431. 
127. —-— Sparks from locomotive.]—A railway 

co. authorised by the legislature to use locomotive 

engines is not responsible for damage from fire 
occasioned by sparks emitted from an engine 
travelling on their railway provided they have 
taken every precaution in their power & adopted 
every means which science can suggest to prevent 
injury from fire & are not guilty of negligence in the 
management of the engine.—VAUGHAN v. TAFF 

VALE Ry. Co. (1860), 5 H. & N. 679; 29 L. J. Bx. 

247; 21. T. 3804; 24J.P.453; 6 Jur. N.S. 899; 

8 W. R. 549.3; 157 BE. R. 1351, Ex. Ch. 

Annotations :—Consd. Freemantle v. L. & N. W. Ry. (1861 ) 
10 C. B. N.S. 89. Apld. Longman v. Grand Junction 
Canal Co. (1883), 3 F. & F. 736. Pint: Jones v. Festiniog 
aU de J 9: 288, AN Danger 2, Londen 

° ys ev-~G. FP. e .- rammersn) 
& City Ry. v. Brand (1869), L. np H. L. 171. Consd. 
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Buccleuch v. Metropolitan Board of Works (1870), L. R. 

& Exch. 221. Pt tage » tL. & 8. Ww: Rr y 1870), 

L. R.6C. P. 14; Dunn v. B ham Canal Go. i872 

Works Gad 1" sj Q Bt D wit wap Tow an Board of 
, « ° ® ‘ e ca 

Board v. H raed Corpn. (1884), ar & Fi. 999. Consd. 


L. & RB. Ry. v. Truman (1885), 11 A . 45: Evans 
v. M.S. & L. Ry. (1887). $6 Ch. D. Bye : Cowper Kasex 
v. Acton L. B. (1889), 14 App. Cas. 153. Apld. A.-G. v. 
Met. Ry., [1804] 1 Q. 'B. 384. . Long Haton Recrea- 
. Grounds Co. v. Mid. Ry. (1901), 71 L. J. K. B. 74. 
Weat tv. Bristol Tram. Co., (1908] 2 K. B. 14. 


. *5 1 
G. C. Ry. v. Howlett, [1916] 2 A.C. 511. Consd. 
Ys Light, Heat & Power Co, », Vandry, (1920) 
: 62. - Kearnes v. Cordwainers’ Co. Nee 
6 C. B. N. 8. 888; Cale. Ry. e. Lockhart (1860), 3 L. T. 
65; Scott vo. London Docks Co. (1864), 11 lL. T. 383; 
Madras Ry. v. Zemindar of Carvetinagarum (1874), 30 
L. T. 770; Cattlo r. Stockton Waterworks Oo. (1875), 

L. J. Q. B. 139; Hill vo. Metropolitan Asylum District 

aoe 1879), 4 Q. B.D. 433; KR. v. Sheward (1882), 

Q. B. D. 741; Gas Light & Coke Co. v. St. Mary Abbots 
Kensington Vostry (1884), Cab. & Ei. 368; National 
Teleppoue Co. v. Baker (1893), 62 L. J. Ch. 699; Hmaloy 
v. N. E. Ry., (1896) 1 Ch. 418; Jordeson v. Sutton, 
Southcoates & Drypoo} Gas Co., [1898] 2 Ch. 614; South: 
wark & Vauxhall Water Co. v. Wandsworth Board of 
Works, [1898) 2 Ch. 603; Canadlan Pacific Ky. ». Roy 
[1902] A.C. 220. Mentd. Fetohor v, Itvlands (1865), d 

.J. Ex.177; H.M.S. Bellerophon eio) 33 L. T. 412; 
Powell v. Fall (1880), 5 Q. FB. h. 597; Dulleu v. White, 
[1901) 2 K. B. 669; Jackson v. Mumford (1902), 8 Com. 
Cas. 61; ated v. Britannia Hyglenio Laundry Co., 
(1923) 1K, B. 539. 

128. ——— ——-.]—SmitTH v. Lonpon & Soutu 
WESTERN Ry. Co., No, 133, post. 

129. Sparks from steamboat.]—In an action 
against a canal co. for damage caused by the 
emission of sparks from the engines of a steamboat 
used by them; evidence being given that there 
were s0Me mechanical appliances which were used 
to prevent the emission of sparks, & that there 
were species of fucl & modes of dealing with the 
furnaces for that object, which had not heen 
adopted, etc., the question was left to the jury 
whether there had been a neglect by defts. of any 
practicable precautions which they reasonably 
ought to have used.----LONGMAN v, GRAND JUNCTION 
OANAL Co. (1863), 3. & I, 736. | 

130. Leaky drain.}—Decfts. in whom, under 
Metropolis Management, Act, 1855 (¢c. 120), were 
vested, & who had the control & management of, 
all the drains & sewers in the parish, except the 
main sewers, gave leave to the Drinking Fountains 
Assocn. to erect a drinking-fountuin in Argyll 
place, near to pltfs.’ premises, & undertouk to 
pay for the supply of water thereto at the rate of 
15 gallons per hour day & night. The supply was 
in a stream of a quarter of an inch in diameter, 
& the surplus or waste water was carried off b 
a waste pipe, which also, by leave of defts., 
under the superintendence of their surveyor, was 
connected with a gully drain or sewer which ran 
close to pltfs.’ wine cellars & descended into the 
main sewer underneath such cellars. The fountain 
commenced working in Apr. 1862, & in Sept. 1863, 
a quantity of water, which had escaped from the 








vw. Counry OF 


duty imposed on ], —~-—.}~-STEELE 
York (1888), 15 A. R. 666.——CAN, 


r.~—GKEEN 1, ST. 


Held: the municipality was liable JoHN’s CoRPN. (1869), 12 N. B. R. 
at the sult of the person go Injured.— (1 Han.) 523.—CAN. oR REET Oe ee aT 
38. RNS. WepE ae ae (190 d. ——.}—Rayv. Perron Vittace RR. & G.) 93.—CAN. 
47.—AUS. . i ha CorRpn. (1874), 24 C. P. 73.—CAN. n. ~—-.}~LOOKH ant °. Br. JonN's 
tr. ~——.}—CaINE v. COLLIE (MAYOR @. Sa PY ek tad v. ST. JOHN’s Compn. (1891), 30 N. B. QR. 445. . 
& CouncILio i Corpn. (1879), 18 N. B. R. (2 P. & B.) eine (ee v. DARTMOUTH 
sae ie, alae trae Hs 1. Re 636.—OAN. ConPN. (aya), 25 N.S. Ne (3B. & G.) 
- ~———.}—GARLICK v. WINGHAM {, ——.}—Watson v. CoLcHestrr 177.—CAN. 
Muntcrraurry Counom, (1925), 26 MUNICIPALITY (1884), 18 N. 8, Rt. , a, }--FRAKER 0. NEW GLASGOW 
oe N. g. Ww. 9.—A US. » (6 R. & G.) BO CAN corn, (802). N. $, R. (12 R. & G.) 
on, a ty -GRAVES v. WaLKOM '. —~———-.] —- PRESTON v. Ca N ‘ ‘ 
(1926) 8. A. 8. R. $4.—AUS, '  CORPN. (a7), 14 A. K. 85.--CAN. q. ———.J—Lanostary v. McRAp 
: T Wkerxrn fy Go T1888) 17 (1887) 14 DR O52. -OAN Comer, a ae RALEIGH 
U.C.R.65.—CAN, ; , EMP AC i CORFR, (1893), 21 8. C. I. 103.—CAN. 


e. ——. 
tebis to ta doce porpm. is 


k, ———~.}-—SiMPson vv. HOUNTSVILIZ 
Dt oe Comrn. (1887), 13 O. R. 101.—~ 


bb. ———.}—No action will Ho for 
doing that which the Lagisisture bas 


24. 


Sect. 4.—Exzemption from liability: Sub-sect. 1.] 
gully drain & accumulated at the back of the wall 
of the cellars, forced its way into pltfs.’ cellars & 
damaged their stock of wine there. Thereupon, 
by order of defts. the gully drain was opened, & 
it was found that the earth on which it had 
originally rested had sunk, & so the bottom of the 
drain had cracked & become leaky, & caused the 
damage. A new pipe-barrel drain was then sub- 
stituted by defts. for the old gully drain, since 
which no leakage had occurred. The gully in, 
which was an ordinary brick drain, was made 
before pltfs.’ cellars, which were about forty years 
old, were built. The walls of the cellars were in 

ood condition, & until the erection of the fountain 

ad been dry & free from damp. Pltfs. were 
ignorant of the condition of the gully drain or of 
the water outside their cellar wall until this 
occurrence, & defts. had no means of ascertainin 
its state unless they had opened it, which they di 
not do till Sept. 1863, after the water had escaped 
into pltfs.’ cellars, as they had no previous notice 
that it was out of repair. Conflicting evidence was 
given before the arbitrator as to the cause of the 
sinking of the soil of the drain, & he stated that it 
was impossible at this distance of time to form 
a satisfactory opinion upon the point. In an 
action to recover damages from defts. for the 
injury sustained by the leakage of water from the 
drain into pltfs.’ cellara, through the alleged 
neglect of duty on the part of defts. in not properly 
examining the drain, at the time the waste pipe 
from the fountain was, by their permission, 
introduced into it, & ascertaining that it was in 
a fit condition to perform the additional duty 
thereby imposed on it:—Held; there was no 
evidence of negligence on the part of defts.— 
GORDON v. St. JAMES’S, WESTMINSTER, VESTRY 
(1865), 13 L. T.611; 380J. P. 24. 

131. Obstruction of access to premises.]— 
London (City) Improvement Act, 1847 (c. cclxxx), 
oe by sect. 1, that Lands Clauses Consolida- 

ion Act, 1845 (c. 18), ‘‘ so far as the provisions 
thereof were not expressly varied or excepted,” 
should be incorporated, & by sect. 19, that ‘‘ so 
much of the Lands Olauses Consolidation Act, 
1845 (c. 18), as relates to the purchase of lands 
otherwise than by agreement’”’ should not be 
incorporated. The Holborn Valley Improvement 
Act, 1804 (c. Ixi), by sect. 5, incorporated the 
Act of 1847, except sect. 19, & also the pro- 
visions of the Lands Clauses Consolidation Act, 
1845 (c. 18), ‘‘except the part of the last- 
mentioned Act with respect to the purchase & 
taking of lands otherwise than by agreement.”’ 
An Act for further improvements of the Holborn 
Valley, passed in 1867, by sect. 1, incorporated the 
a bach Improvement Act, except certain sects., 

the Lands Clauses Consolidation Act, 1845 
(c. 18), ** except the provisions of the last-mentioned 
Act with respect to the purchase & taking of lands 
otherwise than by agreement.”’ Under the Hol- 
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born Valley Improvement Act, 1864 (c. 1xi), 

defts, coneteusted certain works, & thereby blocked 

up a street near pltf.’s premises, & diminished the 
access to & value of the premises; & pltf. sent in 

a claim under Lands uses Consolidation Act, 

1845 (c. 18), s. 68 :—Held: Lands Clauses Con- 

solidation Act, 1845 (c. 18), s. 68, was excepted from 

the local Acta, & even assuming sect... 68, if 
incorporated, would ag a right to compensation, 
this being so, & no other sects., giving such a right; 
pltf. was not entitled to compensation either by 
statutory process or right of aetion at common law. 

In the present state of the law, as laid down in 
R. v. Pease, No. 275, Ot & subsequently con- 
firmed by Vaughan v. aff Vale Ry. Co., No. 127, 
ante, in the Exch. Ch., it is difficult to see how any 
action could be maintained against defts. for 
anything done by them without negligence\ under 
the powers of their Acts of Parliament (MONrAGUE 
Smith, J.).—DuNGEY v. LONDON CORPN. (1869), 
Sane J. © P. 298; 20 L. T. 921; 17 R. 

132. —— Vibration from railway train.];—The 
Lands Clauses Consolidation Act, 1845 18), 
& the Railways Clauses Consolidation Actj 1845 
(c. 20), do not contain any provisions undes/ which 
@ person, whose land has not been taken Tor the 
purposes of a railway, can recover statutory 
compensation from the railway co. in respect 
of damage or annoyance arising from vibration 
occasioned, without negligence, by the passing 
of trains, after the railway is brought into use, 
even though the value of the property has been 
actually depreciated thereby. 

It is for those who say that this nuisance is 
legalised, & the right of action taken away, to 
show it (BRAMWELL, B.).—HAMMERSMITH & CITY 
Ry. Co. v. BRAND (1869), L. R. 4 H. L. 171; 38 
L. J. Q. B. 265; 21 L. T. 238; 34 J. P. 86; 18 
W. R. 12, H. L. 3; revag. S. C. sub nom. BRAND v. 
HAMMERSMITH & CiTy Ry. Co. (1867), L. R. 2 
Q. B. 223, Ex. Ch. 

Annotations :—Apld. City of Glasgow Ry. v. Hunter (1870), 
34 J. P. 612. Consd. Smith v. L. & S. W. hy. asta), 
L. R.6C.12.14; R.v. Cambrian Ry. (1871), L. R. 6 Q. B. 
422. Expld. Buccleuch v. Metropolitan Board of Works 
a 72), L. R. 5 H. L. 418. Consd. Smith v. Mid. Ry. & 

- & Y. Ry. (1877), 37 L. T. 224; D 

Board of Works (1881), 7 Q. B. D. 418; 

Asylum District v. Hill (1881), 6 App. Cas. 193. Expld. 

Cale. Ry. v. Walker’s Trustees (1882), 7 App. Cas. 259. 

Apld. Lea Conservancy Board v. Hertford Corpn. 

Cab. & El. 299. Consd. L. & B. Ry. v. Truman (1885), 11 

App. Cas. 45; Co L. B. (1889), 14 

App. Cas. 153. Apld. A.-G. v. Met. (1804) 1 Q. B. 

384; Canadian Pacific Ry. v. Roy, 02) A. C. 220. 

Distd. Edinburgh Water Trustces v. Sommerville 1906), 

95 L. T. 217; Fletchor v. Birkenhead Corpn., (1907] 1 

K. B. 205. . Clowes v. Staffords Potteries 

Waterworks Co. (1872), 8 Ch. App. 129, n.; Jones v. 

Stanstead, Shefford & Chambly Railroad Go. (1872), L. R- 

4 P. 0. 98; G. W. Ry. v. Smith (1876), 2 Ch. D. 235 j 

acme v. GN, Ry. (1877), 2 Q. B. D. 224; R.v, Shewa 

(18 0) Oe B. D. 741; R.v. L. G. Board & Taylor (1882), 

2L.3.M.C.4; P e Corpn. v. West (1887), 12 App. 

Cas. 602; North Shore Ry. v. Pion (1889), 14 App. Cas. 

612; Holliday v. Wakefield Corpn., (1881] A.C. 81; 

Meux Brewery Co. v. City of London Electric 

Shelfer ». City of London Electric Lighting 
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f. -}--KIRK v. CITY OF TORONTO 
CORPN. (1903), 7 O. L. R. 36: 2 
O. W. R. 1138; 240. L. T. 63.—CAN, 

g. ———. }—-DEYo v. K1neston & Pem- 
BROKE Ry. Co. (1904), 24 C. L. T. 393; 
8 oO. L. R. 588 ; 4 Oo. e R. 1823.—CAN, 
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T. 84; o. N. BE. Ry., [1896] 1 Ch. 418; 
Pit by t. i uate’ choo! Board ibeer a Ch. 487°: 
Jordeson v. Su Southcoates & D 1 Gas Co 
{1898} @ Oh. 614; Southwark & Va Water Co. v. 
an » 
Pacific Ry. »v. 
QGroun: 
74: Dawson ve. G. N. & City RY {1905 i 
Ce eee acata Tivo. Toronto Ose Liber ae 
* ~@. 20Fro0 m. a Ve 
re Colwyn Bay & Colwyn U 


315; Horton »v. wyn . O, {1 
d a7; Price's Patent Candle Co +. L. G. ttt 


. 327 

: . v.B 1T : .Jo.Q.B. 
cB Ss Wests Pastel tra. Ge TY Bo 
4; Board of Agriculture 
for Scotland v. Plummer, {1916} 1 A. C. 675 ; Quebeo Ry. 

ight, Heat & Power Co. v. Vandry, [1920] A. C. 662. 

Maid. Hs, Futham Grins (1900), 12, G. i 88: Cold 

Charity v. H., [1928] 2 A. C, 315.’ sicihagcaiaats 

133. Fire from refuse.}] — Workmen 
employed by defts., a railway co., after cutting the 
grass & trimming the hedges bordering the railway, 
placed the trimmi in heaps between the hedge 
& the line, & allowed them to remain there fourteen 
days during very hot weather, which had con- 
tinued for some weeks. A fire broke out between 
the hedge & the rails, & burnt some of the heaps of 
trimmings & the hedge, & spread to a stubble field 
beyond, & was thence carried by a high wind across 
the stubble field & over a road, & burnt pltf.’s 
cottage, which was situated about 200 yards from 
the place where the fire broke out. There was 
evidence that an engine belonging to defts. had 
passed the spot shortly before the fire was first 
seen, but no evidence that the engine had emitted 
any sparks, nor any further evidence that. the fire 
had originated from the engine, nor was there any 
evidence that the fire began in the heaps of 
trimmings & not on the parched ground around 
them :—Held: if defts. were negligent they were 
responsible for the injury that resulted from their 
conduct to pltf., although ne could not have 
reasonably anticipated that such injury would be 
caused by it. 

I take it that, since the case of Vaughan v. Taff 
Vale Ry. Co., No. 127, ante, which was expressly 
affirmed in Hammersmith & City Ry. Co. v. 
Brand, No. 132, ante, it is clear that when a 
railway co. is authorised by their Act of Parlia- 
ment to run at ene on their line, & that cannot be 
done without their emitting sparks, the co. are not 
responsible for injuries arising therefrom, unless 
there is some evidence of negligence on their part.— 
SMITH v. LONDON & SOUTH WESTERN Ry. Co. 
(1870), L. R. 6 C. P.14; 40L. J.C. P. 21; 23 
L. T. 678; 19 W. R. 230, Ex. Ch. 





Annotations : - Bull v. Shoreditch ae (1902), 
67 J.P. 37 ;. He Polemis & Furness, Withy, [1 ques K. B. 
5 v. Roy, (1902) A. C. 


60. a Pacific Ry. { 

220 bg McDowall v. ad. WwW. Ry. (asi) 71 L. J. K. » 330; 
H.M.S. London, (1014) F. 72; Weld-Blundell v. Stephens, 
{19201 oi C. 956. entd. Clinton v. Lyons, (1912) 3 
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1384, Smoke & noise from sige ee SRC 
railway co. took for their railway the back 
premises of houses consisting of some sheds & 
outhouses, but did not take the dwelling-houses 
themselves, all being the property of H. After 
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the railway was made, the dwelling-houses were 
deteriorated in value ‘by the smoke & noise of 
trains & their proximity to the railway :—Held : 
though H. retained part of the premises, he 
could not claim damages for injury to that part by 
smoke & noise, & he was in no better situation than 
if none of his proferty had been taken for the 
railway. 

Whatever is done by the co. in pursuance of their 
powers, & done without neglect & without an 
excess of their authority, is a legitimate conse- 
quence of the statutory enactments, & must not 
be considered as doing injury to any one (LorD 
WESTBURY).—CITY OF GLASGOW Union Ry. Co. 
v. Hunter (1870), L. R. 2 Sc. & Div. 78; $4 
J. P. 612, H. L. 

Annotations :-—Consd. Buccleuch c. Mctropolitan Board of 

Works (1872), L. R. 8 H. U. 418. Apld. R. ov. Showard 

1880), 9 Q. B.D. 741. Consd. Cowper Masex vt. Actou 

. B. (1889), 14 App. Cas. 153. Apld. R. v. Mountford, 
xz 7». London United Tramways (1901), Ltl., (1906) 

2 K. B. A nad. Horton v. Colwyn Bay & Ovlwyn 

U. C., [1908] 1 K. B. 327. eld. Jones ». Staustead, 

Shefford & Chambly Railroad Co. (1872), LL Rh. 4 PLC. 
aoe Rockingham Sisters of Charity v. t., (1022) 2 A.C. 


135. Sewage overflow.|—Wherc a specified 
duty is imposed by statute upon a public body it 
is, in the absenco of express enactment, to be 
assumed that the legislature intended to exempt 
the public body from liability to make compensa- 
tion for alleged omissions to fulfill that duty, 
unless negligence cap be proved to exist. 

Metropolis Management Act, 1865 (c. 120), s. 72, 
imposes upon certain vestrics, amongst them 
defts., the duty of kceping the sewers in their 
respective parishes properly cleared, cleansed & 
emptied. Pltf. was the occupier of a messuage in 
defts.’ parish, & received injury from the over- 
flow of a sewer; the overflow happened without 
any default on the part of defts.:--Held: pltf. 
could not maintain an action against defts. for 
the injury which he had suffered.—LAMMOND v. 
St. PANcRAS Vestry (1874), L. Ro 0 C. PL 38s 
43 L. J.C. P. 157; 301. T. 200; 383. 2.456; 22 
W. RK. 826. 

Annotations :—Apld. Fleming v. Manchestor Corpn. (1881), 
44uq.7.617. Folld. Bateman v. Poplar Board of Works 
(1887), 37 Ch. D. 272.  Distd. Price v. South Motropolitan 
Gas Co. ee 65 L. J. Q. B. 126. Apld. Baron v. Port- 
alade-by-Sea U. OC. (1808), 68 L. J. b. B. 049. Refd. 
Stretton’s Derby Brewery Uo. v. Derby Corpn., [1804] 
1 Ch. 4313 Wilson’s Music & Geucral Printing Co. v. 
Finsbury B. C., (1908) 1. K. 8. 563. Mentd. Humphrios 
v. Cousins (1877), 3C. P. D. 239; Queenborough Corpu. v. 
Smeed, Dean (1904), 68 J. I’. 244. 

136. Poor law auditor’s costs.|-—-A poor 
law auditor allowed his costs of ea tea oe for 
the recovery of moncys surcharged by him in the 
accounts of an assistant overseer, although those 
proceedings proved abortive & were mistaken on 
his part, on the ground that he was a public officer 
acting to the best of his judgment in the discharge 
of his duty.—Prest v. Royston Union (1875), 
33 L. T. 564; 24 W. BR. 174. 

187. aper is Pens Where persons are 

Parliament for a particular 
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se, & have full powers given them to effect 

purpose, if the effecting of it may occasion, 
not only in the course of originally executing the 
mecessary works for the required purpose, but at 
recurring intervals afterwards, inconvenience or 
injury to others, they may be treated as under an 
obligation to take, from time to time, measures 
to prevent the occurrence of such inconvenience & 


n ¢ . 

Te Where the legislature has authorised certain 

ersons to effect a certain purpose, & has given 
them the powers necessary to effect it, they may 
exercise those powers to their full extent witbout 
incurring responsibility, but in so doing they must 
not occasion any needless injury to any one. 

(3) No action will lie for doing that which the 
legislature has authorised, if it be done without 
negligence, although it docs occasion damage to 
any one ; but an action lies for doing that which the 
legislature has authorised, if it be done negligently. 
... If by a reasonable exercise of the powers, 
either given by statute to the promoters, or, which 
they have at common law, the damage could be 
prevened it is, within this rule, ‘‘ negligence ’’ not 

o make such reasonable exercise of their power 
(LorD BLACKBURN).—GEDDIS8 v. BANN RESERVOIR 
PROPRIETORS (1878), 3 App. Cas. 430, H. L. 


Annotations :—As to (2) Apld. Harrison v. Southwark & 
Vauxhall Wator Co., [1 o1 2 Ch. 409. Distd. Lagan 
Navigation Co. v. Lambeg Bieaching, Dyeing & Finis 
Co., [1927] A. C. 226. Aa to (3) d. Fleming v. Man- 
chester Corpn. (1881), 44 L. T. 617; Evans v. M. 8. 
& (1887), 36 Oh. D. 626 nsd. Thompson 
Oliver v. Horsham L. B. 1 
. B. 332; Southwark & Vauxhall Water Co. v. Wands- 
worth Board of Works, [1898] 2 Ch. 603. Apld. Lambert 
v. Lowestoft ant {1901} 1K. B. 590; Canadian Pacific 
Ry. v. Roy, [1902] A. C. 220; Papworth v. Battersca 
Corpn. eu Adah is 1 K. B. 583; Carpenter v. Fins- 


Q 





bury B. B. 195; Boynton v. Ancholme 

Drainage & Navigation Comrs., [1921] 2 K. B. 213. Expid. 

Sheppard v. Glossop Borough Corpn., (1921] 3 K. B. 132. 

- Lagan Navigation Co. v. Lambeg Bleaching 

Dyeing & Finishing Co., [1927] A. C. 226. d. Hill 

». Metropolitan Asylum Managers (1879), 4 Q. B. D. 

433; MoClelland «. Manchestor Corpn., (1912) 1K. B. 

118; Nowberry wv. Bristol Tramways & Carria Co. 

1912), 107 I. T. 801. Generally, Consd. Gas Light & 

Joke Co. v. St. Mor Abbots, a oa outon Vestry ieee). 

Cab. El. 368. istd. Truman v. L. B. & 8. O. Ry. 

75 L. T. 245. Distd. Goldberg v. Liverpool Corpn. (1900) 

82 L. T. 362; G. O. Ry. v. Hewlett, [1916] 2 A. C. 511. 

. Haat Fromantie Corpn. v. Annois, [1902] A. C. 213; 
sh vw. G. N. Picoa. & pale ha nie (1903), 67 J. P. 417. 
entd. Colac v. Summerfield, [1893] A. C. 187; A.-G. v. 

Conduit Colliery Oo., (1896) 1 Q. B. 301. 

188, ——— Tramway accident.]—A steam tram- 
way co. is not liable under Tramways Act, 1870 
(c. 78), s. 55, for injuries caused by an accident 
in the street in course of the lawful using of the 
tramway, unless some negligence on the part of 
their servants is proved.— BROCKLEHURST v. 
MANCHESTER, BuRY, ROCHDALE & OLDHAM STEAM 
Tramways Oo. (1886), 17 Q. B. D. 118; 65 L. T. 
406; 61 J.P.65; 84 W. R. 568, D.C. 

Annotation -——Dista. Midwood v. Manchester Corpn., [1905 } 

139. ——— Noisy pump.]—Hakrison v. SouTu- 
WARK & VAUXHALL WATER Co., No. 284, vost. 

40. ——— Sewers inadequate.}|—In 1855 a muni- 
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made a sewer under a road within their 
district. Many years afterwards the owners of 
premises abu on the road erected a a abe A 
&, in pursuance of Public Health Act, 1875 (c. 55), 
gs. 21, or the correspo sect. of the Sanitary 
Act, 1866 (c. 90), connected the drainage of the 
brewery cellars with the sewers. 

In 1891, 1892 & 1898, the cellars were damaged 
by he ha: 

The floodings arose from the fact that by reason 
of the large increase in recent years in the number 
of buildings draining into the sewer, when very 
heavy falls of rain occurred, the sewer was too 
small to carry off the influx of water, & the pressure 
forced the contents of the sewer through the con- 
nections into the cellars. The system of drainage 
originally adopted reasonably provided for the 
district & for the then probable increase of buildings 
which would have to drain into it. There had 


cipal corpn. 


_ been no negligence in constructing or maintaining 
. the sewer, or in not providing a new sewer or sewage 


system :—Held: (1) the corpn. were not liable as 
strangers & apart from any statutory dyty; 
(2) in the absence of negligence, the corpn. were 
not liable under Public Health Act, 1875 (c. 55), 
s. 19.—STRETTON’S DERBY BREWERY Co., LID. 
v. DERBY CORPN., [1894] 1 Ch. 431; 63 L. J. Ch. 
185; 689 L. T. 791; 42 W. R. 683; 10 T. L. R. 
94; 8 R. 608. 


Annotations :—Cenerally, Retd. Lambort v. Lowestoft Corpn., 
[1901] 1 K. B. 590; Hesketh v. Birmingham Corpn., 
(1924)1K.B. 260. 


141. Subsidence in highway.]—-A junction 
of a drain with a sewer which had been made in 
mortar had been worked through by rats & 
subsequently this caused a hole about 2 feet 
in diameter under the surface of the road. The 
crown of the road gave in under the weight of 
pltf.’s horse thereby causing the injury. Nothing 
had occurred to give defts. warning that there 
was anything wrong with the sewer, drain, or 
road. held at the trial, & still hold, that 
there was no evidence of negligence to go to the 
jury, & I therefore discharged them, counsel 
agreeing on both sides that the ct., or, if necessary 
the Ct. of Appeal, should have the power to draw 
any inferences of fact necessary to determine the 
case. Upon further consideration counsel for 
plitf. did not rely on negligence but contended that 
pltf. was entitled to recover damages on the 
ground that a nuisance was constituted by the 
fact that a defect in a sewer was the cause of the 
existence of a hole in the highway. The re- 
sponsibility of defts., the sanitary authority for 
the Borough of Lowestoft to maintain the sewers, 
rests upon Public Health Act, 1875 (c. 55), ss. 138, 
16, 19. In fulfilling their duties they are acting 
under statutory authority, & it is now clearly 
established that under ordinary circumstances no 
action lies for injury occasioned by the execution 
of a statutory duty unless it had been negligently 
performed. .. . I find that in this case there was 





nothing to warn defts. that there was anything 
wrong with the sewer nor could they by the 
exercise of any reasonable care have discovered 


the existence of the hole under the road until the 
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St. BONIFACE CORPN., {1935} 2D. L. R. 
979: {1985) 2 WwW. W. R. 209; 35 
Man. R 93.—CAN. 

o. a, -— LINGRELL e. Moun. Distr. 


Nov. CiTry or 
[1925] 1D4L. R. 
40.—CAN. 


Part I1].—Exxrcisz or Staturory Powers, Durtiss, etc. 


accident happened (Lorp ALVERSTONE, C.J.).— 
LAMBERT W. WESTOFT CoRPN., {1901} 1 KE. B. 
590; 70 L. J. K. B. 838; 84 L. T. 237; 65 J. P. 
326; 49 W. R. 316; 17 T. L. R. 278; 45 Sol. Jo. 


95. 
One ati s—Mentd. Short v. Hammorsmith Corpn. (1910), 

104 L. T. 70. 

142. ——— Railway user.}] — A railway co., 
authorised by statute to eal on its railway 
undertaking in the place & by the means adopted 
is not nsible in damages for injury not caused 
by negligence but by the ordinary & normal use 
of ita railway: or, in other words, by the proper 
execution of the power conferred by the statute.— 
CANADIAN Paciric Ry. Co. v. Roy, [1902] A. C. 
200; 71L.J.P.C, 51; 86L. T. 127; 50 W. R. 
415; 18T. L. R. 200, P. C. 


Annotations :—Refd. McClelland ». Manchester Corpn. 
(1911), 76 J. P. 21; Quebec Ry., Light, Hoat & Power Co. 
vw. Vandry, {1920] A. ©. 662. 


143. ——— Fumes from sewer.]|—Boomp v. 
BrRoMLEY RvurAL Districr Councm (1905), 69 
J.P. Jo. 533. 

144. Pollution of water from reservoir.} 
—NRiparian proprietors are entitled except so 
far as their rights are varied by statute or special 
circumstances, to require that nothing shall be 
done to affect to their prejudice either the quantity 
or the quality of the stream as it flows in a natural 
state; & when an Act of Parliament authorises 
interference with the natural flow, the original 
rights of the riparian proprietors are impaired 
only so far as the reasonable exercise of the 
statutory rights impairs them. But where a 
water co. was empowered by Act of Parliament 
to construct a reservoir on a stream, in order to 
supply a town with water, & the Act provided that 
a fixed amount of compensation water should be 
allowed to flow from the reservoir for the benefit 
of the riparian proprietors lower down the stream : 
—Held: in the absence of negligence, the water 
co. was not liable for damage caused by the pollu- 
tion of the compensation water from accidental 
causes.— EDINBURGH WATER TRUSTEES v. SOMMER- 
VILLE & Son (1906) 05 L. T. 217, H. L. 

145. —-—- Submerged obstruction in river.]— 
Pitfs.’ steamer, while navigating the river Thames 
near Kew Bridge, was damaged by a bulk of timber 
which had been at one time apparently uscd as a 
pile, & which was afterwards found to have ita 

lunt end stuck in the bed of the river & its pointed 
end slanting upwards & only a few inches below 
the surface of the water :—Held: assuming that 
a duty lay upon the Thames conservators to keep 
the river es free from obstructions to 
navigation, there was no evidence that the 
conservators had been guilty of any neglect 
of such duty causing the damage to pitf.’s 
steamer.-QUEENS OF THE RIvER §.S. Co., 
Irp. v. Haston, Gisp & Co., River THAMES 
CONSERVATORS (1907 ), 96 L. T. 901; 23 7. L. R. 
ra 12 Com, Cas. 278; 10 Asp. M. L. C. 542, 


146. Overhead electricity wires.|—A derrick 
used in putting up a house in one of the streets 
of Montreal was brought into contact with the 
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overhead wires of resp. co., with the result 
that a current of electricity was diverted to 
the street & killed ee husband :—-Held: 
resps., being authorise y a Colonial Act, in 
the alternative to place their wires either over- 
head or underground, were not guilty of negligence 
in adopti one alternative rather than the 
other, or in neglecting to insulate or guard 
the wires in the absence of evidence that such 
precaution would have been effectual to avert the 
accident.—-DUMPHY v. MONTREAL LIGHT, HEAT & 
POWER Co., [1907] A. C. 454; 70L. 3. P. C. 71; 
97 L. T. 499; 23 T. L. R. 770, P.C 


Annotation :—Refd. Queboo Ny., Light, Heat & Power Co. 
v. Vandry, (1920) A. C. 662. 


147. Creosote fumes from road paving.|— 
Defts., a tramway co., who were by thvir special 
Act under an obligation to pave certain parts 
of a road, on which their tramway was luid, with 
wood paving, used for that purpose wood blocks 
coated with creosote. The fumes given off by 
the creosote injured plants & shrubs belonging 
to pltf., a market gardener, whose premises 
were near the road. There was another kind of 
wood paving in use which defts. might have used, 
& which could not have caused injury to pltf.’s 
plants & shrubs. In an action by pitf. in respect 
of the damage caused as above mentioned, 
the jury found that it was rcasonably necessar 
for defts. to pave the road as they di 
according to their knowledge at the time, but that 
in the light of the evidence given at the trial it 
was not reasonably necessary :—Held: defts. 
were not authorised by their special Act to use the 
particular kind of wood paving which they had 
used, & although they did not know that the usc 
of creosoted wood might cause damage & were not 
guilly of negligence they were, upon the principle 
laid down in Fletcher v. Rylands (1868), L. R. 3 
H, L. 330, liable to plitf. in respect of the damage 
sustained by him. 

It is... established law that, if a statute has, 
cither expressly, or by necessary implication, 
authorised the doing of a particular thing, no 
action will, in the absence of negligence in the 
mode of doing it, lie in respect of damage thereby 
caused (LORD ALVERSTONE, (.J.).—WHEST vu. 
BristoL Tramways Co., [1908] 2 K. B. 143 77 
L. J. K. B. 684; 09 L. T. 264; 72 J. BP. 2435 
24 7T. L. R. 478; 52 Sol. Jo, 303; 6 L. G. KR. 609, 
C. A. 

Annotation :—Mentd. Rainham Chemical Works v. Belvedere 
Fish Guano Co., [1921] 2 A. C. 465. ; 
148. Road gully grating.|—A local authority 

in 1883, acting under Metropolis Management Act, 

1855 (c. 120), 8. 105, paved & made up a road, & for 

the purpose of carrying away the surface water thoy 

constructed a gully near the side of the road leading 

into a subjacent sewer, & covered the hole with a 

grating. Tho grating & framework were so laid 

as to cause a considerable depression in the road, 
but the work was done with due carc & skill in 
accordance with the usual method at the time. In 

1912, plitf. was riding a bicycle along the road, 

when in passing over the grating she was, in con- 

sequence of the depression in the road, thrown 
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from her bicycle & injured. In an action against 
the local authority to recover for the 
injuries so sustained, the jury found that the 
grating, by reason of the excessive depression in 
he original construction, was dangerous to a 
careful cyclist, but that the local authority were 
not aa ee in not having discovered the defect : 
~——Held : as the local authority, in the execution of 
their statutory powers, had exercised due care & 
skill in the original construction of the crating: 
as they were not negligent in not having discovered 
the danger, they were not liable though the work 
turned out subsequently to be dangerous.— 
PAPWORTH ¥v. BATTERSEA CORPN., [1916] 1 K. B. 
588; 85 L. J. K. B. 746; 114 L. T. 8340; 807. P. 
177; 60 Sol. Jo. 120; 14 L. G. R. 236, C. A. 
Annotation :—Refd. Nash v. Rochford R. C., [1917] 1 EK. B. 


149. Flooding from canal.]—By a local Act 
of 1848 a canal constructed under previous local 
Acts by canalising a river was vested in applts., who 
were required by that Act to keep the navigation 
& locks, & all works to be thereafter executed for 
the improvement thereof, in an efficient state for 
the traffic thereon. In 1912 applts. raised the 
coping on both sides of one of their locks & the 
banks behind it to prevent the lock from being 
flooded. Resps., adjacent landowners, objected 
that the effect of these works was to pen back the 
water in the part of the canal above the lock & 
to occasion the flooding of their lands, & in con- 
sequence of these objections applts. removed the 
coping without prec to their rights, but they 
did not reduce the height of the banks. In 1024 
during a heavy flood resps., without notice to 
applts., cut away a portion of these banks to allow 
the flood water to escape. In an action by applts. 
for an injunction to restrain resps. from inter- 
fering with the banks, resps. justified their acts 
as having been done in the abatement of a nuisance 
caused by applts. in raising the banks :—Held: 
there being no evidence of negligence, applts., 
in constructing works in the exercise of their 
statutory powers for the protection of their naviga- 
tion, were not liable for the flooding of resps.’ 
lands.—-LAGAN NAVIGATION Co. v. LAMBEG 
BLEACHING, DYEING & FINIsHiInac Co., Lin. 
[1927] A. C. 226; 96 L. J. P. C. 25; 186 L. T. 
417; 91J.P.46; 25L.G. R.1, H. L. 

150. Effect of provision in private Act—Flooding 
from river.]——Under a Navigation Act, persons sus- 
taining damage ‘‘ by reason of such navigation,”’ 
were entitled to compensation. ‘The trustees, hav- 
ing under their control a lock, weir, & clows, through 
which the water could be let off, kept down the 
clows during a flood, & so penned back the water 
coming down the stream, whereby the works of 
prosecutor were damaged :—Held: prosecutor 
was, upon these facts, entitled to judgment; it 
was not necessary to aver in the writ of mandamus 
that there would have been no flooding but for the 
works of defts.; the proximate cause of the 
damage, the penning back the water, being done 
on account of the navigation, the trustees were 


GLascow CoRPN., [1920] 8. 0. 90; 57 
Bo. L. R. 476.—S00T. 
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had com- 


liable under their Acts, although they aol 


mitted no breach of duty; & it was no 
say that what they did was done skilfully, & in 
order to protect other works of their own, & the 
lands of other persons lower down the stream.—— 
R. v. DELAMERE (LORD), ETC., RIVER WEAVER 
NAVIGATION TRUSTEES (1865), 29 J. P. 500; 13 
W. R. 757, Bx. Ch.; affd. on other grounds, sud 
nom. DELAMERE (LORD) v. R. (1867), L. R. 2H. L. 
419, H. L. 


SuB-sEcT. 2.—Powers Not EXCEEDED. 
151. Exemption from Hability.|—BriTisH CAsT 
PLATE MANUFACTURERS (GOVERNOR & Co.) 2. 


MEREDITH, No. 43, ante. 
152, ——.]—SuTTON v. CLARKE, No. 122, anle. 





158. .|—BROADBENT v. IMPERIAL GAS Co., 
No. 164, post. 
154. E .|—The private inconvenience must 





ield to the public convenience. It would be 
better if provision was made for compensation in 
such cases; but Parliament is omnipotent (LORD 
CAMPBELL, C.J.).—-BOLD v. WILLIAMS (1857), 28 
L. T. O. S, 269; 213. P. Jo. 84. 





155. .|—BROADBENT v. IMPERIAL Gas CO., 
No. 164, post. : 
156, —-—-.] —- LANDROCK v. METROPOLITAN 


District Ry. Co. (1886), 2 T. L. R. 532: affd., 3 
T. L. R. 162, C. A. 

157. Highway levels altered.J—If the 
trustees or comrs. of a turnpike road level a hill 
& fill up a valley without going on the adjoining 
land, & the work is performed neither negligently, 
nor carelessly, they are not liable to answer In 
damages in an action at common law, for an 
injury which the owner of the adjoining premises 
may have sustained in consequence of that 
alteration having been made by them in 
the road.—BoULTON v. CROWTHER (1824), 2 
B. & C. 703; 2L. J. 0.8. K. B. 139; 107 EB. R. 
544; sub nom. BOLTON v. CROWTHER, 4 Dow. & 
Ry. K. B. 195. 


Annotations :—Consd. Dawson v. Pavor (1847), 5 Hare, 415 ; 
Pil ”. Southampton & Dorchester Ry. (1849 ae | 
C. B. 205. Distd. Metcalf v. Hethorington (1855), 24 
L. J. Kx. 314; Scott v. Manchester Corpn. (1857), 29 
L. T. O. 8. 283. Folld. Bold v. Williams (1857), 28 L. T. 
O. 8S. 269. Distd. hitchouse v. Fellowes (1861), 10 

Oo. B. N. 8. 765. Consd. Holliday v. St. Leonards, Shore- 

ditch Vestry (1861), 11 C. B. N. 8. 192; A.-G. »v. 1 

Hatch Lunatic Asylum (1868), 4 Ch. App. 

Flanders v. Maldon Corpn. 

Duncan v. ik igre sod ba 

Liverpool Docks T ( 

v. Wiso (1864), 

e B. D. 37 

P rth District Board 
132; Kast Fremantle Corpn. v. Annois, [1902] A. 
Dell’v. Chesham U. D. C., (1921) 3 K. B. 427. 
158. .|—Applit. municipality, in the 

exercise of authority conferred by a Colonial Act, 

& at the request of the ratepayers, in order to 

improve a street reduced the gradient opposite 

resp.’s house so that it was left on the edge of & 
cutting with a drop of about six or eight feet to 
the road :—Held: resp. was without remedy, 

since none had been given by statute, & a 

had not exceeded the powers conferred.— 


Australia Municipal Institutions Act, 
8. 109, & at tho request of the rate- 





v. Wandswo 79 L. T. 
OC. 213; 








a, é a in order to improve a street 
Vostun, [191916 PLD TOR ARS” | injury m of atatutory | hr the gradient ‘opposite reep.'s 
1. Whether contridutory negligence out ene v. MULMUR TOWNSHIP, | house so that it was left on the of 
@ defence.}—Oontributory n ce {8 6) 4 D. L. R. 183; 59 O. L. R. | a cut with a drop of about or 
may be a defence to an ation tor 59.—OAN, eight feet to the road :—Held: resp. 
dad suff was wi remedy, aince none had 


amages in consequence 
@ breach of a statutory duty.—-STREesT 
Ry. Oo. (1908), 
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vw. CANADIAN PAvIFIO 1611. Exemption from Uability.]— NTLE CORPN. v. ANNOM, 
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FREMANTLE Oorpnr. v. ANNors, [1902] A. C, 218; 
11L.3.P.C.39; 85 L. T. 732; 673. P. 103; 18 


eS he L. R. 199, P. C. 
Ash v. G. N. Pico. & Brompton Ry. 
Cross, Euston & 


: (1908), 62 7 “Ry Rw Tet. 132 rd-Fl 
ane #6), 135 L. T.'6. eld. AnGe 


Py on Co n. 1 FY ° ° * 
Maldon, oorpn, (1905) 93 te T. 250. 


159. Powers exceeded.}]— An action is main- 
tainable for any damage done by a railway co. 
which is not justified by Act of Parliament, but 
not for da e which is so justified. Such damage 
only entitles the sufferer Lo compensation.—Davis 
v. Mymrs (1851), 17 L. T. O. S. 304, N. P. 

160. ——— Access to premises obstructed.]— 
(1) A shopkeeper sued a local authority for damages 
caused by loss of business at his shop through 
the road which gave access to the shop being 
unnecessarily & negligently obstructed by them. 
Under an Act of Parliament defts. were empowered 
to obstruct the road temporarily while making 
a new street :—Held: there being no evidence 
before the ct. of any damage to pltf. arising out 
of any excess by defts. of their statutory powers, 
defts. were entitled to judgment. 

(2) Qu.: whether, assuming a loss of business 
through such an excess, the injury to pltf. would 
have been actionable.— MARTIN v. LONDON CoUNTY 
CounciL (1899), 80 L. T. 866; 14 T. L. R. 431, 
C.A 





161. ——— Tramway accessories in footpath.]— 
A corpn., purporting to act in the exercise 
of their powers under their special Tram- 
ways Act, which incorporated the Tramways 
Act, 1870 (c. 78), & authorised the construction 
of an electric tramway, erected a pole & a fuse- 
box in the footpath close to the principal entrance 
of pltf.’s premises :—Held: defts.’ statutory 
powers authorised them to use the pavement for 
the purpose of doing that which was necessary 
for making their tramway an electrical tramway ; 
the nuisance which defts. were authorised to com- 
mit could not be interfered with unless pltfs. 
could prove that the powers conferred upon defts. 
had been abused, which pltfs. had failed to do; 
& therefore the action could not be maintained.— 
GOLDBERG & Son, Lrp. v. LIVERPOOL CORPN, 
(1900), 82 L. T. 8362; 16 T. L. R. 320, C. A. 


SUB-SECT. 3.—EFFEcT OF EXCEEDING POWERS. 


162. Exemption from ability lost—-Obstructing 
highway.|—A corpn. aggregate may be indicted 
fora misfeasance. As, an incorporated railway co., 
for cutting through & obstructing a highway by 
works performed in a course not conformable to the 
powers conferred on the co. by Act of Parliament.— 

. tv. GREAT NORTH OF ENGLAND Ry. Co. (1846), 
9 Q.B.315; 10 L.J.M.0.16; 71. T. O.S. 468; 
11 J. P. 21; 10 Jur. 755; 2 Cox, C. C. 70; 115 
BE. R. 1294. 


Annotations :—Refd, Re Royal British Bank (1857), 29 L. T. 
O. 5. 148; Whitfield v. 8. BE. Ry. 1858), . B. 3 E.115; 
ai Soc. v. London apply Asgoon. (1879* 
Rv, Stephens (1860), 7B. ew) 10% Re ve Tyee 
International Commercial Co., (1891]} 2 Q. B. 588. 

163. e by railway company.) — 

Davis v. Myvers, No. 159, ante. 

by gas spnitcons ae Pitf. 
ener, & his ground adjoined 








was @ market 


defts.” gas works. He complained that b 
reason of large additions to their works he 
suffered material damage in his crops, & the 
award of an arbitrator had found in his 
favour to that effect, giving him substantial 
damages for past loss. It was impossible with 
any degree of certainty to calculate future damage. 
Injunction prented to restrain defts. from using 
the new works in a manner anos to pitf. 

(2) Lands Clauses Consolidation Act, 1845 
(c. 18), 8. 68, was incorporated in defts.’ special 
Act, & ee contended that under that clause 
pitf. might have had compensation for all future 
damage :—Held: this sect. did not apply to such 
& case, as this sect. only gave compensation in 
cases where the co. was doing something injurious 
which was authorised by their private Act, which 
was not the case here, as the Gas Companies 
Clauses Act, 1847 (c. 15), was also incorporated 
in defts.’ private Act, & under that statute, the 
particular damage complained of was not 
authorised. 

(3) An act, if properly done by the co. in pursuance 
of the statute, whatever damage it: may cause, is 
considered to be sufficiently compensated for by 
the public benefit expected to follow, & is neither 
the subject of an action nor of compensaation.— 
BROADBENT v. ImpERIAL Gas Co. (1857), 7 De 
G. M. & G. 436; 26 L. J. Ch. 276; 28 L. T. O. 8. 
329; 21 J. P. 117; 3 Jur. N.S. 221; 5 W. BR. 
272; 44 KB. RR. 170, L. C.3 on appeal, aub nom, 
IMPERIAL GAS Liaur & Coke Co. v. BROADBENT 
(1859), 7 HH. L. Cas. 600, H. L. 

Annotations :—Aa to (1) Consd. Shelfer ». Clty of London 
Rlectric Lighting Co., Moux’s re kdehe? d Ca. v. City of 
London Electric Lighting Co., Deeded 1 Ch. 287. Refd. Re 
Brogden & Liynvi Valley Ky. (1860), 9 CO. B. N. &. 220; 


Saunby v. London (Ontarlo) Water Coinrs., (1906) A. C. 
110; Price's Patent Candle Co. v. L. C. C. (1908), 78 L. J. 
Ch. 1: A.-G. v. Birmingham Tame & Roa District Drain- 


age Board, [1910] 1Ch. 48. dato (2) Apld. Now Kiver Co, 
v. Johnson (1860), 2 KR. & KH. 435; R.v Cheshire (1864), 
4 Now Rep. 167. Distd. Ferrar v. London Sewors Comrs. 
(1869), L. R 4 Uxch. 227. Consd. Hammersmith, ote. Ry. 
». Brand (1869), L. R.4 H.L. 171. Refd. Southampton & 
Itcehin Floating Bridgo Co. v, Southampton L. B. of Hoalth 
(1858), 4 Jur. N. S. 1208; Ware v. Regont's Canal Co. 
: . : Re Stockport, Timperley & 
Altringham Ry. (1864), 33 L. J. Q. B. 251; Cos v, Wise 
rrttas LR. 1 Q. B. ; Dungey o. London Corpn. 
1869), 38 L. J. ©. P. 298: Bedford v. Dawson (1875) 
39 J. P. B04 ; Jordeson r. Sutton, Southcoates & Drypoo 
Gas Co., [1808] 2 Ch. 614. .d4a fo (3) Refd. Bagnall v. 
L. & N. e It e (1861), 7 H. & N, 423 : A.-G. Vv. Cambridge 
Consumers * Xo. (1868), 4 Ch. App. Tl. Generally, 
Refd. Clowes v. Staffordshire Pottorius Waterworks Co. 
(gra 8 Ch. App. 129, n. Ment). Crump v. Lambert 
1867), 17 L. T. 133.3; Cowper v. Laidler, [1903] 2 Ch. 337 ; 
Wood v. Conway Corpn., (1914] 2 Ch. 47; Stollmeyor rv, 
Petroleum Development Co., [1918] A. C. 498; Slack v. 
Leeds Industrial -op. Soc., (1923) 1 Ch. 431. 


165. Pollution of water.|—A waterworks 
co. were authorised by their private Act to take 
& use the water of certain springs which 
supplied a river upon the banks of which 
certain mills were situate. The Act provided 
that the co. should not abstract more than 
a certain amount of water before they had 
constructed a compensation reservoir for storing 
the water during floods for the benefit of the 
millowners. The Act gave the co. compulsory 
ores for acquiring land, streams, & springs for 
heir undertaking, & powers to acquire by consent 
lands for constructing their compensation reservoir. 
The Act contained a reservation of the rights of 
the owners & occupiers of any lands, mills, or 
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works, to the use of the waters of the stream, 
except so far as provided & declared by the Act. 
aterworks Olauses Act, 1847 (c. 17), was 
incorporated with this Act. The co. constructed 
@ compensation reservoir, & a subsequent Act of 
Parliament which gave them further powers, 
including powers of emptying & cl the 
reservoir, rec d this reservoir as a cient 
compensation reservoir for the millowners, & 
directed it to be maintained. The owner of some 
dye works situate on the river below the reservoir 
ed a bill against the co., complaining that the 
effect of the reservoir was to make the water of 
the river more muddy than it was before its con- 
struction, & to render it unfit for the process of 
dyeing, & praying for an injunction to restrain 
defte. from fo the stream. These allegations 
being in the judgment of the ct. established :— 
Held: the Acts gave defts. no power to foul the 
water; the compensation clauses in the Water- 
works Olauses Act, 1847 (c. 17), did not apply, 
inasmuch as the injury was such as the co. were not 
authorised to commit; & pltf. was entitled to an 

injunction. 

The. right to maintain an action at law must 
still continue, unless it has been taken away by 
the Acts of Parliament & the burden of showing 
that it has been taken away by the Acts of Parlia- 
ment, beyond all question, is upon defts. ; because, 
if a public co., or any individuals, obtain an Act 
of Parliament which they say enables them to take 
il the common law rights of any person, they 
are bound to show that it does it with sufficient 
clearness (MELLISH, L.J.).—-CLOWES v. STAFFORD- 
SHIRH POTTHRIES WATERWORKS Co. (1872), 8 
Oh. App. 125; 42 L. J. Ch. 107; 27 L. T. 521; 
86 J. P. 760; 21 W. KR. 32, L. JJ. 

Annotations :—Consd. Shelfer v. 

Lighting Oo., uke 5 eee Ur. . Ont Tendon 

Electric Lighting Co., {1895] 1 Ch. 287; Jordeson v. 

Sutton, Southooates & Drypool Gas Co., {1898} 2 Ch. 614. 

» Pe nv. Brinsop Hall Coal Go. ast), 6 Oh. D. 

Hig Mate clas “asyius Daisies Bisa BaNS 
App. Cas. 193. ; an 

166. ——— Obstruction of sewer.]— CLEGG v. 
OASTLEFORD LOCAL Boarp, [1874] W. N. 229. 

167. Construction of tramway.) — The 
London County Council owned & worked certain 
tramways. They had power by a special 
Act to reconstruct the tramways for their 
electrification, but had no express statutory 
pore to provide for the maintenance of the 

amcar traffic meanwhile, or to put any rails 
in the streets raised above the surface. Defts. 
contracted with the Council to carry out the recon- 
struction, & to provide during the work for the 
continuance of the tramcar traffic. For that 
purpose they placed a line of rails in the streets 
raised above the street level which, unless 
authorised by statute, was a nuisance. The 
omnibuses of pltf. co. sustained damage in passing 
over these sed rails :—Held: the raised rails 
were not nece for the reconstruction, & were 
not therefore authorised by the special Act, but 
were a nuisance, & the damage caused was action- 
able.—TILLING (7), Lp. v. Dick, Kerr & Co., 
Lrn., hea | 1 K. B. 562; 74 L. J. K. B. 359; 
92 L. T. 781; 69 J. P. 172; 53 W. R. 880; 21 
T. L. R. 281; 49 Sol. Jo. 299; 83 L. G. R. 369. 





~Pusric Aurnorirms, Boprs AND OFFICERS. 


168. ——— Creation of nuisance on property out- 
side jurisdiction.]—(1) When a man has a right to 
the use of an ancient stream flowing through his 
land, & sewage matter is so discharged into it 
as to cause him either present permanent injury, 
or such injury as from the nature of the case 1s 
likely to continue & increase so as to become serious 
& permanent, the ct. will grant an injunction to 
restrain the discharge. - 

(2) In determining whether the injury 1s serious 
or not, the ct. will regard all the circumstances 
that may arise from it; & important amongst 
these is the effect of the nuisance upon the value 
of the estate, & the prospect of de with it to 
advantage. 

(3) The comrs. under local Acts for such pur- 
poses as above mentioned have no authority to 
commit a nuisance upon property lying beyond 
their jurisdiction under those Acts.—-GOLDSMID 
v. TUNBRIDGE WELLS IMPROVEMENT COOMRS. 
(1866), 1 Ch. App. 349; 35 L. J. Ch. 382; 14 
L. T. 154; 30 J. P. 419; 12 Jur. N.S. 308; 14 


W. R. 562, L. JJ. 
Annotations :—As to (1) Conad. A.-G. v. Gee (1870), L. R. 


no 
10 Eq. 131; Glossop v. Heston & Isleworth L. B. (187 g} 
12 Ch. D. 1 e std. A.-G. v. Dorking Union 1882 ry 
20 Ch. D A.-G. v. Colney Hatch Lunatic 


. 595. Refd. 

, 45 L. J. Gh. 726; Charles v. 
Finchicy L. B. 3 Ch 554; Isl n Vestry 
». Hornsey U. C., [1900] 1 Ch. 695. As to (2) pid. Nixon 
v. Tynemouth Union R. S. A. (1888), 62 J. P. 504. Aeto 
(3) onal. Lillywhite v. Trimmer (1867), 36 L. J. Ch. 525. 
Generally, . Shelfer v. City of Lonaon Electric Lighting 
Co., Meux’s ry Co. v. City of London Ilectrio 
Lighting Oo., [1895] 1 Ch. 
Coghill, a Ch. 307. 
(1885), 28 Ch. D. 688. 


Brewe 
287: Liverpool Corpn. v. 
Men{d. Fletcher v. Bealoy 


SuB-smcT. 4.—AVOIDANCE OF UNNECESSARY 
INJURY. 

169, Duty to avoid.|—They [the co.] may do 
what is necessary for the purpose of carrying 
through the works which the Act authorises them 
to carry on, but in doing that, they must do as 
little damage as may be. If they cannot carry 
on the works without doing certain damage, 
if it is land, they are bound to purchase it; if it 
is not land, but some interest which is affected by 
it, they are bound to compensate the party in 
money; but if the damage to be done is not a 
necessary consequence of the works they are to 
carry on, then, this ct. being apprised of what is 
in progress, will interpose to prevent it ; because, 
in that case, it is an excess of the power given 
by the Act; the Act only authori them to 
carry on their works, doing as little damage as 
may be. If they think proper to carry on the 
works, doing more damage than the necessity of 
the case requires, then the ct. will interfere (LORD 
OOTTENHAM, O.).—MANSER v. NORTHERN & 
EASTERN Countins Ry. Co. (1841), 2 Ry. & Can. 
Cas. 380, L. C. 

Annaaon :—Refd. Hood v. N. E. Ry. (1870), L. R. 11 Eq. 


170. -|—A.-G. v. BIRMINGHAM Borouca 
Counct, No. 244, post. 

_ 171. ——-.]—(1) Where pltf. has proved his 
right to an injunction against a nuisance or other 
injury, it is no part of the duty of the ct. to inquire 
in what way deft. can best remove it. Pltf. is 
seat a = i hasan - as unless the 
removal o e injury is physically impossible ; 
& it is the duty of deft. to find own way out 





UNION RaPH Oo. (1895), 401 by statute, no action will li : - " 

N.@. R. 81.-—CAN, it; but if it be not tha vere een ee ae TRUNK 
m. rere ttboth on aot ote outa er noreed ad by © ras pare , an pes PaciFic hy. Co (Alta..) yy 923), 69 

Bthierwise be actionable, be authorised | TORONTO CoRPN. (1919), 43 0. L. BR. | ight 486 11983] 5 W. W. R. 406. 


Parr Ill.—Exencisz or Starurory Powers, DuttrEs, ETC. 


of the difficulty, whatever inconvenience or 
et rend Are med ut him to. Im such a case a 
erence before the decree to an expert under 
Ct. of Chancery Act, 1852 (c. 80), s. 42, as to the 
existence of the injury, or as to the best mode of 
removing it, is Tae tad 
(2) If a public » which has powers given 
it by a statute for the performance of a particular 
object, exercises ite powers so as to injure the 
property of others, it 1s nips Bocmiee for the injury, 
unless the act done was absolutely necessary for 
the performance of the object of the statute.— 
A.-G. v. COLNEY Haton Lunatic Asyium (1868), 
4 Ch. App. 146; 38 L. J. Ch. 265; 19 L. T. 708; 
83 J.P. 196; 17 W. R. 240,L.C.& L. J. 


Annotations :-—As to ¢ Folld. Hill v. Metropolitan Asylum 


. B. D. 433. Consd. 18 n Vestry 
. rnse - C., [1900] 1 Ch. 695. . A.-G. v. Gee 
1870), L. R. 10 Eq. 131; A.-G. v. Birmingham B. C. 
{ 1) _ T 224; A.-G. v. Dorking Union eee: 
- D. 595; A.-G. v. B ham, Tame Rea 
District Drainage Board, [1912] A. O. 788. 
172. -] (1) Where a railway co., in 
executing works authorised by their statutory 
powers, took insufficient precautions to secure the 
safety of an adjoining house, the ct. granted an 
injunction to restrain the negligent exercise of their 
powers, & appointed a surveyor to report what was 
necessary to secure pltfs.’ premises; & the co. 
having complied with the requisitions of the 
surveyor, the ct. granted an inquiry as to damages. 
_(2) A railway co. is bound to exercise the power 
given to it in derogation of individual rights with 
moderation & discretion, & not negligently.— 
BIscoE v. GREAT EASTERN Ry. Co. (1873), L. R. 
16 Eq. 636; 21 W. R. 902. 
178. —.] peed GEDDIS Vv. 
PROPRIETORS, No. 137, ante. 
174. User of reasonable means to avoid.]— 
A dock co. having a swing bridge on a public 
highway are bound, in the passing of vessels, to 
use all reasonable means, both as to the number of 
men employed & the number of ships passed at 
a time, to prevent unnecessary delay; & if they 
do not do all which can be expected of reasonable 
men, & any one is obstructed in consequence, 
such obstruction will make them liable in damages 
for the inj sustained.— WIGGINS v. BODDINGTON 
eee C. tl ae N. P. 
n — ° ° ° P 
2 oe N Oe ilkes v. Hungerford Market Co. (1835) 
175. Construction of private Act.)—A statute 
constituting a gas co., in Staffordshire, & giving 
them great powers, contained an enactment to 
the effect, that if the co. should ‘‘ cause or suffer 
be conveyed or to flow into any stream,” etc., 
any refuse matter from their works, so as to foul, 
etc., such water, they should forfeit for every 
such act £200 ; & another that they should be 
liable, in addition, to “‘a penalty of £20 a day, 
for each day such refuse, etc. 8 be so conveyed 
or flow, etc., or the act by which such water shall 
be fouled, etc., shall continue after notice,’’ etc. :— 
Held: the meaning was, to , ie the public a 
guarantee that the co. should bound to take 
every possible care that the consequences of their 
works should not be hurtful to the water of the 
neighbourhood.— Hipxins v. BIRMINGHAM & 
STAVFORDSHIRE Gas Licut Co. (1860), 6 H. & N. 
50; 80 L. J. Ex. 60; 158 BE. R103; sub nom. 
si GHAM & STAFFORDSHIRE Gas LicHT Co. 
yi IPKINS, 7 Jur. N. S. 218 H +] Ww. R. 168, Ex. Ch. 
Byotation -—Anld. Millington v. Griffiths (1874), 30 L. T. 


Railway compantes.]—See RAILWAYS. 
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Svcs-smor. &.-—PROVISION oF Speciat STATUTORY 
REMEDY. 


See Sect. 9, sub-sect. 2, post. 


SuB-SECT. 6.—PRrooF OF EXEMPTION. 
A. Provision for Compensation. 


176. Effect of absence of provision.|—In the 
construction of Inclosure Acts, where the hehe ee 
of the surface & minerals is severed, regard m 
be had to the following rules: (1) Primd facie the 
surface owner has the common right of support 
from the subjacent minerals. (2) The surface 
owner can only be deprived of this right of support 
(a) by unequivocal words, or (0) by implication from 
the general context. (8) In case (b) the absence or 
inadequacy of any prewar for compensation 
tends strongly against such implication.—BELL v. 
DvuDLEY (HARL), (1895] 1 Ch. 182; 64 L. J. Ch. 
291; 72 L.T. 14; 59 J. P. 199; 43 W. R. 122; 
11 T. L. R. 60; 39 Sol. Jo. 79; 13 R. 120. 
Annotations :—As to (1) Apld. Welldon v. Butterley Co., 

[1920] 1 Ch. 130. 48 to (3) Consd. Butterknowle Colliery 

bee ay om Auckland Industrial Co-op. Co., [1906] 

177. .]—By a private Act the undertakers, 
who were not made a corpn., were authorised to 
make an existing brook navigable, & to maintain 
& use such navigation, & to make such new cuts 
& canals as might be necessary for the purpose, 
the undertakers first giving satisfaction to the 
owners of lands which should be made use of, or 
prejudiced, or damaged, by the carrying on, 
effecting, or preserving the navigation, which 
satisfaction might be by a yearly payment or by 
a sum in gross. The undertakers were authorised 
to charge tolls for the use of the navigation, & 
the public were to have a right to use it on payment 
of the tolls. No express power to purchase land 
was given, but persons under disability were 
empowered to sell. The Act contained no reference 
to minerals. The brook was made into a canal, 
but no conveyances to the undertakers were made 
—compensation being made to landowners by 
annual payments. The navigation subsequently 
became vested in pltfs. Defts., who were owners 
of coal under the canal, worked it so as to cause 
a subsidence, & pltfs. brought their action for an 
injunction on the ground that they had a right to 
support :—Held: where an express statutory 
matt is given to make & maintain something 
requiring support, the statute, in the absence of 
a sontrollinie context, must be taken to mean that 
the right of support shall accompany the right to 
make & saaintadn if the Act does not provide 
any means of obtaining compensation for the loss 
occasioned to the landowner by his having to 
leave support, this is a strong argument against 

pst 





the le ture having intended to give such right ; 
but t if it contains provisions under which 
compensation can be obtained, it needs a strong 
context to show that the right to support is not 
given; under the Act in the present case com- 
pensation could have been successfully claimed for 
the damage occasioned to the landowners by 
making their mines unworkable—the le ture, 
therefore, must be taken to have intended to give 
a right of support, & pltfs. were entitled to an 
injunction.—LONDON North WESTERN Ry. 
Co. v. Evans, [1898] 1 Ch. 16; 62 L. J. Ch. 1; 
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176 1. 


6 W. Ww. Ne 


ect of absence Ry. Co. (1914), 29 W. L. R. 3031 
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Sect. 4.—-Eaemation om liability: Sub-sect. 6, A. 
& B. Se r) 5 H ‘ub-sect, 1.) 


67 L. T. 680; 41 W. R. 149; 9 T. L. BR. 50; 2 
Sree ~“Api G. W. Ry. v. Cofn Cribbwr Brick Co 
An F] _— r ry) ° y. v. wr ep 

[1894] 20h. 157. Oonsd. Jordeson v. Sutton, Southcoates 
& D 00] Gas Co., [1898] 2 Ch, O18. Apld. Glamorgan: 
s v, e 

& Pro 8 ae tte 

-op. Flour on Soc. v. Bu 
Co. (1904), 73 L. J. Ch. 635. Apld. Woolcomboers bv. Brad- 
ford Corpn. (1906), 70 J. P. 434. Consd. Cannon Brewe 
Co. v. Central Control _Board (Liquor Traffic), [1918] 4 


a 


ens Oil Co. v. Kdinburgh & District Water 


hk Khe AD WIRves 
3 Oh. 63; Ci 
Trustees, 1904) A. GC. 64: Musselburgh Real Estate Co. 
v. Musacl rf (1905] A. CG. 491. Mentd. Newcastle 


Breworles v. R., (192011 K. B. 854. 

178. .|—- Where no provision for com- 
pensation is contained in an Act of Parliament 
empowering a corpn. or public body to do certain 
things, the question whether the public body is 
acting strictly within its powers must be closely 
looked into, & the powers must not be used 
oppressively.—SouTHWARK & VAUXHALL WATER 

Co. v. WANDSWORTH District BoARD OF WORKS 
(1898), 62 J. P. 519; 14 T. L. R. 508; 42 Sol. Jo. 
ook revsd. on other grounds, [1898] 2 Ch. 603, 


Annotations :—Refd, Jordeson ». Sutton, Southcoates & 

Drypool Gas Co., [1899] 2 Ch. 217; East Fremantle Corpn. 

v. Annofs (1901), 71 L. J. P. C. 39; Ash v. G. N. Pice, & 

Brompton Ry. (1903), 67 J. P. 417; Roberts v. Charing 

Cross, Kuston & Hampatcad Iy.( 1903), 87 L. T. 732; The 

Johannesburg, [1907] P. 65; oward: Flanders v. Maldon 

Corpn. (1926), 136 L. T. 6. 

179. ~---.]-—The ct. has always held that the 
absence of a provision for compensation to a person 
whose legal rights are interfered with places a 
great difflculty in the way of those who contend 
that such rights are taken away (NortH, J.).— 
JORDESON v. Sutton, Sourucoates & DRyYPOOL 
Gas Co., [1898] 2 Ch. 614; 67 L. J. Ch. 666; 79 
I. 1.478: 683, P.1387; 47 W. R. 222: 147... R. 
ae ; 42 Sol. Jo. 715; on appeal, [1899] 2 Ch. 217, 





Annotations :-—Retd. Goldberg 
82 L. T. 362; Batcheller v.’ 
84 L. T. 785; oem 
eae 1 K. B. 688; 
1907] 1 K. B. 205. 

Colla (1901), 85 L. YT. 


v. qaverpod! Corpn. (1900), 
unbridge Wolls Gas Co. (1901), 
v. Motropolitan Water Board, 
Fletcher v. Birkenhead Corpn., 
Mentd. Colonial Stores v. 
701; Salt Union v. Brunner Mond, 

{1906} 2 K. B. 822. 


180. ———.]— Pricr’s Parent CANDLE Co., 
Lrp. v. Lonpon County Councin, No. 268, post. 

181. Inclusion of provision for compensation— 
Whether common law remedy taken away.)—Cor 
v. WISE, No. 319, post. 

182. ———- ———.|—BRINE v. GREAT WESTERN 
Ry. Oo., No. 227, post. 

183. -——.|—-Abutting upon the highway 
pitf. had land upon which an inn & some stabling 
were erected. ‘These stood back from the highway, 
& in front of them was an open space, forming 
ae of the same land, which had been left open 

& on a level with the highway until defts. in 
exercise of their powers under Public Health Act, 
1875 (c. 55), s. 149, & for the convenience of the 
public, placed kerb stones & a raised footpath 
at the side of the highway, leaving openings so 
that carriages could still pass at convenient places 
to & from pltf.’s land & premises :—Held: pltf. 
was not entitled to a mandatory injunction direct- 
ing defts. to remove the kerb stones, & in the 
absence of any unreasonable conduct the remedy 
for any injury caused by the kerb stones would be 
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102 1. Liability to individual.)— | Mding along a road, the 
GRIEVE v. MELBOURNE CORPN. (1864), | Was vested in defta., thro his 
2 W. W. & A’B. (L,) 05. AUR a putting ita leg 4 


r orse 
through a hole in a 


Pupiic AvrHoriis, Bopres anp OFricers. 


by compensation under Public Health Act, 181 

ref 55), 8. 308.—SELLORS v. MATLOCK BATH Looa 
—, v. ow 8- : 

Aeorpn. (882)5 61 if. 7 aad Parish v. London City Corp! 

(1901), 7 J. P. 55. 

184. Acts beyond statutory powers 
— A local board of works, in executing drainag 
works in their district, polluted a stream, whic 
in its onward course flowed through pltf.’s land ou 
of the district, & by such pollution caused an injur, 
to pltf.:—Held: pltf..s remedy was by action 
& not under the compensation clauses of Metro 








olis M ment Act, 1845 (c. 120), the loca 
oard not having any power to foul a strean 


belonging to other persons.—CaTOR v. LEWISHA) 
BORED on WoRKS (1864), 5 B. & 8S. 115; & Nev 
Rep. 249; 34 L. J. Q. B. 74; 18 L. T. 212; at 
J. P 52; 11 Jur. N.S. 840; 18 W. R. 254; 122 
EB. R. 775, Ex. Ch. 

Annotations :—Conad. Selous v. Wimbledon L. B., Same v 


- Se 
Croydon R. 8. A. (1885), 1 T. L. R. 190. Refd. R. o 
Godmansheater L. y of Health (1866), 5 B. & 8. 936. 


185. .|—Lonpon & NorTH WESTERN Ry. 
Co. v. Evans, No. 177, ante. 


B. Onus of Proof. 

186. Lies on those exercising powers.) — CoE 
v. WISH, No. 319. post. 

1 if OnrmReMrrs & Ciry Ry. Co. 
v. BRAND, No. 132, ante. 

88, ——.] —CLowks v. STAFFORDSHIRE Por- 
TERIES WATERWORKS Co., No. 165, ante. _ 

189. ———.]—(1) By an Act of Parliament 
reciting that under a former Act incorporating the 
Gasworks Clauses Act, 1847 (c. 15), @ gas co. was 
under obligation to supply gas, the co. was 
authorised to buy certain specified lands adapted 
for the purpose, the mode of supply was prescribed, 
& the gas was to be of a certain purity; but by 
this Act & the Gasworks Clauses Act, 1847 (c. 15), 
it was provided that nothing in those Acts contained 
should prevent the co. from being liable to legal 
proceedings in consequence of making the gas :— 
Held : the co. was not justified in causing a nuisance 
even if the gas could not be made of the requisite 

urity without so doing; but, on the evidence, 
it was not shown that by greater care & expense 
the nuisance might not be avoided. 

‘ (2) The full burden of proof in this case rests 
entirely upon those who say that they cannot 
without creating a nuisance do a thing which cag 
are bound to do (Fry, J.).—A.-G. v. Gas Liaur 
CoKE Co. (1877), 7 Ch. D. 2173; 47 L. J. Ch. 534 ; 
37 L. T. 746; 42 J. P. 391; 26 W. R. 125. 


Annotations :-—As to q) Distd. Harrison v. Southwark & 
Vauxhall Water Co., [1891] 2 Ch. 409. QGonsd. Jordeson 
». Sutton, Southcoates & Drypool Gaa Co., [1898] 2 Ch. 614. 
Refd. Shelfer v. City of London Electric Lighting Co., 
Mcux’s Brewery Oo. v. City of London Electric Lighting 
Oo., [1895] 1 Ch. 287. 48 to (2) Apld. Hill v. Metropolitan 
Asylum District Managers (1879), 4 Q. B. D. 433. 


190. ———.]—-METROPOLITAN ASYLUM DISTRICT 
v. HILL, No. 256, post. 

191.- -—.]—-LONDON & BRIGHTON Ry. Co. v, 
TRUMAN, No. 282, post. 
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Sect. 5.—LIABILITY FOR NON-FEASANCE. 
SuB-sEcT. 1.—IN GENERAL. 
192. Liability to individual.) .¢ whether the 
neglect on the part of those who have undertaken 


culvert the road :—. : 
though Fen Se was an ped 
work & was of the 


ntrol of bb cat 
were under no Hability either at 


Part [JI.—Exercise or Statutory Powers, Dvutiss, Etc. 


ublic duty may not make them liable in an 
ion at the suit of any one who has suffered 


through their Saga liance with the 
a0 ns of 3 - 33 Vict. c. 67.—R. v. INGALL 
B76), 2 Q. B. D. 199; 46 L. vf M.C. 118; 35 


»T. 552 5 “5B. 181; 25 W. R. 57, D.C. 
asnoiations s—Mentd. Caldow v. Pixell (1877), 2 & PS 
'562; Re Regent United Service Stores (18 8), ani 
(75: R.v. London County JJ. & L. C. C., (189 eed. e 
476 ; R. v. Westminster Unions Assmt. Com., Ez 
 Wocdward, 11917) 1 K. B. 832. 

193. Decay of sea wall.}|—An individual 
who has suffered loss in consequence of the decay 
sea walls, which a corpn. is directed to repair 
ider the terms of a grant from the Crown con- 
ying a porone & pier or quay with tolls, to the 
orpn., ma he corpn. for damages. 

If a public amicer abuses his office, either by an 

t of omission or commission, & the consequence 
that is an injury to an individual, an action may 

maintained against such public officer... . 

Every one who is appointed to discharge a public 
duty & receives a compensation in whatever shape, 
whether from the Crown or otherwise. is constituted 

a public officer (BEsT, O.J.).—HENLY v. LYME 

CoRPN. (1828), 5 Bing. 91; 3 Moo. & P. 278; 6 

L. J. O. S. C. P. 222 ; 130 E. R. 995; affd. eub 

nom. LYME REGIS CORPN. v. HENLEY (1834), 1 

oe. Pi ae 222, H. L. 

Annota —Apld. Wilkes _v. Hungerford Market Co. 
CLSSBy oe 2 Bing. N. C. 281. Consd. Nicholl v. Allen (1862), 
1B. & S. ; Young v. Davis (1862), - & N. 760 

Refi. Cane v. Chapman (1836), | J L. J. K. aw 49; M 

non v. Penson (1853), 8 319; Ferns vw. St. 

Matthew’s, Bethnal Green, Vestry (1867), 37 L. J. O. P. 

62; Gibson v. Preston Corpn. (1870), L. R. 6 Q. B. 218: 

Winch ), ) eS . P. 458; 

. 214; Bathurst ‘Borough 

Pp: Cas. 256; Esher & Dittons 
_J. K. B. 309; Simpson »v. 

- Mentd. R. v. Beeby ae 

3 J. P. 241; Liverpool Borough Bank v. Eocles (1859), 

N. 139; Hudson v. Tabor (1877), 2.0. B. D. 290. 

194, Flooding.|—A railway, constructed 

in conformity with its Act of Parliament, was 

carried along an embankment upon low ‘lands 
lying between a river & pltf.’s land. The low 








(190 
1904) A. C. 476 





common law or by. statute for mere 


non-repair. reuer MUNICI- for 








from another municipality, it is Mable 
caused 
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lands were ig eee from ee s land by a 
bank, which, before the railway embankment 
was placed there, sufficed to protect his land 
from the flood waters of the river; but in conse- 
quence of the railway embankment, the flood 
waters were unable to spread themselves over the 
low lands as formerly, & flowed over the bank into 
his land :—Held: although the co. were not 
required by their Act to make flood openings to 
their embankment, & would not be compellable 
by mandamus to make them, yet, as they might, 
by proper caution, have prevented the injury 
sustained by pltf., an action on the case was main- 
tainable against them for such injury.— LAWRENCE 
v. GREAT NORTHERN Ry. Co. (1851), 16 Q. B. 648 ; 
6 Ry. & Can. Cas. 656; 20 L. J. Q. B. 293; 17 
L. T. O. S. 39; 15 Jur. 852 ; 117 EB. R. 1026. 

Annotations :—Apld. Clothier v. Webster (1862), 12 C. B. 


N. Ais pide ‘Di . Todd v. Met. Dist. Ry. (1871), 24 L. T. 
435 axoy Drainage Board v. G. A pee aes 
Li: a ror Retd. Broadbent v. Imporial Gas Co. (185 1), 
7DeG.M. & 36; Brogden & Liynvi Valley Ry. 
(1860), 9 O. . Ss. er ied Cale. Ry. v. cra 860), 
T. 65; Gco ae (1866), 1 L. R. 1 Q es ason 


Tanenebire Hereford we ny 3 L. T. 239; 
Clowes v. Staffordshire Stelios aterworks Oo. (1872), 
8 Ch. App. 125. 





apes —- ——.]—RvckK v. WILLIAMS, No. 226, 
pos 

196. ——— Street refuse removal.]|—-GLossopr v. 
Heston & IsLEworRTH LOCAL BOARD, No. 249, 
post. 

197. .]|—Public Health (London) Act, 1891 


(c. 76), 8. 29, which imposes on the sanitary authori- 
ties of London the duty of removing street refuse 
from the streets within their respective districts, 
does not give any right of action to a person 
suffering special damage from a breach of such duty. 
—SAUNDERS v. HOLBORN DistRIicT BOARD OF 
Works, [1895] 1 Q. B. 64; 64 L. J. Q. B. 101; 
71 L. T. 619; 59 J. P. 453 ; 43 W. R. 26; 1] 
TL. R53 39 Sol. Jo. 11; 15 R. 25, D. 0. 


ae —Consd. Maguire v. Liverpool Corpn., [1905} 

K. B. 767. Refd. R. v. menmend Smoeth & Fon 

Distiict Gomes, [1920] 1 K. Mentd. Phillips 9. 
Britannia Hygienic Laundry ce. 11923) 1K. B. 539. 
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for damages resulting from the a 
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ae ce of a mover of a house 


192 vi. -.}—BLack v. St. JoHN’s so standing on @ street as to be 
aoe ———-.}—MINNS 0. OMEMEE 
BOC A880 BN BOR. GAOT it ole ceal, congas terra ne Bs 
L “192 vii. w 08 -}—-Gra NEw ane Mn Sama ean re BAO OTe not on 80, left for an unreasonable 
Kons R. & G.) 8 Te Ee N. Sak 5 W. L. R. 449.—CAN, Cone: “be RIDDOOK MoDonaLp v. 
nerves Tote _Orry oF pyle ml i910), 19 Man Ls. (1086) De Ln “Reppoor ise)" S 
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2 he Gon ee N.S. 744.—CAN, PW, R. 722. OAN. 
hie Sonik BE v. CITY OF 192 xix. ——.}—Smirn vv. BERTIE 192 xxviii. ———.] —- O’Bri 
COREN, tee 28 O. L. R. 330; 40. W.N. TERFO UNTY UN 1926 
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Sect. ay non-feasance : Sub-sects. 1, 2 


198. ——— Sewage nuisances -J}——A sewer autho- 
rity which is ty, not of misfeasance, but 
merely of non-feasance, consisting in the non- 
exercise of its statutory powers, & which thereby 
causes a nuisance to a private individual, is 
not liable to an action for ages at the suit of 
that individual in respect of such nuisance.— 
Crais v. Woouwicu Boroven Councizt (1920), 
36 T. L. R. 630. 

199. ——— Where contract for remuneration.]— 
Decisions that public bodies are not liable to 
individuals for non-feasance have no application 
where the public body is under contract with the 
individual oe baer —BRABANT & OO. v. 
Kina, [1895] A. O. 682; 64 L. J. P. ©. 161; 72 
L. T. 785; 44 W. R. 157; 11 T. L. R. 488; 11 
R. oi F. 0. 

Anno -—Reld. Fowles v. Kastorn & Australian 5.8 
Oo, arieie 2A. o. te Wolden °. Smith, figae A C. 
484, Mentd. Cordey v. Cardiff Pure Ice & Co ey 
Co (1903), 19 T. 1. R. 256 ; Goldman . Tut, (191 
200. Trustee acting gratultously.|—ForBrs v. 

L.2Bp OONSERVANCY BOARD et 4 Ex. D. 116; 

48 L. J. Q. B. 402; 27 W. BR 

Annotations :—Consd. * Bo ornton v. "Ancboling Drainage & 
Navigation Oomrs., [{1921] 2 K. B. Refd. The 

Burlington (1895), 72 L. T. 602. 

201. Liability for non-repair—Of river banks— 
Natural wear & tear./—-VyNuR v. NORTH EASTERN 
Ry. Co. (1898), 14 T. L. R. 654, H. L. 

202. ——~ Sea wall.]—HENLY v. LYME CORPN., 
No. 198, ante. 

Of highways.|—See Hicuways, Vol. XXVI., 

pp. 398-404, 411, Nos. 1239-1266, 1316. 





SuB-SHCT. 2.—WHEN EXERCISE OF POWERS 
DISCRETIONARY. 


208. No Liability for non-feasance — Unfenced 
footpath.|—Defts., a local board, left unfenced a 
goit adjoining a public foot ath within their 
district, by reason of which pltf.’s husband, while 
using the foo yarns fell into the goit & was 
drowned :—Hel defts. were not Hable under 
Towns Improvement Olauses Act, 1847 (c. 34), 
s. 83, as the goit was not a hole within Towns 
a pivcmant Clauses Act, 1847 (c. 34), = 83, 

h refers to holes caused in the ion 
Sete of houses, etc. ; nor under ll & 12 Vict. 

s. 68, since 11 & 12 Vict. c. 63, s. 68, only 

wer to the local board to 
ae & keep in re fences, etc., & does not 
pose upon them an absolute duty to do s0.— 
Witson v. HALIFAX OCORPN. (1868), L. R. 8 Exch. 
114; S87 L. J. oar — 17 L. T. 660 ; 32 J. P. 


230 ; apg ee eB R. 707 
i cence leo aa 1873), 
pa a. a 


9 0. "p, 6 1870 
Uc 8 9, B28: ray wei hs  Panoraa" Vestry (874) 
0) Cc Wea, 
Maree ME Tbr v 


204. ——- Obstruction in navigable river.]— 
Defts. ware oS apes body of trustees crea 
by statute conservators of the Lee, an ancient 
navigable river, & were “ authorised & wered 
from time to time at their discretion to 
cleanse, scour, deepen, or straighten 
the channel or course of the river, & also to 
set out, o make & i 
cute or thereinafter specified, to 
municate with the river & to be used for the 
agi hi ie **& also to eno all obstructions 

impediments whatsoever to the navigation.” 
Dette were alao by stesute empowered to levy rates 


gives & discretionary 


" ment casts w 


‘Pusuic AUTHORITIES, Bopmes AND OFFICERS. 


or tolls for the use of certain looks & artificial cute, 
but were, ex realy Laclgr yor to @ tecele 7 any be 
in respect of su oO gattonich 
between Bow Oreek & Old Ford Lock, which part 
of the navigation was an ancient. highway, & w & tsk 
2 A poke declared to be se ever ee fia 
8. 6, while naviga a part o 
hetocen Wen Creek & Old Ford Lock, struck upon 
one of several submerged piles & was 
Plitfs. having brought an action for damages, the 
j toe t t, iles were eTous 
de ht to have been aware of t danger, & 
had ae cted their duty :—Held: the action 
could not be maintained, since defts. were unpaid 
trustees appointed for public urposes in aid of 
the common law right of navigating an ancient 
highway, & the duty of remo obstructions 
impose by the statute was discretionary & not 
ae v. LEE CONSERVANCY BOARD 
(ist), 4 .D. 116; 48 L. J. Q. B. 402; 27 
ee 


-—Consd ‘ ton ». Anchol rainage & 
Navigation Comrs., sat) 2K. B. 213. . The Bur- 
lington (1895), 72 L. T 


205. Collapse not roadway.)/—GIBRALTAR 
SANITARY ComRs. v. ORFILA, No. 86, ante. 

206. ——— Approval of plans.]—-An action will 
not lie against a local authority for maliciously 
refusing to approve building plans which have been 
submitted to them under the provisions of a statute 
which confers on them the duty of deciding whether 
ai lans should be a proved. —DAvIs v. BRoM- 

ORPN., [1908] | K. B. 170; 77 L. J. K. B. 
51: 97 L. T. 05 ; 71 J.P. 518; 247.L. BR. 11; 
51 Sol. Jo. 823 ; 5L. G. R. 1229, "0. A. 
Street lighting insufficient.]—A cer- 
tain street was vested in an urban authority 
under Public Health Act, 1875 (c. 55). It declined 
sharply & was bounded on one side by a retaining 
wall about 5 feet nie | ge hier y it from land 
at a higher level. and & the retaining 
wall were the Property of a private owner. In 
pursuance of Pu Health Act, 1875 (c. 55), 
8. 161, the authority placed a lamp on the 
retaining wall, but extinguished it every 
night soon after 9 p.m. in accordance with a 
resolution ed on Dec. 12, 1918. On Dec. 25, 
1918, at 11.30 p.m., pit. intending to go home by the 
street missed way without negligence, strayed 
on to the private land, & fell over the retaining 
wall into the street & was injured. In an ection 
against the urban authority for negligence in the 
performance of an Poe, Nix uty to light the street 
sufficiently :—Held blic Health Aet, 1875 
(c. 55), s. 161, conferred upon urban authorities a 
discretion, but imposed on them no obligation to 
light the streets in their districts; consequently 
defta. who had begun were not bound to continue 








to ee the street ; & having done nothing to mak 
the street rous they were under no 0 ligation, 


hiner by lighting or otherwise, ta give 

f danger.— SHEPPARD v. GLOSSOP OoRPN., [1921} 
8K. B 132; 90 L. J. K. B. 994; 125 L. T. 520; 
85 J. P. 205 3 87 T. L. R. 604; 65 Sol. Jo. 4733 
19 L. G. R. 357, O 
Annotation Rad. Oldbam v. Sheffield Corpn. (1927), 136 


-—WHEN Exxrnocism or Powmrs 
OBLIGATORY. 

208. rpagicled aor an Act of Parlia- 

the obligation to 

execute a public work, the ha to execute 

a Rito goths upon a private 
the p mined, a y maintain an 

Sction for the injury which be Las sem 


Sus-secr. 8 


Part ITT.—Exercise or Statutory Powers, Duriss, Eto. 


Boorsd v. MONMOUTHSHIRE Rartway & Cana Oo. 
(1851), 17 L. T. O. S. 154. 

2039. ——— Pi pelt of docks.]—(1) Persons who 
pave © ou perform, & who may be made 


responsi @ fort injuries if they know of causes of 
mischief Pie ich in the discharge of that duty they 
ought to remedy, are equally responsible if they 

negligently remain ignorant of those causes of 
mischief, & so leave them unremedied. 

(2) A [private person, or a co., having a right to 
levy tolls in respect of the performance a & 
cular work, will be liable in damages for 

uries occasioned by performing it improperly. 

(3) A ee bo y, authorised to perform such 
a work, & receiving tolls in respect of it, though 

obtaining no profit tor itself from such tolls, but 
collecting them for the maintenance of the work 
& the possible future benefit of the public, is 
equally responsible for injuries arising from the 
poprons performance of such work, & the funds 
thus obtained must discharge that liability. 

(4) Inevery case the liability of a body Gpaated by 
statute must be determined upon a true interpreta- 
tion of the statutes under which it is created 
(BLACKBURN, J.). 

(5) Where such a body [as the Mersey Docks & 
Harbour Board] is constituted by statute, having 
the right to levy tolls for its own profits, in 
consideration of making & maintaining a dock or 
a canal, there is no doubt of the liability to make 
good to the persons using it any damage occasioned 
by neglect in not keeping the works in proper 
repair (LORD CRANWORTH, C.).—MERSEY DOCKS 
TRUSTEES v. Grips (1866), L. R. 1 H. L. 93; 11 
H. L. Cas. 686; 35 L. J. Ex. 225; 14 L. T. 677; 
30 J. P. 467; 12 Jur. N. 8. 571 ; "14 W. RB. 872 ; 
2 Mar. L. O. 353; 11 E. R. 1500, H. L. ; affg. 
S.C. aub nom. GIBBS v. LIVERPOOL Docks TRUSTEES 
(1858), 3 H. & N. 164, Kx. Ch.; & S. O. sub nom. 
MrRsEY Docks & Harpour BOARD v. PENHALLOW 
(1861), 7 H. he 829, Ex. Ch. 

Gor a, (1870), n to (1) O Oonad. Foreman, va Canterbury 


toke Corpn. Tar6) Pra a8 Sit R. ee oii ce 
P © ams 
(i884), 9 App. Cas. 4 . Tucker v. ae 


way Board (1888). ‘ 
WG eee ee ates Walker jor 
reese pred e euneton r 
Cardiff Steam mon Co. 
Buas75) L 


Goe 9 (i B58). 


(1864), 33 
~- 310; White v Hindley Le. io 
Hanser GRAD 8 oe da 
S. 8 45 fase Falld. Coe v. Wise ey By. R. 
inch v. Thames Conservators (sta, 
Consd. Forbes v. Conservancy tard 
ad. Queens of the River %: S. Co. 
River beara Conservators (1907), 
ea a v. St. Leonard Shoredito 
3 ‘Whitehouse v. 
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Mont. Oo."6. 1 "Dooks’ & Ber. vir faa 
: Nelson, (1918 3 KB. 381. a, Born ton 9 .. . Ancholme 
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nated Boo. of Ry. Servan prot A. O. 426 ; Toseland 

West Ham nion, {1907} 1 B. 920; ape’ v. 

St Bartholomew's Hoapital, {1909} 2K. B. 820; Pap- 
rth v. Batte ay dae 014 12 &. B. 89. 

- Ex. 205; Birch v. 


)» abr 143 oan . 
ba a 8), 1 C. 

D. 615; Wate. Merete Ger 

Sue v. ‘Lee Conservancy 


arse “rere. Drury Lane Theatro 
Bilea Ltt K. B. 899; baker v. Jamon, 
[1921] 2 “a teliffe v. Clients Investment Co., 

(1924) 2K. B. 

210. paste footpaths.]—Towns Improve- 
ment Olauses Act, 1847 (c. 34), s. 52, imposes 
on the comrs. elected under the Act the du uty of 
fencing footpaths, if needed for the protection 
of passengers, & leaves them no discretion : — 
Held: such comrs. are therefore liable, in their 
corporate capacity, to an action at the suit of 
@® person injured by their negligent omission to 
eg a footpath.—OHRBY v. RYDE Compas, (1864), 

5B. & 8S. 748; 33 L. J. Q. B. 206; 28 J. P. 663; 
10 Jur. N. S. "1048 ; 12 W. R. 1079 ; 122 E. R. 


poe 
——Consd. Forbes v. Lee Conservancy Board 

AmeT t 4 Ex. D. 116. 

211. Removal of refuse.]|—By Metropolis 
Management Act, 1855 (c. 120), s. 42, defts. were 
constituted a body corporate, with power to sue & 
liability to be sued. By sect. 125, vestries are 
required to employ a sufficient number of persons, 
or to contract with any co. or persons for removing 
all dirt, ashes, rubbish, & filth within their parishes. 
Pitfs., the guardians of a union, were possessed of 
a workhouse situate within defts.’ parish. Defte. 
refused to remove from it the dirt, ashes, rubbish, 
& filth there collected ; pltfs. were in consequence 
obliged to remove the same & thereby incurred 
expense :—Held: an action was maintainable by 
pltis. to enable them to recover from defts. the 
expense incurred by them in removing the dirt, 
ashes, rubbish, & filth from the workhouse.— 
HOLBORN UNION v. ST. LEONARD, SHOREDITCH, 
VEsTRY (1876), 2 Q. B. D. 145; 46 L. J. Q. B. 








36; 385 L. T. 400; 41 J. P. 38 ; 25 W. R. 40, 
D. ©. 

= Ill Strand District Board of Works 
tie al Rie Sauteed Vale 


1896), 60 J. P. 411. 

212. Sewer repair.}—-A local Act em- 
powered the Manchester Improvement Comrs. to 
cause such sewers as they should think it necessar 
to be made, & when made to be repaired & cleansed. 
By a subsequent local Act the anaes & property 
of the comrs. were transferre vested in 
defts. <A third local Act made it lawful for defts. 
from time to time to cause to be constructed such 
sewers as they might think necessary, & also to 
cause such sewers to be repaired or cleansed as 
often as they might deem proper. 

A sewer, some forty years after it had been 
constructed by the comrs. under the powers con- 
ferred by the local Act, & during a violent thunder- 
storm, burst under a cellar which communicated 
with a house of which pltf. was owner, &, flooding 
the lower rooms, y caused the whole of the 
house to fall down. In an action against defts. 
for the injury so caused, the jury found that the 
bu of the sewer was caused by defects in ite 
ori construction, & by the omission of defte. 
to reasonable means to discover such defects ; 
also the ignorance of defte. as to any defect in the 
sewer was due to the omission on their part to 
take reasonable means to discover it :—Held: 
defta. were under a legal duty to use the powers 
given them by statute to keep the sewer in proper 
order, & from time to time to inform themselves 
as to ite condition ; also, their private Actes gave 

D2 
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them power to cause the sewer to be cleansed & 
repaired, & the common law superinduced upon 
that power a duty to use it, & to use all reasonable 
means to inform themselves whether there was 
occasion to do so; also, the findings of the jury 
showed that defts. omitted to perform this duty, 
s0 were negligent.—FLEMING v. MANCHESTER 
Coren. (1881), 44 L. T. 517; 45 J. P. 428. 

213. Rallway fence.]—Pltf. was tenant 
from year to year of land abutting on land of defts. 
through which their railway runs. Between the 
lands of pltf. & defts. was a ditch, & between the 
ditch & a railway was a fence sufficient to prevent 
es cattle from straying on to the railway. 

en the railway was constructed defts. made the 
ditch & erected posts & rails between it & pltf.’s 
fields, but after a hedge had grown up between the 
ditch & the railway, the posts & rails were allowed 
to fall to pieces. In July, 1879, one of the cows 
that had been previously peer in pltf.’s fields 
was found dead in the ditch, which had become 
gerous by reason of the sides being ove wn 
with brambles partly hiding it. Pltf. sued defts. 
for the value of the cow. Defts. denied their 
liability, & tendered in evidence a conveyance 
from the owner of the Jand in the occupation of 
pltf. of the land required for defts.’ railway, or the 
pace in question; & also an indenture of release. 
hese documents the county ct. judge refused to 
receive in evidence :—Held: there was a statutory 
obligation on defts. to maintain the fence in 
question, & they were liable for the loss of the cow, 
which was due to their omission to perform such 
obligation.—CoRRY v. GREAT WESTERN Ry. Co. 
Cen 7 Q. B. D. 322; 50 L. J. Q. B. 886; 44 

. T. 701; 29 W. R. 623; sub nom. Covey v. 
GREAT WESTERN Ry. Co., 45 J. P. 712, C. A. 
Annceaon :—Oonsd. Dixon v. G. W. Ry., [1897] 1 Q. B. 


214. Harbour buoy.]—By Act of Parlia- 
ment the harbour of B. was vested in defts., 
the limits were defined, & defts. had jurisdiction 
over the harbour of P. & the channel of P. beyond 
those limits for the purpose of (inter alia) buoying 
“the harbour & channel,”’ but they were not to 
levy dues or rates beyond the harbour of B. Bya 
later Act, a moiety of the residue of light duties to 
which ships entering or leaving the harbour of P. 
contributed, were to be paid to defts. & to be 
applied by them in (inter alia) buoying & lighting 
the harbour & channel of P. A vessel was wrecked 
in the channel of P., which under the Wrecks 
Removal Act, 1877 (c. 16), s. 4, defts. had power 
to, & did partially, remove. The wreck not 
removed was not buoyed, & plitf.’s vessel was in 
consequence wrecked :—Held: the statutes im- 
posed upon defts. an obligation to remove the 
wreck from the channel or to mark its position 
by buoys, & not having done so they were liable 
in damages to pitf.—DORMONT v. NEss Ry. 
Co. (1883), 11 Q. B. D. 496; 52 L. J. Q. B. 331; 
49 L. T. 1843; 47 J. P. 711; 5 Asp. M. L. OC. 127. 
Annotation :-—Refd. The Elia, (1915] P. 111. 

215. Sea wall insufficient.]—-The owner of a 
farm, between which & a tidal river were lands that 
had been reclaimed by conservancy comrs. from the 
river, sued such comrs. for Gamage caused to his 
farm by the river overflowing a sea wall between 
the reclaimed lands & the river, & flowing over the 
reclaimed lands on to his farm :—Held: as the 
comrs. were by their Acts under the obligation to 
maintain & repair the sea wall, they were liable 
not only for any caused to the reclaimed 
lands, but to lands beyond such lands, by reason 
of the sea wall being insufficient in height to pre- 
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vent an overflow of the river.—BRAMLETT Uv. 
CONSERVANCY Comps. (1889), 49 J. P. 214, D. C. 
216, —— River pollution by sewage. ]—Defts., an 
urban sanitary authority, were c ed under 
Rivers Pollution Prevention Act, 1876 (c. 7 5), 8. 3, 
with permitting sewage matter to flow into a stream 
within their district. It appeared that the sewage 
matter flowed from certain ancient sewers, within 
the district of & vested in deftse., which had been 
constructed & which were used for discharging 
sewage matter into the stream before the passing 
of the Act, & before defts. were constituted a 
sanitary authority. Defts. had made certain 
alterations in these sewers, but had done nothing 
to increase the pollution of the stream :—Held: 
there was primd facie evidence that defts. had 
‘‘ wilfully permitted ’? sewage matter to flow into 
the stream, & the mere fact that they had not 
materially altered the nature of the sewers, & had 
done nothing to increase the flow of sewage matter 
from such sewers into the stream, was not a suffi- 
cient answer to proceedings under the Act.— 
YORKSHIRE WeEsT RIDING COUNCIL v. HOLMFIRTH 
URBAN SANITARY AUTHORITY, [1894] 2 Q. B. 842 ; 
63 L. J. Q. B. 485; 71 L. T. 217; 59 J. P. 218; 


priorities Rochford R. ©. v. Port of Lond 

Annotations :—. chfo . G vw. Port o ondon 

Authority, 1914] 2K. B. 916. Distd. West Riding of 
Sea Rivers Board v. Linthwaite U. C., [1914] 


217. Unsafe wharf berth.|—A ship came 
into Shoreham harbour & went alongside a wharf 
belonging to a railway co. The harbour authority 
& the railway co. respectively received payment 
for the use of the harbour & wharf. With the fall 
of the tide she took the ground, & in consequence of 
an accumulation of rubbish in the berth she 
was severely strained & injured. The harbour 
authority were under a statutory duty of doing 
such things as were necessary or proper for render- 
ing the harbour safe & commodious. Neither the 
harbour authority nor the railway co. took any 
steps to ascertain whether the berth was in a fit 
condition for ships to lie at:—Held: both the 
harbour authority & the railway co. were liable 
for the damage to the ship.—THE BEARN, [1906] 
P. 48; 76L. J.P.9; 94 L. T. 265; 22 T. L. R. 
165; 10 Asp. M. L. C. 208, C. A. 

Annotations :-—Apld. Bede 8.S. Co. v. River Wear Comrs., 
B. 310. Consd. Liebigs Kxtract of Meat Co 
Docks & Harbour Board & Nelson, 
2 K. B. 381. Distd. The Empress, [1923] P. 96. a 
The Grit, [1924] P. 246. Refd. Great Lakes §.S. Co. ». 
Maple Leaf Milling Co. (1924), 41 T. L. R. 21. 
218. Sewage disposal.|—The Beaconsfield 
rural district council had undertaken under powers 
given to them by Public Health Act, 1875 (c. 55), 
the cleansing of cesspools in part of their district. 
They entered into a contract with H. that he 
should keep the cesspools clear. The contract did 
not contain any express provision as to disposal 
of the sewage matter emptied out of the cesspools. 
H.’s men had without leave deposited the sewage 
on the land of | ar ae who brought an action against 
the council & H. for damages :—Held : the council 
had a duty to dispose of the sewage, & on the con- 
struction of the special contract, they had not 
contracted with H. for the discharge of this duty, 
& were still liable for its not being discharged ; 
even if they had contracted for the discharge of 
this duty, they would have remained liable to 
teri for the contractor's failure to perform the 
uty.— ROBINSON v. BEACONSFIELD Rurat Coun- 
cru, [1911] 2 Ch. 188; 80 L. J. Ch. 647; 105 
L. T. 121; 75 J. P. 358; 27 T. L. R. 478; 9 


L. G. R. 789, O. A. 
219. —-— Inadequate drainage.]|—The tenant of 
tuate in an outlying district of 








& market garden 
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the city of Edinburgh, & forming part of the C. 
estate, sued the corpn. for damage done to his 
garden by flooding on two occasions in 1909. A 
natural stream, which for a long period had carried 
part of the sewage of the burgh, flowed in an open 
channel through some flat meadow land in an 
easterly direction until it reached a public road 
which was under the control & management of the 
corpn., & which formed the western boundary of 
pursuer’s garden. It then passed under this road 
through a culvert & flowed past the garden. The 
culvert had been partially blocked up by a water 
main inserted across the top of it by permission 
of the corpn. as the road authority. On the 
occasions complained of there was an exceptionally 
heavy rainfall, &, owing to the insufficiency of the 
culvert to carry the water of the stream, it was 
dammed back on to the meadow land until it rose 
above the level of the road & rushed through 
pursuer’s garden gate, which was at the lowest 
point of the road, on to the garden, causing serious 
damage thereto. The corpn. were under a statu- 
tory obligation to provide crag Mr sewers for the 
sufficient drainage of the burgh. When the 
district in sheet was taken into the burgh by 
virtue of a local Act passed in 1900, a clause was 
inserted for the protection of the proprietors of 
the C. estate forbidding the corpn. to injuriously 
affect the irrigation of Iands on the estate, or to 
diminish or intercept the supply of sewage water 
for such irrigation, or to deepen, cover over, divert, 
or otherwise interfere with the stream passing 
through the estate, except upon obtaining an order 
of the shcriff sanctioning such interference in the 
public interest:—Held: this clause did not 
absolve the corpn. from their statutory obligation 
to provide for the efficient drainage of the burgh, 
& they were liable in damages to pursuer.— 
HANLEY v. EDINBURGH CORPN., [1013] A. C. 488; 
77 J. P. 233; 29 T. L. R. 404; 57 Sol. Jo. 460 ; 
11 L. G. R. 766, H. L. 

220. -——.]|—By a local Act, it was 
enacted that a certain district should be effectually 
drained & that comrs., to be appointed under the 
Act, should be authorised & empowered to take 
such steps for draining the district as they should 
Judge proper & expedient & to raise money for 
sre purpore by rates on the landowners in the 

istrict. 


_On the application of an owner of land in the 
district, hereinafter referred to as pltf., who 
alleged that the comrs. had failed to drain the 
district effectualty, the Div. Ct. issued a writ of 
mandamus which, after reciting that the comrs. 
had neglected to drain the district effectually, 
commanded them to do so. The comrs. by their 
return to the writ alleged that they had carried 
out the order of the Ct. to the best of their ability. 
Pltf. by his reply to the return joined issue thereon, 
& claimed damages for injury sustained by his 
land through the comrs. neglect to drain the 
district. On the trial of these issues :—Held: 
(1) defts. were entitled to contend that the writ 
of mandamus should not have been issued, but, as 
the Act imposed an imperative duty on defts. to 
Nehari the district effectually, which duty had not 
rs n performed, the writ had been rightly issued ; 
ae pltf. could recover in these proceedings the 
ual e which he had sustained.—R. v. 
SES ULAND, SmenrH & Fen Districr ComRs., 
'e ] 1K. B. 155; sub nom. R. v. MARSHLAND 

Fen Disrricr Comrs., Ex p. WHITTOME, 89 


L. J. K. B. 116; : bly ’ 
LG. Royal’ ® 12! L. T. 599; 88 J. P. 2585 17 


“Tivorbenl Cen aay,, Reta. Huyton by G 
Liverpool Corpn., [1926] 1 K. B. “eo yee: 
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221. —— -.}—By various statutes comrs. 
were appointed for the purpose of draining certain 
low-lying lands with powers of rating the owners 
thereof to defray expenses necessary for perfect 
the drainage. One of the statutes provided tha 
the comrs. ‘‘ shall & may & are hereby fully em- 

wered to make... alter, & maintain, or order 

cause to be made .. . altered, & maintained, 
& from time to time to be repaired & kept in repair, 
all such cuts, drains ... & works... as they 
. . . Shall think necessary & convenient.’’ Another 
statute provided that the comrs. “ shall have full 
power & authority, & they are hereby required 
... to make... alter, amend & maintain, or 
cause to be made,... altered, amended, & 
maintained, & from time to time repaired & kept 
in repair, all such cuts, drains . . . & other wor 
. « » a8 shall in the judgment of themselves, & of 
».. any . engineer to be from time to time 
appointed ... be proper & necessary.”’ 

(1) In pursuance of their powers the comrs. in 
1916 opened up an old river bed. In the year 
1858 they diverted the course of another river & 
constructed a drain, known as the east drain, 
parallel to the course of this river. These works 
were done with a view to draining certain lands 
owned or occupied by pltfs. The work of opening 
up the old river bed was done as the engineer to 
the comrs. thought necessary & convenient, but 
it was done negligently. The east drain was from 
time to time cleansed as the enginecr thought 
necessary, but it was not cleansed thoroughly or 
often enough. As the result of these defaults 
ad lands were flooded & injured. In an action 

y pltfs. against the Comrs, :—feld: the statutes 
did not merely confer a discretion upon the comrs. 
as to the maintenance & repair of works executed 
by them, but imposed a duty upon them to main- 
tain & repair the works until they should be 
abandoned, &, not having performed this duty, 
the comrs. were liable. 

(2) One of the statutes provided that if any 
pereen should sustain damage or injury in his lands 

y any neglect or default of the comrs. by reason 
of any alteration made by them on account of the 
works to be made by the Act, then, if the comrs. 
& the party injured should not agree touching the 
damages, the comrs. should ascertain the damages 
by a jury to be empanelled & returned as therein 
provided & give judgment for the party aggrieved 
as therein directed :—Held: this enactment did 
not apply where liability was disputed & the juris- 
diction of the ct. was not ousted thereby. 

(3) By Public Authorities Protection Act, 1893 
(c. 61), 8. 1, ‘‘ Where ... any action, prosecution, 
or other proceeding is commenced in the United 
Kingdom against any person for any act done in 
pursuance, or execution, or intended execution of 
any Act of Parliament or of any public duty or 
authority, or in respect of any alleged neglect or 
default in the execution of any such Act, duty, or 
authority, the following provisions shall have 
effect: (uz) the action, prosecution, or proceeding 
shall not lie or be instituted unless it is commenced 
within six months next after the act, neglect, or 
default complained of, or, in case of a continuance 
of injury, or damage, within six months next after 
the ceasing thereof” ...:—Held: this sect. 
afforded no defence to the comrs. inasmuch as the 
injury & damage were continuing.—BOYNTON v. 
ANCHOLME DRAINAGE & NAVIGATION COMRS., 
(1921]2 K. B. 218; 90 L. J. K. B. 75; 1241. T. 
64; 85 J. P.33; 18 L. G. R. 610, C. A. 


tons : Consd. Sheppard v. Glosso 





Borough 


Annotat —As to 61) BR 
Co. -» (1921) 3 K. B. 132. Aa to (3) Apld. Huyton & 
Robey’ Gas Co. a te BD ARe 


bey Gas Co. v. Liverpool Corpn., [19 - 146. 
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Sect. 5. Pegi jor non-feasance: Sub-sect. 8. 
Sect, 6: Sub-sect. 1, A.) 


222. Work partly performed.}—Qu. : co. 
empowered by Act of Parliament to titta a bridge 
over a river were to build a part only, whether they 
could not be indicted for a nuisance in obstructing 
the river or for not completing the bridge >—YorE 

. & Norts MIpLanp Ry. Co. v. BR. (1858), 1 BE. & B. 

al 7 Ry. & Can. Cas. 459; 10. L. R. 119; 22 

J.Q. B. 225; 21L. T. O. 8. 116; 17 Jur. 690 ; 

iw R. 358 ; 118 E. R. 657, Ex. Ch. 3 revag. 8. C. 

sub nom. R. v. YorK & Norra MIpLanp Ry. Co. 
(1852), 1 B. & =o He 


aan = -—Retd ee mes (1853), 1 x ay 874; 


R. o. bergate Ry, assy 5 — 2 8. Astley 
v. M. in & L. Ry. (1858), 2 Do G. sie SB cttesh N North- 
Eastern Ry. v. Stewart (1 859) i817. 0.8, 307 berts 
v. Roberta (1862), 3 B. & B. Naviga- 


wer Tamar Manure 
tion Co. v. Wagstaffe (1863), 4 Patt S. 288; Forbes v. 


Lee Conservancy Boa Ger) 48 J. Q. B.402; Rv. 
prceah (1 87 Ok eee D. abt; 8 ah ity , 
Comrs. (1880), 5 Q. B. D. 217; R. ». G. W. Ry. (1893), 
62 L. J. . 6725 Darlaston L. B. v. L. & N.; ity-, 
1894] 2 : B. 694; A.-G. v. D, We 8. {1901} 2 Ch. 671. 
en Obie (1858), 334; Julius v. 
Oxtord ora (1880), 5 Aig cade ansea Improve- 
ie ansea, * ‘Mumblos Ry. (1880), 


ae ny cas. $80; H.v. Tuer’ & Hodgos 
fae 3 fare. 5 658. 


228. Liability for non-feasance of contractor.]— 
The duty imposed on vestries & district boards by 
Metropolis Local Management Act, 1855 (c. 120), 
8. 125, as to the removal of house refuse within 
their parish or district is discharged by their 
entering into a bond fide contract with scavengers 
to execute & perform the work; & such vestries 
& district boards cannot, in such cases, be made 
liable in damages for the scavengers’ neglect to 

roperly carry out their contract.—ELus v. 
TRAND Districr BOARD OF WoRKS (1892), 67 
L. T. 307; 8 T. L. R. 739, C. A. 

224. ——.] — Ropinson Vv. 

RURAL Councit, No. 218, ante. 


BEACONSFIELD 


Sect. 6.—LIABILITY FOR MISFEASANCE. 
Sun-snctT. 1.—NEGLIGENCE, 
A. In General. 

225. Liable for negligent exercise of powers.|— 
SouTHaAMpTon & ItrcHIN FLOATING BRIDGE & 
Roaps Co. v. SOUTHAMPTON LOCAL BOARD oF 
H®ALTH, No. 108, ante. 

226. J—Pitt. was the owner of premises 
in Cheltenham which were drained by a sewer 
which emptied itself into the river Chelt. At the 
mouth of this sewer there was a flap or penstock 
which prevented any water of the river from flow- 


PART III. SECT. 6, SUB-SECT. 1. 





Pusric Avrnorirms, Bopms anp Orricers. 


ing up the sewer. In the year 1852 an Act of 
Parliament passed for improving the town of 
Cheltenham, & which directed the comrs. appointed 
under it to make new sewers. Accordingly the 
comrs. constructed a new sewer which p 
under the river Chelt near pitf.’a premises, & 
removed the flap from the mouth of the old sewer 
& connected it Tvith the new sewer. Pitf.’s pre- 
mises were 12 feet below the summit level of the 
new sewer. In July, 1855, there was a heavy 
storm of rain, by which the river Chelt waa 
flooded, & in consequence the new sewer burst & 
the water of the river flowed into it. The comrs. 
erected a stank round the hole, but before the 
repair of the sewer was completed another extra- 
ordinary flood took place, by which the stank was 
washed away & the water of the river rushed into 
the sewer & forced the pels Bs matter & water 
into pltf.’s premises, thereby causing at 
damage. ‘The local Act incorporates 11 & 12 Vict. 
c. 63, 8. 144:—Held: (1) the comrs. were liable 
to an action for negligence, & were entitled to 
reimburse themselves out of the rates ; (2) they 
were guilty of negligence in not putting up a flap 
or penstock at the mouth of the old sewer.— 
Ruck v. Wriuiams (1858), 3 H. & N. 808; 27 
L. J. Ex. 857; 31 L. = O. S. 167; 22 J. P. 420 ; 
6 W. R. 622; "167 B. R. 488. 


Annotations 24s i? Refd. Metcalfe v. dena tes 
Ot"? ‘18; Whitehouse ve Fellowes 1 nok) 
30 He $05 Young ». Davis ( 
ree Gees. Wise (1864), B. & 8. 4 45% Raat e: St. 
James's Westminster, Vestry | 1865),1 13 a iT; eite Gary A 
Docks Trustees v. Gibbs (1866 RA 
2 Grea canada $. Braid 


} Western Bo» bs, 
1863), 1,Moo. P.O, G. N.S. 101. Bagnall v 
 & W. Ry. (1861), Btretton’s Derby 
on enerally, 


7H. &N 

Browary Oo. Vale Pry. for, [18041 Ch. 48 Soo. of Raliwor 

Servants, [1901] A. O. 426. 

227. |— The distinction is now clearly 
established between gene from works authorised 
by statute, where the perey generally is to have 
compensation & the aut, avy i is a bar to an action, 
& damage by reason of the works heing negligently 
done, as to which the elias ’gs remedy by way of 
action remains (CROMPTON, J ate v. GREAT 
WESTERN Ry. Co. (1862), 2 B. & S. 402; 381 
L. J. Q. B. 101; 6 L. T. 50; 26 J. P. 516; 8 
Jur. N.S. 410; 10 W. R. 341 ; "121 E. R. 1123. 


Banton. —Apld. oe «. Webster oe8t) 120. B. 
N.S Consd. Mersey Dock T . Gibbs (1866) ; 

L z { oa L. 98; oa . Met. Dist. Ry. are iB 241. T. 
‘ td. Saundrey v. Mitchell (1863), 9 Jur. N. 8 








228. Flooding.]—Defts., a railway co., pur- 
chased under Par liamentary powers, the surface 
above pltfs.’ colliery, & carrie their ened over 
it by means of a cutting. The ori surface was 
impervious to water; but by the cutting, the 


laid under statutory authority, thereb ¥ N. B. R. 393; 4B. LL. es shad —— 


9251. Liable or negligent exerciae U8 age to & person connecte 225 x. ——.}—CARL 
af pote Rene Ten f wManodo ert ae th for sewerage purposes, are woop (915), 33 32 W. i. ®. tr, cy 
ie Fs see 018] V. L. R. Sclion for datmsoeeGumeaee ee . R611; 95 D. L. Re 66; 
—A GRAND Fats CORPN. (1905), 37 gesk, D. K. 481 arya 


CCoLL wv. Hiaains 


nM 
(1818), 30 G. B43 GAN. " greeted: 


. B. R. 227 Sphere 


CARDSTON COORPN 
v. CRO iw.w. R881: 18D. (Alta bet OO 


226 iii. ———.}—An action for n SHIP Marae 
grate aot nimsnate awit c TSWTR GRO ak Ee TSO pap it enna Ore 
eo coun » CATHARINES RPN 
interfered in or undertaken the con- a6 vill, Oh @ Way ee poe ofelawial =O. L. R. 462; 68 D. UL. R. 603318 
struction, of the work.-HILEs . Gatety of the alte  cndanger the =O. W. N. Eee 
Hilicr Tow WNBEIP, Groogs o ELUOR Yuxon ». TOWN WH OF Sutras Watia 325 xi. — v. WARREN 
sariod (1806), $8 33 : G. B. R. a2. —oAN,’ GOREN. (i207 AS 0. LR 300; 11 ¢ 1335 xiv. Naa. | LR. 176 i761 —NFLD. 
.+-—~To ae OF es WELIINGTOR OOEPN, 
Br. JouN ConeN, (1895), 88° N. B. B. ib, wok de oe ty corn. fal Nz. U. BO. A S100 NZ, abo), s 
a eta -—F Swe raley of a. palo of a0 they are Beretta —. =p VILLIERS re a 
MOUTH TOWNSEDP (1897), 94 A. R. 973. Ee : ages by rosso OaAanoe not water find eq BANNesaonG Momtomaury, [1926] 
pie m a gege xvi, —— HANNESB 
———-~.J--A munjoipal ocorpn. "adio oining p hg Kay -}—-Jo une Mv: 


teiing, ‘ater notics, to repair a sewer 


rrr OF ST. Joun CoRPN. (1908), $8 


WICIPALITY v. AFRICAN REALTY yaar prt aed 
LTpD., (1997). App. D, 163.—8, 
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clay, of about 23 feet depth, was 
porous stratum of rock wae reached, which 
also subject to cracks & flesures on being under- 
mined. At the time the railway was constructed 
none of the mines underneath had been worked ; 
but afterwards pitfs., on their works ; 

the railway, gave defts. the statutory notice, bu 

they did not purchase the subjacent mines. Pitfs. 

worked the mines underneath the raiiway in a 

p manner; but the consequence of the 

working wae that the railway sank from time to 

time ; defts. reinstated the line to its former level 
with porous materials. In consequence of 
cutting & of a bridge, by which the railway crossed 
ea brook, the water from the brook in flood-time 
flowed along the railway above pltfs.’ mines, & 
the side drains being insufficient to carry it off, 
the water flowed over the porous surface & so 
penetrated into & flooded pitfs.’ mines. The 
rain water also in like manner, from the insuffi- 
ciency of the drains, constantly penetrated into 
the mines. Defts.’ works were in acco 

with the deposited yes & sections, but they were 

bound by their Act to make & maintain efiectual 

drains :—Held: pltfs. could maintain an action 
in respect of both heads of the damage caused by 
the flooding of the mines, & such damage was not 
the subject of compensation under the com- 
pensation clauses of igen Lands Clauses 

Acts, 1845.—BAGNALL v. NDON & NORTH 

WESTERN Ry. Co. (1862), 1 Ti. & O. 544; 31 

L. J. Ex. 480; 9 L. T. 419; 9 Jur. N.S. 254; 10 

W. R. 802, Ex. Ch. 

Annotations :-—Oonsd. TR. v. Fisher (1862), 8 B. & S. 191. 
Distd. Cracknell »v. Thetford Corpn. (1869), L. R. 4 C. P. 
629; Dunn v. Bogner Canal Co. (1872), L. R. 7 

Q. B. 244. Retd. v L. & N. W. Ry. 

a. 1s Mentd.’ Fletcher’ 0. lands (1866) 
Exch. 265, ; acd : 
229, —— .]—GEDDIS v. BANN RESERVOIR 

PROPRIETORS, No. 137, ante. 


230. Submerged obstruction.|—-(1) By 17 
& 18 Vict. c. 104, the superintendence & manage- 
ment of all lighthouses & beacons in England 
& the adjacent seas are vested in the Trinity 
House, subject to the existing jurisdiction of 
local lighthouse authorities; the Trinity House 
shall continue to hold & maintain all property 
vested in them in the same manner & for the 
same bd. ets as they have hitherto held & 
maintained the same, & extensive powers are 
given to them, to be exercised with the consent 
of the Board of Trade, in respect of the mga f - 
ment & control of pa pre & beacons which 
are subject to the j ction of local authorities, 


removed, & a 
was 








& in other ects. 17 & 18 Vict. c. 104 further 
rovides that the light dues levied by the Trinity 
ouse 8 carried to the account of the 


Mercantile Marine Fund; that the expenses 
incurred in respect of the service of lighthouses & 
beacons shall be paid out ot that fund; that the 
Trinity House shall account to the Board of 
e for their receipta & expenditure, & that 
their accounts shall be audited by the Comrs. of 
Audit :-—Held: the Corpn. of Trinity House were 
not by virtue of 17 & 18 Vict. c. 104, constituted 
labllite 2 the oan rs as to oe nee from. 
an n for n nce @ per- 
formance of their duties, a“ 
beacon vested in the Corpn. of Trinity 
having become partially destroyed they 
aoeceed G. to remove it, & in so doing he — 
a ¥ left an iron stump sticking up under water. 
pitts yong to recover es caused thereby to 
negligence. 


; defte. were Hable for aos ! 
—Gupeat v. Trinrry House Corpn. | 
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17 Q. B. D. 705; 66 L. J. Q. B. 85; 38 


30; 2T. L. R. 708. 
ions :—~dA acke - : 
Air Goumedl, (192712 SOB STH” Bald Moto Rott 

Board v. Sheedy ee Oo 899. As te (2) 
118; Boynton ree Manchoater Drainage eM avigntinn 

Comre., {1921} 2 K. B. 213. 

281. ——— Canal subsidence & percolation.]— 
A corpn. exercising statutory powers is liable 
in damages for injury resulting from the exercise 
of such powers, if the injury is caused by the 
neglect on their part of care which they were 
bound by law to exercise towards the injured 
party. But where the compensation for injury 
is provided for by the statute, it must be 
recovered as thereby provided, & damages will not, 
be assessed by the ct. The liability of the corpn. 
is not affected by the fact that the injury has been 
directly caused by the acts of a third party. 

The owner of minerals under a canal worked 
them so as to cause a subsidence & consequent 
percolation of water into a mill :—Held: the canal 
co. was liable for damages.— EVANS v. MANCHESTER, 
SHEFFIELD & LINCOLNSHIRE Ry. Co. (1887), 36 
Ch. D. 626; 57 L. J. Ch. 153; 57 L. T. 194; 36 
W. R. 828; 8 T. L. R. 691. 

282. ——— Collapse of roadway.] — GIBRALTAR 
SANITARY Comms. v. ORFILA, No. 86, ante. 

233. Fire plug plate misleading.|—An urban 
district council, who acquired a waterworks under- 
taking, & supplied water in their district under local 
Acta, porpore ane Waterworks Olauses Act, 1847 
(c. 17), as. $8, 39, had placed a fire plug in a part of 
the street which was not proved to be repairable by 
the inhabitants at large. The true position of the 
fire plug was incorrectly marked on a plate affixed 
to the wall of a house in the street, & the plu 
itself was covered over by several inches of soil, 
but there was no evidence to show how it had 
become so covered. A fire broke out in premises 
fronting the street, & the efforts of the fire brigade 
to extinguish it were retarded by difficulty in 
finding the fire plug, & the damage to the premises 
was thereby largely increased. The owner of the 
premises sued the council for breach of duty 
amounting to misfeasance :—Held: although the 
council were not rl Seer for the covering up 
of the fire plug, yet the putting up of the denoting 
plate with misleading directions thereon was an 
act of misfeasance, & as it had caused damage to 

Itfs., defts. were liable-——DAwson & Co. v. 

INGLEY URBAN CouNciL, [1911] 2 K. B. 1498; 
80 L. J. K. B. 842; 104 L. T. 659; 75 J. P. 289; 
A . L. R. 308; 86 Sol. Jo. 846; 9 L. G. R. 602, 


1888), 
e R. 
A 





Annotations elland ©. Manchester Corpn., 


(1912) 1K. B. 118; Phillips ». Britannia Hygienic 
met | Co. 1983}? K. B. 832. entd. Fraser v, 
Fear (1912), 107 L. |. 423; Ryall v. Kidwell, (1913) 3 





234. Quay floor causing damage.|}—Ptfs. 
were the owners of ox hides which arrived on 
board a general ship at the docks at Liverpool 
belo to the Mersey Docks & Harbour 
Board. The cargo was unloaded on to the 
quay by master porters, whose duty it was to 
unload ships in the docks & who were licenced for 
that purpoee by the dock board. The hides were 
damaged when on the quay owing to some powdered 
barilla ore, which had been unloaded from a 
ship on the same quay a few weeks before, having 

t into the interstices between the stones pee) 
he flooring of the quay. In an action 
staan ar er te ule is fry 

or the 6 hides the jury foun 
that board strayed ligent in allowing the quay 
lo be used for the hides whilst in ita then con- 
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dition, but that the master porters were not 
negligent. The board contended that they owed 
no duty in that respect to pltfs., the duty being 
im d by the board’s Acts & regulations made 
under those Acts on the master porters alone :— 
Held: there was nothing in the Acts or regulations 
which relieved the board from the duty to take 
reasonable care that the quay was fit to receive 
the hides, & therefore the board were liable.— 
LiEBIGs Hxrract of Mrat Co. v. MERSEY Docks & 
Harsour Board & WaLtTER NELSON & SON, 

1918] 2 K. B. 381; 87 L. J. K. B. 1133; 119 

-T.94; 84T. L. R. 888, C. A. 

. Street insufficiently lighted.]|—Under 
Metropolis Management Act, 1855 (c. 120), s. 180, 
the obligation of the local authority as to any par- 
ticular street is to ensure that it is well & sufficiently 
lighted. Where an accident is alleged to have been 
due to the insufficient light provided for a street it 
is for the tribunal of fact to determine whether the 
statutory obligation of the local authority has been 
complied with; it is not enough for the local 
authority to say that in their discretion they 
considered that the lighting actually provided was 
sufficient. 

Having come to the conclusion that defts. 
lighted the place in question inadequately & so 
committed a breach of their statutory obligation, 
I think the case falls within the roe of 
Geddis v. Bann Reservoir Proprietors, No. 187, ante, 
that an action lies against a public authority for 
having done negligently an act which the Legis- 
lature has authorised them to do (SHEARMAN, J.). 
—OARPENTER vv, FINSBURY BoROUGH COUNCIL, 
[1920] 2 K. B. 195; 89 L. J. K. B. 554; 123 L. T. 
299; 84J.P.107; 64Sol. Jo. 426; 18L.G. R. 3870. 


Annotation :—Consd. Sheppard v. Glossop Corpn., [1921 
3K. B. 132. sd Z = 


236. Liability of contractor.] — Defts., being 
contractors acting under the authority of the 
Metropolitan Comrs. of Sewers, & bond fide acting 
for the purpose of executing 11 & 12 Vict. c. 112, 
by negligence injured pltf.’s premises :—Held: 
under 11 & 12 Vict. c. 112, s 128, they were 
rie a from all liability —WaARD v. LEE (1857), 
7H. & B. 426; 26L.3.Q. B. 142; 28 L. T. 0.8. 
855; 8 Jur. N.S. 557; 5 W. R. 403; 215. P. Jo. 
179; 119 EH. R. 1805. 

Annotations :-—Consd. Arthy v. Coloman (1857), 6 W. R 

34 villsame (1858), H. 





& N. 308. 





287. .]|—ARTHY v. COLEMAN, No. 292, post. 
Liability of highway authorities.;—See Hiau- 
ways, Vol. XXVI., pp. 404-410, Nos. 1267-1310. 


B. Bodies Acting Gratuitousty. 

288. Liability for negligence.]-—In order to 
render comrs. acting in the bond performance of 
ees duty liable to an action for an injury to an 
individual result from an act so done by them, 
it must appear that they have been guilty of negli- 
gence or want of skill in the conduct of it. 

In case against comrs. of sewers for an injury 
done to pltfs.’ premises by the construction of an 
oining sewer, the cause was referred to an 
., arbitrator, who found, that there were two modes 
_of making a sewer practised in London, the one 
by what is called tunnelling, the other by what is 
called open cutting; that, in this case, a dee 
sewer could not be made either by the one methc _ 
or the other without risk the adjoining 


of danas to 
buildings; that the amount of risk varied accord- 
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ing to the nature of the soil, which here was of 4 
nature to make the risk considerable; that the 

robability of damage accruing was in some degree 
ess where the sewer was made by open cutting 
than by tunnelling; that the sewer was made by 
the mode of tunnelling, that the comrs., In directing 
it to be made, & in the making of it, were acting 
bond fide in the honest discharge of their duty as 
comrs. ; that the sewer was fit & proper to be made 
for the convenient drainage of the city of London, 
& was made in a workmanlike, skilful, & proper 
manner in all respects, provided that the comrs. 
were justified in making it by the mode of tunnel- 
ling, & that, in consequence of the making of the 
sewer, pltfs.’ house was damaged to a certain 
amount. It did not appear that pltfs. had had 
any notice of the progress of the work or of the 
mode of doing it:—Held;: the comrs. were not 
responsible for the injury so occasioned.—GROCERS 
Co. v. DoNNE (1836), 3 Bing. N. C. 34; 2 Hodg. 
120; 3 Scott, 8356; 5 L. J.C. P. 307; 132 E. R. 822. 
Annotations :—Retd. Metcalf v. Hetherington (1855), 24 

Ae Re a a 

Works: (887 )s 33 Beav. 25. Herring v. Metropolitan 

Board of Works (1865), 19 C. B. N. 8. 510. 

239. .|—Certain rubbish having been shot 
into a berth in a harbour without the privity of 
the trustees, they directed their clerk, deft., to 
cause it to be removed, but interfered no further 
upon the subject. The removal, which was at 
their expense, was, it appeared, insufficiently done, 
whereby the harbour was left unsafcly. The 
harbour master, knowing the original state of the 
harbour, & what had, & what had not, been done, 
but not being aware that the berth was at the time 
unsafe, directed a vessel alleged to have been 
damaged to be placed in the berth, where she was 
placed accordingly, & suffered injury. In an 
action for negligence against the trustees of the 
harbour, sued by their clerk :—Held: there was 
no evidence of negligence on the part of the 
trustees to render them liable for the injury 
sustained.—METCALFE v. HETHERINGTON (1860), 
5H. & N. 719; 2 L. T. 806; 24 J. P. 788; 8 
W. R. 475; 157 BE. R. 1367, Ex. Ch. 

Annotation :—Overd. Mersey Dock Trustecs v. Gibbs (1866 . 

L. R.1 H. L. 93. 


240. .|}—By Turnpike Roads Act, 1822 
(c. 126), s. 147, all actions against trustees of any 
turnpike road for anything done in pursuance of 
the Act must be commenced within three months 
after the fact committed. The trustees of a 
turnpike road, acting bond fide in execution of the 
powers conferred upon them by their act, con- 
verted an open ditch at the side of the road into a 
covered drain, placing gratings at intervals, with 
catch pits, to carry off the water from the surface 
of the road into the drain: but, in consequence, 
as the jury found, of the negligent way in which 
the catch pits were constructed & kept, the drain 
was in times of heavy rain insufficient to carry off 
the water in its accustomed channel, & it was 
consequently diverted to pltf.’s land, & drowned 
his colliery :—Held: an action brought within 
three months after the damage sustained from this 
continuing nuisance was brought in time; the 
trustees were liable; & it was no misdirection on 
the part of the judge to abstain from telling the 
jury that defts., as trustees acting gratuitously for 
the benefit of the public, were not responsible 
if they acted with reasonable skill & care & to 
the best of their judgment.—WaHTEHOUSE v. 
FELLOWES (1861), 10 C. B. N.S. 765; 30 L. J.C. P. 
805; 4 L. T. 177; 26 J. P. 40; 9 W. R. 557; 

142 BD. R. 654. 


Annotations :—Distd. Coe v. Wise 
“---* Ohrby v. Ryde Comrs. (18 








1864), 5 B. & 8. 440. 
4), 33 LJ. Q..B. 296. 


Part IEI.—Exerciss or Statutory Powers, Dutiss, ETc. 


t. Leo Shoreditch Vestry (1861), 


ay 0. 8 nard, 
C. B. N. S. 192; Clothier v. Webster (1862), 13 ©. B. 
5. 790; wnlow v. Metropolitan Board of Works 


ro 8) or. 
16 ©. B. N. 8. 548; Mersey Dock Trustees v. Gibbs 
L, R H. L. 93 5 P 


arsons v. St. Mathew, Bethnal 

( : C. P. 56; Bathurst Borough v. 
Macpherson (1879), 4 App. Cas. 256: Greenwill v. Low 
bhburn Coal Co., [18 7) 2 Q. B. 165; Hall v. Norfolk, 
1900] 2 Ch. 493; Taff Vale Ry. v. algamated Soc. of 


y. Servants, (1901] A. C. 426 >; KR. o. Maehiend Smecth 
F District Comrs., [1920] 1 K. B. 155. Mentd. 
Colley ». L. & N. W. Ry. (1880), 5 Ex. D. 277; Darley 
Main Colliery Co. v. hell (1886), 11 App. Gas. 127; 

Turner v. Mid. Ry. (1911), 104 L. T. $47. 

241. -]}—A public body, though acting 
gratuitously for the benefit of the public, is 
responsible for damage resulting from the negligent 
performance of the duty entrusted to it. etro- 
polis Management Act, 1855 (c. 120), s. 135, 
empowers the board of works to make a sewer, 
& to carry their works through or under any cellar 
or vault under the carriage way or pavement of 
any street, etc., making compensation for any 
damage done thereby; & by sect. 225, a special 
mode of ascertaining the amount of damage 
sustained is pointed out :—Held: these provisions 
did not preclude one who had sustained damage 
from work done by a contractor under the orders 
of the board, from maintaining an action against 
the contractor, where the damage had arisen from 
his negligence & want of care, & skill.—CLOTHIER 
v. WEBSTER (1862), 12 C. B. N. S. 790; 31 
L. J. C. P. 316; 6 L. T. 461; 9 Jur. N. S. 231; 
10 W. R. 624; 142 BH. R. 1853. 

Annotations :—Folld. Ohrby v. Ryde Comrs. (1864), 28 





J. P. 663. Refd. Mersey Dock Trustees v. Gibbs (18686), 
L. R. 1 H. L. 93. 
242. ———.] — MERSEY Docks TRUSTEES v. 


GiBBs, No. 209, ante. 

243. -|—A. public corporate body, although 
not formed for the acquisition of gain & making 
no profits, is liable to pay damages in respect of 
injury caused by its negligence.—A.-G. & DoMMES 
v. BASINGSTOKE CORPN. (1876), 45 L. J. Ch. 726; 
24 W. R. 817. 


Annotation :—Consd. Glossop v. Heston & Isleworth L. B. 
(1879), 12 Ch. D. 102. 





SUB-SECT. 2.—NUISANCE. 
A. In General. 

244. No implied authority to commit nuisance.] 
—(1) Public works ordered by Act of Parliament 
must be so executed as not to interfere with the 
private rights of individuals ; & in deciding on the 
right of a single proprietor to an injunction to 
restrain in such interference, the circumstance 
that a vast population will suffer, e.g. by remaining 
undrained, unless his rights are invaded, is one 
which this ct. cannot take into consideration. 

The council of the borough of Birmingham were 
bound by a local Act of Parliament, incorporating 
the Towns Improvement Clauses Act, 1847 (c. 34), 
effectually to drain the town :—Held: (2) they 
were not justified in so carrying on their operations 
for this purpose as to drive away fish & prevent 
cattle from drinking of the water of a river at a 
part 7 miles below the town & where it belonged to 

Itf. ; (3) also, assuming the inhabitants of Birming 

n to have had before their Act a right to drain 
their houses into the river, that circumstance 
would not authorise the council in discharging the 
sewage in such a manner as to subject pitf. to the 
(4) ae of which he now complained ; 
though pitf. had submitted to the injury for 
nearly four years, trusting to the assurance of the 
council that they were 
Sewage by which eventually the evil would be 
removed, he was not preclu on the ground of 
laches now applying for an injunction, the 


ing out a scheme of 


4} 


rule in such cases being that the mere prospect of 
injury does not give a right to this relief.—A.-G. v. 
BIRMINGHAM BorovuGH Counci (1858), 4 K. & J. 
5628; 22 J. P.561; 6W.R. 811; 70 EB. R. 220. 


Annotations :—<4s to (1) Folld. Spokes v. Banbury Board of 
Health (1865), L. R. cq. 42.  Consd. Lillywhite v. 
Trimmer (1867), 36 L. Je Ch. 625. Distd. A.-G. vw. D 
Union (1882), 20 Ch. D. 595. ad. Pricos’ 

Candle Co, v. L. 0. C., [1908] 2 Ch. 526. ( 

pag (1865), 34 L. J. C 


A.-G. v. Kingston-on-Thames 
- atch Lunatio 


. 4s to (4) Apld. A.-G 
Asylum (1868), 4 Ch. App 


Hornsey U. C., {1900} 1 ove core. v. 
Brighton Intercepting & Qutfall Sewers Board (1903) 
67 J. P. 335. General d 


245. -]—(1) Certain undertakers of a navi- 
gation being incorporated for the purpose of 
making a canal, & empowered by a local Act to 
take tolls to their own use & behoof; were autho- 
rised *‘to make such & so many bridges as & where 
they should think requisite & convenient; & to 
amend, heighten or alter any bridecs, & to turn or 
alter any highways in, through, upon or near the 
rivers, cuts or canals, as may in any ways hinder 
the navigation or passage thereon.’”’ The co. made 
a cut through an ancient public highway near St. 
Helens, which was then a small village, & carried 
the highway over the cut so made by a swivel 
bridge. By a subsequent local Act, to consolidate 
& amend the former Act, it was recited ‘‘ that the 
navigation cut or canal, & other the works autho- 
rised to be made by the recited Act, have been long 
since made & completed; & by sect. 48, the co. 
were empowered to maintain the canal bridges, etc. 
By sect. 124 all persons were to have free liberty 
with boats to navigate the said canal for the 
purpose of conveying any goods, etc. By sect. 
14], penalties were imposed on persons leaving 
open drawbridges, etc., after boats had passed. 
A boatman having opened the swivel bridge to 
allow his boat to pass through, a person who was 
coming along the road walked into the water just 
as the boat was coming up to the bridge, & was 
drowned. It appeared that when the bridge was 
open the end of the highway abutting on the canal 
was wholly unfenced. Two lamps had formerly 
been kept burning, of which one had been removed 
& the other was out of repair. The jury found that 
deceased was drowned by reason of the neglect of 
reasonable precautions on the part of the canal co., 
without any negligence on his own part :-— 
Held: defts. having a beneficial interest in the 
tolls were liable to an action, as any other pro- 
prietors of private property would be, for a nuisance 
arising from it. 

(2) Although, where statutable powers are 
conferred, & exercised merely for the public 
benefit, & in the discharge of public duties, the 
persons s0 exercising them being in the position 
of trustees for the public interest, may not be 
liable for injuries thereby occasioned ; yet where 
such powers are conferred on parties partly for 
their own profit, & exercised for their own profit, 
such parties are answerable for injuries occasioned 
by their careless exercise of the powers so Con- 
ferred.—MANLEY v. St. HELENS CANAL & RAILWAY 
Co. (1858), 2 H. & N. 840; 27 L. J. Ex. 159; 
6 W. R. 297; 157 E. R. 346. 


Annotations :—As to (1) Distd. Cowley v. Sunderland Corpn. 
(1861), 6 H. & N. 565; G. GC. Ry. v. Hewlett, (1916) 2 
A. OC. 511. As to (2) Refd. Vaughan v. Tat? Vale Ry. 

post 3 H. & N.748; A.-G. v. Oxford Canal Navigation 
1903), 72 L. J. Ch. 285. Generally, Refd. Birkett v. 
hitebaven Junction Ry. (1859) 28 L. J. Ex. 348; 
Sou Yorkshire Ry. & River Dun Co. 

Kearns v. Cordwainers’ Co., 


ov. 1859), 6 CO. B. N. 8. 388 ; Sharpness 
Docks & Pisa r & Birmingham Navigation Oo. 
r Corpn., 


A.-G. v. Sharpness New Docks & 
& Birmingham Navigation Co., [1913] 1 K. B. 





wainers 
New 


v. Wo 
Gloucester 
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Sect. 6,—-Liability for misfeasance : Sub-sect. 2, A.} 
248. -——.]—A public body, acting under 
patiiamentary powers, are not authorised to 
construct their works in such a way as to create a 
nuisance, but the ct. is unwilling to grant a manda- 
tory injunction even to restrain a nuisance im- 
propen'] created, especially where the nuisance 158 
only of a tempor nature.—A.-G. v. METRO- 
POLITAN Boarp oF Works (18638), 1 Hem. & M. 
298; 2 New Rep. 312; 9 L. 1.139; 27 J. P. 597; 

11 W. R. 820; 71 E. R. 130. 

Amnotations :— Apld. A.-G. ». Colney Hatch Lunatic Asylum 
(1868), 19 L. T. 44. td. Vernon v. St. James, West- 
minster Vestry (1880), 16 Ch. D. 449; Prices’ Patent 

Candle Oo. v. L. C. C. (1908), 99 L. T. 571. _ A.-G. 

v. Kingston-on-Thames up: 1865), 12 L. T. 665; 
Charles v. Finchley L. B. (1883), 62 L. J. Ch. 554. 

247. Pollution by sewage.J—(1) When 
statutory powers are conferred under circum- 
stances in which they may be exercised with a 
result not causing any nuisance, & new & unfore- 
seen circumstances arise which render the exercise 
of them impossible without causing one, the 
ido tg so exercising them are liable to indict- 
ment. 

The Bradford Canal co. were empowered by a 
local Act to make a canal & supply it with water 
from certain streams running into Bowling Mill 
Beck, & to make reservoirs for supplying the 
canal with water, & to do all things necessary for 
the making, improving, completing & using the 
navigation, doing as little damage as might be in 
the execution of the powers, & making satisfaction 
tc the owners of lands, etc., for all damages by 
them sustained in or by the execution of the powers 
of the Act. In making the canal the co. supplied 
it with water from another stream called the 
‘Bradford Beck, & afterwards purchased mills on 
the Bradford Beck, lower down the stream, & in 
1802 an Act was passed vesting the mills in them 
exempt from forfeiture incurred under the laws of 
mortmain. At some period since 1798 the oun 
of water to the head of the canal from Bowling Mill 
Beck was discontinued, & mainly derived from the 
Bradford Beck. In 1842 The Bradford Water- 
works co. were incorporated by an Act which 
restrained them from altering, diverting, or making 
use of the streams of water flowing into the Brad- 
ford Canal. By alocal Act the Corpn. of Bradford 
were invested with powers for draining & other- 
wise improving the borough; & by sect. 32 were 
empowered to cleanse the Bradford & Bowlin 
Mill Becks, etc. : provided that nothing in the Ac 
should authorise them to injure the Bradford 
Canal or divert any of the streams which supplied 
it with water. en the canal was first supplied 
with water from the Bradford Beck, & for many 
ara afterwards, the water of that beck was pure, 

ut within thirty or forty years the town of 

Bradford greatly extended & increased, & for many 

i a great number of the drains & sewers of the 
wn 

Bo 





emptied themselves into the Bradford & 
Ww ill Becks; & by reason of the water so 
dive into the canal in a foul & polluted 
state the canal became a public nuisance. The 
Canal co. having demised the canal in this state :— 
Held: their lessees were liable to an indictment for 
the nuisance, inasmuch as the local Act did not 
Nae the co. to take the water of the Bowling 
or Bradford Beck; & in autho them to 
take it in a pure state the legislature did not con- 
template their taking it in a polluted state. 
Statutory powers, although granted for the 
ape benefit, are only co-extensive with the power 
*to exercise them an infringement of the 
genera) law. Where the exercise of guch power is 
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not 


arg eal upon those to whom they are 
granted, unforesee 


new & n ces subse- 
quently arise which render the exercise of them a 
nuisance, an indictment lies in respect thereof. 
(2) Qu. : whether the Canal co. were liable to an 
indictment for the nuisance during the lease.— 
R. v. BRADFORD NAVIGATION Co. (1865), 6 B. & 8. 
681; 84 L. J. Q. B. 191; 20 J. P. 613; 11 Jur. 
N. S. 766; 138 W. R. 892; 122 E. R. 1828. 
Annotations :— Saxby v. Manchester, Sheffield Ry. 
(1869), L. R. 4 ©. P._198. A.-G, v. Tod Heatley, 
(1897) 1 Ch. 560. Refd. ». Metropolitan Asylum 
istrict Managers (1879), 4 Q. B. D. 433. 





248. —— .]—An injunction was granted on 
Mar. 6, restraining a local board of health from 
causing or permit sewage, or water polluted 
therewith, pass through drains or channels 
under their control into a river, to the injury of 
pltf., a miller, residing about three miles below the 
outiall of the works of the local board. Execution 
of the order was stayed till July 1. The co. did 
not, subsequently to July 1, stop the flow of sewage 
into the river, but alleged that they had not yet 
succeeded in discove a mode of deodorising 
the sewage, that compliance with the order was 

ractically impossible, without stopping the 
ai ina of the town, which would expose them to 
hostile proceedings at law & equity, & compel them 
to infringe an Act of Parliament; that there had 
been no wilful default, & that a sequestration 
would be ineffectual, as the property of the board 
was all public properyy injurious to the public, as 
preventing the board from discha their 
duties, & futile, as it would compel the members 
of the board to resign :—Held: there had been a 
Sia & wilful contempt, & sequestration ordered 

issue. 

What difference can it possibly make as to the 
commission of an illegal act, whether a may “pts 
op behalf of thousands or on behalf of Welf 
only ? The act is illegal, & being illegal, the party 
injured has a right to be protected. It does not 
signify whether the injury is inflicted by many or 
by one (PAGE-Woop, V.-C.).—SPOKES v. BANBURY 
BoaRD OF HEALTH (1865), L. R. 1 Eq. 42, 51; 
35 L. J. Ch. 105; 13 L. T. 4653; 30 J. P. 64; 
11 Jur. N.S. 1010; 14 W. R. 169, L. JJ. 


Annotation :—Refd. A.-G. v. Colney Hatch Lunatic Asylum 
Committee (1868), 19 L. T. 708. 
249. ——.J]—(1) A local board, under 
Public Health (London) Act, 1875 (c. 76), causing a 
nuisance by an act which, independently of Public 
Health (London) Act, 1875 (c. 76), would have 
iter a cause of action to any person, may be made 
iable in damages, or be restrained by injunction, 
unless they can show a justification under 
owers of Public Health (London) Act, 1875 


c. 76). 

(2) But if a local board do no act themselves to 
cause a nuisance, but neglect to orm their 
duty of providing a satiafactory & healthy system of 

nage, it is no ground of action by an individual 
for damages or an injunction, but the remedy is by 
prerogative writ of mandamus. 

D were a local board constituted in Nov. 
1875, under Public Health (London) Act, 1875 
(c. 76). Pltf. complai t for some time 
before & since defte. became the sanitary 
authority, sewage waa allowed to fall into a stream 
ese eaten? neers pe er peel id 





cause a& nuisance to him. He complained 
defta. in May, 1876, & mothe pave been done 
he brought an action against in July, 1876, 
for & an injunction :—Heid: 

that an actionable n ce existed, as defta. 
themselves done no act to create or increase it, 


pitf. had no cause of action.—G1ossor v. Huston 


Part II].—Exerorse or Statutory Powers, Durtiss, etc. 


& IetewortH Loca, Boarp (1879), 12 Ch. D. 102 ; 
oe Oh. 89; 


40 L. T. 786; 44 J. P. 36; 28 
at 1 Bap, 


fErPa ge Derby Co 
1905] 1 Oh. 2 Meira Ree nion R. Rg A. 
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Be avigatio Os. . Burman aro), 63 a . 670. 
GG. v. ‘Clerkenwe 1 halk 1891] $ ch. 537. 
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oat rf Bournemouth Co. n. 
1.Q a5. 395. A Hobineen © . Wor 
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250. Smoke from signed? the 
owner & occupier of a mansion house & grounds 
adjoining a railway & sidings on which was 
a shed used for cleaning the engines, complained 
of the smoke & noxious vapour from a large 
number of engines stabled at the sidings & 
shed arising during the process of lighting the 
engine fires. As the nuisance complained of 
was not abated, pltf. brought an action for 
an injunction to restrain defts. from causing or 
permitting smoke or vapour to issue from their 
shed & premises so as to occasion a nuisance to 
pe Defts. contended that Railway Clauses Act, 

845 (c. 20), authorised them to commit even a 
nuisance, provided they worked their line properly, 
& used due precautions, & that the use of the shed 
& sidings for cleaning their engines & relighting the 
fires was a necessary & legitimate one, & incidental 
to the paginas rege ha a their statutory 





owers, inet ltf. no rights as against 
hem :—Held : e ce ute not deprived 
pe of his o rights, & did not authorise 
he nuisance complained of ; the emission of smoke 


& noxious vapour iced the ol a akg of cleaning 
the engines & re the engine fires was not a 
necessary evil inci iene the proper yeas J of the 
rpone of the allway within the scope & meanlng 
8 of the railway e scope & m 
of the rr fe Clauses Act, 1845 (c. 20), & pilté. 
was entitled the relief claimed with costs. 
SmrrH v. MipLanp Ry. Co. & LANCASHIRE & 
YORKSHIRE tee Oo. (1877), 37 L. T. 224; 25 W. R. 


861; 26 W. 
me 251. Urinal.]—A court which was not a 
oroughfare had for seventy or eighty years been 
at all ip as peep to the amma & had been paved, 
lighted & cleansed by vestry, & the 
i o a the soil were not ra teines to have during 
the t time exercised any 5 eg of ownership over 
soil of the court :— as the erection of 





was not necessarily a nuisance, the pro- 
Vision of the Act authorising the vestry to erect 
did not eran ahr —_ to ished rh where 
uisance owners 0 prague 4 

pe a > there being no words in the Act whic 

thera to ohaate clot @ nuisance. — v we Sr. 3 

meres v. AMNE, 
Wuerminenes Vasray (1880), 1 - D. 449; 
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CA J. Ch. 81; 44 L. T. 220; 29 W. R. 222, 
~—Oonsd. Gas Light & Co 


Coke ses M 

Chota, 884), Oab. sh. 368. 

| Bea ors - istoak Babe B.’(1885), 14 G Be. 
Newcastle-upon-Tyne rpn. ( 

ck v. Plymouth Corpn. (1884), 76 

. Fromen a City anole (ieos 
: Kast e n. v Ann 
A. ©. 313. Distd. a.-G "ke London Peop 
v. Richmond ‘Gorgn. 8 &@Q ares Ci Lt a 100. 
Sea’ 127; 


: 1 
AG. 0. I v. Dorchester Corpn. Pegs GR 678 ita 
1 iy 115 L. T. 679; Roberta v 
Hiopwen, | (1925) A. 

52. ——- —— =A sanitary authority which 
has statutory powers to erect urinals ‘fin such 
situations as they shall think proper,’’ are not, in 
consequence, empowered to erect them where they 
are private nuisances, & it is no defence to prove 
that the sanitary condition of the immediate 
neighbourhood has been improved by such erec- 
tion.—ParRisH v. LONDON (Crry) Corpn. (1901), 
67 J. P. 55; 18 T. L. R. 68. 

538. —— -]—Local authorities have power 
under Public Health Act, 1875 (c. 55), s. 39, 
to erect “urinals ...in proper & convenient 
situations,’’ but this does not entitle them to 
create a nuisance. The test is, is there a material 
interference with the ordinary comfort & con- 
venience of the adjoining owners in the enjoyment 
of their property. Thus the ct. ordered the 
removal of a urinal which had been erected 
12 feet from the entrance gates of pitf.’s house 
& grounds.—LEYMAN v. Hress_LeE URBAN DISTRICT 
CounciIL (1902), 67 J. P. 56; 19 T. L. R. 783 


1L. G. R. 76. 

.|—Pltfs. were the owner & the 
occupier of five adjacent houses. Purporting to 
act under their statutory powers, defts. erected a 

ublic urinal which adjoined the forecourt of one of 
he houses. The urinal was erected in the most 
modern ey method, & was partly roofed 
in with obscu glass. There were two openings 
at the back which were very close to the door & 
windows of one house. From the top windows of 
that house persons entering & leaving the urinal 
could be seen just at the entrance, owing to the 
opening in the roof & the openings at the back of 

t 6 urinal. There was no evidence as to nuisance 
by smell, obstruction, or indecent exhibition :— 
eld: defte. had no statutory authority to erect 
a building which would be a nuisance to adjoining 
owners.—MUDGE v. PENGE URBAN OouUNCIL (1916), 
86 L. J. eet 115 L. T. 679; 80 J. P. 441; 














15 L. G. R. 
255. Sewer causing nuisance.|—Defts. gave 
pitfs. notice of their intention, it appearing 


necessary on the report of their na taoae o 
carry a sewer therein described into, thro 
& under a meadow of pitfz., paler that purpoes 
to enter the same on a cortet n day. Pitfs 
refused to permit the same to be entered upon 
for that ied ge on the ground that the 
sewer described would cause a nuisance, & defts. 
thereupon made a forcible entry in pursuance 
of the notice. Pltfs. then ob an interim 
injunction against defts., & mubesquently: in an 
defta. pom canving cat thal’ pr posed plans 
ou e a0, 8, 
found that there was an exist siuleanise 


én tfs.’ land at the beginning Ot eka: 
ngs, & also that Lat defts. etta.s proposed plas fans 
would cause a nuisance if out :—. 


defte. were not justified in attempting to onery 


— roject for sewerage which by 

in their notice would cause a nuisance ; 
& the ct. would b 7 rjgpaanonalpbinodenro agia-ap her 
@ 


doing so even a their 
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operations.—LAMACRAFT v. St. THOMAS RURAL 
care AuTHORITY (1880), 42 L. T. 365; 44 
256. Poor law buildings.|—The Metro- 
olitan Poor Act, 1867 (c. 6), authorises the forma- 
ion of districts & district asylums for the care & 
cure of sick & infirm poor, creates corpns. for that 





purpose, gives authority to the Poor Law Board, 
now the Local Govt. Board, to issue directions to 
these corpns., enables them to purchase lands & 


erect buildings for the purposes of the Act, & 
makes the rates of parishes & unions liable for the 
outlay thus incurred. But it does not, by direct 
& imperative provisions, order these things to be 
done, so that if, in doing them, a nuisance is 
created to the injury of the health or property 
of persons resident in the neighbourhood of the 
place where the land is purchased, or the buildings 
erected, it does not afford to these acts a statutory 

rotection. Therefore, where such nuisance was 
ound as a fact :—Held:; the district board could 
not set up the statute, nor the orders of the Poor 
Law Board under it, as an answer to an action, 
or to prevent an injunction issuing to restrain the 
board from continuing the nuisance. 

It is clear that the burden lies on those who seck 
to establish that the legislature intended to take 
away the private rights of individuals to show that 
by express words or by necessary implication, 
such an intention appears (LORD BLACKBURN). 

Where the terms of a statute are not imperative, 
but permissive, the fair inference is that the 
legislature intended that the discretion, as to the 
use of the general powers thereby conferred, should 
be exercised in strict conformity with private 
rights (LORD WATSON).—METROPOLITAN ASYLUM 
Disrricr v. Hitt (1881), 6 App. Cas. 193; 50 
fL. J. Q. B. 8533 44 1. T. 653; 45 J. P. 664; 29 
W. K. 617, H. 1.3 affg. 8. C. sub nom. Hine v. 
METROPOLITAN ASYLUM DISTRICT MANAGERS, 49 
L. J. Q. B. 228, C, A. 


Annotations :— Distd. Dixon v. Metropolitan Board of Works 
(1881), 7 Q. B.D. 418. Apld. Lea Conservancy Board v. 
ertford Corpn. (1884), 48 J. P. 628; Gas Light & Coke 

Co, v. St. Mary Abbott's, Kensington, Vestry ETT 
15 Q. t) e 1. istd. i. & BK. Ry. v. Truman 1885 » 
11 App. Cas. 45. nad. Gooldon v. Thames Conservators 
(188 4 'T. Le. R. 187; Rapier v. London Tram. Co., 


dade 2 Ch. 588; Jordeson v. Sutton, Southcoates & 
rypool Gas Co., {1898)2 Ch. 614. Apprvd. Canadian Pacific 
Ry. v. Parko, |1899) A. C. 535. Distd. Goldbe 
pon Corpn. (1900), 82 L. T. 362. Consd. Kast Fremantle 

orpn. v. Annois, (1903) A. ©. 213. Apld. Kast London 
Ry. ». Thames Consorvators (1904), 68 J, P. 302; A.-G. v. 
Dorchester Corpn. (1906), 04 L. ‘I’. 682. Consd. Demerara 
Hlectrio Co. v. White, [1907) A. C. 330; Motropolitan 
Water Board v. Solomon, {1908) 3 Ch. 214. Apld. Prices’ 
Patont Candlo Co. v. L. C. ©., {1908} 2 Ch. 526. Refd. 
Ennow v. G. KK. Ry. (1885), 1 T. L. R. 819; 
Telephono Co. v. Baker, [1893] 2 Ch. 186; He 

‘ Metropolitan Wator Board (1904), 68 J. P. 329; 

Hanley v. Edinburgh Corpn. (1913), 77 J. P. 233. M 
M‘Murray v. Cadwoll (1889), 6 TIT. L. R. 76 
Nottingham Corpn., (1904] 1 Ch. 673. 


287. Roller injuring pipes in street.)— 
Pit{s., a gas co., laid down pipes under the surface 
e viaerie nba as o, were euee by statute 

o, for the purpose of supplying gas to light 
the streets & houses in the streets. The 
streets were vested in defts., the vestry of the 
parish, by certain statutes which gave them the 
authority of the surveyor of highways, & with 
the duty to repair but without reacribing any 
particular mode of ah De used steam 
rollers for the repair of the streets, as being a mode 
gf repair most advan us to both the rate- 
payers & the public but the rollers they used were 
so heavy as to frequently injure a elas a 
though the pipes were sufficiently below the surface 


v. Liver- 


> A.-G. v. 
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as not to have been injured by the ordinary mode 
of repair if such rollers had not been used :—Held : 

Itfs. were entitled not only to recover damages 
for the injury which had been done, but also to 
have an injunction to restrain defts. from using 
steam rollers in such @ way as to injure the pipes 
of plitfs. 

e authorities to which he referred, show that 
an action lies for an injury to property, unless 
such injury is ex coy So pSidsaiete 63 
is, physic speaking, the necessary 
of what is No auithionsed (LINDLEY, LJ .).—Gas 
Licut & Coxe Co. v. St. Mary ABBOTT'S, KEN- 
BINGTON, VESTRY (1885), 15 Q. B.D. 1; 541. J. 


Q. B. 414; 53 L. T. 457; 49 J. Pp. 470; 33 
W. KR. 892; 17. L. R. 462, ©. A. 
A Bristol Waterworks Co. v. Bristol 


‘Coron. PET abr ogy L. R. 551. . Southwark & 
Vauxhall Water Co. v. Wandsworth Board of Works, 
[1898] 2 Ch. 603. Apld. Chichester Corpn. v. Foster, 
(1906) 1 K. B. 167. Refi. A.-G. (on Relation of Mon- 
mouthshire County Council) & Monmouthshire County 
Council v. Scott (1904), 89 L. 1. 726. Mentd. Grosvenor 
Hotel Co. v. Hamilton (1894), 63 L. J. Q. B. 661. 

258. Stable for horses.|—Defts. were a 
tramway co., who were empowered by their Act to 
lay down & construct two lines of tramway 
according to deposited plans, together with 
the works & conveniences connected therewith. 
The Act gave no compulsory powers for taking 
lands, & made no special mention of building 
stables. Defts. constructed the lines, & built 
some large blocks of stables near pltf.’s house 
for the horses employed in drawing the cars. 
Pltf. complained of the smell caused by the 
stables, & brought an action for an injunction 
to restrain defts. from using the stables so as to 
cause a nuisance :—Held: although horses were 
necessary for the working of the tramways, the 
co. were not justified by their statutory powers 
in using the stables so as to be a nuisance to their 
neighbours, & it was no sufficient defence to say 
that they had taken all reasonable care to prevent 
it.—RaArigeR v. LONDON TRAMWAYS Co., [1893] 
2 Ch. 588; 63 L. J. Ch. 36; 69 L. T. 361; 9 
T. L. R. 468; 37 Sol. Jo. 493; 2 R. 448, C. A. 
Annotation :—Refd. National Telephone Co. v. Baker, [1893] 


2 Ch. 186 
Cleaning streets.}—Although road 





259. 
authorities are invested with large discretionary 
powers in regard to the cleaning of streets & the 
regulation of traffic, & a ct. of law would decline to 
interfere with a due exercise of that discretion, they 
have no power or discretion in the case of a 
nuisance, which the legislature has not expressly or 
by necessary implication sanctioned, cither to 
commit it themselves or to authorise its commission 
by others.—OasTon v. ABERDEEN DIstTRIcT TRAM- 
ways Co., [1897] A. C. 111; 66 L. J. P. C. 1; 
76 L. T. 683; 61 J. P. 436; 13 T. L. R. 123, H. L. 
Annotations :—Consad. Montreal City r. Montreal Street Ry. 

903) A. C. 482; . dC. v. 

rramway’s (1908); 100 Le 80. B.'€. v. London United 

260. Gas contaminating water.]—Defts. 
were the owners of gas pipes laid under a 
highway in close proximity to a pipe through 
which water was supplied to pitts.” houses. 
Owing to defects in the gas pipes pltfs.’ water 
supply was so contamina with coal gas 
as to constitute a nuisance. In an action to 
restrain the nuisance, evidence was tendered by 
defta. to show (a) that their pipes were well Jaid 
& that in course of time diffusion of gas & impregna- 
tion of the surrounding soil was unavoidable, 
(b) that pitfs.’ water pipe was defective, & (c) that 

Itfs.” water supply was otherwise unfit for 
omestic use :—Held: such evidence was irre- 
levant, & pitfs. were entitied to a declaration that 
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defte. were not entitled to pollute or contaminate 
by coal gas the water supply of pltfs.” houses. 

There is nothing here to show that the gas mains 
must be laid in the place in which they are laid, 
or that they must necessarily, wherever they may 
be laid, injuriously affect plitfs.’ water supply. 
In my opinion, therefore, it is clear, on the 
authority of Jordeson v. Sutton, Southcoates & 
Drypool Gas Co., No. 179, ante, & of the other 
case referred to, that there is no statutory authority 
given to defts. to create the nuisance, which I hold 
as a fact they have created (FARWELL, J.).— 
BATCHELLER v. TUNBRIDGE WELLS Gas Co. 
(1901), 84 L. T. 765; 65 J. P. 680; 17 T. L. R. 
577; 45 Sol. Jo. 577, 


261. ——— Vibration from machinery.]—A local 
authority in London which under a provisional 
order, containi a clause that the under- 
takers shali not exonerated from any action 
or proceedings for nuisance, has erected works 
for the supply of electricity, & by vibrations & 
otherwise has caused a nuisa’ ve in law materially 
interfering with the comfort of neighbouring owners 
& occupiers of houses is, although a public 
authority, liable to an injunction to restrain it 
from carrying on the works at al) unless or until 
it can do so without occasioning a nuisance to 
the neighbouring owners & occupiers.—COLWELIL 
v. St. PANCRAS BOROUGH COUNCIL, [1904] ] Ch. 
707; 73 L. J. Ch. 275; 90 L. T. 153; 68 J. P. 
ae ; 52 W. R. 623; 20 T. L. R. 236; 2L.G.R. 
518. 

262. Dredging injury to tunnel.]—The 
Conservators of the Thames, in whom the 
rights of the Crown in the soil of the Thames 
are vested, & who have statutory powers to 
dredge the Thames, & to alter, deepen, restrict, 
enlarge & improve its bed & channel, proposed to 
dredge the river in a manner likely to endanger 
the Thames tunnel, a work constructed under the 
river by statutory authority :—Held: the con- 
servators must exercise their rights subject to 
the statutory rights of the owners of the tunnel, 
& must be restrained by injunction from carrying 
out any dredging works likely to endanger the 
tunnel, 

Sect. 83 is not imperative but permissive. No 
one could obtain a mandamus to compel the con- 
servators to deepen or to scour the whole of the 
Thames. The meaning of this is that they are to 
use these powers with a due regard to the private 
rights of other persons, & so far as they can do 
80, without committing a nuisance (FARWELL J.). 
—East Lonpon Ry. Co. v. RIVER THAMES 
CONSERVATORS (1004), 90 L. T. 347; 68 J. P. 
302; 20 T. L. R. 378. 
week :~—Moentd. Fowke v. Berington, [1914] 2 Ch. 308. 

263. Sewage escape.|—A private indi- 
Vidual is entitled to an injunction to restrain a local 
authority from allowing sewage to escape from its 
sewer to his injury notwithstanding the statutory 
right of the inhabitants of the authority’s district 
to send their sewage into its sewers.— JONES v. 

NRwsT URBAN CounciL, [1911] 1 Ch. 8393; 80 
L. J. Ch. 145; 108 L. T. 751; 75 J. P. 68; 27 
T. Ja. R. 133; 55 Sol. Jo. 125; 9 L. G. R. 222. 








_ a8 v. Turner, (1916) 3 K. B. 194. 

- Sowers exercisable without caus nuis~ 

rance-]— Railway co. liable to action for ga isvee 

eighbens their rights =o _. = path the 
owner where e i 

them without such inj '—Nowrow ais lonpox 


h 
& Norra Wesreen Ry. - (1878), 9 Ch. D. 623 ; 
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47 L. J. Ch. 859; 39 L. T. 25; 27 W. R. 852; 

on appeal (1879), 18 Ch. D. 268, C. A. 

Annotat :-—Oonsd. Bonner v. G. W. Ry. (1883), 24 Ch. D. 
}. btd. Foster v L. Cc. & D. R iY) 11805) ] Q. B. 711. 
R Bayley v. G. W. Ry. (1884), 26 Ch. D. 434; Bird ¢. 
Eegioton (1885), 29 Ch. D. 1012. Mentd. Bobbett v. 
8. EK. Ry. (1882), 9 Q. B. D. 4243; Marshall v. Taylor, 

; Littledale v. Liverpoo! Soper (1806) 


1 Ch. 19; Mid. Ry. v. Wright, [1901] 1 Cu. 733; Kynooh 
¢. Rowlands, {1912] 1 Ch. 527. 
265. .J—Lonpon & Bricuton Ry. 








Co. v. TRUMAN, No. 282, post. 

266. -|—WEsT v. Brisro, TRAMWAYS 
Co., No. 14%, ante. 

267. Restraint in order applied to Iicence.|— 
Applts. acquired on the same day, & for 
the same local area, exclusive power under a 
lighting order to supply electrical energy for all 
purposes, public & private, & use the same for 
the purpose of any So eliar pay & also under a 
tramways licence to generate & supply electrical 
energy as a motive power for tramways which 
they were required to make & operate & for the 
lighting of their cars & offices. The lighting 
order imposed as a condition that ar should be 
liable for any nuisance caused by them. The 
licence did not repeat this condition, & required 
as well as authorised applts. to execute their 
works, anything in any ordinance of the colony 
notwithstanding :—Held : applts. having accepted 
the lighting order as applying to the production 
of electricity for every purpose, the obligation not 
to create a nuisance imposed by that order applicd 
to the tramways licence, which only repeated for 
a limited purpose the same authority as had been 
granted by the order.—DEMERARA ELEcCTiIC Co., 
Lrp. v. WuiTeA, [1907] A. C. 330; 761. J. P. C. 
54; 96 L. T. 752; 51 Sol. Jo. 497, P. CO. 








B. Nuisance Authorised by Statute. 


268. General rule.]——Certain general principles 
have been laid down in cases of nuisance. First, 
there is a presumption that a public body, whether 
a trading body or not, is not authorised to create 
@ nuisance or otherwise to affect private rights 
unless compensation is provided. Secondly, 
this presumption must yield where the language 
of the statute is sufficiently clear to authorise the 
nuisance without compensation. Thirdly, if the 
statute expressly confers a powcr, but adds a 

roviso that no nuisance must be created, it 
no defence to say that the work, in truth, 
cannot be done without creating a nuisance. 

The London County Council possess no powcr 
under Metropolis Management Act, 1855 (c. 120), 
s. 135, or under Metropolis Management Amend- 
ment Act, 1858 (c. 104), ss. 2 or 24, or, indeed, 
under any section whatever of those two statutes, 
to create a nuisance to the infringement of the 
rights of a private person. 

Pitf. co. were the owners of land on both sides, 
& also of the banks, bed, & foreshore, of the Batter- 
sea Creek, subject to public rights of navigation. 
They had large manutacturing works on the banks, 
& they had also berths & mooring stages in the 
creek iteelf. By the Metropolis Management Act, 
1855 (c. 120), the main sewers, including the 
Falcon Brook, which was then an open sewer & 
discharged into the creek, were vested in the 
Metropolitan Board of Works, with power to divert 
or alter them or to discontinue them if they were 
not necessary. By that Act & the Metropolis 
Management Amendment Act, 1858 (c. 104), 
the Board were required to carry out & complete, 
according to such plan as to them might scem 
proper, the ne sewers & works for the im- 
provement of the main drainage of the Metropolis 
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& for the Maghhiceaia rods as far as might be practicable 
the sewage m passing into the river 
Thames within the Meteo lis; & they were to 
cause all sewers vested them & all works 
ee ee & kept so as 
not to be a nuisance, & in disposing of any sewage 
or refuse from sewers they were to act in such a 
manner as not to create a nuisance. Under 
these Actes the Board constructed a system of 
low level sewers, & in 1865 connected the Falcon 
Brook with their system by a culvert close to 
Battersea Creek, so that it no longer discharged 
into the creek; but there was an opening from 
the sewers into the creek at the point of connection, 
which was controlled by a penstock. In July, 
1907, deft. Council, the successors in title of the 
ard, erected a pumping station at the head of 

the creek, by means of which, in times of heavy 
rain, they a d the excess of storm water from 
the sewers, which under or circumstances 
discharged themselves after spe treatment into 
the Thames outside the Metropolis, directly into 
the creek. This was done in order to relieve the 
sewers from the severe & sudden pressure, which 
otherwise might burst them & cause flooding. The 
storm water was heavily charged with BeWA : 
matter, which adhered to pltf. co.’s prope 
é& caused a serious nuisance to them & their 
workmen :—Held: inasmuch as the Acts of 1855 
& 1858 contained an express prohibition against 
the creation of a nuisance within the Metropolis, 
deft. Council cou not under those statutes justify 
their action ; oe co. were entitled to an 
injunction to ee he pumping on the grounds 
both of nuisance & trespass.—Pricre’s PATENT 
OANDLE Co., Ip. v. LONDON CouNtTY COUNCIL, 
[1908] 2 Ch. "526 ; 78 L. J. Ch. 1; 90 L. T. 571; 
72 J. PP. 429; 241, L. BR. 823; 7L. G. R. 84, 
O. A.3; ona peal, sub nom. LONDON COUNTY 
QOOUNCIL v. IczE’8s CANDLE Co., Lrp. (1911), 
76 J. P. 329, H. L. 

2698. ——— -]—BroapBent v. IMPHRIAL GaAs Co., 
No. 164, ante. 

270. ‘}—-The ct. will not restrain the 
proper local authorities from exercising powers 
ites them by Act of Parliament merely because 

convenience may be thereby caused to in- 
dividuals if the inconvenience is such as must 
have been necessarily in the contemplation of 
Parliament when the Act was passed.— BIDDULPH 
v. St. Gronren’s, HANOVER Square (18638), 8 
De G. J. & Sm. 493 ; 2 New Rep. 212; 88 L. J. Ch. 
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411; 8 L. T. 668; 27 J. P. 679; 9 Jur. N. 8. 
953. 11 W. R. 7803 46 E. R. 726, L. JJ. 

Annotations tons -—Oonsl. Vernon vw. &t. James, Westminster 
M Penge 
Race iia oe ok, fel ae 


(1916), 86 L. J. Moge v- 
Pethick (804), 
188) 3 ° 304 1 ed. nce opwood, [1 11025} A. 
678. 
271. —Hamwprsmita & Crry Ry. Co. v. 





BRAND, No. 182, ante. 
272. ——.] — ALLISON v. City & 
pie Ry. Co. (1892), Times, Feb. 24. 


-—Refd. National Telephone Co. ». 
“T8053 2 10 Gn. 186; Hanis e. London Tram. Co., ripest 


‘273. ———,.J—-Where a nuisance is created by 
a body act under statutory powers it is pro- 
tected’ from liability for damages so far as such 

owers extend.—NATIONAL TELEPHONE Co. 2. 
Bann, [1893] 2 Ch. 186; 62 L. J. Ch. 699; 68 

T. 283; 657 J. P. 3738; 9 T. L. R. 246; 3 R. 
31 8 


Annotations Ret. Shelter e. City of of London Electric 


Lig. ity of London 

ileotris i Hg Oa, Oo., "ri888) 4 on. 987: Wustern & South 
. Cape Town Tram. var 

a 6. 3 


SouTH 


1902) 
ate Bris Tram. noes (rene }]2 K. B. 
16, n. 3 Pons o McAlpine. {1923} 1 Ch. 1 
274. .|—A co., having coe authority 
to execute certain works, in the execution of the 
works caused a nuisance :—H eld: the co., having 
acted “ reasonably ” in the execution of the works, 
were protected by their statutory authority, & 
could not be restrained by injunction from causing 
the nuisance nor cast in damages therefor.— 
ASH v. GREAT N ee PICCADILLY, & BROMP- 
oy Ry. Co. (1908), 67 J. P. 417; 19 T. L. R. 
639 
275. Exemption from Hability.)—By an Act 
reciting that a railway between certain points 
would be of great public utility, & would materially 
assist the agricultural interest & the general traffic 
of the country, power was given to a co. to make 
such railway, according to a plan deposited with 
the clerk of the peace, from which they were not 
to deviate more than one hundred years. By a 
subsequent Act the co., or persons authorised by 
them, were empowered ‘to use locomotive engines 
upon the railway. The railway was made parallel 
& adjacent to an ancient highway, & in some 
places came within 5 s of it. It did not 
appear whether or not the line could have been 
made, in those instances, to pass at a greater 
distance. The locomotive engines on the railway 
frightened the horses of persons the highway 
as a carriage road. On indictment against the 





the municipality was liable.—EarRLE 
(1919), vw. VICTORIA Crry OORPN. (1892), 2 
B. C. R. 156.—CAN, 


CoUNCIL 


9 hs i R. (L.) oi Bites - Pith a J~ADaMa ¢. Crry Coun fiaeee a -}—A caused by corpn ao 
ponovan (i 1848), 10 N.S wa CLL OF THE SHIRE OF TARINGA (1994), us aaldanoe Goon it on a 
4: a Rat ak N. 71.--AUB. 19 poche - 131. An a Eighway within th the thnits ot ite con- 
pl wt. ——.}—An son will be Ry. big crams eri. throarh & ones CORPN. (1897), 5 B. G. ze hie SCAN. 
egeine - a ear ekiifully stroot in Guelph, to which © lands of 275 xii bony Be «. Hamiuron 
constructed under ‘the authority. ot works were sdjncent Go Hed Hane Gorn. (108), 4 0. Le R849; 38 
tenses myer owe ao for private oe it would pot | 0b be & case pei an caer a 
N.S W, R. 84; 16 N. 8. W. wv. N. Guan ONE sot Ce. He 30), ELROTRIO TRAMWAY Co. (1904), 3 
975 iv. = ———,}—R. v. WHITES (1910) 8 = = A. eae te A unicipal 
. ' Brown v. Guey : Ag = m corpn. 
gL de ir a a see (1864), "a. RS rite hi “cal. develop oF matitiacture a daneurone 
cound) for nuisance & negligence in 275 ix. ——.}--A. TOBONTO substance gas, ‘7 
man t of a t soll depot STReEt Rr. Co. (i808), Mi Gr. 673.— not liable in th same wa : 
agemen nigh epo CAN, y as an in 
on land resumed for that dividual, withaut roof of negligence, 
under Local Govt. Aot, with ap- 275 x. rong Pe fire alarm wire be- for damages y the eacape 
go of the Board of Health:— longing to a aonietpetien broke & or explosion or such substance.— 
stitch ceneermees Shwe tec ene Sam cy LOE Bee 
depot, y ‘were for a fatal current into pltf.’s horse :—Held : ; x. (toes) : 


Part III.—Exeroise or Statutory Powers, Dortss, Etc. 


in for a nuisance :—-Held: this interference with 
the righte of the public must be taken to have 
been contem & sanctioned by the legisla- 
ture, since words of = statute authorising 
the use of the engines w unqualified ; & the 
public benefit derived tron | thee railway, whether 
it would have excused the alle nuisance at 
oe law or not, showed at least that there 
nothing unreasonable in a clause of an Act 

ot } Parliament gi such unqualified authority. 

—R. v. PEASE (1832), 4 B. & Ad. 30; 1 Nev. & 

M. K. B. 690; 1 Nev. & M. M. O. 535; 21L. J. 

M. C. iG 26 5 110 B. R. 366. 

Annotations :—Consd. Pilgrim v. Southampton & Dorchester 
Ry. (184 1349), 7 os rf 205. « Lawrence v. G. N. Ry. 
(1851), 16 Q. B. 648. Consd. Ricketts v. East & West 

India Dooks, eto. Ry. , (1852), 12 . B. 160. Distd. Manle 





171. Oonsd. B 
Works ‘dst, ae ae 4 exoh, ant Hy \ fateon vB 


Ry. is 
(ay an ae saa Se ors 2 eat Mya: . 8. & Le Ry. 
ae econ, por Essex v. actan 
’ in 89), 14 re oe 


Cas. Long Eaton 
te Grounds Co. v. Mid. ne. Dist 71L. J. K. B. 
Sarre y UV. oe ee Tram. Co. (1902), 18 


G.c. R ae Howlett, ioig 2 A. ¢ C. 
All. "Hela > Boots i343}, 3 : 


°. Lockhart 1800). 8 5; Grotto. L. &'N . Ry. 


ees) » 3 B. & S. 436: ie Dock aiateee v. Wott 
1866), L. R. 1 H. L. 93; A. rpn. (1870), 
Ch. App 583; A.-G. v. Gas Light & Coke Co sisi7) 

$7 L. T. 746; 8 v. Mid. Ry. & L. & Y. Ry. (1877 
7 L. T. 224; itro-Phosphate & Odam’s e 

: Ch. Db” soa go Meteor Slitan Asylani rts Medi 

oe e : P 
(1881), 6 App. Clas. 1 R. v. - Sheward (1882), 


Gas Light & Gok Co Mary Ab te Boaine: 
pk rhe . 6, B01 
. . v. 2 
cre: sical & cease Wate 
0. Ae a e orpn., [1891 

v. Met. Ry., (1894) 1 Q. B. 384 :''S fe : 
trio Ligh 


" Co. ions’ dace 

0. ». City of London Electric ting Co. (1894), 64 
L. J. on: 216; Jordeson ov. Sutton, Southcoates & Drypool 
Gas Co Pate 2 Oh. 317; Canad Pacifico Ry. v. y, 
pos} x 0; pee v. Bristol Tramways & Oa 
Oo. (1908), 7 ee Ment. Btook ort Waterwor 
Co. ». Potter (iaét 7 H. ; Parry v. Croydon 
Commercial Gas & Coke Go. aseay ob J. P. 86; Sta 


v. L. B. & 8. Sass 7 868). 35 L. 73; Powell v. 


“+ / 
(1880), 5 Q. B ceed 

276. River ‘pollution. —By a local Act it 
was provided that the ape of Towne Improve- 
ment Clauses Act, 1847 (c. 34), as to making & 
maintaining public sewers & the drainage of houses, 
should be incorporated with & form part of the Act 

‘ except so far as they or any of them are incon- 
sistent with the provisions of this Act, or are 
expressly varied or excepted by this Act ” ; & by 
sect. 6 of the Act the oration of Leeds were 
authorised to construct one or more trunk or other 
fulka sewers, wate at capacious to receive the 
sor tk water & filth of the town & to con- 
ey the same into the river Aire :—Held: the power! 
ea 
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to drain into the river was controlled by Towns 
Improvement Clauses Act, 1847 (c. 84), s. 24, & 
also by s. 107, though that clause was not expreasly 
incorporated in the local Act; & the corpn. were 
not authorised by sect. 6 of the local Act to create 
a@ nuisance by ae ae the river.—A.-G. v, 
LEEDS CORPN. (1870), & noe pe. 683; 39 L. J. 
Ch. 711; 34 J. P. 708; 19 WV 19, L. 0. & L. J. 


Aaachitions: ;>—Consd. A.-G Cockermouth lL. B. (1874), 
L. rok 18 Eq. 172; shelfer v. London City Elect ay ht- 


‘s Brow ory. sar a epee Oty Elec 
bting Oo., 1895} 1 v. Sutton, 
ool as 5 CER ) ‘oh, alt. Reta. 
Halt v. pone rpn. : A.-G. v, 
Birmingham B.O. (8! 1), @ T. 234; Moe KE. Ry. 
HAIL 7 Ch. App. oo Oonservancy cians : 
ford Corpn. isa) ‘cai & El. 299. Mentd. Smith 
Sith (1875), L 500. 
277. cad ine from _ canal.]—Defts. 





were the proprietors of a canal authorised to 
be made under the provisions . several Acts 
of Parliament. They had also, by a provision 
of the same statutes, the option of purchasing 
adjoining coal mines on receiving notice from 
the owner that he was about to work them. 
D., an adjoining coal owner, having given 
the statutory notice, & the co. having refused 
to purchase, proceeded, as he had a right to do so, 
to work his mines in the usual & proper ane 
& thereby water from the can owed in 
drowned hismine. Defts. were guilty of no eras 
carelessness in the management of the canal, 
unless it was carelessness to allow the water to 
remain in it while the mines were being worked. 
In an action by D. against the co. for negligent 
ma ment of the canal, whereby damage re- 
sul to his mine :—H eld : the action was not 
maintainable, inasmuch as the injury complained 
of resulted from the legitimate exercise by defts. 
of statutory powers.—DUNN  v. ata aay 
CANAL Co. (1872), L. R. 8 Q. B.42; 42L.5.Q.B 
84; 27 L. T. 683; 21 W. R. 266, Ex. Ch. 
— 4 Ww 

Aoratetons fale. Bison» Moeopalien Bratt ot te 

(1894), 70 L. T. Ree Refd. vane v. erty S & L. Ry. 

(1888), 36 W. R. 3 

278. eailas level of highway.|—TJ)., the 
surveyor of highways, had laid a p Yaa under 
the highway to the dwelling-house of T. After- 
wards T’., wishing to improve the access to 
his house, took up the pipe & substituted for 
it a culvert much larger, thereb i raising the 
level of part of the highw aye so making 
the highway leas convenient. -» in the exercise 
of his powers as surveyor, went with men & 
removed the culvert, dig ta f it was damaged. 
D. was summoned under Malicious Damage Act, 
1861 (c. 97), 8. 52, for in ey to the property of T., 
& the justices convic D. They also stated in 
the case for the opinion of the ct. that they found 
as a fact that D. no reasonable supposition 
of right :—Held : notwithstanding the finding, the 
ct. would have disregarded it, & moreover that as 
D. was acting bond di fide as sur as surveyor, he did nothing 








215 xv. ——.}—w Haw 

TREET AMILTON ‘ GAxIOn ads in repair, nevortho- 
Saaeer RY: Oo. (1818), “1 8. O. R. oa inp. v. sae. Digan pope _Keoping the 70 a local authority allows a 

276 DYEING & FINISHING Co., L1D., T1937] forming part of a road under 

cis the N. 24.—IR. fea control a oare to bo choked & with 
me Upality may not be Mable for « Semble: Munic a definite knowledge of the tact neglecta 
has been held that » it So ae ere e catcance, permitting » nuissnoe to arise cousins 
ite strecte & high ita duty to does not robibit me construction of | of & to Brop oh, Sept ede rete A 
& sate conditio ways in a reasonable work 2 horised the statute, al- is a respons e for the AMAKI 
Questions n is independent of such by ° Rosap BoaRp v. APPLETON, 

dior, to cormite eels Ge i ee ce ee ee oie] N. ZL. It. 183.—N.Z. 


a oe 


.e @ nuisance.—Sr. 
Boro H Cousot, v. SMITH (i903) 3 31 


976 xs, —-, Ath h a 
g the control & care of 
cummed By eae nonteacence in not 





275 xx. ublic body is not 
tected against a, gation where in the 
local ae out of works authorised by 


statate it prone be n noe.-—Han- 
RINGTON v. NESBURG MUNICt- 
PAMTY, 1300} TF aa 179.--8. AF. 
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Sect. 6.—Liability for misfeasance : Sub-sect. 2, B.) 


in the nature of malicious wilful damage.— DENNY 
v. THWAITES (1876), 2 Ex. D. 21; 46 L. J. M. C. 
141; 386 L. T. 628; 41 J. P. 164, C. A. 

‘ Overcharged sewer.)—Defts., under 
the powers conferred upon them os the Metropolis 
Local Management Act, 1855 (c. 120), as. 185, 136, 
constructed, & Lohd ‘ale constructed, a sewer 
having its outfall at Deptford Creek, a little above 
ape coal wharf, with water gates which it was the 

uty of the person in charge of them to open when 
the water within them became 8 feet deep, a depth 
which was reached only in heavy rainfalls. On 
Aug. 20, 1879, there was an exceptionally heavy 
rainfall, & it becomes necessary to open the water 
gates to prevent a large district from being 
flooded. This having been done, & the rain in- 
creasing in violence, the rush of water from the 
sewer carried away a portion of pltf.’s wharf, 
with a barge moored thereto & a quantity of coal 
deposited therein & thereon :—Held: the injury 
complained of was occasioned by the opening of 
the water gates, & not by the act of God, & 
therefore defts. were primd facie liable for the 
damage done, within the principle of Hylands v. 
Fletcher (1868), L. R. 3 H. L. 330; but, as they 
were a public body acting in the discharge of a 
public duty, & as that which happened was only 
the inevitable result of what Parliament had 
authorised them to do, they were not. liable.— 
DIXON v. METROPOLITAN BOARD OF WoRKS (1881), 
7Q.B. D. 418; 50 L. J. Q.B. 772; 45 L. T. 312; 
46 J.P.4; 30 W. R. 83. 
Annotations :—Distd. Price's Patent Candle Co. v. L. C. C. 


08) 2 Oh. 526. entd. A.-G. v. Cory, Kennard v. 
ame (1910), 88 L. J. Ch. 410. 


280. -]—Defts., as the local authority of 
the district, were the owners of a sewer which ran 
alongside of a natural stream. In the year 1880 
they made a number of storm water outlets in the 
sewer to relieve the pressure on it in times of heavy 
rain by discharging the surplus water into the 
stream. At the time the outlets were made the 
stream was of sufficient capacity to carry off all 
the water that was discharged into it, but in course 
of time, owing to the neighbouring land having 
been almost entirely built over, it had become 
insufficient. In consequence of an exceptionally 
heavy storm in 1920 so much surplus water was 
discharged from the sewer into the stream that the 
adjoining land was flooded & certain houses of 

Itf. on the banks of the stream were damaged :— 

eld: (1) under Public Health Act, 1875 (c. 55), 
as. 165, 16, 17, defts. had statutory authority to 
discharge the surplus water from the sewer into 
the stream, & they were not liable as for a 
nuisance; (2) defts.’ neglect to enlarge the 
capacity of the stream or otherwise improve their 
drainage system to meet the requirements of the 
increased population was not negligence for which 
an action would lie; it was a non-feasance, the 
remedy, if any, for which was by an application 
to the Local Government Board under Public 
Health Act, 1875 (c. 55), s. 209, & assessment of 
compensation by arbn. under Public Health Act, 
1875 (c. 55), s. 308.—HESKETH v. BIRMINGHAM 
CoRPN., [1924] 1 K. B. 260; 93 L. J. K. B. 461; 
ye T. 476; 88 J. P. 773; 22 L. G. RR. 281, 

281. ——— River pollution.]—A public body was 
authorised by Act of Parliament to construct & 
maintain a system of sewers & drains, & was 
enabled by compulsory purchase to obtain the 
necessary lands for the erection of works in a 
specified spot for the purification of the sewage, & 
for the conveyance of the effluent sewage water 
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along a specified course, terminating in a specified 
pase the public body was also prohibited from 
allowing the sewage to be discharged into a river 
until after it has been subjected to a process of puri- 
fication prescribed by the Act :-—Held: so long as 
the public body complied with the requirements of 
the Act, they were not liable to an action for a 
nuisance in discharging the effluent into the river 
at the authorised place.—LEa CONSERVANCY 
BoaRD v. HERTFORD CORPN. (1884), 48 J. P. 628; 
1 Cab. & El. 299. 

282. Noisy cattle at station.j—A railway 
co. were by their Act authorised among other 
things to carry cattle, & also to purchase by 
agreement, in addition to the lands which they 
were empowered to purchase compulsorily, any 
lands not exceeding in the whole fifty acres, 
in such places as should be deemed eligible, 
for the purpose of providing additional stations, 

ards, & other conveniences for receiving, 
loading: or keeping any cattle, goods, or thi 
conveyed or intended to be conveyed by the rail- 
way, or for making convenient roads or ways 
thereto, or for any other purposes connected with 
the undertaking which the co. should judge requisite. 
The co. were also empowered to sell such additional 
lands & to purchase in lieu thereof other lands 
which they should deem more eligible for the 
aforesaid purposes, & so on from time to time. 
The Act contained no provision for compensation 
in respect of lands so purchased by agreement, 
Under this power the co. some years after the 
expiration of the compulsory powers bought land 
adjoining one of their stations & used it as a yard 
or dock for their cattle traffic. To the occupiers 
of houses near the station the noise of the cattle 
& drovers was a nuisance which, but for the Act, 
would have been actionable. There was no 
negligence in the mode in which the co. conducted 
the business :—Held: (1) the purpose for which the 
land was acquired being expressly authorised by 
the Act, & being inciden & nece the 
authorised use of the railway for the cattle traffic, 
the co. were authorised to do what they did, & 
were not bound to choose a site more convenient 
to other persons; & the adjoining occupiers were 
not entitled to an injunction to restrain the co. 

(2) I do not think that it is shown that there 
was any onus cast on the co. to give any such 
evidence as is suggested (LORD BLACKBURN).— 
LONDON & BRIGHTON Ky. Co. v. TRUMAN (1885), 
11 App. Cas. 45; 55 L. J. Ch. 354; 54 L. T. 250; 
50 J. P. 388; 34 W. Rt. 657, H. Li; revag. S.C. 
sub nom. TRUMAN v. LONDON, BRIGHTON & SOUTH 
Coast Ry. Co. (1885), 29 Ch. D. 89, C. A. 


Annotations :—4s to (1) Consd. Evans v. M. 8S. & L. Ry. 
1887), 36 Ch. D. 626. ld. National Telephone Co. v. 

wker, [1893] 32 Ch. 186. Distd. Rapier »v. London Tram. 
Co., {1893] 2 Ch. 583. nad. A.-G. v. Met. Ry., [1894] 
1Q. B. 384. Distd. Canadian Pacifio Ry. v. Parke {1899 
A. C. 535; Jordeson v. Sutton, Southcoates & Drypoo 
Gas Co., [1899] 2 Ch. 217. Consd. Goldberg v. Live | 

n. 





Co (1900), 82 L. T. 362. Distd. Batc elle 6 ® 
bridge Welle Gas Co. (1901), 65 J. P. 680; Rat et 
ek renee Lac og io Sar T. L 62. 

. A.-G. v. Dorchester rpn. 93 L : 
Demerara Electric Co. v. White, 1907] N Cc. y Pee 


e oe 3 0 2 
righton Corpn., Ex p. Shoosmnith (1907), 96 L. T. 768. 
Dist. McClelland v. tt nohester Corpn., [1912] 1 K. B. 
118. Refd. East Freemantle Corpn. v. Annois, ] 
A. C. 213; Westminster Corpn. v. L. & N. W. Ry., [1905 
lish v. Litre ir nb Water Board, i907; 


A. 0. 426; 
1 K. B. 588; West v. Bristol Tram. Oo. (1908), 99 L. T. 
2838. Obstruction in highway.J]—A person 





who, under the authority of an Act of Parliament, 
places in the highway that which becomes an 
obstruction is not liable for any injury which ma 
result therefrom, if such nD fulfilled ait 
the obligations cast upon him by the Act. 


Part IlJ].—Exercise or Statutory Powers, Durtiss, ETc. 


A water co. having placed in a highway a 
fire plug in accordance with the provisions of 
their jal Act the traffic lowered the level of 
the highway so that the fire plug projected three- 

ighths of an inch above the surface :—Held: the 
only duty imposed upon the co. by their Act being 
to Leas the fire plug in repair, no obligation on 
their part to keep it level with the highway could 
be implied.—MoorE v. LaMBETH WATERWORKS 

Co. (1886), 17 Q. B. D. 462; 55 L. J. Q. B. 304 ; 

65 L. T. 809; 50 J. P. 756; 34 W. R. 559; 2 

T. L. R. 587, C. A. 

ions : . Thompson v. B «+ Oliver 

ve. Horsham rig [1894 ie Q. B. age. “Gonsd. Hartley v. 

Rochdale Corpn., [1908] 2 K. B. 694; Dawson v. Bingley 

U. D.C. (1910), 45 J. P. 17. Apld. G. C. Ry. v. Hewlett, 

[1916] 2 A.C. 511. Refd. Steel v. Dartford I. B. (1891), 60 

. J. Q. B. 256. Mentd. R. v. Poole Corpn. (1887), 19 

‘a Part 602; Papworth tv. Battersea B. C. (1914), 79 

284. Noisy mine pump.]—Defts., in the 
exercise of their statutory powers, sunk a shaft in 
land adjacent to plitf.’s house, & for this purpose 
employed certain lift pumps, the noise of w lich 
seriously interfered with pltf.’s comfort. Pitf. 
having commenced an action for nuisance defts. 
substituted centrifugal pumps, which diminished 
the noise of the pumping. When the sinking of the 
shaft was commenced, it became necessary to lower 
& lengthen the pumps from time to time, but at 
the date when the centrifugal pumps were sub- 
stituted, the sinking of the shaft had arrived at 
which this operation had ceased to be necessary. 
Defts. might have used centrifugal pumps from 
the commencement, but they were less convenient 
on account of the difficulty of lowering & length- 
ening them, & on account of the increased labour 
attending their use, & they were not the pumps 
ordinarily used in sinking shafts :—Held : (1) defts. 
being authorised by their statute to sink the 
shaft, & having used reasonable skill & care to 
avoid causing annoyance to pltf., & having been 
guilty of no negligence in the conduct of their 
»perations, no action lay against them; (2) the 
suthority conferred on defts. to sink the shaft 
neluded all things reasonably necessary for the 
>xecution of the work.—HARRISON v. SOUTHWARK 
% VAUXHALL WATER Co., [1891] 2 Ch. 409; 60 
L. J. Ch. 630; 64 L. T. 864. 

Annotations :-—As to (1 . Gos F 40. 
(1894), 10 TL 1 OO Dita: Colwal ne ate Dewores 
B. C., add 1 Ch. 707 ; Knight v. Isle of Wight Electric 
Light & Powor Co. (1904), 73 L. J. Ch. 299. nsd. Odell 
e. Cleveland House (1910), 102 L. T. 602. Refd, Clark 

v. Lioyd’s Bank (1910) J. Ch. 645; De Keyser's 

Royal Hotel v. Spicer & Minter (1914), 30 T. L. RB: 257. 

Geperadly, Refd. Price's Patent Candle Co. v. L. C. C. (1908), 

aon oo %. 84. Mentd. Phelps v. London Corpn., [1916] 


285. Smoke from railway tunnel.]—Defts., 
' railway co., were authorised by their special 
Act, which incorporated Lands Clauses, & 
Railways Clauses Acts, 1845, to construct an under- 
ee railway. They accordingly constructed 
pa of the railway in a tunnel, &, having pur- 
shased a piece of ground at the back of a dwelling- 
Ouse, carried the tunnel through such ground 
A made an aperture in the ground for the purpose 
2 ventilating the tunnel. Some years ty - 
fos a pitt. became lessee of the house, & 
nee tenancy defte., with a view to the 
: = ventilation of their line, enlarged the 
pe seh aed effect of which was that the quantity 
» Steam foul air cera Zoe rd 

: much increased, 
the house he oe depreciated in value :—Held : 








whether the al ration was 
; made by defta. in 
spo exercise of their right as owners ve the land 


powers conferred by Railway Clauses 
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Act, 1845 (c. 20),8. 16, the pltf., according to the 
rinciple of Hammersmith & City Ry. Co. v. 
» No. 132, ante, had no ae to com- 
nsation, for the alteration would cause no 
amage to him if the line was not used, the 
damage arising, not from the construction, but 
from the working of the railway.—A.-G. v. 
METROPOLITAN Ry. Co., [1894] 1 Q. B. 384; 69 
L. T. 811; 58 J. P. 348 ; 42 W. R.381;10T. L. R. 
184; 9 R. 698, C. A. 
Annotations -—Refd. Emsley v. N. EK. Rye {1896) 1 Ch. 418; 

Fielden v. Morley Corpn. (1898), 14 T. L. Tt. 566. 

286. Leakage of electricity.])—In an action 
for damages by applit. co. for disturbances in the 
working of their submarine cable caused by an 
escape of electricity stored by resps. for the due 
working of their tramway system :— Held: (1) in 
regard to that section of the tramway which had 
not been constructed under statutory authority, 
Rylands v. Fletcher (1868), L. RK. 3 H. L. 380, did 
not apply, because the disturbances only resulted 
when the cable was constructed without certain 
precautions which the evidence showed had subse- 
quently secured its immunity; (2) in regard to 
those sections of the tramway which had been con- 
structed under statutes (Act 22 of 1805 & Act 29 
of 1896), the escape of electricity, being a natural 
incident of the operations legalised thereby, & 
not resulting from a leak within the statutory 
undertaking, did not impose liability on resps.— 
EASTERN & SoOuTH AFRICAN TELEGRAPH Co. v. 
YAPE TOWN TRAMWAYS Cos., (1902] A. O. 881; 71 
L. J. Pp. C. 122; 86 L. T. 4573; 50 W. Rt. 657; 18 
T. L. R. 623, P. C. 

Annotations :-—As to (1) Consd. Hoare ». McAlpine, (1923) 1 

th. 167. Refd. Rickards v. Lothian, [1913] A. C. 263; 

Rainham Chemical Works v. Belvedero Fish Guano Co., 

{1921} 2 A. C. 465. As to (2) Refd. A.-G. ». Dorchester 

Corpn. (1905), 93 L. T. 290. ebrarr & Refd. Collis v. 

Home & Colonial Stores, [1904] A. C. 179. 

287. Effect of restrictive covenant.]---A rail- 
way co. were the owners of land subject to cove- 
nants for the benefit of scoring | land by which 
they were bound not to erect any building on their 
land, except a fence wall with iron palisades, 
beyond a specified building-line ; not to erect any 
buildings thereon other than private dwelling- 
houses; & not to carry on thereupon any trade 
or business of a noisy or offensive character. 
The co., who were empowered by statute to make 
a railway on their land, constructed thereon a 
railway embankment carrying their yReT aa 
way, which encroached beyond the building-line; 
erected, instead of a fence wall, a post & rail 
fence beyond the building line ; & ran trains over 
the land, all these acts being reasonably necessary 
for their authorised railway :—-Held: by these 
acts the co. had committed breaches of all the 
covenants ; the adjoi land was ‘ injuriously 
affected ’’ by the acts within Lands Clauses Act, 
18456 (c. 18), s. 68, though no part of that land 
was taken by theco.; & the owners of the adjoining 
land were entitled to recover from the co. com- 
pensation which had been assessed by a jury in 
respect of the acts. 

The presence of the restrictive covenant dis- 
tinguishes such a case as this from cases of the class 
of &. v. Pease, No. 275, ante, Vaughan v. Taff 
Vale Ry. Co., No. 127, ante, & Hammersmith d& 
City Ry. Co. v. Brand, No. 132, ante, the principle 
of which is, in my _ opinion, inapplicable 
(LAWRANCE, J.).—LONG EATON HECRKEATION 
Grounps Co. v. MIDLAND Ry. Co. (1901), 71 
L. J. K. B. 74; 85 LL. T. 278; 50 W. R. 120; 17 
T. L. R. 775; affd., [1002] 2 K. B. 574, 0. A. 
Annotation :—Mentd. Waite’s Exors. r. I. lt. Comrs., (1914) 
3 K. B. 196. 
E 
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Sect. 6.—Liability for misfeasance : Sub-sect. 2, B.} 


in the nature of malicious wilful damage.— DENNY 
v. THWAITES (1876), 2 Ex. D. 21; 46 L. J. M. C. 
141; 35 L. T. 628; 41 J. P. 164, C. A. 

279. Overcharged sewer.]—Defts., under 
the powers conferred upon them by the Metropolis 
Local Management Act, 1855 (c. 120), ss. 135, 136, 
constructed, & properly constructed, a sewer 
having its outfall at Deptford Creek, a little above 
ee coal wharf, with water gates which it was the 

uty of the person in charge of them to open when 
the water within them became 8 feet deep, a depth 
which was reached only in heavy rainfalls. On 
Aug. 29, 1879, there was an exceptionally heavy 
rainfall, & it becomes necessary to open the water 

ates to prevent a large district from being 

ooded. This having been done, & the rain in- 
creasing in violence, the rush of water from the 
sewer carried away a portion of pltf.’s wharf, 
with a barge moored thereto & a quantity of coal 
deposited thercin & thereon :—J/eld: the injury 
complained of was occasioned by the opening of 
the water gates, & not by the act of God, & 
therefore defts. were primd facie liable for the 
damage done, within the principle of Hylands v. 
Fletcher (1868), L. R. 38 H. L. 3360; but, as they 
were a public ae acting in the discharge of a 
public duty, & as that which happened was only 
the inevitable result of what Parliament had 
authorised them to do, they were not. liable.— 
DIxon v. METROPOLITAN BOARD OF WORKS (1881), 
7Q.B. D. 418; 50 L. J. Q.B. 772; 45 L. T. 312; 
46 J.P.4; 30 W. R. 83. 
Annotations :—Distd. Irice’s Patent Candle Co. v. L. C. C. 


1908] 2 Ch. 526. Mentd, A.-U. v. Cory, Kennard. v. 
aio (1010), 88 L. J. Ch. 410. 


280. ——-.|—-Defts., as the local authority of 
the district, were the owners of a sewer which ran 
alongside of a natural stream. In the year 1880 
they made a number of storm water outlets in the 
sewer to relicve the pressure on it in times of heavy 
rain by discharging the surplus water into the 
stream. At the time the outlets were made the 
stream was of sufficient capacity to carry off all 
the water that was discharged into it, but in course 
of time, owing to the neighbouring land having 
been almost entirely built over, it had become 
insufficient. In consequence of an exceptionally 
heavy storm in 1920 so much surplus water was 
discharged from the sewer into the stream that the 
adjoining land was flooded & certain houses of 

Itf. on the banks of the stream were damaged :— 

eld: (1) under Public Health Act, 1875 (c. 55), 
ss. 16, 16, 17, defts. had statutory authority to 
discharge the surplus water from the sewer into 
the stream, & they were not liable as for a 
nuisance; (2) defts.’ neglect to enlarge the 
capacity of the stream or otherwise improve their 
drainage system to meet the requirements of the 
increased population was not negligence for which 
an action would lie; it was a non-feasance, the 
remedy, if any, for which was by an application 
to the Local Government Board under Public 
Health Act, 1875 (c. 55), s. 209, & assessment of 
compensation by arbn. under Public Health Act, 
1875 (c. 55), s. 308.—HEskerH v. BrRMINGHAM 
CorpPNn., [1924] 1 K. B. 260; 93 L. J. K. B. 461; 
130 L. T. 476; 88 J. P. 773; 22 L. G. R. 281, 

281, ——— River pollution.}—A public body was 
authorised by Act of Parliament to construct & 
maintain a system of sewers & drains, & was 
enabled by compulsory purchase to obtain the 
neceasary lands for the erection of works in a 
specified spot for the purification of the sewage, & 
for the conveyance of the effluent sewage water 





would have been actionable. 
negligence in the mode in which the co. conducted 
the business :—Held: (1) the purpose for which the 
land was acquired being expressly authorised by 
the Act, & being inciden 
authorised use of the railway for the cattle traffic, 
the co. were authorised to do what they did, & 


Pusuic Auruorities, Bopies AND OFFICERS. 


along a specified course, terminating in a specified 
ots the public body was also prohibited from 
allowing the sewage to be discharged into 4 river 
until after it has been subjected to a process of puri- 
fication prescribed by the Act :—Held : so long as 
the public body complied with the requirements of 
the Act, they were not liable to an action for & 
nuisance in discharging the effluent into the river 
at the authorised place.—ILzA CONSERVANCY 
BOARD v. HERTFORD CoRPN. (1884), 48 J. P. 628; 
1 Cab. & El. 299. 

282. Noisy cattle at station.|—A railway 
co. were by their Act authorised among other 
things to carry cattle, & also to purchase by 
agreement, in addition to the lands which they 
were empowered to purchase compulsorily, any 
lands not exceeding in the whole fifty acres, 
in such places as should be deemed eligible, 
for the purpose of providing additional stations, 

ards, & other conveniences for receiving, 
loading: or keeping any cattle, goods, or th 
conveyed or intended to be conveyed by the rail- 
way, or for making convenient roads or ways 
thereto, or for any other purposes connected with 
the undertaking which the co. should judge requisite. 
The co. were also empowered to sell such additional 
lands & to purchase in lieu thereof other lands 
which they should deem more eligible for the 
aforesaid purposes, & so on from time to time. 
The Act contained no provision for compensation 
in respect of lands so purchased by agreement. 
Under this power the co. some years after the 
expiration of the compulsory powers bought land 
adjoining one of their stations & used it as a yard 
or dock for their cattle traffic. To the occupiers 





of houses near the station the noise of the cattle 


& drovers was & nuisance which, but for the Act, 
There was no 


& necessary to the 


were not bound to choose a site more convenient 
tu other persons; & the adjoining occupiers were 
not entitled to an injunction to restrain the co. 
(2) I do not think that it is shown that there 
was any onus cast on the co. to give any such 
evidence as is suggested (LORD BLACKBURN).— 
LONDON & BRIGHTON Ry. Co. v. TRUMAN (1885), 
11 App. Cas. 45; 55 L. J. Ch. 354; 54 L. T. 250; 
50 J. P. 388; 34 W. R. 657, H. L.; reveg. S. C. 
sub nom. TRUMAN v. LONDON, BRIGHTON & SouTH 
Coast Ry. Co. (1885), 29 Ch. D. 89, C. A. 
Annotations :— As to (1) Consd. Evans wv. M. 8. é 
tate , 36 Ch. D. 626. Apid. National Telephone Co's, 
aker, {1893} 2 Ch. 186. istd. Kapier v. London Tram. 
Co., [1893] 2 Ch. 588. Oonsd. A.-G. v. Met. R: «» 11894) 
1 Q. B. 384. Distd. Canadian Pacific Ry. v. Parke {1899 
A. C. 535; Jordeson v. Sutton, Southbcoates Drypoo 
Gas Co., [1899] 2 Ch. 217. Consd. Goldberg v. Liverpool 
Corpn,. (1900), 82 L. T. 362. - Batcheller v. Tuns 
bridge Wells Gas Co. (1901), 65 J. P. 680; Rattee v. 
Norwich Electric Tram. Co. (1902), 18 T. L. R. 662. 
Consd. A.-G. v. Dorchester Corpn. (1905), 93 L. las 290 ? 
Demerara Electric Co. v. White, [1907] A. ©. 330: R. wv 
Brighton Corpn., Ez p. Shoosmith (1907), 06 L. T. 762. 
Distd. McCleliand v. Manchester i19 2)1K.B 
. Refd. East Free 


CG. 426 , English v. Metro 
res B. 588 ; est v. Bristol “ 


283. ——— Obstruction in hway.]—A perso 
who, under the authority of = Act NaH tara 
places in the highway that which becomes an 
obstruction is not liable for any injury which ma 
result therefrom, if such person fulfilled alt 
the obligations cast upon him by the Act, 
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A water co. having placed in a hway a 
‘fire plug in accordance with the provisions of 
their Act the traffic lowered the level of 
‘the highway so that the fire plug projected three 
eighths of an inch above the surface :—Held: the 
only duty im upon the co. by their Act being 
to een the plug in repair, no obligation on 
their part to keep it level with the highway could 
be implied.—MOoRE v. LAMBETH WATERWORKS 
Co. (1886), 17 Q. B. D. 462; 55 L. J. Q. B. 304; 
55 L. T. 809; 50 J. P. 756; 34 W. R. 559; 2 
T. L. R. 587, C. A 
A Apld. Thompson v. Brighton Corpn., Oliver 


nnotations :—— righ 
v. Horsham L. B., {1894] 1 Q. B. 332. Consd. Hartley v. 
Rochdale Corpn., {1908} 2 K. B. 594; Dawson v. Bingley 


[1916] 2A.0. 511. Refd. Steel v. Dartford L. B. (1891), 66 
. J. Q. B. 256. Mentd. R. v. Poole Corpn. (1887), 19 
Q. B.D. 602; Papworth v. Battersea B. 0. (1914), 79 


284. Noisy mine pump.]—Defts., in the 
exercise of their statutory powers, sunk a shaft in 
land adjacent to pltf.’s house, & for this purpose 
‘ employed certain lift pumps, the noise of which 
seriously interfered with pltf.’s comfort. Pltf. 
having commenced an action for nuisance defts. 
substituted centrifugal pumps, which diminished 
‘ the noise of the pumping. When the sinking of the 
shaft was commenced, it became necessary to lower 
& lengthen the pumps from time to time, but at 
the date when the centrifugal pumps were sub- 
stituted, the sinking of the shaft had arrived at 
which this operation had ceased to be necessary. 
Defts. might have used centrifugal pumps from 
the commencement, but they were less convenient 
on account of the difficulty of lowering & length- 
ening them, & on account of the increased labour 
attending their use, & they were not the pumps 
ordinarily used in sinking shafts :—Held : (1) defts. 
being authorised by their statute to sink the 
shaft, & having used reasonable skill & care to 
avoid causing annoyance to plitf., & having been 
guilty of no negligence in the conduct of their 
‘operations, nu action lay against them; (2) the 
authority conferred on defts. to sink the shaft 
included all things reasonably necessary for the 

execution of the work.—HARRISON v. SOUTHWARK 
& VAUXHALL WATER Co., [1891] 2 Ch. 409; 60 
L. J. Ch. 630; 64 L. T. 864. 

utations :—A8 to (1 - Gos v. . 

le 10 T. L. nh Gat Digan Oelwein oa ianeees 
. C., (1904) 1 Ch. 707; Knight v. Isle of Wight Electric 
Light & Power Co. (1904), 73 L. J. Ch. 299. . Odell 
v. Cleveland House (1910), 102 L. T. 602. Refd, Clark 


v. Lioyd’s Bank (1910), 79 L. J. Ch. 645 
Royal Hotel v. Spicer & Minter (1914), 30 T. L. R. 257. 





5; De Keyser’s 


Generally - Price’s Patent Candle Co. v. L. C. C. (1908), 
a L. G. R. 34. Mentd. Phelps v. London Corpn., (1916] 
2 Ch, 255. 

285. — — Smoke from ratlway tunnel.]—Defts., 


, & railway co., were authorised by their special 
‘Act, which incorporated Lands Clauses, & 
' Railways Clauses Acts, 1845, to construct an under- 
ground railway. They accordingly constructed 
part of the railway in a tunnel, &, having pur- 
chased a piece of ground at the back of a dwelling- 
‘house, carried the tunnel through such ground 
¢ an aperture in the ground for the purpose 
Le ventilating the tunnel. Some years aifter- 





wards re became lessee of the house, & 
during tenancy defts., with a view to the 
rtter ventilation of their line, enlarged the 
‘erture, the effect of which was that the quantity 
fone steam, & foul air coming from the 
blot to pltf.’s house was much increased, & 

: - : use materially depreciated in value :—Held : 
hi her the alteration was made by defte. in 
exercise of their right as owners of the land 


‘under the powers conferred by Railway Clauscs . 
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Act, 18465 (c. 20),s. 16, the pitf., according to the 
sbi le of Hammeramith & City Ry. Co. v. 
» No. 132, ante, had no r ght to com- 
nsation, for the alteration would cause no 
amage to him if the line was not used, the 
damage arising, not from the construction, but 
from the working of the railway.—A.-G. v. 
METROPOLITAN Ry. Co., [1894] 1 Q. B. 384; 69 
L. T. 811; 58 J. P. 348 ; 42 W. R.381;10 T. LR. 

134; 9 R. 698, C. A. 

Annotations :—Refd. E:msley v. N. E. Ry. {1896) 1 Ch. 418; 
Wielden v. Morley Corpn. (1898), 14 T. L. R. 566, 

286. Leakage of electricity.|—-In an action 
for damages by appit. co. for disturbances in the 
working of their submarine cable caused by an 
escape of electricity stored by resps. for the due 
working of their tramway system :—Held: (1) in 
regard to that section of the tramway which had 
not been constructed under statutory authority, 
Rylands v. Fletcher (1868), lL. R. 3 H. LL. 830, did 
not apply, because the disturbances only resulted 
when the cable was constructed without certain 
precautions which the evidence showed had subse- 
quently secured its immunity; (2) in regard to 
those sections of the tramway which had been con- 
structed under statutes (Act 22 of 1895 & Act 29 
of 18096), the escape of electricity, being a natural 
incident of the operations legalised thereby, & 
not resulting from a leak within the statutory 
undertaking, did not impose liability on resps.—~ 
EASTERN & SOUTH AFRICAN TELEGRAPH Co. v. 
CaPE TOWN TRAMWAYS Cos., [1902] A. C. 881; 71 
L. J. P. C. 122; 86 L. T. 457; 50 W. RR. 657; 18 
T. L. R. 523, P. C. 

Annotations :—As to (1) Consd. Hoaro v. McAlpine, [1923] 1 
Ch. 167. Refd. Rickards v. Lothian, [1913] A. C. 263; 
Nainham Chemical Works v. Belvedere Fish Guano Co., 
[1921] 2 A. C. 465. Aas to (2) Refd. A.-U. ». Dorchestor 
Corpn. (1905), 93 L. T. 200. Generates Refd. Colls v. 
Home & Colonial Stores, [1904] A. C. 179. 

287. Effect of restrictive covenant.]---A rail- 
way co. were the owners of land subject to cove- 
nants for the benefit of adjoining land by which 
they were bound not to erect any building on their 
land, except «a fence wall with iron palisades, 
beyond a specified building-line ; not to erect any 
buildings thereon other than private dwelling- 
houses; & not to carry on thereupon any trade 
or business of a noisy or offensive character. 
The co., who were empowered by statute to make 
a railway on their land, constructed thereon a 
railway embankment carrying their permanent 
way, which encroached beyond the building-line ; 
erected, instead of a fence wall, a post & rail 
fence beyond the building line ; & ran trains over 
the land, all these acts being reasonably necessary 
for their authorised railway :—Held: by these 
acts the co. had committed breaches of all the 
covenants; the adjoining land was ‘‘ injuriously 
affected’? by the acts within Lands Clauses Act, 
1845 (c. 18), s. 68, though no part of that land 
was taken by theco.; & the owners of the adjoining 
land were entitled to recover from the co. com- 





pensation which had been assessed by a jury in 


respect of the acta. ; 

he presence of the restrictive covenant dis- 
tinguishes such e case as this from cases of the class 
of R. v. Pease, No. 275, ante, Vaughan v. Taff 
Vale Ry. Co., No. 127, ante, & Hammersmith & 
City Ry. Co. v. Brand, No. 132, ante, the principle 
of which is, in my opinion, inapplicable 
(LAWRANCE, J.).—LONG ATON KECREATION 
Grounps Co. v. Mriptanp Ry. Co. (1901), 71 
L. J. K. B. 74; 85 L. T. 278; 50 W. R. 120; 17 
T, L. R. 775; affd., (1902] 2 K. B. 674, 0. A. 
Annotation :—Mentd. Waite’s Exurs. v. I. Ht. Comrs., [191 4) 

3K. B. 196. 
E 
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Sect. 6.—Liability for miefeasance: Sub-sect. 2, C. 
Sect. 7 . 


C. Nuisance Prohibited by Statute. 


288. Electricity causing explosion.|-Defts. were 
empowered by the Manchester Electric Lighting 
Order, 1800, made under Electric Lighting Act, 
1882 (c. 56), & 1888 (c. 12), & confirmed by 
Act of Parliament, to supply electrical energy 
in their district, & for that purpose to lay down 
electrical mains, but it was provided by clause 70 
of the order that nothing therein contained 
should exonerate them from any indictment, 
action, or other proceeding for nuisance in the 
event of any nuisance being caused by them. 
One of their mains fused, & the bitumen in which 
the main was laid in consequence became 
volatilised into an inflammable gas, which accmu- 
lated for some time, & then exploded, causing a 
fire by which pltfs.’ goods were ged :—Held: 
apart from any question of negligence, defts. 
were liable to pltfs. as for a nuisance by reason 
of the provisions of clause 70 of the order.— 
Mripwoop & Co. v. MANCHESTER CorRPN., [1905] 
2K. B. 697; 741L. J. K. B. 884; 93 L. T. 525; 
69 J. P. 848; 54 W. R. 37; 21 T. L. R. 667; 8 
L. G. R. 1186, 0. A. 

Annotutions :—-Folld. Charing Cross Electricity Supply Co. 
B. i. etd 


v. Hydraulic Power Co., [1914] 3 K. 7 : 
Goodbody v. Poplar B. CGC. (1914), 64 L. J. K. B. 1230. 
Mentd. [Rtainham Chemical Works v. Belvedere Fish 


Guano Co., [1921] 2 A. OC. 465. 

289. Hydraulic mains damaging electric mains.] 
—Pitf. co. supplies electricity in the City of 
London pursuant to the terms of a provisional 
order. For the purpose of such supply they 
had laid electric mains under divers streets in 
the city. Defts., acting under statutory powers 
conferred upon them in 1884, had in the same 
streets laid certain hydraulic mains which conveyed 
water at considerable pressure. Their Act con- 
tained a provision stating that nothing should 
exempt them from (inter alia) action for negligence 
or nuisance. Certain of defts.’ hydraulic mains 
burst & did damage to pltfs.’ mains, for which 
pitis. sought to recover :—Held: defts. not being 
exempted from liability by their special Act, & 
having brought their high pressure water to the 
road for their own profit, were bound to keep it 
there, at their own risk, & were therefore liable 
for damage done by the burst.—CHARING OROss, 
Wrst Enp & Orry ELECTRICITY SuppLy Co. v. 
LONDON HypDRAULIC Power Co., [1918] 3 K. B. 


PART III. SECT. 7. 


2931. Liability for acts of contractor.) 
—'Thoe Hability of a shire council under 
Shires Statute, 1869, for allowing a 
main road to be in a dangeroun con- 
dition is absolute & extends to the 
acta of a contractor ea ay ee by them 


3.-—-AUS 
292 iv. 





light.—~LossENcr ”. KILMORE SHIRE 


municipal co ag carpages ir er x 
u rpn. for the repair of a 
highway of theirs, i 
leaves an obstacle thereon in such a 
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442; 88L. J. K. B. 116; 109 L. T. 635; 77 J.P. 
878; 29 T. L. R. 649; 11 L. G. R. 1013; affd., 
{1914} 3 K. B. 772, C. A. 
Annotations :-—Distd. Goodbody v. Poplar B. C. (1914), 84 
L. J. K. B. 1230. Refd. A.-G. v. Cory. Kennard v. ry 
1entiets Hiab Stane 0, ONT? Ave 08), Bea: 
. Oo 69 ° ° . - 
master-General ». Liverpool Corpn, (1922), 92 L. J. K. B. 


290. Impossibility of performance without com- 
mitting nuisance no defence.]|—PRICE’s PATENT 
CANDLE Co., Lrp. v. LONDON Country CouNncr,, 
No. 268, ante. 

201. Effect of local order authorising work.]— 
A local order confined by statute enacted that it 
should be the duty of a corpn. within a fixed time 
to proceed to carry out works for the disposal of 
sewage approved by the Local Government 
Board, &, in the event of the corpn. not so pro- 
ceeding, that they ral ny be compelled to proceed 
in manner provided by Public Health Act, 1875 
(c. 55), 8. 299, which section empowers the Local 
Government Board to enforce performance of duty 
by defaulting local authorities by writ of mandamus. 
Public Health Act, 1875 (c. 55), s. 299, empowers 
local authorities to construct works for the dis- 
posal of sewage, ‘‘ provided that no nuisance be 
created.’”’ The corpn. proceeded to construct 
sewage works approves. by the Local Govt. 
Board :—Held: the local order did not alter in 
any way the obligation of the corpn. not to create 
a nuisance; & the fact that the Local Government 
Board gave their approval to the works did not 
authorise the corpn. to create a nuisance, such 
approval being merely a condition precedent to 
the execution of the works, & the order merely 
providing machinery for enforcing the obligation 
of the corpn. 

The A.-G., as representing the public, has a 
perfect right to intervene (CoLLINs, M.R.).— 
A.-G. v. DORCHESTER CORPN. (1906), 94 L. T. 682 ; 
70 J. P. 281; 22 T. L. R. 480; 50 Sol. Jo. 4383 
41L. G. R. 675, OC. A. 


Sect. 7.—LIABILITY FOR ACTS OF SERVANTS 
AND CONTRACTORS. 

292. Liability for acts of contractor.] —- Con- 
tractor employed by a local board to execute a 
work on a highway is not relieved by 11 & 12 Vict. 
c. 63, 8. 140, from liability for negligence in the 





a tho nuisance.—STEVES vw. SOUTH 
ANCOUVER DISTRICT RPN. ; 
6 B. Cc. R. 17.—CAN, ™ eet) 


292 vii. ———.]—McGILLIvRay v. CITY 
Jaw CoRPN. (N. W. T.) 


} ligentl 907 Te L. R. 465 
who neg ntly ’ err. Li. * ; « dae ° 





to repair the road.—BELL v. Porrt- osition as to frighten a horse being as 

LAND Sue (1876), 2 V. L. R. (L.) driven on tho highway, thereby oaus: fora wuniolpal: coe ork 8 done 

197.-—-AUB. ing injury to the driver, is liable in an tract, the corpn. are not responsible 

‘ 202 il —— 1A contractor with ry iene ee yopey jue wee te for da 8 for the death of an em- 
Oro coun o make or repair a y oyee of the o 

atrecte under conditions prohibiting bY the fact that the corpn. may cargctor from the 


otherwise negl 


any aub-letting of the contract withou way to get ou 


consent, & one. obstructions to 
be fenoed & Hghted, is not liable for an 
ury oocasioned i} the wron 
omiasion to fence & light, of a person 
to whom he has without consent sub- 
let the work.—-PHILLIPS vw. BYRNE 
(1877), 3 Vv. L. R. (L.) 179.—AUS. 
203 iii. ————. }-W here tho shire coun- 
cil undertakes the repair of a bridge, 505.—CAN 
& alzo has a temporary road made to 208 vi. 
accommodate the pe meanwhile, 
it is not relieved o penne uality. for 
the consequences of Ica such 
tomporary road unfenoced or hted, 
by emplo an indepeadont ovn- 
tractor whe oontracts to fenoe & 


202 v. j 








tractor has 
r accep 


have 
mtly allowed the high- 
of repair. 
case the corpn. are not Hable for the 
accident caused by the eid ah ad use, 
wnless their assent there can be 
shown.-— HOWARTH v. MCQUGAN (1892), 
23 oO. R. 396.—CA 


City or Hau. 
Coren. v. LORDLY (1892), 20 8. C. R. 


Gontrastoy ko do wae nck aoe 
r to do a work not n y i 

a nuisance, but which becomes so by °8: i7 D.L. R. 400.—CAN, 
reason of the manner in which the con- 
rformed it, & the em- 
the work in that oon- 
he becomes at onoe responsible 


negligent manner of doing the work 
though the corpn. employ their own 
chngineer to superintend the work.— 
DOOLEY v. St. JOHN CoRPN. (1908), 
38 N. B. R. 455; 3 E. L. R. 319.— 


In such &@ 


292 ae — JOHNS TO ° 
& Son (1912), 33 0. W. 
oO. W. nt beet 


IFAX 202; 7D. L. R. 361.—CAN 


Ciry of EDMONTON Cornea, 3 
1914), 28 W. L. R. 133: a W. Gi 

292 xl. ——.]}—Wh hires 
ats Shey aa Sa 
throug any dofect in the steaa 


Part I]].—Exercise or Starurory Powers, DUTIES, ETc. 


execution of the work, whereby a third party 


suffers —ARTHY v. COLEMAN (1857), 
30 L. T. O. 8. 01; 6 W. R. 34; 215. P. Jo. 771. 
293. ———.] — A channel or o drain for 


surface water was constructed between a road & 
the adjoining pathway & received the surface 
water from this road & rain water from adjacent 
romaine In front of two houses in the road was 
l receiving the sewage from these houses 
fiom which sewage accidentally overflowed or 
percolated into the channel & caused a nuisance. 
The local authority had contracted for the cleansing 
of ceaspools in the district under Public Health 
Act, 1875 (c. 55), 8. 42 :-—Held : the local authority 
having committed the cleansing of this cesspool 
to a contractor were not liable for its not being 
properly emptied.— WILKINSON v. LLANDAFF & 
DINAS Powis RURAL COUNCIL, [1903] 2 Ch. 605; 
73L.J.Ch.8; 80L. T. 462; 68J.P.1; 52 W.R. 
50; 20 T. L. R. 30 ; 48 Sol. Jo. 3 32; 21. G. R. 
174, C. A. 


Annotations :-—Moentd. Harris v. Scurficld (19014), 20 T. L. R. 
659: Wincanton Rh. C. v. Varsons, [1905] 2 K. B. 34; 
Engiand Ecclesiastical Comrs. v. Durham R. D. C., 
Williamson v. Durham R. D. C. oets), 54 W. RR. 491; 
Leeds & District Worsted pica © Finishors Assocn. v. 
West Riding of corkenie Rivers Poon (1906), 70 J. Pp. 


480; Irving v. Oarlisle D. C. (1907), 71 J. P. 212; 
Bloor v. Wotkeahar Ve of 19 08) 2 K. B. 671; Pa worth 
v. Battersea B. C. (19 Baldwin v. 


, 13 L. G. 
Halifax Corpn. (1916), ran J. K. 

204, ———-.] —- Where a public body was em- 
powered by statute to carry out certain works & 
it was provers in the same statute that compensa- 
tion should be paid to any person sustaining 
damages by reason or in consequence of the 
exercise of such powers :—Held; if the public 
body relied on the negligence of its agents or 


R, 197; 
- 1769. 


wagon, but solely through the method 
of ita operation upon the streeta of the 
municipality, directed by the 
officers thereof, the co. is not liable for 
such damages. -—-MA CK v arith WINNI- 


occasioned b 
which the 








position of master & 
employer is not responsible for damages 
the negligent mode ijn 
1a done.—DUCHEMIN 1. 
BoaRD OF WORKS (CHAIRMAN) (1880), 


51 


contractors as relieving it from all liability under 
the statute, it must discharge the onus of proving 
such negligence. —Sr. J aig & Pann MAL 
HiLeEctrRic Lieut Co., Lrp. v. R. (1904), 73 L. J. 
K. B. 518; 90 L. T. 344; 68 J. P. 288 

}—See, generally, MASTER . SERVANT, 
Vol. XXXIV., pp. 155-167, Nos. 1216-1296. 

295. Liability for acts of committee — Powers 
delegated to committee.}—-BUNGARY v. WELLING- 
BOROUGH URBAN CoUNCIL (1903), 67 J. P. Jo. 304. 

206. Liability for acts of servants.}] — A local 
Act empowered the corpn. of that town to con- 
struct & maintain gasworks, & to do all such 
other things as they should think necessary for 
lighting the town, & to supply gas upon such 
terms as should bo agreed upon between them & 
the persons supplied therewith, & to sell & dis- 
pose of the coke & other residuum as they should 
think proper. The Act also authorised them, 
during the period of ten years next after the passing 
thereof, to appropriate & apply such portion of 
the residue of the moneys received from the sas- 
works, after paying off mtges., annuities, & certain 
expenses connected with the gasworks, in or 
towards payment of the annual expenses to be 
incurred in supplying the inhabitants of the 
borough with water, & in reduction of the water 
rates. By another Act, recited in the above Act, 
they were authorised to apply the profits derived 
from the gasworks in paying & discharging the 
costs, charges, & expenses of keeping up & carrying 
on the said works, & of making good all damage & 
injury occasioned. by laying down the pipes, ete. 
Pitf., having sustained an injury in consequence 
of the negligence of the servants of the corpn. 
when employed in executing the powers conferred 





tablish & manago a fire dopartment, 
ot if they do wo they are Hable for 
njuries cansed by the negligence of 
the servants employed by them therein 
while in the porformance of their 


servant, the 


ron a rea oe (1915), 8 ~W.R. 6Nfid. L. R. 236.—NFLD. dution. er irda “09. CITY OF TORONTO 

360.—CAN. NETTLETON v. TOWN 296 vill. -—~-.]—-A constable in chargo 

. -}—HOLLAND v. TOWN CORPN, a 16 O. L. 'R. 538 ; i of a patrol wagon is not a servant of 

oF 1 ie ae ae a Sa res 2), 2 oO. W. 9.—OAN. a a oe com ney ene aes 
A 5 . L. R. : . under Municipal Ac : 

O. W. N. 268.--CAN. 296 ti. -}--The tact of a munici (c. 223), 4. 481, be aurcaded by 62 Vink. 


292 xiii. ———.}— Where work is neces- emnify 
attended with risk, the person 
it to be done has the duty of 
ing that effectual precautions sre 
ond ; & he cannot escape from the lawful 
phd mia laaraa? attaching on him of 
ag duty performed, by dele- 
Sr. J Hu 


in ft ee yea bath ~——CITY OF 
Saw cn 3710 ; 19264 2D. L. R. 1 185.— 


saril 
Sous 


case, of a wro 


DONALD, ee 29 


& O.) 2 
mar ot xiv. ——--.}—Where a statuto 
authority has pone to do something to nee Ww. 








1 council having undertaken to in- 
an officer for lawful acts 
done in his official capacity, does not 
entitle him to look to them 
nity against the consequences of un- 
acts, as, for instance, in this 
distress.— IRWIN v. 
TOWNSHIP OF MARIPOSA CORPN. (1872), CA 
22 C. P. 367.—OAN. 
6 tii. -——.]—WaRpD 
CiTy ft i (578), 9 YN. 
4.—CAN 


_}—Rinaway o. CITY O 


26, 4. 2%, so as to make them Hable 
foe his + negligence in performance of his 
dutios, whoreby a person walking in the 
stroct was knocked down & injured.— 
WINTERBOTTOM v, LONDON POLICE 
Oomrs. (1901), 1 0. L. R. 849; 

L. R. 105; 21C. L. T. 260, 431.— 


or indem- 


296 ix. -——.]-— An employee was 

ye 5 aS working on the foside of a muntolpal 
° building when it. collapsed by reason 

of insufficient truss rods pl therein 


owing to architect's ligence 
there was nu ability on on ihe 


TORONTO CoRPN. (1878), 28 C. P. 579. 
@& road ie mak ’ Held: 
pabone id out raed it fo llable for trans —CAN. art of A sack oper paged no evidence 
in the doing of that whic 296 v. }—-A ea ps corpn. ving been given to show negligence 
wade whether the action 1 answerable | vot ae negligent per- on thvir sacl in employing the archi: 
be that oe ita own servant or of an in- formance of his dut one of its tect.—Hi ». TAYIOR (1905) 
dependent contractor. Fe ttAGAPaTAM officers, who is appeinted removable 0, L. R. 643; 5 ve a ants 80.-—CAN, 


MuntiorpaL Counc, v. ’ 


202 xv. male corpn. eoting asa 


by it, even where the duties, the negli- 206 x. 

gent 5 ’ performance of which 
he action, were im 

a eeu & not OF the corpn. 
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pay a (1908), 18.0. ” tis 
RAW- 


OF PRESC 
838 ; 11 O, W. R. 539.— 


public body, in the execution of i. RPN 206 xf. ————-.}—A municipal corpn. 
public duty, which they are bound to fi gay) "sek 8. FU OAM. authorised by tho Legisiaturo to 
perform, are not answerable for the establish & manage a Pei es water 
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of another 


agents or contractors.— GLOVER negligent 
Moi Corey bad), 81. L R. & the oo, sannot avol 
ines ce —— person who em- 


-J}~A 
ploys another to do « pr pier peed 


Sarcoma tees 


Goat 00. Lito 
CAN, 


im the 


performance of that. duty 


of iar aes Agata Pa Roe em ployed 
Lp. (1896), 40 N. 8. R. 30. — 


& there 2306 vii. j[——T 
os ota corpns. are 5 bet boast 


vants employed by it therein while 

in the performance of their duties.— 

Saaw v. WINNIPEG Crry CoRPN. (1909), 
19 Man. L. R. 234.—-CAN, 


oes ——, }- RENWICK v. VERMIL- 
BcHOOL Digrnrict, No. 

1446 TacnTeEs (1910), 18 W. L. R. 
944.—CAN. 


d iHability 
was "that 


206 xiil. ———.J--OLVER v. CiTY oF 
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law to ea- 
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Sect. 1.—ITnabilily 
tractors. Secte. 8 & 9: Sub-sect. 1.) 


by the Acts of Parliament, brought an action 
against defts. to recover compensation for such 
injury :—Held: he was entitled to recover.— 
Scorr v. MANCHESTER Corpn. (1857), 2 H. & N. 
204; 261. J. Bx. 182, 406; 29 L. T. O. 8. 233; 
22 3. P. 70; 3 Jur. N. 8. 590; 5 W. R. 598; 
157 E. R. 85, Ex. Ch. ss 
—_— ‘ . wv South n 
Annciations + Ret B56 OW te o03 Biant 7 oy ©. Bt. Helens 
Canal & Ty. eet 2H. & N. 840; Ruck v. Williams 
(1858), 3 H. & N. 308; 
ditch, Vestry (1861), 11 C. B. N. 8. 192; 
(1863), 2 New Tgp. 80: Mersey Docks Trustecs v. Gibbs 
see) Wing 1H. L. 93. Mentd. Coc v. Wise (1864), 5 


297. ——.] — GILBERT v. Triniry House 
Corpn., No. 230, ante. 
298. ——-.]|—— Local authorities are not liable 


for the negligence of an inspector appointed by 
them under the Diseases of Animals Act, 1894 
(c. 57), where the alleged negligence is in respect 
of his having, whilst acting under the Sheep Scab 
Order, 1898, seized & detained in a market sheep 
suspected of sheep scab.--STANBURY v. EXETER 
Corpn., [1905] 2 K. B. 838; 75 L. J. K. B. 28; 
08 L. T. 705; 70 5. P. 11; 54 W. R. 247; 22 
0.8.38; 40. GR. 567, D.C. 

299. —- -- Acting under compulsory statute— 
Pilot.}—The authority of a port captain or harbour 
master with respect to the mooring of vessels 
within his jurisdiction is absolute, & the board, 
whose servant he is, must be held responsible 
for his acts & those of any other official in the 
board’s employment; & in case of damage 
ensuing from the negligence of one of the board’s 
officers its liability is not taken away by the 
circumstance that such officer is a pilot acting 
under atatutory & compulsory provisions.— 
Hast LONDON HARBOUR BOARD v. CALEDONIA 
LANDING, SHIPPING, & SatvacE Co., Lrp., Easr 
LONDON ITARBOUR BOARD 0. COLONIAL FISHERIES 
Co., Lrp., [1908] A. ©. 271; 771. 5. P. C. 111; 
98 L. T. 682; 24 T. L. R. 6163 11 Asp. M. L. C. 
59, P. C. 

300. —-—~ Criminal liability.|—By a local Act, 
every furnace employed in any building used for 
the purpose of trade or manufacture is to be con- 
structed on the principle of consuming, & so as 
to consume or burn, the smoke arising from such 
furnace, & if any person uses or suffers to be used 
any such furnace not so constructed, or if any 
person ream Ju permitting to be used any furnace 
so constructed shall, in the event of the smoke 
arising therefrom not being effectually consumed 
or burnt, fail to show that such furnace has not 
been negligently used, he shall, if he is the qwner 
or occupier, be liable to a penalty, but no penalty 
is to be inflicted if deft. proves that the best 
practicable means have been used to prevent the 
emission of smoke. Applts. were the occupiers 


for acts of servants and con: | 


Punic AUTHORITIES, BODIES AND OFFICERS. 


dye-house in Bradford, & employed therein 
Cieiaees constructed on the principle of consuming, 
& so as to eee Ha oes od OaE sat 
i igent stoki y a ‘ 
re we nebitted from the oe but there 


smoke was emi 
igent user. Applts. were con- 
was no other negligent user Pe ne conviction 


icted under the Act :—Held: 
eer be affirmed, as applts. were under the abore 
Act criminally responsible for the negligence 0 
their stokers.:— ARMITAGE, Lrp. v. N ileal 
(1913), 108 L. T. 993; 77 J. P. 239 ; 29 T. : : 
425; 11 L. G. R. 6473 23 Cox, C. C. 416, Dp. C. 

——.}—See, generally, MastER & SERVANT, 
Vol. XXXIV., pp. 123-155, Nos. 942-1215. 


Sect. 8.—-LIABILITY OF PARTICULAR 
AUTHORITIES. 


Canal companies.|—-See RAILWAYS. ’ 


Carriers.!—See, generally, CARRIERS, Vol. VIII, 
pp. 17 et seq. Vol 
Education authorities.|—See EDUCATION, VOI. 


XIX., pp. 556, 557, Nos. 17-24. 

Electricity undertakings.|—See ELECTRIC LIGHT- 
Ina, Vol. XX., pp. 209-2138, Nos. 62-84. 

Gas undertakings.]|—Sce Gas, Vol. XXV., pp- 
482-488, Nos, 71-101. 


Highway authorities.|—See HiGHWAYS, Vol. 
XXVI., pp. 352-590. 
Local authorities.] —— Sec, generally, LOCAL 


GOVERNMENT, Vol. XXXIII., pp. 21-23, Nos. 
88-103. 

Public Health Authorities.|—See PUBLIC HEALTH. 

Railway companies.|—See RAILWAYS. 

Sewer authorities.|—See Sewers & DRAINS. 

Tramway undertakings.|—See TRAMWAYS 
Liaut RAILways. 

Water supply undertakings.|—Sce WATER SuP- 
PLY. 


SEcT. 9.—REMEDIES. 
SuB-SECT. 1.—IN GENERAL. 

Sce, generally, STATUTES. 

301. Liability to indictment.]—R. v. BRADFORD 
NAVIGATION Co., No. 247, ante. 

802. ———.|—-CLEGG, PARKINSON & Co. v. EARBY 
GaAs Co., No. 317, post. 

———.]— See CORPORATIONS, Vol. XIIT., p. 416, 
Nos, 1362, 18638. 

803. Mandamus—Repair of river banks.|— 
A local Act authorised a dock co. to make, com- 
plete, & maintain a new course or channel for 
a river, the same to be of equal depth & breadth 
at the bottom, & of equal inclination at the 
sides with the old course or channel, taken 
by them for the purposes of their navigation: 
—Held: a duty was thereby cast upon the 





WINNIPEG CORPN. (1914), 27 W. L. R. 
820; 6 W. W. R. 161; 16D. L. R. 
810; 25 Man. L. R. 107.—OAN, 

206 xiv. ——.}-— Crry or ToRONTO 
OCOoRPN. ©. CANADIAN Paorric Ry. & 
GRAND TRUNK Ry. Cos., YOR 
AVENUE CROSSING (TORONTO) CASE 
one 2) (1915), 31 Can. R e Cas. 306.— 


206 xv, ———.}—A alty corpn. is liable 


~——.}~-PONn YIN wv. CITY OF 
ere) 31 W.L. R. 
9.—OAN, 
206 xvii. ———.}—The appointment of 
lice officers is devolved upon cities 
towns by the legisla 
venient mode of ex 


of govt. but this does not render them 
Hable for the lawful or neg 


296 xvi. 
XDMONTON OORPN. 
402; 8 W. W. R. 8 


Gueeee . (focus OnLy Ae 
32 W. L. R. O37 CAN. Been Ae 
296 xix. ———.}~—Bow Les v. City oF 
WINNIPEG CORPN. (Man.), [1919] 
ture a8 & COon- 1 W. W. R. 198; 45 D. L. R. 94.— 
a function | CAN. 
296 xx. ——. OF Port Co- 
QUITLAM CORPN. v, 
OUTLE 


t acts Witson 


r Same vt. 

of such police officers, even when com- Y, Same vo. Craic, (1923] 2 

for damage caused by negligence of | mitted in attempte to enforce ordi- | D. L. R. 194; [1923) 8. C. R. 235; 
firemen ap ted & paid by it, under | nances or bye-lawe of the oorpn. | {1923]1 W. W. R. 1025.—CAN, 

byeJaws uly passed by authority | employing them, as such acte are done 296 xxi. ——.)— Bxsnizr R. 

of the legislature.-THoMas v. CiT¥ | by them in their public capacity & | 51994) Exch. C s5 26.—CAN v. th, 
OF WINNIPEG CORPN. tit) 27 | not as agente or servants of the aieteat . . 

euch. H S60; st Men Le e1de~ | CMB, STMus olor si We ke We | Mowcmaney $) Giowoaia 00 

* . 6 ; an. a ° Peers N. iD > . °. * UND 
CAN. 5233,.—CAN, E. d.C. 197.8. AF. : J 


Parr II].—Exercise or Statutory Powers, Dutiss, Eve. 


co. generally to repair the banks of the new 
channel, & mandamus would lie to compel them 
to repair though they might also be liable to 
indictment. 

Those who obtain an Act of Parliament for 
executing great public works, are bound to fulfil 
all the duties thereby thrown upon them, & may 
be called upon by this ct. by mandamus to so do. 
If their breach of contract causes a public nuisance 
also, that cannot dispense with the necessity of a 
specific performance of the obligation contracted 
by them (Lorp Drnman, C.J.).—R. v. BRISTOL 
Dock Co. (1841), 2 Q. B. 64; 2 Ry. & Can. Cas. 
599; 1 Gal. & Dav. 286; 10 L. J. Q. B. 346; 
5 J. P. 546; 6 Jur. 216; 114 E. R. 27. 

Annotation :-—Mentd. York & North Midland Ry. v. R. 

(1853), 1 C. L. R. 119. 

——.]—See CROWN PRACTICE, Vol. XVI., 
pp. $16-319. 

804. Injunction.) -—- BROADBENT v. IMPERIAL 
Gas Co., No. 184, ante. 

805. River pollution.|—-Where an injury 
has been done to the private rights of a person, 
whether tenant or landlord, that person is entitled 
to damages, although only nominal, & where in 
such a case an injury is apprehended, an injunction 
will be granted as against the party in default. In 
an action by N., tenant of a certain farm, for 
damages, & an injunction against T., a sanitary 
authority, for polluting pltf.’s stream :—Held: the 
pltf.’s private right having been injured, he was 
entitied to nominal damages & an injunction 
against T., although T. had only polluted the 
stream in conjunction with others.—NIxON v. 
TYNEMOUTH UNION RURAL SANITARY AUTHORITY 
(1888), 52 J. P. 504. 

306. ——-- —-—.]—A nuisance was caused in 
watercourses within the district of the sanitary 
authority for B., by the discharge of sewage from 
cesspools within the district of the sanitary autho- 
rity for C., by means of connecting pipes, laid with 
the sanction of that authority, which carried the 
sewage through main pipes laid in private roads 
in the C. district to the watercourses in question : 
—Held: (1) the authority for C. had no power to 
stop up or cut off the communications between 
the cesspools & the main pipes. 

(2) As the cesspools & main pipes were in them- 
selves efficient, the authority for C. had no power 
to proceed under the Metropolis Management Act, 
1855 (c. 120), s. 85, & as the nuisances did not 
exist within their district, they had no power to 
proceed under 18 & 19 Vict. c. 121, s. 11, but 
assuming that they could so Sepia yet, inas- 
much as the authority for B. could proceed 
against the private owners of the cesspools by 
summary pee under Public Health Act, 
1875 (c. 55), 8. 108, or by action, the authority 
for C. could not be compelle 
in respect of the nuisance. 

(3) No action would lie for an injunction to 
compel the authority for C. to exercise their 
statutory powers or perform their duties. 

(4) The authority for B. were not entitled to a 
mandatory injunction to restrain the authority 
for C. from permitting the continuance of the 
nuisance.—-A.-G. v. CLERKENWELL VESTRY, [1891] 
wees a 60 L. J. Ch. 788; 65 L. T. 312; 40 


<Annolations 45 to y woud. Brown v. Dunstable Corpn., 
1899) 2 Ch. 78. ° East et Valley U. co v. 

St (1909) 2 Ch. 555. Eastwood v. Honley 

- O., (1900] 1 Oh. 781. As to (2) Reta. Yor Weat 

‘2. Oo v. pe ea har tan Dee eee 2 & 7. 
erby Corpn., (1894) 1 Ob. 431. ree 
307 board, 


J—_—_—_ ° —An annual hi 
constituted dee Highway Act, S838 (c. 50), 
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acting as a local authority, under 18 & 19 
Vict. c. 121, constructed in 1859 a system of 
sewers, Which conveyed the sewage of their 
district into a stream, & thus occasioned a nuisance 
in the adjoining district :—Held: (1) the High- 
way Board of 1865 could not be compelled to take 
any steps to remedy the existing nuisance, but 
that they could be restrained from exercising 
their statutory powers so as to increase the 
nuisance. 
Semble: (2) the injunction would not bind 
seat subsequently becoming members of the 
ighway Board. 


(3) The individual house owners who passed 
their sewage into the stream might be restrained 
from so doing.—A.-G. v. RicHMonpD (1866), L. R. 
2 Eq. 306; 35 L. J. Ch. 697; 14 L. T. 398; 
30 J. P. 708; 12 Jur. N.S. 544; 14 W. BR. 686. 
Annotations :-—As to (1) Apld. A.-G. v. Dommes & Basing- 

stoke Corpn. (1876), 45 L. J. Ch. 726. Generally, Refd. 

A.-G. v. Dorking Grdns. (1882), 20 Ch. D. 595. 

308. —--—- -——.]--On a motion for an in- 
junction to restrain a local board from allowing 
sewage to flow into a brook opposite pltf.’s house. 
whereby a nuisance was occasioned, it appeared 
that the nuisance was in fact caused by P., not a 
party to the action, who had passed the sewage 
of his house into the brook through a pipe, which 
by agreement with defts. he was only entitled to 
use for surface or rain water :—Held: although 
the local board could not be compelled to con- 
struct an improved system of drainage except by 
mandamus; nor to bring an action for an in- 
junction against a third party, particularly in 
cases where the legal right was doubtful; atill 
where the third party was acting in violation of 
an agreement entered into with the local board 
to pass surface water only through the pipe, & 
where no special inconvenience would be caused 
to other neighbours, pltf. was entitled to an 
injunction against defts. on the ground that they 
could themselves prevent any nuisance being 
caused, by stopping up the pipe which was being 
used in contravention of the agreement, under 
the powers given them by Public Health Act, 
1875 (c. 55), 6. 21, & this, notwithstanding that 
they would be preventing the third party from 
exercising his right of passing surface water only 
through the pipe.—CHARLES v. FINCHLEY LOCAL 
BoarpD (1883), 23 Ch. 1). 767; 52 1. J. Ch. 554 ; 
48 L. T. 569; 47 J. P. 701; 31 W. HR. 717. 
Annotations :—Distd. A.-G. v. Clerkenwell Vestry, (1801) 3 

Ch. 527; Ogilvie v. Blything Union KH. S. A. (1891), 5 

L. T. 338. H.R. Brown v. Dunstable Corpn., (1809) 

2 Ch. 378. 

309. User of sewer.|--An action was 
brought against a sanitary authority to restrain the 
pollution of a ditch running through the main 
street of a town past pitf.’s land into the sea. 
The ditch was covered over as it passed through 
the town, but was afterwards an open stream, & 
had been for many years seriously polluted. 
Pltf. claimed an injunction to restrain defts., as 
the owners of the covered part of the ditch & as 
the sanitary authority of the district, from per- 
mitting any sewage or other noxious matter to 
come on to her lands or into her part of the ditch. 
In 1877 the attention of deft. was called to the 
condition of the houses in two new streets, & 
they required the owners of those houses to 
improve their drains. The owners accordingly 
ran two drains down the two streets & made 
communications with the main sewer. These 
drains were made for the purpose of c ng off 
surface water, & were not connected with any 
privies, but in addition to the surface water the 
slops of the houses were allowed to be thrown 
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Sect. 9.—Remedies: Sub-sects. 1 & 2.) 


A ee ee ee 
down the drains. In 1885, in consequence of a 
complaint made to defts., notices were directed to 
be served upon the occupiers to divert all polluting 
matter from the sewer, & the inspector of nuisances 
was ordered to inspect all drains entering into the 
main sewer. The notices so served were all 
effective in causing an abatement of the nuisance 
except four. Subsequent directions of defts. as 
to cleansing the sewer were duly carried out, the 
effect of which was to diminish the pollution of 
it to some extent. The defence was, that defts. 
had done everything in their power to prevent any 
nuisance from being occasioned to pltf. or her 
property; & that they were not responsible for 
the nuisance :—Held: defts. had done all they 
could to abate the nuisance of which pltf. com- 
plained, & were not responsible for it; but pltf.’s 
remedy, if any, was against the pereons who 
actually caused the nuisance, therefore the action 
could not be maintained.—OGILVIE v. BLYTHING 
Union RURAL SANITARY AUTTIORITY (1892), 67 
L. T. 18, 0. A. 

Annotation :—Reld. Southall Norwood U. D. C. v. Middlesex 

County Council (1001), 83 L. T. 742. 

310. —-— -) — Although, perhaps, the 
sanitary authority might obtain an injunction to 
restrain eee from using the sewers who had 
no right to do so, & landowner complaining of the 
nuisance cannot bring an action against them for 
not doing so; because an action cannot be main- 
tained cither at law or in equity to compel a 
person to bring an action for the purpose of 
restraining a nuisance which he cannot himself 
pero Where a sanitary authority have not 

hemselves constructed sewers which are a nuis- 
ance, but only permitted them to be used as 
formerly by the inhabitants, they are not doing 
an act which can be restrained under the Public 
Health Acts, or the Rivers Pollution Act, 1876 
(c. 75). But if they are neglecting their duty in 
providing a sufficient sanitary scheme for the 
heighbourhood the remedy of an aggrieved land- 
owner is by mandamus. The ct. will not make an 
order against a public body or against individuals 
to do an act unless it is satisfied that it is within 
their power to do it. In dealing with the question 
of restraining a public body from continuing a 
state of things which existed before the commence- 
ment of their powers, the ct. must take into con- 
sideration the balance of convenience.—A.-G. v. 
DORKING GUARDIANS (1882), 20 Ch. D. 595; 61 
L. J. Ch. 685; 46 L. T. 5738; 30 W. QR. 579, C. A. 


Annotations :—-Distd. Charles v. Finchley L. B. (1883), 23 Ch. 
D. 767. Apld. hk. v, Staines L. B. (1888), 60 L. T. 261. 
Consd. Warwick & Birmingham Canal Navigation Co. v. 





Burma (1890), 63 L. T.670; A.-G. v. Clerkenwell Vestry, 
1891)3 Ch. 587. Folld. Ogilvie v. Blything Union B.S. A. 
Usb) tare; Mangia, 2'Ban edule ea: 

‘ ; Ha nv. Derby Corpn. 5 : 

05. bist: Jonos v. Lianrwat U. C., [1911] 1 Ch. 803.) Retd. 
A.-G. v. Aoton L. B. (1882), 22 Oh. D. 221; Hall v. Ewin 
Kirkheaton District L. B. v. Ainley, 


1887), 37 Ch. D. 74; 
[isos 3 Q. B. 274; Yorkshire West Riding Cou i 
olmfirth Urban 8. A. rik 3 9. B. 842; Bradford v 








Eastbourne Corpn., [1896) 2 Q. B. 205; Peebles v. Oswald- 
twistlo U. D. C., [1897] 1 Q . $84; Baron v. Portalade- 
by-Sea U. C. (1900), 69 L. 9 B. 899; Foster ». Warb- 
lington istrict unoil, (1906) 1 K. B. 648: West 
Riding Rivers Board v. Butterworth & Roberts (1907), 98 
L. T. 47; Berton vr. Alliance Economic Investment Co. 
(1991), 38 T. I. R. 187. 
311. 7 an action by a landowner 
t a corpn., the urban sanitary authority for 


the borough of D., for an injunction to restrain 
them fram discharging or allowing to be discharged 
sewage upon his lands from the sewers vested in 
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them so as to cause a nuisance, defts. set up & 
rescriptive right based on the ption of a 
dont grant by pitf.’s predecessors in title to trustees 
for the benefits of the inhabitants of the borough 
to drain all sewage from any tenements built or 
to be built within the borough, & to discharge the 
same on plitf.’s lands. This claim of right failed. 
It was proved, however, that there were a number 
of houses in the borough im respect of which 
prescriptive rights had been acquired to pass 
sewage into & along the sewers, & that there were 
other houses, the connections of which with the 
sewers had been made with the consent or by the 
acquiescence of defts.:—Held: (1) an injunction 
could not be granted so as to interfere with the 
prescriptive rights that had been acquired, nor 
to oblige defts. to stop up the connection of the 
other houses which they had sanctioned ; but an 
injunction must be granted to restrain defts. 
from authorising or directing any sewage to flow 
or be discharged on to pitf.’s lands from sewers 
vested in them as the sanitary authority; (2) 4 
householder has an absolute right under Public 
Health Act, 1875 (c. 55), 8. 21, to connect his 
drains with a sewer, subject only to the regulations 
prescribed by the local authority in whom the 
sewer is vested as to the manner in which the 
connections are to be made, & therefore an in- 
junction could not be granted to restrain defts. 
from allowing any future connections to be made 
with their sewers; (3) pltf. ought to have applied 
to the Local Government Board under blic 
Health Act, 1875 (c. 55), s. 299, to make an order 
on defts. to adopt a proper system of sewage for 
their district—BROWN v. JDUNSTABLE CORPN., 
[1899] 2 Ch. 378; 68 L. J. Ch. 498; 80 L. T. 650; 
63 J. P. 519; 47 W. R. 588; 15 T. lL. R. 886; 
43 Sol. Jo. 508. 
Annotations :—As to (1) Refd. Harri 


[1905] 1 Ch. 205; Kast Barnet Valley U. C 


BD 
1909} 2 Ch. 555. As to (2) Distd at. witht 


try ». . C. (1900), 69 L. J. Ch. $24. : 

Taatiwood SS Honice us. 9300} 1 Ch. 781; Southall 

Norwood U. D. O. v. Middlesex County Council (1901), 83 

L. T. 742; Wost Riding of Yorkshire Rivers Board v. 

Gaunt (1902), 19 T. L. R. 140 ; Faber v. Gosworth U. D.C. 

1903), 88 L. T. 549; Waltham Holy Cross U. D. C. v. 

e Conservancy Board (1910), 103 L. T. 192. 

812. Damages.|—-NIXON v. TYNEMOUTH UNION 
RURAL SANITARY AUTHORITY, No. 305, ante. 

Compensation.] —— See, generally, COMPULSORY 
PURCHASE OF LAND, Vol. XI., pp. 182-144. 

818. Joinder of Attorney-General—Powers ‘ex- 
ceeded—-No injury occasioned.|—-WARE v. RE- 
GENT’S CANAL Co., No. 107, ante. 

DORCHESTER CoRPN., No. 291, ante. 
—-—— ——.]—See CROWN PRACTICE, Vol. XVI., 
p. 486, 487, Nos. 3681-8692; INJUNCTION, 
ol. XXVIITI., pp. 494-498, Nos. 968-1000. 


on v. Derby Corpn. 
Ygtallard, 
on, 


SUB-SEcT. 2.—SPECIAL STATUTORY REMEDY. 


See, generally, STATUTES. 

815. Right to compensation.) —A person who 
sustains injury from the execution of works autho- 
rised by a statute, is not, generally speaking, 
entitled to compensation, under the compensation 
clauses of the statute unless the injury sustained is 
such as, had the works not been authorised by the 
plated, would have given the claimant a right of 
action. 

Appita., in the execution of works authorised 
by a local Act, which incorporated Waterworks 


Ww PART IIL, SECT. 9, SUB-SECT. 2. 
$00: Se le oD. ee eee alte ee Re Poneree & Crry or Mupiomvy Har Conry. (1913), 93 W. L. BR. 


Part IIIl.—Exercise or Statutory Powers, Durizs, ETc. 


Clauses Act, 1847 (c. 17), intercepted water from 
reolating underground into a well belonging 
resp.; & also abstracted from the well water 

which had already so percolated into & was in it. 

Waterworks Clauses Act, 1847 (c. 17), enacts, by 

sect. 12, ‘‘ that in the exercise of ‘‘ the powers 

conferred by the Act ‘‘ the undertakers shall do 
as little damage as can be,’’ ‘‘ & shall make full 
compensation to all parties interested for all 

sustained by them through the exercise 
of such powers’”’:—Held: inasmuch as, apart 
from the statute, no action would have lain by 
resp. against applts. in respect of either the inter- 
ception or the abstraction of such water, the statute 
gave resp. no right to compensation in respect of 

either.— NEw RIVER Co. v. JOHNSON (1860), 2 

E. & E. 485; 29 L. J. M. C. 98; 1 LL. T. 295; 

24 J. P. 244; 6 Jur. N. S. 874; 8 W. R. 179; 

121 E. R. 164. 


Annotations :-—Reld. I. v. Metropolitan Board of Works 
(1863), 3 B. & 8. 710; Rhodes v. Airedale Drainage 
» 1C. P. D. 380; Lingke v. Christchurch 

Corpn. (1912), 106 L. T. 376. Mentd. Jordcson v. Sutton 

Southcoates & Drypool Gas Co., [1899] 2 Ch. 217. 

316. Whether general jurisdiction of courts 
ousted.|—The words ‘“injuriously affected ’’ in 
Lands Clauses Consolidation Act, 1845 (c. 18), 
s. 68, comprehend cases of damage arising from the 
user of the railway as well as of damage sustained 
in the construction of the railway. Injunction 
obtained by a co. restraining a landowner from 
taking proceedings under the Act in respect of 
such damage, dissolved. 

The present claim, then, being under an Act of 
Parliament, which defines a certain mode for 
pursuing the remedy given, I infer that the mode 
ot deciding on all claims to that remedy was to be 
by the mode pointed out in the Act (Lorp Truro, 
C.).—LONDON & NORTH WESTERN Ry. Co. v. 
BRADLEY (1851), 8 Mac. & G. 336; 6 Ry. & Can. 
Cas. 551; 15 Jur. 639; 42 E. R. 290, L. C.; 
revag. sub nom. BRADLEY v. LONDON & NortTuH 
WESTERN Ry. Co. (1850), 5 Exch. 769. 

Annotations :—Refd. L. & Y. Ry. v. Evans (1851), 15 Beav. 
322; R.v. Le. & N. W. Ry. (1854), 3 K. & 1B. 4435; Bradicy 
v. Southampton L. B. of 5), : eR. 413; 
Cale. Ry. v. Oey (1855), 25 L. T. O. S. 106; Re Penny 
& 8. KH. Ry. (1857), 3 Jur. N. 8S. 957; Read v. Victoria 
Station & Pimlico Ry. (1863), 1 BH. & C. 826; Hammer- 
smith, ete. Ry. ». Brand (1869), L. R. 4 H. L. 171. 
London & Blackwall Ry. v. Cross (1886), 54 L. T. 309? 
Goollen v. Thames Conservators (1887), 4 T. L. R. 187.’ 


817. -]—An action will not lie against a 
gas co., to which the provisions of Gasworks 
Clauses Act, ‘1871 (c. 41), apply, for damages 
sustained by a consumer by reason of their failure 
to give him a supply of gas sufficient in amount 
& in purity to satisfy the requirements of Gasworks 
Clauses Act, 1871 (c. 41). The consumer’s only 
remedy is to proceed for penalties under Gasworks 
Clauses Act, 1871 (c. 41), s. 36. 

In my opinion this is one of those cases in which 
the principle applies, that where a duty is created 
by statute which affects the public as the public, 
the proper remedy if the duty is not performed is 
to indict or take the proceedings provided by the 
statute. When large numbers of ve are 
supplied with gas, the undertakers might speedily 
be ruined if any one could bring an action of this 

d against them (WrLLEs, J.).— CLEGG, PARKIN- 





SON & Co. v. EARBY Gas Co., [1896] 1 Q. B. 592 ; 
sag J. Q. B. 889; 44 W. R. 606; 12 T. L. R. 
Annotation . 


B.C. ( 1bd8) fat; Bourne & Hollingsworth v. Marylebone 
oo ~———.]—If it had not been for the statute 
an thin ve been no duty upon defte. to do 


- There would have been tio 
somiton ee totes deat” Rue ae 
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is imposed b statute alone. If, then, the Act 
creating the duty gives a remedy for that default 
that is the only remedy. The complaint, as I 
have said, is for not providing sufficient sewers 
for the district, & that complaint is provided for 
specifically by Public Health Act, 1875 (c. 55), 
s. 299, & the remedy there given applies to sect. 15. 
The remedy there provided is the only remedy. 
There is no remedy by way of an action for damages 
(LorD Esner, M.R.).—ROBINSON v. WORKINGTON 
CorpPNn., [1897] 1 Q. B. 619; 66 L. J. Q. B. 8883 
765 L. T. 674; 61 5. P. 16t; 45 W. BR. 45835; 13 
T. L. R. 148, ©. A. 
Annotations + Abid. 


Poobles_ v. Oswaldtwistle U. ). C., 


Fey 1 Q. -_ 625; Jones +. Barking U. D.C. 
1898), 15 T. EL. R. 92. Consd. Baron v. Portalade-by- 
. (1899), 68 L. I. Q. RB. 949: Harrington »v, 

Derby Corpn., [1905] 1 Ch. 205; Heskoth ». Hinningham 

Corpn., (1924) 1 K. B. 260. efd. Rt. v. Nt. Giles, Camber- 

well, Vestry (1897), 61 J. P. 217. Mentd. Dawson v. 

Ringley U. D. C. (1910), 27 T. LL. R. 46, 

319. ——— Damage not arising from perform- 
ance of statutory duties.|—By an Act of Pariia- 
ment, drainage comrs. were to make & maintain 
a cut & sluice; the sluice burst, owing to the 
negligence of the servants of the comrs., & damage 
having ensued to pltf.’s land, he brought an action 
against the comrs.,in the name of their clerk :— 
Held: (1) the comrs. were not exempt from 
liability by reason of their being comrs. for a 
public purpose; & the duty being imposed upon 
them of maintaining the sluice, they were liable 
for the damage caused by the negligent performance 
of that duty by their servants. (2) By a sect. of 
the statute, if any person, after the comrs. or an 
person employed or authorised by them shall 
have begun to carry the statute into execution, 
shall sustain damage or injury in his lands or 
chattels by or in consequence of any act of the 
comrs., their agents, workmen, or servants, the 
damage or injury shall be ascertained by a jury 
before the sheriff :—Held: the sect. applied only 
to damaye resulting from acts authorised by 
the statute; but assuming it to extend to un- 
authorised acts, on a review of the statute, & 
inasmuch as the cause of action was for an omis- 
sion or non-feasance, it was not tho subject of 
compensation within the sect. Qu.: whether 
the sect. would exclude the jurisdiction of the 
superior cts. in cases to which it applies. Semble: 
it would. 

The common law gives a right of action against 
those neglecting a duty cast upon them to those 
who in consequence sustain damage, & the onus 
lies upon defts. to show that it was intended to 
prevent the right of action, & not upon pltf. to 
show that it was intended to give it.—Con ». WIRE 
(1866), L. R. 1 Q. B. 7113; 7 3B. & 8, 831; 37 
L. J. Q. B. 262; 14 L. fT. 891; 30 J. P. 484; 14 
W. R. 865, Ex. Ch. 


Annotations :--Apld baa ed eater bas Co. v. Lloyd 


1866), L. R. 1 C. P. 719. Birch v. St. Marylebone 

eatry (1869), 20 L. T. 697. . Harrison v. G. N. Ky. 
(1864', 3 H. & C. 231; Mersey Docks Trustecs v. Gibbs 
ae ie L. R. 1 A. L. 93; Wilson v. Halifax Corpn. (1868), 

. R. 3 Exch. 114; Holborn Union Grdns. v. St. Leonard, 
Shoreditch, Vestry (1876), 2 Q, B. D. 146; River Wear 
Comrs. v. Adamson (1877), 37 L. T. 543; Colley v. L. 
N. W. Ry. & G. W. ly. set): 42 L. T. 897; rina 
Sani Comrs. v. Orfila (1890), 15 ApD- Cas. rt ; 
Jersey v. Uxbridge Sanitary Authority, [1891] 3 Ch. a ; 
Tozeland v. West Ham Union Grana., (1907) 1 K. B. 920; 
Liebeg’s Extract of Meat Co, v, Mersey Docks & Harbour 
Board & Nelson, [1918] 2 K. B. 381; Boynton v. Ancholmeo 
Drainage & Navigation Comrs., [1921] K. B. 213. 


$20. —— eg Se in carrying out 


wers.]—CLOTHIER v. WEBSTER, No. 241, ante. 
2 21. ae Where lIlability disputed.|— Born- 


TON v. ANCHOLME DRAINAGE NAVIGATION 
Comrs., No. 221, ante. 
332. ———-._~—s«v Provision 





for compensation.}| — 
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Sect. 9.—Remedies: Sub-sect, 2.] 


SourHampron & ItcHIN FLoATING BRIDGE & 
Roaps Co. v. SourHampron LocaL BOARD OF 
HEALTH, No. 108, ante. 

323. —— -}—CaATOR v. LEWISHAM BOARD 
or Works, No. 184, ante. 

324. —Defts. were empowered by a 
private Act of Pari ent to render navigable the 
river B., & to take tolls for the purpose of Pepe) ins 
the necessary expense. In the exercise of their 

ower under the Act they erected staunches 
in the river, & the result of these, combined with 
the natural growth of the weeds in the river & the 
accumulation of silt against the staunches, was 
that the river overflowed its banks, & damaged 
pitf.’s land :—Held: there was no obligation on 
defts. to cut the weeds or dredge the silt unless it 
was woaerrit to do so for the benefit of the naviga- 
tion, & Filly remedy, if any, was not by action 
against them, for not doing so, but by applying 
for compensation under the Act.—CRACKNELL v. 
THETFORD CoRPN. (1869), L. R. 4 C. P. 629; 
38 L. J. C. P. 353. 
air esade a 7 Pista, Geddis v. Bann Reservoir (1878), 3 
Consd. Fleming v. Manchester Corpn. 

AB ki. err rr T. ae Retd. Canadlan Pacific Ry. »v. 

Roy (1901), 71 L. J OC. 51. 

825. ——— } Where a local board of 
health are interfering with a watercourse in 
& manner not authorised by Local Government 
Act, 1858 (c. 98), 8. 68, art. 8, they will be restrained 
from. 80 doing, & the person will not be left to his 
remedy under the compensation clause of Public 
Health Act, 1848 (c. 63), 8. 144.—-GRAND JUNCTION 
CANAL Co. v. SHUGAR (1871), 6 Ch. App. 483; 
241. T. 402; 35 J. P. 660; 19 W. R. 569, L. C. 


Annotations :—Reld. Bradford Co n. v. Pickles, [1894] 3 
533 Jordoson v. Sutton Southcoates & Drypool Gas 














Ch. 
Co., hed Ch. 217; English v. Metropolitan Water 
Rourd, (1907] 1 K. BB. 588. Menta. Salt Union v. Brunner, 
Mond, (1906] 2 K. B. 822. 


326. —— -}—EvANs v. MANCHESTER, 
ee & LINCOLNSHIRE Ry. Co., No. 23), 
ante. 

827. ——- -—-—~--.|—Pltfs. were the owners of 
an estate in the neighbourhood of a certain town, 
part of which estate was laid out for building, & 
which included a portion of the course of a small 
stream. Three roads upon this estate, situated 
within the natural watershed of the stream, & 
originally laid out by pltfs., had been taken 
over by defts., the urban district council, after 
they had constructed a system of drains & sewers 
for them under the ener of the Private Streets 
Works Act, 1892 (c. 57). In the scheme originally 
proposed by defts. the surface water from these 
roads was allowed to flow into the sewers; but, 
the Local Government Board having refused 
to sanction any scheme which did not provide a 

cated arate system for carrying off the surface water: 
defts. had provided such a system by drains which 
discharged the surface water into the stream. 
Defts.’ drains were furnished with catch pits, the 
best known method of intercepting san & silt. 
Plitfs. nevertheless objected that the water so 
disch d carried with it a great quantity of sand, 
silt, & other solid matter washed off the roads, 
& was much more in quantity than would have 
prreedagr ed flowed into the stream, & that its dis- 

into the stream would injure pitis. by caus- 
ing oods & silting up the stream. rae Sgr es accord- 
ingly, brought an action to restrain defte. from 

rmitting any water, sand, silt, or other solid 
matter to flow through their drains into the 
streams :——Held: the Public Health Act, 1875 
(co. 58), as. 165, 16, 17, clearly authorised defta. in 
doing what pitis. complained of; & pltfs. must be 
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content with the remedy by way of compensation 
afforded by Public Health Act, 1875 (c. 55), s. 808. 
—DURRANT v. BRANKSOME URBAN COUNCIL, 
(1897] 2 Ch. 291; 66 L. J. Ch. 653; 76 L. a 139 3 
61 J. P. 472; 46 W. R. 134 ; 13 T. L. R. 482; 
ve Sol. 70s 621, OC. A. 

ve Sunbury-on-Thames 


notatto —Retd. Croysdale 
anh C., (1808) 2 Ch. aay i: keg v. ard hl tl District rd rhe 


irs sy ES ig (1608) 2 ‘Go aa Dell’ Heroes 
De Gf (1931{ 3 hs 427: Hesketh v. Birmingham 


Geran. ., [1924) 1 E. 7 

328. —— Gass FORD v. DOVER HAR- 
BOUR BOARD (1898), 42 Sol. Jo. 461. 

829. Summary proceedings before justices.] 
—A railway co., under Railways Clauses Con- 
solidation Act, 1845 (c. 20), constructed a culvert 
for the purpose of conveying the water from & 
draining certain land adjoining the railway. 
Some twenty years afterwards, & whilst pltfs. 
were tenants of such land, a flood took place, & 
injury was caused to the land from the culvert 
not being large enough to carry off the water. In 
an action brought against defts. to recover damages 
for the injuries done to pltfs.’ property by reason 
of the culvert having been constructed in such an 
insufficient manner as not to carry the water from 

Itfs.? land :—Held: they were not entitled to 
ring the action, a special remedy having been 
provided under Railways Clauses Consolidation 
Act, 1845 (c. 20), ss. 68-73, which excluded their 
right of action.—CoLLEY v. LONDON & NORTH 
WESTERN Ry. Co. (1880), 5 Ex. D. 277; 49 L. J. 
aA B. 575; 42 L. T. 807; 44 J. P. 427; 29 W. R. 
( 





Annolations :—Consd. Ferrand v. Mid. Ry. (1901), At 
ne L. h. 427. Refd. Dixon v. G. W. Ry., [1896] 2 Q. B 
330. Penelty.|—-By Waterworks Clauses 





Act, 1847 (c. 17), s. 42, the undertakers are bound 
to keep their pipes charged with water at a speci- 
fied pressure, & allow all persons to use such water 
for extinguishing fire. By Waterworks Clauses 
Act, 1847 (c. 17), s. 43, for neglect of this duty 
they are liable to a penalty of £10. Pitf.’s premises 
caught fire, & owing to the pressure in deft.’s 
pipes being insufficient the fire could not be 
extinguished, & the premises were burnt :—Held : 
the only remedy was the penalty imposed by the 
statute, & no action would lie.—ATKINSON v. 
NEWCASTLE & GATESHEAD Waterworks Co. 
(1877), 2 Ex. D. 441; 46 L. J. Ex. 775; pe = 
761; 25 W. R. 704, "C. A; ; revsg. (1871), L 

, Exch. 404. gid. 

n Ros R -P , 

269. YApla oe v. | Clacbaneaas Son Gar se Wane Co’ 
1889), L. R. 690; Saunders v. Holborn District 
oard of Works, (1895] 1 Q. Bb. 64. - Goodson v. 

Sunb He A rcplalaaag Co. (1896), 75 L. T. 251. 

Co ale ec teas & Aber Valleys Gas & Water Co. 

(1903), hee an Tf, Distd. Harticy v. Rochdale Corpn., 

i pee - B. 594; Dawson v. Bingley U. C., (1911) 2 

e Baae, oBl Rots Eo Se 
fy pla. hints og "Firitancle Hygienic Dauner Co., ite 
- Pickering v. James (1873), L. R. 
2k TBatnune Boro h v. Pe oe r4A App. 
256: Vallance v. Falle (1884), 13 Q. B. D. 109 
v. Shae & Freemantle L. B. of Health h 885), 54 L. J. 
at Baad ig v. Newmarket L. B., re ie fs C. 345: 


ag ered Tn snstitnte of Patent Age eate ou = Lockwood wT )s 
ar Earby 

(1806) < Q. B. 592: Johnsicn & domo Type ron ndry 

AAT: ; 


ot Com 

5. ae enka. ne, 0. ce 1873). 
g. Torrens (1873), L. R.8C. Po 828; Gorrie o oentt dere 
oh. iets 


Tne 
125; Thor rley ° Tloas $4 L. T. 
e eerehal ah 


169; Great Northern &.8., 
B. D. 225; 
C. 347; Groves 


R. 0. Hall, nag T 1Q. 
Dore, T1SOS Te One, done een aFOR 
Newspaper (1918) 2 Ce sai. " ov 


Part II].—Exerciss or Starvtory Powers, Dutigs, rte. 


881. -——  ——--.|~-M‘CoLLA v. CLACTON-ON- 
Sea Gas & WATER Co. (1889), 5 T. L. R. 690, C. A. 
832. .]|—A gas co., in laying down a 
main along the side of a public road, filled up the 
trench so carelessly & defectively that the wheel 
of the vehicle in which pltf. was driving sank into 
the trench, whereby the vehicle was upset & pltf. 
injured. A jury having found not only that the 
co. were guilty of negligence in the filling up of the 
road, but also that they left the road in such a 
state as to constitute a nuisance & a danger to those 
using the road :—Held: as the co. had left the 
road in a condition which amounted to a public 
nuisance, they were liable to pltf., notwithstanding 
Gasworks Clauses Act, 1847 (c. 15), s. 11.— 
Goopson v. SUNBURY GAS CoNsUMERS’ Co., LTD. 
(1896), 75 L. T. 261; 60 J. P. 585; 40 Sol. Jo. 

730. 

333. —— -|—The mere passive omission 
by a road authority to rectify a subsidence in a 
road in their area which has been originally 
occasioned by the neglect of a water co. to make 
good the road after having broken it up for the 
purposes of their undertaking does not exonerate 
the water co. from liability for an injury caused 
to & person using the road by reason of the sub- 
sidence. 

With regard to Atkinson v. Newcastle & Gates- 
head Waterworks Co., No. 330, ante, I do not think 
it applies in this case. I do not think that, because 
there is the power to sue defts. for penalties they 
are not liable to be sued for negligence in the doing 
of the work, provided it be proved that that negli- 
gence resulted in injury to a pltf. (DARLING, J.).— 
HARTLEY v. ROCHDALE CoRPN., [1908] 2 K. B. 
594; 771. J. K. B. 884; 99 L. T. 275; 72 J. P. 
343; 24T. L. R. 625; 6L. G. R. 858. 

334. Provision for arbitration.] -— When 
a claim for compensation is made against a local 
authority for damage caused by the exercise of 
the powers conferred upon them by the Public 
Health Act, 1875 (c. 55), the arbitrator has juris- 
diction to hold the arbn. & make his award as to 
the fact of damage & the amount of compensation 
under Public Health Act, 1875 (c. 55), ss. 179, 180, 
308, although the local authority bond fide dispute 
their liability to make compensation at all under 
Public Health Act, 1875 (c. 55). Their proper 
course is to raise the question of liability in their 
defence to an action upon the award.—BRIEKLEY 
Hitz Locat Boarp v. PEARSALL (1884), 9 App. 
Cas. 695; 54 L. J. Q. B. 25; 561 L. T. 577; 49 
J.P. 84; 33 W. R. 56, I. L. 3 affg. 8. C. sub nom. 
PEARSALL v. BriertEy Hunt Locan Boarp 
(1883), 11 Q. B. D. 735, C. A. 

Annotations :-—Apld. Walshaw v. Brighouse Corpn., [1899] 2 
Q. B. 286. Refd. Willesden L. B. v. Wright (1896), 75 
L. T. 13; St. James & Pall Mall Electric Light Co. v. It. 
(1904), 73 L. J. K. B. 518; Dawson v. G. N. & City Ry., 

@ (1905) 1 K. B. 260; Hobbs v. Winchester Corpn., [1910] 2 
K. B. 46; Turner v. Mid. Ry. (1911), 80 L. J. K. B. 516. 
335. -.}—In an action brought with- 

out notice in writing against a ea ey pao for 

damages for injury caused to pltfs.’ lands & for a 

mandamus to prevent a recurrence of the injury :— 

Held: (1) so far as such injury was occasioned by 

the municipal drain & embankment being out of 

repair, or from their not being kept in such a 

state as to carry off in relief of pltis.’ land all the 

water which the drain was capable of carrying off 
as Oo ay constructed, the action was main- 
ainable ; (2) so far as the injury was occasioned 
¥ the negligent construction by the municipality 
ita statutory powers of another drain the 
action must be dismissed. The remedy in such 
case was by arbn. as directed by the statute.— 
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RALEIGH CORPN. v. WILLIAMS, [1898] A. C. 540; 

63 IL. J. P.C. 1; 69 L. T. 506; 1 R. 481, P. C. 
336. -—-~-.]|-—- A Canal Act, sect. 88, 

enacted that certain provisions for the protection 

of the corpn. of Warrington & traders unless 
otherwise agreed on by the corpn. & the Ship 

Canal co. should have effect, & by sub-sect. 22 

that any difference arising between the co. & the 

hd See as to the meaning of the sect. or anythin 
to done or not to be done thereunder shoul 
be determined by an engineer to be appointed, 
unless otherwise agreed on, by the Board of 
Trade, whose decision should be final & binding 
on both parties. By sect. 202, any question 
arising between the co. & any poron touching 
anything to be done or not to be done or any 
money to be paid under the provisions of the Act 
should be determined by arbn. in manner provided 

by Railways Clauses Consolidation Act, 1845 

(c. 20). An action having been brought by the 

corpn. & traders against the co. to enforce the 

statutory obligations :—Held : upon a preliminary 
objection as to competency, as to the corpn. the 
action must be dismissed, the jurisdiction of the 
ct. being ousted by the special provisions.— 

CROSFIELD (JOSEPH) & Sons, Lrp. v. MANCILESTER 

SuHip CANAL Co., {1905] A. C. 421; 74 1. J. Ch. 

637; 93 L. T. 141; 69 J. P. 441; 54 W. R. 172; 

21 T. L. R. 689, H. L. 

Annotutions Apia. Norwich Corpn. v. Norwich Electrio 
Tram. Co., [1906) 2 K. B. 119. Refd. Corbett vo. S. i. & 
C. ys. Managing Committee, (1906) 2 Ch. 12; Auden- 
shaw WU. 1). C. v. Manchester ( cpa (1907), 71 J.P. 342 ; 
A.-G. v. N. E. Ry., [1915] 1 Ch. 905. 

337. ———- ——.|]--The provision for  arbn. 
contained in Tramways Act, 1870 (c. 78), 8. 33, 
ousts the jurisdiction of the High Ct. with regard 
to differences coming within the terms of the 
sect. Where such a provision applies, objection 
to the jurisdiction of the High Ct. may be taken on 
appeal in the Ct. of Appeal, although it has not 
been taken at the trial. 

It was provided by the special Act of a tramway 
co., With which, by Tramways Act, 1870 (c. 78), 
s. 22, Parts II & III, of that Act were to be incor- 
porated, that, if the co. failed to maintain & keep 
in gogd condition to the satisfaction of the corpn. 
the junction of the paving laid & maintained by 
the co. with the surface laid & maintained by the 
corpn.. the corpn. might, if they thought fit, 
themselves at any time, after seven days’ notice 
to the co., do the work necessary for the repair & 
maintenance of the road, & that the expense 
reasonably incurred by the corpn. in so doing 
should be repaid to them by the co., with the 
addition of 5 per cent. on such expense. ‘The 
corpn. did work by way of repair to roads on which 
tramways belonging to the co. were laid, alleging 
that such work came within the above-mentioned 

rovision, which the co. denied. In an action 

y the corpn. against the co. to recover the 
expenses of the work, & for a declaration of their 
rights in the matter :—Held: the difference which 
had thus arisen between pltfs. & defts. came 
within Tramways Act, 1870 (c. 76), 8. 33, & there- 
fore the ct. had no jurisdiction to entertain the 
action.— NORWICH CORPN. v. NORWICH ELECTRIC 

Tramways Co., Lro., (1906] 2 K. B. 119; 75 

L. J. K. B. 686; 95 L. T. 12; 70 J. P. 401; 54 

W. R. 572; 22 T. L. R. 553; 50 Sol. Jo. 400; 4 

L. G. R. 1114 ae ee ee ee one ee 

‘ane : 7on ° 

A oreonhaw, 1b18) 2 K. B. 687. Refd. Taylor v. National 

Apprvd. Soc. ohaey! 2K. B. 352. Mentd. 
dmythe v. Wiles, [1921] 2 K. B. 66. 
——— Complaint to Local Government Board.}— 


See PUBLIC TH. 
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Pusiic AurHorities, Boprrs AND OFFICERS. 


Part 1V.—Exemptions from Liability. 


Srecr. 1.—IN GENERAL. 

338. Appearance of public officer—-At sult of 
private individual.}— PALMER v. POSTMASTER- 
GENERAL (circa 1842), cited in 1 Wm. Rob. at 
p. 382; 6 Jur. at p: 376; 166 E. RB. 616. 

Annotation :—Consd. The Athol (1842), 1 Wm. Rob. 374. 

839. ———.]~-Public officers of the Crown 
are not bound to appear at the suit of private 
individuals when the interests of the Crown are 
concerned. 

Monition refused against the Lords Comrs. of 
the Admlty. to answer in a suit for damage by 
collision, occasioned to a British vessel in the 
English Channel by H. M. troopship Athol.—THE 
ATHOL (1842), 1 Wm. Rob. 374; 3.1L. T. 123; 6 
Jur, 376; 166 HK. R. 613. 

Aa :—Refd. The Parlement Belge (1880), 5 P. D. 


840. Presumption that act of public officer 
properly done.|—-7 & 8 Vict. c. 110, s. 14, provides 
for the giving by the registrar of annual certificates, 
& 7 & 8 Vict. c. 110, s. 19, provides that the 
assistant registrar, in the absence of the registrar, 
shall be competent to do all things directed by 
7 & 8 Vict. c. 110, to be done by him :—Held: 
the giving such certificate was a purely judicial 
act, & it was not necessary that it should appear 
on the face of a certificate, signed by the assistant 
registrar, that the registrar was absent at the time it 
was given. 

I think everything that is done by a public 
officer must be taken to be properly done until it 
igs otherwise proved (MARTIN, B.).—BAKER v. 
Cave (1857), 1 HI. & N. 674; 26 L. J. Ex. 190; 
28 Ll. T. 0. 8. 208; 5 W. RR. 845; 156 EB. R. 1372. 
Annotation :~~Mentd. Keod v. Lamb (1860), 6 H. & N. 75. 

841. Act done in honest discharge of public 
duty.)—If a public servant does an act in the honest 
discharge of his public duty he is responsible to his 
Sovereign, but not before a jury (OOCKBURN, C.J.). 
—DICKSON v. COMBERMERE (VISCOUNT) (1863), 


8 FEF. & F. 627, N. P. 

Annotations :-—Consd. Grant v. Scoretary of State for India 
v gis aon oe” 445. Refd. Dawkins v. Paulet (1869), 
de . e e ° 





342. Act done in exercise of discretion—Must be 
lawful.]—-Wheresoever a comr. or other person has 
aes given to do a thing at his discretion it is to 

e understood of sound discretion & according to 
law, & that this ct. has power to redress things 
otherwise done by them (Bacon, J.).—EstTwick 
v. LONDON (CITY) (1647), Sty. 42; 82 E. R. 515. 


SEoT. 2.—EXERCISE OF STATUTORY POWERS. 
See Part II., ante. 


Sect. 3.—EXERCISE OF EXECUTIVE POWERS 
SuB-SECT. 1.—LIABILITY IN CONTRACT. 
A. In General. 


843. Liability in official capacity—Alr Council.] 
—The Air Council are not liable to be sued on any 
contract made on behalf of the Crown.—ROWLAND 
& MACKENZIE-KENNEDY v. ArR COUNCIL (1927), 
96 L. J. Ch. 470; 187 L. T. 704; 48 T. L. R. 717; 
44 R. P. 0. 453, O. A. 

344. Personal Hability—Question of fact.])—In an 
action against the exors. of the commanding officer 
of a volunteer a for the price of goods which 
pltfs. had supplied upon his orders, & which con- 
sisted of articles for the use of the corps, the judge 
at the trial without a jury found in favour of plitfs. 
Upon defts.’ appeal :—Held: the question was 
one of fact, & there was no ground for disturbing 
the decision of the judge.—SaMvUEL BROTHERS, 
Lrp. v. WHETHERLY, [1908] 1 K. B. 184; 77 
L. J. K. B. 69; 98 L. T. 169; 24 T. L. R. 160; 
52 Sol. Jo. 112, C. A. 

345. How arising—Necessity for express 
contract.|—A purser’s steward on board one of 
Ilis Majesty's ships cannot recover wages from the 
purser, upon an implied contract, for his services 
as such on board the ship.—CARTER v. Ham. (1818), 
2 Stark. 861; 171 EB. R. 673, N. P. 

A totion: :—Distd. Clutterbuck v. Coffin (1841), Car. & M. 


346. Warranty of authority.|— 
The doctrine that an agent who makes a contract 
on behalf of his principal is liable to the other 
contracting party for a breach of an implied 
warranty of his authority to enter into the contract 
is not applicable to a contract made by a public 
servant acting on behalf of the Crown. 

If we were to accept the proposition put forward 
on behalf of the pltf., the immunity [of an agent of 
the Crown] would be practically abolished, because 
the contention is that the Crown agent is personally 
liable on a contract warranting his authority as 
agent. That a Crown agent may enter into an 
express contract of that kind cannot be doubted, 
& on such a contract he would be personally liable 
(CHitty, L.J.).—DUNN v. MACDONALD, [1897] 
1 Q. B. 555; 661. J. Q. B. 420; 76 L. T. 444; 
13 T. L. R. 292; 45 W. R. 355, C. A. 

Annotation :—Distd. Graham v. Public Works & Buildings 

Comrs., [1901] 2 K. B. 781. 

Whether mandamus lies against Crown servant.] 
—See CROWN PRACTICE, Vol, XVI., pp. 303-308, 
Nos. 1157-1183, 1188-1200. 


B. Money Had and Received. 
See, generally, Contract, Vol. XII., pp. 598 


8eq. 
347. Whether action lies.)—SavacE v. NorTH 

















PART Iv. BECT. 3, SUB-SECT. 1.—A, 

p. TAabdlitiy in official cnpecty — 
Seg Atel of great roads.}-—-WHEELER 
®. HAYWARD (18432), 1 Kerr, 657.—CAN, 


ee Cl tesioners 0 


. f Sewers.) 


a. T 
of a town 





well as the pathmaster was Hable.— c 
STALKER v. TOWNSHIP 
CORPN. (1888), 15 O. R. 342.—CAN, 


‘own treasurer. }—A treasurer 
has no authority to bind 





, School Board.) -——- In an 
action by a school teacher against the 
School Board-who had hired him, the 
latter set up as a defence that they 
were acting in a public capacity, & as 
such were not personally able — 
Heid: defts., being ties to the con- 


or DUNWICH 


‘omm: 
~-——PROK 0. ROBINSON (1845), 4 N. B. R. 
(2 Kerr) 687.—CAN 


r,-—— Board of Health. McK ax 
ea con 1885), 16 N. 8. R. (4 R. & G.) 


t. -—— Pathmaster.}—Where a path- 
mMaater of a township in the course 
of his employment #0 acted as to dis- 
entitle himself tothe protection of the 
atatute & thereby caused damage to 
pitf. :—Held: the township corpn. as 


the municipal corpn. by a contract 
to pay_the cost of advertising his list 
of lands for sale for arrears of taxes. 
—-CANADIAN BANK OF COMMERCE 0. 
fib08) Bonde Say Ow RT: 

~L. R. : ~W.R.74; 
{3 rm Pac 97.—CAN, - 


b. —— Municipality — Delay in 
deli of tnaterial }—MacDova sc. & 
Co. ¥. PENTICTON MUNIOIPALITY (1914), 
27 W.L. R. 718 ; 20 B.C. R. 401.—-CAN. 


tract, were liable.—-Fox v. CARFAGNINI 
(1874), 6 Nfld. L. R. 24.—NFLD. 


PART IV. SEOT. 3, SUB-SECT. 1.—B. 

ad. Whether action lies — <Againn 
Commonwealth.} —- Kay v. COMMON- 
rae (1920), 27 C. L. R. 387.— 


e. Against division court clerk.) 





Part I[V.—Exemrtions rrom Liapriry. 


(LorD) (circa 1780), cited in 1 Term Rep. at 
p. 180; 90 BR. R. 1040. 

348. —— Against revenue officer—iIn respect 
of overpayment.]—WHITEBREAD v. BROOKSBANKS 
(1774), Lofft, 529; 1 Cowp. 66; 98 E. R. 783. 

349. Against collector of duty—Duty 
illegally imposed.]—-CAMPBELL v. HAL (1774), 
Lofft, 655; 1 Cowp. 204; 20 State Tr. 239; 98 
ee Refd. Bedreechund Elphinst 1830) 
Ate Te. N. 8. 379 ; Cameron 0. Kyte (1885), 3 ii D, 
: (1870), 0B: & S. 1004; Weat 


cen 


Snowdon 0. Davis (1 » 1 Taunt. 359; 


50; A.-G. v. Stuart (1817), 2 Mer. 143; 
1821), 2 Hag. Con. 371; Jephson v. 
pp, 130; Lyons Corpn. v. East 

1 Moo. P. C. C. 175; Re Island of Cape 

State Tr. N. S. 2883; Sottomayer rv. 

5 P. D. 94; A.-G. for Canada v. Cain, 

Same v. Gilhula, [1906] A. C. 542. 

350. Money issued by Crown for use of 
individual—Pension money.|—A., by marriage 
settlement, covenants for payment within four 
years, to the trustees, of a sum of £4,000, the divi- 
dends whereof, & of other funds thereby settled, 
are made payable to himself for life. He after. 
wards obtains a pension from Govt., by warrant 
of the Treasury, made payable to him & his assigns 
by the Treasurer of the Navy out of a certain 
fund, during the life of the grantee. <A. subse- 

uently absconds, being largely indebted to the 

Crown, & not having paid the £4,000 according to 

the covenant in his settlement; &, upon his 

departure, the pension is withdrawn by Ordcr of 

Council, & the trustees of the settlement stop the 

payment of the dividends of the other funds to 

which he was entitled for life under the settlement. 

A. having granted annuities secured by assignment 

of his pension & of these dividends, on a bill by the 

annuitants against the Treasurer of the Navy & 
the A.-G., for recovery of what was in the hands of 
the former on account of the pension, & against 
the trustee of the settlement for dividends 
accruad since A.’s departure :—Held: (1) this ct. 
has no jurisdiction ; (2) the trustees, who had no 
notice of the assignment, were entitled to retain 
the dividends in satisfaction of the covenant; & 
the bill was therefore dismissed against all defts. 

Qu.: as to the right of the Crown to retain the 
pension in discharge of a debt due from the grantee 
in a different capacity from that in which it was 
granted him. 

It. is clear that a suit may be maintained against 
& public officer, having in his hands money issued 
by Govt. for the use of an individual, for the 
Oa, of such money.—PRIDDY v. ROSE (1817), 
3 Mer. $6; 36 E. R. 33. 

Annotations :—Generally, Mentd. Re Brown, Ez p. Turpin 
(1832), Mont. 443; Re Prior, Ex p. Yo eae) 2 
Mont. & A. 2328; Smith v. Smith (1835), Iv. C. Hx. 
338; Houlditch v. Wallace (1838), 5 Cl. & Fin. 620; 
Burridge v. Row (1844), 13 L. J. Ch. 173; Courtenay v. 
Williams (1844), 3 Hare, 539; Jones v. Monsop (1844), 
3 Hare, 568; Cole v. Muddie (1852), 10 Hare, 186; He 
Tonnies (1873), 28 L. T. 567; Ballard v. Marsden (1880), 
14 Ch. D. 374; Dingle v. Coppen ey 68 L. J. Ch. 
337 ; eston, Davics v. Pegart {1900} 2 Ch. 164; 
Fe Jewell’s Settlmt., Watts v. Public Trustee, [1919] 
351, 


aw ht against the Govt. for the amount of fees 
ue for surveys, which by their regulations were 
payable in advance & had been received by the 





~——- ——— Surveyor’s fees.]|—In an action 


secretary, who su uently became 
ino lvent, it appeared that the officer had received 
—In an action by « treasurer of a 
ot ther, B vision Ct. ee , to the use of 
me eving over dit 1s aU. 


sufficient Aatlate te tke ee 


povos of the Act.—-HowaRD v. WALTON 
1848), Cc. R. 266.—CAN. 
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thenr in pursuance of an arrangement entered into 
between him & the surveyor, & not in virtue of 
his authority as an officer of the Govt. :—Held: 
such arrangement precluded the right to claim the 
arrears from the Govt.; & they were only recover- 
able from the district secretary.— VAN ROOYEN t. 
VANDER REIT (1838), 2 Moo. P. C. C. 177; 12 
EB. R. 971, P. C. 

Saeed s~—Expld. Palmer v. Hutchinson (1881), 6 App. 


852. ——— Money received by predecessor—Sur- 
veyor of highways.|—-An action is not maintain- 
able against a surveyor of highways appointed 
under Highway Act, 1835 (c. 50), 5. 6, to recover a 
debt lawfully incurred by his predecessor for the 
repair of the highways, when the predecessor has 
received sufficient money from the parish for the 

ayment thereof & afterwards is found to be 
insolvent.—-FRODINGHAM JRON & STEEL Co. v. 
BowskEnr, [1894] 2 Q. B. 701: 64 L. J. Q. B. 12; 
71“. T. 483; 597. P. 543 10 R. 498, D.C. 

353. ——— Money wrongfully extorted—-Waiver 
of tort by subject.)-—(1) Pitfs. in 1922 brought an 
action against the Board of Trade for money had & 
received. The money which it} was sought to 
recover was alleged to have been wrongfully 
extorted from pltfs. in 1919 by the Shipping 
Controller under colour of his office, & it was alleged 
that, on pltfs. electing to waive the tort, he would 
have been personally liable to refund the money 
as having been received to their use. By the 
Ministry of Shipping (Cessation) Order, 1021], it 
was provided that the office of Shipping Controller 
should cease to exist, & that ‘AI. . . liabilities 
... incurred by the Shipping Controller... 
shall be transferred to the Board of Trade.” The 
“ Board of Trade” is the name given by statute 
to an unincorporated committee of the Privy 
Council. On an application to strike out the writ 
on the ground that the Board of Trade, as a 
department of the Crown, could not be sued :— 
Held: the intention of the Order was to transfer to 
the Board of Trade as a Govt. department the 
personal liabilities, if any such there were, of the 
Shipping Controller for any wrongful acts com- 
mitted by him in his office, & the Board was liable 
to be sued in respect of those acts notwithstanding 
that it was an unincorporated body. 

(2) Although the Board of Trade may in the 
above-mentioned circumstances be sued as a Govt. 
department, service of the writ must, unless the 
solr. to the Board accepts service on their behalf, 
be effected upon the individual constituent 
members of the Board personally. 

(3) Qu.: whether, where an official of a Govt. 
department wrongfully extorts a sum of money 
from a subject for the use of the Crown, & the 
injured party waives the tort, he can suc the 
ofvicial personally as for money had & received, or 
whether his only remedy is not by petition of 
right against the Crown.—-MARSHAL SHIPPING Co. 
v. BoaRD oF TRADF, [1023] 2 K. B. 348: 92 
L. J. K. B. 901; 129 L. T. 644; 307. L. Wt. 415; 
67 Sol. Jo. 6389; 16 Asp. M. L. C. ee - cata 
Annotations :—As to (1) Refd. G. S. & W. Ry. of irelon 

, o (3 . Brocklebank 
ne ti { i934 ! Pe B64? Held. ey foponannel Steamers 

o. R. (1924), 131 L. T. 608. 

854. What amounts to money had & received--- 
Army officer’s debt to regimental payer 
Rick v. Everitr (1801), 1 East, 584, n.; 102 
KR. R. 225. 


plitf. for the pur- 


own name for money had & received by (1864), 23 U. C. R. 348.—OAN. 


g.—— Crown lands agent.) —~ 
MASTER v. GEDDES (1860), 19 
ie GC. R. 216.—CAN, , 
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Sect. 3.—Esxercise of executive powers: Sub-sect. 1, 
B.& C.; sub-sect. 2, A.] 


355. ——- Moneys received by way of com- 
mission.]—If a public board enter into an express 
contract, in distinct terms, with a person of 
competent ability, for the undertaking of 4 
difficult & hazardous state enterprise, & the per- 
formance of a confidential service under govt., on 
behalf of the publiic, in consideration of a stipu- 
lated remuneration, by way of commission on the 
prime cost of purchases made by him :—this ct. 
will not, on an official information filed against 
him by the A.-G., after his accounts have been 
allowed by the public office, entertain any question 
involving merely the propriety or prudence of the 
contract itself, or the excess of the remuneration 
agreed to be paid to the individual for the per- 
formance of the Nantes service.—A.-G. v. 
LINDEGREN (1819), 6 Price, 287; 146 E. R. 811. 

56. Whether amounting to trust—In hands of 
Secretaries of State—Funds voted by Parliament. |— 
The funds voted by Parliament for the public 
service are not trust funds in the hands of the 
Secretaries of State who receive them from the 
Treasury ; & the Ct. of Ch. has no jurisdiction to 
take any account of the application of such 
funds.—GRENVILLE-MURRAY v. CLARENDON (EARL) 
(1869), L. R. 9 Eg. 11; 39 1. J. Ch. 221; 21 LT. 
448; 18 W. R. 124. 

Annotation :—Mentd. Hayman v. Rugby School Governors 

(1874), L. R. 18 Hq. 28. 

357. ——— Money in hands of Colonial Agent- 
General.|—An action was brought against the 
Agent-General in this country for a Colonial 
Govt., plitfs. being equitable assignees of persons 
who had entered into a contract with that Govt., 
claiming relief, in respect of a sum of money 
which pltfs. alleged had been received by the deft. 
from that Govt. as trustee for pltfs., & afterwards 
in breach of trust repaid by him to that Govt. 
The money in question was deposited in the 
personal name of the Agent-General, & pltfs. 
contended that on that ground he was personally 
responsible for it. The Govt. was not made a 
party to the action :—Held: deft. was the mere 
agent of the Govt., & could not constitute himself 
a trustee against his principals; & therefore the 
yr could not be tried in the absence of the 

ovt., the foundation of pltfs.’ case being that 
there was a trust which the Govt. could not 
ie ae & Co. v. MILLS (No. 2) (1890), 

do ° . 


PART IV. SECT. 3, SUB-SECT. 1.—C. 


3591. Whether officer sonally liable 
—Contract on of Government. }— 
An action will lic net a postmaster 
for not sending a lotter, but pltf. in 
his declaration must aver that the 
letter was his.—CAMPBELL ¥. MCPHER- 
BON (1838), 6 O. S. 34.— CAN, 

egg a a eae v. Gent) h. 
TON MR. Sit. LAWRENCE CANAL) | —Co 
(1840), 6 O. 8. 89.—CAN, pele 





359 vili. 





public ca 








——-—.)]-—An action is not 
maintainable in any Irish 
the Lord Licutenant during his term of 
office for any act done by him in his 
ity.— SULLIVAN v. SPENCER 
(EARL) (1872), I. R. 6 C. L. 173.—IR. 


859 ix. ———- -——-. 
GRAVE, (1926) I. R. 517, 520.—IR. 


Publie works commissioners.] 
appolnted under an Act of 
poe ltainent employing persons to make 


Pusiic AUTHORITIES, Bopres AND OFFICERS. 


358. Application of Constable’s Protection Act, 
1750 (c. 44), s. 6—Demand for copy of warrant not 
necessary.|— FELTHAM v. TERRY (1773), as reported 
in Bull. N. P. 24 b. 


Annotations :-—Mentd. Lindon v. Hooper (178), 1 Cown. 
; h v. Wright (1786), 1 Term Rep. 378; Bennett 
Spaces ae 8 P Thurston v. Mills 


v. Francis Sched ¥ 2 Bos. & P. 550; 
(1812), 16 Hast, 254. 


C. Crown Servants. 


See, generally, AGENCY, Vol. I., pp. 654 et seq. 

359. Whether officer personally liable — Con- 
tract on behalf of Government.|—<A servant of the 
Crown contracting by deed on account of Govt. 
is not personally answerable.— UNWIN v. WOLSELEY 
(1787), 1 Term Rep. 674; 99 H. R. 1814. 
Annotations z, Ape, Gidley v. Palmerston (1822), 3 Brod. 

. 275. . Grant v. Secretary of State for India 

(1877), 2 C. P. D. 445. Mentd. Allen v. Waldegrave 

(1818), 8 Taunt. 566; Thompson v. Pearce (1819), 1 

Brod. & Bing. 265. 

360. ———_ ———.]—-Motion refused to set aside 
as embarrassing a defence to an action for breach 
of contract that the contract was entered into 
solely in deft.’s public & official capacity as Secretary 
of State for War & not otherwise & not in his 
private or personal capacity & that he never had, 
nor has he, any private, personal or beneficial 
interest in the contract.—O’GRADY v. CARDWELL 
(1872), 20 W. R. 842. 

861. In officer’s name.]— A person 
entering into a charterparty in his own name on 
the behalf of Govt. is personally liable.—CUNNING- 
HAM v. COLLIER (1785), 4 Doug. K. B. 233; 99 
EK. R. 857. 

362. —— .J—An action will not lie 
against a public agent such as a Secretary of State 
upon a contract really made by him as agent on 
behalf of Govt. though in his own name.—GIDLEY 
v. PALMERSTON (LORD) (1822), 3 Brod. & Bing. 
275; 1 State Tr. N. S. 1263; 7 Moore, C. P. 91; 
129 HK. R. 1290. 

State for 


Annotations :-—C 














onsd. Grant v. Secretary of 
India (1877), 2 Cc. P. D. 445. Refd. The Athol (1842), 
1 Wm. Rob. 374; Auty v. Hutchinson (1848), 6 C. B. 
266; Re Tufnell (1876), 3 Ch. D. 164; Palmer v. Huchinson 
(1881), 6 App. Cas. 619; BR. v. Secretary of State for War, 
{1891) 2 Q. B. 326; Dunn v. Macdonald (1897), 76 L. T. 

45; Graham v. Public Works Comrs., (1901] 2 K. B. 
781; Hosier v. Derby, [1918] 2 K. B. 671. 


363. Public Works Commissioners—Breach 
of contract.|—An action will lie against H.M. 
Comrs. of Public Works & Buildings who are 
incorporated by statute for damages for breach 
of contract entered into by them with a firm of 








under any engagement he may have 
contracted in official character.— 
RYAN v. TERRINGTON (1817), 1 Nfid. 
L. R. 24.—NFLD. 


m.—— Poor Commissioner.) — 
Where it had appeared that a Poor 
Comr., had no express authority to 
effect purchases on account of the 
Govt. but had a general authority in 
cases of pressing destitution to contract 
for supplies :—Held: the 
exercise of such authority would be 


Ct. against 


}—KENNY v. Cos- 


359 ill. ———_———.}-—O’BRIEN v. R. | &macad d road, are not personally jen : 
(1880), 48. O. R. 629.—CAN. responsible New % BURN (1840), 1 | NewrouNDLAND GOVERNMENT (1870), 
359 iv. ——-— ——~.}—-R. vo. Mowat - : 5 Nfid. L. R. 355.—NFLD. 
(1888), 8 Terr. L. R. 146.--CAN, 7 fae rm Pa comrs. under és n. Crown i ane — sh pit of 
359 v. ——_ ——.]—-R._v. STARRS | §, ¢< cmployed a civil engineer | Commissioner of Yukon Territory 
pp g & Bill in Parlia- | dind Crown.}—The Comr. of the Yukon 
(1889), 17 8. C, R. 118.-—-CAN, ment, for his charges, in which he } Territory on Nov. 24, 1903, had no 


ee HNSTON Wt. R. 


359 vi. Oo 
Ont.) (1910), 18 Exch, C. R. 155.— 


389 vil. ———- -———-.])—No action is 
maintainable t a Lord Pra 


tenant of Irelandin an Irish Ct. 
his continuance in office for any ac 


Act, th 
liabi 
L. T. 38 


brought an action against seven of 
the comrs, :—Held: Dp 
order wae the act of the comrs. as a | a contrac 
body, & was unauthorised by the local 
@ comrs. were not individuall 
gr pst ta ©. GRIFFITH (1868), 1 


authority to bind the Crown, as 


inasmuch as the 


t 
individual for the printing & publica- 
tion of a year k relating to the 


on tory.—PAaTTULLO v. R. 
ee W. T.) (1908), 11 Exch. C. R. 363.— 


done by — lL —— Public officer.) — A public 
LuBy v. WODEHOUSE (1865), 17 I. O. | officer ac as such for the benefit of o. ——— Eacess of authority by Gov- 
° IR. the pubiic not individually Hable | ernment inspector.}—-Micnaup 9o. R, 


Part IV.—ExXEMPTIONS FROM LIABILITY. 


builders for the erection of a public building.— 
GRAHAM v. PUBLIC WoRKs Comrs., [1901] 2 K. B. 
181; 70 L. J. K. B. 860; 85 L. T. 96; 65 J. P. 
677; 50 W. R. 122; 17 T. L. R. 540; 45 Sol. Jo. 


ee bn -—Folld. Roper v. Public Works Comrs 
Anti 5] 1 K. B. 45. Reta. Public Works Comrs. v. Ponty- 

pridd Masonic Hall Co., [1920] 2 K. B. 233; Rowland v. 

Air Council (1923), 39 T. L. R. 228. 

364. fee ge rule that servants 
of the Crown are not liable to be sued in their 
official cepecy for torts committed by them is 
unaffected by the fact that they are incorporated. 

Therefore, where servants of the Crown, being 
a corpn., became tenants of demised premises, 
& the landlord brought an action against them in 
their official capacity for breach of the agreement 
of tenancy & for trespass & nuisance ; the points 
of law raised on the pleadings having been set down 
for hearing :—Held: as to the claims for trespass 
& nuisance the action must be stayed, notwith- 
standing that as to the claim for breach of agree- 
ment it was, on the authority of Graham v. Public 
Works Comrs., No. 363, ante, allowed to proceed.— 
RorER v. PUBLIC WoRKS Comrs., [1915] 1 K. B. 
45; 84L. J. K. B. 219; 111 L. T. 630. 


innotations :—Consd. ag aN page Ly ata «. Air Council, 
(1927} 2 K. B. 517. efd. Public orks Comrs. ¥v. 
Pontypridd Masonic Hal] Co., [1920] 2 K. B. 233. 


365. Air Council.|—RowLaNnp & MACKENZIE- 
KENNEDY v. AIR CouNCIL, No. 348, ante. 


ere 








SUB-SECT. 2.—LIABILITY IN ToRT. 
A. In General. 


366. General rule.|—In an indictment against 
a public officer for a breach of duty, it is sufficient 
to state generally that he is such officer without 
showing his appointment. Where a duty is 
thrown on a body, consisting of several persons, 
each is individually liable for a breach of duty ; 
as well for acts of commission as for omission. In 
indictment against a servant of the East India 
co., for offences in India, it is sufficient to charge 
him with a wilful breach of duty, without adding 
that it was corrupt. In an indictment against 
an officer for disobedience of orders, it is not 
necessary to aver that the orders have not been 
revoked, or that they are in force. Where a 
public officer is charged with a breach of duty, 
which duty arises from certain acts within the 
limits of his govt., it is not necessary to aver 
in an indictment against him, that he had notice 
of those acts; he is presumed from his situation 
to know them.—R. v. HoLLOND (1794), 5 Term 
gp te ea pee 1 (1840), 6 B 
«in — ° . 1 . . 

CS OR Beet ae eRe SOP, oases 

(1843), 2 Down & L. 1061.6 9 nee 

367. -]—If a public officer abuses his office, 
either by an act of omission or commission, & the 
consequence of that is an injury to an individual, 
an action may be maintained against such public 
officer (Best, C.J.).—Henty v. Lyme CoRPN. 
(1828), 5 Bing. 91; 3 Moo. & P. 278; 6L. J. 0.8. 
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C. P. 222; 180 E. BR. 995; ona » 8ub nom. 
Org oo CORPN. v. HENLEY (1834), 1 Bing. 
Annotations -—Refd. M‘Kinnon v. Penson (1833 
319: Yo v. Davis (1862), 7 H. & ui 0. 
Wilkes v. rford Market Co. (1835), 2 Bing. 
281; Cane v. papaien (1836), 6 L. J. K. B. 
Beoby (1839), 3 J. P. 241; Jamos v. Lynn 
L. J. . B. 473 R. ~. Shoffield Canal Co. 
Q. B. 913; Liverpool Borough Bank vv, : 
4H. & N. 139; Nicholl v. Allen (1862), 1 B. & S. 934 ‘ 
Parsons v. St. Matthew’s, Bethnal Green Veatry (1867), 
37 L. J. C. P. 62; Gibson ov. Preston Cornpn. 1870), 
L. R. 5 Q. B. 218 ; Winch v. Thamos Conservators (1872), 
L. R. 7 C. P. 458; Hudson v. Tabor (1877), 2 @. Bh. D. 
290; A.-G. ». Tomlino (1879), 12 Ch. D. 214: Bathurat 


Borough v. Macpherson (1879), 4 App. Cas. 256; EK 

& Dittons U. en v. Marks (1902), tL. J. K. baer 

Simpson v. A.-G., [1904) A. C. 476. 

368. Necessity for proof of mallice.] — Drewr 
v. COULTON (1787), 1 East, 563; 2 Lud. E. C. 245 ; 
102 E. R. eA 
Annotations :—Consd. Burdett »v. Abbot (1811), 14 East, 1. 

Refd. Saltash Case (1787), 2 Lud. KE. C. 205; Harman +. 

ge ponden (1801), 1 Kast, 555; Cullen ». Morris (1819), 

2 Stark. 677; Whitelegg v. Richards (1822), 6 Moore, 

C. P. 601; Cave ». Mountain (1840), 1 Man. & G. 257; 

Ferguson v. Kinnoull (1842), 9 Cl. & Fin. 251: Tozer v, 

Child (1857), 7 Kk. & B. 377; Allon v. Flood, [1898] 


369. Where officer has discretion.]—I am 
not prepared to say that an action might not lie 
against a public officer, who by neglecting his duty 
causes damage to another, especially if malice 
were alleged. Probably, however, no such action 
would lie where the officer is not bound to do the 
act required at any particular time, unless malice 
were alleged (LORD DENMAN, C.J.).—DAvIs v. 
BuLack (1841), 1 Q. B. 9003; 1 Gal. & Dav. 432 ; 
10 L. J. Q. B. 338; 6 Jur. 55; 113 EB. R. 1376. 
Annotations :-—Refd. Titchmarmh v. Chapman (1844), 1 

oatie ty 175. Mentd. Holford v. Hankinson (1844), 

870. Liability for non-feasance -— Neglect of 
duty.)— STERLING v. TURNER (1672), 1 Vent. 206 ; 
3 Keb. 26; 86 BE. R. 1393 sub nom. STARLING v. 
TURNER, 2 Lev. 50; sub nom. TURNER v. STERLING, 
1 Freem. K. B. 15; 2 Vent. 25. 


Annotations :-—Refd. Ashby v. White (1702), 1 Salk. 19; 
Kendall v. John (1708), Fortes. Rep. 104; Phillips ». 
Smith (1718), 1 Com. 279; Fe on v. Kinnonll (1842), 
9 Cl. & Fin. 251; Hampden v. Macinullen (1843), 3 Notes 
af Cases, Supp. 1. Mertd. Lowis v. Lowis (1730), Fitz-G. 
173. 


371. —— —-—.!—The ticket last taken out of 
the lottery was considered as the last drawn ticket 
though another number was never drawn, & no 
account could be given of it. An action may be 
maintained against the comrs. of the lottery for not 
adjudging a prize to the holder of a ticket entitled 
to receive it. 

The comrs. of the lottery are mere ministerial 
officers. . . . here defts. were acting 
ministerially, & this action against them may be 
supported for their neglect of duty (LoRD KENYON, 
oF .).—-SCHINOTTI v. BuMSTED (1796), 6 Term 
Rep. 646; 101 E. R. 750. 


Annotations :-—Distd. Hall °. Smith (1824), 2 Bing. 156. 
Pp. ath Arnaud ( 


Exch. 
Mentd. 
N. Cc. 








. Ba 1839), 10 Ad. & El. 646; Pickering 
v. James (1873), L. R. 8 C. P. 489. 
372. ———.] — DAVIS v. BLACK, No. 369, 





ante. 
- Crown servants.|—Sce Sub-sect. 2, C., post. 





(Qie-) (1910), 13 Exch. C. RB, 147.— 
J ho eee eeeral manager of railways.) 
manager of 


L. R. 419.—N.Z. 


ia the Semel r of railways | established practice, & there is 
for ey Cenerel agent of the Crown | why it should be de that 
fn DP incidental to the | Minister, & not the Governor-General- 
sake Ear OTS Geeseles | Gaaert, nou te Bre aa 
t ovt. 
enter into contracts relating to ail or | fal ¥ within d t.— 


——~AUCKLAND bed JOHANNESB 
UR BoaRp ov. R., [1919] N. Z. } [1912] App. D. 5 


gq. —— Against Governor-General-in- 
Colincil.}—1t 1 a convenient & well- 


URG MUMNIOCIPALITY, 
95.—8. AF. e 





Minister of Defence.} M1n- 
ISTEB OF DEFENCE vv. TERBRUGGE, 
{1920] C. P. D. 260.—3S. AF. 


PART IV. SECT. 3, SUB-SECT. 2.—A. 

3661. Gencral rule,}—Where tho dut 
of a public officer is purely ministerial, 
an action will lie against him for 

rti damage occasioned to any 
Individual by a breach of such duty.— 
FITZGERALD v. BOYLE (1861), 1 Q. 8. 
C. R. 19.—A US. 


F. 


no reason 
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Sect. 8 saa hne of executive powers: Sub-sect. 2, 


A. & B. (a).] 


373. Liability for misfeasance.]—— The sheriff 
of the colony is liable, without proof of malice or 
want of probable cause, in an action for a false 
return of rescue made by him upon a writ of capias 
ad hd sag coptar aba for the damage which resulted 

Iti, therefrom. Suck return is conclusive at 


to 

tha e of the proceedings as to the truth 
of oe ae ed rescue by pltf., whom it rendered 
liable to at 


hment for a contempt of ct. without 
being allowed to show that the facta returned were 
untrue; & constitutes a misfeasance by a public 
ministerial officer in the carers of his duties.— 
BRASYER v. MACLEAN (1875), L. R. 6 P. C. 3098; 
441.J.P.0.79; 383 L.T.1; 89J. P. 756, P. O. 
874. —— Officer of House of Commons — 
Acting under warrant of House.|—BURDETT v. 
ABBOT, BURDETT v. COLMAN (1817), 5 Dow, 165; 
3 E. R. 1289; affg. (1812), 4 Taunt. 401, Ex. Ch.; 


(1811), 14 East, 1. 
Annotations :-~—Consd. Stockdale v. Hansard (1839), 9 Ad. 
& El. 1: ‘Middlesex Sheriffs’ Case (1840), 11 Ad. & Kl. 
273; v. Kvans & Wheelton (1840), 8 Dowl. 451; 
Risley’ s v. Carson (1842), 4 Moo. P. C. ’ 63 ; Howard v. 
oe Gossett v. Howard i Btate Tr. 
radlaugh v. focus i 3)» - L. T. 618; 
bse v. Gossett (1884), 12 271. Refd. 
house (1820), 2 Chit. ‘aor, * Patera v. Birley y cis) 
76; Bedre ev. Elphinstone 

re Th, N. 8. 379; fo one Wellesley one, f 2 Bate 
Tr. N. 8. 911; Beaumont v. Barrett (1836), a Moo. 
P. Cc. C. 50; Howard wv. Gosasct b C1845), a a 359; 
Fenton v. Hampton ee a oe Re 


Fernandes (i081). 8 

ay 10 C. a . 8. 33 Oil’. "Murphy 
oO. C. N. 487s AnG. of Now B out. 

pherson (aio), Pgs fae ae 

(1886), 2 T. R. 382; 

600. Men “atin ock v. Rete (1819), 


wercenace 
iting: 1 aoe: 


; Barton v. ‘taylor 
viniatag 2 v. thomas, , (1806) A A. 


C. 
? 


Re Clarke (1843), 2 a. : Re Martin, lee po Wan 
ee daw (1845), < L. as rs $8 ; ; Reynolds v. evades 
et 09L.T. 0.8. bias it .v. Cardoen (1879), 5 Q. B. D. 


26 Ch. D. 644; Heddon v. 


‘ Harvey v. Hare rvey 
; Pitchers v. Surrey County 


itvans (1919), 35 T. - 
Council, [1923] 2 K. 


375. — —— co -eeapane for assaulting 
pltf., seizing him, compelling him to go along a 
passage to a certain room, & rwards along 
another passage to another room, & then imprison- 
ing him, viz. for two hours, & then compelling him 
to return through the first-mentioned passage to 
the first-mentioned room, & there detaining him, 
viz. for two hours. 

Deft. then was the Serjeant-at-Arms; the 
Speaker duly delivered the warrant to him to be 
executed; by virtue & in execution of which 
warrant deft., as such Serjeant-at-Arms, etc., 

ntly laid his hands on pitt. to arrest, & did arrest 
ii & did then, in order to bri 
House in execution of & in obedience to the 
warrant, necessarily force & compel pltf. to go, 
etc., using no unnecessary violence, ot & did then 
necessarily imprison pltf., etc., for & "during the 
several times, etc., until deft. could bring pitf. 
before the House of Commons in obedience to the 
warrant, the same being reasonable times, etc., 





873 i. ga al for baer rr ieee 
HELLIWELL vo. TAYLOR (1858), 
U. ph ee 279 Pic aa 
v. STEPHENSON 


agen, 2 ON. ch (5 (8 All. ') 93.—CAN. 
373 _.}—M CCLEAVE v. MONO- 
ao w. (1901), 35 N. B. R. 296.— 


878 
Side 21 0. L. 
852 re 


i eeiinieaiemmined 


him before the. 


8 vi. —— a 1aG 
878 .]— SoHaFFER v. R. 
QB.) i912), 14 Exch. C. R. 403.— 


3738 viii. ——-.}—BreRas v. TASSE 
{1917), O50, 0: L. R. 415; 38 D. L. R. 


Pusiic AuTHorRitiIzs, Bopres AND OFFICERS. 


using no unnecessary violence, etc. :—Held: if 
the warrant had been that of a justice of the peace 
or of a ct. acting under a_ special weg eet d 
authority, the pbisctions would have been 
But the warrant must be construed as process of 
a@ superior ct., not apie 3 on the process iteelf, 
to be beyond the scope of their jurisdiction: &, 
so considered, it was sufficient; & the language of 
the warrant justified all the alleged hed ong 

... It is presumed, with re such 
writs as are actually issued by superior cta., that 
they are duly issued (PARKE, B.).—HOWARD v0. 
GossEeT, GossEeT v. Howanrp (1847), 10 Q. B. 359 ; 
6 State Tr. N. S. 319; 16 L. J. Q. B. 345; 10 
L. T. O. S. 513; 11 J. P, 457; 11 Jur. 750; 116 


E. R. 139, Ex. Ch. 
A nnotations ; nsd. Bradlaugh v. Erskine (1883) 
Lt. 618. Refd. Wickens v. Goa ily (1851), 11, 11 6. 8 
ae Fenton v. aenyeon (18 ae P. 
Re Fernandes 1861), 6 H. & N “7 ; Exp nace 

Re Crawiord 


set) Menitd. 1849), 
. ae Ryalis v. R. (1849), 11 Q. B. 795; agner 
vx 416; Dale’s Case, Enraght’s 


bs ’ Tubele (1851), 20 i J. 

Case (1881), 6 Q. B. D. 37 

376. -'—No action will lie 
against an officer of the House of Commons for 
acts done under an order of the House, with the 
execution of which he is charged by a resolution 
of the House itself, although such resolution may 
forbid a Member of the House to do that which by 
the law of the land he has a right to do. 

The ct. will not inquire into the legality of a 
resolution of the House in respect of its internal 
discipline & the conduct of its own Members.— 
BRADLAUGH v. GossETT (1884), 12 Q. B. D. 271; 
2 Ae Q. B. 209 ; 50 Ih. T. 620 ; 32 W. R. 552, 
377. Parish officers—Detention in work- 
house.]—Parish officers, acting under circumstances 
which the ct. was of opinion justified them in 
interfering, placed a person, who was alleged to 
be a lunatic, & who they had reason to infer was 
in a state of poverty & destitution, in the parish 
workhouse under restraint. The party so placed 
brought an action for false imprisonment, & 
recovered a verdict, with substantial damages. — 
A.-G. v. PEARSON (1846), 2 Coll. 581; 71. T. O. 8. 
865; 10 J. P. 457; 10 Jur. 651; 63 E. R. 870. 

Official Receiver in Bankru ptcy. ]—See Bank- 
rupToy, Vol. IV., p. 200, Nos. 1842-1844. 

Receiving officer under Lunacy Act, 1890 (c. 5).] 
—-See LuNATIcS, Vol. XX XIII., p. 267, 268, Nos. 
1863-1865. 

Election officials.|—See ELEcTIONS, Vol. XX., 
pp. ipa ae 116, Nos. 851-857, 859-861, 923, 











B. Crown Servants. 
(a) Liability in Official Capacity. 
378. Whether Hable.)— No action will lie 
een the rapes of State for India for alleged 


wrongful of an officer from the service.— 
OTT v. FRENCH 8 xi. R 
87; 160. W.R. | B.D. L. 230--R AR % CARR [1921] 


PART Iv. ead >) A acm 2.— 


378 i. Whether liable.}—-No action 
will lie against the High Comr. of the 
acific 


———-. }—ANDERSON 0. HICKS A hesardi for an done by 

(goa), 96 N. &. R. 161.—OAN. 873 tx, —— + -Ba KER v. Crry oF onestly & without ander 
378 v. ——.}-A mmunicipe’ corpn, | TORONTO CORPN City OF the. powers ¥e in him by such order, 
cannot be made to d TORONTO CoRPN. "eis, 45 0. L. R, | the same protection accorded to 
for the unlawful ects of one of ite oe W. N. &8.—CAN, mr ie aa to ao Judicial officer under 
attem _—, Mo perform x ADEN t pate (bo), Udel oo guNE v. GOR 


: abiio’d duty.— Woon 4 v. CHAT- 
a CORE, 11904), 87 NB, R. 81-— 


Sigh Ae a 
Gouna, (108 1933), B,D. ba Be 8605 mi33 
O. L. fis : ; 


$78 LTO OTTER 
(gene 6 ©. L. OLR gee” . 


Part IV.--Exemptions rrom LiaBiiry. 


Tee y oF STATE FOR INDIA (1877), 
3 i 6L. J. Q. B. 681; 87 L. T. 188; 







25 W. R. 848. dae 
Annotation + mentd. Raphacl 8.8. v. Brandy (1911), 80 

L. J. K. De . 
F-.|—Alleged authority of an executive 


no justification for a trespass, but 
_ who commit or in fact authorise the 
; are liable. 

_ .. ffs. commenced an action against the Lords 
of the Admlty. with the object of establishing as 
against them that they were not entitled to enter 
upon, or acquire by way of compulsory purchase, 
certain land, the property of pltfs. for the purpose 
of erecting thereon a training college for naval 
cadets, & claiming damages for alleged trespass & 
an injunction to restrain further trespass :—Held : 
though pltfs. could sue any of defts. individually 
for trespasses committed, or threatened by them, 
eee. could not sue them as an official body, & 
as the action was a claim against defts. in their 
official capacity, it was misconceived & would not 
lie; leave to amend, by suing defts. in their 
individual capacity, & by adding as defts. the 
persons who had actually trespassed on the land, 
was also refused, & the action was dismissed with 


costs. 

I think it is clear that the head of a govt. 
department is not liable for the neglect or torts 
of officials in the department, unless it can be 
shown that the act complained of was substantially 
the act of the head himself (Romgr, J.).— RALEIGH 
v. GOSCHEN, [1898] 1 Ch. 73; 67 L. J. Ch. 59; 77 
L. T. 429; 46 W. R. 90; 14 T. L. R. 36; 42 
Sol. Jo. 46. 


Annotations :—Apld. Bainbridge v. 
(1906) 1 K. B. 178. Folld. Roper ». Public Works Comra. 
[1915] 1 K. B. 45; China Mutual Steam Navigation Co. 
v. rate (1918) 1 K. B. 33; Hutton v. Secretary of 


Postmaster-General, 


Respoy aie Gounoiy odtstatg ABE ale 
; uncil, . B. 517. - 
Rov land v. Air Council (1923), 67 Sol. Jo. 385. . 





380. |—An aggricved person may sue an 
officer of the Crown to restrain a threatened act 
in alleged pursuance of an Act of Parliament but 
really outside its limits. The A.-G. is not a 
necessary or proper party to such an action.— 
NIREAHA TAMAKI v. BAKER, [1901] A. CO. 561; 70 
7 ne O. 66; 84 L. T. 683; 17 T. L. RB. 496, P. O. 

OUMION I~, e e 

a eis pezpla. alton v. Secretary of State for War 
hi 381. —--.]—An action will not lie against a 

.*own official, as such, for a wrong done in pur- 
xted exercise. of a statutory authority.— 

ye ft ar aaa OF STATE FOR WAR (1926), 


378 iii. ET ea ci R. (1922), 


878 iv, —-—.] — 

Uda] 8. a8. R.95-Aus.” SMT 
v. ’ 

27 &b. 7. 671 CARMSTRONG ©. R., 
vi. ——.}—Kirx v. 8 
vii. —~-—.}-—A_ postmaster is lia 

19, the party injured for loss caused By 

letters tess re transmission of 





occurred 
ima, 
ESTERN ARS 

— (1909), 12 Exo 

(1890) GE ams 7 bp GRANT v. CULBARD 


878 xii. ———.]—MILLER r. R. (Ont.) 
tod W. A. L. R. 141.—AUS, (1908), 12 Exch. C. R. 222.—CAN. 


878 xiii. ———.}—In order to brin 
himself within the remed 
by R. S. 1906, oc. 140, 8. 
must prove affirmatively that 
was negligence on the part ef somo 
officer or servant of the Crown; to : 
show merely that an accident had Mad. 351 
is not sufficient to establish a 
case of Ne 
URANCE Co. v. R. (Ont.) 
bh. Cc. R. 289.—CAN. 
————,]— LEVASSEUR v. R 
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382. ——— Secretary of State for War.]—HawLry 
v. STEELE, No. 412, post. 

383. —— Public Works Commissioner—Incor- 
porated.|—-Roprer v. PuBLtic Works Comrs., No. 
864, ante. 

_ 884. ——— Shipping Controller.]—An action will 
lie against an officer of state [Shipping Controller], 
whether he is the head of a department or not, for a 
declaration that an act done by him is not justified 
by any Act of Parliament or state authority, & it is 
not necessary that such action should be brought 
against the A.-G. as representing the Crown.— 
Cuina MuruaL STEAM NAVIGATION Co. v. MACLAY, 
{1918} 1 K. B. 33; 87L. J. K. B. 95; 117 L. T. 
821; 34T. L. R. 81; 14 Asp. M. L. O. 175. 


Annotations :-—Consd. Hudson’s Bay Co. v. Maclay (1920), 
386 T. L. R. 469. Refd. Brightman ». Tate (1919), 35 
T. L. R. 209. Mentd. France Fonwick «. R., (1927) 1 

e 4) e 


K. B. 4 

385. —— -|—By a direction under reg. 
89 BBB of the Defence of the Realm Regulations 
lawfully given by deft., who at all material times 
was His Majesty's Shipping Controller, a vessel 
belonging to pltf. was diverted from her voyage. 
The direction was subsequently cancelled, but pltfs. 
lost the use of their vessel for some days & incurred 
certain expenses in consequence of the direction. 
Pitfs. thereupon sued deft. claiming a declaration 
that they were entitled to compcnsation for the 
loss & expenses so incurred by them, & that the 
amount of compensation should be referred for 
assessment to the Admlty. Transport Arbn. Board 
or to such other referee or tribunal as the ct. might 
direct. No statute or regulation imposed upon 
deft. any financial responsibility in the matter : — 
Held: pltfs., by suing deft. in the only vlad open 
to them—namely, as an individual—could not 
obtain a declaration of their rights to compensation 
against the ‘I'reasury, & therefore the action must 
be dismissed as misconceived.—BOMBAY & PERSIA 
STEAM NAVIGATION Co. v. MAcLAY, [1920] 8 K. LB. 
402; 90L. J. K. GB. 152; 124 L. T. 6025 15 Asp. 
M. L. CO. 283. 

Annotations :—Apld. Marshal 
Trade, (1923) 2 K. B. 3 
(1923), 67 Sol. Jo. 385. 
386. ——— Board of Trade—Unincorporated.|— 

MARSHAL SHIPPING Co. v. BOARD OF ‘TRADE, No. 

353, ante. 

387. Air Councelil.J—An action for tort 
will not lie against the Air Council.—MACKENZIE- 
KENNEDY v. Arr CounctL, [1927] 2 K. B. 517; 43 
T. L. R. 7383; 71 Sol. Jo. 633, C. A. 

Whether mandamus lies.]—See CROWN PRACTICE, 
Vol. XVI., p. 303, Nos. 1167-1161. 





Shipping Co. v. Board of 
43; Rowland ov. Air Council 





or, if he exceed that authority when 
the Govt. in fact or in law, directly or 
by implication, ratifies the excoss.— 
MASULIPATAM (COLLECTOR) v. OAVALY 
VENCATA NARAINAPAH (1861), 8 Moo. 
Ind. App. 529 4 2 W. ht. 61.—-IND. 


878 xvii. -——--.] —- SECRETARY OF 
STATE v. aes (1916), 1. L. R. 39 


provide 
0, a party 
here 


t. Liability of Crown.|—BROWN v. 
a B.) ( 892), 3 Exch. C. H. 79,.—— 


= -] —— Except where 80 pro- 
vided by statute, the Crown is not 


20.—CAN (199) Or'D L. R. 349; 20 Kxoh. O. R. 

. ° e ry . cxo r ° ° 

——. ALY ' —OAN r ble for wrongs committed by its 

Oe Te (N. 8.) ance AssuRaNon 492. ° servants, --PiGgoT (JOHN) & SON v. 

76.—CAN." ~") (1898), 6 Hxch.C. R. —_agyg xv. Say onngone. Hawnns R, (Ont.) (1915), 19 Uxch. C. R. 485.— 
878 x. : L ier opa e shee D. L. R. 639; [1924] CAN. 

(1903), 33 8.¢ -}—LETOURNEUX ¥. R. . W. it. .—CAN. _——.J}—The Crown is not Hable 


$78 xi, 
Oat. "1 ‘ ONN & Co. v, R. 
Tne ONS os RETEE 


officer bind the Govt. only when he is». 


in the discharge of a certain 
duty within the limite of his authority, 


YAL BANK OF CanaDa, [1920] 
1 wow R. 198; 60D. L. R. 293; 
30 Man. L. Rh. 104.—CAN, 
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Sect. 83.—Ewercise of executive powers: Sub-sect. 2, 
B. (b) i. & tJ 
(b) Personal Liability. 
i. In General. 

388. Authority of Crown no 
GENERAL WARRANTS CasE, WILKES v. Woop 
(1763), 19 State Tr. 1153; Lofft, 1; 98 E. R. 489. 
Annotations :—Apld. Feathers v. R. (1865), 12 L. T. 114. 

Refd. Entick v. Carrington (1765), 19 State Tr. 1029. 

889. -]—(1) Trespass will lie against the 
governor of a prison for causing a prisoner to be 
removed by force as threats of force from one 
division of the prison to another, in which he ought 
not by law to be confined, although he acts in 
obedience to a rule issued by the Secretary of 
State, if such rule be not in accordance with the 
statutes as to the classification of prisoners. 

(2) The Secretary of State is also liable to an 
action if he improperly directs the gaoler so to 
remove all persons of a certain class, & the gaoler 
does remove a person coming within that class.— 
OOBBETT v. GREY (1849), 4 Exch. 729; 8 State 
Tr. N.S. 1075; 19 L. J. Ex. 187; 14 L. T. O.S. 
182; 14J.P. 56; 164 EB. BR. 1409. 


Annotations :—Generally, Refd. Howard ». Hudson (1853), 
3 E. & B.1. Mentd. Moody v. Corbett (1866), 7 B. & 8. 


defence.) — 





890. ——-./—A govt. officer is liable personally 
for a tort, though committed by order of his govt. 

A govt. officer, in his public ig aaa issued an 
order to a body of pilots under his orders not to 
employ the U. steam tug, the reason being that the 
U. tug charged ate acar tat The pilots so ordered 
had not a monopoly of piloting ships at the place 
in question :—Held: an action for tort, not founded 
on malice, did not lic against the govt. officer, for 
he only did what a private individual could have 
done, viz., refuse to employ one who charges 
exorbitantly.—RoGErs v. RAJENDRO Dutt (1860), 
18 Moo. P. C. C. 209; 8 Moo. Ind. App. 103; 3 
_ a 160; 25J.P.3; 9W.R.149; 15 E.R. 78, 


Annotations :—Consd. Tobin v. KR. (1864), 16 C. BR. N.S. 
310. Refd. Palmor v. Hutchinson (1881), 6 App. Cas. 
619. Mentd. Mogul] 8.S. Co. v. McGregor, Gow (1889), 
23 Q. B. D. 5098; Allen v. Flood, (1898) A. C. 1. 

391. Vee Crown is not responsible, by 

way of petition of right, for an infringement of a 
atent by the Lords of the Admlty., but the remedy 

s by action against the wrongdoers. 

As the Sovereign cannot authorise a wrong to 
be done, the authority of the Crown can afford no 
defence to an action brought for an illegal act 
committed by an officer of the Crown... . No 
authority is needed to establish the proposition 
that a servant of the Crown is responsible in law 
for a “ tortious ’’ or wrongful act done to a fellow- 
subject, igen done by the authority of the Crown, 
@ position which appears to rest upon principles 
too well established to admit of question, & which 
are alike essential to uphold the dignity of the 
Crown on the one hand, & the rights & liberties of 
the subject on the other (CocKBURN, O.J.).— 
FEATHER v. R. (1865), 6 B. & S. 257; 85 L. J. Q. B. 
200; 12 L. T. 114; 29 J.P. 709; 122 B. R. 1191. 
A moon nsd. Dixon v. London Small Arms Co. 

lis 





n :—o 
§ 6), 1 App: Cas. 632; Roden v. London Small Arms 
(1876), 46 L. J. 9. B. 213. . Windsor & 
Annapolis Ry. v. KR. (1886), 11 App. Cas. 607. 
Johnstone v. » (1921) 2 A. O. 62. Refd. Thomas 
we. R. (1874), L. R. 10 Q. B. 81; Rhondda’s Claim, [1922 
2 A. ©. 839. Mentd. Income Tax Comrs. for Speci 
Purposes v. Pe (1891) A. C. 531; Goldsmiths’ Co. 
v. Wyatt, [1907} 1 K. B. 96. 


o. General rule.|— For acting with- 
out authority of law, or in excess of 
the authority conferred upon him, or ! ?- 


Pusuic AuTuorities, Bopims AND OFFICERS. * 


in breach of the duty imposed upon 
» by law, an officer of 
responsible to any one who 
thereby.—Boyrp & Co 

R. (Ont.) (1894), ¢ 








$92. ——.]—_-RALEIGH v. 
ante. 

398. ———.]—It is the settled la 
... that if a wrongful act has b 
against the person or the Propersy of 
the wrongdoers cannot se 
the act was done by the command of t 
(LORD FINLAY).—JOHNSTONE v. PEDLAR, 
2A. 0.262; 90L.3.P.0.181; 125 L. T.8 
T. L. R. 870 ; 65 Sol. Jo. 679 ; 27 Cox, C. C. 68, me 
Annotation :—Apld. Commercial & Estates Co. of Egypt v. 

Board of Trade, [1925] 1 K. B. 271. 

394. Custom house officer—Wrongful seizure of 
oods.|—Trover lies against a Custom house officer 
or seizing goods not liable-—TINKLER v. POOLE 
(1770), 5 Burr. 2657 ; 3 Wils. 146; 98 E. R. 396. 

Annotations :—Mentd. Shipwick v. Blanchard (1795), 6 

Term Rep. 298; KR. v. Edwards (1853), 9 Exch. 32. 

Liability for wrongful seizure by officers of 
Customs & Excise, see REVENUE. 

395. Deputy postmaster—Non-delivery of letters. 
—Action on the case for damages lies against 
a deputy postmaster for non-delivery of letters, 
gratis, in a country post town. | 

It has been objected, that this action does not 
lie against the deputy per but should have 
been brought against the Postmaster General. 
But one think that, in all cases, deputies are 
answerable for their own personal mis-feasance 
(DE GREY, C.J.).—ROWNING v. GOODCHILD (1773), 

2 Wm. BI. 906; 3 Wils. 443; 5 Burr. 2716, n. ; 


96 EB. R. 536. 
Annotations :-—Consd. Smith v. Powdich (1774), 1 Cowp. 
182. Mentd. Couch v. Steel (1854), 3 KE. & B. 402. 


896. Lords of the Admiralty—-Infringement of 
patent.]— FEATHER v. R., No. 391, ante. 

897. Secretary of State—Improper issue of 
orders.]—COBBETT v. GREY, No. 389, ante. 

398. ——- Advice to Crown.|—An action having 
been brought against the Secretary of State for the 
Home Department, for not submitting to Her 
Majesty a petition of right left with him by 
plaintiff, it appeared at the trial that he had, in 
fact, submitted the petition, but, at the same time, 
had advised Her Majesty not to grant her fiat as 
eh :—Held: this was a complete answer to 

he action, & no question, if objected to, would 
be allowed to be put to the Secretary of State 
touching any device given by him to Her Majest-y. 
—IRWIN v. GREY (1863), 1 New Rep. 237 43 
F. & F. 636, n. < 
Annotations :-—C ; . R 

310. Refd. Dewiing oe Poulet (i860), 34 5. BOY oe 

Dawkins v. Prince Edward of Saxe Weimar, Same ff’ 

Wynyard, Same ». Stephenson (1876), 24 W. R. 67 

Ruffy-Arnell, etc. Co. v. R., (1922) 1 K. B. 599. 

399. Compulsory issue of warrant—D 
charge from lunatic asylum.|—In an action 
trespass, for causing pltf. to be remanded f 
Bethlehem to the Queen’s Prison, whereby ne «. 
was confined there for three years, a plea setting 
up Stat. Limitations, & a special plea of justifica- 
tion, stating that he had been a prisoner for debt 
& that, upon certificates duly given under the 
Queen’s Prison Acts, the Secretary of State issued 
his warrant, under which he was conveyed to 
Bethlehem, & that afterwards, upon certificates 
that he had become of sound mind, deft. duly 
issued his warrant in pursuance of the statutes 
under which he was removed back to the Queen’s 
Prison ; issue being taken on the pleas :—Heiq - 
(1) pltf. could impeach the form of the warrant. & 
the regularity of the certificates; (2) delusions, 


116.—CAN. 





e Crown is orator, 
d. -] — COLONIAL VERNME 

v. GREEN, [1870] Buch, oe AF, a 

e. Liability to Crown.}—Tho fact 


Exch. ©. R. 


“Part IV.—Exemprtions From Liasriry. 


as to matters of fact, leading him to actual threata 
of violence, were sufficient to show that he was so 
far of unsound mind as to justify certificates for 


his e 

: whether, assuming deft. not to have been 
justified in issuing his warrant, he was liable for 
the subsequent imprisonment of plitf. under the 
origi Pac aces v. WALPOLE (1866), 4 F. & F. 
694, N. P. 

400. Prison governor—Trespass.|—COBBETT v. 
Grey, No. 389, ante. 

401. Detention under warrant of commit- 
ment.]|—The governor of a prison is protected 
in obeying a warrant of commitment valid on 
the face of it, & an action for false imprisonment 
will not lie against him for the detention of a 
prisoner in pursuance of the terms of such warrant. 

Pitf. having been convicted by a ct. of summary 
jurisdiction & sentenced to seven days’ imprison- 
ment, a warrant of commitment was issued direct- 
ing that pltf. should be imprisoned in a certain 
gaol for seven days. Pltf. was arrested on Aug. 
24, & lodged in prison on Aug. 25. The governor 
of the gaol kept pltf. in prison until & during 
Aug. 31 :—Held: whether or not pitf.’s sentence 
ran from Aug. 24 or Aug. 25, the governor was 
protected by the warrant, & was not liable to an 
action for false imprisonment in respect of pltf.’s 
detention on Aug. 31.—HENDERSON v. PRESTON 
(1888), 21 Q. B. D. 862; 57 L. J. Q. B. 607; 52 
J.P. 820; 36 W. R. 8384; 4T. L. R. 696, 0. A. 
Annotation :-—Distd. Demer v. Cook (1903), 88 L. T. 629. 


402. Detention under amended warrant— 
Sentence altered on appeal.|—Pltf. was convicted 
by a ct. of summary jurisdiction & sentenced to a 
term of imprisonment with hard labour. He was 
taken to prison under a warrant of commitment 
made out by the magistrate, but released pending 
an appeal to q r sessions. The conviction 
was affirmed, but the sentence was altered. No 
fresh warrant of commitment was made out by the 
recorder at quarter sessions, but the original con- 
viction by the magistrate was altered by the 
recorder in accordance with his sentence. The 
vitf. was then taken to prison, & the only docu- 
mens handed to the governor of the prison were a 
copy of the original conviction by the magistrate 
as altered by the recorder & the original warrant 
of commitment by the magistrate. He was 
detained in prison for some days, when the con- 
viction was quashed upon other grounds & he was 
released. In an action for false imprisonment 
against the clerk of the peace of the borough & the 
governor of the prison for unlawfully imprisoning 
pltf. :—-Held; the action could not be maintained 
against the clerk of the peace, as he was merely 
& ministerial officer & his act was a ministerial act ; 
but the action was maintainable against the 
governor, as he was not justified in receiving pltf. 
ato custody & dety ving him without a fresh 
yy it by the recorder, & the 
wocuments which thé governor received were not 
quivalent to such warrant of commitment, & 
. € governor was liable in damages to pltf.— 
arte v. CooK (1908), 88 L. T. 629; 67 J. P. 206; 
8 T. L. R. 827 ; 47 Sol. Jo. 368 ; 20 Cox, 0. C. 444. 

t hyd Police sergeant— Detention of chattel— 
-nder instructions of superior officer.]—A gig, the 
eroperty of pltf., disappeared & was found in the 
_Neeegpprtcar of B. B. was prosecuted for stealing 
ate & was acquitted. The gig had been 
by the police to the police station. Both 















such officer.—OoLONIAL SECRE- 
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ar & B. demanded possession of the gig from 
eft., who was the sergeant in charge at the 

lice station. Deft., acting under instructions 
rom his superior officer, an inspector, refused the 
demand of pltf. & delivered the gig to B. :—Held: 
deft. was liable in trover.—WINTER v. BAaNcKs 
(1901), 64 L. T. 604; 65 J.P. 468; 49 W.R. 574; 
7T.L. R. 446; 19 Cox, C. C. 687. 

Police constable.] — See CrmiInaL Law, Vol. 
XIV., pp. 172 et seg. ; TRESPASS. 

Colonial Governor.|—See DEPENDENCIES, Vol. 
XVII., pp. 418, 420-422, Nos. 26, 34-40, 45. 


ii. Naval and Military Officers. 

404. Act done in course of duty—No action lies 
—Though done maliciously.|—No action will lie 
against a military officer for an act done in the 
ordinary course of his duty as such officer, even 
if done maliciously & without reasonable or pro- 
bable cause.—DAWKINS v. PAULET (LORD) (1869), 
L. R.5Q. B. 94; 9B. & S. 768; 39 L. J. Q. B. 58; 
21L. T. 584; 34 J. P. 229; 18 W. R. 336. 
Annotations :—Consd. Marks v. Frogley, [1898] 1 Q. B. 

888. Refd. Dawkins v. Rokeby (1873), L. ht. 8 Q. B. 

255; Dawkins v. Prince Edward of Saxe Weimar, Same 

v. Wynyard, Same v. Stephenson (1876), 24 W. KR. 670; 

Grant v. Secretary of State for India (1877), 2 C. P. D. 

445; Edmondson v. Rundle (1903), 19 T. L. R. 356; 

R. v. Army Council, Ex p. Ravenscroft, [1917] 2 K. B. 

504; Fraser v. Balfour (1918), 87 L. J. K. B. 1116. 

Mentd. Henwood v. Harrison (1872), L. R. 7 C. P. 606; 

Hart v. Gumpach (1873), L. R. 4 P. C. 439. 

405. |—A military officer is 
liable to an action for damages if in excess of his 
jurisdiction he commits an act which amounts to 
false imprisonment or other common law wrong, 
even though he purports to act in the course of 
military discipline; but if his act is within his 
jurisdiction & is done in the course of military 
discipline no action will lie on the ground only 
that the act has been done maliciously & without 
reasonable & poo ee cause.—HEDDON v. EVANS 
(1919), 35 T. L. R. 642. 

406. Reasonable grounds.|—<A statute 
passed prohibiting native labourers being carried 
in ships without a licence, & authorising ships 
reasonably suspected of the offence to be seized. 
B.’s ship set out on a voyage before the statute, 
& after statute, passed while at sea, was arrested, 
seized, & detained on suspicion of the offence by 
N., the commander of one of Her Majesty’s ships. 
It turned out that B. had not then in fact com- 
mitted any offence :—Held: N. was not liable in 
damages to B., as he was acting in course of his 
public duty, & was not liable for the mistake while 
acting on reasonable grounds.—BukrNs v. NOWELL 
(1880), 5 Q. B. D. 444; 49 L. J. Q. B. 468; 
43 L. T. 342; 4435. P. 828; 29 W. R. 39; 4 Asp. 
M. L. C. 323, C. A. 

407. Act done in excess of jurisdiction.|—An 
officer in command of military cantonments, 
having general control of the police in the absence 
of the cantonment magistrate, believing applt. 
to be, or to be likely to become, a dangerous lunatic, 
directed two medical officers to examine him, & 
placed a guard over him, until they could decide 
on the case. The medical officers reported that 
applt. was perfectly sane :—Held: as the conduct 
of the officer was not authorised by law, the fact 
that he acted in perfect good faith in the supposed 
discharge of a public duty, & on a bond fide belief 
that applt. was dangerous did not prevent his 
being liable for damages at the suit of applt.— 
SINCLAIR v. BROUGHTON & THE GOVERNMENT OF 
Inp1a (1882), 47 L. T. 170, P. C. 
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Sect. 3.—Ewerciae of executive powers: Sub-sect. 2, 
B. (b) ti., & C. (a).] 


408. ——~.]—-HEDDON v. Evans, No. 405, ante. 

409. Liability to stranger—Wrongful seizure of 
cargo.|-—-A foreigner who is not prohibited from 
carrying on the slave trade by the laws of-his own 
country, may, in a British ct. of justice, recover 
damages sustained by him in respect of the 
wrongful seizure, by a British subject, of a cargo 
of slaves on board of a ship then employed by him 
in carrying on the African slave trade.—MADRAZO 
». WILLES (1820), 8 B. & Ald. 353; 106 E. R. 692. 
Annotations :—Distd. Forbes v. Cochrane (1824), 2 B. & C- 
448. Refd. Sa v. Tilidge (1859), 28 L. J. GC. P. 3175 


nto e a eo @ 9 
ca ur», Scott (1863), 8 L. T. 611; Tobin v. RK. (1864), 


0 
©. B. N. 8. 310. 

410. Necessity for proof of malice.|—— 
Where certain persons who had been slaves in a 
foreign country whore slavery was tolerated by 
law, escaped thence & got on board a British ship 
of war on the high seas :—Held: a British subject, 
resident in that country, who claimed the slaves as 
his property, could not maintain an action against 
the commander of the ship fur harbouring the slaves 
after notice. 

In order to support an action against a person 
who fills a public office Jike that which deftsa. in 
this case filled, it is essential to show that they 
acted mald fide (BaYLry, J.).—FORBES v. COCH- 
RANE & COCKBURN (1824), 2 State Tr. N. 8. 147 
2B & (. 448; 8 Dow. & Ry. K. B. 679; 
L.J.0.8. K. B. 807; 107 1. R. 450. 

Annotations :~—Refd. The Slave Graco, R. v. Allan rae 
2 Hag. Adm. 04: RR. v. Lopez, KR. v. sSattlor (1858), 
Dears. & 33. 525. 
411. ——~.]—The commander of a Queen's 

ship employed in the suppression of the slave 

trade on the coast of Africa, scized a schooner 
belonging to suppliant, which he suspected of 
being engaged in slave traffic; &, it being con- 

venient to take her to a port for condemnation in a 

Vice-Admlty. Ct., caused her to be burnt :—Held : 

this was not a case for a petition of right; the 

remedy for the wrong, if any were done, being 

against the person who did it.-—-ToBin wv. R. 

1864), 16 O. B, N. 8. 810: 4 New Rep. 274; 33 

.3.C. P. 199; 10 L. T. 7623 10 Jur. N.S. 1029 

12 W. R, 838 Fe Mar. I. C. 45; 143 BF. R. 1148, 

Annotations :— » A.-G. for St ttle ae 
Ah Yow, ‘ioe ee C. 555. Reid. vonthor ey Te 1863) 
6B. & 8. 2367; Thomas v. I. (1874), L. R. 10 Q. B. 32 
Windsor & Annapolis Ry. vr. RR. (1886), 11 oer Cas 

CG. 581; AG. 0 
508; Johnstone 


Nireaha ‘Tamaki «. Baker, [1901] A. 

De Keysor’s loyal Hotol, ee A.C, ; 

Lt sry ie (1021) 2 A. CO. 262; Badman v R., [1924] 1 

412. User of Crown land for military 
purposes—Secretary of State for War necessary 
‘ephak —In an action to restrain deft., a general in 

er Majesty’s army, & the officers under his 
command, from causing or permitting rifle practice 
on a common, forming part of the land thus vested, 
in close proximity to pltf.’s house, which, as he 
alleged, was a serious nuisance & occasioned 
damage to his property, on motion for injunction . 
—Held: to such an action, if sustainable, the 
Secretary of State for War was a necessary party.— 
HAWLEY v. STEELE (1877), 6 Ch. D. 521; 46 
L. J. Ch. 782; 837 1. T. 625. 


Annotation ;: Hill v. Metropolitan Asy] . 
Managers (1879), € Q. B. D. 433. ylum Distrio 


Liability to subordinate.]—See Royat Forces, 
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C. Mintsterial Officere of Court of Justice. 
(a) In General. 


418, Acts done in obedience to decree of court. 
-~B. (Dean & OnAPTER) v. J. (1352), Y. B. 
Bdw. ¢ fo. 16, pl. 7. a 26 


Pusuc Aursoriries, Bopres AND OFFICERS. 


414. - .J—TurRNER v, FELGATE (1658), as 
reported in iia. 95; 2Sid. 125; 83 ‘ea rere : 
notat »— O09 ry t e T td 
a eS ss re oO et 833), 9° Bing. 471; 
sset v. Howard (1847), L. J. ni Sls Refd. 


a v. Slo 
Carlisle (1837), 11 Bu. 


vont it SE: Sanonh 
. Proctor & Green (1768 ; : ; 
ene (1772), 3 Wils. 341; Barker v. Braham & Norvoee 
(1773), 3 Wils. 368; Cameron v. Lightfoot (1777), 
Wm. BI. 1190. 


415. ——.]—BAYLy v. Bunnine (1666), 1 Lev. 
173; 88 E.R. 355; sub nom. BAILY v. BUNNING, 
2, Keb. 32; 1 Sid. 271. 

“Annotations =—Consd. Cooper v. Chitty (1756), 1 Burr. 20. 
Expld. Balme v. Hutton (1833), 9 Bing. 471. Gonsd. 
Garland v. Carlisle (1837), 11 BH. N. 8. 421. Reta. 
Philips v. Thompson (1684), 3 Lev. 191 ; Letchmere %. 
Thorowgood (1691), 1 Show. 12; Bloxham v. Oldham 
(1750), cited in 1 Burr. at _p. 26; Smith v. Milles (1786), 
1 Term Rep. 475. Mentd. Anon. (1704), 2 Salk. 655; 
Magrath v. Hardy (1838), 4 Bing. N. C. 782. 

416, ——.]—CoTEs v. Micuti1 (1681), 3 Lev. 

20; 83 KB. R. 555. 

Annotations :-—Apld. Andrews v. Marris (1841), 1 Q. B. 
Consd. Gosset ». Howard (1847), 10. Q. B. 411; Aspey 
Jones (1884), 48 J. P. 613. Refd. Moravia v. Sloper 
ele 80: Jarmain v. Hooper (1843), 7 Scott, 

e t. : . 


417. - 
135; 170 KE. R. 564, N. P. 
Annotation :-—Refd. It. v. Watts (1830), 1 B. & Ad. 166. 
418. .|—The ct. will stay proceedings in 
an action against its officers. where the question 
to be tried is, how far they have conducted them- 
selves -with propriety in the execution of its 
orders.—Wx p. CLARKE (1830), 1 Russ. & M. 563 ; 
39 EK. R. 216. 
Annotation :—Moentd. Blackwell v. Tatlow (1834), 3 L. J. Ch. 
Dede 


arland ». 
gg v. Adams ae 


Vv. 





.|—-Coorer v. Booth (1785), 3 Esp. 





419, —~---.|—A sheriff who has seized goods 
under a ji. fa., & has sold & delivered them after 
a sccret act of bkpcy. committed by deft., but 
before a commission issues against him, is liable 
in trover to the assignees under the commission.— 
BALME v. Hurron (1833), 9 Bing. 471; 1 Cr. & M. 
262; 3 Moo. & 8.1; 2L. J. Ex. 116; 131 BE. R. 
689; sub nom. ILUTTON v. BALME, 2 Tyr. 620, Ex. 
Ch. 

Annotations :— Apld. Groves v. Cowham (1833), 10 B: 
56; Garland v. Carlisle (1837), 4 Cl. & Fin. 693. fon 
Crosfield v. Stanley (1832), 4 B. & Ad. 87; Grainger v. 
Hill (1838), 5 Scott, 561; Belcher v. Magnay, Cheston v. 
Gibbs, Kdwards v. Evans (1843), 7 Jur. 1160. Mentd. 

arpe v. 


Lawes v. Reed (1835), 2 Lew. C. C. 152; Th 
Stallwood (1843), 1 Dow. & L. 24; O’Connell v. R 


(1844), 11 Cl. & Fin, 1555 Whitmore ». Grecne (1844), 
Dow. & L. 174; It. v. Cuffoy_ (1848), 12 J. P. 807; 
Cannan . S. KE. Ry. (1852), 7 Exch. 843; Holmes v. 
GB. wb. te Haley Allnutt ‘1ks6) 2 shed CoE, 207% 
Edwards v. Scarsbrook (1862), 3 B. & 8.280... 
420. -|—A sheriff, before the passing of 

6 Geo. 4, c. 16, having no notice of a previous act 
of bkpcy. committed by a trader, seized his goods 
under a fi. fa., but withdrew under an arrangement 
entered into between the execution creditor & the 
trader, receiving, however, his poundage in the 
ordinary manner. A commission was afterwards 
issued on this act of bkpcy. :—Held: the assignees 
might maintain trover against the sheriff for the 
goods seized.— GARLAND v. CARLISLE (1837), 4 Cl. 
& Fin. 693; 4 Bing. N.C. 7; 11 Bli. N.S. 421% 
3M. & W. 152; 4 Scott, 587; 7B. R. 263, H. 1.3 
affg. (1833), 2 Cr. & M. 31, Ex. Ch. & a g.38.C. 
nom. CARLISLE v. GARLAND (1881), 7 Bing. 298. 





Amnotations :-—Consd. Balme v. Hutton (1833), 9 Bing. 471 
Refd. Dillon v. Langley (1831), 9 L. J. 0.8. & B 148: 
Hill (1888), )» 9L. J. 0. 8. K. B. ; 


Grainger rt. 5 Scott, 561. 
Lewis (1835), 2 Cr. M. & R. 389; Reynolds vo, Wedd 
1838), 7 L. J.C. BP. a4; Tharpe v, Stallwood (1843), 
Looe 803 O'Connell oR. (1844), 11 Ol. & Fin. 
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421. - Though court has no jurisdiction.]— 
An officer is ai bate under process of sessions 
although it be irregularly issued.—PrRINsorR’s 


Oasm (1641), Cro. Car. 602; 79 E. R. 1118. 
422 -]—ANDREWS v. MARRIS, No. 


464, post, 
423. ———- ———.]—-CARRATT v. MorikEy, No. 
610, poat. 








: Warrant defective on its face.]— 
OARRATT v. MORLEY, No. 610, post. 
425. Act done in excess of authority.)—OLLIET 
v. BESSEY (1679), T. Jo. 214; 84 BE. R. 1223; 
sub nom. LAMBERT & OLLIOT v. BEssry, T. Raym. 


421. 
Annotations :—Apld. Badkin v. Powell (1776), 2 Cowp. 
Q. B. D. 362. 
Menta. 


476; Henderson v. Preston Sarak aR 
Goodwin v. Gibbons (1767), 4 ‘1; Parsons v. 
WwW Bl. 845 Barker v. Braham & 
m. Bl. 892; Smith : 
. P. D. : 
Crowhurst v. Amersham Burial Board 78), 4 Ex. D. 


Consd. Demer v. Cook (1903), 88 L. 
Burr. 2107; 
m. a . 

2 73), 2 Wm. Bil 866 : Scot v. Shepherd 
ts) 2 vw. Kenrick (1849), 7 
. B.'515; Rylands v. iMotcher (1868), L. R. 3 H. 
330; Humpbries v. Cousins (1877), ae 239; 

6; Ilford U. C. v. Beal, [1925] 1 K. B. 671. 

426. |\—IsrAeL v. ETHERIDGE (1721), 
Bunb. 80; 145 E. R. 602. 
Annotation :—Consd. Tinkler v. Poole (1770), 5 Burr. 2657. 





427. ———.|]--Trespass ri et armis does not lie 
against a pound-keeper merely for receiving a 
distress, though the original taking be tortious. 
Secus, if he exceed his duty & assent to the 
trespass.—BADKIN v. POWELL (1776), 2 Cowp. 
4763; 98 E. R. 1195. 

A retention :—Refd. Brandling v. Kent (1785), 1 Term Rep. 


428. —-—.]|—Where an irregularity has been 
committed by an officer of the ct. in executing its 
process, the ct. will not permit a party to proceed 
in an action at law against its officer, but will 
refer it to the master, in a proper case, to settle a 
compensation.—CHALIE v. PICKERING (1836), 1 
Keen, 749; 5 L. J. Ch. 308; 48 EH. R. 496 

429. —-——- Bona fide mistake.|—-Where a sheriff, 
under a writ of fi. fa. against A., seized & sold the 
furniture in his house, where he lived with a 
woman to whom he had been married, & to whom 
the goods belonged before the marriage :—Held: 
the woman having afterwards discovered that the 
marriage was void, might maintain trover against 
the sheriff, & recover the value of the goods, 
although it exceeded the price for which they were 
sold.—-GLASSPOOLE v. YOUNG (1829), 9 B. & C. 
696; 4 Man. & Ry. K: B. 533; 7L. 7.0.8. K. B. 
305; 109 EH. R. 259. 

Annotations :— Apld. Balme v. Hutton (1833), 9 Bing. 471. 
~~: '*. Clark v. Nicholson (1835), 1 Cr. M. & R. 724. 
Refd. Garland v. Carlisle (1837), 11 Bl. 421. Mentd. 
Whitmore v. Black (1844), 13 M. & W. 507; Davis v. 
Artingstall (1880), 42 L. T. 507. 

430. ——— -]—A messenger in bkpcy., who, 
intending to act bond fide, under a warrant 
directing him to seize the goods of A., seizes 
goods belongi to B., is not within the pro- 
tection of Bankruptcy Law Consolidation Act, 
1849 (c. 106), s. 107, & therefore is liable in trespass 
at the suit of B., without a previous demand of 
the perusal & copy of the warrant under which 
he professed to be, & believed he was, acting 
MuNDAY v. Stusss (1850), 10 O. B. 482; 1L. M. 
& P. 676; 20 L. J. 0. P. 59; 16L. T. O.S.171; 
14 Jur. 1027; 138 E. R. 173. 

431. -——_- ———;])—-The sheriff having a writ 
commanding him to arrest A., took B., who 
represented herself to be the person named in the 
writ :—Held: though B. might be estopped by 
a Sart irae et —— suing the abet for 

original taking, he could not justify de 

her atter he had notice that she was not cheren 

party.—Dounston »v. Paterson (1857), 2 C. B. 
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N.S. 495; 26 L. J. 0. P. 267; 20 L. T. 0. S. 199; 
22 J. P. 28; 3 Jur. N.S. 982; 140 E. RB. 609. 
4382. Act done mala fide.|—When a justice of 
the peace issues a warrant on the information of 
an officer, the officer only is liable to an action, 
if the information be untrue.—BEAUMOUNT’S 
CASE (1682), Freem. K. B. 491; 89 E. R. 369. 
483. ——.]—Ooorer v. Boorn (1785), 3 Esp. 


185; 170 B. R. 664, N. P. 
Annotation :-—Refd. R. v. Watts (1830), 1 B. & Ad. 166. 
434, ——— Wrongful issue of order for discharge 


of prisoner—By clerk of court.|\—Smrru v. WIN- 
FORD (1693), 1 Lut. 96; 125 E. BR. 60. 
435. -|—Declaration stated that 
deft., being the clerk of the ct. for the relief of 
insolvent debtors, wrongfully & maliciously in- 
tending to injure pltf., & to cause S. in custody at 
the suit of pltf. to be discharged out of custody 
without paying pltf. his damages & costs, wrong- 
fully & unlawfully issued an order purporting to 
be an order from that ct., & purporting that 
prisoner should be discharged from custody ; 
| whereas in truth and in fact, the ct. did not 
pronounce any such order, nor give any authority 
to deft. to issue the same, by reason whereof the 
prisoner was discharged from custody. Upon 
error, brought upon a judgment of C., given for 
deft. upon demurrer to the declaration :—Held : 
it was not necessary to aver that the order had 
been set aside by the ct.; for the order was to 
be considered the act of the officer, & not of the 
ct.—- WHITELEGG v. RICHARDS (1823), 2 B. & O. 
45; 3 Dow. & Ry. K. B. 287; 1 1.3.0.8. K. B. 
231; 107 BE. Wt. 300. 
Annotation :—Refd. Edwards v. Lowndes (1853), 17 J. P. 213. 

486. Liability for mistake -—Service of wrong 
subpena—Clerk of court.!—-FRENCH v. COUCH 
(1583), Ch. Cas. in Ch. 1723; 21 Is. R. 100. 

437. Liability for negligent keeping of records---- 
Clerk of court.|—UeRBERT v. Pacer (1662), 1 
Keb. 288; 1 Sid. 77; 83 I. QR. 95. 

Stale :~-Consd. Lane v. Cotton (1701), 12 Mod. Rep. 


438. -—- - ----.]--A neglect of entering judg- 
ment, & a loss of the roll shown, the clerk of the 
judgments was directed to supply the defect.— 
Dovuaeuiass v. YALLOP (1759), 2 Burr. 722; 97 


E. R. 632. 
Berri :—Refd. Hopwood v. Watts (1834), 5 B. & Ad. 


439. Liability for failure to arrest —Sheriff-— 
Necessity for proof of negligence.}|—-In an action 
on the case against a sheriff for negligence in nut 
arresting A., while he was in the bailiwick, on a 
ca. 8a. issued by pltf., & also alleging as a breach 
of duty that deft. legally arrested A. under a 
false writ, & detained him until discharged by a 
judge’s order, whereby, while A. was so im- 
prisoned & for a reasonable time after his dis- 
charge, deft. was unable to arrest him under 
pltf.’s writ, but was obliged to let him depart out 
of custody, whereby pitf.’s writ became useless ; 
deft. pleaded not guilty, & traversed that be could 
have arrested A. modo et forma. It appeared that 
after the delivery to the sheriff of pltf.’s writ, 
another writ, which was void, was delivered at 
the suit of J., & that the sheriff granted a warrant 
on this last-mentioned writ to the officer who 
arrested A. under it, having at the time no other 
warrant in his possession, & detained him in 
custody under that writ until he was discharged 
by a judge’s order. After that order the sheriff 
still detained A. in custody under pité.’s writ, 
until a second order for his oyrtikes! 3a from that 
writ was made. A. epee oes i rent ee 
the country. The judge direc e jury 
there elie no Pelco at pltf.’s suit, & that the 

B 2 
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Sect. 8.—Exercise of executive powers: Sub-sect. 2, 
C. (a), (b) & (c) 4.) 

judge's order was no justification to the sheriff ; 
& that if the jury believed the evidence, the sheriff 
was liable for negligence in point of law, & that 
pltf. was entitled to a verdict :—Held: the ruling 
was correct; there had been no arrest at pltf.’s 
suit; & the ie order was no justification ; 
but it was a question of fact which ought to have 
been submitted to the jury, whether the sheriff 
had been ay of negligence in arresting A. 
on the supposed writ at the suit of J. instead of 
area rat ery v. LANE (1847), 10 Q. B. 546; 17 

. J. Q. B. 189; 12 Jur. 699; 116 E. R. 208, 
eerenen proceedings (1857), 6 H. L. 


Mentd. Edwards v. Ward (1847), 4 C. B. 
316; Lewis r. Bettoridge (1847), 11 Jur. 490; Hooper 
©. Knowles (1849), 14 L. T. O. 8. 201; Warburg v. Tucker 
(1858), 4 Jur. N.S. 1142. 

440. Liability for acts of predecessor.|—-OLLIET 
v. Bessey (1679), T. Jo. 214; 84 EB. R. 1223; 
ny nom. LAMBERT & OL.iIoT v. Bessey, T. Raym. 
Annotations :—~Refd. Badkin ». Powell (1776), 2 Cowp. 476; 

Henderson v. Preston (1888), 21 Q. B. D. 362; Demer v. 

Cook (1903), 88 L. T. 629. Mentd. Goodwin v. Gibbons 

17607), 4 Burr. 2107; Varsons v. Lloyd (1772), 2 Wm. BI. 

45; Barker v. Braham & Norwood (1773), 2 Wm. BI. 

866; Scot v. Shepherd (1773), 2 Wm. Bl. 892; Smith v. 

Kenrick (1849), 7 C. B. 515; Rylands v. Fletcher (1868), 

L. R. 3 H. L. 390; Humphrics v. Cousins (1877), 2 C. P. D. 

239; Orowhurst ». Amersham Burial Board (1878), 4 
ux D. 5; Ilford U. D.C. v. Beal & Judd, [1925] 1 K. B. 


Liability of sheriffs & balliffs.|—See Suzrirrs & 
BAILIFFS. 

Liability of constables—For wrongful arrest.] 
-—See TRESPASA. 


(b) Superior Court. 

441. Officer not Hable—Though writ invalid.|— 
A sheriff & his officers ought not to examine the 
judicial act of the ct., but execute the writ; & if 
@ ca, aa. be awarded by the ct. against a countess, 
the sheriff or his officer may execute it without 
offence; & so if a capias or exigent comes to a 
sheriff pi a duke, earl, etc., where it lieth not 
against them, yet he ought to execute the writ, 
& not dispute the validity of it.—RuTLanp’s 
(CouNTEss) CasH (1606), 6 Co. Rep. 52 b; Moore, 
K.B. 765; 77 EK. R. 382. 


. Annotations :-—Apld. Howard v. Gossett, Gossctt v. : 
Caer ) v. Howard 


1847), 6 State ‘T'r. N. 8. p » Mack rs CC 
isi} ? Co. Rep. 65 b; Hodges v. Marks rere Ce 
ac. 485; Benyon v. Evelyn (1664), 0. Bridg., 324; 
arland ¢. Cocke (1673), Froem. K. B. 315; Gwinne v 
2 Lut. App. 1560; Parsons v. Loyd (1772), 3 
Wils. $41; Hooper v. Lane (1857), 6 H. L. Cus. 443: 
Demer v. Cook (1903 , 88 L. T. 629; Rhondda’s Claim 
1922} 2 A. O, 339. Mentd. Novil’s Caso (1605), 7 Co. Rep. 
Sa; Calvin's Case (1608), 7 Co. Rep. las Riv, Hampden 
est Saea Tiseans Hat cou eb ta lt 
1 bos _ oe - ; - 871; Cowley rv. Cowley, 
“42, —— -} One was arrested by a 
ca ad respondendum, tested in Trinity & 
returnable in Hilary term following, the writ was 
set aside as void. ‘Tres for false imprison- 
ment lies against pitf. in that writ, & he cannot 

sherri under . a or irregular writ. 

e now piltf. has been illegally imprisoned 
. . » he has been unlawfully injured, & must have 
& remedy; but he has none against the officer, 
who is not to exercise his judgment touching the 


validity of the process in pot of law, but is 





obli to obey the command of the cts. at West- 

» or other superior cte. having general 
jurisdiction, and he may j under the writ 
altho it be void (DE Grey, C.J.).—Parsons v. 


Loyy (1772), 3 Wils. 341; 2 . Bi. : 
oe ), Wm. Bl. 845; 95 


Pusiic AuTHoRITIES, BODIES AND OFFICERS. 


notations :-—Distd. Riddell v. Pakeman (1835), 2 Cr. M, 

am rie Ewart v. Jones (1845), 14 M. » 174. re 
Howard v. Gosset, Gosset v. Howard (1847), 6 State 
Tr. N. S. 319. . Barker v. Braham 3), 3 Wils. 
368: Cameron v. Lightfoot (1778), 2 Wm. 1, : 
Jarmain v. Hooper (1843), 1 Dow. & L. 769; Smith v. 
Keal (1882), 9 Q. B. D. 340. entd. Wilson v. Tummon 

(1843), 1 Dow. & L. 513 ; Clissold v. Cratchley (1910), 102 

. 20. 


—A sheriff or his officer is not 


liable to an action of false imprisonment, for 

arresting a certificated bkpt., a peer, a discharged 

insolvent, or a person who k advantage of 

20 Geo. 8, c. 64, made on the occasion of the 

prisons in London being burnt by the rioters, 

although the party, in such cases, is privileged 
from arrests.—TARLTON v. FISHER (1781), 2 Doug. 

K. B. 671; 99 HE. R. 426. ; 

Annotations :—Apld. Whitworth »v. Clifton (1836), 1 Mood. & 
Rt. 531; Ewart v. Jones (1845), 14 M. & W..774. Refd. 
Stokes v. White (1834), 4 Tyr. 786; Noel v. Isaac (1835), 
4. J. Ex. 56; Watson v. Carroll (18389), 8 L. J. Ex. 97 ; 
Newton v. Constable (1841), 10 L. J. Q. B. 3493 ri 
Kurboolie Mahomed v. R. (1843), 3 Moo. Ind. App. 164; 
Magnay v. Burt (1843), 5 Q. B. 381; Yearsley v. Heane 
Saas Af M. & W. 322; Ames v. Waterlow (1869), L. R. 


de 





ree oe recone 


444. .|—A sheriff, who executes a 
fi. fa. after notice that deft. had obtained his 
discharge under 7 Geo. 4, c. 57, is not a trespasser. 
eee v. CLIFTON (1836), 1 Mood. & R. 
Vd. 

445. ———.]—It is the duty of the clerk of the 
petty bag office in the Ct. of Ch. not to seal a writ 
of error in cases of misdemeanour until the A. G. 
has issued his fiat. Pltf. having been convicted 
of a misdemcanour, poe a writ of error, & 
requested the clerk of the petty bag office to seal 
it in pursuance of Petty Bag Act, 1849 (c. 109), 
s. 38. The clerk having refused, on the ground 
that the A.-G. had not issued his flat, pltf. brought 
an action against the clerk claiming damages for 
the refusal, & a mandamus to compel the clerk 
to seal the writ:—Held: the action must be 
stayed, as being frivolous & vexatious, & an 
abuse of the process of the ct.—CasTRO v. MURRAY 
(1875), L. R. 10 Exch. 213; 44 L. J. M. C. 70; 
32 L. T. 675; 397. P. 440; 23 W. R. 596. 
Annotations :—F¥olld. Dawkins v. Prince Edward of Sax 

Weimar, Dawkins +. Wynyard, Dawkins v. Stephenson 


(1876), 1 Q. B. D. 499. entd. Edmunds v. A.-G. (1878), 
47 L. J. Ch. 345 ; McHonry v. Lewis (1882), 21 Ch. D. : 


446. Presumption as to validity of writs.]— 
sot eey v. GOSSET, GOSSET v. HOWARD, No. 875, © 
ante. 








(c) Inferior Court. 
i. In General. 

447. Where court has Se ge 
TON v. MULSHOE (1595), Moore, K. B. 408; 72 
kK. R. 660. ; 

448, ~——.] —When a ct. has jurisdiction of the 
cause, & proceeds inverso ordine or erroneously, no 
action lies against the party who sues, or the officer 
or minister of the ct., who executes the precept or 
process of the ct.; but when the ct. has not juris- 
diction of the cause, the whole proceeding is coram 
non judice, & an action will lie against them, with- 
out any regard of the precept or process.—MAR- 
SHALSEA CASE (1612), 10 Co. Rep. 68 b; 77 B. R. 
pres Ae sub de em v. STANLEY, 2 Brownl. 125. 

tOnNE >-—. & Oo r 9 ° 

Bi Waid Wheel? GaP a. Come Qe) eee UL 


Gwinne v. Poole (1692), 2 Lut. App: 1560; Truscott 
ym. 250; Luttin 


ter (1696), 1 Ld. Ra in 


t v. Benin 
1765), 11 Mod. Rep. 50. Apia’ Brown e Com 
Torm Rep. 424; Morrell vid. nash) 8 Mt mn. 8G. 
885. oa on Mg Bad : Ror ae wre 
Att v. Huntington 1668) Herd. 480; Sank v. Be P 
1738), Rid . temp. . 136; Perkin v. Proctor & Green 
, . 382; Parsons v, Loyd (1772), 3 Wiis. 341 ; 
v. Munkle (1811), 4 Taunt. 48 ; Painter 


pool Oil Gas Light Co. (1836), 2 Har. & W. 235; Calder 


Part IV.—EXEMPTIONS FROM LIABILITY. 


28: R 
: . 64; Pease v. Chaytor (1863), 8 B 
Mentd. Townsend v. Hughes (1677), Freem., K. 


Dicemeren dl #4 7 


v. Halket (1840), 3 Moo. P. C. C. 28 . v Davis (1861), 
Le. & >; P . @ 8 620. 


(1850), 6 Hing. 5303; Hz p. Sto 185 

Coombe v. Edwards (1878), 39 L. T. soe 

449. sae & OLIvEs CasE (1641), 
March, 117 pl. 195; 82 EB. R. 437. 

450. mer aes v. POOLE (1692), 2 Lut. 
935, App. 1560; 125 EB. R. 522, 858. 
Annotations :—Consd. Truscott v. Carpenter (1696), 1 Ld. 
Raym. 230; Watkins ». West (1728), 1 Barn. K. B. 49; 
Houlden ». Smith (1850), 14 Q. B. 841; Kemp v. Neville 
(1861), 10 C. B. N. S. 623. efd. Cooper v. Darby (1721), 
11 Mod. Rep. 364; Smith v. Boucher (1736), Ridg. temp. 
H. 186; Moravia v. plover a 737), Willes, 30; Roynolda 
vw. Kennedy (1748), 1 Wils. 232; Titley v. Foxall (1758), 
Willes, 688; Goslin v. Wilcock (1766), 2 Wils. 302; 
Goodwin v. Gibbons a: 4 Burr. 2107; Herbert v. 
Cook (1782), 3 Doug. K. B. 101; Evans v. Munkley (1811), 
4 Taunt. 48; Garnett v. Ferrand (1827), 6 B. & C. 611; 
Painter v. averpool Oil Gas Light Co. (1836), 3 Ad. & El. 
433: Calder v. Halket (1840), 3 Moo. P. C. ©. 28; Pease 
v. Chaytor (1863), 3 B. & S. 620. Mentd. BR. v. Skinglo 
Gi ee Stra. 100; Stone v. Cartwright (1795), 6 Term 

Dp. s 


451. -]—Where 20 Geo. 2, c. 19, gives a 
magistrate jurisdiction to examine upon oath any 
servant, etc., & to make order for payment of 
wages to such servant, & a magistrate, in his 
adjudication on this act, avers a complaint made 
on oath, & an examination on oath, it is not com- 
petent in replevin for taking pltf.’s goods, for pltf. 
to plead in bar of a cognisance made under a 
warrant of distress & sale founded on that adjudi- 
cation, that the servant did not duly make oath 
before the magistrate that the sum claimed was 
justly due to him for wages. Nor can he plead 
that the sum claimed was not due. 

Where a magistrate has competent jurisdiction, 
& adjudges, & on refusal to pay issues a warrant 
of distress & sale, the goods taken under it are not 
replevisable. 

The question is whether the magistrate has 
jurisdiction, & he has jurisdiction . . . to enquire 
whether a servant has wages due to him from his 
master. ... This case is quite different from the 
case of Milward v. Caffin, No. 483, post. Here 
the magistrate has a jurisdiction which he has 

roperly exercised (DaLuas, C.J.).—WILSON v. 

ELLER (1819), 1 Brod. & Bing. 57; 3 Moore, 
C. P. 204; 129 BE. R. 644. 

Annotations :—Refd. R. v. Millard (1853), Dears. C. C. 166; 

Rhymney Ry. v. Price (1867), 16 L. T. 394. 

452. .|—Pltf. having obtained judgment 
against F. in an action of assault & false imprison- 
ment, sued out thereon a ca. sa., on which F. was 
taken & committed to the Queen’s prison. F. 
afterwards petitioned the Ct. of hg a for his 
discharge, under 5 & 6 Vict. c. 116, & Execution 
Act, 1844 (c. 96), &, having obtained from the 
comr. an order for his discharge, was, in obedience 
thereto, discharged by the keeper of the Queen’s 
prison accordingly. Pltf. having brought an 
action against the keeper for an escape :—Held: 
whether this was or was not a debt from which the 
comr. had power to discharge the prisoner, deft. 
was protected, being bound to obey the order of 
the comr., who was acting judicially in a matter 
over which he had jurisdiction.—THOMAS v. 
Hupson (1847), 16 M. & W. 885; 17 L. J. Ex. 
365; 153 BE. R. 1450, Ex. Ch. 

-—Apld. Harvey v. Hudson ( 1850), 5 Exch. 845. 











Ww rv, Gurney (1861), 11 ©. 
idord 2. m (1906) 6B: & 8°38, Mentd. Bharpe 2. 
Bink (1847), 10 Q. B. 280; Alicard v. Wesson (1852), 7 


oe AG 3 ey warrant or en rgrad Judg- 
$ : , nsolven 
Debtors (c. 110), issued ou 


Ct. f ted to 
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forthwith as to the detainer of S.,’’ &, as to the 
detainer of H., “ at the period of three calendar 
months from Jan. 7, 1850,” the date of the vesting 
order :—Held: the instrument was, in effect, an 
order to the gaoler to discharge the prisoner forth- 
with, & he was bound to obey the order; such 
order was a good defence to an action for not 
bringing up the party under a habeas corpus, 
delivered to the keeper before he had discharged 
the party, but returnable after such discharge ; 
such defence was admissible under a plea of not 
guilty ‘‘ by statute,’ under Judgments Act, 1838 
(c. 110), s. 110.—HaArvey v. Hupson (1850), 5 
Exch. 845; 1 L. M. & P. 660; 20 L. J. Ex. 113 
16 L. T. O. S. 172; 15 J. P. 824; 155 EB. R. 870. 

454. Where court has no Jjurisdiction.|—MaAR- 
SHALSEA CASE, No. 448, ante. 

455. ——.]—Dye & Otnives Case (164)), 
March, 117, pl. 195; 82 EH. R. 437. 

4586. .J}—Trespass does not lie against an 
officer for seizing pltf.’s goods under mesne process 
of an inferior ct., although the cause of action in 
the ct. below arose out of its jurisdiction, unless 
the party appeared & pleaded to the jurisdiction. 

Semble: Case lics against a party for suing in 
an inferior ct., & causi pltf.’s goods to be 
attached, knowing that he had no cause of action 
within its jurisdiction—-WELD v. WIGGETT, & 
NORWICH SHERIFF & BAILIFFS (1674), Freem. K. B. 
320; 89 BE. R. 237; sub nom. WELLS v. WIGON, 
ALPORT, ETC., Cart. 224. 

457. —-—./—Hopson v. Cook (1683), 1 Vent. 
369; 86 E. R. 237; sub nom. LluDSON v. COOKE, 
2 Show. 328; Skin. 13]. 

Annotation :—Refd. Moravia v. Slopor (1737), Willes, 30. 

458. J—Gwinnr v. PooLE (1692), 2 Lut. 
1560; 125 BK. R. 522, 858. 
Annotations :—Apld. Truscott v. Carponter (1696), 








1 Ld. 
» 40, 


Raym. 230; Watking v. Wost (1728), 1 Barn. K. B 
Consd. Moravia v. Sloper (1737), Willes, 30; Caldor v. 
Halket (1840), 3 Moo. P. CG. C. 28. Distd. Houlden +. 


Smith (1850), 14 Q. B. 841. Refd. Cooper». Darby (1721), 
11 Mod. tee. 302: Smith v. Boucher (1736), itidg. AN 
H. 136; Teynolda vo. Konnedy (1748), 1 Willa. 2372; 
Titley ». Foxall (1758), Willes, 688 ; Goslin v. Wilcock 
1766), 2 Wils. 302; Goodwin v. Gibbous (1767), 4 Burr. 

107: Herbert v. Cook (1782), 3 Doug. K. B. 101; Kvans 
®. Munkley (1811), 4_ Taunt. 48; Garnett v. Ferrand 
(1827), 6 B. & C. B11; Paintor v. Liverpool Gas Co. (1836), 
3 Ad. & El. 433; Kemp v. Neville (1861), 10 Cc. BLN. S&S. 
Pease v. Chaytor (1863), 3B. & 8. 620. Mentd. 


ite ra. 100; Stone v. Cartwright 


R. vo, Skingle (1718), 1 St 
(1795), 6 Term Rep. 411. : : 
459. J—(1) Trespass will not lie either 
against the party or the officer for an arrest upon 
process out of an inferior ct. in an action the cause 
of which arose out of the jurisdiction of the inferior 





ct. 

(2) An officer cannot justify an express battery 
under process for an arrest, without showing a 
resistance in the party.-TRUSCOTT Uv. CARPENTER 
& MAN (1697), 1 Ld. Raym. 229; 91 E. R. 1050. 
Annotations :-—.A8 to (1) Retd. Titley v. Foxall (17 58), Willee, 

688; Emmett v. Lyne (1805), 1 Bos. & P. N. ere ; 

Hvans v. Munkley (1811), 4 Taunt. 48. Generally, Mente. 

Wood »v. Farr (1839), 3 Jur. 124. ; ; ‘ 

460. .|—Trespass & false imprisonmen 
lies against a justice for committing upon a con- 
viction for destroying game, where there was no 
attempt to distrain first. ; 

Warrant a sufficient justification to a aia 
in a matter within the justices juried = ea 
where it is plainly out of ae : aad na aa 
(1726), 2 Stra. 710; 1 Sess Cas. K. B. ; 


BH. RR. 800 - 
nnotations :-——Consd. rrell ». Martin (1841), 3 Man. i. 
581. Refd. a are Clarke (1829), 8L.J.0.8.M.C. 
137. 





461. ———.]—SmiTH v. BOUCHER, 2 pet ra 5 
2, -——.|—Officer cannot aig 


46 
process, where the justice has not any 
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Sect. 83.—Eaxercise of executive powers: Sub-sect. 2, 
C. (c) ¢. & ., & (d) 4.) 
—SHERGOLD v. HorLoway (1734), 2 Sess. Cas. 
K. B. 100; 2 Stra. 1002; 93 E. R. 156. 
Annotations :-—-Consd. Morrell ». Martin (1841), 3 Man. & G. 
581. Refd. Entick v. Carrington (1765), 2 Wile. 275. 


463, ———.]-——37 Geo. 3, c. 112, authorised the 


justices of the peace, ‘‘ at the first or second 
eee uarter session or gencral session, to be 
olden 


ter the rpm of the Act, or some ad- 
joarnment thereof ”’ to discharge insolvent debtors 
under certain circumstances. The justice in S. at 
an adjourned session, held just after the Act 
peseed: the adjournment being of a session holden 

fore the Act passed, ordered the keeper of the 
sheriff's prison to discharge an insolvent :—Held: 
the adjourned session had no jurisdiction: the 
officer was not justified in obeying the order of 
session; the sheriff was answerable in damages 
to plitf. at whose suit the insolvent was in custody, 
tor the act of the gaoler in discharging the insolvent. 
-——~BrRown v. CoMpToNn (1800), 8 Term Rep. 424; 
101 H. R. 1469. 


Annotationa :—Refd. Morrell v. Martin (1840), 3 Man. & G: 
bal. Mentd. Delafield v. Freeman (1829), 3 Moo. & P: 


464. .|—The comrs. of a ct. of requests 
were empowered to award execution against the 
person of a party ordered to pay money, & there- 
upon the clerk of the ct., at the prayer of the 
Yea prosecuting the order, was to issuc a precept 
vy way of ca. sa. to the serjeant of the ct., who 
waa thoreby authorised to take debtor. The comrs. 
were also empowered to order debts to be paid by 
instalments, & under auch terms as appeared to 
them reasonable, &, on default in paying such 
instalments, the comrs. present in ct., upon due 
proof of such default, were authorised to award 
execution for the instalment in the same manner 
as for the debt first decreed. A party, against 
whom an order had been made by the comrs. to 
pay a sum by instalments, neglected to pay an 
nstalment. hereupon, at the request of com- 
plainant, & without any pee order of the 
comrs., but according to the practice of the ct., 
the clerk of the ct. issued a warrant, under which 
tho serjeant of the ct. took debtor :—Held : (1) the 
warrant was illegal, as execution had not been 
awarded by the comrs. present in ct. upon due 
proof of the default, & the clerk who issued the 
warrant was liable in trespass at the suit of the 
debtor ; (2) the serjeant who executed the warrant 
was protected by the warrant, & was not liable.— 
ANDREWS v. MARRIS (1841), 1 Q. B. 8; 1 Gal. & 
Dav. 268; 10 L. J. Q. B. 225; 6 Jur. 58; 113 
H.R. 1080. 

Annotations :—As to (1) Distd. Dews v. Riloy (1851), 11 


Cc. B. 434. Consd. lv. Hawker (1875), L. R. 10 Exe 
Refd. London Corpn. v. Cox (1867), lL. R. 2H 


92. _ R. ~ iL. 

39. As to (2) Distd. Carratt v. Nowloy (1841), 1 Q. B. 18. 

Api, Steen. ageor (sh) Gab: hobs” Ral 

433; Aapey v. Jones (1884), 48 J. P.6138, 6° 

465. -]—Howarp v. GossetT, Gosset », 
HOWARD, No. 8765, ante. 

466. ———.]—The clerk of the county ct. is a 
mere ministerial officer, to carry into effect the 
order of the judge, & is not liable in trespass 
for the imprisonment of a party under a warrant 
of the ct. signed & issued by him in the mere 
performance of the duty cast upon him by the 
statute; although the order of the judge upon 
which the warrant is founded is » 6g. that 
debtor pay the debt at a future given day, or be 
im n for thirty days——-DEWws v. Ritey 
v 1), 11 0. B. 484; 21. M. & P. 544; 20 L. J. 

. P, $64; 18 L. TO. 8. 165; 16 J. P. 30; is 
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Jur. 1159; 188 BE. R. 542; sub nom. DEWBS v. 


RILEY, Cox, as re aig ‘naerietaieie ka 
00 Distd. Demer v. Cook (1903), 88 LT. 629, , Gonsd. 
qounders 7 Held, Mill v. Hawker (1875), L. R. 10 

Exch, 92. 

487. Authority of officer exceeded — Execution 
of search warrant.]—WARbD’s OASE (1636), Clay. 44. 
Annation -—Refd. Samuel v. Payne (1780), 1 Doug. K. B. 

59. 

468. Execution of warrant for arrest.|— 
TRUsCOTT v. CARPENTER & MAN, No. 459, ante. 

469. Process void.]—An officer of an inferior ct. 
may: justify acting under process which is only 
voidable, but not under void process. Errors in 
process in inferior cts. cannot be amended under 
8 Hen. 6, c. 12, & 3 Hen. 6, c. 15. 

Officers justified under a precept stated to bear 
date Feb. 26 issuing out of a ct. held Feb. 24 :— 
Held: the process was void, & the justification 
bad.—MorskE v. JAMES (1738), Willes, 122 ; 7 Mod. 
Rep. 245; 125 E. R. 1089. 

Annotations :-—Expld. Androws v. Marris (1841 
3. Consd. Howard v. Gosset (1845), 10 Q. B. 
Humphries v. Longmore (1848), 6 O. 
Dempster v. Purnell (1841), 11 LU. J. C 
France v. Parry (1834), 1 Ad. & El. 615. 
470. .—A levari facias issued out of a 

hundred ct., tested & returnable on days not being 

respectively ct. days, is void, & consequently 
affords no justification in trespass for seizing goods 

under it.—HUMPHRIES v. LONGMORE (1848), 6 

CO. B. 363; 171. J.C. P. 328; 186 E. R. 1291. 
471. Process voidable.|—Morse v. JAMES, No. 

469, anle. 

472. Order obtained on officer’s own applica- 
tion.]—Officers of the ct. are not protected in the 
case of process executed under an Interpleader 
Order made without jurisdiction, though good on 
the face of it, if such order was obtained on their 
own application—SprEERS v. DAGGERS (1885), 

Jab. & El. 503. 

Annotutions :—Mentd. Winfield v. Boothroyd (1886), 54 
L. T. 5743 Fellows v. The Lord Stanley (Owners), [1893 
ry e he aa v. Empire, Liverpool (1895), 6 





» 1 Q. B. 
dt Sid. 
. 363. Refd. 
P. 33. Mentd. 





Officers of county court.|—See Country Courts, 
Vol. XIII., pp. 451-455, Nos. 27-49, 62. 
Sheriffs & bailiffs.|—See Suzerirrs & BAILIFFS. 


ii. Proof of Jurisdiction. 
_ 478. Necessity for.|—A bailiff of a borough ct. 
is not necessarily a bailiff of the borough. If an 
officer justifies as such under process he must show 
that he was authorised to execute it by its direc- 
tion.— WATKINS v. WEsT (1729), 1 Barn. K. B. 
49; 2 Ld. Raym. 1530; 94 B. R. 34. 
_ 474. ——.]-—- Barrow v. DuRcHET?r (1735), 
cited in Willes, at p. 34. 
Annotation :—Refd. Moravia v. Sloper (1737), Willes, 30. 
475. —-.|—When the party, pltf. below, 
pleads a justification under process of an inferior 
ct., he must show that the cause of action arose 
within the jurisdiction of that ct. ; but the officers 
of the ct. need not. 
u.: whether it be not necessary to state in 
such a plea the nature & extent of the jurisdiction 
of the ct. below ?—Moravia v. SLOPER (1737), 
Willes, 30; 2 Com. 574; 125 B. BR. 1089. 


Annotations :—Consd. Titley v. Foxall (1758), W 688. 
A Evans v. Munkley (1811), « Taunt. 13. "Bata. 


orse v. James (1738), W A 
3 Moo. P. C. a 28: an 122; Calder v. Halket 


drews v. Marris (1841), 1 
BS em er v. Purnell tet) 8 Man. & G. 375; 
. r (1845), 7 Q. B. 558: Watson v. 
Bodell (1845), 14M. & W. 57; ‘Witzgjohn © 
(1861), 9 C. B. N. 8. 505. Mentd. Goodwin ». Gibbons 
1767), 4 Burr. 2107 j Martin v. Nicolls (1830), $ Sim. 458 ; 
Ponte % Ghaytor (1863), 3 B. & 8. 620 London 
Asyiam District (1879), 4 Q. B. D. 433, ~ 





Part IV.—ExEMPTIONS FROM LIABILITY. 


B10. ———“s}-" We WyjUTIa 18 & good replication 
to a plea of justification by assistants of a constable, 
or | papas officer acting under a justice’s warrant, 
under Small Tenements Recovery Act, 1888 (c. 74), 
rr fesge ia mf psa ee ec person who obtained 

e warrant was seized of the premises j i 
which is  traversable fact, . i eines: 

efts. here are not the servants of the part 

obtaining the warrant, but of the piapiatenien. 
They are obliged to set out the circumstances 
necessary to give jurisdiction, & therefore to show 
that the relation of landlord & tenant existed 
(PATTESON, J.).—-EDMUNDS v. PINNIGER (1845), 
7 Q. B. 558; 14 L. J. Q. B. 278; 9 Jur. 658; 9 
J.P. Jo. 857; 115 E.R. 599; subnom. Epwarps 
v. PINNIGER, 5 L. T. O. S. 195. 

477. ——— When admission by plaintiff.|—To a 
justification of trespass & false imprisonment 
under process of an inferior ct., if pltf. reply, that 
the cause of action did not arise within the juris- 
diction deft. may rejoin, that pltf. alleged in his 
declaration that it did arise within the jurisdiction. 
—HIGGINSON v. MARTIN & HADLEY (1677), 2 Mod. 
Rep. 195; 1 Freem. K. B. 322; 86K. R. 1021. 


Annotations :—Consd. Moravia v. Sloper (1737), Willes, 30. 
Mentd. Rowland v. Veale ae 1 Cowp. 18; Herbert v. 
Cook (1782), 3 Doug. K. B. 101; Ricketts v. Bodenham 
(1836), 4 Ad. & HE). 433. 


(d) Protection under Constables Protection Act, 
1750, s. 6. 
i. In General. 
478. Who is ‘‘ officer ’’ within the Act—-Secre- 
tary of State.|—-ENTIcK v. CARRINGTON (1765), 2 
Wils. 275; 19 State Tr. 1029; 95 E. R. 807. 


Annotations :—Mentd. Howard v. Gossett, Gossett 7. 
Howard (1847), 6 State Tr. N. S. 319; Harrison v. Bush 
(1855), 5 BE. & B. 344: Dillon v. O’Brien & Davis (1887), 

C. 245; Jones v. German, [1896] 2 Q. B. 418. 


Servant of Secretary of State.]/— 
19 


Ox, 
479. 
ENTICK v. OARRINGTON (1765), 2 Wils. 275 ; 
State Tr. 1029; 95 KH. R. 807. 
nnotations :—Mentd. Howard v. Gussett, Gossott. v. Howard 
(1847), 6 State Tr. N. 8. 319; Harrison v. Bush (1855), 5 
kK. & B. 344; Dillon v. O’Brien & Davis (1887), 16 Cox, 
C. 245; Jones v. German, (1896] 1 Q. B. 418. 
480. Commissioners of land tax.|—Pltf., 
being vicar of E., & owner & occupier of the 
vicarial tithes, & bei also occupicr of the 
restorial tithes, which belonged to B., & on which 
the land tax had been redeemed, was assessed to 
the land tax in a.gross sum for the vicarial & 
rectorial tithes. The whole sum, up to the 
quarter day last past, being demanded by deft., 
who was collector, pltf. refused to pay the sum at 
which the rectorial tithes had been redeemed, but 
paid the residue of the assessment. The collector 
distrained on him, under Land Tax Act, 1797 
(c. 5), s. 17, for the amount withheld. The 
distress warrant did not specify the property. 
Pitf. had demanded & received a copy of the 
warrant :—Held: he was not bound to join, as 
defts., the comrs. who issued the warrant, Con- 
stables Protection Act, 1750 (c. 44), s. 6, being 
inapplicable, though the comrs. were also acting 
magistrates fot the division—OHARLETON v. 
ALWay (1840),11 Ad. & El. 993; 3 Per. & Dav. 
618; 9L. J. Q. B. 237; 113 E. R. 691. 
Annotation -—Mentd. Alien v. Sharp (1848), 2 Exch. 352. 
481. ——— Gaoler.]—A gaoler receiving & de- 
pers: a n under the warrant of a magistrate, 
is entitled to the protection of Constables Protec- 
tion Act, 1750 (c. 44); &, therefore, on producing 
& proving the warrant under which the detention 
was made, it is immaterial whether or not the 
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magistrate had jurisdiction to grant it.—BoutTrT v. 
NEWMAN (1819), Gow, 97; 171 B. R. 850, N. P. 
Annotations :— Distd. Demer v. Cook (1903), 88 lL. T. 629. 

Refd. Henderson v. Preston (1888), 21 Q. B. 1. 862. 

——.]—-See, also, Distress, Vol. XVIII., pp. 
411, 412, Nos. 1510-1518. 

482. When officer protected—-When acting 
under warrant.|— When Constables Protection 
Act, 1750 (c. 44), orders that actions brought 
against constables shall be commenced within six 
months after the offence committed, it extends to 
cases only where the constable is acting under a 
warrant from a justice of peace.—-POsTLETHWAITR 
pesca & SLADE (1800), 3 Esp. 226; 170 E. R. 


Annotations :-—Distd. Parton v. Williams (1820), 3 B. & Ald. 
ae Refd. Smith v. Wiltshire (1821), 2 Brod. & Blug. 


483. ----- Action of replevin.]—Justices noed 
not be joined with overseers in actions for distress 
for a poor rate. 

This is an action of replevin-—an action in rem, 
to which that statute [Constables Protection Act, 
1750 (c. 44)] has been never held to extend. Had 
it ever been an action of trespass, it is not like the 
case where a justice hath a general jurisdiction & 
whose warrant the officer is implicitly bound to 
obey; but the justice here hath only a special 
jurisdiction upon the application of the overseer, 
to enforce the payment of a tax which he, the 
overseer, is presumed to have regularly made 
(per CuUR.).—MILWARD v, CAFFIN (1779), 2 Wm. BL. 
1330; 1 Bott, 290; 96 I. BR. 77. 

Annotations :-—Consd. Harper ow. Carr (1797), 7 Term Rep. 
270; Fletcher v. Wilkins (1805), &@ Haat, 283. Ret. 
Morrell v. Martin (1841), 3 Man. & G, 581; Acland v, 
Buller (1848), 18 L. J. Wx. 51; Nowbould v. Coltman 
(1850), 16 L. T. O. S. 488; Pedley v, Davis (1861), 10 
CG. B. N.S. 492; Freeman v, Head (1863), 4 B. & 8. 174; 
Ithymney Ry. v. Price (1867), 18 L. T. 394, Mentd. Bute 
v. Grindall (1793), 2 Hy. Bl. 265; Groome v. Forrester 
(1816), 5 M. & S. 314; Wilson ». Weller (1819), 1 Brod. 
& Bing. 57; Marshall ». Pitman (1833), 9 Ling. 595 ; 
Bristol Poor Law v. Walt (18384), 1 Ad. & Kl. 264; Croase 
wv. Sawle (1842), 11 L. J. M. C. 62; Skingley v. Surrk 
(1843), 11 M. & W. 503; Motropolitan Board of Wor 
». Vauxhall Bridge Co. (1867), Kk. & B. 964; Luton 
L. B. of Health v, Davin (1860), 2 BE. & BB. 6785 Rw. 
Bradshaw, cte., Warwickshire JJ., & Nowsan (1460), 

YL. M. C. 176; R. v. Twopeny, ete., Kont JJ., & 

Twenty-four Ratopayors of Milton noxt Sittingbourne 

(1867), 17 L. T. 266; R. v., McCann (1868), 9 LB. & 3. 335 

IR. v. West Riding of Yorkshire JJ. (1876), 45 L. J. M. C. 

97: RR. v. Hannam (1886), 34 a Rt. 355; Manchestor 


Overseers v. Headlam (1888), 21 Q. B. D. 06; RK. v, 
Hoadlam & L. & N. W. Ry. (1888), 57 L. J. M. C. 89; 
Barwick v. 8. BE. & C. Ry., (1921) 1 K. B. 187. 


484, ——- -——.]— Milward v. Caffin, No. 483, 
ante, . . . was decided on the form of the action, 
a replevin, to which it was ruled that this statute 
[Constables Protection Act, 1750 (c. 44)] did not 
extend: had it not been for that decision, I should 
have thought that the Act did extend to a replovin 
(Lornp Kunyon, O.J.).—THanrer v. Oarr (1797), 
7 Term Rep. 270; 101 EK. R. 970. soci 

— . Pedi . Davis (1861), 10 C. B. N. 3. 
Anya Gondd. Api. v. i sone (1027), 96 L. J. K. B. 

Bali, chet Cig te tae ea 
o biverpool ae weit (1834), 1 Ad. & El, 264; Skingley 

8 ia’ ep. Kinning (1440), 4 

Bohol (1548) merod ». Chadwick (1847), 16 M. & W. 

367; Attwood v. Jolliffe (1848), 10 L. T. O. 3. 302; He 

Hammersmith Rent-Charge (1849), 4 Exch. 87; Bonaker 

v. Evans (1850), 16 Q. B. 162; Hz p. Story (1852), 12 

C. B. 767; R.v. Marsham (1883), 50 L. T. 142. 

485. .|—Constables Protection Act, 
17650 (c. 44), s. 6, which enacts that no action shall 
be brought against a constable acting in obedience 
to the warrant of a justice of the till demand 
of acopy of the warrant, & refusal thereof ; & County 


aa L RITE IE 











PART IV. SECT, 3, SUB-SECT. 2.0. (d) i. 
4831. When officer protected—When acting under warrant.}—JonEa.v. GRACE (1889), 17 O. R. 681.—CAN. 
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Sect. 3 —Ewerciae of executive powers: Sub-sect. 2, 
C. (d) i. & ti.) 


Police Act, 1889 (c. 93), 8. 8, & Special Constables 
Act, 1831 (c. 41), s. 19, which require a calendar 
month's notice of action to be given to any con- 
stable for anything done in the execution of his 
office, do not apply to actions of replevin.— GAY 
v. MATTHEWS (1862), 4 B. & 8. 4256; 32 L. J. M.C. 
68; 71. T. 604; 275. P. 247; 9 Jur. N.S. 716; 
11 W. R. 89; 122 BE. R. 519; on appeal (1863), 
4B. & S. 440, Ex. Ch. 

«| —See Distress, Vol. XVITI., p. 370, 
Nos. 1108, 1109. 

486. —-—- When no remedy against justice.}|— 
General warrants are illegal & void. 

Where, therefore, the officer makes such a 
mistake, as will not make the justice liable, the 
officer cannot be excused (LORD MANSFIELD, C.J.). 
—MONEY v. LeAcH (1765), 3 Burr. 1742; 1 Wm. 
Bl. 555 ; 96 EB. R. 820; aub nom. LEacuH v. MONEY, 
19 State Tr. 1001. 

Annotations :—Apld. Bell v. Oakley (1814), 2 M. & 8. 259. 

Distd. Parton v. Williams (1820), 3 3. & Ald. 330. Oonsd. 

a restidee v. Woodman (1822), 1 B. & CO. 12. Apld. 

Boll v. Robinson (1824), 2 L. J. O. 8. K. B. 192. Oonsd. 
Hoye v. Bush (1840), 1 Man. & G. 775. Refd. Entick v. 

n (1765), 19 State Tr. 1029; Brookshaw v. 
Hopking (1773), Lofft, 240; Kay v. Grace (1831), 5 Moo. 
& P. 140; Gosset v. Howard (1847), 11 Jur. 750. Mentd. 
Harrison v. Bush (1855), 25 L. J. Q. B. 25; Tobin v. RR. 
(1864) 160. B. N.S. 310; Feather v. R. (1865), 6 B. & BS. 
573 Naleigh v. Goschen, [1898] 1 Ch. 73. 
487, —-—- .|—-A constable, who delivers a 
copy of his warrant to the party grieved, cannot 
thereby discharge himself, unless the party has 
thereby a right of action, supposing the warrant 
illegal, against the magistrate under whom he acts. 
—SLY v. STEVENSON (1826), 2 O. & P. 464, N. P. 
Annotation :—Conad. Kay v. Grovor (1831), 7 Bing. 312. 

488. --—.]—In actions against overseers 
& constables, no demand of perusal & copy of 
watrant is necessary, if no action would have lain 
against the party issuing the warrant.—STURCH v. 
OLARKE (1832), 4 B. & Ad. 113; 1 Nev. & M. K. B. 
671; 1 Nev. & M.M.C. 473; 2L.3.K.B.9; 2 
L. J. M. C. 29; 110 BH. R. 398. 

‘Annotation :—Apld. Lear v. Caldecott (1843), 4 Q. B. 123. 








489. --——- ———.]—-CoTron v. KADWELL (1833), 
2 Nev. & M. K. B. 809. 
490. ——— ~—~—-.|—-No demand of the warrant 


is necessary in order to maintain an action against 
a constable, in cases where, if there be any excess, 
the magistrate granting the warrant would not be 
liable.—RADFORD v. REEVE (1841), 6 J. P. 288. 





401. Warrant executed out of jurisdiction.) 
— Where poow were taken by constables under a 
warrant o 


distress granted by a justice rapt Os for 
the county of Kent directed to the co bles of 
the lower half hundred of OC. & G., in the county 
of Kent, which warrant recited that pltf., whose 
goods were distrained, of the parish of G., in the 
said county, was balloted for the militia of the 
said county) & having refused to serve, etc., was 
convicted in a certain penalty for levying which 
the warrant was granted ; if it turn out that the 
warrant was executed within a certain part of the 
of G., within the jurisdiction of the Cinque 
orts & not within the county of Kent, the con- 
stables are not within the protection of Justices 
Protection Act, 1750 (c. 44), s. 6, & may be sued 
in trespass without the tes made 
a deft.—MILTON v. GREEN (1804), & , 233 ; 
1 Smith, K. B. 402; 102 B. I. 1059. 


Annotations :—Distd. Parton v. Willams (1890), 3 B. & Ald. 
$30. Consd. Sturoh v. Clarke (1833), 4 B. H Ad. 113. 


402," ' 
entering pltf.'s d -house, 
goods; dette. pleaded, that after 





Pusitic Avrsoriries, Bopies AND OFFICERS. 


Recovery Act, 1838 (c. 74), ©., a8 agent of M., 
made his complaint in writing before justices 
acting for the ct of R. wherein the premises 
thereinafter mentioned were situate, & stated, 
that M. let to pltf. a tenement from year to year, 
under the rent of 48., that the tenancy was deter- 
mined by notice to quit, & that C., as such agent, 
served on plitf. a notice of his intention to recover 
possession of the said tenement, a du licate of 
which notice was served on the wife of pitf. on the 
premises, & read over & explained to her. The 
plea then set out the notice, & alleged that the 
justices duly issued their warrant, directed to 
defts. & all other constables & peace officers acting 
for the several parishes within the hundred of R.. 
& thereby authorised & commanded defts., & 
said other constables & officers, to enter on 
the said tenement, & deliver possession thereof 
to C. as such agent. The plea then proceeded to 
justify the rapa St & entering the premises, & 
removing the goods by virtue of the said warrant : 
—Held: the plea was bad, & defts. who acted in 
obedience to the warrant were not protected by 
Justices Protection Act, 1750 (c. 44). 

By the terms of the Act of Parliament, no officer 
can be justified in executing the warrant, except 
the constable of the district, division, or place, 
within which the premises are situated (PARKE, B.). 
—JONES v. CHAPMAN (1845), 14 M. & W. 124; 2 
Dow. & L. 907; 14 L. J. Ex. 818; 56 L. T. O. S. 
97; 10 J. P. 158; 153 BE. R. 416; subsequent 
proceedings (1849), 2 Exch. 803, Ex. Ch. 

493. Warrant granted without jurisdic- 
carr —BUTT v. 


cet oe 


NEWMAN, No. 481, ante. 

‘< -|—Constables Protection Act, 
1750 (c. 44), s. 6, protects constables acting in 
obedience to a warrant notwithstanding defect of 
jurisdiction in the justice or justices issuing it. 


ean 





Pitf., before commencing the action, had 
demanded a perusal & copy of the warrant, under 
Constables tection Act, 1750 (c. 44), s. 6. 


Defts. gave a copy, but did not give a perusal of 

the original, which it was not then in their power to 

produce, as it was in the possession of the keeper 
of the prison to which pltf. had been conveyed :— 

Held: this was a substantial compliance on their 

part with Constables Protection Act, 1750 (c. 44). 

—ATKINS v. KinBy (1840), 11 Ad. & El. 777; 4 

ae & Dav. 145; 9 L. J. M. O. 52; 113 EB. R. 

609. 

495. ——— Constable acting under bondi fide 
mistake.|—A constable acting under a warrant 
commanding him to take the goods of A., takes the 

oods of B., believing them to belong to A. :— 

eld: he was entitled to the protection of Con- 
stables Protection Act, 1750 (c. 44), s. 8, & an 
action against him must be brought within six 

calendar months.—PARTON v. WiiuiaMs (1820), 

8 B. & Ald. 330; 106 E. R. 684. 

Annotations :-—Apld. Smith v. Wiltahire (1821), 2 Brod. & 
Bing. 619. - ner vw. Grover (1831), 7 Bing. 312; 
Munday v. Stubbs (1850), 10 C. B. 432. A 
v. Harley (1858), 3 H. & N. 271. . 

1829), 10 B. & C. 377; Gosden v. Elphick 

45; Hormann v. Seneschal (1862), 11 W. 

496. Attempted cancellation of warrant.]-— 
BARONS v. LUSCOMBE, No. 510, A 

497. Constable acting outside authority.!— 
ALCOCK v. ANDREWS (1788), 2 Esp. 642; 170 KB. R. 


449. 
——— Question for jury.] —A ce 
a by his office in 


Smith v. Shaw 
ery 4 Exch. 
184. 








498. 
officer is not necessarily protected 
an action himself & another, for 
imprisonment, but it is a question for the jury, 
whether he has not been acting in the matter 
any other character than that of a mere 


in which case he is clearly liable in conjunction 





Parr I[V.—-EXEMPTIONS FROM LIABILITY. 


with the party originating the charge.—WALLIS v. 
DieNaM & RUTHVEN (1838), 2 J. P. 252. 
480. ——— Warrant addressed to another.| 





—Where a bench warrant, issued by a judge of the 
Ct. of K. B., was executed by a constable to whom 
it was not directed, out of his own district. In 
an action of trespass against the constable :—Held : 
pitf. was not bound to demand a poe & copy 
of the warrant, under Constables Protection Act, 
1750 (c. 44), 8s. 6.—GLADWELL v. BLAKE (1834), 
1 Cr. M. & R. 686; 2 Nev. & M. M. OC. 588; 5 
Tyr. 186; 4L.J.M.C. 13; 149 EB. R. 12385. 

5 .}—A. obtained a magis- 
trate’s warrant for the apprehension of C. upon a 
criminal charge, which, on the hearing, was dis- 
missed. is warrant was directed to the con- 
stable of D., a parish in the county of W. A. 
delivered the warrant to a county constable of W., 
& directed him to execute it, which he did :—Held : 
(1) the warrant could not be executed by any 
other constable than by a constable of the parish 
of D.; & consequently that the execution of it by 
the county constable was illegal; (2) trespass lay 
against A.; (3) the action not having been 
brought within six months after the commission 
of the trespass, the constable was protected under 
Constables Protection Act, 1750 (c. 44), ss. 6, 8.— 
FREEGARD v. BARNES (1852), 7 Exch. 827; 21 
L. J. Ex. 820; 19 L. T. O. 8.188; 16 J.P. 777; 
155 E.R. 1185. 

Annotation :—As to (1) Refd. R. v. Sanders (1867), L. R. 1 

Cc. Cc. R. 75. 

501. -——- Constable acting with authority — 
Acting irregularly.;—Atcock v. ANDREWS (1788), 
2 Esp. 542; 170 H.R. 449. 

502. Necessity for proof of strict obedience to 
warrant.|—-MONEY v. LeacH, No. 486, ante. 

508. Necessity for proof of warrant.]—Constable 
executing the warrant of a justice of peace, & 
sued in trespass, without the magistrate, is wit-hin 
the protection of the Constables Protection Act, 
1750 (c. 44), 5. 6, & entitled to a verdict on proof 
of such warrant; having first complied with 
pe demand of a perusal & copy of the warrant 

efore the action brought, though not within six 
days after such demand, as the Act directs.— 
JONES v. VAUGHAN (1804), 5 East, 445; 2 Smith, 
K.B.5; 102 E. R. 1141. 

504. ——.J—Butr_ ». 
ante. 

505. Time within which proceedings must be 
taken.|—PARTON v. WILLIAMS, No. 495, ante. 

506. ———.] —- Where constables were directed 
under a warrant to search for & take black cloth, 
supposed to have been stolen, & they took cloth 
of a different description & colour, & carried them 
before a magistrate, refusing, at the time they 
took them, to inform the owner whether they 
acted under a warrant or not :—Held: they were 
within the protection of Constables Protection Act, 
1750 (c. 44), s. 8, & therefore an action against 
them ought to have been commenced within six 
calendar months from the time of such taking, & 
it seems that that sect. applied to all cases of 
constables as such.—SMITH v. WILTSHIRE 
(1821), 2 Brod. & Bing. 619; 5 Moore, C. P. 322; 
129 E. R. 1105. 

Annotation :—Refd. Smith v. Shaw (1829), 10 B. & C. 277. 


507. --——.!—-FREEGARD v. BARNES, No. 500, 


ante. 
-]—-See Distress, Vol. XVIII., p. 412, 
No. 1516. 








NEWMAN, No. 48], 
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ii. Demand for Copy of Warrant, 
508. Necessity for.])-—PkEaRSON v. ROBERTS 
(1755), Barnes, 156; Willes, 668; 94 E. R. 853. 


Annotations :—Consd. Fletcher v. Wilkins (1805), 6 Kast, 
283. Refd. Geo . P. 78; 


v. Chambers (1843), 7 
Mellor v. Leather 11853), 1 KR. & B. 619; Gay v. Mathows 
(1862), 32 L. J. M. 68; Rhymney Ry. v. Price (1867), 
16 L. T. 394. 


510. ———.!|—-(1) Where magistrates, acting 
under 50 Geo. 3, c. 49, examine overseer’s accounts, 
declare a balance, & make an order for the pay- 
ment of that balance, & then issue a warrant to 
levy the amount by distress, they cannot, merely 
on the ground of a doubt whether they have 
correctly ascertained the balance, withdraw the 
warrant, & so render the constable liable as a 
trespasser. 

(2) In such a case there must be a demand of a 
copy of the warrant before any action brought 
against the constable. 

(3) If the warrant was wholly invalid, & the 
magistrates gave notice of nullity to the officer 
before it was executed, more especially if the 
party interested had not then required him to 
execute it, possibly the officer, if sued, would not 
be entitled to a copy of the warrant (DENMAN, 
C.J.).—Barons v. LUSCOMBE (1835), 3 Ad. & Hl. 
5689; 4L.J.M.C. 109; 111 KE. R. 6373 eub nom. 
Barrons v. LUSCOMBE, 1 Liar. & W. 457; & Nev. 
& M. K. B. oO 3 Nex = MM. C. oe. bic 

ons :—~.18 to ~ RR. ®. Crossman, Ka p. et- 
sailor 1908), U8 ay ae Gencrally, Refd. R. e Brisby 


(1849), T. & M. 109, 

511. ——- Where acts not authorised by 
warrant.]—The jurisdiction of magistrates cannot 
be tried in an action against their officers ; 
if the officers have a warrant, whether it is illegal 
or not, an action cannot be maintained against 
them for doing anything ordered by the warrant 
without a previous demand of a copy of it. Aliter, 
if the acts complained of were not authorised by 
the warrant.—PRIcE v. MERSENGER (1800), 
Hos. & P. 158; 3 Esp. 96; 126 BE. R. 1213, N. P. 
Annotations :—Consd. Bell v. Oaklvy (1814), 2M. & S. 259. 

. Sturch v. Clarke (1832), 4 B. & Ad. 113; Hoye v. 

Bush (1840), 1 Man, & G. 775. Refd. Smith v. Wiltshire 

(! ABU), r. Brod. & Bing. G19; Atkins v. Kilby (1840), 11 


612. ———------.)——A constable having a warrant 
authorising the seizure of certain specifled goods 
alleged to have becn stolen, seized those goods & 
others not specified in the warrant. The latter 
goods were not likely to furnish evidence of the 
identity of the former :—Held: he was liable in 
an action of trespass, though a copy of the warrant 
had not been demanded of him pursuant to 
Constables Protection Act, 1750 (c. 44), 8. 6.— 
CROZIER v. CUNDEY (1827), 6 B. & C, 232; 9 
Dow. & Ry. K. B. 224; 4 Dow. & Ry. M. C. 303 ; 
5L. J.0.8.M.C. 50; 108 BE. R. 489. 

— ay v. Grover (1831), 7 Bing. 312; 
Anpfton oO rien & Davis (1887), 16 Cox, O. C. 2465. 

513. 1—A magistrate having issued 
a@ warrant to apprehend J. H. for felony, the con- 
stable took a person of the name of R. H.., the latter 
being the person really intended to be described in 
the warrant. No demand of perusal of the warrant 
was made by the party arrested. In an action 
for false imprisonment against the constable :— 
Held: he was not justified in making the arrest, 
& it was not necessary, under the circumstances 
that the party should have demanded a perusal 
of the warrant.—-HoyLe v. Busu (1840), Drink- 
water, 15; 5 J. P. 30; sub nom. HOYE v. Buss, 











PART IV. SECT. 3, SUB-SECT. 2.—-C. (a) il. : 
508 1. Necessity for.}—FEraTHER v. Heexrn (1909), 9 8. K.N. 8. W. 192; 36 N. 8. W. W. N. 27.—AUs. 
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Sect. 8.—Ewercise of executive powers: Sub-sect. 2, 


C. (d) i. » sub-sects. 3 & 4, A. (a).] 


1 Man. & G. 775; 2 Scott, N. R. 86; 10 L. J. 
M. 0. 168; 133 B. R. 5465. 

514. ——— Where warrant executed out of dis- 
trict—Warrant of King’s Bench.]—-GLADWELL v. 
BLAKE, No. 499, ante. 

515. Sufficiency of.J—(1) Under Ecclesiastical 
Courts Act, 1818 (c. 127), s. 12, which requires 
that an action for anyt done in pursuance of 
the Act shall be commenced within three calendar 
months after the fact committed, an action of 
trespass for seizing, taking, & carrying away, & 
distraining & selling pltf.’s goods, under a warrant 
of distress for arrears of a church rate, may be 
Seven within three calendar months after the 


e. 

(2) Where a demand for the perusal & copy of 
&@ magistrate’s warrant, in pursuance of Constables 
Protection Act, 1750 (c. 44), 8. 6, required the 
peruse! & copy to be given within three days :— 

eld: this was a sufficient demand to entitle the 
party to sue, although the statute said that no 
action should be brought until the perusal & copy 
shall had been refused for six days after demand.— 
OOLLINS v. RosE (1839), 6 M. & W. 194; 7 Dowl. 
796; 8L. J. Bx. 273; 33. P. 856; 151 E.R. 83. 
Annotation :—-As to (1) Refd. Pease v. Chaytor (1863), 3 

B. & 8. 620. 

516. Compliance with demand—-Whether trover 

lies—Necessity for joining magistrate.|—A party 
cannot maintain trover against a constable for 
a wrongful taking of goods under a justice’s 
warrant, without joining the justice as deft., if 
perusal & copy of the warrant have been given 
under Constables Protection Act, 1850 (c. 44), 
s. 6.—Lyons v. GOLDING (1829), 8 C. & P. 586, 
N. P.; subsequent proceed mas sub nom. MIERS 
v. GoLpINne, 7 L. J. O. S. K. B. 222. 
.]—A. refusal by a constable, on 
demand, to redeliver goods taken under a magis- 
trate’s warrant, is not sufficient evidence to support 
action of trover against such constable. Qu.: if 
trover be an action within Constables Protection 
Act, 1750 (c. 44), s. 6.—MiErs v. GOLDING (1828), 
1L.J.0.8. K. B. 222, 

518. —-—- Sufficiency.,—ATKINS v. KILBY, No. 
494, ante. 

Illegal or excessive ace oee ece 
Vol. AVIII., p. 412, Nos. 1517— 








DISTRESS, 
522, 1526, 1527. 


Sub-sEcr. 3.—CRIMINAL LIABILITY. 


518. Protection of public officers—-Same as 
Ayr detaaety eae v. HARTLEY (1825), 4 B. & Ad. 
869, n. 3 11 PR. R. 682. 

620. Liability for acts of subordinates—General 

521. -——— Prison warden—Murder committed 
by subordinate.)—R. ». Hueains (1780), Fitz-G. 
177; 1 Barn. K. B. 896: 2 Ld. Raym, 1574; 2 
Stra. 883; 17 State Tr. 309; 94 E. R. 708. 
Annotations :-—Refd. Wilkinson e. Salter (1735), Lee temp. 

pare $10; Jones v. Nicholls (1829) Moo. & P. 12. 

entd. R.'v. Burridge (1785), P. Wms. 439; RB. »v. 

Francois . 188; t v. Shepherd (1773), 8 

tls. 403; R. wv. Lea (1837), 2 Mood. C. C. 9; Campbell 

vw. R. (1846), 11 Q. B. 799; May v. Burdett (1846), 16 

L. &. B. 64; or vw. BR. ay » is R.1 Q. B. 289; 

R. t. phy (1869), L. R. 3 P. C. 535 ; Manton v. Brockle- 
bank (1998), 92 L. J. K. B. 624. 


CAN t. THEODORE (1917), 23 C. L. R. 


h. Liability of Crown—For acts o 
—- DAVIDSON ov. 


g. Treasurer of Queensland.}—DuN- servants.) 
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522. ——— Army officer—Manslaughter by gun- 


fire.|—A gun disc ed in the ordinary & regular 
course of ball practice by an artill in a 
garrison town missed the mark & ed a man 


who was lawfully passing near the spot in a boat, 
the place being te public one & open to all Her 
Majesty’s subjects. The artilleryman who fired 
the gun was acting under the command of a superior 
officer, who was acting in obedience to the general 
orders of the Major-General :—Held: the Major- 
General was not guilty of manslaughter.—R. v. 
HurcHInson (1864), 9 Cox, C. C. 555. 


Sus-sEcT. 4.—LIABILITY FOR ACTS OF 
SUBORDINATES. 
A. Crown Servanis. 
(a) In General. 

523. General rule—Not liable.|—Mmrszy Docks 
TRUSTEES v. GIBBS, No. 541, post. 

524. Head of Government department—Post- 
master General.]-—The head of a public office under 
Govt. with power to appoint & remove the servants 
of the office who are to be paid by, & give at his 
discretion security to Govt. is not responsible to 
an individual for a loss occasioned by the default 
of such servants. The servant who is guilty of the 
default is. The Postmaster General is not answer- 
able for a packet delivered to the receiver at the 
post office & lost out of the office.—LANE v. 
Cotron (1701), 1 Ld. Raym. 646; Carth. 487; 
1 Com. 100; Holt, K. B. 582; 5 Mod. Rep. 455 ; 
11 Mod. Rep. 12; 12 Mod. Rep. 472; 1 Salk. 17; 
91 KH. R. 1332. 

Annotations :—-Folld. Whitfield +. Le Despencer (1778), 2 

Cowp. 754. Gonsd. Mersey Docks ‘Trustees v. Gibbs 


1866), L. R. 1 H. L. 93; Bainbridge v. Postmaster- 
eneral, [1906] 1 K. B.178. Refd. Jones v. Mart (1697), 
2 Salk. 441: Nicholson v. Mounsoy & Symes (1812), 15 
Kast, 384; R.v. Kay (1857), 26 L. J. M.C. 119. Mentd. 
h. v. Cotton (1751), Park. 112; Perkins ». Smith (1752), 
Say. 40; Laugher v. Pointor (1826), 5 BRB. & C. 5473 
Muspratt v. Gregory (1836), 1 M. & W. 633; Duncan v. 
Findlater (1839), 6 Cl. & Fin. 894; Johnson v. Mid. Ry. 
1849), 4 Kxch. 367; Woods v. Finnis (1852), 16 Jur. 
36; Hearn v. L. & 8. W. Ry. (1855), 24 L. J. Ex. 180; 
TR. ». Gibbs (1855), Dears. C. C. 445; Bennett v. Bayes 
6 H. & N. 391: R. v. Treasury Lords Comrs. 
L. J. Q. B. 178; Clarke v. West. Ham Corpn., 
09} 2 K. B. 858; Bamfield v. Goole & Sheffield Trans- 
port Co., [1910] 2 K. B. 94; G.N. FE 


4 > G.N. Ry. v. L. KE. P. Trans- 
port & Depository, [1922] 2 K. B. 742. 


525. ---—- ———.|-— ROWNING 1 v. 
No. 395, ante. 

526. ~———- .|—Case does not lie against the 
Postmaster General, for a bank note stolen by one 
of the sorters out of a letter delivered into the 
post office.——WHITFIELD v. LE DESPENCER (LORD) 
(1778), 2 Cowp. 754; 98 E. R. 1344. : 
Annotations :---Consd. Mersey Docks ‘Trustees v. Gibbs 

(1866), L. R. 1 H. L. 93; Bainbridge v. Postmaster- 

General, [1906] 1 K. B. 178. Refd. Tobin v. R. (1864), 

16 C. B. N.S. 310. 

527. ——~.] —- MERsry Docks TRUSTEES 
v. GrbBs, No. 541, post. 

528. -~—~.|--The Postmaster General is 
not liable in his official capacity as head of the 
telegraph department of the post office for wrong- 
ful acta done by his subordinates in carrying on 
the business of the department.—BAImNsRIDGE v. 
PostTMASTER-GENERAL, (1906] 1 K. B. 178; 75 
L. J. K. B. 366; 94 L. T. 120; 54 W. R. 221; 
22 T. L. R. 70, C. A. 


Annotations : ned. Roper v. Public Worka Comrs., (1915 
s ee saa Mackenzie-Konnedy v. Air Council 127) 4 


GOODCHILD, 











(1897), 6 Exch. C. R. 51.—CAN, 
jinuaere Bt Te be ene b 
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529. ——— Lords of Admiralty.) —RaxzicH v. 
GOSsCHEN, No. 379, ante. ¥] 

530. ——- —- J—Pitt., a retired naval officer, 
brought an action against the former First Lord 
of the Admlty. for alleged false imprisonment & 
for the alleged malicious & wrongful retirement of 
pitf. from the Navy. The claim against deft. for 
false imprisonment was in respect of acts done by 
his subordinates, & was not based on any allegation 
that deft. knew of it at the time. The other claim 
was framed as follows in the statement of claim : 
‘* Further, deft. by an order made on Nov. 6, 1915. 
wrongfully & maliciously caused pltf. to be placed 
on retired pay, & also caused the retirement to be 
published in the London Gazette & other news- 
fd ele whereby pltf. has suffered damage ” :— 

eld: as regards the alleged false imprisonment, 
no action lay against the head of a govt. depart- 
ment for any wrong committed by a subordinate 
officer, & as regards the other claim, the wording 
of it was meagre & ambiguous & tended to em- 
barrass & prejudice the fair trial of the action, & 
therefore the statement of claim should be struck 
out, but pltf. should have leave to amend it, as the 
question whether a case involving matters of 
military or naval discipline was cognisable in a 
civil ct. was still an open question, at all events in 
the House of Lords.—FRASER v. BALFOuR (1918), 
87 L. J. K. B. 1116; 34 T. L. R. 5023 sub nom. 
FRAZER v. BALFour, 62 Sol. Jo. 680, H. L. 
Annotations :—Consd. Heddon v. evans (1919), 35 T. lL. I. 

642. Refd. kverett v. Griffiths, [1920] 3 K. B. 163. 

581. Naval officer—-Wrongful seizure by subor- 
dinate—Under express orders.]—-The actual wrong- 
doer is the only person responsible in the Ct. of 
Admilty. for injuries of seizure; a suit dismissed 
against the admiral of the station being not privy 
to the fact. 

The actual wrongdoer is the man to answer in 
judgment; to him responsibility is attached in 
this ct. He may have other persons responsible 
over to him; & that responsibility may be en- 
forced....Ifacaptain made a wrong seizure, under 
the express orders of an admiral, that admiral 
may be made answerable in the damayes occasioned 
to the captain by that improper act; but it is the 
constant practice of this ct. to have the actual 
wrongdoer the party before the ct. (SIR WILLIAM 
Scotr).—THE MENTOR (1780), 1 Ch. Rob. 179; 
1 Eng. Pr. Cas. 96; 165 E. R. 141. 


. Annotations :—Consd. The Athol (1842), 1 Wm. Hob. 374. 
Refd. Rchacht v. Otter, The Ostsce (1855), ¥ Moo. P. C. C. 





Katherina (1860), 30 L. J. P. M. & A. 21; The Oscar II, 

{1919} P. 171; The Wilhelmina, [1923] P. 112. 

532, ——— Negligent navigation by subordinate.|} 
—The captain of a sloop of war is not answerable 
for damage done by her running down another 
vessel; the mischief appearing to have been done 
during the watch of the lieutenant, who was upon 
deck, & had the actual direction & management 
of the steering & navigating of the sloop at the 
time, & when the captain was not ae eck, nor 
was called by his duty to be there.—-NICHOLSON v. 
eh al & Symes (1812), 15 East, 384; 104 
Annotations :-—-Refd. Carruthers v. Sydebotham (1815), 4 

M. & 8.77; Laugher v. Pointer (1826), 5 B. & C. 547; 

(igo 1 Wm. Rob. 95 ; Mersey Docks 
v. Gibbs 66), L. R.1 H.L. 93. Mentd. Adair v. Young 

(1879), 12 Ch. D. 13. 

5338, ——— Improper docking by subordinate.|— 
Wricur & Son v. Lzrusriver (1890), 63 L. T. 
5672; 77. L. R. 125; 6 . M. L. C. 568, O. A. 

534. areata! officer — eae ett. by 
subordinate-——Under express orders.)——Deft. was 
Lieutenant Governor of the Fortress of Gibraltar, 
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& wishing to obtain ion of T., a Spanish 
refugee, whom he ed was harboured in the 
house of pltf., an English merchant residing at 
Gibraltar, he placed a part of the military force 
of the garrison under the command of his military 
secretary, who ordered them to surround pltf.’s 
house, &, in the course of their duty, one of the 
soldiers prevented plitf.'s egress. his was the 
assault & false imprisonment complained of :— 
Heid: (1) there was sufficient evidence to go to 
the jury, the various proceedings were under the 
direction, & carried on by the authority of the 
commandant of the garrison; (2) the soldiers 
being directed to scarch for 'T., whose person they 
did not know, the Governor’s military secretary 
in command of them was only carrying out his 
orders in directing them to prevent all persons 
from leaving the house ; & the Governor’s general 
orders made him liable for this particular act.— 
GLYNN v. LLouston (1841), 2 Man. & G. 887; 4 
State Tr. N. S. 1368; 2 Scott, N. BR. 648; 5 Jur. 
195; 133 KE. R. 775. 

Annotation -— Generally, Mentd. Seott v. Seymour (1862), 

10 W. i. 730. 

535, —--—- ---—-.] -— A person knowingly ac- 
cepted the enlistment shilling from a soldier who 
was not attested, but was acting under the orders 
of the recruiting serjeant. Le then absented him- 
self, but was found & taken before a magistrate. 
The magistrate heard the case, but refused to 
commit or discharge him, & he was then sent to the 
civil prison, & from thence removed to the military 
guardroom, & there detained, 

Qu. : whether an action would lie for false im- 
prisonment against the officer in command. Such 
action must, under 11 & 12 Vict. c. 11, 5. 04, be 
brought within six months of the imprisonment.— 
WoLTon v. Freeze (1851), 18 L. DO. S. 168, 

>? 


536. Governor of prison--False imprisonment 
by warder.]——A prisoner, who had been on bail, was 
acquitted on a charge of felony at quarter sessions 
& ordered to be discharged. ic was then taken 
by the warders who were in charge of the prisoner 
to the cells below the ct. & detained there by them 
by a short time until they had ascertained from 
him certain particulars. The governor of the gaol 
was not present at the trial, nor was the detention 
effected by his orders. In an action against the 
governor for false imprisonment :—Held: the 
governor was responsible for the acts of the 
warders.—MER v. CRUIKSHANK (1902), 86 L. T. 
108; 663. P. 89; 18 T. L. R. 271; 20 Cox, ©. C. 
210. 

537. Procurator General—-Loss of cargo-- 
Neutral ship sunk by warship.]—Resp.’s goods on 
board the neutral ship QO. were lost through a 
collision with His Majesty's ship J’., while the J’. 
was effecting the capture of the O. The collision 
was solely caused by the negligence of the I’. 
Proceedings in prize were instituted by the Pro- 
curator General against some of the parcels of 
goods laden in the O., & they were condemned, but 
there were no proceedings against the ship nor 
against resp.’s goods, which it was admitted were 
not liable to condemnation. In an action brought 
by resp. by writ in the Prize Ct. against the Pro- 
curator General, the President ordered the restora- 
tion of resp.’s goods & that their value be asccr- 
tained by the istrar & merchants :—Held: as 
the affect of the Prize Ct. Rules, 1914, whereby the 
Procurator General was substituted for the actual 
captors, he was liable to resp.; & the rules were 
not ulira vires so far as they imposed that liability. 
—THe OscaR II, [1920] A. C. 748; 123 L. T. 4743 
86 T. L. R. 683; 14 Asp. M. L. C. 447; sub nom. 
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Sect. 8.—Ewercise of executive powers: Sub-sect. 4, 
A. (a) & (b), & B. Sect. 4: Sub-sect. 1.) 


PROCURATOR-GENERAL v. OLivaRius, Oscar II 
(Part CarGco Ex), 89 L. J. P. 221, P. C. 
Annotation :—Refd. The Wilhelmina, [1923] P. 112. 

Sheriff.|——-See SnHenirrs & BAILiFTs. 

538. bility for private servants.|—The Chan- 
cellor of the augmentations delivers a bond, 
which he had taken for the Queen by virtue of his 
office, to his servant to bail to the clerk to whom 
the custody of it belonged ; the servant conspires 
with the obligor & cancels the bond, his master is 
chargeable to the Queen for it, & so is the servant 
& obligor.—NorTH’s (LORD) CASE (1557), 2 Dyer, 
161 a; 73 BE. R. 350. 

Annotations :—Consd. Boson ». Sandford (1690), 3 Mod. Rep. 

821. Refd. Coke’s Caso (1623), Godb. 289. 

Liability for libel.)|—See Lipen, Vol. XXXII, 

Criminal Hability.|—Sce Sect. 2, sub-sect. 3, ante. 


(6) Who are Crown Servants. 

5389. Dock trustees.}—MERsEY Docks TRUSTEES 
v. GiBBS, No. 541, post. 

540. Corporation of Trinity House.|—By M. S. 
Act, 1854 (c. 104), the superintendence & man- 
agement of all lighthouses & beacons in Eng- 
land & the adjacent seas are vested in the Trinity 
House, subject to the existing jurisdiction of local 
lighthouse authorities: the Trinity House shall 
continue to hold & maintain all property vested 
in them in the same manner & for the same pur- 
poses as they have hitherto held & maintained the 
same, & cxtensive powers are given to them, to be 
exercised with the consent of the Board of Trade, 
in respect of the management & control of light- 
houses & beacons which are subject to the juris- 
diction of local authorities, & in other respects. 
The Act further provides that the light. dues levied 
oy the Trinity House shall be carried to the account 
of the Mercantile Marine Fund ; that the expenses 
incurred in respect of the service of lighthouses & 
beacons shall be paid out of that fund; that the 
Trinity House shall account to the Board of Trade 
for their receipts & expenditure, & that their ac- 
counts shall be audited by the Comrs. of Audit :— 
Held: the Corpn. of Trinity House were not by 
virtue of M. S. Act, 1854 (c. 104), constituted 
servants of the Crown so as to excmpt them from 
liability to an action for negligence in the per- 
formance of their duties.—GILRERT v. TRINITY 
HouskE Coren, (1886), 17 Q. B. D. 705; 56 L. J. 
Q. B. 85; 35 W. R. 30; 2T. L. R. 708, D.C. 
Annotations :—Consd. Mackenzie-Kennedy v. Air Council, 

11927] 2 K. B. 517. Refd. McClolland v. Manchester 

Corpn., (1912) 1 K. B Boynton v. Ancholme 


» 118; 
Drainage & Navigation Comrs., [1921] 2 K. B. 213; 
1 acai Meat Industry Board v. Sheedy, [1927] A. C. 


aver mernerer ener eeeareanunnnrsritosumee=tetsise tetera tases setae nS RD ASNSNSnp- 
P ART IV. SECT. 3 SUB-SECT. 4.— n. 
A. (b). 


army officer 


i. Army officer.}—An 22, 1916, 8. 6 
sn Ghinege of Grown pranerte miler bee he Cro 


Crown Llebiitin ee ey 
been maliciously destroyed is a servant rown 118 8 o. 1, 

thin & the South African Railw: 
wi é & 7 Harbours is not lia 
mitted by him whil 


of the Crown Will. 4, 
o. 116, s. 137, for the purpose of making 
an ormation in respect of a claim 
for compensation for auch destruction. 
—-$BORETARY OF STATE FOR WaR v. 
WESTMEATH OOUNTY OOUNOCIL (1919), 
83 I. L. T, 167.—IR. 


Whether railway constab 
railway constable appointed under Act 
7, is not a servant of 


duties as a policeman.—HEIBERG vo 
SoutTH OAN RaltLw. 
BOURS, {1918] Ww, L. D. 42.—S. AF. 


Pusuic Auruorittes, Bopres AND OFFICERS. 


B. Bodies and Officere Performing Public Duties. 

541. General rule.}——A body corporate never 
can either take care or neglect to take care, except 
through ites servants; &, assuming it was the duty 
of these trustees to take reasonable care that the 
dock was in a fit state, it seems clear that if they, 
by their servants, had the means of knowing that 
the dock was in an unfit state, & were negligent! 
ignorant of its state, they did neglect this duty, 
did not take reasonable care that it was fit (BLACK- 
BURN, J.). : ; 

The liability of a servant of the public is no 
greater than that of the servant of any other 
principal, though the recourse against the principal, 
the public, cannot be by an action. The principle 
is the same as that on which the surveyor of 
highways is not responsible to a person su 
injury from the parish ways being out of repair, 
though no action can be brought against his 
principals, the inhabitants of the parish. But 
defts. [dock trustees] . .. are not servants of the 
public in that sense (BLACKBURN, J.). 

This case falls within the penee of those cases 
which have decided, that when a person is acting 
as a public officer on behalf of govt., & has the 
management of some branch of the govt. business, 
he is not responsible for the neglect or misconduct 
of servants, though appointed by himself in the 
same business... . 

The subordinates are the servants of the public, 
not of the person or persons who have the super- 
intendence of that department, even if appointed 
by them. Thus the Postmaster General, who has 
the management of one department of the public 
service, the duly receiving & conveying & deliver- 
ing letters from & to different places, which is 
eminently beneficial to the whole community, & 
causes profit to the govt., is not responsible for 
any of the servants of the Post Office department, 
though he might appoint or dismiss them (LORD 
WENSLEYDALE).—-MERSEY Docks TRUSTEES v. 
GiBBs (1866), L. R.1 H. L. 938; 11H. L. Cas. 686 ; 
85 L. J. Ex. 225; 14 L. T. 677; 30 J. P. 467; 12 
Jur. N.S. 571; 14 W. R. 872; 2 Mar. L. C. 353, 
H. L.; affg. S. C. sub nom. GisBBs v. LIVERPOOL 
Docks TRUSTEES (1858), 3 H. & N. 164, Ex. Ch. ; 
S. C. sub nom. MERSEY Docks & HARBOUR 
BOARD v. PENHALLOW (1861), 7 H. & N. 329, Ex. 


Annotations :—Consd. Coe v. Wise (1866), L. R.1Q. B. 711; 
Tuckor v. Axbridge Highway Board (1888), 53 J. P. 87; 
Lieb Extract of Meat Co. v. Mersey Docks & Harbour | 

alter Nelson, {1918} 2 K. B. 381. RBedfd. 
(1858), 3 H. & N. 308; Southampton & 
B Southampton L. B. of Health (1858), 

8 BE. & B. 801; - Goe (1859), 4 H. & N. 350; 

Metcalfe v. Hetherington (1860), 5 H. & N. 719; Holliday 

ve. St. Leonard, Shoreditch (1861), 11 C. B. N. 8. ; 

Whitchouse v. Fellowes (1861), 10 C. B. N.S. 765; Thomp- 


le.) — A o. Hospital authorities & medical 
itiok io an action for damages 
brough by pltf. against the Hobart 
Public Hosp Board for negligent, 
unskilful, & wrongful treatment by the 
erintendent of the Hobart 


by tho 
"1910, 
& 


ays surgeon su 
ble for torta com- | General ospital : — : _ under 
e discharging his | Hospitals Act, 1918, the Board’s sole 
duty with regard to medicine & surgery 


AYs & Har- was to use as much care as was necessary 


to see that its medioal officers were so 


UB-£ ualified by their skill & trustworth 
Mfembers of armed f rt hy tay ae Ww ie by th selene ter ve to, thom for 
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State.}~—The mombers of the eee | or place near any road street mae no allegation of failure by the board in 
foroes of the 5 are servants of the | borough is, for want of sufficient pro- | this duty, the action must fail.— 
ublio in the employment of the Govt. | tection, dangerous to the knowledge | CUMMINa v. Honart Pubic HosPirals 
as such, fellow-servants of the | of the surveyor or other proper officer | Boarb (1923), 19 Tas. L. R. 18.—AUS. 


a ot Se ra 
or a. no 
ma facie be Tb —~—O) 


a. AROLAN v. | such want of 
pales FOR DEeFENOR, 11937) I. FR. 


of the SOND: the latter is liabl 
or 


PoRTLAND Cone sth, ey or 
R. (L.) 226.—AUS. 4 . L. | servant of 


© in 


eens th Moer 
ting frais p aaa Bi te medical health o 


of a m corpn. appointed under 
R. 8. QO. rest, 0. 205, 8s. 37, is not a 

the corpn. so as to make 
the ocorpn. Liable for his acts done 


Part IV.—Exemptions FRoM LIABILITY. 


son v. N, BE. Ry. (1862), 2 B. & 8. 119: Brownlow »v. 
litan Board of a ds C-B-N. 8. 


Metropo of Works & Aird 

768; Ohrby_ wv. Ryde Comr. 1864 743; 
Stiles v. Cardiff Steam Na on Co. (1864), 33 L. J. 
Q. B. 310; Worral Waterworks Co. v. Lloyd (1866), L. R. 
> eo 47 ; («) e 
6G. B. 214; Clowes” 


(1871), L. R. 
teries 
v. Thames Conservators (1874 


v. Hindley L. B. rei) L. R. 10 


2 Q. B. D. 145; Forbes v. Lee Co 
D. 116; 


Lowther v. Curwen (1887), 
1889), 14 P. D. 64: Gibral 
1890), 15 App. Cas. 400; 

mrs., {1892} 1 Q. B. 848; 

Soc. of wa 


The Bearn, pres) P. 48; 
Comrs., (1907] 1 K. B. 316 
Vv. 
901; 
elland v. Manchester Corpn., 


Papworth v. Battersea Co 
8.8. Co. v. Hull 


& Navigation Comrs., [1921 
Ceylon, {1926] A. C. 147. 
(1863), 3 

(1869), 17 
Q. B. D. §153 


K. B. 541; ayward wv. D 


° 
t] 


137 L. T. 57. 


542. Clerks of commissioners — Negligence of 
employees.]—Clerks of comrs. entrusted with the 
conduct of public works, are not liable in damages 
for an injury occasioned by the negligence of 
artificers employed under their authority.— HALL 


in pursuance of his statutory duties.— 
ForsytH v. CaNnni¥rr & ‘TORONTO 
CoRPN. (1890), 20 O. R. 478.—CAN, 


BELLEVILLE 





q. .}—SIMPSON ., 
LocAL BoARD OF HEALTH (1917), 40 
R. 406 ; 39 D. L. R. 442.— 


os L. 

Yr. -J— The contract between 
pltt., who was a patient in a hospital, 
& deft. hospital board :—/leld : to be 
one whereunder the bpard undertook 
to supply proper & sufficient nursing, 
& not one whereunder its obligation 
was limited to the furnishing of qualified 
& competent nurses, & the board were, 
therefore, Hiable for injuries to pltf. 
resulting from the negligence of a 
nurse, one of ita employees, in placing 
hot water bottles at pltf.’s fcet.— 
Exx v. HicH RIVER MUNICIPAL 
HospitaL DistrRicr No. 11 (Alta.), 
Oak 1D.L. R.91; (1926]1 W. W. R. 
38. AN. 


t. ———.] — A hospital board organ- 
ised under Municipal Hospitale Act, 
R. 8. A., 1922, Cc. 116, being a pub- 

vernmental institution subject 
to the authority of the Minister of 
Health & to rules & tions made 
from time to time by Licutenant- 
Governor in Council, is not Hable in 

Seen the absence of an seg, phar 
contract between it & a paying patient, 
uffered by such patient 
the nursing 


of 
at foast, tho board "bas 
carried out ita duty of providing 
an efficient h tal & /.-~NYBERG 
Hoane 1986)8 D Le et S63 11936] 
1 W. W. R400. "93 Alta. L. R. 1.— 





a. -——~-.] — Brenwn . LIMBRIck 
Ustox (eta), aL, Kt. ir. 43.—IR. 


Canterbury Corpn. 
; Clowes v. Staffordshire Pot- 


rworks Co. (1872), 8 Ch. App. 129, n.; Winch (i860) 5 B. 


. B. 219; 
Corpn. (1876), 23 W. R. 4 
Co. (1876), 1 C. P. D. 482; 
Holborn Union v. St. Leonard, Shoreditch Vestry (1876), 
nservancy Board (1879), 
4 : ; Hill v. Metropolitan Asylum District 
cgay 4 9 B. D. 433; Floming ». Manchester Corpn. 
44 L. T. 517; Dormont cv. Furn 
D. 496; R. v. Williams (1884), 9 
8 L. T. 1 
sa a Ib 
. vw. Selby Dam Drainage 
Taff Vale Ry. v. Amalgamated 
4 rvants, (1901], A. 
v. Manchester Ship Canal Co. (1903), 19 T. L. R. 398; 
Bede S.S. Co. v. River Wear 
; Queens of the River 8.S. Co. 


SHR ke secs 


ton, Gibb & Thames Conservators 
Tozeland v. West Ham Union, [1907] 1 K. B. 920; 
Hillyer v. St. Bartholomew's Hospital, [1909] 2 K. BK. 820; 
M {1912) 1 K. B. 118; 
n., (1914); 2 K. B. 89; 
& Barnsley Ry., {1914] 2 K. B. 788; 
The Ella, (1915) P. 111; Bo a ery wa Drainage 
(1923), 130 L. T. 448; British Petroleum Co. v. A.-G. for 
Mentd. Waller v. S. E. Ry. 
2L. J. Ex. 205; Birch v. Marylebone Vestry 
W. R. 1014; Harris v. G. 
Weir v. Barnett (1877), ae 
Jersey v. Uxbridge Sanitary Authority, [1891] 3 Ch. 183; 
Hackney Corpn. v. Lee Conservancy Board, [1904] 3 
d Lane Theatre & Moss 

pis: {1917] 2 K. B. 899; Baker v. James, [1921] 2 
K. B. 674; Sutcliffe v. Clients Investment Co., [1924] 2 
K. B. 746; Silverman v. Imperial London Hotels (1927), 


Ry. K. B. PN . 


Lunatic Asylum Cl. & Fin. 894 


SERVANT, Vol. 
1203-1210. 


ess Ry. (1883), 11 
Comrs. v. O 


- 426; Crossfield 


1907), 96 L. T. 


Pyman 


The Devon 544. 





W. Ry. (1876), 1 
3 ix! D. .32: 


1560. 
Smith 


Ferrand (1827), 
(1845), M 





b. .J—Guardians of the poor 
are not answerable iu damages in their 
corporated capacity for injuries cansed 
by the negligence of their officials In 
the treatment of poor paticnts received 
into workhouse hospitals.- -DUNBAR ¥. 
ARDEE UNION, [1897] 2 I. R. 76.—IR. 

Cc. .}) — AUCKLAND HOSPITAL 
Disrricr & CHARITABLE AID BOARD 
. TOyEve (1892), 10 N. Z. lL. R. 597.— 





d. .}~Apart from special con- 
tract the managers of a public hospital 
are not responsible to the patients 
whom they receive (whether pay- 
ing or non-paying) for unskilful or 
negligent medical treatment, provided 
they have exercised due care in the 
selection of bs cen aa pt A 
FOOTE vt. REENOCK : 
(Direcrors), [1912] 8, C. 69.—SCOT. 

e. .}—-HARTL v. PRETORIA Hos- 
ne {1915} T. BP. D. 336. 








{. Firewards &: fire commission.7s. | 
—Moik v. Criry OF HALIFAX COHPN. 
(tees), 25 N. Ss. R. (13 R. & Q.) 241.— 


g. Secretary-treasurer.) — A muni- 
ci corpn. is Mable to respond in 
ra "Tor the act of ite secretary- 
treasurer in sending to a collecting 
justice the name of pitf. as having 
made default in the payment of a rate, 
which had been ili ly imposed upon 
him, at the same t. Prepestyvenpad the 
CMAVLLO ‘men 

race eee i dsr, 
tion t -» Un w P 

for want of goods Eg chattels whereon 
to levy, he was lodged in prison.— 
MEeLLon v. Kino’a Country MUNI- 
oe aare (1900), 35 N. B. R. 153.— 


Annotations :-—Apld. 


2H. & N. 204. Apl » Solid St. I 

e e ° 4 0 a cy e 

ditch (1861), ALS C. B. N. 8. 98. ad. C 
eer ree a, Aas ersey Docks Truateca «. Gibbs 
ones v. Mersey Docks (1865), 11 H. 
Trustees for public purposes.}—See Master & 
XXXIV., 


Guardians—Liability for act of relieving officer.) 
—See Lunatics, Vol. XXXIII., p. 257, No. 1765, 

Election officials.|—See EnecTions, Vol. XX., 
p. 106, No. 859. 

Highway authorities.|}—-See 
XXVI., pp. 408-410, Nos. 1292-1310. 

Sheriffs & baillffs.|—-See SieRIFFs, 


454; Ashby v. White (1703), 2 
v. Boucher (1734), Lee temp. Hard. 60. ° 
Miller v. Seare (1777), 2 Wm. BL 114. 
. B.& C. 611 


(1843), 12 Jur. 286. Apld. 
« B.N.S. 523. 
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v. SMITH (1824), 2 Bing. 156; 9 Moore, C. P, 226: 
2L. 3.0.8.0. P. 113; 180 E. RB. 265. / 
Gumpbreys v. Mears (1827), 1 Man. & 


Duncan tv. Findlater (1839), 6 
tt v. Manchester core: (1857), 

S, Shore- 
Consd. Coo v. Wise 
d. Mersey Docks v. Cameron, 
. Cas, 443. 


pp. 168, 154, Nos. 


HWiaguways, Vol, 


Sect. 4.—EXERCISE OF JUDICIAL POWERS. 
Sup-srecr. 1.-—IN GENERAL. 

543. No action lies—-For acts done in character 
of judge.}|—-ANON. (1610), 1 Roll. Abr. 92. 
———.|—An action will not lie against 
& judge for what he does judicially, though erro- 
neously.—- HAMOND v. HowELui (1677), 2 Mod. 
Rep. 218; 86 KK. BR. 103853; previous proceedings 
(1674), 1 Mod. Rep. 184. 


Annotations :-—Consd. Gwinne +. Poole (1692), 2 Lut. App. 
Apld. Groenvelt v. Burwell (1700), 1) Ld. itaym. 


Ld. Rayin. 838, nsq. 
Apld. Garnott v. 
- Consd. Watson «. Bodell 
W.. 57.  Distd. Lindsuy o. Leigh 
Kemp v. Noville (1861), 10 


545. ——- ——-.]-- To an action of trespass & 
false imprisonment, a plea that deft. was Governor 
of Barbadoes; that he appointed pltf. deputy- 


h. —--—-.J---CUMMINGH ®, YORK ToOWN- 
Bir, (1926)4 DL RYT; 59O.L. R. 
mt) or AN. 

k. Police officer.)- A police officer 
js not the agent of the  munl- 
Gipal corpn. whieh appotntsa him to 
the position &, if he ts negligent in 
performing his duty as u guardian of 
the public peace, the corpn. iA not 


responsible. —McCLEAVE ». MONCTON 
CORPN. (1902), 32 58. C. RR. 100,—-CAN, 
1. J—The British South Africa 





Co. is not Hable in damuges to ao 
person wrongfully arrested by a police 
constable appointed under Southern 
Rhodesia Ordinance 21, 1903, Inas- 
much as such constable in effecting an 
arrest ig neither the agent aor tbe 
servant of the co., but is paisa a out 
a duty cntrusted to him ry the - 
Jature.—Baitisn SouTH AFUCA (oO. 
v. CRIOKMORE, [1921] App. D. 107.— 
8. AF. 

m. Rteturning officer.J-—GARBUTT v. 
CITY OF WINNIPEG CORPN. (1908), 18 
Man. L. R. $45; y W. lu. 43 660.— 
CAN. 

n. Ratification of tortious acts.) -~ 
A public officer may by ratifying the 
tortious acts of his suburdinat. officer 
become Mable for the consequences of 
such acts.—WHITTAKER  ?. vos, 
MORANT v. Roos, [1912] App. D. 92.— 


AF, 


PART IV. SECT. 4, SUB-SECT. 1. 
j. No action licea—For acts done 
ia chose of Eg ra ea action will 
lie against a ju of the Ct. of Kecord 


act dons by him in the 
cor his. judicial functions —-WaRpD v. 


FREEMAN (1852), Z ye Cc. L. R. 460,-— 
IR. 
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Sect. 4.—Exercise of judicial powers: Sub-sects. 1 
& 2, A.,.B. (a), (b) & (c), & C.) 


SR a LOR LEPC LE STL TELE AY NANI ICI ENNIS i SALTS T LET TID, 


governor during his absence; that pltf. did malé 
et arbitrarie execute the office; & that by powers 
vested in him for that poroe he [deft.] called a 
Council, before whom deft. was charged, & com- 
mitted to the custody of the provost marshal for 
maladministration; which is the same assault 
& imprisonment, etc., is a good justification ; for 
an action will not lie against a person for acts donc 
in the character of a judge.—WytTHuam v. DUTTON 
(1688), 3 Mod. Rep. 159; 87 E. R. 103. 

546. -}—No action lies against a 
e, for a judicial act.—RaINnn’s Casp (1697), 
. Raym. 262; 91 E. R. 1071. 

a 580, post. 








ju 


BURWELL, 








: -]—The question here is... 
whether an action of damages is competent against 
& judge at the suit of any private party who may 
feel himself aggrieved by t oe rooney acts of that 
judge.... It has been mitted by applts. 
that this is the first attempt to bring such an 
action, & they have not been able to lay before 
your lordships a single authority . . . to authorise 
such a proceeding. So far is this state of things 
from being productive of any detriment to the 
due administration of justice that, were the law 
otherwise, it would go at once to subvert the 
independency of judges & be found, upon very 
short experience, to operate most prejudicially 
upon the interest of the suitors themselves (LORD 
GIFFORD).—MILLER v. Horr (1824), 2 Sh. Sc. App. 
125, H. L. 

Annotatt —Consd. Thomas v. Churton (1862), 2 B. & 8. 
476. Apld. Anderson v. Gorrie, [1895] 1 q B. 668. 
Refd, Ferguson ». Kinnoull (1842), 4 Stato Tr. N. 8. 786. 
549. ——— -]—GARNETT v. FeERRAND, No. 

ioe oal. 


ere ween ow 


Ons : 





; ae —No action lies against a 
judge for an adjudication, according to the best of 
us Judgment, on a matter within his jurisdiction ; 
& a matter of fact so adjudicated by him cannot 
be put in issue in an action against him founded on 
such adjudication. 

Pitf. sued deft., Vice-Chancellor of the Uni- 
versity of Cambridge, for false imprisonment, & 
a plea set out the charter of the University, which 
empowered them by their officers to make search 
in the town for common women & other persons 
suspected of evil, & all such persons as they should 
upon such search find guilty or suspected of evil 
to punish by imprisonment or otherwise as to the 
Chancellor or Vice-Chancellor should seem fit; & 
that such charter had been confirmed by statute 
as fully as if it had been repeated verbatim therein. 
The pi further eres that the proctors, by com- 
mand of the University, on a search in Cambridge, 
found pltf. & other women assembled in a carriage 
with some scholars, & then, reasonably suspecting 
iin of evil, that is, of so being in company with 

e scholars for disorderly & immoral purposes, 
34 Sa aaa pitf. & brought her before deft., the 

ce-Chancellor, in order for her examination, 
whereupon deft. did hear & examine pltf., & was 
satisfied of the matters aforesaid, & caused her to 
be punished by imprisonment in a fit & proper 
place ef confinement. The jury found that the 
nage had reasonable ground for suspicion, that 

eft. did hear & examine pitf., but had not made 
due inquiry into her character, & that the punish- 
ment was undeserved :—Held: (1) the Vice- 
Chancellor, in the exercise of the jurisdiction to 
him, was a judge of a ct. of record ; (2) both upon 
the facts & upon the verdict no action could be 
maintained against deft.—Krwp »v. NEVILLE 
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1861), 10 C. B. N. 8. 623; 31 L. J. O. P.1 
i L. x 640; 7 Jur. N. S. 918; 142 E. R. 5 
sub nom. EBON v. NEVILLE, 10 W. R. 6. 
‘Annotations :-—Consd. Wildes v. Russell (1866), L. R. 1 C. P. 

799. Expld. Fz p. Hopkins (1891), 61 L. J. Q. B. 240. 

Apld. Haggard v. Pelicier Fréres [1892) A. ¢ 1. 

eee ote Monts (1920) 8 Bs abt, Tet, 8003 

yi Ma{denhoad Corpn. (1882), 8 Q. B. D. 339. 

551. .J—A justice of the peace or 
duly authorised chairman of the board of guar- 
dians, in discharging his duties under Lunacy Act, 
1890 (c. 5), s. 16, is acting judicially, & on that 
ground is protected from an action for negligence. 
—-EvERett v. Grirriras, [1921] 1 A. C. 631; 
90 Ih. Ais K. B. 137 : 125 L. T. 230 3 85 J P. 149 4 
37 T. L. R. 481; 65 Sol. Jo. 395; 19 L. G. R. 283, 
H. L. 

ions :— . Bond, [1924] 2 K. B. 517. 
Anmolations -TRetd, Harhert ‘ta7), 96 L. J. K. B. 1056 ; 

Harnett v. Fishor, [1927] A. ©. 673. 

Actions for defamation— Absolute privilege.| 
— See LIBEL & SLANDER, Vol. XXXII., pp. 104, : 
105, Nos. 1348-1357. 

552. Indictment does not lie.|—-GROENVELT v. 
BURWELL, No. 580, post. 

Reason for protection—Public interest.]—See 
Tine, & SLANDER, Vol. XXXII., p. 102, Nos. 
1330, 1331. 








SuBp-sEcT. 2.—To WHat TRIBUNALS EXEMPTION 
APPLIES. 


A. In General. 


558. Court in law.]—-(1) I do not think that 
‘words spoken’? (in Justices Protection Act, 
1848 (c. 44)) are “ an act done or fact committed ”’ 
in the sense intended (LoRD Esuer, M.R.). 

The protection is in respect of acts done by the 
justices, & can have no application to defamatory 
words uttered (Lopss, L.J.). 

(2) In my judgment... the existence of the 
immunity claimed does not depend upon the 
question whether the subject-matter of considera- 
tion is a ct. of justice, but whether it is a ct. in 
law. Wherever you find a ct. in law, to that the 
law attaches certain privileges, among which is the 
immunity in question [immunity for statements 
made at a county council meeting) (FRY, L.J.). 

I understand that the legislature intended that 

all the administrative business of the quarter 
sessions was to be transferred to the county council 
& they were in all respects to be placed in the same 
position as the justices had previously occupied 
with respect to that administrative business, & in 
respect of it were to enjoy the same privileges & 
immunities which the justices had previously 
enjoyed, but they were not to have any jurisdiction 
to perform any duties which the justices discharged 
inct. That part of the judicial business of justices 
of the peace was to remain undisturbed in the 
justices. If this is a correct view, the county 
council did not acquire the absolute privilege now 
contended for. The justices never had it when 
discharging administrative duties in their private 
room. They could only invoke it when ad- 
ministering the law in ct. (Loprs, L.J.).—ROYAL 
Aquarium & SUMMER & WINTER GARDEN SOCIETY 
v. PARKINSON, [1892] 1 Q. B. 481; 61 L. J. Q. B. 
409; 66 L. T. 518; 56J3. P. 404; 40 W. R. 450; 
8 T. L. R. 352, C. A. 
Annotations :—<As to (2) Oonsd. R. v. L. C. C., Re Empire 
Theatre (1894), 71 L. T. 638. Apld. Barratt v. Kearns 
(1905) 1 K. B. 504. Conad. Burr o. Smith (1909), 78 

.J. K. B. 889. Apld. Attwood v. Chapman, [1914] 

3 erahip F v. Harvey- 


K. B. 275. Consd. Copartn arms 
Smith, 1918] 2K. B. 405 ; R °. Bath Com tion 
Authori 11925) 1 K. B. 685; Collins v. teway, 
{1927} 2 B. 378. Refd. Hodson v. Pare, (1899) 1 Q. B. 
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Pha ind vw. Mason, [1908 : ; 
L. G poem, pe 2 spies pierre (18: tarsi i, 78.3 7B. 86 ‘ i. 
Dp. Pro neial Electri 

Thoatres, 1915} m K. B. roe ‘Hverott Griffiths, [1920] 
8 K. B. 163. Gener ily ussell, Ax n. Morris 
1905), 93 L. T. 407; Rots. British & French Chemical 
Manufacturing Cc ma € Gibson, [1918] % B. 677; Pratt 
tish ocn B. 24 - 
Blundell v. Stephens, [ 1919} 1K. 3B. 5 a ee 


Actions for defamation.]}— See pee & SLANDER, 
Vol. XXXII, pp. 102-104, Nos. 1838-1347. 


B. Courts of Record. 
(a) In General. 


Courts of record, generally, See Courts, Vol. 
XVI., p. 131, Nos. 297 et seq 

554. Judge proteoted.|_—It an action be brought 
against a judge of record for an act done by him in 
his judicial capacity he may plead that he did it as 
judge of record & that will be a complete justifica- 
tion (LORD MANSFIELD C.-J.).—MostTYN v. FABRI- 
aas (1775), 1 Cowp. 161; 98 E. R. 1021; sub nom. 
FABRIGAS v. MosTYN, 20 State Tr. 81, 226. 


Annotations cae Houlden v. Smith (1820); 19 L. J. Q. B. 
170; Feather v. R. (1865), 6 B. & S. Mentd. Gold- 
amith », Sefton (1796), 3 3 Anst. 808 ; R ‘Johnson (1805), 
6 Hast, 583; Mure v. Kaye (18 11), 4 Taunt. 34; Warden 
v. Bailey (1811), 4 Taunt. 67; Morris v. Robinson ne 
5 Dow. & Ry. K. B. 34 ; Shackell v. cei: (1824), 
L. J. O. 8. Ch. 30; The Slave (Grace), R. v. Al as tise7} 
2 Hag. sia ay 94; RKedreechund ov. Elphinstone (1830), 2 
State Tr. N.S. 379: Price v. Soren Get, 7 Bing. 316 
Hill v a tewe os 842), 3 Moo. P. C. C 5: A.-G. wv. hd 

(1848), 15 M. & W. 60: Munden », eck Nite 1 

lL. J. Q. B. 300% R. », Upton St. Leonards (1847), 10 Q. B 

827 : Ruckmaboye v. Lulloobhoy Oe (4852), 

Moo. P. c. C.4; 

103° A.-G. v. Kent (1862), 1 


fagnay v. aid words (1853), 2 

~-& C. 12; Sau ri her. 
mour (1802), 32 L. J. Ex. 61; Di Sora v Phillipps S03). 
10 H. L. Cas. 625; The Halley, Nee te R. 2 P. C. 193 
Phillips o. Lyre | (186 9). 1. 4Q. B. 235; Elitev. M‘Henry 
(1871), L. R. P. 228; Hart v. Gumpach (1872), Iu. R. 
4P. C. 439; S Whitaker 9. Forbes (1875), 45 L. J. Q. B. 
140; Do Greuchy v. Wills eee E Pr. 818; Musgrave 
v. Pulido (1879), 5 ADP. Cas. 1 Re Hawthorne, Graham 
v. Massey (1883), 23 Ch. D. 743: Ewing v. Orr Ewing 
(1885), 10 App. Cas. 453; British south Africa Co, v. 
Com epee nhia de Mocambique, glee A. 7 
British & Foreign S.S. Co., [1898] B. 
Gossey 1912), 106 L. T ors Board v. Board, [1919] 
A. C. 956; Tallack ». Tailaek & Brockema, [1927] P. 241. 


556. - -|—No action will lie against the judge 
of a ct. of record for an act done by him in his 
judicial capacity, & therefore trespass cannot be 
maintained against a coroner for turning a person 
out of a room where he is about to take an inquisi- 
tion.—- GARNETT v. FERRAND (1827), 6 B. & C. 611 ; 
9 Dow. & Ry. K. B. 657; 4 Dow. & Ry. M. C. 
441; 5L.J.0.8. K. B. 221; 108 B. BR. 576. 


WUnnolaions :—Distd. Daubney v. Giopor Ose), 5 Man: & 
Ry. K. B. 314 ; Pease v. Chaytor (1 Sa Oe .J.M.C 
Consd. Roane Neville (1861), 10. B .N, 8, Me oy. Dista. 
Willis v. Maclachlan (1876), 1 Ex. . 376. Refd. Soren 
vw. Dyson (1842), 9 M. & 540; Piao wv. Child (1857), 7 
i & B. 377 ; Phone 6. Churton 461862) 2B. & &. 475; 

Dover 1888), & New Rep. Ryalls v. Loader 

366), . $55: Bird v. Shed 1918) 2 i B. 692. 

en : Cowaeil: v.’Neale (1856), 1 C. B. N 


tak > 


™ 





(b) Superior Courts. 

556. Judge protected—-Order made irregularly.} 
—(1) The Lord Chancellor is not liable to an action 
in respect of an order of commitment made by him 
in bkpcy., even admitting such order to have been 


irregular. 

(2) The judge is only protected where he has 
juriadiction ( Bae ep Nara C.B.).—DIcas 
v. BRovuGcHaM (LORD) (1833), 6 C. & P. 249; 3 


State Tr. N. 8. 569; 1 Mood. &R 309. 


Annotations :—48 to 1) Distd. Houlden - ouulth 1850), aS 


Generate wet 
Teen wv 


. Rev, 2 , oops (837), Ror has & int. “198 3 ; 


G igie 1843), Ez p. Van 
Sandeu (i C1844), a Ph. “a8 Christop herson v. Bare (1848), 
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557. -]—An action does not lie against a 
judge of one of the superior cts. for a judicial act, 
though it be alleged to have been done maliciously 
& corruptly.—FRay v. BLACKBURN (1863), 3 B. 

S. 576; 122 BE. R. 217. 

Aes :—Consd. Dawkins ». Paulet (1869), L. R. & 
Burk 3! Apld. Anderson v. Gorrie, [1895] 1 Q, B. 688. 
x if, Daiklas i, belnce Hay fd Saxe 1876) fi Pawkins 
670; Evorott p. Griffiths, [1881] 1 AO. 631. ee 


558. -]—No action lies acainel a judge of 
the Supreme Ct. of the Colony in respect of any 
act done by him in his judicial capacity, even 
though he acted oppressively & maliciously, to 
the prejudice of pltf. & to the perversion of 
justice. 

To my mind there is no doubt that: the TO 
position is true to its fullest extent, that no action 
lies for acts done or words spoken by a judge in 
the exercise of his judicial office, although his 
motive is malicious & the acta or words are not 
done or spoken in the honest cxercise of his office. 
If a judge goes beyond his jurisdiction a different. 
set of considerations arise. The only difference 
between judges of the superior ctx. & other judges 
consists in the extent of their respective juris- 
diction (lMsieR, M.R.).—ANDERSON v. GORRTE, 
[18945] 1 Q. B. 668; 71 L. T. 882; 10 T. L. R. 
660; 14 R. 79, C. A. 

Annotation :-—Refd. Evorett v. Griffiths, [1921] 2 A. C. 631, 








(c) Inferior Courts. 
559. Judge protected.) —Merrcairn v. 
SON (1623), Hut. 120; 1238 H.R. 1143. 
Annotations :—Refd. Gwinno v. Poole (1692), 2 Lut. App. 


1560; Ashby v. A Raym. 038; Komp wv 
Neville (1861), 10 C. B. N.S. 523. 


560. .|—An action will not lie against o 
magistrate for false imprisonment, in consequence 
of acts done by him in the character of a judge.— 
BUSHELL’S Case (1674), 1 Mod. Rep. 119; 86 
8. R. 7773; sub nom, BUSHEL v. STARLING, 3 Keb. 
322. 

Annotations :-—Refd. Gwinne v. Poole (1692), 2 ut shPe. 


1560; Stockdale ©. Hansard hans ns State 
723: Aspey ». Jones (1884), 48 J. 1’. 


Tlona- 








561. ej--ALDRIDGE Vv. ante No. 585, 
post. 

562. --——.]—Krmr v. Nevit.4, No. 550, ante. 

563. proceedings were certainly 





somewhat curious, but atill the judge had a general 
jurisdiction over the subject-matter, & the rule 
of the law was that no action lay against a judge 
for an act done by him in the cxercise of his 
jurisdiction however irregularly or erroneously 
(BLACKBURN, J.).— JOHNSON v. COOKE (1872), 17 
Sol. Jo. 39. 


C. Other Tribunals. 
564. Military court-——Court martial —- Whether 
exemption appiies.)-——F RYE v. OGLE (1746), cited 
in Halsbury’s Laws of England, Vol. XXV. at 





565. —— -|—Moore v. Bastard (1806), 


cited in 4 Taunt. at p. 70; 128 EB. HR. 254. 
sa ae :—Consd. Warden vo. Bailey (1811), 4 Taunt. 


566. Court of inquiry.] — Actions were 
brought charging defts. with conspiring to make 
& making false statements respecting pltf., an 
officer in the army, to the Commander-in-Chief, 
whereby pitf. was placed on half pay. Upon 
application to stay the actions as frivolous & 
vexatious, & an abuse of the process of ct., it was 
stated in defts.’ affidavits that the actions were 
for acts done by defts. in the due ¢ course of their 


~ 
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Sect. 4.—Exercise of judicial powers: Sub-sect, 2, 
C.; sub-sects. 3 d& 4.] 


duty as members of a military ct. of inquiry, & 
this was not denied by pltf.:—Held: the actions 
ought not to be stayed, on the ground that 
Dawkins v. Lord Rokeby (1875), L. R. 7 H. L. 
744, was a case directly in point that an action 
under such circumstances would not lie.— DAWKINS 
vw. SAXE WEIMAR (PRINCE EDWARD), DAWKINS v. 
WYNYARD, DAWKINS v. STEPHENSON (1876), 1 
Q. B. D. 499; 45 L. J. Q. B. 5867; 35 L. T. 
828; 24 W. R. 670. 
Annotations :-—Consd. Edmunds v. A.-G. (1878), 47 L. J. Ch. 
845. Refd. MoHenry v. Lewis (1882), 21 Oh. D. 202; 


Salaman v. Secretary of State in Council of India (1 906) 
a ia 858, Mentd. Bruce v. Ailesbury (1892), 36 Sol. 
oO. e 


.}—See Lipet & SLANDER, Vol. XXXII, 
p. 102, Nos. 1338, 1339. 

Coroner’s Court.|—Sce Coroners, Vol. XIII., 
p. 240, Nos. 104~106. 

567. Consular Court.]|—HAGGARD v. PELICIER 
Frikres, No. 600, post. 

See, also, LIBEL & SLANDER, Vol. XXXII, 
pp. 103-104, Nos. 1341-1347. 





Sus-secr. 3.—To WHAT PROCEEDINGS 
EXEMPTION APPLIES. 


568. Judicial proceedings—-Not ministerial duties.]| 
—-(1) If the law casts at duty upon a person 
which he refuses or fails to perform, he is 
answerable in damages to those whom his refusal 
or failure injures. If several are jointly bound 
to perform the duty, they are liable, jointly & 
severally, for the failure & refusal. Persons 
having judicial functions, but being also required 
to perform ministerial acts, may be sued for 
damages occasioned by their neglect or refusal to 
perform such ministerial acts. In such action 
no allegation of malice is necessary. 

If asked, whether a judge is or is not liable to 
make reparation for the injury he may occasion, 
by wilfully & without reasonable cause, or any 
cause whatever but his own caprice, refusing to 
act judicially on a day when parties are prepared 
at great expense to try their cause before him. 
. « » T am by no means propared to admit it as 
clear law that no action will lie for such a breach 
of duty (LorpD BrouGgHaAmM). 

(2) A case in 3 Leon. shows, that even for doing 
a judicial act, that is, a proceeding to judgment 
& execution pending an appeal, namely, a habeas 
corpus cum causd to remove the plaint, the steward 
of a ct. having jurisdiction in the matter may 
be liable to an action of damages (Lorp 
BROUGHAM). 

(8) There is no difficulty whatever in separating 
the act of appointing him [the appellee) to appear 
before them to be examined, & the act of forming a 
judgment upon his 5 ia wrepeooiete when he has 
appeared before them & been examined. 

a refusal to do the first act that this action is 

brought, & the first act is purely ministerial (Lorp 

CAMPBELL).—FERGUSON v. KINNOULL (1842), 9 

ae 251; 4 State Tr. N. S. 785; 8 E.R. 
9 a e 

nnotations :—.4s to (1) Consd. Everett v. Gr 
aC. Oi. ett, erlot's Hospital a. Ross (isda, 12 

Cl. & Fin. 507; Rogers v. Rajendro Dutt (1860), 8 Moo. 

Ind. App. 103. ly, Sinclair v. Broughton 

Government of India (1882), 47 L. T. 170. entd. 

A.-G. ve. Mutdoch 1860), 14 Jur. 588; Allen v. Flood, 

(1898) A.1. 

569. ——-.|—~In an action against a justice 
for refusing to take bail on @ Charce of mis- 
demeanour :--Held: deft.’s duty in this respect 





It is for. 
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was not merely ministerial, & the action was not 
sustainable without proof of malice. 

... We are of opinion that the duty of the 
magistrate in respect to admitting to bail cannot 
be thus split & divided; . .. the broad line of 
distinction is this: that, unless the duty of the 
magistrate is simply & purely ministerial, he 
cannot be made liable to an action for a mistake 
in doing or omitting to do padre in execution 
of that duty, unless he can be fixed with malice, 
which in this case has been negatived by the 
jury (LoRD DENMAN, C.J.).—LINFORD v. FITzRoY 
(1849), 18 Q. B. 240; 3 New Mag. Cas. 144; 
18 L. J. M. C. 108; 18 L. T. O. 8. 157; 18 Jur. 
303; 116 EH. R. 1255; sub nom. LINDFORD v. 
Fitzroy, 13 J. P. 474; 3 New Sess. Cas. 438. 


Annotations :-—Apld. Sommerville v. Mirehouse (1860), 1 
B. & S. 652. Consd. Everett v. Griffiths, [1921] 1 A. C. 
631. Refd. Pease v. Chaytor (1863), 3 B. & 8. 620. 


570. J|—RoyvaL Aquarium & SuMm- 
MER & WINTER GARDEN SOCIETY v. PARKINBON, 
No. 5538, ante. 

571. What are ministerial duties—Duty to hear 
& determine.]|—GREEN v, BUCCLECHURCHES HuUN- 
DRED (1589), 1 Leon. 328; 74 EH. R. 294. 


Annotations :—Consd. Ferguson v. Kinnoull (1842), 9 Cl. & 
Fin. 251; Linford v. Fitzroy (1849), 13 Q. B. 240. 











572. —— .|— ANON. (1669), 1 Vent. 41; 
86 E. R. 29. 
573. -|—Where, on the trial of a 








cause under a writ of trial, a bill of exceptions 
had been tendered to the under-sheriff, which 
he declined to receive, the ct. refused to interfere 
to stay judgment & execution. 

Deft. may resort to his action against the judge 
(per CUR.).—WHITE v. HIsLop (1848), 4 M. & W. 
73; 6 Dowl. 693; 7 L. J. Ex. 204; 2 Jur. 470; 
150 BK. R. 1348. 


574. ——- ——.|—-FERGUSON v. KINNOULL, No. 
568, ante. 
575. Backing warrant.; — CLARK v. 





Woops, No. 667, post. 

576. What are judicial proceedings—Giving or 
refusing bail.|—-METCALFE v. HopGson (1623), 
Hut. 120; 123 BE. R. 1148. 

Annotations :—Consd. Kemp v. Neville (1861), 10 C. B. N. 8. 
523. Refd. Gwinne v. Poole (1692), 2 Lut. App. 1560 ; 
Ashby v. White (1703), 2 Ld. Raym. 938. 

577. —--- —-—-.|— LINFORD v. Firzroy, No. 
569, ante. 


SUB-SECT. 4.—PROTECTION ARISING FROM 
ESTOPPEL. 
Estoppel by matter of record.|—See ESTopPPeE., 
Vol. XXI., pp. 236-241. 


Estoppel eee of record.|—-See ESTOPPEL, Vol. 
XXI., pp. 236-241. 
578. ether record traversable.|—BoNHAM’s 


Cask (1610), 8 Co. Rep. 114a; 77 E. R. 646. 


Annotations :—Dbtd. Grenville v. College of Physicians (1700), 
12 Mod. Rep. 386. Refd. Langham's Case (1641), 2 
179; ire f ve. Huntingto (1868), Hard. 480; Gwinne 
v. Poole (1692), 2 Lut. App. 1560 ;' R. v. Chandier (1698), 
1 Ld. Raym. 545; R. vo. Harnisse (1698), 5 Mod. Rep. 
444; R. 0. Langley (1704), 6 Mod. Rep. 124; R. o. 
Whitlock (1720), tra. 362 ; up Neville (1861), 10 
C. B. N. 8. 523. Mentd. Turnor’s (1610), 8 Co. Rep. 

132 a; Oxford's Case (1613), 1 Rep. Ch.1; R.o. Po k 

1669), 1 Sid. 431; St. Albans Corpn. v. Dobbins (1672), 

m. K. B. 36; Townsend v. Hughes (1678), 2 M Rep. 

150; Philips ». Bury (1694), Skin. 447: Anon. (1700), 12 

Mod. Rep. 407; London City 0. Wood (701) 12 Mod. 

Rep. 669; London Meroor’s Co., (178 }, 2 Barn. 

K, 2186; Wik 


. 10 : ea ©. 
R. (1768), Wilm. 322; Miller v. Seare (1777), 2 Wm. Bl. 
1141; hv. Lilli : : . et. 
Sillem igh, $3 L. J. te og Be N 188 iemaok 
be ———.]—-TERRY v. HUNTINGTON, No. 618, 


Part IV.—EXEMPpTIONS FROM LIABILITY. 





DBU. jJ-—\4) Wuere TH. acts as a judge, his 
act is not traversable. 

(2) Judge not answerable for error of judgment, 
either by action or indictment.—GROENVELT ». 
BURWELL (1700), as reported in 1 Salk. 396; 
1 Com. 76; Carth. 491; Holt, K. B. 184; 1 La. 
Raym. 454; 91 E. R. 343; sub nom. GRENVILLE 
v. PHYSICIANS COLLEGE, 12 Mod. Rep. 386. 


Annotations :—As to (1) Avld. Basten v. Carew 


Oe (1825), 3 


, 649; Kemp v. Noville (1861), 10 C. B. N. 8. 533: 
Wildes v, Russell (1866), L. R. 1C. P. 722. As to (2) Folia. 
Brittain v. Kinnaird (1819), 1 Brod. & Bing. 432. 
Generally, Refd. Garnett v. Ferrand (1827), 6 B. & C. 611. 
Mentd. R. v. Green (1715), Fortes. Rep. 274: R. v, Scar- 
borough Bailiffs (1728), 1 Barn. K. B. 113; Evans v. 
Harrison (1762) iim, 130; Crowther vo. Ramsbottom 
(1798), 7 Term Rep. 654; R.v. Despard (1798), 7 Term 
Rep. 736; R. v. Rogers (1822), 1 Dow. & Ry. K. B. 156; 
Scott e. Bye (1324) 2 Bing. 344; Tingle v. Roston (1825), 
3L. J. 0.8. C. P. 100; Lucas vr. Nockells (1833), 10 Bing. 
157; Bristol Grdns. ». Wait (1834), 1 Ad. & El. 264: 
Dantfell v. Shoe (1835), 1 Cr. M. & R. 662; Ridgway v. 
Hungerford Market Co. (1835), 4 Nev. & M. K. RB. 797; 
Baillie ». Kell (1838), 4 Bing. N. C. 638: R. v. Thomas 
(1838), 8 Ad. & El. 183: Ex p. Bartlett (1843), 7 Jur. 
649; Lindsay v. Leigh (1848), 12 Jur, 256; R. v. Hallett 
(1851), 5 Cox, C. C. 238; Er p. Napton Overseers (1856), 
20 J. P. 581; Hooper v. Lano (1857), 6 H. L. Cas. 443 : 
Phillips v. Whitsed (1860), 2K. & KE. 804; Ex p. Fornandez 

,9 W. R, 832; R. v. Saddler’s Co. reno), 10 H. L. 
Cas. 404; Grimwood v. Moss (1872), L. R. 7 C. P. 360; 
R. «. Nicholson, etc. Bolton JJ., R. v. Greenhalgh, etc. 
Bolton JJ., Kr p. Bamber (1899), 81 L. T. 257 ; Serjeant 
v. Nash (1903), 89 L. T. 112. 


581. -]—It seems that if a conviction be 
good upon the face of it, the production & proof 
of it at the trial will justify the convicting 
magistrates under the genera) issue in action of 
trespass, as well in respect of such facts therein 
stated as are necessary to give them jurisdiction, 
as upon the merits of the conviction.— GRAY v. 
CooxKson (1812), 16 Kast, 13; 104 E. R. 994. 
Annotations :—Folld. Brittain », Kinnaird (1819), 1 Brod. 

& Bing. 432. Distd. Rogers v. Jones (1824), 3 B. & C. 

409; Wickes v. Clutterbuck (1825), 2 Bing. 483, _Refd. 

Fuller v. Brown (1849), 3 New Mag. Cus. 172. Mentd. 

Grant v. Welchman (1812), 16 East, 207 ; Gimbert. t. 

Coyney (1825), 3 Dow. & Ry. M. C.' 323; Dingsgale vt. 

Clarke (1829), 8 L. J. O. S. : Hutchinson +. 

Lowndes (1832), 1 Nov. & M. K. ; Kitchen v. 

Shaw (1837), 6 Ad. & El. 729; R. v. Barmaton (1838), 7 
Ad. & El. 858; R.v. Ickham (1843), 7 J. P. 529, 


_ 582. -|—Where a justice of the peace has 
jurisdiction, his conviction is conclusive evidence 
of the facts stated in it, if no defect appear on the 
face of it. 

The general principle applicable in cases of this 
nature is perfectly clear, established by ancient, 
& recognised in modérn decisions, which is, that 
if a magistrate having jurisdiction over the 
subject-matter, make a conviction, such convic- 
tion, if nothing appear on the face of it to vitiate 
or render it void, is conclusive evidence of the 
facts stated in it, if an action of trespass be brought 
against him (DALLAS, C.J.).—BRITTAIN v. KIN- 
NAIRD (1819), 1 Brod. & Bing. 432; 4 Moore, 
C. P. 50; 129 E. R. 789; previous proceedings, 
Gow, 164. “ = 
Annotations :-—Distd. Wickes v. Clutterbuck (1825), 2 Bing. 

483. Apld. Basten v. Carew (1825), 5 Dow. & Ry. K. B. 

558; Ez p. Clarke (1842), 2 Gal. & Dav. 780; QR. t. 

Buckinghamshire JJ. sree?) 8 Q. B. 800: Mould ». 

Williams (1844), 5 Q. B. 468; R. v. Hickling (1845), 7 

Q. B. 880; Allen v, Sharp (1848), 2 Exch. 352. Distd. 
yrton v. Abbott (1849), 14 Q. B. 1. Consd. He Baker 

2H. & N. 219. Refd. Cloud v. Turfery (1824), 
daa Leigh i gis) ai 1841), 1 Q. ea oO. 
v. 5 ur. : om , 
Ingham (1850), 14 Q. B. 710; R. v. Dickenson (1857), 21 
- P. Jo. 389 ;' Foster v. Dodd (1867), L. R. 3 Q. B. 67; 
Usill v. Hales, Uaill v. B fll v. Clarke (1878), 
Rip Vee ae bey TO eee ee, eee Bell Lic nae 
if r, ° e ° a '@ 
1922) 2 A. & 128. Saaned. \ ow ndon 
a? on Ry., Hughes v. Merrett, Wood v. Madge (1886), 
9. B. D. 373; Bache v. Billingham (1893), 63 L. J. 
KB iby. & ne v. Westminster Corpn., [1904) 2 


583. ——.] —It is not necessary that any 
; J.-—VOL. XXXVI. 
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information or complaint should be made an 

oath, in order to justify the interference of 

Magistrates under Distress for Rent Act, 1737 

(c. 19), s. 16. In trespass against two magistrates 

for giving pltf.’s landlord possession of a farm as 

a deserted farm, they produced in evidence a 

record of their proceedings under Distress for 

Rent Act, 1737 (ce. 19), which set forth aJl such 

circumstances as were necessary to give them 

Jurisdiction, & by which it appeared that they had 

pursued the directions of the statute :—Held: 

this was conclusive as an answer to the action.— 

BASTEN v. CAREW (1825), 3 B. & CO. 6493 5 Dow. 

& Ry. K. B. 558; 2 Dow. & Ry. M. C. 568; 

8L. J.O. 8S. K. B. 1113 107 E.R. 874. 

Annotations :-—Exypld. Chaney v. Payne (1841), 1.Q. BL 712. 
Refd. Baylis v. Strickland (1840), 1 Man, & G, S91; 
Taylor v, Clemson (1844), LI Clo& Fin. 6105 Row. Millard 
(1853), 6 Cox, C. C.. 150; Kemp v. Neville (1861), 10 C, B. 

. &. 523. Mentd. Hutchinson vr. Lowndes (1832), 1 
Nev. & M. K.. 674; Ber p. Kinning (187), 4 C. 2B, 507. 
584. -|— Where, in trespass against two 

magistrates for breaking & entering pltf.'s close 
in the parish of A. & seizing his sheep, it appeared 
that defts., upon the complaint of the surveyor 
of the highways appointed for the whole parish, 
convicted pltf. of neglecting to do statute duty, 
& issued a warrant to levy the penalty under 
which the act complained of was done :-—deld : 
the conviction being good upon the face of it, 
was a sufficient defence, & pltf. could not, in this 
action, try the question, whether the land which 
he occupied was exempt frum the burden of 
repairing the roads in other parts of the parish. -- 

Fawcett v. Fowuis (1827), 7 B. & ©. 3943; 1 Man. 

& Ry. K. B. 102; 1 Man. & Ry. M. CG. 21; 6 

I. J.0.S. M. CO. 443 108 KH. RR. 770. 

Annotations :-—-Apld. Birmingham Oversecrs, ete. ¢. 
(1849), 10.9. K, 868. Refd. Le Feuvro v, Miller (1848), 8 
FE. & B. 321; Blotchingdon Surveyors of Highways v. 
Peyton (1849), 6 Dow. & L. 288; Poedley v. Davia (1861), 
100. B.N.8. 492. Mentd. &. 0. Walsh (1834), 1 Ad. & Ki, 
: Se ae zy eas & Uarbour Trustocsa v. Camoron (1861), 





Shaw 


585. ———.]- -In an action of trespass against 
comrs. of a ct. of requests & their officer for taking 
goods, defts. justifled, alleging, that at the ct. 
holden by them pursuant to statute, pltf. com- 
mitted a contempt, & thereupon defts. who were 
comrs. imposed a finc upon him, & issued their 
warrant to other deft., the officer, to levy it, by 
virtue of which he seized, ctc. It was proved 
that the comrs. were acting in their jurisdiction, 
that a conviction & warrant produced were signed 
by them, & that other deft. was their officer ; 
& in proof of the contempt & proceedings there- 
upon, the conviction of pltf., & the warrant to 
levy the fine were put in:—J/eld: although the 
pleas stated as a substantive fact that pltf. had 
been guilty of a contempt, & not merely that he 
had been convicted, the fact of contempt could 
not be inquired into; for the allegation of it 
might be rejected as unnecessary, & the conviction 
& warrant were pleaded, & these, appearing to 
have issued from a competent jurisdiction, were 
conclusive of the facts stated in them.—~ ALDRIDGE 
». HAINES (1531), 2 B. & Ad. 395; 0 L. J. O. BS. 
K. B. 202 ; 109 BE. R. 1190. 

586. .}—Two magistrates having, at a 
landlord’s request, given possession of & dwelling- 
house as deserted & unoccupied pursuant to 
Distress for Rent Act, 1737 (c. aus s. 1 a a ue at 
of assize of the county, on appeal, maue orde 
for the restitution of the farm to the tenant, with 
costs. The latter brought an action of trespass 
for the eviction, against the magistrates, the 
& the landlord :—Held: the record 
proceeding before the magistrates was an 
to the action on behalf of all defte.— 

G 





82 Pusiic AUTHORITIES, 


Sect. 4.~-Exercise of judicial powers: Sub-sects. 4 | 


& 5, A. (a) & (b), & B.] 


ASHCROFT v. BOURNE (1832), 3 B. & Ad. 684; 
1L. J. K. B. 209; 110 E. R. 250. 
Aeon :—Refd. Foster v. Dodd (1867), L. R. 3 Q. B. 
587. a Bear ape Highway Act, 1835 (c. 50), 
s. 73, whereby, if any timber, etc., is laid upon 
the highway so as to be a nuisance, & is not, 
after notice, removed, the surveyor, by order in 
writing from one justice, may remove the same, 
a justice, on information, summons & hearing, 
made an order in writing for the removal of 
pltf.’s timber; recited in such order to be laid 
upon a highway; & the timber was accordingly 
removed. In an action of trespass against the 
magistrate :—Held: pltf. could not give evidence, 
in contradiction to the order, that the locus 1n oe 
was not a highway.—MovuLp v. WriiaMs (1844), 
5 Q. B. 469; Dav. & Mer. 631; 2 L. T. O.S. 
869; 114 1. R. 1326. 
Annotations :—Retd v. Hickling (1845), 7 Q. B. 880; 


s T. e 
Lindsay v, Leigh Gee 12 Jur. 286; Newbould v. 
Coltman (1850), 16 L. T. O. 8. 488; Re Baker (1857), 2 
H. & N. 219: Revoll ». Blake (1872), L. R. 7 C. P. 300; 


Dixon v. Chester (1906), 70 J. P. 380. 

588. --— .]—-Mortuarics are not within 7 & 
8 Will. 3, c. 6, s. 2, which authorises justices of 
the peace to adjudicate upon complaints of sub- 
traction of ‘small tithes, offerings, oblations ”’ 
& “ obventions.” 

Justices of the peace made an order under 
7&8 Will. 3, c. 6, reciting a complaint that certain 
parishioners had refused to pay to the parties 
entitled the oblations, obventions & other 
customary dues & payments arising, etc.; & 
the justices by their order adjudicated that there 
was due from those parishioners the sum of 
10s., being the amount & value ‘of the said 
oblations, obventions & other customary dues & 
payments which have become due,’’ etc., ‘‘ from 
them,” etc., & ordered them to pay the said 
sum, etc. In an action of trespass for a distress 
made under the order :—Held: evidence was 
admissible to show that the 10s. was claimed 
before the justices in respect of a mortuary ; 
there not being, on the face of the order, any 
finding of fact by which that extrinsic evidence 
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was excluded.—AYRTON v. ABBOTT (1849), 14 | 


Q. B.1; 4 New Mag. Cas. 5; 18 L. J. Q. B. 3143 
14 L. T. O. 8. 249; 13 J. P. 810; 14 Jur. 36; 
117 E. R. 1. 
Annotation :—Refd. R. v. Kidd (1867), 16 L. T. 203. 
aida ‘ pe en ai i phir, en 550, ante. 
record.|—See CouRTs, lL. XVI., ‘ 
131, 182, Nos. 297-303. . ze 


SuB-sEcT. 56.—JUDGES. 
A. Acts Within Jurisdiction. 
(a) In General. 
590. Judge protected.}——-GwinngE +». P 
(1602), 2 Lut. 935, 1560 ; 125 BE. R. 622, 858. sai 


Annotations :-—Consd. Garnett v, Ferrand (185 
611; Kemp °. Neville (1861), 10 C. B. M8 oh OES: 


PART IV. oe ¢ ‘dials 5.— 
® a * 
590i. Judge protected.J—A judge of 





a judge for acte ione by him. 
—TAAFFE 0, Does sist Moo 
P, C. C. 36, n. ° 13 E. R. 15.—IR. 


tt v. Carpenter (1696), 1 Ld. Raym. 229; Ooo 
a. Darby avai, od. . 364; Watkins v. Weat 
(1728), 1 Barn. 49; Smith v. Boucher (1736), Ridg. 
emp. H. 136; Moravia v. Sloper (1737), Willes, 30; 
Reynolds v. Kennedy (1748), 1 Wils. 232; Goslin v. 
Wilcock (1766), 2 Wils. 302; Goodwin v. Gibbons (1767), 
4 Burr. 2107 ; Herbert v. Cook (1782), 8 Doug. K. B. 101 ; 
Evans v. Munkley (1811), 4 Taunt. 48 ; ter v. Liver- 
ool Oil Gas Light Co. (1836), 3 Ad. & El. 433; Calder v. 
Fraiket (1839), 3 Moo. P. C. : den v. Smith 
(1850), 14 Q. B. 841 


C. 28; Houl 
; ; Pease v. Chaytor (18 3 B. : 

620. Mentd. R. o. Skingle (1718), 1 Stra. 160; Title 

v, Foxall (1758), Willes, 688 ; Stone v. Cartwright (1795), 

6 Term Rep. 411. 

591. .|—- Application being made to a 
district ct. of bkpcy. under 6 Geo. 4, c. 16, s. 33, 
for a warrant to apprehend a party who had failed 
to attend in obedience to a summons previously 
served, an affidavit was read on the part of the 
person summoned, stating that his expenses had 
not been tendered to him; upon which the 
comr. told appcts., the solrs. to the flat, that if, 
under those circumstances, they took the warrant, 
pot must take it at their peril; to which they 
replied that they would e it upon their own 
responsibility. The comr. then signed the warrant, 
which was executed by the messenger :—Held : 
the signing of the warrant was nevertheless a 
judicial act in the comr.; appcts. had not made 
the act their own, & were therefore not liable in 
trespass. 

[If] any gentleman of great weight at the bar 
were to press upon [the ct.] observations which 
should lead to an incorrect decision, can it be 
supposed that it would be less the judgment of 
the ct. on that account? It is quite clear that 
a judge cannot relieve himself from the responsi- 
bility of deciding if he has jurisdiction ; & there- 
fore, if he has jurisdiction, it is a protection to 
him & to all who put him in motion, as well as 
to those whose duty it is to obey his order (LORD 
DENMAN, O©.J.).—-COOPER v. HARDING (1845), 
Ny ae - 5 L. T. O. 8. 306; 9 Jur. 777; 115 





fd. Re Thin, Hz p. Alexander (1863), 1 
De G. J. & Sm. 311; Williams v. Smith (1863), 14 C. B. 
N. 8. 696; Johnson v. Emerson (1871), L. R. 6 Exch. 329. 
592. —-—-.]—-ANDERSON v. GORRIE, No. 558, 


ante. 
593. —-— Erroneous or irregular judgment.]— 


' Although a ct. have original jurisdiction of a 


cause, yet if it award process, which it hath no 
jurisdiction to award, an action for false imprison- 
ment lies against the judge & officers. But if the 
judge have a jurisdiction to do an act, & he do it 
mistakingly, no action will lie—SMmirH v. BOUCHER 
(1734), Lee temp. Hard. 69; 2 Barn. K. B. 331; 
Cunn. 89, 127; Kel. W. 144; 7 Mod. a 173 3 
Ridg. temp. H. 4; 2 Stra. 993; 95 E. R. 48; 
subsequent proceedings (1736), Ridg. temp. H. 136. 
Annotations: Refd. Shergold v. Holloway Cet 2 Sess. 

Cas. K. B. 100; Perkin v. Proctor (1768), 2 Wils. 382 ; 

Parsons v. Lloyd (1772), 2 Wm. Bl. 845; Miller v, 
(1777), 2 Wm. BI. 1141; Perrin v. West (1835), 3 Ad. & 
El. 405 ; Andrews v. Marris (1841), 1 Q. B. 3. 

504. ——.]—An action upon the case 
was held not to lie against the vicar-general of the 
bishop for excommunicating pltf. with the greater 
excommunication, for contumacy in not taking 
v. Hors (1824), 2 Sh. So. App. 


MILLER 
125.—SCOT. 
500 vi. ———.}}—-No judicial officer is 








1813), 8 Moo. 


te ct. for one of the counties 590 iv. responsible in for acte do 
of cu erornee Pesempy on ewe 882) FG Lm ois yi ble apace goa sithin 
Oo btMIGHIN’ v. ALLAN (1850), 7 590 v. ——.}—An action of dam the limits of a j fon he possesses, 
U. ©. R. 482.—CAN. jo Dot competent against a supreme SE ee eee Choren eae 
? or ° 
. 590 ii. Sa PAE RaMCHANDRA white acting in his judicial cap ity, GOVERNMENT, [1906] T. 8. 436.—S. AF. 
UL on & counsel practising at the Bar, & 590 vii. ———.]}—No action lies 


WADI ¥. GHAVENDRA RAMRAO 
Baur (1920), I. L. R. 45 Bom. 1089. 


§ ill. ——, p 


for assault ok. alte 
Treapess ure 
& fatae imprisonment will not lie against 


from motives of 


in the cause th t 
ih 1k oan dieeud ther te 
been made injuriously, & 
malice,-— 


a judge in reapect of any act done by 
him in his judicial capaclty.—TILOWEO 
HF TRE Boece (1908), 39 N. L. R. 


that the 
private 


- 
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upon him administration of an intestate’s effects, 
to whom pltf. was next of kin, & had intermeddled 
with the goods, etc., although the citation by which 

Itf. was cited was void, by reason that it required 
Pim to appear & take administration, etc., without 
leaving | an option to renounce it, & the 
proceedings thereupon had been set aside upon 


‘appeal; for the vicar-general had jurisdiction 


over the subject-matter, viz., the grantin 

administration, & there was no ntiee = hae ee 

v. PARKINSON (1815), 3 M. & S. 411; 105 RB. R. 

665. 

Annotations :—Consd. Brittain v. Kinnaird (1819), 1 Brod. 
"e Bing, 432, Distd. Wingate ». Walto (S40 OM eae 
739; atson v. Bodell (1845), 14 M. & W. 57. Refd. 
Painter v. Liverpool Oil Gas Light Co. (1836), 2 Har. & W. 
933: Pease v. Chaytor (1863), 3 B. & 8. 620. Mentd. 
Martin v. Mackonochie (1879), 4 Q. B. D. 697. 

















595. -}—DOSWELL v. ImPprEY, No. 
608, post. 

596. -}—Dicas v. BRoucHam (Lorp), 
No. 556, ante. 

597. ——-.] — WINGATE v. WAITE (1840), 


6M. & W. 739; 9L. J. Ex. 319; 4 Jur. 860; 
151 E. R. 610. 
Annotation :—Mentd. R. v. Warton (1862), 2 B. & S. 719. 





598. —— -|—KEMpP v. NEVILLE, No. 550, 
ante. 
599. ——.]—-JOHNSON v. CooKE, No. 





563, ante. 





600. ——.]—-Under an Order in Council, 
dated Feb. 4, 1869, the Consular Ct. of Madagascar 
was vested with plenary civil jurisdiction over all 
British subjects within its limits, though it was 
not created in the sense of Nnglish law a ct. of 
record :—Held: applt. whilst sitting & acting as 
a judge of the Consular Ct., was entitled to the 
same degree of protection which is accorded by 
the law of England to the judge of a ct. of record ; 
& an action for damages did not lie against him 
for dismissing without proof an action which he 
held to be vexatious; for however inadequate 
his reasons for such holding might be, such 
dismissal was within his jurisdiction.—HUAGGARD 
v. PELICIER FrRiRES, [1892] A. C. 61; 61 L. J. 
P.C. 19; 65 L. T. 769; 8 T. L. R. 130, P. C. 


Annotations :—Consd. Anderson v. Gorric, [1895] 1_Q. B. 
668; Everett ». Griffiths, {1921} 1 A. C. 631. Mentd. 
Logan e. Bank of Scotland (1905), 94 L. T. 153. 


Colonial & dominion judicial officers.) — See 
DEPENDENCIES, Vol. XVII., p. 452, Nos. 208-211. 


(6) Malice or Want of Probable Cause. 


601. Whether action lies.|—BARNARDISTON v. 
SoamME (1676), 6 State Tr. 1063; 2 Lev. 114; 83 
BK. R. 475; sub nom. SOAMES v. BARNARDISTON, 
1 Freem. K. B. 430; 3 Keb. 664, Ex. Ch.; a/ffd. 
(1689), 6 State Tr. at p. 1117, H. L. 

Annotations :—Retd. Onslow’s Caso (1681), 2 Vent. 37; 

Prideaux v. Morice (1700), 1 Lut. 82; Ford v. Tilly (1706), 

2 Salk. 653; Kendall v. John (1767), Holt, K. B. 629; 

Myddelton v. Wynn (1748), ilies, 597; Stock 

Hansard (1840), 3 State Tr. N. 8. 723; v. 

Gossett (1884), 50 L. T. 620; Everett . Griffiths, [1920] 

8 K. B. 168. Mentd. Ashby v. White (1703), Salk. 19; 

Musgrave v. Nevinson (1724), 2 Ld. Raym. 1358. 


602. -|— Fray v. BLAcKBURN, No. 557, 
ante. 


608. ———.|—-ANDERSON v. GorRIE, No. 558, 
ante, 








PART Iv. or a SUB-SECT. 5.— | 4 Fac. Coll. 5.—SCOT. such cave to 


Necessity for .--In an 
action ‘for damages” for apprehension PART IV, SECT. 4, 
€Xamination a] to have been 
pir da iar vd iNegal & warrant 
is not the j who granted it, it acting Juditaly 
of nhevessary to aver malice & want | diction, unless 
probeb means of kn 


604. ——.j—The true ground of the doctrine 
of absolute privilege is not that there is a privi- 
lege to act maliciously, but a privilege, in the 
public interest, in order to secure the independence 
& freedom of those persons on whom it is conferred 
not to have conduct inquired into to see whether it 
is malicious or not.— BoTToMLEY v. BRoveHaN, 
{1908] 1 K. B. 584; 77 L. J. K. B. 811; 99 
L.T. 111; 24 T. L. R. 262; 52 Sol. Jo. 226. 
Annotations :—Consd. Burr v. Smith, (1909) 2 K. B. 306; 

Copartnership Farms ». Harvoy-Smith, {1918) 2 K. B. 

405. Refd. Re Tweddlo, [1910] 2 K. B. 697; Everett v 

Griffiths, (1920} 3 K. B. 163, 

605. Express malice — Judge of inferior 
court.|——A sheriff substitute ordered a passage in 
certain pleadings drawn by applt., a practitioner 
in his ct., to be struck out. Applt. refused. The 
sheriff substitute suspended him for a month, 
Applt.’s action for damages held by the House to 
be unsustainable. To support) an action under 
such circumstances against « judge express 
malice must be alleged; not) malice involved in 
the act, or to be inferred from it.---TLAMILTON 0. 
ANDIERAON (1858), 6 W. R. 737; 3 Macq. 363, 

r de 
Annotations :—Consd. Haggurd v. Pélicier Fréres, (1892) 

A.C. 61. Refd. Evorott vo. Griffiths, (1921) 1 A. CG. 631, 

—— Actions of libel & slander.|——See LIBEL & 
SLANDER, Vol. XXXII... pp. 104, 105, Nos. 1848- 
1357. 





B. Acts in Absence or Hacess of Jurisdiction. 


606. Whether judge protected.|—It is agrecd 
that the judges in the King’s superior cts. of 
justice are not. liable to answer personally for their 
errors in judgment. ... In cts. of special & 
limited jurisdiction, having power to hear & 
determine, a distinction must be made. While 
acting within the line of their authority they are 
protected as to errors in judgment; otherwise 
they are not protected... . The protection in 
regard to superior cts. is absolute & universal ; 
with respect to the inferior, it is only while they 
act within their jurisdiction (DE Gnuey, ©.J.). - 
MILLER v. SEARE (1777), 2 Wm. Bl. 1141; 96 
BK. R. 673. 

Annotations :-—Distd. Schinott{ v. Bumsted (1706), 6 Term 
Rep. 646. Consd. Doswell v. Impey (1823), 1 B. & C. 
163: Basten v. Carew (1825), 3 B. & C, 640; Forgunson 
vy, Kinnoull (1842), 9 Cl. & Fin. 251. Refd. McGeath v. 
Geraghty (1866), 15 W. 1. 127. Mentd. Newcastle »., 
Glark (1818), 2. Moore, GC. P. 666; RK.» All Saints, 
Southampton (1828), 1 Man. & Ry. K. 1. 663; Vickerlius 
v. Jaines (1873), 42 L. J.C. VP. 247. 
607. ——-.]—An action on the case may be 

maintained against a judge of the ecclesiastical 

ct. who excommunicates a party for refusing to 
obey an order which the ct. has not authority to 
make, or where the party has not been previously 
served with a citation or monition, nor had duc 
notice of the order.—BEAURAIN v. ScoTT (1813), 
3 Camp. 388; 170 E. R. 1420, N. Pp. 


:—Distd. Wood v. Woad (1874), L. R. 9 Exch. 

A eta. Dicas v. Brougham (1833), 6 C. & menta : 

Houlden v. Smith (1850). 19 L. J. Q. 3. 170. entd. 
Foster v. Dodd (1867), 8 B. & 8, 842. 





608. .)—The general rule of law as to 
actions of a against persons having & 


‘mited authority ... i8 plain & clear. If they 
re se ee Beyond the limit of their authority 


Patiomnd 





ee oe 





pe penton & santero 


rove that fact.—CALDER 
v. HALKET (1839-40), 2 Moo. Ind. App. 


2 
 5.—~B. ees ful abuse of his 
SUB-SECT. 5 606 il. g Gaee: wilfully acting 
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Sect. 4.—Exercise of judicial powers: Sub-sect. 6, 
B. (a), (b) & (ec). 

on the case, & contain an allegation of malice 
& want of reasonable & probable cause. It is 
impossible to find words more exactly representing 
the present cause of action than those, & according 
to their literal meaning, if they stood alone, 
without Justices Protection Act, 1848 (c. 44), 
s. 2, pltf. having brought an action of trespass, 
must have been nonsuited. We must then see 
whether it is within the spirit of the Act to give 
this full offect to the words of sect. 1. The Act 
is passed to protect justices in the execution of 
their duty, & that sect. must contemplate some 
informality in the proceedings, otherwise no 
protection would be required. Scct. 2, which 
is relied on by pltf., speaks of acts done by a 
justice in a matter of which he has not jurisdic- 
tion, or in which he shall have exceeded his 
jurisdiction. I am not prepared to deny_ that 
this casc may range itself within the literal 
meaning of these words: for this action is 
certainly brought for an act done by a justice 
in a matter in the course of dealing with which 
he has excceded his jurisdiction; but the 
following words are, that ‘any person injured 
thereby, or by any act done under any con- 
viction or warrant issued in such matter,’ may 
maintain an action in the same form & case as 
he might have done before the Act passed. If 
we gave these words their literal meaning, it would 
be impossible to reconcile them with sect. 1, & 
the general rule in construing a statute is, if 
possible, to reconcile all its parts, & give full effect 
& meaning to the whole. That may be done here 
by supposing sect. 2 to apply to cases where the 
party brings his action for the thing which is 
itself the excess of jurisdiction. If this action 
had been for putting pltf. into the stocks, it is 
extremely probable that trespass would have lain. 
But as that was not donc we may, I think, leave 
sect. 2 out of the question, & hold that deft. is 
protected by sect. 1 (COLERIDGE, J.).—HBARTON v. 
BRICKNELL (1850), 183 Q. B. 883; 4 New Sess. 
Gas. 661; 20 1.53.M. C13 16 L. T. 0. S. 212; 
15 J. P. 823; 16 Jur. 668; 116 B. R. 1313. 


Annotations :—As to (1) Apld. Somerville ». Mirehouse 
(1860), 3 L. T. 204. efd. Haylock v. Sparke (1853), 22 
LJ. M.O0. 67, 438 to (2) Consd. Pease v. Chaytor woe 1 
i i oe Refd. Ratt v. Parkinson (1851), 20 L. J. 


628. -—- -./- Ratr v., No. 636, 
posal, 

29. ——.]-—(1) The notice, required by Justices 
Protection Act, 1848 (c. 44), s. 9, of action against 
w justice of the peace for an act done by him in 
execution of his ofticc, under an order, in a matter 
of which he has not jurisdiction, may be given 
before the quashing of the order; the act itself 
being the cause of action, & such cause of action 
being complete before the quashing, although 
the action itself, by Justices Protection Act, 1848 
(c. 44), s. 2, cannot be brought until after the 
quashing. In an action for false imprisonment 
against the justice, if a warrant is put in by pltf. 
as his evidence, deft. may use a recital in it of 
an information on oath, in consequence of which 
the warrant was granted by him, as evidence 
of that fact. 

(2) A justice of the peace has jurisdiction to 
require sureties for good behaviour of a person 
charged before him upon information with ben | 
published a libel calculated to produce a bre 
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& in penn We such separ to 
commit the party so charg prison. ere- 
fore, under Justices Protection Act, 1848 (c. 44), 
s. 1, trespass vi et armis will not lie for such 
imprisonment.—HAYLock v. SPARKE (1853), 1 
BE. & B. 471; 22 L. J. M. O. 67; 20 L. T. O.S. 
276: 17 J. P. 262; 17 Jur. 731; 118 E. R. 
512. 


Annotations :-—As to (1) 
Cc. L. R. 1286 ; 


of the peace ; 


Refd. Kirby v. Simpson (1854), 2 
‘ West Riding of Yorkshire’ Rivers Board 
v. Robinson, [1907] 1 K. B, 431. 4s to (2) Apld. Lans- 

bury v. Riley, [1914] 3 K. B. 229. Generally, Mentd. R. 

v. Shepherd (1854), 18 J. P. 310; McMahon v, Lennard 

(1858), 6 H. L. Cas. 970. 

630. ——— Case stated by quarter sessions not 
determined.]|—KENDALL v. WILKINSON, No. 655, 
post. 

631. ——— Mere error in judgment.] — OAvE v. 
MounrtvAIN, No. 693, post. 

.|—EvVERETT v. GrirFirss, No. 





(b) Irregular Proceedings Within Jurisdiction. 


633. Magistrate protected.| —- BROOKSHAW  v. 
Hopkins (1773), Lofit, 240; 98 E. R. 630. 

634. .|—(1) Judges Protection Act, 1803 
(c. 141), does in no instance extend to protect 
justices of peace in the execution of their office 
against actions for acts of trespass or imprison- 
ment, unless done on account of some conviction 
made by them of pltfs. in such actions by virtue 
of any statute, etc. But whether certain pro- 
ceedings alleged by pitf to have been set on foot 
against him by deft., a justice of the peace, ex 
mero motu, without any information laid on oath 
before him, though falsely alleged to be on the 
information on oath of S., on which pltf. was taken 
& imprisoned, were a conviction within Judges 
Protection Act, 1803 (c. 141); so that pltf. was 
thereby confined to seek redress by an action 
on the case framed as Judges Protection Act, 
1803 (c. 141), directs; the ct. would not inquire 
of an affidavit, but sent the case to a new trial 
to have the fact of such conviction ascertained. 
lt appearing on a second trial, that an information 
on the oath of T. on a charge of vagrancy against 
pitf. was laid before the magistrate on a certain 
day, when pltf was examined & heard upon that 
charge, & that the magistrate then made out a 
warrant of commitment until the next sessions, in 
which warrant it was wrongly stated that pitt. 
had been charged on the oath of S., who negatived 
having made any such oath; but which allegation 
it was held might be rejected as surplusage; & 
afterwards drew up a conviction dated on the 
same day, but not exhibited till a month after- 
wards at the sessions :—Held: this was sufficient 
evidence of a conviction connected with the 
imprisonment, however informally such conviction 
or warrant of commitment operating as a con- 
viction were drawn up; &, therefore, at all events 
the magistrate was protected against this action 
of trespass. 

_The objection would have assumed a v 
different pe, if there had been no information 
on oath . .. but there was in fact an information 
on oath laid before the magistrate by T., which, 
at all events, authorised the proceedings (LE 
BLANC, J.). 

(2) The magistrate is liable to answer in an 
action for such part of an imprisonment suffered 
under his warrant as was within six calendar 
months before the action commenced against 
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Part IV.—EXEMPTIONS FROM LIABILITY. 


him.—Massry v. JOHNSON (1809), 12 East, 67 
104 BE. R. 27. 


Annotations :—As to (1) Refd. Dingagale v. Clarke (1829), 
3 L. J. 0. S. M. CO. id7 ; Hutchinson o. Lowndes (1833) 

1 Nev. & M. K. B. 674; R. v. Cheshire JJ. (1833), 3 
L. J. M. C. 95; Jones v. Gurdon (1842), 2 0. B. 600 


‘ 
1 





Lindsay v. Leigh fies) 12 Jur. 286; Newbould »v. 

Coltman (1850), 16 L. T. 0. 8. 488, 

ig ——-.]—-BARTON v. BRICKNELL, No. 627 
ante. 

636. }—Pltf. having refused to pay a 


church rate to which he had been duly assessed 
under Ecclesiastical Courts Act, 1913 (c. 127), 
s. 9, he was summoned before defts., justices of 
the peace, who, on May 6, verbally made an order 
on him to pay the same with costs. A minute 
of this order was drawn up & served on him on 
the following - pursuant to Summary Juris- 
diction Act, 1848 (c. 48), ss. 16,17. Some time 
afterwards a formal order & a warrant of distress 
were drawn up, & both dated as of May 6. The 
formal order was filed at the Midsummer Quarter 
Sessions, & the warrant of distress delivered to 
the constable, but the executon thereof was 
puepenced until the Oct. following, when a 
distress was made on pltf.’s goods for the amount 
due for church rate & the costs. An action ot 
trespass having been brought against defts. as 
justices for this distress, on the ground that the 
warrant had been improperly issued by them :— 
Held: (1) the proceedings were regular, & it was 
not necessary that the order of the justices should 
have been formally drawn up & disobeyed before 
the warrant was signed & scaled by the justices. 
(2) Although the warrant was in some respects 
informal, yet as the justices had in other respects 
acted within their jurisdiction, they were entitled 
to the protection of Justices Protection Act, 
1848 (c. 44), 5. 1, & trespass would not lie against 
them. 

If necessary, the ct. might perhaps draw a dis- 
tinction between sects. 1 &2 of Justices Protection 
Act, 1848 (c. 44). But it is not necessary. Were 
it so, J confess I should be inclined to think that. 
“exceeding his jurisdiction’”’ in sect. 2 means 
assuming to do something which the Act under 
which he is Dee, could by no possibility 
justify (JERVIS, C.J.).—Ratr v. PARKINSON (1851), 
4 New Sess. Cas. 651; 20 L. J. M. C. 208; 17 
L: T. 0. 8S. 94; 15 J. P. 356. 

687. ———.|—Defts., justices of the peace, con- 
victed pltt. in a penalty of £2 & costs, or two 
months’ imprisonment. Against this decision, 
which was given orally, pltf. gave notice of appeal, 
& immediately left the ct. A conviction & 
warrant of commitment were afterwards drawn 
up, in which blanks were left for the amount of 
costs to be inserted, & so signed by defts. The 
blanks were afterwards filled up by the magis- 
trates’ clerk, & pltf. was arrested on warrant, 
when he, for the first time, became aware of the 
amount of costs :—Held: the signing in blank by 
defts. was a mere irregularity & not an excess of 
jurisdiction; & pltf. having brought an action 
for false imprisonment was rightly nonsuited 
under Justices Protection Act, 1848 (c. 44), s. 1. 
—Borr v. ACKROYD (1859), 28 L. J. M. C. 207; 
33 L. T. O. S. 89; 23 J. P. 661; 5& Jur. N. 8. 
1053; 7 W. R. 420. 


PART IV. SECT. 4, SUB-SECT. 6.— 
B. (0). 


688 i. id waitaid pele oiiae ith 
Where a magistra 
his tion under R. 8. C. c. 174, 
8. 62, issues his warrant for the arrest 
of a witness who has not ap mn 
not, 


o to a » he 
the absence of malice, able in damages, 


638 i 
(1891), 30 L. 


even though he may have erred as to 
the sufficiency of the evidence to justi 
the arrest.— GORDON v. DENISON (1895), 
22 A. R. 315.—CAN. 


638 li. ———.}—LITTLE v 
(LORD) (1851), 17 L. T. O. S. 8.-—IR. 


JOHNSTON ©, MELDON 
. Ir. 165.——IR. 
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(c) Malice or Want of Probable Cause. 

See Justices Protection Act, 1848 (c. 44), 8. 1. 

688. Whether Itable to ed Big? v. San- 
TELOE (1718), 1 Stra. 79; 93 E. R. 8396, N. P. 

689. J—In an action against a magis- 
trate for a malicious conviction, it is not sufficient 
for pltf. to show that he was innocent of the 
offence of which he was convicted ; but he must 
also prove, from what passed before the magis- 
trate, that there was a want of probable cause.— 
BURLEY v. BETHUNE (1814), 5 Taunt. 580; 1 
Marsh. 220; 128 E. R. 816. 





hd ——.|-—LINFOoRD v. Firzroy, No. 569, 
ante. 

641. —-- .!—-BARTON v. BRICKNELL, No. 627, 
ante, 


642. ——-.]—Pltf. declared against deft. for 
maliciously & without reasonable or probable 
cause issuing a warrant under his hand & seal, & 
prccuing pltf. to be arrested. Plea: Not Guilty, 

y Justices Protection Act, 1848 (c. 44), s. 10. 
The notice of action stated, as cause of action, 
that deft., with force & arms, caused pltf. to be 
assaulted & beaten, apprehended & imprisoned, 
without reasonable or probable cause, not alleging 
Malice. The evidence was that deft., being a 
justice, in a matter within his jurisdiction, issued 
@® warrant under which pltf. was apprehended ; 
& it was sought to show that this was done 
maliciously :—Held: not a good notice under 
Justices Protection Act, 1818 (c. 4-1), 8. 0), as the 
cause of action insisted on was under Justices 
Protection Act, 1848 (c. 44), s. 1, but the notice 
did not point clearly & explicitly to such a cause 
of action, but rather to a complaint under Justices 
Protection Act, 1848 (c. 44), 8. 2, for acting with- 
out jurisdiction. 

This notice is bad . . . if I had read if. I should 
have thought that I was charged with acting 
without jurisdiction & not with a corrupt motive 
(ERLE, J.). 

Where the action is against a magistrate for an 
act done within his jurisdiction, it must be for 
a malicious act—malice must be stated in the 
declaration (CoLzRripGE, J.).— TAYLOR v. NEs- 
FIELD (1854), 3 E. & B. 724; 2 C. 1. R. 1312; 
2938 L. J. M. C. 169; 23 L. T. O.S. 206; 185. P. 
663; 18 Jur. 747; 2 W. Rh. 474; 118 KR. 

1% e 
Yee :-—Refd. Fuller v. Sutton (1864), 28 J. P. 391. 

643. ——.]—In an action against a magis- 
trate for having, in the execution of his office, 
acted maliciously & without reasonable & pro- 
bable cause, he is entitled to notice of action aos 
required by Justices Protection Act, 1848 (c. 44), 
s.9. In such case, the question whether he acted 
bond fide, or used his office colourably, docs not 

Whether the question of bona fides, in a case 
where it arises, is one for the judge or for the jury, 
I think it to be unnecessary to give any opinion. 
In Hazeldine v. Grove, No. 834, post, the Ct. of 
Q. B. refused to grant a new trial, on the objection 
that the question of bona fides was for the jury, 
on the ground that pitt . had not demanded that 
She question should be put to the jury. The ct. 
vhere said that such questions were for the jury, 
although it was the common practice to submit 


. Necessity for leading. }--HOWKLL 
v. Goon (1885), YO. ht. 363.--CAN. 
t. ———. J—— RICHARDSON ¥, WILLIAM- 
BON (1832), 10 Sb. pe of Sess.) 607 : 
7 Kao, Coll, 467.—SCOT, 
——, }—If & rty allego that 
he was sppisbendod't under a warrant 
obtained by the procurator-fiscal, in 
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B. (c), & C. (a) & (b).] 


them first to the judge (PARKE, B.).— KIRBY 2. 
Smpson (1854), 10 Exch. 858; 2 0. L. R. 1286; 
28 L. J. M. ©. 165; 18 J. P. 696; 18 Jur. 983; 
156 E. R. 482. 

Annotation :—Expld. Gelen v. Hall (1857), 2 H. & N. 379. 


— ——-.]—KENDALL v. WILKINSON, No. 655, 
post. 
645. .J~-By a railway Act penalties are 





made recoverable before a justice, who is autho- 
rised to summon before him any person against 
whom complaint is made for any offence against 
a bye-law, & to proceed therein, ctc. By sect. 238, 
‘‘ Any officer of the co. is empowered to seize & 
detain any person whose name & residence shall 
be unknown to him, who shall commit any 
offence against the Act, & to convey him before 
a justice without any warrant, & the justicc is 
required to proceed immediately to the conviction — 
or acquittal of the offender.” Pltf., having been 
seized & detained by an officer of the co., on . 
Sept. 24 was brought before deft., a justice of the 

yeace, for an alleged offence against a bye-law. 

eft. committed pltf. to the House of Correction, 
by a warrant in the Form (QO. 1.) in the sched. to 
Summary Jurisdiction Act, 1848 (c. 43). ‘The 
warrant stated that pltf. had been charged on 
oath before deft., for having travelled on the 
railway without having paid his fare contrary to 
a bye-law of the co., & commanded him to be 
taken to the House of Correction & there kept 
until Sept. 27. & to be then brought before the 
justices at petty sessions to answer the charge. 
On Sept. 25, deft. having ascertained that no 
offence had bcen committed, sent to the House of 
Correction, & caused pltf. to be discharged :— 
Held: (1) deft. was justified, by Sammary Juris- 
diction Act, 1848 (c. 43), s. 16, in committing 
pltf. to the Mouse of Correction. 

(2) Under sects. 237 & 238 of the railway Act 
a justice has no authority to issue a warrant 
before conviction ; the authority to arrest in the 
first instance was confined to the officer of the 
co., & the duty thereby imposed upon the justice 
was forthwith, upon the alleged offender being 
brought before him, to proceed to the deter- 
mination of the case. 

(3) The second count stated that deft., a justice 
of the peace, unlawfully & maliciously, & without 
reasonable or probable cause, took the information 
of P. W., against pltf., & wrongfully, wilfully, 
maliciously, & without reasonable or probable 
cause, as deft. well knew, convicted pltf.; that 
pitf. was thereby compelled to pay a sum of 
money, & that upon appeal to the quarter sessions 
the conviction was afterwards quashed. A verdict 
having been found for pltf. the ct. refused to arrest 
the judgment. 

A rule was obtained on behalf of deft. to set 
aside the verdict as being against. evidence & also 
to arrest the judgment on the ground that the 
second count discloses no legal cause of action. 
Upon the latter point we have bestowed much 
consideration & we are not at present prepared 
tf hold the count bad. But upon a careful 

rusal of the evidence we think that the rule 
or a new trial ought to be made absolute (PoL- 


reference to an offence committed 
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PART IV. SECT. 4, SUB-SECT. 6.— 647 iii 
e a e 
agistrate not protected. }— 
v WEBB (Ont.) (1921), 37 Can. 
. Cas. 138. —CAN. 


647 ii. ——-.}—LAWRENBSON v. HILL 
(1860), 10 1.C. L. 1. 177.—IR. 


Pupiic AUTHORITIES, Bopies AND OFFICERS. 


LOOK, C.B.).—GELEN v. Haun (1857), 2H. & N. 
879; 29 L. T. O. S. 183; 21 J. P.710; 5 W. R. 
7657; 157 BE. R. 157; sub nom. GELAN v. HALL, 
27 L. J. M. C. Oe ee ee 
—— e v e 

Annet 63. “Rett, Fuller v. aoneian (i Bet) 2° J.P. a A 
N 7Ue r e xc. e « Gene 8 
Menta eoeherd : Po lunesteeCencrat (1864), 5 New 


Mentd. S. 

Rep. 80. 

646. ——-.]—Justices Protection Act, 1848 
(c. 44), 8. 8, enacts that no action shall be brought 
against any justice of the peace for anything done 
by him in the execution of his office, unless the 
same be commenced within six calendar months 
next after the act complained of has been com- 
mitted :--Held: the six months during which an 
action for malicious conviction against magis- 
trates might be brought must run either from the 
date of the conviction, or if appealed against, 
from the date of the determination of such appeal, 
& the period of limitation is not to be enlarged or 
affected by circumstances occurring subsequently 


Griffiths, [1 920] 


. to the date of the conviction or determination of 


the appeal. Therefore an action for a malicious 
conviction against magistrates, brought thirteen 
months subsequently to the conviction, & seven 
months subsequently to the determination of an 
appeal against it, cannot be maintained, although 
the commital to prison may have been postponed 
to a period within six months from the date of 
bringing the action. Semble: an action for 
malicious conviction against justices who act 
within their jurisdiction—the conviction still 
subsisting—is not maintainable under any circum- 
stances.— FULLER v. SUTTON (1864), 28 J. P. 391. 

Actions for libel & slander—Absolute privilege.| 
—See LIBEL & SLANDER, Vol. XXXII., p. 104, 
Nos. 1354~1356. 


C. Acts in Absence or Excess of Jurisdiction. 
(a) In General. 


647. Magistrate not protected.|—13 Geo. 3, 
c. 78, 8. 60, imposing a penalty on the driver of a 
cart, etc., for riding thereon under the circum- 
stances therein mentioned, authorises a justice on 
his own view, or upon the oath of one witness, to 
convict the offender, & in case the offender refuses 
to discover his name, or the name of the owner of 
the cart, etc., he is subjected to a like penalty & 
may, without warrant, be apprehended forthwith 
by the person seeing the offence committed. 
Where the driver of a waggon committed an 
offence within this Act,in the view of a justice, & 
having placed himself before the board on which 
his master’s name was painted, so as to prevent 
the discovery of the owner, & the justice, in order 
to ascertain the name, stopped the horses & laid 
hands on the driver, & removed him from his 
position before the board, & thereby informed 
himself of the ownership :—Held: this was a 
trespass, & gave the driver a right of action.— 
JONES v. OWEN (1823), 2 Dow. & Ry. K. B. 600 ; 
1 Dow. & Ry. M. C. 290; 1L. J. O. S. K. B. 189. 

648. ———.|—-Where a person employed by an 
attorney to keep possession of goods selzed under 
a fi. fa. made complaint to a magistrate, that he 
could not obtain payment for his services, & the 
magistrate having summoned the party, & heard 
the complaint, proceeded under 22 Geo. 2, c. 19, 


-_}—A police ct. magis- 
in an action of damages 





trate is liable 
to a person who has suffered imprison- 
ment under a sentence pronounced by 
him in excess of his jurisdiction, & in 
such an action it is not necessary to 
aver malice or want of probable cause. 
—M‘CREADIE 0. THOMBON, [1907] 8. C. 


Part [V.—EXEMPTIONS FROM LIABILITY. 


& made an order oven the attorney for payment 
of a certain sum, which was afterwards levied on 
his goods :—Held: the magistrate was liable to 
an action of trespass, for the service performed 
was not of such a nature as to give juris- 
diction under the 22 Geo. 2, c. 19.—BRANWELL v. 
PENNECK (1827), 7 B. & C. 5386; 108 E. R. 823; 
sub nom. BRAMWELL v. PENNECK, 1 Man. & Ry. 
K. B. 409; 1 Man. & Ry. M. O. 109; 6 L. J. 
n ns — - Ex p. Ormerod (1844) 
Apld. Ayrton. Abbott ( F .B. 1. 
anid. Avrigny. 12 Tur. ya oeeeees 
649. -]—The summary jurisdiction given 
to justices by 4 Geo. 4, c. 34, s. 3, extends only to 
cases where the relation of master & servant 
exists ; &, therefore, where A. had contracted 
with B. to build a wall for a certain price within 
a certain time, & having performed part of the 
work, refused to complete it; this was held not 
to be within the statute, & a magistrate who 
acted upon the complaint of B., & convicted & 
committed A. to prison, was liable to an action 
for false imprisonment.—LANCASTER v. GREAVES 
(1829), 9 B. & C. 628; 7L. J. O.S.M. C. 116; 


8 J. P. 521. 
Rofd. Lindsay 





109 BE. R. 238. 

Annotations :—Apld. Ex p. Johnson (1839), 7 Dowl. 702. 
Refd. Lilicy v. ivin (1848), 11 Q. B. 742: Ex p. Gordon 
oe 25 L. J. M.C. 12; Tayl 


or v. Carr (1862), 2B. &S. 
Mentd. Riley v. Warden (1848), 12 J. P. 614.: 

650. |—The magistrate acting without 
any jurisdiction at all is liable as a trespasser in 
Many cases (LORD ABINGER, C.B.).—WEST v. 
SMALLWooD (1838), 3 M. & W. 418; 6 Dowl. 
680; 1 Horn & H. 117; 71. J. Ex. 144; 2 
J. P. 251; 2 Jur. 828; 150 E. R. 1208. 


Annotations :—-Mentd. Re Martin, Ex p. Sandau (1846), 7 
L. T. O. S. 133; Brown v. Chapman (1848), 6 C. B. 365 ; 
Egrington v. Lichfield Corpn. (1855), 4 #. & B. 100; 
Austin v. Dowling (1870), L. R. 6 C. P. 534. 





ot: ——.'—-CAVE v. Mountain, No. 693, 
post. 

os ~----,|-—-BARTON v. BRICKNELL, No. 627, 
ante. 

658. —-—— Court improperly formed.]—Onc of 
defts., who were magistrates, having received 


information on oath that a certain turnpike road 
was out of repair, summoned the surveyor of the 
road, under Highway Act, 1835 (c. 50), s. 94, to 
appear at a special sessions. At that sessions 
the two defts. ordered A. to view the road, & 
report thereon to them at. another special sessions. 
A. having reported at the latter sessions, when 
pltf. was present, that the road was out of repair, 
defts. ordered the surveyor to repair it within six 
weeks, & at the same time ordered him, under 
18 Geo. 3, c. 19, 8. 1, to pay £2 3s. as costs. Pitf. 
having refused to pay this sum, & his goods having 
been taken as a iigeresa by warrant from defts., 
he replevied them, & brought the present action 
of replevin :—Held: (1) a single magistrate had 
no authority, under Highway Act, 1835 (c. 50), 
s. 94, to summon the surveyor of turnpike roads. 
(2) An action of replevin would lie against defts. 
—GEORGE v. CHAMBERS (1843), 11 M. & W. 149; 
2 Dowl. N. 8. 783; 12 L. J. M. C. 94; 7 J. P. 
19; 7 Jur. 836; 152 EB. R. 752. 
Annotations :—As ne (1) Apia. R. 2 St. Albans JJ. (1853), 
8. 399," 49 to (2) Distd. Allon v. Sharp (1848), 2 Exch. 
352. Refd. Jones. ¢ aoe ta oi 862 ; 


Mellor v. Leather (1853), 1 RK. & B. 619; Pease v. Chaytor 
(1863), 3 B. & 8. 620; Rhymney Ry. v. Price (1867), 16 


656 i. Meaning of “‘ exceeding jurts- 
diction.’’}——-Excess of jurisdiction does 
not extend to a mere irregularity, or 
erroneous judgmont, but to acase where 
the justice does an act which he has 


o jurisdiction to 
orgs (1900), 33 N. 8. R. 62.—CAN. 


b. Right to _cvusts.) —- ARMOUR 
BoswEL (1842), 6 O. 8. 450.—-CAN. 
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654. ——— Extent of Mability.)—If a magistrate 
commits a person to prison in a case in which he 
has no jurisdiction, he is liable for all the circum- 
stance that usually attend the exccution of a 
warrant of commitment, such as the party being 
handcuffed, having his hair cut short at the prison, 
& his being put in a bath there; but not for any 
violence or excess of the officers.—Mason v. 
BARKER (1843), 1 Car. & Kir. 100; 2 L. T. O. S. 
107, N. P. 

655. - Effect of order suspended pending 
appeal.|—Pitf., having been ordered by the petty 
sessions to make certain payments, as putative 
father of a bastard child, appealed to the quarter 
sessions, which ct. confirmed the order, subject 
to a case. In less than six days from the holding 
of the quarter sessions, & more than a month from 
the original order, deft., being a justice of the 
county, issued a warrant, under Poor Law Amend- 
ment Act, 1844 (c. 101), s. 3, for the apprehension 
of pltf., on complaint that the payments were in 
arrear, & for bringing him before two justices ; 
under which warrant pltf. was apprehended. 
At the time of issuing the warrant, deft. knew 
of the proceedings on the appeal.—PItf. having 
sued deft. for the imprisonment under this warrant, 
without alleging malice :—Held: deft. was pro- 
tected by Justices Protection Act, 1848 (c. 44), 
gs. 1, inasmuch as he had jurisdiction to act. 

If the appeal & proceedings thereon had _sus- 
pended the effect of the order, deft. would have 
been liable, as acting without jurisdiction: buat 
they did not so operate in suspension. Whether 
or not the appeal & proceedings thereon did so 
operate in suspension, deft. was at any rate acting 
within his jurisdiction in issuing the warrant to 
have pltf. brought before two justices for inquiry 
into the case. 

Acting from a corrupt motive, he [the justice] 
might be liable to an action on the case for 
maliciously granting it. But 1 do not think that 
in granting it he could be said to have acted with- 
out jurisdiction (LORD CAMPBELL, C!..J.).—- EN- 
DALL ¥. WILKINSUN (1855), 4 HK. & HB. 080; 3 
C. L. BR. 668; 24 L. J. M. ©. 80; 24 1. T. O. 8. 
309; 10 J. P. 467; 1 Jur. N.S. 638; 3 W. Rh. 
2343; 119 i. R. 251. 

Annotations :-—Refd. 2. v. Willmott (1861), 1 B. & 8. 27. 
Mentd. I. v. Staffordshire JJ. (1857), 7 K. & 1. 935 
656. Meaning of ‘‘ exceeding jurisdiction.’’}— 

Rarr v. PaARKinsON, No. 636, are. 





(b) Exercising Powers Not Within Jurisdiction 
of Any Court. 


657. Magistrate not protected—Inflicting illegal 
Anse vera e magistrate cannot keep a@ prisoner 
suspected of felony longer than three days under 
examination. 

Here he took not any examination, but delivered 
him over to the new mayor without examination, 
which was not lawful (per CUR.).—SCAVAGE U. 


TATEHAM (160]), Cro. Eliz. 820; 78 KH. XK. 

1056. ; 

Annotation :—Apld. Davis v. Capper (1829), 10 B. & C. 2e, 
658, -——  ——--]—Trespassa will lie against & 


magistrate for committing a party charged with 
plone for re-examination for an unreasonable 
time, but without any improper motive.—-DAvis 
v. CAPPER (1829), 10 B. & C. 283 2 Man. & Ry. 


do.—PARKER v. {| PART IV. pECT ib SUB-SECT. 6.-—— 


). 
ce, Magistrate nol frocected. Hone 
v. . SLERTH (1896), 27 N. 8. H. 
6 R. & G.) 37 uN 
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Sect, 4.—Ezercise of judicial powers: Sub-sect. 6, 
C. (b) & (c) i., 14. & tii.) 

M. C. 570 ; 5 Man. ere K. B. 53 ; 8 L. a O. S: 

M. C. 67; 109 EB. R. 362. 

Annotations :—Refd. Cave v. Mountain (1840), 1 Man. & G. 
257: Asi v. Dawnay (1852), 8 Exch. 237; Kemp v. 
Neville (1861), 31 L. J. C. P. 158. 

659. ——-,J-—-Two constables, who had 
taken pltf. on a charge of disorderly conduct on 
a Sunday night, were taking pltf. before a magis- 
trate on the Monday, when they met the magis- 
trate in the street, who desired them to take 
pltf. back to the lock up, & bring him up for 
examination on the Tuesday. They did so, when 
the magistrate fined him £1:—Held: the magis- 
trate was liable to an action of trespass for sending 
pltf. back to the lock up; & it was the duty of 
the magistrate either to have gone into the case 
on the Monday or to have desired that pltf. should 
be taken before another magistrate.-—EDWARDS 
v. FERRIS (1836), 7 C. & P. 542, N. P. 

660. ——— Convicting twice for same ina 
A person can commit but one offence on the 
same day, by exercising his ordinary calling on 
a Sunday, contrary to Sunday Observance Act. 
1677 (c. 7), &, if a justice of peace proceed to 
convict him in more than one penalty for the same 
day, it is an excess of jurisdiction for which an 
action will lie, before the convictions are quashed. 
—COREPPS v. DURDEN (1777), 2 Cowp. 640; 98 
HK. R. 1283. 

Annotations :—Apld. It. v. Portsrnouth JJ., [1892] 1 Q. B. 
491. Refd. Gray vr. Cookson (1812), 16 Kast, 13; Groome 
v. Forroster (1816), 6 M. & S. 314; Brittain v. Kinnaird 
(1819), 1 Brod. & Bing, 432; Gimbert v. Coyney (rha5) 

M‘Cle. & Yo. 469; Dingsgale v. Clarke (1829), 8 L. J. 

O. & M. ©. 1373; Mills ». Collett (1829), 6 Bing. 85; 

Westbury on Sovern Union Case (1854), 4 E. & B. 314; 

Parker » Sutherland (1917), 86 L. J. K. B. 1052. Mentd. 

R. v. Youngor (1703), 5 Term Rep. 449; Milnes v. Bale, 

Milnes v. Loa (1875), L. R. 10 C. P. 591; Apothecaries 

Co. v. Jones, (1893) 1 Q. B. 89; Liewellyn v. Vale of 

Glamorgan Ky., 11898] 1 Q. B. 473. 


661. Convicting where no crime com- 
mitted.] —A local Act prohibits the exposing for 
sale of certain goods on the footway of a street, 
under a penalty of 108.; & by sect. 90. justices 
have & summary jurisdiction to enforce the pay- 
ment of the penalty. By a subsequent local 
Act, intituled “‘ An Act to amend & enlarge the 
former Act’ the sect. in the first Act creating the 
offence is repealed & re-enacted with this difference, 
that the penalty is made 20s. instead of 10s. 
There was no clause in the last Act as to the mode 
in which the penalty should be enforced :—Held : 
as the first Act was repealed by the second, the 
justices ee granted a sania bra ac for the 
purpose of enforcing payment of a penalty im- 
posed by this latter Act, were liable te an action 
of trespass.—WaARD v. STEVENSON (1844), 1 New 
Seas. Oas. 162; 8 J. P. 789. 








(c) Omission of Condition Precedent. 
: i. In General. 


662. Magistrate not protected — Committal be- 
sane distress made.]—HILL v. BATEMAN, No. 460, 
a * 

668. —-—- Committal before actual conviction.) 
-—~A justice of the peace cannot justify the com- 
mitting of a vy charged under 1 Geo. 4, c. 56, 
to the custody of a constable, in order that he 
may compromise with complainant, until the 
party has n actually convicted.—BRIDGETT v, 
OoYNEY (1827), 1 Man. & Ry. K. B. 211; 1 Man. 
& Ry. M.C.1; 6L. J. 0. 8. M. C. 42. 

664. ——— Committal without written warrant.) 
—6 Geo. 4, c. 18,8. 2, reciting that, by some Acta, 
penalties or sums of money are to be recovered 
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before a justice, & he is avithorised to issue his 
warrant for levying the same by distress, but no 
further remedy is provided in case no sufficient 
goods can be found, enacts, that whenever it shall 
appear to such justice that the party has not 
sufficient goods whereon to levy, it s be lawful 
for such justice to issue forth his warrant for com- 
mitting such offender to the common gaol for any 
term not exceeding three calendar months, unless 
the sum adjudged to be paid, & costs, shall be 
sooner paid; provided always, that the amount 
of such costs shall be specified in such warrant 
of commitment :—Held: the warrant of commit- 
ment must be in writing; & the detention of the 
arty without such written warrant cannot be 
justified for any longer time than is necessary 
for making it out.—HUTCHINSON v. LOWNDES 
(18382), 4 B. & Ad. 118; 1 Nev. & M. K. B. 674 ; 
1 Nev. & M. M. C. 476; 2L. J. M. C. 3; 110 
E. R. 400. 
Annotations :—Consd. Wiles v. Cooper (1835), 3 Ad. & El. 

5624; Kemp v. Neville (1861), 10 C. B. N. 8. 528. 

665. Committal for contempt.]— 
A magistrate cannot commit for a contempt, 
without a warrant in writing.—_MAYHEW v. LOCKE 
(1816), 7 Taunt. 63; 2 Marsh. 377; 129 E. R. 25. 
Annotations :—Refd. James v. Swift (1825), 6 Dow. & Ry. 

K. B. 625; Carus Wilson’s Case (1845), 7 Q. B. 984. 

Mentd. Smith v. Brown (1831), 1 Tyr. 486. 

666. Committal on invalid warrant.]— 
A warrant of committal for not finding sureties 
of the peace is bad; if it does not state the time 
for which surcties are to be found. 

A justice of the peace, who commits upon an 
illegal warrant, is liable in an action for false im- 

risonment, whether he acted bond fide or not.— 

RICKETT v. GRATREX (1846), 8 Q. B. 1020; 1 
New Mag. Cas. 541; 2 New Sess. Cas. 429; 
15 L. J. M. C. 145; 7L.T. O. S. 189; 10 J. P. 
646; 10 Jur. 566; 115 BE. R. 1158. 








| Annotation :—Refd. Lindford v. Fitzroy (1848), 13 J. P. 








667. -|—(1) A warrant issued by 
two justices of the county of S., after reciting the 
making of a rate, the assessment of pltf. in the sum 
of £17 thereto, & his refusal to pay the same, & 
that H. & W., two justices, etc., had issued their 
warrant to levy the said sum of £17 19s. 6d. & 
the further sum of 68. for costs incurred in the 
premises, making in the whole the sum of 
£18 6s. 6d. by distress, etc., commanded the 
constable to apprehend & take pltf. to the House 
of Correction, there to remain “ until payment 
of the said sun ’’ :—Held: the warrant was bad 
in tolo; & an action of trespass lay against the 
justices & the constable for the arrest & imprison- 
ment under it. 

(2) The backing of the warrant under 24 Geo. 2, 
c. 55, 8. 1, by a justice is purely ministerial, & the 
justice who issues the warrant is responsible for 
an arrest under it, although it be backed & 
executed in a county other than that in which it 
was issued.—CLARK v. Woops (1848), 2 Exch. 
395 ; 3 New Mag. Cas. 80; 3 New Sess. Cas. 213; 
17 L. J. M. C. 189; 11 L. T. O. 8. 225; 12 J. P. 
489; 154 KE. R. 545. 


Annotation :—As to (1 , ' kto ; 
43 W. R. 360. (1) Folld. Norton v. Monckton (1895) 


668. ——-- -_—.]—Trespass for false imprison- 
ment & taking goods. Plea: not guilty, by 
statute. Defts., as justices, convicted pltf., 
under Theatres Act, 1843 (c. 68), in his absence, 
of keeping an unlicenced theatre. Immediately 
after the conviction, pltf. being in the presence of 
the justices, asked leave to go to his home. One 
of the justices said if he went he must go in 
custody. He was detained for a day & a night. 


Part 1V.—EXEMPTIONS FROM LIABILITY. 


A warrant, not returnable on a day certain, was 
issued by defts. It recited a conviction adjudging 
ltf. to pay a penalty of £5 & 12s. costs, & directe 

e sums to levied by distress. Under this 
warrant, pltf.’s goods were seized & sold. A 
conviction was drawn up, adjudging pltf. to pay 
a penalty, but silent as to costs; & there was no 
evidence that in fact the justices had adjudicated 
on costs. The conviction was quashed. Notice 
of action was given to defts. for that they “ at 
H., on Aug. 1,” etc., imprisoned pltf., & also for 
that they, “‘ on the Ist day,’’ etc., seized his goods. 
In the interval between the trespasses & the 
commencement of the action, Justices Protection 
Act, 1848 (c.. 44), passed :—Held: Justices Pro- 
tection Act, 1848 (c. 44), s. 2, applied, the acts 
complained of being in excess of the jurisdiction 
of the justices; & trespass lay against them.— 
LEARY v. PATRICK (1850), 15 Q. B. 266; 4 New 
Mag. Cas. 95; 4 New Sess. Cas. 258; 19 L. J. 
M. ©. 211; 15 L. T. O. S. 203; 1453. P. 575; 14 
Jur. 9382; 117 E. R. 459. 
notation :-—Distd. Ratt v. Parkinson (1851), 4 New Sess. 


Cae 651. 

669. ——— -]— Deft., an alderman of 
London, convicted pltf. for an alleged offence 
under 6 & 7 Vict. c. 65, adjudged him to pay a 
penalty, &, he not having paid it, afterwards 
summoned him to show cause why he should not 
be committed in default of paying, & be further 
dealt with according to law. Pitf. did not appear 
to the summons Bic eee Oe but his counsel & 
attorney appeared. The justice refused to hear 
the case in pltf.’s absence, & issued a warrant for 
the apprehension of pltf., reciting the summons 
& pltf.’s neglect to appear, & directing his appre- 
hension, to answer to the complaint, & be further 
dealt with according to law. Pltf., under this 
warrant, was apprehended & imprisoned. The 
conviction was afterwards quashed; & pltf. 
brought an action for false imprisonment against 
deft. :—Held: deft. was not protected by Justices 
Protection Act, 1848 (c. 44), 8. 2, the summons to 
appear after the conviction not being the summons 
spoken of in that section the non-appearance to 
which was to prevent the maintenance of an 
action.—BESSELL v. WILSON (1853), 1 E. & B. 
489; 22 L. J. M. C. 94; 20 L. T. O. S. 2333 17 
s 567; 17 Jur. 664; 1 W. R. 126; 118 E. R. 
Annotation :—Consd. R. v. Thompson, [1909] 2 K. B. 614. 

670. —-— .|—Pitf. was arrested under a 
committal warrant signed & issued by deft., a 
justice of the peace, for non-payment of a debt 
made up of a certain sum of money alleged to be 
due from plitf. to the local sanitary authority, 
under an order made at quarter sessions, & of the 
costs awarded :—Held: such a warrant was 
altogether bad, & pltf. was entitled to recover 
from deft., as speci es, the whole amount 
so paid by him to obtain his release from gaol.— 
NORTON v. MONCKTON (1895), 43 W. R. 350; 11 
T._L. R. 242 ; 39 Sol. Jo. 286. 


ii. Information Not Duly Laid. 

671. Magistrate not protected.] — (1) Action 
upon the case lies against a justice for issuing 
his warrant to apprehend a man for felony without 
any accusation against him. 

2) If a man be accused to a justice of the peace 
for an offence for which he causes hi _be 
arrested by his warrant, although the accusation 
be false, yet he is excusable.—WINDHAM v. CLERE 
(1589), Cro. Eliz. eevee Leon. 187; 78 E. R. a7. : 

i-—As to « Mo v. 8 
Term Rep. 225. Mills v. Gollett (1829), 
é Bing se. 225. 4s to (2) 
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672. ——-.]—Where a justice of the peace 
maliciously grants a warrant against another, 
without any information, upon a supposed charge 
of felony, the remedy against the justice is trespass, 
& not case.—MorGan v. HuGHES (1788), 2 Term 
Rep. 225; 100 BK. R. 123. 

Annotations :-—Refd. Basten v. Carew (1825), 3 B. & C. 








649; Groocock v. Cooper (1828), 8 B. & C. 211; R. vw. 

Hughes (1879), 4 Q. B. D. 614; R.v. Whitfield & Thorne 

(1885), 49 J. P. 230. 

678. —-—-.|-—-MAssEY v. JOHNSON, No. 634, 
ante. 

674. ——.:—-A justice’s warrant commanding 


a constable to apprehend & bring before him the 
body of A., to answer all such matters & things as 
on Her Majesty’s behalf shall be objected against 
him on oath by C., for an assault committed upon 
C., on, etc., is bad, as not showing any information 
on oath upon which the warrant issues. A 
deposition on oath taken by the justice’s clerk, the 
justice not being present, nor at any time seeing, 
examining, or hearing the deponent is irregular 
& no justification of proceedings founded upon it. 
In an action of trespass against a justice for false 
imprisonment in causing a pltf. to be apprehended 
on a charge of assault, the warrant having been 
framed, & the information taken, as above stated : 
—Heild: deft. failed to show jurisdiction, & the 
action lay.—CAUDLE v. Seymour (1811), 1 Q. B. 
889; 1 Gal. & Dav. 454; 10 L.J.M. 0. 180; 113 
K. R. 1372; sub nom. CANDLE v. SEYMOUR, 5 Jur. 
oe ine -—Refd. BR. v. Calvert (1848), 2 Cox, C. C. a90 ; 

Rk, v. Hughes (1879), 4 Q. 3B. D. 614. 

675. j- After a sumnmons issued, informa- 
tion was given before the magistrate that the 
party against whom the summons had been 
granted was going out of the magistrate 4 juris- 
diction, who thereupon issued his warrant, & the 

erson was taken into custody, & afterwards 

rought his action against the magistrate for false 
imprisonment. At the trial the summons Was put 
in evidence, & the warrant, but not the informa- 
tion :—Held: the evidence was not sufficient, & 
the magistrate must put in the information to 
justify his warrant for apprehension, 48, without 
@ proper information, the magistrate would not 
be justified in issuing his warrant.—-STEVENS v. 
CLARK (1842), Car. & M. 509; 2 Mood. & R. 

> 

yea :—~Reld. R. v. Hughes (1879), 4 Q. B. D. 614. 

676. — --.|.—Where the convicting magistrate, 
under 52 Geo. 3, ct. Q3, sched. I, r. 13, which 
authorises a magistrate, on information or com- 
plaint to him, to proceed to hear the same, wae no 
the same magistrate who took the information : — 
Held: he had acted without jurisdiction, & ie 
liable in trespass, although his conviction h 
been quashed on appeal.—JONES  t. Eee 
(1842), 2 Q. B. 600; 2 Gal. & Dav. 133 5 a ee 
M.C. 45; 6 J.P. 243 6 Jur. 482 ; 114 EB. R. 2do. 


t : L. J. M. ©. 
tations :—Refd. li. v. Wilcock 1845), 14 . 
ahve Tarry v. Newman (1846), 15 M. & W. 645. 





iii. Warrant Founded on I nvalid Conviction. 


: iction 
. Magistrate not protected. | —A convict 

betas santiees under Poor Relief Act, 17 44 (c. heh 
upon complaint of the cverseers of a par e ae 
the late overseer, for refusing & nee ing o 
deliver over to them a certain book peeves a . 
the parish called The Bastardy i ser, ee 
victing him of the offence, & adjudging hare 
he should be committed to nae Sede up = 
spoons Be boas earning his office of over- 


id, as to 
to the parish, was held void, 
the. be pufication respecting the imprisonment, 
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for excess, the same extending beyond what was 
previously required of the person convicted; & 
& warrant of commitment founded on this con- 
viction, & directing the gaoler to keep him in the 
terms of the adjudication, was also holden void 
in toto, for which trespass & false imprisonment 
would lie against the justices, although the con- 
viction had not been quashed.—GROOME v. ForR- 
RESTER (1816), 5 M. & 8. 314; 105 E. R. 1066. 

Annotations :—Retd. Ex p. Leake (1829), 9 B. & C. 234; 

Daniell v. Philipps (1835), 1 Cr. M. & R. 662; Griffith v. 

Harries (1837), 2 M. & W. 335; Howard v. Gosset (1845), 

10 Q. B. 359; Douglas v. R. (1848), 13 Q. B. 74; Lindsay 

vw. Leigh (1848), 12 Jur. 286. 

678. ——.|—In an action against a magistrate 
for false imprisonment :—Held : a conviction filed 
at the quarter sessions was no justification of 
deft., where it appeared to have been framed upon 
a different statute from that of the commitment.— 
Rocers v. JONES (1824), 3 B. & 0. 409; 5 Dow. 
& Ry. K. B. 268; 2 Dow. & Ry. M. C. 429; Ry. 
& M. 129; 31L.J.0.8S. K. B. 40; 107 EK. R. 785. 


Annotations :-~—-Apld. Wickes vr. Clutterbuck (1825), 2 Bing. 
483. Refd. Wilkine ». Wright ees 2Cr. & M. 191; 
Re Klmy & Sawyer (1834), 1 Ad. & El. 843; Danioll v. 
Philipps (1835), 1 Cr. M. & R. 662; Howard v. Gosset 
Ce 10 Q. B. 359; Charter v. Greame (1849), 13 Q. B. 


679. —---.]—A conviction on a statute, on the 
face of it not pursuing the provisions of the 
statute, nor showing that any offence has been 
committed, is bad; & although it has not been 
quashed, its invalidity may be taken advantage 
of, on the trial of an action of trespass for a 
distress taken under a warrant grounded on it.— 
GIMBERT v. COYNEY (1825), M‘Cle. & Yo. 469; 
3 Dow. & Ry. M. ©. 323; 148 E. R. 497. 

680, ———-.|—-By the provisions of Game Act, 
1881 (c. 32), s. 37, every penalty for any offence 
against that Act is to be paid to some one of the 
overseers of the poor, or to some other officer, as 
the convicting justice or justices may direct, of the 
parish, etc., in which the offence shall have been 
committed, to be by such overseer or officer paid 
over to the use of the general county rate ; but by 
5 & 6 Will. 4, c. 20, s. 21, reciting the former Act, 
it is enacted, that one moicty of all such penalties 
shall go & be paid to the person who shall inform 
& prosecute for the same, & the other moiety 
thereo! only shall go & be paid to such overseer 
or officer, & be by him applied in the manner 
before directed :—Held: a conviction for an 
offence against the former Act, which directed 
the whole  aineed to be paid to W., one of the 
overseers of the poor of the parish, etc., to be by 
him applied according to the direction of the 
statute in such case made & provided, was bad, 
& the justices who signed it were liable to an action 
for false imprisonment at the suit of the party 
convicted, & committed to gaol for non-payment 
of the eee v. HARRIES (1837), 
2M. & W. 335 ; Pa bge ee 6L. J. M. C. 29; 
1 Jur. 67; 150 EB. R. 785. 

Annotation :-—Refd. R. v. Hyde (1852), 16 J. P. 67, 

681. -——.]--A justice is liable in trespass, if 
he commit a person for disobedience to an order 
which turns out to be invalid.— WILKINS v. 
HEMSWORTH (1838), 7 Ad. & El. 807; 3 Nev. 
& P. K. B. 55; 1 Will. Woll. & H. 10; 7 L. J. 
M. C. 28; 2 Jur. 94, 801; 112 EB. R. 674. 


Annotations :-—Reld. Newbould v. Coltman $1850), 16 L. T. 
O. 8. 488; Forster v. Dodd (1867), L. R. 3 Q. B. 67; RR. 
vw. Lanyon (1872), 27 L. T. 355. 





682. -}—If goods be seized upon a warrant 
founded on a conviction improperly framed, the 
magistrates issuing the warrant are liable in 
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trespass.— NEWMAN v. HARDWICKE (EARL) (1838), 
8 Ad. & El. 124; 3 Nev. & P. K. B. 368; 1 Will. 
Woll. & H. 284; 7L.J.M.C. 101; 2 J. P. 328; 
2 Jur. 493; 112 BE. R. 782. : 
Annotation :—Reftd. Wilkinson v. Gray (1844), 9 J. P. 71. 
683. .]—Where a conviction under Beer- 
house Act, 1830 (c. 64), s. 14, for the general sale 
of beer, etc., purported to charge the party with 
the offence of keeping his house open for the 
sale of beer, & selling beer, & suffering the same to 
be drunk & consumed in the house at an unlawful 
time, & convicted him in the penalty of 40s. 
as upon a single offence :—Held: the conviction 
was bad, because it included more than one 
distinct offence; & trespass lay for levying the 
penalty by distress—-NEWMAN v. BENDYSHE 
(1839), 10 Ad. & El. 11; 2 Per. & Dav. 340; 8 
L. J. M. C. 58; 3J. P. 437; 113 E. R. 5. 
Annotation :—Refd. Ex p. Pardy (1850), 1 L. M. & P. 16. 
684. .|— Where penalties are to be 
recovered by information before justices of the 
peace, under a statute which directs that the 
justices shall summon the person, against whom 
the information is exhibited, to appear & plead to, 
& to attend the hearing of, the information at a 
time & place named in the summons, such summons 
to be served ten days at the least before the time 
appointed :—Held: there must be ten clear days 
betweon the service & the day of hearing; &, 
where the conviction shows, on its face, that 
the party was convicted ex parte on default of 
appearance to a summons appointing too early a 
day, such conviction is no defence to an action of 
trespass for enforcing it.—MITCHELL v. FOSTER 
(1840), 12 Ad. & El. 472; 9 Dowl. 527; 4 Per. & 
Dey 150; 9L. J. M.C. 95; 5 Jur. 70; 113 E.R. 
1 


Annotation :—Mentd. QR. v. Middlesex JJ. (1845), 3 Dow. & 








685. ———.]—-CLARK v. Woops, No. 667, ante. 
686. ——.]|—LEARY v. PATRICK, No. 668, anie. 
687. ——— Whether valid conviction may be 


drawn up.}—After a conviction has been quashed, 
on appeal or certiorari, for defects on the face of 
it, it is not competent for the convicting justice 
to protect himself from an action by drawing up 
another more formal one for the same offence; 
nor can he do so after deft., taken under a warrant 
founded on & reciting a defective conviction, has 
been discharged by habeas corpus; though the 
conviction itself has not been removed or quashed. 
—CHANEY v. PAYNE (1841), 1 Q. B. 712; 1 Gal. 
& Dav. 348; 10 L. J. M.C. 114; 6 Jur. 79; 118 
K. RK. 1304. 


Annotations :-—Distd. Charter v. Greame (1849), 13 Q. B. 
bs Refd. Fullor v. Brown (1849), 3 New Mag. Cas. 


688. -|—In trespass for imprison- 
ment, it appeared that pltf. was committed by a 
warrant of deft., which, after reciting the informa- 
tion of G., agent of W., adjudged that pltf. had, 
in his service with W., been guilty of divers mis- 
demeanours, particularly that he had absented 
himself from the service of W. before the term of 
his contract was completed, contrary to the form 
of the statute. Deft. put in evidence a conviction, 
under 4 Geo. 4, c. 34, s. 3, which was drawn u 
after the discharge of pltf. on habeas corpus, 
purporting to be on the information of G., under- 
ooker & manager, stated, that pltf. contracted to 
serve W., & entered into such service, & absented 
himself from service before the term of his contract 
was completed. G. deposed that he was under- 
looker, manager, & agent; that he hired pltt., 
who entered on the service, & absented himeelf 
without lawful excuse; & that he went before the 
magistrate, & exhibited his information in writing. 
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The information in writing stated him to be under- 
looker only :—Held: (1) 4 Geo. 4, c. 34, did not 
authorise any other instrument than a warrant or 
order to commit; &, if defective, it could not be 
rendered legal by connecting it with a subsequent 
formal conviction; (2) this warrant was an 
order; but, whether it was to be construed as an 
order or a8 a conviction, it was invalid for not 
averring either that the contract to serve was in 
writing, or that the service was entered upon; & 
that, therefore, it did not afford a justification to 
deft.— LINDSAY v. LEIGH (1848), 11 Q. B. 455: 
3 New Sess. Cas. 99; 17L. J. M. C. 50; 10L. T. 
0. S. 397; 12 J. P. 151; 12 Jur. 286; 116 EB. R. 
647, Bx. Ch. Lee Gasig 

Annotations :—As to (1 é 

ER. & B. 952. ne Re pe Ren ees 3 
K. & B. 607. Refd. Fuller v. Brown & Faweett (1848), 
EE Battie hater aces Gua Ba 
332; Newbould v. Coltman (1881), 20 Lo MG 149. 


689. -]—-CHARTER v. GREAME (1849), 
13 Q. B. 216; 3 New Mag. Cas. 106; 3 New Sess. 
Cas. 882; 18 L. J. M. C. 73; 12 L. T. O.S. 471; 
13 J. P. 232; 13 Jur. 208; 116 B. R. 1245. 


Annotations :—Expld. Fuller v. Brown (1849), 3 New Mag. 
Cas. 172. Refd. Ex p. Austin (1880), 50 L. J. M. C. 8. 


690. -]—Where a person had been 
convicted under 7 & 8 Geo. 4, c. 29, s. 34, & com- 
mitted to prison by justices of the peace, & they 
had drawn up two convictions, one of which had 
been returned to the sessions, but the other not. :— 
Heid: in an action of trespass & false imprison- 
ment brought against them by such person, they 
might rely on both the convictions.—FULLER v. 
Brown (1849), 3 New Mag. Cas. 172 ; 3 New Sess. 
Cas. 603; 13 L. T. O.S. 301; 13 J. P. 445, 














D. Jurisdiction Dependent on Facts. 


691. Magistrate protected — Ignorance of facts 
ousting jurisdiction.|—20 Geo. 2, c. 19, giving the 
magistrates jurisdiction to determine differences 
between masters & servants in husbandry, 
artificers, handicraftsmen, miners, potters, etc., 
& other labourers employed for any certain time, 
or in any other manner, respecting wages within 
certain sums, extends to labourers of all descrip- 
tions & not merely in the particular trades or 
business there enumerated; & consequently 
includes wages earned by a labourer who con- 
tracted to dig & stean a well for cattle, to be paid 
for by the foot, & who employed another to assist 
him in the work. The party appealing to the 
sessions is not théreby concluded from afterwards 
disputing its jurisdiction in the particular case. 
Trespass lies not against magistrates acting upon 
a complaint made to them on oath, by the terms of 
which they have jurisdiction, though the real 
facts of the case might not have supported such 
complaint, if such facts were not laid before them 
at the time by the party complained against, 
having notice of such complaint, & being properly 
summoned to attend.—LOWTHER v. RADNOR 
(EARL) (1806), 8 East, 113; 103 KE. R. 287. 
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Ez p. Ormerod (1844), 13 L. J. M.C.73: Til 
csks) @ Exch. 59; Re Disnoy, Ex p.’ Allsop (isyen sa 


692. .]—Trespass does not lie i 
: against 

& magistrate for any thing done in the discharge 
of his duty, unless he is made acquainted with all 
the circumstances under which he is called on to 
act.—PIKE v. CARTER (1825), 3 Bing. 78; 10 
Moore, C. P. 376; 4 Dow. & Ry. M. C. 145; 3 
o J.O.8. ae ; 130 E. R. 448. 

nnotations :—. » Fern! ; Worthingt 

Hoe ot, “Bhan tees PSS, Sabiey eN,3 

° o>. * ° re. 
App. 293; Palmer v. Crone, {192711 i Be oo 


693. — J—A magistrate who commits 
a party in a case where he has no jurisdiction, is 
liable to an action of trespass; but where, sup- 
posing the facts alleged to be truc, the magistra 

as jurisdiction, his liability to be sued, or his 
exemption from such liability on the ground of 
jurisdiction, cannot be affected by the truth or 
falsehood of those facts, or by the sulliciency 
or insufficiency of the evidence adduced for the 
purpore of establishing them. An information 

rought before a magistrate. which charges an 
offence within his cognisance, is sufficient. to give 
the magistrate jurisdiction, & to protect him in an 
action for false imprisonment, although the 
information disclose no legal evidence against the 
alleged offenders, & even although it) purport to 
be founded upon inadmissible hearsay evidence. 

In a case where the period for which a party has 

been committed for further examination appeared 

to the ct. to be too long, yet the jurors having, to 
the satisfaction of the judge at. nist prius, found 
that the detention was not excessive, a rule nist 
for a new trial was refused :—Held: knowledge on 
the part of the committing magistrate that 
prisoner would be subjected to restrictions un- 
necessarily severe, in the gaol to which the com- 
mitment was made. did not make the magistrate 

a trespasser, unless he expressly directed such 

treatment to be adopted in the particular case, 

If the charge be of an offence over which, if the 
offence charged be true in fact, the magistrate has 
jurisdiction, the magistrate’s jurisdiction cannot be 
made to depend upon the truth or falsehood of 
the facts, or upon the evidence being sufficient or 
insufficient to establish the corpus delicti brought 
under investigation. ... But, at the utmost, 
this amounts to no more than an error in judgment 
on the part of the magistrate ; & no case can be 
found in which a magistrate, acting within his 
jurisdiction, has been held liable in an action of 
trespass for a mere error in judgment (TINDAL, 
C.J.).—CAVE v. Mountain (1840), 1 Man. & G. 
257; 1 Scott, N. R. 132; 09 L. J. M. C. 00; 4 
J.P. 572; 183 KB. RR. 330. 

Annotations :—Apld. R. v. Bolton (1841), 1 Q. B. 66, Reid. 
R. v. Rotherham (1842), 3 Q. B. 776; Kemp vr. Neville 
(1861), 10 C. BN. 8. 5233 RR. v, Bloomsbury Income 
Tax Comrs., (1915] 3 K. B. 768, Mentd. Livingstone v. 
Westminster Corpn., [1904] 2 K. B. 109. 

694. —-—- .} Declaration against justices 
of the pease alleged that pltfs. were rated to ao 
church rate, the validity of which rato was disputed 























OG Gane. a reaneok tia 1 5 Bina se: by them; that they were summoned f se non- 
Lancaster v. Greaves (1829), 9 B. & C. 628; Houlden v. | payment of the rate; that at the hearing efore 
Smith (1850), 14 Q. B. 841. Consd. Pease v. Chaytor f Itfs., in good faith disputing the validity 
(1863), 8B. & 8, 620.” Retd. Wiles v Cooper (1835), 3 defts., pitis., In g sues (hepeoks: vou. dettn 
Ad. & kl, 524; Calder v. Halket (1840), 2 Moo. Ind. of the rate, gave defts, notice | acre! slur Me hs 
App. 203; R. 'v, Bidwell (1847), 2 Car. & Kir. 564; not acting bond fide in the belicf tha ey were 
Ez 2; Gordon (1855), 25 L. J. M. C. 12; Palmer ovens acting in conformity to law, & when they eh 
6 Ado 8 E739 aepler 8 ee (1B42), 2 QB. 978; knew that they had not jurisdiction to eas , 

_ the assault & | as justices or that there were valid 
Pe Td enn UD SECT. 6D. | battery is Justified on the grounds of | legal proceeding inatitnted to give them 
w.}—In an acti n of tres for | being justices of the peace, it must | the GRizve, O'BRIEN & CHANCKY 

ult & battery against two justices of | #Ppear by the plea they had a lege’ | v4 oMNia 1k. 330.—NFLD 

the peace, & @ po Toustions cl | fustincation & that they were eye eesti " 
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Sect. 4.—Exercise of judicial powers: Sub-sect. 6, 
D.& FE. Sect. 6: Sub-sect. 1.) 


made an order for payment of the rate, which 
order was attermaiae quashed, & issued their 
warrant of distress, by virtue of which the goods 
of the pltf. were distrained. Pleas: (a) Not 
guilty. (b) As to the distraining of the goods of 
pltfs., that the warrant was issued on the applica- 
tion of the churchwardens, & executed by their 
direction, as well as by the command of defts., & 
that pltfs. afterwards recovered judgment in 
replevin in the county ct. On the trial it appeared 
that pltfs. objected before the justices to the 
validity of the rate; but defts. overruled the 
objections, & made the order, & subsequently the 
distress warrant, to enforce the payment of it. 
The order was made on Jan. 6, 1859; the distress 
warrant was signed by pltfs. on Feb. 3, & the 
seizure under it was on Mar. 14. On Apr. 27 
pltfs. obtained a rule nisi for a certiorari to quash 
the order, & on June 11 the order was quashed. 
The action was commenced on June 13. An 
examined copy of the judgment in the action of 
replevin, not under the seal of the county ct., was 
produced by the registrar of the ct. The judge 
directed the jury that, if they believed that pltfs. 
bond fide intended to dispute, & did dispute, the 
validity of the rate, & gave notice thereof to defts., 
who, notwithstanding, determined to proceed, 
pltfs. were entitled to recover; but if they thought 
that the objections made by pltfs. to the validity 
of the rate were put forward mercly as a pretext 
for the purpose of evading payment thereof, & 
ousting the jurisdiction of the justices, they should 
find for the defts.:—Held: the justices were not 
liable unless they acted without reasonable & 

robable cause in deciding that the rate was not 
ond fide disputed; & therefore there was a mis- 
direction in not leaving to the jury the question 
whether the justices acted without reasonable or 
probable cause for their decision. 

It is clear, that a judge is not liable in trespass 
for want of jurisdiction, unless he knew or ought to 
have known of the defect, & it lies on pltf. in every 
such case to prove the fact (BLACKBURN, J.).— 
PRASE v, CHAYTOR (1863), 3 B. & S. 620; 32 L. J. 
M. 0.121; 8L.T.613; 27 J. P. 309; 9 Jur. N.S. 
664; 11 W. R. 563; 122 BE. R. 233; previous 
proceedings (1861), 1 B. & S. 658. 

Annotations :—Consd. 5. OF 

911. T. 525. Apia. Painvor's. Grone. [19 7)1 re. B. 802° 

Refd. R. v. Huntsworth (1864), 13 W. R. 7; Colontal 

Bank of Australia v, Willan (1874), L. R. 5 B.C. 4173 

40 T, LR. 287,” Menta. iishopwearm cate oe okies 

Py 2 da . ° e sno pw . 

ee 7L. T. 438 ; Gibbs v. Cruikshank (1 873), 28 L. T. 

695. ———.]—Poor Rate Assessment & 
Collection Act, 1869 (c. 41), ss. 1, 2, provides that 
‘“‘the occupier of any ratable hereditament let 
to him for a term not exceeding three months’”’ 
shali not be ‘ compelled to pay to the over- 
seers at one time or within four weeks a greater 
amount of the rate than would be due for one 
quarter of the year.” 

The poor rate ps yable in respect of a dwelling- 
house of which plitf. was weekly tenant was £5 10a. 
a year. A demand note for a half-year’s rate, 
namely £2 15e., was served on plitf., but he failed 
to pay the money & a summons was issued against 
him. Pltf. did not epee before the justices, 
who refused to hear his landlord’s daughter on his 
behalf. Evidence having been given on the part 
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of the overseers the justices issued a distress 
warrant against pltf.’s goods, although, before 
they signed the warrant, the landlord’s daughter 
had addressed them again & intimated that pltf. 
was a weekly tenant, a fact of which one of the 
justices was aware. Goods of pltf. were seized 
& sold at auction under the warrant. The distress 
being illegal by Poor Rate Assessment & Col- 
lection Act, 1869 (c. 41), ss. 1, 2, pltf. brought an 
action for trespass against the justices, claiming 
damages for wrongfully issuing the warrant :— 
Held: although, if the full acts had been proved, 
it would have been apparent to the justices that 
they had no jurisdiction to issue the warrant, they 
were not liable in the action, since they ought to 
consider only facts known to them in their judicial 
capacity from materials properly before them, & 
they had acted correctly in point of law on the 
evidence which had been so proved.—PALMER v. 
CRONE, [1927] 1 K. B. 804; 96 L. J. K. B. 604; 
137 L. T. 88; 91 J. P. 67; 48 T. L. R. 2653; 25 
L. G. R. 161. 

696. Unless malice proved.|—Declaration 
against justices of the peace alleged that pltf. 
was rated to a church rate, which was demanded 
on Sept. 8, 1857; that pltf. was summoned for 
non payment thereof on May 5, 1859; that at 
the hearing, on May 12, 1859, pltf. gave evidence 
that the rate had been demanded of him & the 
matter of complaint had arisen more than six 
months before the complaint, & contended that, 
by Summary Jurisdiction Act, 1848 (c. 43), s. 11, 
defts. had no jurisdiction: yet defts. made an 
order for payment of the rate, which order had 
been quashed. Plea, that upon the hearing of 
the complaint it was proved that, besides the 
demand of the rate in the declaration mentioned, 
the same was again demanded on Mar. 25, 1859, 
& the complaint was laid within six calendar 
months from the time of that demand :—Held : 
it was within the duty of defts., as justices, to 
determine the question whether a complaint was 
made within the time limited; & therefore, by 
Justices Protection Act, 1848 (c. 44), s. 1, the 
action was not maintainable without proof of 
malice & want of reasonable & probable cause.— 
SoMMERVILLE v. MIREHOUSE (1860), 1 B. & S. 652 ; 
121 E. R. 8573; sub nom. SOMERVILLE v. MIRE- 
HOUSE, 3 L. T. 294; 25 J.P.21; 9 W.R. 53. 
Anne oto :—Consd. Pease v. Chaytor (1861), 1 B. & S. 


Proceedings to enforce rate.|—-See DISTRESS, 
Vol. XVIII., pp. 390, 408, 409, 410, 411, 418, 450, 
Nos. 1304, 1484, 1489, 14938, 1503-1508, 1568, 
1864, 1867. 

Compare Nos. 614-616, ante. 


E. Public Authorities Protection Act. 
See Part VI., post. 





Sect. 5.—EXERCISE OF QUASI-JUDICIAL 
POWERS. 


SuB-sEcT. 1.—To WHAT PERSONS OR TRIBUNALS 
EXEMPTION APPLIES. 


697. Architect as arbitrator—Liability for fraud.] 
—Pltf., who had contracted to do certain repairs to 
the house of B. to the satisfaction of the architect of 
B., sued such architect for refusing to certify that 
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Part IV.—EXEMPTIONS FROM J.IABILITY. 


the repairs had been done to his satisfaction; & 
in his statement of claim pltf. stated that deft., 
with a view of is commission, induced 
pitf. to make a tender for the repairs, & that deft. 
accepted such tender, & agreed with pltf., that 
as soon as the work was done in a sound & work- 
manlike manner, he would certify his satisfaction 
so as to enable pltf. to recover the price thereof 
from B. The statement afterwards averred the 
due execution of the work by pltf., & alleged that 
though deft. admitted to pltf. he was satisfied 
with the work, yet he, in collusion with B. & in 
fraud of pe refused to certify that he was 
satisfied, falsely pretended that he was dis- 
satisfied, by reason of which, & through such 
wrongful acts, pltf. was unable to recover the price 
of the work from B.:—Held: the statement 
disclosed a good cause of action. 


It is true that it does not appear that such an 
action as this has ever been brought against the 
architect ; but I see no reason why such an action 
should not lie (GRovE, J.).—LUDBROOK v. BARRETT 
(1877), 46 L. J. Q. B. 798; 36 L. T. 6163 42 J. P. 
23; 25 W. R. 649. 


Fart aad :—Distd. Stevenson v. Watson (1879), 4 C. P. ND. 


698. -——.|——Claim, that pltf. contracted 
with a co. to build a hall, the plans, bill of quanti- 
ties, etc. for which had been prepared by deft. 
who was employed by the co., & named in the 
contract as their architect to carry out the works. 
The contract provided that the architect might 
order additions to or deductions from it, & that 
the amount of them should be ascertained by the 
architect in the same manner as the quantities 
had been measured, & at the same rate as they 
had been priced at; that the contractor & the 
co. would be bound to leave all questions or 
matters of dispute which might arise during the 
progress of the works, or in the settlement of the 
account, to the architect, whose decision should 
be final & binding upon all parties, & that the 
contractor would be paid on the certificate of the 
architect. The claim then alleged that the 
contract was signed by pltf. in-the belief & 
expectation, as deft. well knew, that deft. would 
use due care & skill in ascertaining the amounts 
to be paid by the co. to pltf.; that the work was 
done; that additions & deductions were ordered, 
& certificates given by deft., but that he did nut 
use due care & skill in ascertaining the amounts, 
& neglected & refused to ascertain them in the 
same manner as the quantities had been measured, 
& at the same rate, & knowingly & negligently 
certified for a much less sum than was the nct 
balance payable to plitf., & refused to reconsider 
his final certificate, by reason whereof pltf. was 
unable to obtain payment from the co. of the 
balance :—Held: the functions of the architect 
in ascertaining the amount due to pltf. were not 
merely ministerial, but such as required the 
exercise of professional judgment, opinion, & skill, 
& he, therefore, occupied the position of an 
arbitrator, against whom, no fraud or collusion 
being alleged, the action would not lie. 

Suppose the case alleged that deft., having 
undertaken the office of architect & arbitrator 
between the building owner & the contractor, 
fraudulently or corruptly, or in collusion with the 
building owner, dishonestly took a course which 
he ought not to have taken, & so injured pltf., 

ve, as at present advised, no doubt whatever 
that an action might have lain against him. There 





are many dicta to that effect (DENMAN, J.).— | 


STEVENSON v. WATSON (1879), 4 C. P. D. 148; 
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48 L. J. Q. B. 318; 40 L. T. 485; 43 7. P. 309; 
27 W. R. 682. 


Annotations -—Apld. Yor v. Blake (1 S87). 2 Hudson's 


B. C. 4th ed. 110. Consd. Re Rio do Janeiro Flour Mills 
& Granaries & D Snell (1891), 8 T. L. R. 108. 
Apld. Chambers v. Goldthorpe, Restell v. Nye, f1901) 
aS arene Expld. Wisbech R. Cc. vr. Ward, {1927) 2 


699. —-_- --—-.]~- An agreement between the 
parties to a building contract that the valuations, 
certificates, orders, & awards of the architect shall 
be final & binding, & shall not be set aside or 
attempted to be set aside on any ground, or for 
any reason, or for any pretence, suggestion, charge, 
or insinuation of fraud, collusion, or confederacy, 
is, in the absence of fraud on the part of either 
party, a valid agreement, & not void as being 
against public policy. It is competent for the 
parties to agree that the question of fraud on the 
part of the arbitrator shall not be raised by either 
of them. 

The architect is charged with fraud, & on such 
a claim as this the charge of fraud cannot be 
entered upon, because this is not an action against 
him to recover damages from him for an alleged 
fraud or for a fraud (Cirrry, J.).—TuULLis v. 
JACSON, [1892] 3 Ch. 441; 61 1. J. Ch. 655; 
67 L. T. 340; 41 W. R. 11; 8 T. 1. RR. 691; 
36 Sol. Jo. 646. 

Annotations :-—Mentd. Foster & Dicksee v. Hastings Corpn. 
(1903), 87 L. T. 736; Pearson vr. Dublin Geen (1907) 
ae 341; Czarnikow vt. Roth Schinidt, [1922] 2 Kk. B. 

aA, 

00. ----- --- --.} —A building owner employed 
an architect for reward to supervise the erection 
of certain houses by a contractor. The building 
contract provided for payment on account of the 
price of the works during their progress, & for 
payment of the balance after their completion, 
upon certificates of the architect, & that a 
certificate of the architect, showing the final 
balance due or payable to the contractor, should 
be conclusive evidence on the works having been 
duly completed, & that the contractor was entitled 
to receive payment of the final balance :——/eld: 
the architect in ascertaining the amount due to 
the contractor & certifying for the same under the 
contract, occupied the position of an arbitrator, 
& therefore was not liable to an action by the 
building owner for negligence in the exercise of 
those functions. : 

...1f he were in the position of an arbitrator, then, 
beyond all doubt, the building owner could not 
sue him for negligence, for in that case he would 
only be liable to an action on the ground of fraud 
or collusion (SMITH, M.1t.).—CHAMBERS v. GoLn- 
THORPE, RESTELL, v. Nyt, [1901] 1 K. B. 624 ; 
70 L. J. K. B. 482; 841. '0T. 444; 49 W. BR. 401 ; 
17 T. L. R. 804; 45 Sol. Jo. vee - A. re 

44 Sie ; : son ' 

Annotate AP. an ee te and (1027), 
91 3. P. 200. Refd. Kennedy v. Barrow-in-Furness 
Corpn. (1909), 2 Hudson’s B.C. 4th ed. 411; Brightman 
». Tate, [1919] 1K. B. 463. 

701. Negligence.|——Pitfs., a local autho- 
rity, made a contract with builders under which 
deft. was the architect. Clause 29 provided : 
No certificate of the architect, except for the 
final balance, shall be considered conclusive 
evidence of any works or materials to which 
it relates nor of the value thereof, nor shall it 
relieve the contractor from his liability to make 
good any defects as provided by these conditions, 
nor shall it in any way prejudice the employers 
n the final settlement of the accounts In any 
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Sect. 56.—Eaercise of quasi-judicial powers: Sub- 
sects. 1 & 2, A. & B. (a), (b) & (c).] 


sale. Whilc the houses were in course of erection 
deft. gave interim certificates, & he also gave 
documents under which pltfs. paid the Board 
for articles supplied by the Board. Under these 
certificates & documents pltfs. had to pay both 
the builders & the Board for the same material. 
In an action by pltfs. to recover the amount from 
deft. on the ground of negligence the deft. con- 
tended that he was a quasi-arbitrator & therefore 
not liable, & that the matter could be rectified 
under his final certificate which had not yet been 
given. The trial judge held that deft. was not, 
in giving the interim certificates, acting as an 
arbitrator or quasi-arbitrator, but was merely 
acting as agent for pltfs., & was liable to pay the 
amount claimed :---Held : as the certificates were 
only interim certificates, & as deft. on going into 
the figures with pltfs. had indicated to them that 
the amount paid to the Disposals Board was to 
be deducted from the final balance due to the 
contractors deft. had not been guilty of negligence, 
& the action failed.—WiIsBECH Rura.L DIsTRICT 
aa v. WARD (1927), 91 J. P.200; 44 T.L.R. 

—--- -—~-—.]---See, also, BUILDING CONTRACTS, 
Vol. VII., pp. 439, 447, Nos. 425, 465. 

— —-.]—-See, also, ARBITRATION, Vol. IT., p. 429— 
430, Nos. 707-806. 

——-- Liability for negligence.}—Sce ARBITRA- 
TION, Vol. II., pp. 322, 429, Nos. 71, 791-796; & 
No. 701, ante. 

702. aga paiol APB mS Pg firm of sur- 
veyors was appointed jointly by the parties to a 
contract for the sale of certain growing timber, 
to value the timber. The vendor subsequently 
commenced procecdings against the surveyors 
for damages for negligence in respect of their 
valuation of the timber :—Held: the surveyors 
were in the position of quasi-arbitrators, & the 
action failed.--BoyNTon v. RICHARDSON (1924), 
69 Sol. Jo. 107. 

708. Commissioner of taxes.]—If the judgment 
of comrs. of appeal in certain cases be declared 
final by statute, their judgment cannot be 
ee in an action of trespass.—RADNOR 
(SARL) v. REEVE (1801), 2 Bos. & P. 391; 126 
E. BR. 13465. 

Annotation :—Apld. Allon yr. Sharp (1848), 2 Exch. 352. 


704, ----—.]-—A rate of one-tenth of a penny in 
the pound on the ratable property in a parish was 
sufficicnt to raise the quota which the parish was 
liable to contribute to the land tax; but, in order 
to avoid the difficulty & inconvenience of collecting 
such small sums as would, under that rate, have 
to be collected, amounting in many cases to no 
more or even less than a penny, the assessors 
assessed the parish at the rate of one penny in the 
aoe thereby realising an amount mehich: after 

educting the quofa payable by the parish to the 
tax, left a large surplus, & it was the intention of 
the comrs. that such surplus should be collected 
yearly for four years, & be applied at the end of 
each year, under 24 & 25 Vict. c. 91, so as in four 
years’ time wholly to extinguish the land tax 
chargeable on the parish. Due notice of a mectin 
of comrs. to hear appeals from persons aggrieve 
by being overrated by the assessors was given, but 
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rvant was 
ducted under Act 29, 1912, s. 17 
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no ratepayer appealed. Upon pltf.’s refusing to 

ay the penny tate assessed on a leasehold house 
belongine to & occupied by him, the collector, 
acting under a warrant of distress signed by deft. 
& another comr., seized a piece of furniture of 
pltf.’s on the premises, whereupon pltf. brought 
an action in the county ct. against deft. for an 
illegal distress, in which judgment was given, with 
damages in pltf.’s favour, & on appeal by deft. :— 
Held: the distress warrant, & the proceedings 
thereunder, being perfectly regular, pltf. could not 
go behind the warrant, which justified the persons 
executing it; & the quota being established, the 
rate assessed not being appealed against must be 
considered as the rate payable under the judgment 
of the comrs., & pltf. if objecting to the amount, 
should have appealed to them under the provisions 
of Land Tax, 1797 (c. 5), by which their decision 
was made final & conclusive.—SIMPKIN v. ROBIN- 
SON (1881), 45 L. T. 221, D.C. 

Clubs.|—See Cuuss, Vol. VIII., pp. 509-513, 
Nos. 24-49. 

Council of Medica) Education & Registration.) 
—See MrEpicInNE & Puarmacy, Vol. XXXIV., 
pp. 544, 545, No. 31. 

London County Council.|—See METROPOLIS, Vol. 
XXXIV., pp. 576-577, Nos. 7-10. 

Returning officer.|—See ELEcTIONS, Vol. XX., 
pp. 105-106, Nos. 852-856. 

Stewards of race meeting.!|—Sce No. 707, post. 


SuB-SECT. 2.—RULES TO BE OBSERVED. 
A. Tribunal must sit and adjudicate together. 


705. Stewards of race meeting.]—-HorEe v. 
TANSON & WEATHERBY, No. 707, post. 

Arbitrators.,—See ARBITRATION Vol. II., pp. 
434-486, Nos. 842-852. 


B. Compliance with Dictates of Natural Justice. 
(a) In General. 


706. What amounts to natural justice.} — 
oc GOVERNMENT BOARD v. ARLIDGE, No. 708, 
post. 

Clubs.]—See CLuns, Vol. VIII., p. 509-511, Nos. 
27-35. 

Committee of Stock Exchange.] —Sce Srocx 

XCHANGE, 
Trade Unions.|—See TrapDE & TRADE UNIons. 


(b) Impartiality of Tribunal. 
See Part V., Sect. 2, poet. 


(c) Opportunity to Party to be heard. 


707. General rule.|—-One rule of natural justice 
was that the person against whom the complaint 
was lodged should be given full opportunity of 
bringing his case before the tribunal. At the 
original hearing before the local stewards pltf. had 
not that Spec Euatyy It might be that he waived 
that, as the case was sent at his request to the 
Stewards of the Jockey Club, who gave him full 
opportunity of being heard, & they remitted the 


was il) » & the dismissal of the 
servant in consequence thereof was also 


con- 


Be. 
(2). 


: The servant was not given a illegal.—NORTON v. UNION GovgRn- 
&. Application of principle—Gov- opportunity of heard at suc MENT (1920), 41 N. L. R. 140, 267.~ 
ern .}—An enguiryinto enquiry, nor did he subsequently . AF. 
certain alleged charges of misconduct acquiesce therein :—Held: the enquiry 


Part IV.—EXEMPTIONs FROM LIABILITY. 


matter to the local stewards as being a matter of 
local complaint. What took place on that was 
more irregular than on the first occasion. The 
local stewards gave plitf. no opportunity of being 
heard, & did not considcr the matter as a body. 
That was also a ground upon which plItf. was 
entitled to succeed (STIRLING, L.J.).—Hope v. 
ANON & WEATHERBY (1901), 18 T. L. R. 201, 
C. A. 

708. Government department—Local Govern- 
ment Board.|—-Housing, Town Planning, etc., Act, 
1909 (c. 44), s. 17, authorises & requires a local 
authority to make a closing order in respect of any 
dwelling-house in their district if it appears to them 
to be unfit for human habitation & to determine 
such order on being satisfied that such dwelling- 
house has been rendered fit: for human habitation, 
& gives to the owner of the dwelling-house a right 
of appeal to the Local Government Board against 
the closing order & against the refusal to determine 
the same. 

By Housing, Town Planning, etc., Act, 1909 
(c. 44), 8s. 39, the procedure on any such appeal 
shall be such as the Local Government Board may 
by rules determine: provided that the rules shall 
provide that the Board shall not dismiss any 
appeal without having first held a public local 
inquiry, & this provision was contained in rules 
made under this section by the Local Government 
Board :—Held: (1) a properly authenticated order 
of the Local Government Board dismissing an 
appeal under these sects. is not open to objection on 
the ground that it does not disclose which of the 
officers of the Board actually decided the appeal ; 
(2) an applt. to the Local Government Board is not 
entitled as of right, as a condition precedent to the 
dismissal of his appeal, either (a) to be heard 
orally before the deciding officer, or (b) to see the 
report made by the Board’s inspector upon the 
public local inquiry. 

(3) The words natural justice occur in argu- 
ments & sometimes in judicial pronouncements in 
such cases. My Lords, when a central adminis- 
trative board deals with an appeal from a local 
authority it must do its best to act justly, & to 
reach just ends by just means. If a statute pre- 
scribes the means it must employ them. If it is 
left without express guidance it must still act 
honestly & by honest means. ... But that the 
judiciary should presume to impose its own 
methods on administrative or executive oflicers is 
a usurpation. The assumption that the methods 
of natural justice are ex necessitate those of cts. of 
justice is wholly unfounded. This is expressly 
applicable to steps of procedure or forms of plead- 
ing. In so far as the term natural justice means 
that a result or process should be just, it is a harm- 
less though it may be a high-sounding expression ; 
in so far as it attempts to reflect the old jus nalurale 
it is a confused & unwarranted transfer into the 
ethical sphere of a term employed for other dis- 
tinction ; &, in so far as it is resorted to for other 
purposes, it is vacuous (LORD SHAW).—LOCAL 
GOVERNMENT BOARD v. ARLIDGE, [1915] A. C. 120 ; 
84 L. J. K. B. 72; 111 L. T. 905; 79 J. P. 97; 
30 T. L. R. 672; 12 L. G. R. 1109, H. L.; revag. 
8S. OC. sub nom. R. v. LocAL GOVERNMENT BOARD, 
Ez p. ARLIDGE, [1914] 1 K. B. 160, C. A. 
Annotations :—As to (2) Apld. Hall v. Manchester Corpn. 

1915), 84 L. J. Ch. 732; RK. v. London Appeal Tribunal, 

zp. § 1918), 62 Sol. Jo. 383; R. v. Housing 

2 3 K. B. 334. . KR. 

ats to (8) Apia. BR. v. Contra 
$e L. J. &. B. 799. Beta. 


if Parton (1916), 86 L. : 
Casrel v. {1916} 2 Ch. $11; Clements v. County of 
Devon Insce. Committee, (1918) 1 K. B. 94; De Verteuil 
vo. Knaggs, [1918] A. C. 557: Wilson ». Esquimault & 
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Nanaimo Ry., [192 . Cc. ; 

Everett v. Gritiths, [19217 1 Aceon, omraty» Menta. 
709. Appeal tribunal.}]— Under Housin 
(Additional Powers) Act, 1919 (c. 99), the iccat 
authority are empowered to prohibit building 
operations which interfere with the provision of 
dwelling-houses, the party prohibited being given 
@ right of appeal to an appeal tribunal, subject to 
rules of procedure to be made by the Minister of 

Health. 

By rules of procedure made by the Minister the 
party aggrieved by a prohibition order is to send a 
notice of appeal to the appeal tribunal, & the local 
authority are to send a statement in reply setting 
out the grounds of the order & stating whether & 
to what extent they admit the facts stated in 
applt.’s notice of appeal. By r. 7 of those rules: 
“If, after considering the notice of appeal & the 
statement of the local authority in reply & any 
further particulars which may have been furnished 
by either party, the appeal tribunal are of opinion 
that the case is of such a nature that it- can properly 
be determined without a hearing, they may dis- 
pense with a hearing, & may determine the appeal 
summarily.” 

A co. proposed to build a picture house. Tho 
local authority prohibited the building, & the co. 
appealed. The appeal tribunal, having reccived 
applt.’s notice of appeal, & the local authority's 
statement in reply, upon consideration of those 
two documents alone, without giving applts. any 
opportunity of controverting the statements in the 
local authority’s reply, & without any notice to the 
parties, dismissed the appeal :—Held: (1) the 
meaning of r. 7 was that the tribunal of appeal 
might dispense with an oral hearing, not that they 
might dispense with a hearing of any kind. They 
were bound to give applts. a hearing in the sense 
of an opportunity of making out. their case; (2) 
under the circumstances the tribunal of appeal, not 
having given appJts. any opportunity of correcting 
or explaining the statements in the local authority's 
reply which were prejudicial to their case, had not 
given them a hearing at all, & the order dismissing 
the appeal must be set aside.— KR. uv. TOUsING 
APPEAL TRIBUNAL, [1020] 3 K. 1. 334; 80 
]l..J. K. B. 11333 sub nom. R.v. HWoustna APPEAL 
TRIBUNAL, Ha p. ALHAMBRA PICTURE HOUBE 
(HUDDERSFIELD), Lrp., 123 L. T. 673; 84 J. P. 
252; 36 T. L. R. 713; 18 L. G. R. 571, D.C. 

710. Military tribunal— Military Service Act, 
1916 (c. 104).]—Appct. had demanded a certificate 
of absolute exemption from military service as 
a conscientious objector & the appeal tribunal, 
confirming an order of the focal tribunal, had 
granted him exemption from combatant service 
on the condition that he performed some kind of 
non-combatant service. Le was dissatisfied with 
this exemption & appealed to the central tribunal, 
who confirmed the decision appealed from without 
hearing him orally, but in accordance with its own 
procedure, by considering the whole of the docu- 
ments, including the applt.’s written representa- 
tion & the shorthand notes of the earlier proceed- 
ings, alone. Appct., therefore, obtained rules 
nisi for a certiorari to quash the order of the Central 
Tribunal, & for a mandamus to that tribunal to 
hear him orally :—Held: no regulations having 
been made by the Crown under the Military 
Service Act, 1916 (c. 104), for procedure to be 
adopted by the central tribunal on hearing appeals, 
the procedure is such as may be determined by 
that tribunal under clause (15) of Sched. II. of the 
Act, & appct. was not entitled as of right, as o& 
condition precedent to the dismissal of his ekpeets 
to be heard orally before the tribunal.—K. v. 
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Sect. 6.—Ezxercise of quasi-judicial powers: Sub-sect. 


2, B. (ce). Pait V. Sect. 1.) 
CENTRAL TRIBUNAL, Ex p. Parton (1916), 86 


L. J. K. B. 799; 815. P11; 32 T. L. R. 476; 
14 1L. G. R. 1191, D.C. 

711. —-— Appeal tribunal>— Military Service 
Regulations (Amendment) Order, 1916.]—Hx p. 
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Sparrow (1918), 84 T. L. R. 295; sub nom. 
R. v. LONDON APPEAL TRIBUNAL, Ea p. SPARROW, 
62 Sol. Jo. 383, C. A. 

Arbitration.|——See ARBITRATION, Vol. II., pp. 
440, 441, Nos. 898-907. 

Clubs.]}—See Ciuss, Vol. VIII., pp. 509-511, 
Nos. 27-34. 


Part V.—Interest or Bias of Judicial and Quasi-Judicial 
Bodies. 


Sect. 1.—JUDICIAL BODIES. 

712. Member; must not adjudicate in their own 
cause.]—-ANON. (circa 1664), 1 Salk. 396; cited in 
7 Mod. Rep. atp. 1; 01 H.R. eee eae 
aie Meld Te Pb ti Parish ¢: SO ulseten Parish 

(1742), 2 Stra. 1173. 


713 ——~.J}-— It i: misconduct to sit as judge 
in a cause in which he is party.--WnhicHt v. CRUMP 
(1702), 2 Ld. Raymw. 766; 7 Mod. Rep. 1; 92 
kK. W. 12; sub nom, ANON., 1 Salk. 201. 

714, -——.]—H. v. RAND, No. 719, post. 

716. ———-.|-—The county council in determining 
applications for music & dancing licences are 
acting judicially, & are bound by the same 
principles as are binding on justices in determining 
questions which come before them for judicial 
decision. 

The London County Council delegated to a 
committee of their body the hearing of applications 
for music & dancing Licences. The committee 
by a majority recon:mended that a licence which 
had been applied for should not be granted. 

Appct. thereupon appliced to the county council 
for a licence. At the heaving before the county 
council certain members of that body, who were 
also members of the committee & had voted in the 
majority against granting a licence at the hearing 
before the committee, instructed counsel to 
represent them before the county council & oppose 
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the application for a licence. The councillors so 
instructing counsel were present at the hearing, 
but did not vote. The council by a majority 
refused the application for a licence :—Held : 
the presence at the hearing of those members of 
the county council who had instructed counsel to 
oppose the application vitiated the proceedings, 
& a rule for a mandamus to hear & determine 
the application according to law was accordingly 
made absolute.—R. v. LONDON CountTy COUNCIL, 
Ex p. AKKERSDYK, Ex p. FERMENIA, [1892] 1 
Q. B. 190; 61 L. J. M. C. 75; 66 L. T. 168; 56 
J.P.8; 40 W. R. 285; 8T. L. R. 175, D.C. 

Annotations :—Expld. Royal Aquarium & Summer & 

Winter Garden Soc. t. Parkinson, (1892] 1 Q. B. 431; 

hk. v. L. C. C., He Enipire Theatre (1894), 71 L. T.. 638. 

Distd. R. c. Howard (1802), 71 L. J. K. B. 754. Folld. 

Frome United Breweries Co. v. Bath JJ., [1926] A. C. 

586. Refd. R. v. Budden, Kent JJ. (1896), 60 J. P. 166 ; 

RK. v. London JJ., Ha p. Kerfoot (1896), 45 W. R. 583 

Murray v. Epsom Ll. B., [1897] 1 Ch. 35. 

716. -]—On an application to the licensing 
justices of a county borough for the renewal of an 
old on licence the justices referred the matter to 
the compensation authority of the borough under 
Licensing (Consolidation) Act, 1910 (c. 24), s. 19, 
& at a further meeting they resolved that a solr. 
should be instructed to appear before the com- 
pensation authority & oppose the renewal on their 
behalf. The solr. duly appeared & opposed & 
the compensation authority refused the renewal, 
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h. General rule.}-—To disquall a 
uatice from acting in a prosaseution 
efore him, he should have either a 
weunlary or such other substantial 
nterest In the result us to make tt 
Hkely that he would be biassed tn 
favour of one of the partica.—R. v. 
Gepnu (1886), 25 N. B. RR. 424.— 


k. ——~-. -A judge of the county 
ot. is empowered to call in & designate 
another Judge to act for him whenever 
by reason of sickness, disability, leave 
or absence or other cause, he shall be 
unable to act or shall be disqualified. 
The causes of disqualification need not 
be efjusdem generca with those mentioned 
aa rendering the judge unable to act, 
put may iochide teer alia disqualifica- 
tion from bias or interest of which the 
{udge may take judicial notice.— 

ELDEN v, CHAPMAN (1888), 21 N.S. R. 
(9 R,. & G.) 100.—CAN, 

1. -+~Mere bias or prejudice on 
the part of a judge doos not disqualify 
him in the absence of a statutory 
provision.— VENKATAPATHI NAaYANI- 
VARU vw. MAHUMED Santis. (1913), 
I. L. R. 38 Mad. 531.—-IND. 

m. -}--In order to prevent 4 
denial of eg there is nothing to 

revent a judge adjudicating in a suit 
which he is indirectly interested.— 
Rowtngson v. R. (1862), 4 Nfid. L. R. 
%07.--NFLD. 
n. ———.}-—The existence of pre- 








judice or bias on the part of a Judge of 
the Supreme Ct., or of grounds (other 
than the ground of direct: pecuniary 
ert on which a probability or 
possibility of such prejudice or bias 
may be digs hcheaeter does not disqualify 
the judge from adjudicating in a suit, 
& cannot therefore be averred, proved 
or ip any way put in issue or discussed 
in the Supreme Ct. or in any other ct.— 
STEINMANN v. DE CoURTE (1899), 17 
N. Z. L. R. 805.—N.Z. 


712i. Members must not adjudicate 
in their own cauae.j—Attachment lics 
agaiust conmrs. of a ct. of requests who 
try causes in which they have an 
interest.— R. vr. MCINTYRE (1823), Tay. 

2.—CAN.,. 

712 ii. ——.] — REID  v. 

712 lii. —-—.)—Three of the judges 
in appeal being members of the church 
socicty, they held themselves dis- 
qualitied to sit as ju » oxcept ez 
necessitate, though no objection to their 
sitting was taken at the bar; but there 
not being a quorum witbout them, they 
heard the case with the other judges, 
in order that a judgment, legal in point 
of form, might be given by the ct.— 
BOULTON vt. TORONTO DIOCESE CHURCH 
SocrEety (1868), 15 Gr. 450.—CAN. 


712 iv. -}—WALLACE v. YOUNG 
(1865), 7 N. 8. R. (1 G. & 0.) 173.— 


DRAKE 





712 v. -~-——-.}— WOODSTOCK Ry. Co. 
v. TUPPER (1869), 12 N. B. R. (1 Han.) 


454.—CAN, 

712 vi. —-——.}]—McRossizt v»v. 
VINCIAL INSURANCE Co. 
U. Cc. ht. 55.—CAN, 

712 vii. ——----.|—R. v. KLEmp (1885), 
10 Q. RR. 143.---CAN, 

Ri nicreke: ry (ig86)n ae Ne raat 
Q PALITY ; . S. R. 
R. & G.) 68.-—-CAN, e 


PRo- 
(1872), 34 


712 ix. —---.}—Re McCLEOD’s ESTATE 
Oe 23 N. 8. KR. (11 R. & G.) 154.— 


7123 x. —-—.}-—McKay v. CAMPBELL 
(1903), 36 N. 8S. R. 522.—- CAN, 

712 xi. ——-.}—CampRElir. McKay 
(1905), 38 N.S. R. 333.—CAN, 

0. Relationship to parties.}—It does 
not render a justice incompetent 
to preside at an inquest of a jury 
summoned under Highway Act, that 
he is married to a sister of the party 
applying for an alteration of the road : 
nor is it necessary that the jury should 
be summoned from a different parish 
from that in which the alteration is to 
Jounerey GSTS NS ees 
383 CAN, : - B. R. (3 Kerr) 


p. -}—Remote ; 

&® judge to one of Pier a . 

“tearm not Rear El beemnat him from hear- 
lupe. TTON v. STAOK (1 . 

16 N. B. R. (3 Pug.) 124. CAN. ay 


fication to a ju taking pat ee 
cause that his wife is the niece of the 
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subject to payment of compensation. Three of 
the justices who sat & voted as members of the 
compensation authority had been parties to the 
resolution of the licensing justices authorising a 
solr. to appear on their behalf :—Held: the three 
justices were disqualified from sitting on the 


compensation tribunal on the ground of bias, & 
the decision of the tribunal must be set aside. 


If there is one principle which forms an integral 
part of the English law, it is that every member of 
a body engaged in a judicial proceeding must be 
able to act judicially ; & it has been held over & 
over again that, if a member of such a body is 
subject to a bias, whether financial or other, in 
favour of or against either party to the dispute or 
is in such a position that a bias must be assumed, 
he ought not to take part in the decision or even 
to sit upon the tribunal (Lorp CAvE, C.).—-FROME 
UNITED BREWERIES Co. v. BATH JJ., [1926] A. C. 
586; 95 L. J. K. B. 730; 135 L. T. 482; 90 
J.P. 121; 42 T. L. R. 571; 24 L. G. R. 261, 
H. L.; revsg. S. C. sub nom. R. v. Batu Com- 
PENSATION AUTHORITY, [1925] 1 K. B. 685, C. A. 


Annotation :~-Expld. & Distd. R. v. Leicester JJ., Kx p. 
Allbrighton, [1927] 1 K. B. 557. 


717. Pecuniary interest.|—A public co., 
which was incorporated, filed a bill in equity 
against a landowner, in a matter largely involving 
the interests of the co. The Lord Chancellor had 
an interest as a shareholder in the co. to the 
amount of several thousand pounds, a fact which 
was unknown to deft. in the suit. The cause was 
heard before the Vice-Chancellor, who granted 
the relief sought by the co. The Lord Chancellor, 
on appeal, affirmed the order of the Vice- 
Chancellor :—Held: the Lord Chancellor was 
disqualified, on the ground of interest, from 
sitting as judge in the cause, & his decrec was 
therefore voidable, & must consequently be 
reversed.—DIMES v. GRAND JUNCTION CANAL 
PROPRIETORS (1852), 3 H. L. Cas. 759; 8 State 
Tr. N. S. 85; 19 L. T. O. S. 317; 17 Jur. 73; 
10 EB. BR. 301, 315, H. L353 revag. 8. C. sub nom. 
GRAND JUNCTION CANAL Co. v. Dimes (1850), 2 
Mac. & G. 285. L. C. 

Annotations :— Apld. R. v. West Riding JJ. (1853), 17 J. VP. 

Jo. 67; HK. v. Surrey JJ. ahd ee J.P. Jo. 755; KR. v. 


Storks (1857), 6 W. R. 563. msd. Wildes v. Russell 
(1868), iL R. 1 C. P..722. Distd. RK. v. Farrant (1887), 





D. 58. Refd. Hawkius v. Gathercole (1852), 
16 Jur. 650; Ranger v. G. W. Ry. (1854), 5 H. L. Cas. 
72; Ez p. Hopkins (1857), 4 Jur. N. 8S. 529; Lancaster 
& Carlisic Ry. ©. Heaton (1858), 27 L. J. Q. B. 195; 
Williams v. G. W. Ry. (1858), 3 H. & N. 869; R.v. M.S. 


& L, Ry. (1867), 36,L. J. 9. B. 171 Phillips o. Kyro 
(1870), a. R. 6 Q. B..1; Todd _v. Robinson (1884), 14 
Q. B. D. 739; City of London Electric Lighting Co. v. 


London Corpn. (1901), 65 J. P. 563; KR. v. Simpson, 
1914] 1K. B. 66; Haynes v. Davis, (1915) 1 K. B. 332, 
apish v. Braithwaite, [1925}) 1 K. B. 474. Mentd. 

Bright v. Hutton, Hutton v. Bright (1852), 3 H. L. Cus, 
41; Egerton v. Brownlow (1853), 4 H. L. Cas. 1; Bancks 

v. Ollerton (1854), 10 Exch. 168; Ellis v. Hopper (1858), 
3H. & N. 766; Kemp v. Rose (1858), 1 Giff. B58 Parr 

v. Winteringham (1859), 5 Jur. N. 8. 787; Leeson v. 
General Council of Medical Education & Registration 

" 889), 43 Ch. D. 366; Allinson v. General Medical Council 
1894), 42 W. R. 288; Transvaal Lands Co. v. New 

art Sa Naas Land & Development Co., (1914) 


718. —— Member of House of Lords 
shareholder in appellant company—Special position 





wife of one of the parties to the cause.— 
Harris v. FOWLE (1882), 22 N. B. R. 
388.—CAN. 

Yr. -}+JACKSON vt. CUMBERLAND 
MUNICIPALITY (1885), 18 N. S. R. 
(6 R. & G.) 119;6C. L. T. 442.—CAN, 


593.—CA 





a. 
justice 





Ez p. ae (1887), 26 N. B. BR. 


-}—The consa 
within the ninth decree 
rosecutor, where such conteceu 

denied by the justice & was own 
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of peers.]|—I do not think that any legislative 

interference can be necessary in the case of appeals 

to this House, for, according to that rule [the rule 
in Dimes v. Grand Junction Canal Proprictors, 

No. 717, ante), in almost every case the decision 

must be bad, because the judgment is the judgment 

of the House itself, & there is, we may depend upon 
it, in every case some one peer or other who has an 
interest in the case where a large co. is concerned 

(LORD CRANWORTH, C.).—LONDON & Nort 

WESTERN Ity. Co. v. Linpsay (1858), 3 Macq. 

114, n., H. L. 

Annotations :-—Mentd. London Corpn. ». Oox GES). L. R. 
2H. L. 239; Schibsby v. Westenhols vam) a4 KR. 6 
Q. B. 155; Voinet v. Barrett (1885), 55 L. J. Q. B. 30; 
Emanuel v. Symon, [1908] 1 K. B. 302, 

719. —-~— Bare trusteeship.}]—(1) Any 
direct pecuniary interest, however small, in the 
subject of inquiry, disqualifies a person from acting 
as a judge in the matter. Aliler, where the facts 
are such as merely to raise a suspicion of fnvour 
to onc of the litigant parties. 

A waterworks co. empowered to take the water 
of certain streams on obtaining a certificate from 
two justices of a certain fact, was purchased by 
the corpn. of Bradford under a power given by 
statute. <A hospital & a friendly society had 
invested part. of their funds in bonds charging the 
borough funds, taken in the names of trustees. 
Of two justices, by whom a certificate was given 
bond fide, one was a trustee of the society, & another 
a trustee of the hospital, though neither had any 
pecuniary interest in the bonds :—Held: they 
were not interested in the subject of inquiry so as 
to vitiate the certificate. 

(2) Wherever there is a real likelihood that tho 
judge would, from kindred or any other cause, 
have a bias infavour of one of the parties, it would 
be very wrong in him to act; & we are not to be 
understoud to say, that where there is a real bias 
of this sort this et. would not interfere (BLACKBULN, 
J.).—-RK. ve. Rann (1866), 1. KR. 1 Q. BB. 2305 7 
B. & S. 297; 85 LL. J. M. ©. 157; sub nom. RR. v. 
Ranp, ht. v. Braprony JJ., 30 0. P. 203. 

Annota tons -—Aa to (1) Consd. HR. v. Mo R. & OL. Ry. (1867), 
L. R. 2 Q. B. 336. Apld. Ror. Denl JJ, ete, Mar p, 
Curling (1881), 45 L. T. 439. Refd. Rev. Middlesex JJ. 
Members of the MiddJesex County Counetl), “Ae 7, 

epdon Unton (1908), 6 1. G. R..739. 4a to (2) Consd. 

Hayman v. Rugby School (1874), L. R. 18 Haq. 28. Apld. 

R. v. Meyer (1875), 1 Q. B.D, 17350 Kev. Farrant (1887), 

20 Q. B.D. 68; R. vw. Cumberland JJ., Jor p. Mid. Ry. 

(1888), 58 L. T. 498. Consd. Kor. LC. C., Re Kmpire 

Theatre (1804), 71 L. 9. 638. Apld. Rh. vr, Sunderland 

JJ., [1901] 2 K. 5. 357. Consd. Frome United Breweries 

Co. v. Bath JJ., [1926] A C. 586. Refd. R. ». London 

JJ., kx p. South Metropolitan Gas Co, (1908), 2 Konet. 

Nai, App. 642. 

720. -——.] —R. v. DEAL (Mayor & JJ.)s 
Ex 7. CURLING, No. 724, post. 

721. -——.]--A municipal corpn. having, 
for the purposes of a street improvement, purchased 
certain premises licenscd for the sale of intoxicating 
liquors, an agreement was entered into between 
the corpn. & a brewery ¢o., by which the co. agreed 
to pay to the corpn. a sum of money, in the event 
of a license being granted to the co. for the sale 
of intoxicating liquors on certain premises belong- 
ing to them, & the corpn. agreed to close the before- 
mentioned licensed premises, & not to make, or 











f complainant doex not deprive the 
sidmetrate of his jurisdiction, though 
uinity of the it ts expedient that such a complaint 

4 to should be referred to another m - 
trate. ite BASAPA'S PETITION (1884), 





t. ——-.-A rate is not dis- to deft. until the trial, does not dis- c. J—R. (MURRAY & WORTLEY 
ualifi rma qualify the justice. —Ex . VICTORY . Counry ARMAgU JJ. (1914), 4 


under Summary 
reason of deft.'s wife being a widow 
of a deceased son of the magistrate.~— 


b. ———.]—-The mere circumstance 
magistrate is the master 


d. Judge previously acting as counsel 
H2 
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Sect. 1.] 


allow to be made, any application for a renewal of 
the license in respect. of them. 

Certain justices for the borough, who were also 
members of the borough council, had taken an 
active part in the council in support of the proposal 
that the above-mentioned agreement should be 
entered into by the corpn. These justices subse- 

uently sat on the hearing of an application to the 
licensing committee on behalf of the brewery co. 
for a license in respect of their before-mentioned 
remises, which was granted. On the application 
the confirming authority under Licensing Act, 
1872 (c. 94), for confirmation of the grant of the 
license to the co., the same justices again sat to 
hear the application, which was granted. On an 
application for a cerliorari to bring up & quash the 
order confirming the grant of the license :-- Held: 
there being a real likelihood of bias on the part of 
the before-mentioned justices with regard to the 
subject-matter of the application to the confirming 
authority, the writ of certiorari must be issued. 

When is it, according to those decisions, that a 
jude or a justice is disqualified from sitting on the 
ground of bias ? If he has personally a pecuniary 
interest, or an interest capable of being measured 

ecuniarily, the law raises a conclusive presump- 
ion of bias. For reasons of policy, which hardly 
require explanation, it is not thought convenient, 
where there is such an interest, to go into the 
question whether: he in fact acted partially or 
impartially. A bias is presumed from the mere 
fact of the existence of the interest (VAUGHAN 
WILLIAMS, I..J.).— Rh. v. SUNDERLAND JJ., [1901] 
2K. B. 357; 70 L. J. K. B. 946; 85 L. T. 183; 
a i. P. 598; 17'T. L. 2. 551; 45 Sol. Jo. 675, 
Annotationa :-~Apld. R. vw. ‘Tempest (1902), 86 L. T. 585. 

Consd. BR. v. Woodhouse, M08) 2 K. B. 5601; Frome 


5 
Untted Browerlos Co. . Bath {1926} A. C. 586. 
Mentd. KR. v. Johnson, (1905) 2 K. B. 59. 


722, ——-- Non-pecuniary interest — Creating 
real bias—Family relationship.]|—The relationship 
which is formed by marriage is not dissolved by 
the death of one of the parties without issue, so 
that a husband, whose wife died childless, cannot 
afterwards act as a judge in a cause to which her 
nephew is a part y.—BECQUET v. LEMPRIERE (1830), 
1 Knapp, 376; 12 E.R. 362, P. C. 

723. --— ——— -——-- ——.]--h. v. Ranp, No. 
719, ante. 





724. General interest not sufficient.]— 
Appct. had been convicted & fined for cruelty to 
a horse upon the prosecution of an officer of the 
Royal Socicty for the Prevention of Cruelty to 
Animals. Some of the justices who heard the 
summons & took part in the conviction were 
subscribers to a branch of the society which 
received subscriptions in the country, & forwarded 
them to the society’s office in London. All 
prosecutions by the socicty were directed by the 
secretary or committce in London, & no sub- 
scribers had any authority over or responsibility 
for such prosecutions, & the society never accepted 


—-Jn same case.}-~-COTTER vt. COTTER 
(1874), 21 Gr. 159.—-CAN. 


e. ——.] — HARRIS wv. WALLACE 
(S78): 12N. 8. R. (3 R. & CO.) 326.— 
tercst—Intereat in 
f. -}—It is no disqualification for | to 
a judge t a case that boforo his 
appointment he was oounsel in other 
matters for one of the poy to the 
caso.-~JAcoB & Co. ¥. nm BERARI 





GHOSE (1920), I. L. R. +. 828.-— 
IND, ) 47 Cale. 828 


PART V. SEOT. 2. 


g. What amounts to pecuniary in- 
i carrying out repairs 
Aotel.}—Where a member of a 
Licensing Committee has entered into 
a@ contract with appct. for a Hoense, & 
whero the object of such contract is the 
carrying out of certain alterations & 
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any part of the penalties inflicted under Cruelty 
to Animals Prevention Act, 1849 (c. 92), sa. 2, 18, 
21. Upon a rule for a certiorari :—Held: there 
was nothing in these facts to create a real bias 
in the minds of the justices which could amount 
to a disqualifying interest. 

No doubt it is a general principle of our law that 
magistrates or persons in a judicial position ought 
to be quite clear of any interest in a case brought 
before them; & we have no intention whatever 
of disregarding it. On the other hand, the alleged 
disqualifying interest must be made out to our 
satisfaction, & we are disinclined to upset a formal 
decision merely on the allegation of an interest 
which we do not think could possibly affect the 
judicial mind of any tribunal. With regard to a 
pecuniary interest, however remote, however 
slight, the authorities are clear that, when ; it 
exists, the person possessing it is necessarily 
disqualified. 

The interest or bias which disqualified must be an 
interest or bias in the matter to be litigated, 
that is, in this case, whether the person prosecuted 
had been guilty of cruelty to an animal. <A mere 
gencral interest in the general object to be pursued 
would not disqualify a magistrate. All magis- 
trates & all judges have general sympathies & 
feclings of this kind, feelings in favour of the 
protection of the innocent or the helpless, feelings 
in favour of the punishment of crime; but these 
general feelings or sympathies do not disqualify 
therm from sitting in criminal cases. The interest 
or bias which disqualifies is an interest or bias in 
the particular case, something reasonably likely 
to bias or influence their minds in the particular 
case. (I‘lELD, J.).—R. v. DEAL (Mayor & JJ.), 
Ka p. CURLING (1881), 45 Ll. T. 4893; 46 J. P. 713 
30 W. R. 154, D. C. 

Aree ald: I. v. Burton, Hx p. Young, [1897] 2 
° ° Ww, 

Court of Criminal Appeal.|—See CRIMINAL Law, 
Vol. XIV., p. 506, Nos. 5589, 5590. 

Counsel becoming judge.|—Sce BARRISTERS, Vol. 
III., pp. 330, 331, Nos. 194-196. 

Magistrates.]|—See MAGISTRATES, Vol. XXXITI., 
pp. 288-299, Nos. 44-140. 

—— Grant of liquor license.|—See Inroxica- 
TING Liquors, Vol. XXX., pp. 15, 23-25, Nos. 
74-79, 146-159. 

Disciplinary councils—General Medical Councll.] 
—See MEDICINE & PHARMACY, Vol. XXXIV., 
p. 545, Nos. 34-36. 

Chartered Institute of Patent Agents.]—See 
PATENTS, Vol. XXXVI., p. 857, No. 3443. 

Prohibition on ground of bias.]|—See Crown 

PractTick, Vol. XVI., p. 382, Nos. 2195-2198. 








SEcT. 2.— QUASI-JUDICIAL BODIES. 
Arbitration.|—See ARBITRATION, Vol. II., pp. 
fer whe id 4100, 549, 550, Nos. 360-367, 578-581, 
1811- ‘ 


——— Building contract.) — See BurtpIne Con: 
TRACTS, Vol. VII., p. 433, Nos. 399, 400. 


repairs to an hotel in respect of which 
& license is sought by such appct., 
this does not of itself oonatitnte a 
pecuniary interest in the subject- 
matter of the application & the member 
so contracting is not thereby disqualified 
from exercis his functions as a 
member of such committee.—TAaYLOR 
: AMON, [1926] N. Z. L. R. §89.— 


h. Arbitrators.|} — Martin, Prti- 
TIONER (1900), 8 s. L. T. 255.—-SCOT. 
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Part Vi.—Statutory Protection—Public Authorities 
Protection Act. 


NotEe.— Many of the cases included in this Part 
were decided prior to Public Authorities Protection 
Act, 1893 (c. 61), under the provisions of analogous 
Acts. They have been retained as being useful 
guides to the construction of the later Act. Regard 
must, however, be had to the provisions of the 
particular statute under which each case was decided. 


Sect. 1.—IN GENERAL. 


See Public Authorities Protection Act, 1893 
(c. one Limitations of Actions & Costs Act, 1842 
(c. ‘ 

725. Limitations of Actions & Costs Act, 1842 
(c, 97)—How far repealed by local Acts.|—S & 9 
Vict. c. 21, gives power to the justices of the 
county of Lancaster to make rates on the division 
of Manchester for the purposes of the Act, & 
provides by sect. 21 that all existing powers & 
provisions relating to county rates shall be taken 
to apply to rates made under the Act. 55 Geo. 3 
(c. 51), provides a limitation of three months as 
the period within which actions must be brought 
for anything done in pursuance of the Act. 
Limitation of Actions & Costs Act, 1842 (c. 97), 
s. 5, provides, that actions for anything done in 
pursuance of local or personal Acts shall be brought 
within two years:—Held: the limitation in 
55 Geo. 3, c. 51, is incorporated in 8 & 9 Vict. 
c. 21, & even if the latter Act is to be considered as 
a local one, it must be taken to have repealed 
Limitation of Actions & Costs Act, 1842 (ec. 97), 
as far as regards the period of limitation; &, 
therefore, an action brought for seizing pltf.’s 
goods for arate under 8 & 9 Vict. c. 21, was brought. 
too late after the expiration of three months from 
the seizure.—-BoDEN v. Smituy (1849), 18 1. J. 
C.P.121; 12 L. T. 0.8. 3773; 13 J. P. 1535 13 
Jur. 428. 

Annotations :—Mentd. R. 

146; R. v. Southport JJ. (1873), 28 L. T. 129; 
v. G.C. Ry.. £1912} 1 K. B. 1, 

726. ‘¢ Acts of a local & personal nature.’’| 
—The Metropolitan Police Acts are not “ acts of a 

local & personal nature ’’ within above Act, a. 5, 
which extends the time of bringing actions under 
such acts to two years.—BARNETT v. Cox (1846), 
9 Q. B. 617; 2 New Mag. Cas. 16; 2 New Sess. 
Cas. 486; 16 L. J. M. C. 27, 8L. T. O. S. 160; 
11 J. P. 118; 11 Jur. 118; 115 EF. R. 1410. 
Annotations :—Refd. Moore v. Shepherd (1854), 10 Exch. 

424; Shepherd tv. Sharp (1856), 1 H. & N. 115; L.&N. W. 

Ry. v. Runeorn R. D. C. (1898), 78 L. T. 343. Mentd. 
R. wv. L. C. C., (1893) 2 Q. B. 454. 

727. Public Authorities Protection Act, 1893 
c. 61)—-Whether retrospective.|—By a local Act 

efts., the mayor, aldermen, & burgesses of the 
borough of Preston, are constituted the port & 
harbour authority for the port & harbour of 
Preston. 

By the Public Authorities Protection Act, 1893 
(c. 61), which was passed on Dec. 5, 1893, & came 
into force on Jan. 1, 1894, an action against any 
person in respect of any alleged neglect or default 


vo. Smith (1873), L. R. 8 Q. B. 
Jevkins 





PART VI. SECT. 1. 
kk. Public Authorities Protection Act, 
1893 (c. 61)—Not applicable to actions 
Jor acts done in pursuance of Public 
Health (Scotland) Act, 1887 (c. 38).] 
—MONTGOMERIE & CO., LTD. v. Hav- 


45 Se. L. 
—SCOT. 


eo. 


PINGTON CORPN., [1908] 8. C. 127; 
R. 73, 337; 158. L. T. 910. 


dove ander Publie Hotth 
of an act ne under Public Hea 
(Scotland) Act, 1897 (c. 38), falls within 


in the execution of any Act of Parliament or of any 
public duty or authority, must be commenced 
within six months next after the act, neglect, or 
default complained of. Pltfs., owners of a barque, 
issued a writ, on Nov. 1d, 18098, in an Admnilty. 
action, against defts. for damages sustained by 
the grounding of their vessel on Sept. 13, 1808, in 
the river Ribble within the port & harbour of 
Preston, through the alleged negligence of defts. 
in inviting the vessel to come up when there was 
not sufficient water in the channel leading to the 
docks. ‘The President dismissed the action with 
costs to be taxed as between solr. & client :-— 
Held: defts. were acting in pursuance of their 
public dutics, so that Public Authorities Pro- 
tection Act, 1893 (c. 61), s. 1, applied, & as that 
statute, dealing with procedure only, was _retro- 
spective, the action was barred after the expiration 
of six months from the default’ complained of. 
THe Youn, [18991 P. 236; 68h, J.P. 10b; &l 
lL. 7.10; 15 7. L. R. 361; 8 Asp. M. 1. C. 551, 
Cc. A. 
Annotations :—Consd. Parker v. L. C. C., (1901) 2 KB. 
501; Lyles v. Southend-on-Seu Corpn., $1906) 2 K. 3B. 
if efd. A.-(i. v. Margate Pier & Harbour Co. of Pro- 
prictors, [1900] 1 Ch. 749 ; Chamberlain & Hoohham «, 
Bradford Corpn. (1900), 83.1. 1. 518; Jeremiah Ambler 
v. Bradford Corpn., [1902] 2 Ch. 585; Sharpington wv. 
Fulham QOrdns., [1904] 2 Ch. 449; Row, Chandra Dharina 
(1905) 2K. B. 335; The Johannesburg, [1907] P. 65 ; 
LR. v. James & Mid. Ry., erp. Bath WC, [1908] 1K. I}. 
958; Bradford Corpn vt. Myers [1016] 1 A. ©. 242; R. 
«. Southampton Income Tax Comrs, Aa p. "hi dak 11016} 
2K. 1B. 249: Wolby v. Parker, (£916) 2 Ch. 1, Mentd. 
Bowling v. Camp (1922), 128 L. T. 342. 
728, - —— Not repealed by Locomotives Act, 
1898 (c. 29).]—Kenr County Councin 7. FOUKE- 
STONE Conpn., No. 755, posl. 


729. —--— Not repealed by Maritime Conventions 
Act, 1911 (c. 57).J—Tni Danupe Ll., No. 741, 
post, 

730. --—- Whether acts under private Act pro- 


tected.|—PItf., who was a servant of the borough 
council of S. for some years, paid contributions 
by way of weekly deductions from his wages, under 
a superannuation scheme established by a private 
Act of Parliament. Vtf. was dismissed from his 
employment, & more than six months after such 
dismissal brought an action against the borough 
council to recover the amount of the contributions 
paid by him. Defts. set up the defence that they 
were protected by Public Authorities Protection 
Act, 1893 (c. 61), 8. 1 :—Held: defts. were pro- 
tected by the Act, the words of sect. 1 including 
a private as well as a public stat ute.—-BENNETS v. 
STEPNEY BOROUGH an pt 2), 107 L. YF. 
383; 763. P.473; 10 1. G. i. bod. 

3895 TS Hect on Lord Campbell’s Act, 1846 (c. 93.)] 
—-Sce NEGLIGENCE, Vol. XXXVI, p. 131, Nos. 


-87]1. 
0781. «* Public duty Scope of — Misrepre- 
sentation by agent.]—A contractor having sued 
the other party to the contract, a public Bute 
rity, in an action of deceit for damages for fraudu- 


lent representations made by the agent of the 
fas revi in sect. 3 of the above 
ye ah exclude the application 
of that statute.—GLAsGOW CORPN, | 0. 
SMITUFIELD & ARGENTINE Mear Co., 
Lrp., (1912) 8. C’. 364.—SCOT. 
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Sect. 1.—In general. Sect. 2.] 


puke authority as to the nature of the works 
be executed, one defence was that by a pro- 
vision in the contract the pltf. must verify all 
representations for himself, & not rely on their 
accuracy. Another defence was that the action 
was not brought in due time within the 
Public Authorities Protection Act, 1803 (c. 61) :-— 
Held: Public Authorities Protection Act, 1893 
(c. 61), did not apply, the act complained of not 
being done in pursuance of a public duty within 
the statute.—Prarson & Son, Lrp. v. DUBLIN 
JORPN., [1907] A. C. 351; 77 L. J. P. ©. 1; 97 
L. T. 645. IT. L. 

nno — a ”, ° 
ma aaa Refd. Myors v. Bradford Corpn., [1915] 1 

Acts or omissions in respect of which protection 
afforded.|—Sce Sect. 3, post. 

Proceedings against which protection afforded.]— 
See Sect. 5, poat. 

eoeons entitled to protection.|— See Sect. 2, 
post. 

Period of limitation.]---See Sect. 6, sub-sect. 1, 
A., post. 

Costs.| —Sce Sect. 6, sub-sect. 4, poal. 

Tender of amends.]—See Sect. 6, sub-sect. 5, 


post, 
Notice of action.]—Sce Scct. 6, sub-scct. 6, post. 


Secr. 2.—PERSONS ENTITLED TO PROTECTION. 


See Public Authorities Protection Act, 1893 
(c. 61), 8. 1. 


782. ‘* Any person ’’-—Restriction to ‘* public 
authorities ’’—Meaning to be gathered from titles 
of Act.J|—-(1) It is urious, to begin with, to 
observe that the language docs not in terms refer 
to a municipal or public authority, the words only 
are ‘any person,” & limiting one’s view to the 
enacting words of the Act, it is not easy to see 
why a railway co., for example, a corpn., which 
certainly does acts in pursuance or execution of an 
Act of Parliament, is not included. This, clearly, 
however, is not what the Act means, & ... it 
must be gathered from the short title of the Act. 
s The Public Authorities Protection Act, 1898,” 
that it. is only public authorities that come within 
the purview of the Act (JEUNE, P.). 

(2) Whether f& corph. is constructing a work or 
using it, it appears to me to be equally engaged in 
executing the duties imposed on it by Act of 
Parliament (JEUN®E, P.). 

(3) If a municipality is authorised to supply 
water or gas, I can see no distinction in character 
between its acts, its contracts, & its defaults, in 
supplying those articles, & its acts, contracts, & 
defaults in repairing roads or maintaining strect 
Te i (JEUNE, P.).—THE Youn, [1899] P. 236; 
81 iL. T. 10; 15 T. L. R. 302; 8 Asp. M. L. C 
551; affd., (1890) P. p. 342, C. A. 


Annotations :——As to (1) Apld. A.-G. v. Mermete Pler & 
ihe! Co. of Proprietors, [1900] 1 Ch. 749. Consd. 
eremiah Ambler v. Bradford 


Corpn., [1902] 2 Ch. 585 
Apid. Lylos v. Southend-on-Sea Corpn., [1905] 2 K. B..1. 
“asd. The Johannesburg, [1907] P. 68. 4s to (2) Apld. 
Parker G. L. Cc. ©} 2 K, * ee e argh t 
nv Fulham 1904} 2 Ch. 449, As fo (3) 
Bradford Corpn. v. yers, {1916} 1 A. CG. 242. I 
pared to accept the statement of Jeunr, J., 

as an accurate interpretation of the statute (Lorp BUCK- 
MASTER, C.). Generally » Chamber Hookham 
». Bradford Corpn, (1 906), 83 L. T. 518: Welby v. Parker, 
(1916) 2 Ch. 1. entd. R. v. Chandra Dharma, (1905: 
2K. B. 385; R.v. James. & Mid. Ry., Hr p. Bath R. C., 
ieee rs B. 958: fait Pouthampton a Pay Tax 
mrs. ‘4 Dp. s e : OVW. v. 
Camp (1922), 128 Lt. 342, . 


t 
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7838. «]—(1) A municipal corpn. 
constructed & worked an electric tramway under 
she authority conferred on them by an Order made 
by the Light Railway Comrs., in pursuance of the 
“ight Railways Act, 1896 (c. 48), & confirmed by 
he Board of Trade, & having, therefore, by sect. 10 
of that Act, the force of a statute. On the con- 
struction of the Order the ct. held that it imposed 
on the corpn. an obligation, after the tramway 
had been opened for traffic, to run cars & to carry 
passengers in them. A passenger on one of the 
cars, who had paid his fare & had taken a ticket 
in the ordinary form, without any special condi- 
tions, was while travelling injured by the fracture 
of the conducting rod, which fell upon him. He 
brought an action against the corpn. for damages, 
alleging that the accident had happened through 
the negligence of defts. or their servants :—Held : 
—the action was in substance founded on a 
breach by defts. of their duty as a public authority 
under their Light Railways Order; they were 
entitled to the protection given by Public Authori- 
ties Protection Act, 1893 (c. G1); &, as the action 
had not been brought within six months from the 
happening of the injury, it must fail. 

(2) It was urged before us that the words of 
Public Authorities Protection Act, 1893 (c. 61), 
s. 1, are wide enough to give the protection of that 
sect. to any person acting in pursuance or 
execution of any Act of Parliament, & not 
exclusively to public bodies & officers. ... I 
am not sure, having regard to the title of the Act, 
that, the word “ person’ in this sect. ought not 
to receive a limited construction & to be construed 
as excluding bodies or persons who are mere 
traders & in no sense public authorities (VAUGHAN 
WILLIAMS, L.J.). 

(3) You cannot deprive the public authority 
f the protection by waiving the tort (VAUGHAN 
WILLIAMS, J..J.). 

(4) The ct. will look at the substance & not at 
the form of the action (VAUGHAN WILLIAMS, L.J.). 
—LyLes v. SOUTHEND-ON-SEA CoORPN., [1905] 
2K. B. 1; 741. J. K. B. 484; 92 L. T. 568; 
', PL 193; 21 T. L. R. 3889; 3 L. G. R. 69), 
. A. 

Annotations :—As to (1) Consd. Clarke v. St. Helens B. C. 
(1915), 85 L. J. K. B. 17. Expld. Bradford Corpn. v. 
Myors, [1916] 1 A. C. 242. 
734, —- —---- -—— Commercial company for 

maintaining pier & harbour.]—A commercial co. 

incorporated for the purpose of completing & 
maintaining a pier & harbour, & authorised to pay 

a dividend up to a specified amount, is in a similar 

position to a railway co., & is not within the pur- 

view of the Public Authorities Protection Act, 

1893 (c. 61). 

Now, craving in aid what I may call the long 
title, & also the short title, ought I to hold that 
deft. co. is within the meaning of that sect. ? 
(KEKEWICH, J.).—A.-G. v. MARGATE PIER 
HARBOUR Co. OF PROPRIETORS, (1900] 1 Ch. 749; 
69 L. J. Ch. 331; 82 L. T. 448; 64 J. P. 405; 48 
W.R. 518; 44 Sol. Jo. 393. 

Annotations -—Distd. Jeremiah Ambler v. Bradford Corpn., 

1902] 2 Ch. 585; Parker v. L. C. O., [1904] 2 K. B. 501. 

. Bradford Corpn. v. Myers, 1816) 1 A, C. 242. 
‘ pperpington v. Fulham Union (1904), 52 W. R. 

617; The Johannesburg, [1907] P. 65. 

738. --—- Railway company.|— 
A.-G. v. MARGATE PIER & Harspour Co. OF 
PROPRIETORS, No. 734, ante. 

7386. Municipal corporation 
acting in pursuance of electric lighting order.]— 
The erection of works for the purpose of supplying 
electric light by a municipal corpn. under 4 
provisional order obtained under Electric Lighting 
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Act, 1882 (c. 56), is ‘“‘ an act done in pursuance, 
or execution, or intended execution, of a public 
duty or authority’? within Public Authorities 

Protection Act, 1893 (c. 61). The corpn. therefore 

will be entitled to their costs as between solr. 

& client from pltf. where they obtain judgment 

in an action brought gee them for damages 

for injury caused by such words. The enactment 
does not apply to appeals. 

Now, I agree with the argument on behalf of 
pitfs. in the present case, that in construing the 
Act the ct. may & ought to look to the general 
scope of the Act as expressed in its title (ROMER, 
L.J.).—JEREMIAH AMBLER & Sons, Lrp. v. 
BRADFORD CORPN., [1902] 2 Ch. 585; 71 L. J. Ch. 
744; 87 L. T. 217; 66 J. P. 708; 18 T. L. R. 
758. C. A. 
Annotations :—Consd. 

[1904] 2 Ch. 449. 

» (1922) 1 K. 
Corpn. (1913), 110 L. T. 254 
7137. Independent contractor. ]— 

(1) Raised rails laid down by contractors in a 

thoroughfare for the temporary continuance of 

tramway traffic during the operation of recon- 
structing the tramlines for electric traction are 
not authorised by London County Tramways 

(Ilectrical Power) Act, 1900 (c. ccxxxviii), 8. 6, 

as work ‘ necessary for adapting ’’ the line ‘to 

be so worked.”’ 

(2) The protection given by the Public Authori- 
ties Protection Act, 1893 (c. 61), does not extend 
to an independent contractor doing under contract, 
& for his own profit, work which a public authority 
has been authorised to do. 

In the absence of authority I should have been 
prepared to hold that contractors, undertaking 
work for their own profit, are not within the pro- 
tection of an Act [Public Authorities Protection 
Act, 1893 (c. 61)] passed as this is ‘ for the pro- 
tection of persons acting in the execution of statu- 
tory & other public duties’? (WARRINGTON, J.). 

(3) It has been held that the protection of the 
Act [Public Authorities Protection Act, 1803 
(c. 61)] extends to the officers of a public body & 
to persons acting under their direct mandate 
(WARRINGTON, J.).—TILLING (T.), Lrp. v. Dick 
KERR & Co., [1905] 1 K. B. 562; 74 L. J. K. B. 
859; 92 L. T. 731; 69 J. P. 172; 53 W. R. 380; 
21 T. L. R. 281; 49 Sol. Jo. 209; 3 L. G. R. 


Sharpington vw. Fulham’ Union, 
Apld. Edwards v. Metropolitan Water 
B. 291. Refd. Myers v. Bradford 

















369. 
-.}—See, also, Nos. 780, 864, 

post. 
738. ——-.|—In an action by the owners 


of a steamship against the Tyne Improvement 
Commission for the amount of the damage 
occasioned to the vessel by a fire which eriginated 
on one of deft.’s coal staiths, judgment was given 
in favour of defts. on the ground that they, as 
owners of the staith, had not been guilty of negli- 
gence. Defts. thereupon claimed under Public 
Authorities Protection Act, 1893, (c. 61) 8. 1 (6), 
to recover from the unsuccessfu! pltfs. their costs 
as between solr. & client :—Held: defts. were a 
public authority, & as such entitled to have their 
costs so taxed, for in the erection & working of 
the staith they must be taken to have acted in 


‘*‘ intended ’’ execution of a public duty within | 


PART VI. SECT. 2. 

7301. Meaning of‘ public audhorities”* 
—Corporations A pag ated public services 
—Council working .}—-Gaw- 
LEY v. BELFasT CORPN., (1908) 21. R. 


prietors 


m. Private indiridual — Failing to 
comply with statutory re 
An action was raised against the pro- 
of a building adjoining 4 
public street for dam 
an accident which had occur 


the Act, although the staith, & the line of railway 
connected with it, might not have been con- 
structed in strict conformity with their statutory 
powers, the question of deviation from deposited 
plans being for the parties affected thereby, such 
as the neighbouring owners, & not for the pltfs. 

Although the word ‘ person” is there used, 
I think it is clear that the Act [Public Authorities 
Protection Act, 1893 (c. 61)] relates to public 
authorities (BARNEs, P.). 

It seems to me clear... that this body is a 
public authority. They are the conservators of 
the port; they have power to levy tolls for various 
purposes; they have power to borrow money for 
various purposes; & there are schemes in the sects. 
for keeping the rates down as there is an increasc 
of work at the port & there is nothing whatever 
to show that anybody is in a position to make 
any personal gain or profit. out of the working of 
these Acts. They are clearly, I think, a public 
authority (BARNES, P.).—-THE JOHANNESBURG, 
[1907] P. 65; 761. 3. 2. 67; 006 L. T. 4645 10 
Asp. M. L. ©. 465. 

739. Meaning of ‘‘ public authorities ’’ -— Cor- 
porations rendering public services—Councll work~ 
ing tramway.]—(1) The protection given by the 
Public Authorities Protection Act, T8005 (ce. 61), 
extends to a county council or other public 
authority in their capacity as owners of a tran 
way acquired & worked by them under statutory 
powers, & an action to recover damiyges for Injures 
sustained by a passenger on one of their tramecars 
in consequence of the alleged negligence of (heir 
servants must therefore be commenced within 
six months of the act, neglect, or default com- 
plained of. 

(2) The question is whether the action ix one 
to which the protection given by the Public 
Authorities Protection Act, 1898 (c. OF), applies. 

Hid were construing the Act. for the first 
time J] should have been inclined... fo say 
that, although a municipal body might be entitled 
to the protection of the Act in regard to mattors 


done by them in the course of the construction of 
ot be entitted fo it in 
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fault of the vessel (s. 9), in respect of any damage 

to another vessel unless the proceedings are com- 

menced within two co Accordingly actions 
against commissioned officers in charge of His 

ajesty’s ships for damage by collision must be 
commenced within six months & not within the 
period of two years allowed by the Maritime 

Conventions Act, 1911 (c. 67).—THE DANUBE II, 

[1921] P. 183; 90 L. J. P. 814; 125 L. T. 156; 

ane 421; 65 Sol. Jo. 896; 15 Asp. M. L. C. 

187, C. A. 

Annotation :-—Qonsad. Tho Wilhelmina, [1923] P. 112. 

742, Private individual.|—If a person who has 
ill treated a horse be apprehended by one who is 
neither the owner of the horse nor a peace officer, 
the person so apprehending is not entitled to notice 
of action under 5 & 6 Will. 4, c. 59, s. 19. If 
under sect. 9, a peace officer be required by another 
person to take a third person into custody for 
cruelty to a horse, not committed in the officer’s 
own view, the officer, before taking the party into 
custody, should either inquire into all the par- 
ticulars, or should see the animal so as to form a 
judgment as to what has occurred. 

Police officers are quite wrong to take a person 
into custody merely because another says ‘‘ he 
has cruelly used my horse.'’—HOPKINS v. CROWE 
(1836), 4 Ad. & Il. 774; 70. & P. 373; 3 Nev. & 
M. M. O. 440; 2 Har & W. 21; 5 L. J. K. B. 
147; 111 HK. R. 074. 

Annotations :—Distd. Jones v. Gooday (1842), 9 M. & W. 
730. Consd. Road ». Cokor (1853), 13 C. B. 850. Refd. 
Hughes v. Buckland (1846), 3 Dow. & L. 702; F 
Evershed (1847), 10 Q. B. 143; Smith v. Hopper (1847), 
16 L. J. Q. B. $3; Booth v. Clive (1851), 2L. M. & P. 
283. Mentd. Hudson v. Howard 1837), 1 Jur. 658; 
Derecourt v. Corbishley (1855), 1 Jur. N.S. 870. 

748, Ignorant of protection afforded.]— 
(1) A contractor under the Grand Junction Canal 
Oo. for keeping their thoroughfares clean, gave a 
person into custody for throwing shells on a 
‘* thoroughfare ’’ within the limits of the metro- 
Sua police, the property of the canal co., & 

efore doing so, consulted the inspector of police 
at the nearest station-house. The contractor 
was not justified in giving the party into custody 
but he would have been justified under Metro- 
politan Police Act, 1839 (c. 47), if he had been 
authorised by the canal co. An action for false 
imprisonment having been subsequently brought 
against the contractor, he pleaded the want of 

a notice of action under that Act: & the judge 

left it to the jury to say whether, in giving pltf. 

into custody he bond fide believed that he was 
acting under the authority of the Act of Parlia- 
ment, & had reasonable ground for such belief ; 

& that if so, deft. was entitled to notice of action : 

—Held: there was evidence to go to the jury 

upon the point, & the question was properly 

left to them. 

(2) A party acting in a manner authorised by 
an Act of Parliament, but acting illegally, is 
entitled to notice of action under it, although 
he did not know there was any such statute.— 
DANVERS v. MORGAN (1855), 19 J. P. 808; 1 Jur. 
N.S. 1051; 4 W. R. 21. 








744. Medical practitioner — Giving statu- 
tory notification of disease.|—Semble: a medical 
practitioner in private practice, who gives the 
statutory notification in a case of illness, erro. 


Pusiic AUTHORITIES, BoDIES AND OFFICERS. 
' neously diagnosed by him, is within the scope of the 


Public Authorities Protection Act, 1893 (c. 61); 
& if he has been guilty of negligence in giving such 
notification, any action in respect of such negli- 
ence must be commenced within six months.— 
ALISBURY v. GOULD (1904), 68 J. P. 158. 

745. Whether protection extends to subordi- 
nates—Contractor—Working under direction of 
surveyor of authority.]—Deft. contracted with a 
‘ocal board of health to dig wells for them, accord- 
ing to a specification prepared by the surveyor: 
the works to be done to the satisfaction of such 
surveyor; & the digging to be done entirely under 
his direction: the surveyor to have power, if 
he considered the materials or works improper, 
of making the contractor remove them, or of 
removing them at the contractor’s expense; & 
of ordering the dismissal of workmen with whom 
he should be dissatisfied, or of dismissing them 
himself: the board to have the power of making 
alterations & additions. Deft. was sued for having 
left a hole, excavated in working one of the wells 
in a highway, without light by night; whereby 
pltf., who was driving a carriage along the way, 
fell into the hole, & was bruised, & his carriage 
injured :—Held: deft. was entitled to notice of 
action, under Public Health Act, 1848 (c. 63), 
s. 1389.—NEWTON v. Enis (1855), 5 E. & B. 115; 
8C0.L. R. 12538; 241. J.Q. B. 337; 25L. T. 0.8. 
140; 19 J. P. 805; 1 Jur. N. S. 850; 3 W. R. 
476; 119 BE. R. 424. 

Annotations :—Expld. Arthy v. Coleman (1857), 30 L. T. 
O. 8. 101. Apl - Poulsum v, Thirst (1867), L. R. 2 C. P. 
449. Consd. Jolliffe ». Wallasey L. B. (1873), L. R. 9 

C. BP. 62. Refd. Ward v. Lee (1857), . N.S. 557; 

Burling v. Harley (1858), 3 H. & N. ; Williams v. 

Golding (1865), L. R. 1. P. 69. Mentd. Pendlebury v. 

Greenhalgh (1875), 1 Q. B. D. 36. 

746. ——— Working for profit under con- 
tract with public authority.;—A contractor em- 
ployed by a board of health to do a particular 
act, if guilty of negligence in doing the act, is 
personally liable for the consequences, & is not 
protected by Public Health Act, 1848 (c. 63), 
from being personally sued.—ARTHY v COLEMAN 











(1857), 30 L. T. O. S. 1013; 6 W. R. 34; 21 
J.P. Jo. 771. 
747. ——.]—Deft., who was a con- 


tractor employed by the Metropolitan Board of 
Works to enlarge a sewer running into a tidal creek, 
erected a dam in the sewer, the watcr above which 
was removed by pumping. Owing to his negli- 
gence in not working the pumps, the sewage flowed 
back into pltf.’s premises & injured them. No 
notice had been given to deft. before commencing 
the action:—Held: the injury was occasioned 
by acts ‘‘ done or intended to be done under the 
powers of the Metropolitan Board ot Works,’’ 
within Metropolis Management (Amendment) Act, 
1862 (c. 102), 8. 106, & deft., therefore, was en- 
titled to a notice of action.—Pounsum v. TuHmrst 
(1867), L. R. 2 C. P. 449; 36 L. J. GC. P. 225; 
ieee tiioncaial § - W. R. 766. 
n i_ - Wilson et. 
R. 3 itxeh 114. Distd. bonito alee tiga) 26 


L. RR. 
L. T, 525. Consd. A.-G. v. Hackney L. B. (1875), L. R. 
20 Eq. 626. Apld. Flowor v. Leyton L. s (1877), 25 


W. R. 423 
748, —— -—~- ——.] — Deft., a contractor 
under a district board, was engaged in constructing 
a sewer, & employed men with horses & carts. 
The men so employed were allowed an hour for 





to the benefit of 24 Geo. 2,c. 44, ifhe the inatructions of a fishery officer, 280.—CAN, é 
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McLEAN LiTTLe v, BRooM (1823), 1 which was set in violation of R.8.C., of his o Must plead benefit of 
0. Person under of Ww. 6 BAYER 0. benefit of a 

fahery “ofteer y Deft. eotlag Under KAMER (1893), 36N.S.R.(14R.8&G.), Conoht of a statute in ee iced 


Part VI.—Statutory Prorection—Pvusziic Auruorirms PRorection Act. 105 


dinner, but were not permitted to go home to 
dine or to leave their horses & carts. One of 
the men went home about a quarter of a mile 
out of the direct line of his work to his dinner, 
& left his horse unattended in the street before 
his door. The horse ran away & damaged certain 
railings belonging to pltf.:—Held: the thing com- 

lained of was not a thing done or intended to 

e done under the powers of the board, or under 
the Act, so as to entitle deft. to a notice of action 
under Metropolis Management (Amendment) Act, 
1862 (c. 102), s. 106.—WuatmMan v. PEARSON 
(1868), L. R. 3 C. P. 4223 sub nom. WHITMAN v. 
PEARSON, 37 L. J. C. P. 156; 18 L. T. 290; 
16 W. R. 649. 


Annotations :—Distd. Edwards v. St. Mary, Islington 
Vestry (1889), 22 Q. B. D. 338. Consd. Myers v. Brad- 
ford Corpn. (1913), 110 L. T. 254. Mentd. Burns o. 


Poulsom (1873), L. R. 8 C. P. 563; Sauderson v. Collins 

(1904), 73 LL. J. K. B. 358; Bradley v. Wallaces, [1913] 

3 K. B. 629; Rand v. Craig, [1919] 1 Ch. 1. 

749. ——— -]—-STRINGER v. BARKER, 
[1879] W. N. 127. 
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-|— Tinurne (T.), Lrp. 
v. DicK KERR & Co., Lrp., No. 737, ante. 

751. ——— Acting under direct mandate of local 
authority.]|—The terms of the Public Authorities 
Protection Act, 1893 (c. 61), s. 1, clearly extend 
the protection given by the Act, not only to the 
public body acting as principals in the execution 
of an Act of Parliament or public duty or authority, 
but also to the individual subordinates carrying 
out their mandates (CoLiLins, L.J.).-—-GREENWELL 
v. HOWELL, [1900] 1 Q. B. 535; 69 L. J. Q. BL. 
461; 82. T. 188; 48 W. R. 307; 16 T. L. BR. 
235, C. A. 

Annotation :—Consd. Tilling v. Dick Kerr, [1905] 1 K. B. 


562. 

752. ——- ———.]—-TinLine (T.), Lrp. v. Dick 
KERR & Co., Ltp., No. 737, ante. 

758. Person acting under authority of officer 
of local authority.|——-Under Metropolis Manage- 
ment Act, 1855 (c. 120), s. 88, the district board 
may provide urinals, etc., in situations where 
they deem such accommodation to be required ; 
& by Metropolis Management Amendment Act, 
1862 (c. 102), s. 106, no writ, ctc., is to be sued out 
against such board, or their clerk, or any clerk, 
surveyor, contractor, officer, or person whomso- 
sever acting under their or any of their directions, 
for anything done, or intended to be done, under 
the powers of ‘such board, until the expiration of 
one calendar month after notice of action shall 
have been served. 

Pitf. & deft. were occupiers of adjoining houses, 
which were separated by a covered passage. The 
house of deft. was a public house, & the public 
were accustomed to commit nuisances against the 
wall of pltf.’s house. The district board there- 
upon directed their inspector of nuisances to cause 
a urinal to be put up against pltf.’s wall, & the 
inspector gave authority to deft. to erect it, which 
he accordingly did, the district board paying a 
portion of the expense. Pltf. thereupon brought 
an action against deft., & at the trial, in conse- 
quence of an objection taken that no notice of 
action had been given, the judge directed a verdict 
to be entered for deft. :—Held: deft. was entitled 
to notice of action.—CHAMBERS v. REID (1866), 
13 L. T. 703; 30 J. P. 231; 14 W. R. 370. 

754. Person -acting under notice from local 


it specially.—Bruicu v. ARNOTT (1859), -—O’BRIEN ?. 
9 C. P. 68.—CAN. 


q: ————, J— MCGREGOR v. PATTERSON 
(1862), 5 N.S. R. (1 Old.) 211.—CAN. 


Yr. ———.}-—Gray v. MCCARTY (1863), 
22 U. Cc. ie 66R CAN : ‘ 
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authority.]|— Metropolis Management (Amendment) 
Act, 1862 (c. 102), s. 106, enacts, ‘No writ or 
process shall be sued out against or served upon 
. .. the Metropolitan Board of Works, or any 
vestry or district board, or their clerk, or any 
clerks, surveyor, contractor, officer or person 
whomsoever, acting under their or any of their 
directions, for any thing done or intended to be 
done under the powers of such board or vestr 
under the said Acts or this Act,’ until one mont 
after notice :—Held: the sect. intended only some 
act done by virtue of the powers vested in the board 
or vestry & under their authority; therefore a 
person who had received notice from a district 
board to drain into a sewer, & in doing so com- 
mitted a trespass, was not entitled to notice of 
action.—Doustr v. SLATER (1869), 10 B. & S. 400; 
38 L. J. Q. B. 159; 20 L. T. 525; 33 J. P. 
581, 

755. Public authority acting through  con- 
tractor.]|—(1) Locomotives Act, 1898 (c. 29), 8. 12 
(1) (b), provides that proceedings by a highway 
authority for the recovery of the extraordinary 
expenses incurred by them in repairing a highway 
by reason of extraordinary traffic thereon ‘ shall 
be commenced within twelve months of the time 
at which the damage has been done, or where the 
damage is the consequence of any particular build- 
ing contract, or work extending over a long period 
shall be commenced not later than six months 
after the completion of the contract: or work": 
—Held : notwithstanding this limitation of twelve 
months, an action against a public authority, in 
respect of damage to a highway caused by them 
‘‘in pursuance or execution of any Act of Parlia- 
ment, or of any public duty or authority,” must be 
brought within the six months limited by Public 
Authorities Protection Act, 1895 (c. 63), 5. 1. 

(2) If the act which causes the damage to the 
highway is done by am independent contructor 
employed by # public authority in pursuance of 
his contract with them, he not being their servant 
or agent, the limit of six months fixed by Public 
Authorities Protection Act, 1893 (c. 61), 8. IT, 
has no application. In such a case an action in 
respect of the damage can be brought against the 
public authority under Highways & Locomotives 
(Amendment) Act, 1878 (c. 77), 8. 23, a8 amended 
by Locomotives Act, 1808 (c. 29), 8. 12, as persons 
‘in consequence of whose order "’ the damage has 
been done, & the time within which the action 
must be brought is that which is fixed by 
Locomotives Act, 1898 (c. 29), 8. 12 (1) (b). 

\ corpn. in carrying out a scheme for the widen- 
ing of one of their roads, entered into a contract 
with a contractor for the hauling of stone The 
contractor used traction engines to haul the stone, 
& in so doing caused damage to some other roads, 
which were repairable by the county council as 
the highway authority. The contract was for 
a year, commencing on April 1, 1902, & aeokube tear 
on Mar. 31, 1903. The damage to the roads too 
place between Jan. 19 & Mar. 24, 1903. ‘The work 
of widening the road was completed in Sept. 
1903. On Feb. 11, 1904, the county council 
commenced an action against the corpn. to recover 
the additional expenses of repairing pltf.’s roads 
in consequence of the use of the traction engines ; 

Held: the action could be maintained against 
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the corpn. as the persons ‘‘in consequence of 

whose order” the damage had been done; but 

the limit of six months for bringing the action 

fixed by Public Authorities Protection Act, 1893 

(c. 61), 8. 1, did not apply, because, the contractor 

not being the servant or agent of the corpn., the 

act was not done by them, & it was done by him 
in performance of his private obligations under his 
contract, & not in pursuance or execution of any 
public duty or authority; therefore, the time 
within which the action must be brought was 

that fixed by Locomotives Act, 1898 (c. 29), 

s. 12 (1) (b).—KENT County COUNCIL v. FOLKE- 

STONF CorPN., [1905] 1 K. B. 620; 74 1. J. K. B. 

352; 02 L. T. 309; 69 J. P. 125; 53 W. R. 371; 

21 T. L. R. 269; 49 Sol. Jo. 28L; 3 Tl. G. R. 

438. C. A. 

Annotations :—Aa_to (2) Apld. Tilling ». Dick Kerr, [1905] 
1 K. 3. 562. Expld. Bromley R. C. v. Croydon Corpn., 
pee 1 K. B. 353. efd. Reigate Rn. C. wv. Sutton 
strict Water Co. (1909), 78 I. J. K. B. 315. 

756. Public authority successor to private com- 
pany-—Carrying on company’s undertaking.|— 
Defts. were owners of a well & pumping station 
situated in the vicinity of a natural stream. 
The well was lined with stcel cylinders to a depth 
of seventy-six feet from the top, & no water from 
the adjacent. soil could get into the well except 
below the cylinders. Pltf. was a riparian owner 
lower down the stream. Defts. pumped water 
from the well, & thereby reduced the general level 
of the water in the surrounding soil, in consequence 
of which some of the water flowing down the stream 
leaked out through the bed & sides of the stream, 
& the volume of water in the stream which reached 
pltf.’s property was diminished. None of the 
water which so escaped from the stream ever got 
into defts.’ well. Defts. & their predecessors, the 
Kent. Waterworks Co., had also polluted the said 
stream by repeatedly pouring into it engine oil 
& grease when they were pumping, from the vear 
1902 down to the date of action. The Kent 
Waterworks Co. were empowered by their Act, 
to make, maintain, & use the works specified in 
the Act, when & as they might find it expedient 
so to do. By sect. 8 of the Act it was further 
provided that “ - nothing in this sect. shall 
exoncrate the co. from any action, indictment, 
or other procecding ...in the event of any 
nuisance being caused by them.’ In an action 
for damages, (a) for withdrawal] of water, & (b) for 
pollution, & an injunction, it was :—Held : (1) the 
abstraction or diminution of water flowing in a 
brook if caused by an act in respect of which an 
action at common law could be maintained is a 
nuisance, & the co. were not protected from an 
action in respect of such nuisance by their statu- 
tory powers to make & use as they might find 
expedient the works which were the cause of such 
nuisance ; (2) with respect to the claim for damages 
for withdrawal of water, pltf. had no cause of 
action, as defts. did not by their pumping appro- 
priate any of the stream water, but only caused 
it to sink into the ground by withdrawing the 
support of subterranean water; (3) with respect 


Sect. 8: 





to the claim for damages for pollution, Public 
for its own profit :—Held: th . 
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Authorities Protection Act, 1893 (c. 61), applied 
to defts.; & prevented the recovery of damages 
for pollution caused by them more than six months 
before action brought, but that it did not apply 
to the Kent Waterworks co., & by reason of the 
Metropolis Water Act, 1902 (c. 41), ss. 2 (1), 
45 (a), defts. were liable for the acts of the Kent 
Waterworks co., although such acts & their conse- 
quences took place more than six months before 
action brought.—ENGIISH v. METROPOLITAN 
WATER Boarn, [1907] 1 K. B. 588; 76 L. J. K. B. 
361; 96 L. T. 573; 71 J. P. 318; 23 T. L. R. 
318; 5 L. G. R. 384. 

Annotation :-—Generally, Mentd. Stolimeyer v. Petroleum 

Development Co., [1918] A. C. 498, n 

757. Commissioners for Inland MRevenue.] — 
R. . KENSINGTON INcOoME Tax Comnrs., No. 888, 
post. 

758. Public Health officers.|—Certain tins of 
preserved meat were sold at Glasgow to pltf. as 
‘* rejects,”’ that is to say, as unfit for human food, 
but as fit for poultry consumption. The vendor 
communicated the fact & circumstances of the 
sale to the sanitary inspector at Glasgow, who 
forwarded the same to the medical officer of health 
for Stepney, where pltf. carried on _ business. 
The medical officer communicated the information 
to the Stepney sanitary inspector, but neither of 
them communicated the fact to pltf. Pitf., 
who was subsequently convicted for selling the 
meat knowing that it was unfit for human food, 
claimed damages from the Stepney sanitary in- 
spector & the Stepney medical officer of health 
for negligence in not having informad-+ him that 
the meat was unfit for human food :—Held: 
neither deft. had been guiltv of negligence & in 
any event defts. wete protected by the Public 
Authorities Protection Act, 1893 (c. 61), inas- 
much as before action brought more than six 
months had elapsed since the alleged grievance.— 
WEIR v. THomaAs & ABSON (1914), 79 J. P. 54. 

759. Procurator-General in prize court.]—THE 
WILHELMINA, No. 897, post. 

760. Highway authority.) — KENT CouNTY 
CoUNCIL v. FOLKESTONE CORPN., No. 755, ante. 


Sect. 8.—DUTIES THE PERFORMANCE OF 
WHICH IS PRUTECTED —FUBLIC DUTIES. 
Sun-sEcr. 1.—DutTIEs PERFORMED BY PUBLIC 
AUTHORITIES. 

761. Execution of process.] — A sheriff who 
levies arrears of taxes under 48 Geo. 3, c. 141, 
No. 5, para. 2, is not entitled to notice of an action 
to be brought against him for any thing done under 
the provisions of that Act.—CoPLAND v. POWELL 
(1823), 1 Bing. 369; 8 Moore, C. P. 400; 2 L. J. 
0. S.C. P. 22; 130 E. R. 149. 

762. .I—Pltf. refused to exercise the office 
of parish officer & make a rate for his district, 
though he had been appointed churchwarden of 
a chapelry within the union. Whereupon deft., 
the clerk to the board of guardians, obtained by 
their direction a warrant of justices to levy the 
amount claimed off pltf.’s goods under Poor Rate 
Act, 1839 (c. 84), s. 1. pon trespass brought 











546.—CAN, 


ad. Collection of rates.}—M' FADZEAN 


v. GQLABQGOW CORPN. (1903), 40 Sc. L. R. 


VANCOUVER wor 
GILLILAND v. AYR COUNTY COUNCIL 
(1907), 15 8. L. T. 21.—8scoT. 
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by pltt. for this distress :—Held: this trespass 
was an act done in pursuance of Poor Law Amend- 
ment Act, 1834 (c. 76), & therefore deft. was 
entitled to notice of action & to the other pro- 
tections afforded by Poor aw Amendment Act, 
1834 (c. 76), 8s. 104.—Carter v. Frnurrer (1842), 
Car. & M. 498; 6 J. P. 458; subsequent proceed- 
ings, 6 J. P. 745. 

-]—See DistREss, Vol. XVIII., pp. 410- 
412, Nos. 1508-1514. 

768. Recovery of money charged under statute 
—Money charged under mistake of fact.]—Murp- 
LAND Ry. Co. v. WITHINGTON LOcAL Boarp, No. 
905, post. 

764, ———- -|—A sanitary authority served 
notices, under Public Health (London) Act, 1891 
(c. 76), 8. 4, on the owner of premises, requiring 
him to do certain specified works in respect of 
what was supposed to be a drain. He complied 
with the notices, & incurred expense in doing the 
works. It was discovered that the supposed drain 
was a sewer, which the sanitary authority was 
liable to repair, & the exors. of the owner brought 
an action against the sanitary authority, to recover 
the amount of the expenses incurred, as money 
paid to the use, & at the request, of defts. The 
action was not commenced within six months 
after the expenses had been paid :—Held: the 
action was brought for an act done in pursuance, 
or execution, or intended execution, of Public 
IIealth (London) Act, 1891 (c. 76), within Public 
Authorities Protection Act, 18938 (c. 61), s. 1, & 
ought to have been brought within six months, & 
therefore defts. were not liable. 

(2) Public Authorities Protection Act, 1893 
(c. 61), 8s. 1 (6), takes away my discretion respecting 
costs & I armn compelled to give defts. the costs of 
the action to be taxed as between solr. & client 
(Brucr, J.).—CREE v. St. PANCRAS VESTRY, 
[1899] 1 Q. B. 693; 68 L. J. Q. B. 389; 80 L. T. 








Annotations :—As to (1) Refd. Brocklebank v. KR., [1925] 
1K. B. 52. 4s to (2)_N.F. Bostock v. Ramsey U. C 
[1900] 2 Q. 13. 616. Distd. Holsworthy U. C. v. H 
worthy R. C., (1907) 2 Ch. 62. 

765. Supply of defective water cart to contractor.] 
—Pltf. was a driver employed by contractors who 
had coutracted with defts., a metropolitan vestry, 
to provide them with horses & drivers for their 
carts used in watering the streets under the 
powers of Metropolis Management Act, 1885 
(c. 120). Defts. negligently supplied a cart with 
a defective axle, & by reason thereof plitf. whilst 
driving the cart for the purpose of watering the 
streets, was thrown off & injured :—Held: defts. 
were entitled to notice of action under Metropolis 
Managenemt Audit Act, 1862 (c. 102), s. 106, 
because the supply of the water cart to pltf. for 
the purpose of watering the streets was a thing 
** done or intended to be done ’’ under the powers 
of the vestry under the Act empowering them to 
water the streets ——EpDWARDS v. Str. MARY, 
IsLINGTON, VESTRY (1889), 22 Q. B. D. 338; 58 
L. J. Q. B. 165; 60 L. T. 725; 53 J. P. 180; 37 
W. R. 847; 5 T. L. R. 228, 0. A. 


ols- 


Annotations :-—Refd. Lyles v. Southend-on-Sea Corp: 
[1905] 2 K. B. 1; Bradford Corpn. v. Myers, [1916] 1 
> Kdwards wv. Metropolitan ater Board, 


(1922) 1 K, B. 291. 

766. Use of land as cemetery.J]—T. brought an 
action against the C. urban district council for 
an injunction to restrain them from using land as 
a cemetery except beyond a radius of one hundred 
y from his dwelling-house, relying on the 
prohibition to that effect contained in Burial Act, 
1855 (c. 128), s. 9. It was proved at the trial 


that T. was in fact merely a nominee of one G. 


for the purposes of this action, who had already 
sold the fee simple in the land to deft. council for 
the purposes of a cemetery :—Held: on the 
principle that a grantor cannot derogate from his 
own grant, the action failed, & must be dismissed ; 
& the action being brought against deft. council 
for an ‘‘act done in pursuance of public duty,” 
Public Authorities’ Protection Act, 1803 (c. 61), 
applied, & costs must be taxed as between solr. 
& client.—Toms v. CLACTON URBAN District 
Counci1L (1808), 78 L. IT. 712 62 J. P. 505; 46 
aha R. 629; 14 T. L. R. 474; 42 Sol. Jo. 572, 
767. User of works—Construction authorised by 
statute.}—Tuz Youn, No. 732, ante. 


768. ——- —-—.]— PARKER v. LONDON COUNTY 
Councin, No. 739, ante. 
769. —--~] ~LYLES v. SOUTHEND-ON- 





SEA Corpn., No. 733, ante. 

770. Infringement of patent.|—An action was 
brought against a public authority to restrain it 
from infringing a patent by the use of electric 
meters. The public authority used the meters 
under powers conferred on it} by a provisional 
order duly confirmed by Act of Parliament. The 
action was dismissed with costs. Upon summons 
to review taxation :— Held: the publie authority 
was entitled to costs as between solr. & client. under 
Public Authorities Protection Act, 1803 (c. 61), 
8s. 1.— CHAMBERLAIN & HookHAM, Lip. », Brap- 
FORD Corpn. (1900). 83 LT. 5183; 61 0. BP. 806 ; 
17 T. L. R. 62; 45 Sol. Jo. 59. 


Annotations :-—Consd. Ambler ov. Bradford Corpn., | 1802 
2 Ch. 585. Distd. Sharpington ». Fulham CGrdns., [10d 
2 Qh. 449. Refd. Myor. v. Bradford Corpn., (T9Id) f 
K. B. 417. 


771. Dismissal of servant-—Libellous seeotatien 
-—-An action for libel by a schoolmaster agains 
a school board in whose employment he had been, 
in respect of statements contained in a resolution 
of the board statins the reasons tor the master’s 
dismissal :—Held: to come within the Public 
Authorities Protection Act, [803° («. 61), which 
required the action to be brought Within six 
months.-- Rem ov. Brispanp Scnoo,, Boarp 
(1901), 17 T. Ju. R. 626. 

7172. Erection of works for supply of electricity.] 
— JEREMIAH AMBLER & Sons, Lip. v. BRADFORD 
Corpn., No. 736, ante. 

773. Abatement of encroachment on highroad.| 
— Where a district council abate an encroachment 
upon a main read vested in the county council, 
& successfully defend an action prought ayninst 
them for so doing, they are entitled to costs as 
between solr. & client.— Harvey v. Prono Rua, 

tounctL, [1903] 2 Ch. 638; 72 L. d. Ch. 700 5 at 
L. T.90; 683. P.51; 52 W.R. 262; 10 T. L. Rh, 
576; 11. G. R. 758. 

Annotation :—Retd. Chippendale v. 

(1907), 71 J. P. 231. 

774, eae erected a fence round a 
piece of land. The local authority pulled down 
the fence & afterwards wrote a letter asserting 
their claim to the land. More than six mouths 
after this letter pltf. brought an action against 
them for a declaration that the land belonged to 
him & an injunction to restrain them from tres- 
passing onit. By his statement of claim he alleged 
that defts. had pulled down his fence ; that they 
claimed that the land formed part of the highway, 
& that this claim prevented him from selling the 
land :—Held: the only act of defts. which gave 
him any cause of action was the pulling down of 
the fence; Public Authoritics 2rxotection Act, 
1893 (c. 61), applied, the action was brought 
late, & must be dismissed with costs as between 
solr. & client.—OrFIN v. HOCHFORD RURAL 


Pontefract BR. DD. © 
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CounciL, [1906] 1 Ch. 342; 75 L. J. Ch. 348; 94 
L. T. 669; 70 J. P. 97; 54 W. R. 244; 50 
Sol. Jo. 157; 4 L. G. R. 595. ie ae 

— - C . Pontefract R. DD. ©. 
AO TL IC eal Monta A..G, & Croydou Ke. D. © 

v. Moorsom-Roberts (1907), 72 J. P. 123; Guaranty 

Trust Co. of Now York v. Hannay, (1915] 2 K. B. 536. 

775. Acts as holders of market.]—Pitf., as lord 
of the manor of Worksop, was owner of a weekly 
provision & cattle market, held on Wednesdays, 
& two annual fairs granted by ancient charters 
with right of toll. Defts. were lessees of the 
markets under a Jease granted in 1851 for ninety- 
nine years. This lease expressly excepted & re- 
served the fairs. In 1845 the then lord of the 
manor had, without licence from the Crown, 
changed the days of holding the fairs from Mar. 21 
& Oct. 2 & 3, the days named in the charter, to 
the second Wednesdays in Mar. & Oct. Until 
the date of the lease the markets & fairs were held 
in the streets. After that date the markets were 
held in buildings or on land provided by defts. 
or their predecessors in title. On the two new 
fair days the fair was duly proclaimed by the 
crier of the Jord, but nothing further was done 
by the lord. On these fair days defts. charged 
an increased toll for stalls in the market to persons 
who only attended on fair days, but allowed 
regular attendants at the market to have stalls 
at the usual market rate. Defts. had also issued 
lists of tolls showing an increased toll on fair days 
for “‘ lots ’’ of eggs, but this had not been collected. 
Pitf. brought this action for an account of all 
tolls received by defts. on fair days on the ground 
that they were fair tolls & not market tolls. It 
appeared that tolls were taken at the fair in the 
reign of Mdward JII., but there was no evidence 
of the payment of any fair tolls between that date 
& the date of the lease :—Held: there is no im- 
possibility in holding a market & a fair in the same 
manor on the same day, & no presumption that 
the market is absorbed in the fair; though the 
change of days did not of itself forfcit the franchise 
of the fair, the lord could not legally recover tolls 
on days not named in the charter; the increased 
tolls charged by defts. on fair days were stallage 
payable to them as owners of the soil ; the owner 
of a fair or market, so long as he does not charge 
unreasonable tolls, is not bound to charge all 

ersons alike, but may remit part of the toll to 
avoured persons; & the partics had contracted 
for the lease upon the basis that no fair tolls were 
payable. 

The action wholly fails & must be dismissed with 
costs, which, in accordance with the Public Autho- 
rities Protection Act, 1893 (c. 61), must be as 
between solr. & client (FARWELL, J.).—NEWCASTLE 
rate v. ae a CounciL, [1902] 2 

. : J. - 487; 86 L. T. 405; 
T. L. R. 472. is 
sa Yaa :~—Mentd. A.-G. v. Horner (No. 2), [1913] 2 Ch. 


776. Acts done in provision of free libraries. ]— 
The council of a metropolitan borough in which 
Public Libraries Act, 1892 (c. 53), was in force, in 
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the course of demolishing some old premises for 
the purpose of erecting a free library made a hole 
in the wall of the adjoining owner’s premises & 
did damage. In an action for damages brought 
by the adjoining owner subsequent to the expira- 
tion of six months after the act complained of, 
the council pleaded Public Authorities Protection 
Act, 1893 (c. 61):—Held: Public Authorities 
Protection Act, 1893 (c. 61), did not apply._—-W ALSH 
v. SOUTHWARK BorouGH COUNCIL (1908), 72 J. P. 
71; 6L. G. R. 1152. 
Annotation :—Refd. Cross v. Rix (1912), 11 L. G. R. 151. 
777. Acts as gasworks undertakers.|—Gaswork 
Clauses Act, 1871 (c. 41), s. 11, imposes on gas- 
works undertakers the obligation of supplying gas 
to owners & occupiers who require a supply & 
of laying the necessary pipes, & by sect. 14 obliges 
them to supply any metcrs which they require 
the consumers to use, also impliedly imposes on 
them the obligation of fixing the meters. _ ; 
Defts. were the gasworks undertakers in their 
district. A house in the district had been empty 
for some time & the gas had been cut off. On 
its becoming occupied the occupier required 
defts. to supply the premises with gas. They sent 
one of their servants to reconnect the pipes. 
While he was engaged in fixing the meter an 
explosion of the gas occurred through his negli- 
gence whereby pltf., a person employed on the pre- 
mises by the occupier, was injured. The action 
was not commenced until more than six months 
after the accident :—Held: defts. in fixing the gas 
meter were acting in the execution of their statu- 
tory duty & Public Authority Protection Act, 
1898 (c. 61), afforded a defence.—CLAYTON v. 
PONTYPRIDD URBAN COUNCIL, [1918] 1 K. B. 219 ; 
87 L. J. K. B. 645; 118 L. T. 219, 82 J. P. 
246; 161. G. R. 141. 


Annotation :-—Consd. Edwards v. 
Board, [1922] 1 K. B. 291. 


Metropolitan Water 


SUB-SECT. 2.—CONTRACTS MADE IN PURSUANCE 
OF PuBLic Dury. 

778. Not within protection—Breach of contract 
by public authority.}—A local Act directed that 
the guardians, etc., of a parish should be sued in 
the name of their vestry clerk, & required notice 
to be given of any action for anything done in 
pursuance of the Act. Notice is not necessary 
in an action for work & labour.—FLETCHER v. 
GREENWOOD (1835), 1 Cr. M. & R. 754; 1 Gale, 
34; 5 Tyr. 316; 41. J. Ex. 126; 149 BE. R. 1284. 
Annotations :—Retd. M‘Gahey v. Alston (1836), 2 M. & W. 

206; R.v. Bath Recorder, Marshfield v. Lyncomb (1839), 

9 Ad. & El. 714, 

7179. .}—The first count of a declara- 
tion stated that, by a decd between plitf. & defts., 
acting under the Public Health Act, 1848 (c. 63), as 
the local board of health for the borough of 8., 
pltf. contracted with defts. that he would execute 
& complete all the works mentioned in the speci- 
fication thereto annexed, in & about the con- 
structing a sewer in the town of S., according to 
the specification & a plan prepared by a surveyor ; 
the several portions of the works to be completed 








brought an action of damages for 
of contract against the 
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778 li, ——~ ———. }}— Ra MAL MANIK- 
CHAND MarwaPrl v. HANMANT ANYABA 
(1895), I. L. hr 20 Bom. 697.—IND. 
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on or before the times mentioned in the specifica- 
tion, & to the satisfaction of the surveyor, & it 
was provided, that if pltf. should, from bkpcy.. 
insolvency, or any other cause whatever, be pre- 
vented or delayed in proceeding with the works, 
or should not proceed therein to the satisfaction 
of the surveyor, it should be lawful for the local 
board, after three days previous notice signed by 
their clerk, to be given to pltf., of their intention 
so to do, to eee any other person to complete 
the works, &, at the expiration of the notice, the 
deed should, at the option of the local board, 
become void as to pltf., & the amount then already 
paid to pltf. should be considered the full value 
of the works executed by pltf. up to that time, & 
no further claim should be made by piltf. for 
contract or additional works, & the materials at 
that time on the premises should become the 
property of the local board without further pay- 
ment for the same. & it was provided, that one- 
fourth of the whole amount should be paid when 
one-third of the value of the works should have 
been certified by the surveyor to have been com- 
pleted to his satisfaction, another fourth part when 
two-thirds of the work should have been so certificd, 
another fourth part on completion of the work so 
certified, & the remaining fourth part within two 
months from that time. Averments, that pltf. in 
part executed the works, & was ready to complete 
them. Breach, that after pltf. bad executed a 
part of the works, & before he had complcted a 
third of their value, defts. refused to permit him 
to complete the works. The second count was 
trover for the conversion of building materials. 
Pleas to the whole declaration : That no notice of 
action was given under Public Health Act, 1848 
(c. 63), to the first count. that, after the commence- 
ment of the works, pltf. did not proceed with the 
same according to the specification & to the satis- 
faction of the surveyor, whereupon defts., by a 
notice signed by the clerk to the local board & 
delivered to pltf., gave notice of their intention to 
proceed with the works & employ other persons ; 
that three days after the expiration of the delivery 
of the notice the deed at the option of defts., 
became void, & defts. did proceed with the works 
& employ other persons, & that by reason of the 
premises they refused to permit pltf. to complete 
the works. There was a similar plea to the second 
count justifying the conversion of the matcrials 
for the same causes. Plitf. demurred to the two 
first pleas, & to the last replied, that before the 
converting of the materials pltf. had executed a 
portion of the works, & was ready to complete the 
residue, & that no payment whatever had been 
made on account of the part of the works so 
executed. To this replication defts. demurred :—— 
Held: (1) the declaration was good, since there 
was an implicd contract on the part of defts. to 
allow pltf. to complete the works, subject to the 
provision for determining the employment in the 
events mentioned; (2) no notice of action was 
necessary under Public Health Act, 1848 (c. 63), 
s. 139.—DavIES v. SWANSEA CoRPN. (1853), 8 
Exch. 808; 22 L. J. Ex. 297; 17 J. Pp. 649; 155 
E. R. 1579. 


Anno :~—As to (1) Apld. Wilkinson v. Lowndes (1860), 
24 J.P. 487. <Asto (2) . Mid. Ry. v. Withington L. B. 
(1883), 11 Q. B. D. 788; Lyles v. Southend-on-Sea Corpn. 
(1905), 92 L. T. 586; Bhagchand Dagdusa Gujrathi v. 


ree deet of State for India in Council (1927), 43 T. L. R. 
_ 780. ——— ———.]—A landslip occurred upon a 
highway repairable by deft. council whereby part 
of the road fell on to pltfs.’ land. Pitfs. wrote 
offering to execute the necessary repairs if in- 
structed so to do by the council, the question of 


liability to be dealt with afterwards. Deft. 
council replied asking pltfs. to proceed with the 
repairs upon those terms. The work was com- 
pleted, & after the expiration of six months this 
action was brought to recover the sum of 
£109 12s. ld. for work done & materials supplied 
for & at the request of deft. council :—Held: 
there was a contract to pay conditional upon 
liability to repair & the action was brought upon 
the contract & not to establish the liability to 
repair & was therefore not an action to which 
Public Authorities Protection Act, 1893 (c. 61), 8. 1, 
applied. 

ublic Authorities Protection Act, 1893 (c. 61), 
does not apply to actions for the price of goods 
sold & delivered & for work & labour done. That 
is obvious if sect. 1 is looked at (ROMER, L..J.). 
—MILFORD Docke Co. v. MILFORD HAVEN URBAN 
District Cotnci. (1901), 65 J. P. 488, C. A. 


Annotation :-—Reld. Lyles vv. Southend-on-Sea Corpn., 
(1905] 2 K. B. 1. 


781. -}—Deft. council, who were the 
successors of the Lewisham district. board of works, 
under the powers conferred upon them by London 
Government Act, ]899 (c. 14), 8. 30, abolished an 
office held by pltf. under fhe Lewisham board, 
giving him one week's notice. By his contract 
with the Lewisham board pltf. was entitled to 
three months’ notice. Pltf. received from defts. as 
compensation for the abolition of his office an 
annuity of £20. In an action to recover damages 
for wrongful dismissal :--7/eld - (1) Public Autho- 
rities Protection Act, 1898 (ec. 61), 8. 1, did not 
apply so as to limit the time within which the 
action could be brought; (2) London Government. 
Act, 1899 (c. 14), 8. 30, had made a statutory 
alteration in the contract. of service entitling 
defts. to put an end to it at. onee, & (3) the lors 
sustained by pltf. was covered by the compensa- 
tion awarded.—CLARKE », LEWIsHAM BoRovGaH 
‘OUNCIL (1902), 67 J. P. 195; 10 T. 1. R. 8250 1 
1. G. RR. 68. 

Annotation :-—~As to (1) Refd. Lyles ev. Southond-on-Sea 

GCorpn., [1905] 2 K. B. 1. 

782. ----~ ---- .|J—By an agreement a public 
authority had, in pursuance of statutory authority, 
given to pitis. certain powers, reserving Lo it self 
the right, by duly giving notice, to determine 
those powers. The public authority gave notice 
to pltfs. to determine the powers. In an action by 
pltfs. against the public authority, secking declara- 
tions that the notice to determine had not been 
duly given, & that, by reason of the subsequent 
passing of an Act of J *arliament, the public autho- 
rity had become incapacitated from detennining 
the powers, plitfs. were unsuccessful :—-Held: the 
act done by the public authority which gave rise 
ty the action was not done in pursuance of an Act 
of Parliament or of any public duty or authority, & 
pltfs. were liable to pay to the public authority 
costs taxed as between party & party only, & not. 
as between solr. & client.—NATIONAL TELEPHONE 
Co., Lrp. v. KINGSTON-UPON-HULL Conpn. & 
CITIZENS (1903), 89 L. T. 291; 52 W. R. 20; 47 
Sol. Jo. 768; 1 L. G. RR. 777. 

Annotation :-—Reld. Lyles »v. Southond-on-Sea Corpn., 

{1905] 2 K. B. 1. 

783. ——-.|—~-The guardians of F, entered 
into a contract with S., a builder, for certain works 
required by them for the purpose of carrying out 
their public duties. The works were completed on 
May 3, 1901, & paid for in Sept. of that year. 8. 
then claimed an additional sum by way of damages 
for loss alleged to have been caused by negligence 
& frequent changes of plans on the part of defta, 
The contract contained an arbn. clause, & pitf.’s 
claim was referred to arbn. in Nov. 1902. efts. 
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Sect. 3.—Duties the performance of which is pro- 
terted— Public dutics : Sub-sects. 2, 3 d& 4.) 


tonk a preliminary objection that the claim was 

for neglect or default in the execution of defts. 

public duty, & proceedings had not been com- 
menced within six months as required by Public 

Authorities Protection Act, 1893 (c. 61) :—Held : 

pitt.’s claim was in respect of a private duty arising 

out of a contract, not for Boy negligence in per- 
forming a statutory or public duty, & Public 

Authorities Protection Act, 1893 (c. 61), did not 

apply.--SHARPINGTON v, FULHAM GUARDIANS, 

[1904] 2 Ch. 449; 73.1.. 3. Ch. 777; 91 L. T. 739 ; 

68 J. P. 610; 562 W. R. 617; 20 T. L. R. 643; 48 

Sol. Jo. 620; 21. G. i. 1229. 

Annotations :—Distd. Bonnett v. Stepney Borough (1912), 
107 L. T. 383. Appryd. Bradford Corpn. v. Myers, 
(1916] 1 A. CG. 242. Refd. Kent, County Council v. Folke- 
atone Corpn., [1905] 1 K. B. 620; Lyles v. Southend-on- 
Sea Corpn., {1905} 2 K. B. 1: Chester Waterworks Co. 
v. Chester Union (1907), 96 L. T. 666; Pearsons v. Dublin 
Corpn., [1907) A. CG. 353: The Johannesburg, [1907] P. 
65: Harnett ov. Fisher, [1927] A. C. 573. 

784, .--- —--- Voluntary contract.]—Defts., a 
municipal corpn., were suthorised by Act of 
Parliament to carry on the undertaking of a gas co. 
& were bound to supply gas to the inhabitants of 
the district, & they were also cinpowered to sell 
the coke produced in the manufacture of the gas. 
Defts. contracted to sell & dehver a ton of coke to 
pltf., & by the negligence of their agent the coke 
was shot through pltf’s. shop window. More than 
six months afterwards pltf, commenced an action 
of negligence against defts. Defts. pleaded Public 
Authorities Proteetion Act, 1893 (c. 61), 8. 1, as a 
bar to the action :—Held: the act complained of 
was not. done in the direct execution of a statute, 
or in the discharge of a public duty, or the exercise 
of a public authority, & the Public Authorities 
Protection Act, 1893 (c. 61), afforded no defence 
to the action —Bravrorp Corrpn. v. MYERS, 
(1916) 1 A.C. 242; 85 L. J. K. B. 146; 114 L. T. 
835 80 J.P. 121; 82'T.L. R. 113; 60 Sol. Jo. 74; 
141. G. 2.190, WL. ; affy. 8. C. sub nom. Myers 
v. BRADFORD Corpn,, [1915] 1K. B. 417, C. A. 
Annotations :-—Distd. Clayton v. Pontypridd U. C., [1918] 

1 K. B. 219; Newell », Starkie (1919), 89 L. J. PL GL 1; 

Kdwards v. Metropolitan Water Board, {1922) 1 kK. BRB. 


201, Consd. Harnett v. Fisher, (192 CO. bT: 
The Danube 11, 1921) P, 183. (i927) A. C. 573. Refd. 


ee 


SuB-sEctT. 3.— Acts INCIDENTAL TO OwnrEnsilIP. 


785. Whether protection applies—Nuisance.]—— 
The sect. of the Poor Law Amendment Act, 1834 
(c. 76), giving to the comrs., etc., protection by way 
of notice & limitation of action, docs not apply 
to actions resulting from suits in equity against 
them to restrain acts in the nature of a nuisance. — 
BEVAN v. CLIFTON Unton (1854), 2 W. RB. 598. 

786. ~ «| The owner of a plot of ground 
within the metropolitan district, on which he was 
about to build fifteen contiguous houses, sent to the 
local board notice of his intention to lay down upon 
ita pipe drain running parallel tothe houses, th rough 
which the houses would be drained into the main 
sewer belonging to the Metropolitan Board. The 
local board signified their approval of the scheme 
by letter & entered their approval in their books, 
but made no formal order. The owner completed 
the drain:—Held: Metropolis Management 
(Amendment) Act, 1862 (c. 102), s. 106, did not 
apply to an action for an injunction to restrain a 
nuisance.—-BATEMAN v. POPLAR Boarp or Works 
(1886), 88 Ch. D. 360; 56 L. J. Ch. 149; 55 L. T. 
874; 2T. L. R. 860, 0. A.; subsequent proceedings 
(1887), 87 Ch. D. 272. 


4 —Refd. Kershaw v. Taylor (1895), 44 W. 
28; R. v. St. Matthew, Hethnal’ Green vestee, 118963 
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. Newington Vestry : .R. 
re Pirenier Tondon. Property Co. Chose “is9e) 
Q. B. 972; High »v. Billings (1903), 89 L. T. 550; House 
Property & Investment Co. v. Grice (1911), 75 J. P. 395. 

7187. ——— Negligence.|—A local board of health 
under Public Health Act, 1875 (c. 55), constructed 
a pier under powers given by Provisional Order & 
confirming Act. The Provisional Order vested the 
pier in the local board “ as part of their corporate 
estate,’’ & provided that expenses incidental to it 
should be discharged out of the general district 
rate. Plitfs. were admitted to the pier as 
passengers of a steamboat co. which paid a rent to 
the local board for the right to land passengers at 
the pier. While so using the pier pltfs. were 
injured by the negligence of the local board or their 
servants. In an action against the board for such 
negligence :—Held: this was not an action for 
“anything done, or intended to be done, or 
omitted to be done,’’ under Public Health Act, 
1875 (c. 55), 8s. 264; defts. were, therefore, not 
entitled to notice of action; & the action need not 
be commenced within six months of the cause of 
action accruing.—ONGLEY v. CHATHAM DISTRICT 
Local, BoarRD OF HEALTH (1887), 3 T. L. R. 706, 
D.C.; affd.,4T. L. BR. 6, C. A. 

788. ——.]—-WALSH v. SOUTHWARK BOROUGH 


Counctin, No. 776, ante. 


SuB-srectT. 4.—OTHER CASES. 


789. Acts authorised— Not specifically com- 
manded.|—The declaration stated that defts. were 
the owners of a certain railway, & of certain 
engines, & carriages for the conveyance of pass- 
engers, cattle, goods, etc. ; that pltf. caused to be 
delivered to defts. certain horses, to be safely & 
securely carried & conveyed by the said railway 
from Liverpool to Birmingham, & then to be 
delivered to pltf. Breach, that defts. took so 
little care about carrying & conveying the horses 
of plitf., that the carriages containing them were 
thrown off the railway & down an embankment, 
& one of the horses was killed, & the residue 
greatly injured, etc. The co. was incorporated by 
Act. of Parliament, for the purpose of making a 
railroad, & the Act contained a clause, enabling 
them to carry passengers, cattle, goods etc., if 
they should think fit. There was also a clause 
requiring fourteen days’ notice of action, for 
‘‘anything done, or omitted to be done,’ in 
pursuance of the Act. It appeared that the horses 
in question were delivered to defts. to be carried 
on the railroad, from Liverpool to Birmingham, & 
that whilst the train was proceeding at its usual 
rate, it was thrown off the rail, in consequence of 
coming in contact with a horse which had strayed 
from an adjoining field, & had laid down on the 
railroad. It appeared that the fence which 
separated the field from the railroad was removed 
by some labourers of the co.:—Held: defts. 
having elected to become carriers, the carriage of 
the horses was an act done by them in pursuance 
of their duty as common carriers, & not by virtue 
ot the Act of Parliament, & therefore no notice of 
action was necessary ALMER v. GRAND 
JUNCTION Ry. Co. (1839), 4 M. & W. 749; 7 
Dowl. 232; 1 Horn & H. 489; 8 L. J. Ex. 129; 
3 J. P. 680; 3 Jur. 559; 150 E. R. 1624. 


team 
e 


Annotations :—Apld. uve v. L. & B. Ry. (1844), 5 Q. B. 
747. Gonsd. Davis o. Curling (1843), 8 Q. B. 286. Dista. 
Kent v. G. W. Ry. (1846), 3 C. B. 714. Expld. Parker pv. 
L. C. C. (1904), 90 L. T. 415. Distd. Lyles ». Southend- 
on-Sea Corpn., (1905] 2 K. B. 1. - Bradford Corpn. 
©. Myers, 16] 1 A. C. 242. on Alexander e. 


i 19 : 
Malocimeon (186 ), 20 L. T. 930. 
790. —_—.]|—-By a railway Act a co. were 

empowered to e a railway, which all persons 
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were to have liberty to use on payment of certain 
tolls. The co. were also empowered to provide 
& charge for the use of locomotive engines on the 
railway, & to use locomotive engines & carriages 
for the conveyance of passengers, goods, etc., & 
to charge for such conveyance. Sect. 253 provides 
that no action or proceeding shall be prosecuted 
against any person, etc., for anything done or 
omitted to be done in pursuance of the Act, or in 
the execution of the powers or authorities given 
by it, without twenty days’ notice in writing. 

An action was brought against the co. in case for 
negligence. The declaration stated that they 
were owners of the railway & carriages used by 
them for the conveyance of passengers along it for 
reward, &, being such owners, pltf., at their request, 
became a passenger in one of the carriages for 
reward to them, & they received him as such 
passenger, & that it became their duty to use due 
care & skill in conveying him. Breach, that they 
did not use due care & skill, but took so little care, 
& so negligently, etc., conducted themselves in 
carrying him & managing the carriage in which 
he was passenger, the train to which he was 
attached. & the engine by which it was drawn, that 
the carriage was thrown off the rails, & pltf. 
injured :—Held: no notice of action was necessary, 
as the co. were sucd only as carriers, & not for any- 
thing done or omitted in pursuance of the Act; 
& although it was proved that the rails were 
defective at the place where the accident occurred, 
so that the rate at which the train was travelling 
was hazardous.—CARKPUE v. LONDON & BRIGHTON 
Ry. Co. (1844), 5 Q. B. 7473; 3 Ry. & Can. Cas. 
692; 1 Dav. & Mer. 608; 138 L. J. Q. iB. 1833 2 
L. T. 0.8. 401; 8 Jur. 464; 114 6. R 1431. 


Annotations :—Distd. Kent ». G. W. Ry. (1846), 3 GC. B. 
714; Parker v. L. C. C., [1904] 2 K. 1. 6013 Lyles. 
Southend-on-Sea Corpn., [1905] 2 K. Bb. 1. Refd. 
Vaughan v. Taff Valo Ry. (1860), 6 Jur N.S. 899; 


Gq. . Ry. of Canada v, Braid (1863), 1 Moo. PP. Cc. C. 
N.S. 101; Roadhead v. Mid. Ry. (1867), L. BR. 2 Q. B. 
412; Bradford Corpn. ©. Myers, (1916) 1 A. C. 242. 
Mentd. Skinner v. kos. Cc. Ry. (1850), 5 Exch. 


787; Perren v. MGnnontlchive Ry. (1853), 11 CG. iB. 
855; Hammack v. Whito (1862), 31 lL. J. CP. 129; 
Byrne v. Boadle (1863), 33 L. J. Ex. 13; Scott v. London 

Dock Co. (1864), 34 L. J. Ex. 17; Hanson vw. L. & Y. 

Ry. edi 20 W. FR. 297; Wing v. London General 

Omnibus Co., [1909] 2 K. B. 652, 

791. Recovery of overcharge from railway com- 
pany.J]—An Act of Parliament empowered a railway 
co. to take certain tolls, & to carry & convey goods 
in their own carriages tor certain reasonable 
charges. The Act contained a clause entitling the 
co. to notice of action for anything “ done or 
omitted to be done in pursuance of the Act, or in 
execution of the powers & authorities, or any of 
the orders made, given, or directed in, by, or under 
the Act’ :—Held: the co. were entitled to notice 
of an action brought by a pltf. to recover back 
certain overcharges made upon him for the con- 
veyance of his goods by the co. along their railway. 
—RKENT v. GREAT WESTERN Ry. Co. (1846), 3 
C. B. 714; 4 Dow. & L. 481; 1 New Pract. Cas. 
503; 4 Ry. & Can. Cas. 699; 16 L. J. C. P. 72; 
8 L. T. O.S. 188; 136 BE. R. 286. 

Annotation :—Distd. Garton v. G. W. Ry. (1859), E. & B. 

& E. 846. 

792. -|—(1) By a railway Act the co. 
were authorised to fix the sum to be charged in 
respect of small parcels, not exceeding 500 lbs. 
weight, as to them should seem proper: oa 
vided, that that provision should not extend to 
articles, matters, or things sent in large aggregate 

uantities, although made up of separate & dis- 
ct parcels, such as bags of sugar, colfee, etc., 
but only to single parcels, unconnected with 
parcels of a like nature, which might be sent 





upon the railway at the same time. The co. 
Issued ‘‘scale bills,” specifying in classes the 
charges to be made for carriage, each class con- 
taining various kinds of goods; & at the end a 
‘‘ miscellaneous class,’? comprising goods “ not 
being aggregate of one class or kind,” for which a 
higher tonnage rate was exacted, & also an 
additional charge of 2d. per package :—Held: 
the co. were not justified in charging under the 
** miscellaneous class”? goods which were aggre- 
uae of several kinds, but all contained in one 
class. 

(2) Pitt. having, after notice of action, served 
the co. with a written demand of interest: under 
Civil Procedure Act, 1833 (c. 42), s. 28 :—Held : 
the arbn., under a submission of “ all matters in 
difference,’’ might award pltf. interest, notwith- 
standing the notice of action did not contain a 
demand of interest; &, further, assuming a 
notice of action to have becn necessary, the want 
or insufficiency of such notice could not be taken 
advantage of, since Limitations of Actions & 
Costs Act, 1842 (c. 97), s. 3, unless pleaded 
specially.—EDWARDS v. GREAT WEsTERN Ry. 
Co. (1851), 11 C. B. 588; 21 L. J. GC. P. 723 138 
E. R. 603; subsequent proceedings (1852), 12 
C. B. 419. 

Annotations :—As to (1) Apld. Crouch v. G. N. Ty. (1854), 


9 Kxch. 556. Consd. Crouch ». G. N. Ry. (1856), 11 
Ry. ¢. Sutton (1869), L. f 


Exch. 742. Apld. G. W. . 4 
H. L. 226. Refd. Baxendale v. GQ. W. Ry. (1863), 14 
CB. N.S. 1. 


Ja. Generully, Refd. Lytes v. Southend-on-Sea 
Corpn. (1905), 92 L. T. 586. 

793. Detention of goods for debt due to local 
authority.] --AFFLECK v. KEIGHLEY Corpn. (1886), 
27. 1. HR. 864, C. A. 

794. Acts incidental to discharge of public 
duty.J—Defts., « borough council, were con- 
stituted by statute the water authority fur their 
district. They owned a motor car, & employed 
a chauffeur to drive it, the car being used for 
their general purposes, & more especially for the 
particular purpose of taking about the officials 
employed by them. On a certain day the car, 
containing, besides the chauffeur, defts.’ water 
engineer & a clerk froin their treasury department, 
was taken out to visit three of defts.’ pumping 
stations, in order that the engineer might examine 
them & that the clerk might pay the wages of 
the persons employed there. After these officials 
had perforined their duties, & while the car was 
returning to the garage, the engineer having left it, 
but the pay-clerk still being in it, it collided with 
& injured pltf. through the alleged negligence of 
the chauffeur. More than six months after the 
date of the accident pltf. brought an = action 
against the borough council :— Held: the action 
was not an action in respect of any alleged neglect 
or default in the exccution of any Act of Parlia- 
ment or of any “public duty or authority” 
within Public Authorities Protection Act, 1893 
(c. 61), 3. 1 (a), & therefore the action lay, netwith- 
standing that it had not been commenced within 
six months after the alleged negligence.—-CLARKE 
». St. Henens Borovucun Counce, (1915), 85 
L. J. K. B. 17; 1183 L. T. 681; 70 J. P. 529; 
13 L. G. R. 1150; sub nom. CLERKE v. ST. HELENS 
Corpn., 59 Sol. Jo. 509, C. A. 

Annotation :— Retd. Harnett v. Fisher, [1927] A. C. 573. 

795. —-—.)---It was admitted that defts. were 
under a statutory duty to supply water to the 
inhabitants in an area of five hundred & fifty 
square miles & to maintain pipes necessary for 
conveying the water. They had a large number 
of pumping, filtering & storage depots which had 
to Be supplied with consumable stores & materials 
for repairing & extending their main pipes. They 
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Sect. 3.—Duties the performance of which 1a pro 
tected— Public duties: Sub-sect. 4. Sect. 4: 
Sub-secta. 1 & 2.) 


used lorries driven by steam or petrol to take 
stores to these depots & to bring back empty 
receptacles which had contained oil & other 
materials. Main pipes frequently burst & had 
to be replaced by fresh pipes with the utmost 
possible speed. On Sept. 17, 1919, a steam lorry 
was sent out by defts. to convey some cast iron 
pipes from a central depot to a district depot & 
to bring back empty casks & drums which had 
contained oil from the district depot to the central 
depot. On the return journey the driver of the 
lorry negligently ran over & injured pitf. On 
June 7, 1920, pltf. issued a writ claiming damages 
for the injury :—Held: no distinction could be 
drawn between the outward journey & the return 
journey of the lorry ; it was all one journey, & it 
was undertuken directly in pursuance of defts.’ 
ublic duty.— EDWARDS v. METROPOLITAN WATER 
Boann, [1922] 1 K. B. 291; 91 L. J. K. B. 210; 
126 J. T. 300; 863. P. 33; 38 T. L. R. 153; 
66 Sol. Jo. 195; 20 L. Gd. R. 7, C. A. 
Annotation :—-Refd. Harnett v. Wisher, [1927] A. C. 573. 


Srcr. 4.—CONDITIONS PRECEDENT TO 
PROTECTION. 
SuR-SEcT. 1.—DoIna@ or ACT. 

796. Necessity for.]}—CHARLESWORTH v. Roup- 
GARD, No. 8138, post. 

797. —-—.|—By 8 & 9 Vict. c. cxlv., the 
borough ct. of Manchester is empowered to try 
actions of assumpsit, covenant, & debt, & actions 
of trespass & trover, provided the sum or damuges 
sought to be recovered shall not exceed £50. By 
sect. 52, in actions commenced “for anything 
done in pursuance of that Act,’’ notice of action 
must be given. In an action against the officer 
of the ct. for neglecting to levy, & making a false 
return to a writ ot fi. fa. issued on a judgment in 
debt for £50 & £6 15s. 8d. damages :—Held: 
notice of action was necessary, part of the cause 
of action being for a misfeasance in making a 
false return; gu.: if the action had been for the 
nonfeasance only in neglecting to levy, whether 
notice of action would have been necessary.— 
JouLn tv. TAYLOR (1851), 7 Exch. 58; 21. M. & P. 
615; 21 L. J. Mx. 31; 18 L. T. O. S. 141; 16 
J.P.162; 155 1. R. 855. 

Bt cies Partridge v. Elkington (1870), L. R. 


708. What constitutes ‘‘act done ’’—Perform- 
ance of duty imposed by statute.]— Declaration, 
in case, charged that deft. was, under Highway 
Act, 1835 (c. 50), surveyor of the parish of T.; 
that gravel had been placed on a highway in T. 
by means of which gravel the highway was 
obstructed, & the gravel was a nuisance to the 

ublic; that deft. had notice, & was requested 
remove the same; but he well knowing, etc., 
did not, nor would, in a reasonable time, remove 
or cause it to be removed, but, on the contrary, 
conducted himself with gross negligence, & know- 
ingly, wilfully & wrongfully, & in violation of his 
duty as such surveyor, permitted, suffered & 
caused the gravel to continue & be upon the high- 
way, obstructing the same, remaining & being a 
nuisance to the public, for a long & unreasonable 
time, without taking any care or precaution to 
guard against danger or damage to persons 
passing, contr to his duty in that behalf as 
such surveyor; by means of which A Sere carriage 
was overturned. It was proved that deft. had 
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‘notice of the gravel being laid, & had been guilty 


of want of care in leaving it there, & that this had 

caused the accident :—Held: deft. was charged 

with a thing done in pursuance of the Act, & was 

therefore cntitled to notice under sect. 109.— 

Davis v. CURLING (1845), 8 Q. B. 286; 1 New 

Pract. Cas. 303; 15 L. J. Q. B. 56; 61. T. O. 8. 

192; 10 J. P. 1386; 10 Jur. 69; 115 BE. R. 884. 

Annotations :—Consd. Wilson _v. Halifax _Corpn. (1868), 
» KR. 3 Exch. 114. Refd, Edwards v. Lowndes (1852), 
20 L. T. O. 8. 43; Newton v. Klis (1855), 6 E. & B. 1153 
Burling v. Harley (1858), 3 H. & N. 271; Young v. 
Davis (1862), 7 H. & N. 760; Jolliffe v. Wallasey L. B. 
(1873), LL. R. 9 C. P. 62. 

799. ——— Continued non-performance of duty 
imposed by statute.]|—Defts., a local board, left 
unfenced a goit adjoining a public footpath within 
their district, by reason of which pltf.’s husband 
while using the footpath, fell into the goit & was 
drowned :—Held: also that under Public Health 
Act, 1848 (c. 63), s. 139, defts. were entitled to 
notice of action: the alleged cause of action being 
the continued non-performance of a duty imposed 
upon them by the Act, & therefore a thing ‘‘ done 
or intended to be done” under the Act, within 
that sect.—WILSON v. HALIFAX COoRPN. (1868), 
L. R. 3 Exch. 114; 37 L. J. Ex. 44; 17 L. T. 
660; 32 J. P. 230; 16 W. R. 707. 

Annotations :—Folld. Jolliffe v. Wallasey L. B. (1873) 
L. R. 9 C. P. 62; Holland v. Northwich Highway Board 
1876), 34 L. T. 137. Refd. Gibson v. Preston Corpn. 
(1870) L. R. 5 Q. B. 218; Hammond vw. St. Pancras 

estry (1874), lL. R. YC. P. 316. 

800. —— .|—An omission to do some- 
thing which ought to be done in order to the 
complete performance of a duty imposed upon a 
public body under an Act of Parliament, or the 
continuing to leave any such duty unperformed, 
amounts to ‘‘ an act done or intended to be done,”’ 
within the meaning of a clause requiring a notice 
of action [Public Health Act, 1848 (c. 63), s. 139]. 
—JOLLIFFE v. WALLASEY LOCAL Boarnp (1873), 
lL. R.9C. P. 62; 48 L. J.C. P. 413 29 L. T. 582; 
38 J. P. 40; 2 Asp. M. L. C. 146. 

Annotations :—Apld. Holland vv. Northwich Iighway 
Board (1876), 34 L. T. 137; Flower v. Leyton L. B. 


(1877), 25 W. R. 423. Consd. R. v. Williams (1884), 9 
App. Cas. 418; The Johannesburg, [1907] BP. 65. 


801. J|—Pitf., late in the evening, 
was crossing a bridge from which the handrail 
had fallen into the brook below. He stretched 
out his hand to hold it, believing it to be in its 
usual place, fell over the bridge & sustained 
injuries for which he sued defts. in the county ct. 
Notice that the rail was unsafe had previously 
been given to defts., & it was repaired by them 
a few days after. The county ct. judge nonsuited 
plitf. on the ground that the action was not brought 
within three months, according to Highway Act, 
1835 (c. 50), s. 109:—Held: this omission to 
repair was something done in pursuance or under 
the authority of that Act, & the county ct. judge 
was right.—HoOLLAND v. NORTHWICH HIGHWAY 
BoaRp (1876), 34 L. T. 187; 40 J. P. 517. 

802. --—- Words spoken.|—Royan AQUARIUM 
& SumMMER & WINTER GARDEN SOCIETY v. 
PARKINSON, No. 553, ante. 

803. Threat to act.]|—Pltfs. being about 
to erect certain buildings upon land belonging to 
them within defts.’ district, were served by detts. 
with notice that if they did so legal proceedings 
would be taken against them for infringing Public 
Health (Buildings in Streets) Act, 1888 (c. 52). 
Pitfs. thereupon brought an action against defts. 
for a declaration that they were entitled to erect 
the contemplated buildings without the consent 
of defts. The action having been dismissed with 
costs :—Held: it was an action within Public 
Authorities Protection Act, 1893 (c. 61), 5. 1, & 
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consequently defts. were entitled to their costs as 
between solr. & client. 

It is said that because the action claims simply 
a declaration it is not an action brought for some 
act of defts. So to decide would be shutting one’s 
eyes to the facts of the case. The action was not 
ace art decide an abstract question but to 
ascertain whether defts. would be right or wrong 
if they carried out their threats & took proceedings 
before the proper tribunal, as they had threatened 
to do (STIRLING, J.).—GRAND JUNCTION WATER- 
WORKS Co. v. HAMPTON URBAN District COUNCIL 
Geet) 63 J. P. 608; 15 T. L. R. 412; 43 Sol. Jo. 


804. -J]—Public Authorities Protection 
Act, 1893 (c. 61), which directs that a successful 
deft. shall be entitled to costs as between solr. & 
client in an action in respect of ‘‘ any act done in 
pursuance, or execution, or intended execution 
of any Act of Parliament or of any public duty or 
authority,’’ applies to a quia timet action, where 
the act of deft. is anticipated, but has not been 
actually completed.—GRAIGOLA MERTHYR Co., 
LTD. v. SWANSEA CORPN. (1927), 44 T. L. R. 175; 
72 Sol. Jo. 16, C. A. 








SuB-SECT. 2.—BONA FIDE BELIEF IN JUSTIFI- 
CATION. 

805. General rule./—An excise officer is entitled 
to notice under 23 Geo. 3, c. 70, s. 30, before an 
action is brought against him for an act, not 
warranted by his official capacity, if done bond 
fide in the supposed execution of his duty, such 
as the assaulting of an innocent person, whom he 
suspects to be a smuggler, employed in running 
goods.— DANIEL v. WILSON (1792), 5 Term Rep. 
1; 101 EB. R. 1. 
as :—Refd. Burling v. Harley (1858), 3 H. & N 


806. -|—Where a statute provides that 
‘‘no pltf. shall recover in any action commenced 
against any person for anything done in execution 
or under the authority of the Act unless the 
notice in writing shall be given to the person 
intended to be sued twenty-eight days before such 
action shall be commenced ’’; no notice is neces- 
sary, where deft. had not reasonable ground for 
supposing that he had acted in execution or 
under the authority of the Act. 

The general principle applicable to this subject 
is that where an Act of Parliament requires 
notice before action brought in respect of any- 
thing done in execution or in pursuance of its 
provisions, these latter words are not confined to 
acts done strictly in execution of the Act of 
Parliament but extend to all acts done bond fide 
in pursuance of it (BAYLEY, J.).—Cooxk v. LEONARD 
(1827), 6 B. & C. 351; 9 Dow. & Ry. K. B. 339; 
4 Dow. & Ry. M. C. 360; 56L. J. 0.8. M. C. 99; 
pe 65 d. Smith v. Sha 
An : nsd. Sm v. 

277; _ Wright v. Wales (1829), 5 Sing 336.” Distd. 

v. Ford ), 1 Cr. & M. 662; Joris v. Gooday 

(1842), 9 M. & W. 736. Apld. Agnew v. Jobron (1877) 

. J. M. C. 67. Refd. linger o. Ferris (1836), 2 
ste mee Sie NS 2 eae aaa, 
oor a), nerrere pore? -J.Q. B.5; Judge v. Selmes 


_ 807. j—Pltf. a surveyor, being occupied 
in cutting up turf, & laying down materials for 

ing a road over common lands belonging to 
a papain ; deft., as fen reeve, or, person having 
the care of such lands, asked pltf. by whose autho- 








tity he was employed; to which, pltf. replie 

that he was ordered to make the a by a ein 

trate; that deft. then told pltf. that, if he did not 
desist, he should consider him as a wilful tres- 

passer; & as pltf. still continued the work, & did 

not show any order or warrant authorising him to 

make the road, deft. caused him to be apprehended 
by a constable, & took him before a magistrate, 
who refused to receive the complaint ; on which 
pitf. brought trespass against deft. for an assault 

& false imprisonment :—Held: the latter was 

entitled to notice of action under 7 & 8 Qeo. 4, 

c. 30, s. 41, as he had reason to suppose that he 

was acting under colour of that statute, in causing 

pltf. to be apprehended, although he was not in 
fact committing a wilful or malicious injury at 
the time.—WRiIGRT v. WALES (1829), 5 Bing. 

336; 2 Man. & Ry. M. C. 2503 2 Moo. & P. 613; 

7L.J.0.8.M.C. 60; 130 E. R. 1090. 

Des ——.]—GoyMour v. BussELL, No. 815, 
post. 

809. ——-.]—(1) The effect of Public Health 
Act, 1875 (c. 55), which makes improvement 
comrs. under local Acts urban sanitary authorities, 
is to reconstitute them as new bodies under the 
Act, vesting in them as such new bodies the powers 
given by the local Acts as well as those given by 
Public Health Act; & such comrs. in subsequently 
doing any act in the exercise of the powers 
originally conferred by their local Acts are acting 
under Public Health Act, 1875 (c. 55), & conse- 
quently are entitled in respect of such Act to any 
protection or privilege given by that Act to 
members of local authorities acting under its pro- 
visions. 

(2) A person who is in fact disqualified from 
being a member of a local authority but who acts 
in a bond fide belief that he is a member is entitled 
to notice of action under Public Health Act, 1875 
(c. 55), 8. 204.—Lra v. FackyY (1887), 19 Q. B. D. 
352; 561.5. Q. B. 536; 58 1. T. 32; 51 3. 2. 
7563; 35 W.R. 721, C. A. 

Annotations :—As to (2) Consd. Wumphriss v.. Worwood 
rt 64. J. Q. BB. 437. Generally, Refd. Hin v, 
Srediton U. D. C. (1808), 78 L. T. 351; Douglass v. bhyl 
U. C., [1913] 2 Ch. 407, 

810. ———.|—CHUARLESWORTH v. RUDGAKD, No. 
813, post. 

811. Presumption of bona fides.]—Where 
poor law guardians are acting in discharge of their 
public duty they are entitled to notice of action 
in respect of anything done by them in the dis- 
charge of such duty, unless it be shown that they 
have acted mala fide; & it is to be assumed in 
the absence of proof to the contrary, that they 
have acted bond fide. 

Pitf., at the instance of his wife, was, on Apr. 14, 
taken as a dangerous lunatic to the workhouse of 
the Nottingham union, upon the certiflcates of two 
medical men, & was placed in the lunatic ward 
of that establishment, & there kept from Apr. 14 
to 25. Upon his admission into the ward on 
Apr. 14, he was inspected by the resident medical 
officer, who found him ‘‘ not to be suffcring from 
any form of insanity,’ & made an entry to that 
effect in the ordinary course of his official duty, 
in a book provided by the guardians, & kept at 
the workhouse for that purpose. On Apr. 16, 
there was the usual weekly meeting of the board 
of guardians, when this book was before them, 
but the entry in question was not, as it ought to 
have been, seen “By them or brought to. their 
notice; nor was the fact of pltf.’s detention in 
the lunatic ward known to any of the guardians 
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Sect. 4.—Conditions precedent to protection: Sub- 
secls. 2 & 8.] 


until Apr. 25, when the report of the case for the 
first time came before them, whereupon pltf. was 
immediately discharged from the house by order 
of the visiting committce. An action having 
been brought by pltf. against defts., the board of 
guardians, for false imprisonment :—H eld : making 
absolute a rule to enter a nonsuit, defts. were 
entitled to notice of action under 5 & 6 Will. 4 
(c. 76), 8. 104.—WAaALKER v. NOTTINGHAM BOARD 
OF GUARDIANS (1873), 28 L. T. 308. 

812. Necessity for reasonable grounds of belief.] 
—QOook v. LEONARD, No. 806, ante. 

813. .J-—A local Act prohibited the comrs. 
therein named under a penalty, from acting in 
the exccution of the Act, when personally 
interested. By another clause, if an action was 
brought against any person “ for any act or thing 
done in execution of, or under the authority of 
the Act,” & pllf. should be nonsuited, deft. was 
10 recover treble costs. Deft., a comr., was sued 
for acting, ctc., being personally interested, & 
plif. was nonsuited :—Held: the acting as a 
comr., etc., was not “ an act or thing done in execu- 
tion of, or under the authority of the Act,” & deft. 
was not entitled to treble costs. 

Pitf. was nonsuited on the last trial, & the 
question is, whether deft. was entitled to his 
treble costs under sect. 160. We think that 
he was not; & that this sect. applies, not to 
actions for penaltics for disobeying the statute, 
but only to cases in which deft. has done an act 
for which he would be liable to an action unless 
he had the protection of the statute, & has acted 
in so doing either in obedience to it or under the 
belief, founded on reasonabie grounds, that he 
was so acting (PARKE, B.).—CHARLESWORTIL v. 
RupGARD (1835), 1 Cr. M. & R. 896; 3 Dowl. 
517; 1 Gale, 42; 5 Tyr. 476; 4 L. J. Ex. 89; 
149 BK. R. 1348 
Annotations :—Refd. Cobbett v. Warnor (1856), 1 H. & N. 

388; Humphriss v. Worwood (1894), 64 L. J. Q. B. 437. 

814. eI—(1) Under Constables Protection 
Act, 1750 (ec. 44), 8s. 1, a magistrate, sued for 
dotaining goods on a suspicion of felony, is entitled 
to notice of action, if he proceeded under a bond 
fide belief that he was exccuting his duty, although 
it be proved that he had no reasonable ground 
of suspicion. 

(2) The bona fides, as well as the reasonableness 
of the suspicion, is a question for the jury, &, 
if pltf. seeks to maintain his action without having 
given notice, it lies on him to cause the question 
of bona fides to be put to the jury.—WEDGE ». 
BERKELEY (1837), 6 Ad. & El. 663; Nev. & 
P. M. C. 269; 1 Nov. & P. K. B. 665; Will. Woll. 
& Dav. 271; 6L.J.M. C. 86; 1J3. P, 2123; 112 
B. R. 256. 

Annotations :——4s to (1) Apld. Surfling v. Nurse & Ovenden 

(1847), 11 J. P. 279, nsd. Booth e. Clive (1851), 10 

. B. 827. Refd. Haseldine v. Grove (1842), 7 J. P. 27. 

Generally, Bald. Kirby e, Simpren (1854), 10, Bich. 398 

Montd. Chamberlain v. King (1871), L. R.6C. Po 474. 

815. ———.]—-A. heing a justice of the peaco, 
personally gave B. into the custody of a con- 
stable, on a charge of stealing some of his pro- 
perty, there being no information on oath before 

im; whereupon an action of trespass was after- 
wards brought against him, & he pleaded not 
guilty by statute :——Held: (1) A. was not entitled 








812i. Necessity fur reasonadle grounds 
of pe] onan v. CUMMINGS (1884), 
6 QO. R. 00.—-CAN, 


$12 ii. ——~-.}—Held : an order pro- 
‘teoting to some oxtent the justice whose 


but the 
been 


conviction was quashed was proper, 
rotection should not have 
ex 3) to _—i things 8 
maliciously & without reasonable & 
probable cause.—Re LasceLLeE & 
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to notice of action necessarily because he was a 
magistrate, but he would be so if he bond fide, & 
on reasonable grounds, believed he was Hy ar 
his magisterial character when he gave pltf. into 
custody; (2) the question of bona fides & reason- 
able belief being entirely for the jury.—GoyMmMouR 

v. BussELL (1848), 3 New Mag. Cas. 47; I11 

L. T. O. 8. 615; 12 J. P. 570, N. P. 

816. ——.|—A constable who acts bond fide, 
believing that he is doing his duty, is though mis- 
taken, within the protection of Constables Pro- 
tection Act, 1750 (c. 44), 8. 8, & it is not a question 
for the jury whether the facts were such as might 
reasonably lead him to think he was so acting.— 
GospEN v. ELpHick & BENNETT (1849), 4 Exch. 
445; 7 Dow.& L. 194; 19 L. J. Hx. 9; 14 1. T. 
O. 8.157; 14 J. P. 88; 13 Jur. 989; 154 H.R. 
1287. 

Annotations :-—Refd. Grinham v. Willey (1859), 28 L. J. Ex. 
242; Hermann »v. Senoschal (1862), 11 W. R. 184. 
817. .}— Pltf. having been taken into 

custody on a charge of concealing the birth of her 

illegitimate child, deft., who was a justice of the 
peace, made an order for the examination of her 
person, under which order she was examined by 

a medical man. In an action against deft. for an 

assault, there being no authority at common 

law or by statute to make the order :—Held: 
deft. was not entitled to notice of action under 

Justices Protection Act, 1848 (c. 44), s. 9, which 

provides for the giving of notice before any action 

against a justice of the peace for anything done 
by him in the execution of his office, inasmuch as 
though he might have acted bond fide, in the belief 
that he had authority to make the order for 
pltf.’s examination, there was nothing in fact on 

which he could ground such belicf.—AGNEW v. 

JOBSON (1877), 47 L. J. M. C. 67; 42 J. P. 424; 

13 Cox, C. C. 625. 

818. |—By a local Act passed in 1853 
the corpn. of Newcastle-upon-Tyne were con- 
stituted surveyors of highways within the borough, 
with all the powers & authorities & subject to 
all the liabilities of surveyors of highways under 
the laws for the time being in force. By Highwa 
Act, 1835 (c. 50), s. 109, the period within whic 
any action may be brought for anything done 
under the authority of that Act is limited to three 
months after the fact committed for which the 
action is brought. By 1875 Act, s. 144, urban 
authorities, including by sect. 6 corpns. of boroughs, 
are constituted surveyors of highways within their 
district, & are to have, exercise, & be subject to 
all the powers, authorities, duties, & liabilities 
so far as the same are not inconsistent with the 
provisions of that Act, or surveyors of highways 
under the law for the time being in force. By 
sect. 264 the period within which an action may 
be brought for anything done under the provi- 
sions of that Act is limited to six months after the 
accruing of the cause of action. In an action 
against the corpn. for negligence, as surveyors of 
highways, commenced more than three but less 
than six months after the cause of action accrued : 
—Held: defts., as surveyors of highways, were 
entitled to rely on the limitation of three months 
provided by Highway Act, 1835 (c. 50), s. 109, 
& therefore the action could not be maintained. 

(2) The principle which the cts. have followed 
for very many years in such cases is, that if the 
surveyor acts, or bond fide believes on reasonable 
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grounds that he is acting, under a particular Act, 
that is the Act which supplies the period of limita- 
tion for bringing an action against him (LOPEs, 
L.J.).—-GRAHAM v. NEWCASTLE-ON-TYNE CORPN., 
(18938] 1 Q. B. 6483; 62 L. J. Q. B. 815; 69 L. T. 
6; 57 J. P. 596; 41 W. R. 424; 9 T. L. R. 3438; 
37 Sol. Jo. 339; 4 R. 358, C. A. 

819. Whether bona fides & reasonable belief 
question for jury.|—WEDGE v. BERKELEY, No. 











814, ante. 

820. -.]—GoOYMOUR v. BUSSELL, No. 815, 
ante. 

821. -}—GOsSDEN v. ELPHICK & BENNETT, 
No. 816, ante. 

822. -]|—In an action of trespass for break- 


ing & entering pitf.’s house & seizing his goods, 
deft., a broker, justified that he had seized the 
goods under a warrant against the goods of onc, 
T. & that the local Act under which the warrant 
issued required that no action should be com- 
menced without a twenty-one days’ notice in 
writing, & further, that any deft. appearing to 
have acted under the authority of the Act should 
be entitled to a verdict. The judge lIcft the ques- 
tion to the jury, whether deft. had acted bond fide, 
& had honestly believed the goods to be the 
property of T. If not, he was not entitled to the 
protection of the statute. The jury found in the 
negative. On motion to set aside the verdict :— 
Held: the case was properly left to the jury. An 
officer is not entitled to the protection of the statute 
unless he himself believed he was acting under it ; 
it is for the jury to decide as to his bona fides.— 
TARLINGTON v. SPENCER (1859), 32 L. T. O. S. 
aa sub nom. TARLINGTON v. STAREY, 23 J. P. 


823. Whether act need be strictly justifiable.]—- 
Assumpsit for money had & received docs not lie 
against an excise officer to recover dutics received 
by him after the Act imposing them is repealed, 
if he have paid them over to his superior. The 


officer in such case is entiticd to a month’s notice | 


nar the action is brought by 23 Geo. 3, c. 70, 
s. 30. 

It has been frequently observed by the cts. that 
the notice, which is directed to be given to justices 
& other officers before actions are brought against 
them, is of no use to them when they have acted 
within the strict line of their duty, & was only 
required for the purpose of protecting them in 
those cases where they intended to act within it, 
but by mistake exceeded it (Lornp KENYON, C..J.). 
——-GREENWAY v. HuRD (1792), 4 Term Rep. 553 ; 
100 E. R. 1171. 


Annotations :-—Consd. Morgan v. Palmer (1824), 2 B. & C. 
qa. Apld. Waterhouse v. Keen (1825), 4 B. & C. 200. 
nad. M. 662: Bradford 


utler eo. Ford (1833), 1 Cr. & 
Carpu. vw. Myers, {1916} 1 A. C. 242. Refd. Wallis v. 
Smith (1804), 1 Smith, K. B. 346; Atlee v. Backhouse 





819i. Thether bona fides & reasonable 8 
Mac. 153.—N.Z. 


19 vi. ——-.}—-STEWART v. MILLIS, 


(1888), $8 M. & W. 633: Charrington v. J 
4L. T. 0.8. 398: Rrocklebank © fe Tioeay Te eee 
Mentd. Calvert ». Moggs (1839), 10 Ad. & EI. 632. 

824. Act In pursuance of statute.} — Cook v. 
LEONARD, No. 806, ante. 


SuB-sEct 3.—BoNnA FIDE INTENTION TO ACT IN 
PURSUANCE oF LawFuL AUTHORITY. 


825. Sufficiency of.})—A magistrate is entitled 
to notice of action under Constables Protection 
Act, 1750 (c. 44), s. 1, when he acts as a mapistrate, 
though what he does is not strictly within the 
scope of his office.—Birp v. GUnston (1785), 2 
Chit. 459; 4 Doug. K. B. 275; 90 It. R. 878; 
sub nom. Binp v. CONSTABLE, 2 Dow. & Ry. K. 3B. 
45.n; 1 Dow. & Ry. M. C. 504, n. 
Annotations :—Folld. Prestidge v. Woodman ( 

& Ry. K. B. 43. Apld. Cook v. Leonard (18 


826. -—A local Act of Parliament pro- 
vides that no action shall be commenced for any- 
thing done in pursuance of the Act until after 
notice of action shall have been given :-- Held: 
this applies to a case where deft. acted under colour 
of the Act, although he exeeeded the powers 
conferred by it.-- GRAVES ve. ARNOLD (1812), 8 
Camp. 242; 170 Fe. R. 13869, N. P. 

Annotation :-—Apid. Butler vo. Ford (1833), 1 Cr. & M. 662. 
$27. --—- }—The argument goes to show, that 

in every case where the law is exceeded, the officer 

loses the beneNlt of the statute : but in those cases 
only can he require ita protection. It was 
evidently the intention of the legislature to give 
this protection in a case where he had acted 
iNegally through ignorance orinadvertence. There 
is no evidence in this case to show that. he actod 
with anv other intention than that. of executing 
the authority delegated to him by the warrant ; 

& I am therefore of opinion thal the action is 

commenced too late, & that this rule should be 

made absolute (Lorp ELLENBoroucan, C.b.). — 

THEOBALD v. CRICHMOKE (1818), 1 B. & Ald. 227; 

106 BF. RR. 833; subsequent proceedings (1819), 2 

B & Ald. 594. 

Annotations :-—Consd. Smith v. Wiltshire (1821), 5 Moore, 
CG. P. 322. Apid. Smith ve. Shaw (1820), LOB, & CL 277 | 
Wells v. Ody (1835), 2 Cr. Mo & BR. 1285 Jones», Gooday 
ite QM. & W. 736; Goxsdon v, Kiphick (1849), 4 
Mxch. 445. Refd. Cooke v. Leonard (1827), 9 Dow. & Ity. 
K. B. 339; Edge ». Parker (1828), 7 L. J. 0. 8. KL OB. 
10L; Surtting v. Nurse & Ovenden (1845), Lh bed 2s; 
Peaso v. Chaytor (1863), 3 B. & S. GU. 

828. J—Where a justice of the peace docs 
an act under colour of his office, though he exceeds 
his jurisdiction, he is entitled to the notice required 
by Constables Protection Act, 1750 (c. 44), 4. I, 
hefore the party aggrieved can bring his action. — 

|; PRESTIDGE v. WOODMAN (1822), 1 3. & CU. 12; 
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819 v. ———.] — WHITE. 
(1803), 36 N. 2. R. 337.—CAN. . 
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2 Dow. & Ry. K. B. 43; 1 Dow. & Ry. M. C. 502 ; 


pl ae sh Apld. Smith v. Shaw (1829), L. & Welsb. 98 
nino — . Smith o. Shaw , le . 98. 
Refd. Burling if Harley (1858), 3 H. & be 271. 


829. \—If a justice of the peace acts, 
believing that his jurisdiction extends to the 
subject-matter in question, he is entitled to notice 
of action, though it may turn out, on investigation, 
to be a case over which no justice of the peace has 
jurisdiction.—Jonxs v. WILLIAMS (1824), 1 C. & P. 
459; 171 E.R. 1278. 

830. .}—By an Act of Parliament, a co. 
was established for making & maintaining certain 
docks & basins, & was authorised to appoint a 
dock master, who was to have power to direct the 
mooring, unmooring, moving & removing of all 
vessels into or being in the docks & to have the 
control over the space of 100 yards of the entrances 
into tho docks, so far as related to the transporting 
of vessels coming in or going out; & the co. was 
to be sued in the name of their treasurer; & if 
any action should be brought against any person 
for any thing done in pursuance of the Act, such 
action should be commenced within six calendar 
months after the fact committed. An action 
having been brought against the treasurer for an 
injury done to a vessel, within 100 yards of the 
entrance of the docks, by reason of improper 
directions having been given by the dock master 
in transporting her into the docks :—Held; the 
giving of such directions was a thing done in 
pursuance of the Act of Parliament, & the action 
ought therefore to have been brought within six 
calendar months after such directions were given. 

A. thing is to be considered as done in pursuance 
of the Act, when the person who docs it is acting 
honestly & bond fide, either under the powers which 
the Act gives, or in discharge of the duties which 
it imposes. Though he may erroneously exceed 
the powers the Act gives, or inadequately discharge 
the duties, yet if he acts bond fide in order to 
execute such powers, or to discharge such duties, 
he is to be considered as acting in pursuance of the 
Act, & is to be entitled to the protection conferred 
upon persons whilst so acting (BAYLEY, J.).— 
Siri v, SuHaw (1829),10 B. & 0.277; L. & Welsb. 
08; 56 Man. & Ry. K. B. 225; 8L. J. 0.8. K. B. 
111; 100 B. R. 453. 

Annotations :—~Apld. Joule v. Taylor . 8, 
Refd._ Palmer 4 ‘Grand Sumotion diy, (1836), 3 un 558. 
Moeatd. Fletchor v. Greenwoll (1838), 5 Tyr. 316. 

831. -|—Deft., an officer of the Southwark 
ct. of requests, entered pltf.’s house in search of 
a@ person against whom a warrant of execution was 
issued by the comrs. of that ct. The party was 
not in the house; & the jury found that deft. 
had no reasonable grounds for supposing that she 
was :—Held: notwithstanding, deft. was entitled 
to the fourteen days’ notice of action under 
46 Geo. 3, c. lxxxvii, s. 21, as he entered the house 
bond fide in pursuit of the party named in the 
warrant.—Cook v. CLARK (1833), 10 Bing. 19; 
ie & 8S. 871; 2L. J.C. P. 167; 181 BE. R. 
832. ———.]—-The trustees were authorised to 
abate any hogstye, necessary housc, or nuisance 
in the parish, on complaint of any inhabitant :— 
Held: whether a brothel be a nuisance within the 
meaning of this provision or not, if the trustees 
took steps to put down such a house bond fide, 
they were entitled to notice of action.—Noraris 
v. Sats (1839), 10 Ad. & El. 188; 2 Per. & Dav. 
858 ; 8 L. J. Q. B. 274 > 118 EB. R., 72. 

8383. ——-.]—By a local Act certain comrs. 
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were empowered to cause any ‘‘ present or future 
sewers, ditches, drains, etc., to be opened, enlarged, 
altered, or cleansed ’’; & it was enacted, that in 
case any action should be brought against any 
person for any thing done in pursuance of the act, 
or in relation to the matters therein contained, 
pltf. should not recover in any such action, if 
tender of amends should have been made to him, 
etc., or his attorney, by or on behalf of deft., etc., 
before such action brought; & in case no such 
tender should be made, that it should be lawful 
for deft., by leave of the ct., to pay money into 
ct.; & if the matter should appear to have been 
done in pursuance & under the authority of the 

Act, or after sufficient satisfaction made or 

tendered as aforesaid, then that the jury should 

find for deft. 

The comrs., of whom the deft. was one, appointed 
a committee to inspect a certain ditch, with a view 
to widening the same, & to report thereon. The 
committee having reported thereon in favour of 
widening the ditch, the comrs. appointed a second 
committee, of whom deft. was one, to confer with 
@ surveyor respecting the work, with power to 
two of them to act. Deft. being afterwards told 
by the clerk to the comrs. that he might proceed 
without further instructions from the comrs., 
took pitf.’s land for the purpose of widening the 
drain, without having given him notice or obtained 
his consent. The land was taken for the bond fide 
purpose of widening the drain. Deft., before 
action, tendered £10 as amends, which pltf. refused 
to accept; but no tender was pleaded, nor was 
the amount paid into ct. The jury found the 
trespass, & that the damage amounted to £5 
Held: (1) although neither deft. nor the comrs. 
were authorised to take pltf.’s land without his 
consent in writing, yet deft. was entitled to the 
protection of the Act. 

Clauses of this nature were meant for the 
protection of honest persons, who bond fide meant 
to discharge their duty (PARKE, B.). 

(2) Deft. was not bound to plead the tender, 
or pay the amount tendered into ct.—JONES v. 
Goopay (1842), 9 M. & W. 736; 1 Dowl. N. 8S. 
014; 11 L, J. Ex. 297; 152 EB. R. 311. 

Annotations :-—.As to (1) Refd. Thomas v. Stephenson (1853), 
1C. L. R. 410. As to (2) Folld. Wilkinson v. Willats 
(1849), 3 Now Mag. Cas. 148. 

834. -|— On a complaint under Pawn- 
brokers’ Act, before the deft., who was a police 
magistrate at Greenwich, pltf. was examined for 
the defence. Deft., who was dissatisfied with his 
evidence, directed him to be detained while he 
considered the principal case, which he dismissed 
for want of jurisdiction. Pltf. was then taken 
before deft., who told him he should commit 
him unless he found bail to appear on a subsequent 
day. He immediately gave bail & was discharged. 
He appeared on the day named, & a charge of 
perjury was then examined, & pltf. committed 
for trial. <A bill for perjury afterwards preferred 
was thrown out :—Held: (1) deft. was so acting 
as to be prima facie entitled to the privileges of a 
justice of peace when sued, &, if pltf. imputed 
that deft. was not acting bond fide, he should have 
required that the opinion of the jury should be 
taken on that point; (2) though deft. was not 
professing to exercise any extraordi wers, 
given by Police Act, 1840 (c. 71), under which he 
was appointed, he was entitled to the benefit of the 
enactments, in that statute, in favour of persons 
sued for en thing done in pursuance of that Act, 
or in execution of the powers & authorities of it ; 
&, therefore, that the action not ha been 
commenced within three months after the act 
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complained of, & the venue not baving been laid 

in Middlesex, pltf. was propery nonsuited. 
Where the magistrate, with some colour of 

reason, & bond fide believes that he is acting in 
pursuance of his lawful authority, he is entitled 
to protection, although he may proceed illegally 

or exceed his jurisdiction (LORD DENMAN, C.J.).— 

HAZELDINE v. GROVE (1842), 83 Q. B. 997; 114 

BK. R. 791; sub nom. HASELDINE v. GROVE, 3 

Gal. & Dav. 210; 12 L.J.M.C.10; 73. P. 27; 

q7 Jur. 36. 

Annotations :-——As_to (1) Consd. Kirby v. Simpson (1854), 
10 Exch. 358. Refd. Stedman v. Moore (1847), 10 L. T. 
O. S. 289. As to (2) Consd. Eliot v. Allen (1845), 1 C. B. 
18. Apld. Mellor v. Leather (1853), 1 E. & B. 619. ‘; 
Barnett ». Cox (1846), 9 Q. B. 617. Generally, Mentd. lt. 
v. Bartlett (1843), 12 L. J. M. C. 127. 


835. -.|—A policeman acting bond fide in 
the execution of Metropolitan Police Act, 1829 
(c. 44), is entitled to notice of action, though he 
has acted irregularly in entering the house of 
pltf. without a search warrant. 

It is not necessary in order to entitle parties 
acting under statutes which give protection for 
acts done in pursuance of them, that their conduct 
should appear to have been adopted both with 
bona fides & on reasonable grounds.—SURFLING 
v. Nurse & OVENDEN (1845), 11 J. P. 279. 

836. J—9 & 10 Vict. c. 95, s. 138, enacts 
that, in actions & prosecutions to be commenced 
against any person for any thing done in pursuance 
of the Act, notice in writing of such action, & 
of the cause thereof, shal] be given to deft. one 
calendar month at least before the commencement 
of the action. In case against a judge of a county 
ct. for making an order for committing pltf. to 
gaol for disobedience of an order for payment of 
certain instalments, after due service upon him 
of a writ of prohibition, the jury were told, that if 
deft. acted under a bond fide belief that his duty 
as judge of the county ct. rendered it incumbent 
on him to do so notwithstanding the prohibition, 
the act must be considered as done in pursuance 
of 9 & 10 Vict. c. 95, & he was entitled to notice 
of action:—Held: no misdirection.—BootTn v. 
CLIVE (1851), 10 C. B. 827; 2. M. & P. 283 ; Cox, 
M. & HW. 439; 201. J.C. P. 151; 17 L. T. O.S. 
62; 15 J. P. 486; 15 Jur. 563; 138 E. R. 327. 
Annotations :-—-Consd. White v. Morris (1852), 11. C. B. 1015. 

Apld. Arnold v. Hamel (1854), 9 Exch. 404; Hermann v. 

Senoschal (1862), 13 C. B. N. 8. 392. Refd. Read v. 

Coker (1853), 13 C. B. 850. 

837. -J}—The bailiff of a county ct. who, 
acting bond fide, has by mistake seized the goods of 
one person under a county ct. execution against 
another, is entitled to the protection of 9 & 10 Vict. 
c. 95, s. 138, as in respect of a thing ‘‘ done in 
pursuance of the Act.’-—BURLING v. HARLEY 
(1858),3 H. & N. 271; 27 L. J. Ex. 258; 30 L. T. 
O. 8.123; 22 J. P. 546; 4 Jur. N. S. 789; 157 
KB. R. 473. 

Annotations :-—Refd. Hardwick v. Moas (1861), 31 L. J. Ex. 

205; Cronshaw v. Chapman (1862), 6 L. T. 54. 

838. ———.]—-A. purchased an article of B. & 
directed him to take it to his house & ask for pay- 
ment. B. left the article at A.’s house at 1 p.m. 
& was paid for it by A.’s butler. A. returned home 
at 3 p.m. & was informed that the butler had paid 
for the article ; & believing, although erroneously, 
that he himself had paid B. for it at the time of the 
purchase, immediately sent for a policeman & 
ordered him to arrest B. on a charge of obtaining 
Money under false pretences. The policeman & 
A.’s butler at once went in pursuit of B., & 
ri Samia ety him at 10 p.m. Larceny Act, 
aket (c. 96), s. 113, it is provided that cHoees 

of any action against any person for any- 
one in Garsiance of the Act shall be given 











to deft. one month at least before the commence- 
ment of the action; & by sect. 108 of the same 
Act it is provided that any person found com- 
mitting any offence under the Act (inter alia, 
obtaining money under false pretences) may be 
immediately apprehended without a warrant by 
any person. In an action by B. against A. for 
wrongful arrest :—Held: B. was ‘ found commit- 
ting the offence,”’ if at all, at 1 p.m., & the pursuit 
not having been commenced till A.’s return at 
3 p.m., A. could not have believed he was acting 
in pursuance of the statute, & was not entitled 
to notice.—DOWNING v. CAPEL (1867), I. R. Y 
C. P. 461; 36 L. J. M. ©. 97; 16 L. T. 323; 15 
W. R. 745. 

Annotations :—Refd. Leeto v. Hart. (1868), L. MT. 

3822; Judge v. Selmes (1871), 40 L. J. Q. B. 287. 

Trebeck v. Coudaco, [1918] 1 K. B. 158, 

839. -.} — Defts., surveyors of highways, 
appointed under Highway Act, 1835 (c. 50), 
received payment from pltf. of an assessment upon 
a highway rate which was neither signed, allowed, 
nor published according to sect. 27 of that Act, 
but which appeared to have been made under an 
earlicr repealed Act. In making the rate & 
receiving payment, defts. intended to act in the 
performance of the dutics of their office. In an 
action brought to recover back the moncy paid :— 
Held: defts. were entitled to notice of action, 
pursuant to Highway Act, 1835 (c. 50), s. 109. 

Defts. intended to uct according to the duties 
of their office as surveyors, although they mistook 
the legal mode of conveying their intention 
(BLACKRURN, J.).—SELMES v. JUDGE (1871), 
L. R. 6 Q. B. 7243; 109 W. R. 11103 sub nom. 
JUDGE v. SELMES, 10 J]. J. Q. B. 287; 24 LL. 
904; 35 J.P. 645. 


Annotations :-~-~Apprvd. Mid. Ry. v. Withington L, B. (1883), 
11. Q. B. D. 788. Refd. Joliiito ». Wallasey TB’ (1873), 


3. P, 
Mentd. 





L R. 9 CG. P..62;3) Bradford Corpn. ». Myers, (1916) 
1A. GU. 242. Mentd. Brocklobank v. f., (1925) 1 K. i. 
52. 

840. |-— The sewage of certain houses 





drained into a sewer, &, after passing through 
the sewer, was for a period of some years allowed 
to fall into an open watercourse, which, in its turn, 
flowed into a brook: -- eld: under the circum- 
stances of the case, the open watercourse was a 
sewer within Public Health Act, 1875 (ce. 55), 8. 4. 
Defts. pleaded . . . they also relied upon sect. 
264 of the Act [Public Health Act, 1875 (ec. 55)], 
saying that the matters alleged were done or 
intended to be done under & by virtue of tho 
provisions of the Act, & that no notice of action 
had been given in accordance with that sect. of 
the Act. They further alleged that the alleged 
grievances & acts of trespass were done more than 
six months before the commencement of the action. 
. . . Lam of opinion that defts. were clearly doing 
& intending to do what they did under the 
rovisions of the Act, & therefore that they cannot 
be sued for anything done more than six months 
before action brought (DENMAN, J.).—WHEAT- 
CROFT v. MATLOCK LocaL Boarp (1885), 52 L. T. 
Fists -—Mentd. Pakenham v. Ticohumt R. D. C. 
(1903), 67 J. P. 448. 
841. Question for jury.j—To an action of 
trespass for assault & false imprisonment, defts. 
leaded not guilty, by statute, relying on Game 
Act, 1831 (c. 32), 8. 31. The judge left it to the 
jury to say whether or not defts. believed they 
were acting in pursuance of the statute, &, if so, 
whether they had reasonable grounds for 8s 
believing. The jury found that defts. thought 
they were acti in pursuance of the statute. 
The judge then directed a nonsuit, for want of a 
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month’s notice of action, according to sect. 47 + 
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BOOURs OC et he ee 
Held: the question of reasonable or not reason- 
able belief in this case was a question sim ly 
whether there was such bona fides as entitled defts. 
to notice of action, & the case was properly left 
to the jury; & defls. were entitled to notice, 
whether the trespass was actually justifiable 
under the statute or not.--Cox v. Rem (1849), 13 
Q. B. 658; 18 L. J. Q. B. 216; 13 L. T. O. 8. 
168; 138 J. P. 315; 138 Jur. 563; 116 KH. R. 1876. 
ARRAS Se Hermann v. Seneschal (1862), 13 C. B. 


842. Necessity for reasonable grounds of belfef.] 
—The owner of property arresting a person, 1n 
the bond fide belief that he was acting in pursuance 
of 7 & 8 Geo. 4, c. 80, 8. 28, is entitled to the notice 
of action required by sect. 41 of that statute. 

Where the facts are such that a party may be 
considered as having any fair colour for supposing 
that he is warranted by the Act of Parliament in 
doing that which is made the subject of an action 
against him. he is entitled toe notice. The protec- 
tion is extended to private per as well as 
peace officers, if they have acted bond fide (BAYLEY, 
J.).—-Bencury v. Srprs (1829), 0 B. & C. 806; 
2 Man. & Ry. M. ©. 865; 4 Man. & Ity. K. B. 
6314; 8L. J.0.8. K. B. 71: 109 I. R. 300. 


Annotations :-—Apld. Cook . Clark (1833), 10 Bing. 19. 
Consd. Ballinger v. Ferris (1836), 1 M. & W. 628. Apld. 
d. & Ml. 661; Rudd v. 


teed #, Cowmeudow (1837), 6 
Consd. Horn v. Thorn- 


Saott (1841), 2 Scott, N. i. 631, 
borough (1849), 6 Dow, & L. 651. Refd. Cann v. Clipper- 
ton (1839), 2 Per. & Dav. 560; Read », Coker (1853), 
17 Jur. 990; Pease v. Chaytor (1863), 3 BL. & S. 620. 
843. ——--.]}-- A magistrate is not entitled to 
notice of action under the Constables Protection 
Act, 1750 (ce. 44), &. 1, for a trespass committed b 
him, where from the circumstances the jury think 
he was not acting bond fide under an impression 
that what he did was within the scope of his duty 
as a mavvistrate.--JAMES v. SAUNDERS (1834), 10 
Bing. 420; 4 Moo. & S. 316; 2 Nev. & M. M. C, 
311; 31. J. M. C. 105; 131 1. R. 970. 
atnnntatson :—Refd. Wedge v. Berkeloy (1837), 6 Ad. & Fl. 


844. -|—~A constable who takes a party 
into custody, bond fide believing that he has com- 
mitted an offence against 7 & 8 Geo. 4, c. 80, is 
entitled, under sect. 41, to notice of action, 
although he did not see the alleged trespass com- 
mitted, & there is no proof of any complaint made 
to him by the owner of the property injured.— 
BALLINGER v. FERRIS (1836), 1 M. & W. 628; 
2 Gale, 1113 Tvr. & Gr. 920; 6. J. M. C. 183. 
Annolations :—-Refd. Reed v. Cowmeoadow (1837), 6 Ad. & 

Kl. 661; Haseldine v. Grove (1842), 7 J. P. 273; Smith 

v. Hopper (1817), 16 L. J. Q. B. 93. 

845, ———-.]— Where a clause in a statute 
provides that no action shall be commenced against 
any person for any thing done in pursuance of or 
under the authority of the Act until certain notice 
has been given, nor after sufficient satisfaction or 
tender of satisfaction, those persons are within the 
 oltrig pa of the clause who, although their act 

e not enuy justifiable under the statute, act in 
a bond fide belief that they are executing some 
peter provision of the statute, provided such 

elief be not utterly unreasonable. 

As under Highway Act, 1835 





(c. 50), 8. 109, 


8428 i. Necessity for reasonable grounds 
of belief. }-——CUMMINGS ¢. Moors (1875), 
37 U. C. R. 180.——-0 


858 ii. 





842 li. ———.}—- BRANNIGAN 0. DUBLIN 
Corpn., {1927] I. R. 613,.—IR. 
SipcIh Aes Mapes Ee beep, 

I v. Fawna Lab 
I. L. R. 26 All. 930. IND. ; , 


-k—In an action against 
two police constables for damages on 
AN, account of defenders having falsely, 
maliciously, & without probable cause 
charged pursuer with having assaulted plained 
them about two months before, pur- 
nied averred that when defenders made 


e charge they 
constables; that pursuer 
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where a board formed under sect. 18, with the 
assistant surveyor, broke down a gate, without 
any previous application to justices, in assertion 
of a supposed public footway, which turned out 
not to exist.—Smitu v. Hopper (1847), 9 Q. B. 
1005; 2 New Pract. Cas. 95; 2 New Mag. Cas. 
89; 16 L. J. Q. B. 938; 8 L. T. O. S. 469; Il 
J. P. 294; 11 Jur. 802; 115 E. R. 1560. 

Anncaiton :—Consd. Hardwick v. Moss (1861), 7 H. & N. 


846. .I—SURFLING v. NURSE & OVENDEN, 
No. 835, ante. 

847. .}—A surveyor of highways is en- 
titled to the protection of Highway Act, 1835 
(c. 50), s. 109, if he had reasonable ground for 
believing that he was acting under the authority 
of that statute. 

Therefore, where a parish directed their surveyor 
to erect a machine for weighing stones purchased 
for the highways, & he employed a labourer to 
make an excavation in a public road for the 
purpose of placing the machine there, & left the 
material dug out in a heap at night without any 
light, whereby pltf.’s vehicle was overturned & 
himself injured :—Held: deft. was entitled to 
notice of action.—HARpDWIcK v. Moss (1861), 7 
H. & N. 136; 81 L. J. Ex. 205; 4 L. T. 802; 
7 Jur. N.S. 804; 158 HB. R. 423. 


Annotations :—Refd. Poulsum v. Thirst (1867), L. R. 2 C. P. 
449; Selmes v. Judge (1871), L. R. 6 Q. B. 724. 

848. -|—In order to entitle a party to a 
notice of action for a thing done ‘‘ in pursuance 
of’? Coinage Offences Act, 1861 (c. 99), the Act 
for the consolidation of the law against offences 
relating to the coin, it is enough that he honestly 
& bond fide believes he is acting in pursuance of 
the Act, whether there be reasonable ground for 
such belicf or not.—HERMANN v. SENESCHAL 
(1862), 13 C. B. N.S. 302; 32 L. J. C. P. 43; 
6L. T. 646; 26 J. P. 598; 11 W. R. 184; 148 
BE. RR. 158. 

Annotations :-—Consd. Heath v. Brewer (1864), 15 C. B. N.S. 
803. Apld. Leete v. Hart. (1868), L. R. 3 C. P. 322: 
Chamberlain v. King (1871), L. KR. 6 ©. P. 474. Refd. 
Roberts ». Orchard (1863), 2 H. &. C 769; Selmes ov. 
Judge (1871), L. R. 6 Q. ber ; Reid v. Blusland School 


Board (1901), 17 T. L. R. 626. Mentd. Williams v. 
Golding (1865), Har. & Ruth. 18. 


849. Effect of mistake of law.|—Onc magis- 
trate committing the mother of a bastard to 
custody for not filiating the child is yet entitled 
to the previous notice of action required b 
Constables Protection Act, 1750 (c. 44), thoug 
by 18 Eliz. c. 3, s. 2, jurisdiction over the subject- 
matter is committed to two magistrates. 

The subject-matter was within his jurisdiction, 
& he intended to act as a magistrate at the time, 
however mistakenly (LORD ELLENBOROUGH, C.J.). 
—WELLER v. TOKE (1808), 9 East, 364; 103 
E. R. 611. 

Arpt AR, Preteen OO BEG 
’ ° ) ¢ ? ° . e ° 
v. Williams (1820), 3 B. & Ald. 330; Cook v. Leonard 


1827), 6 B. & C. 351; Surfling v. Nurse & Ovenden (1847), 
iy J. P. 279; Cox v. Reid (1849), 13 Q. B, 558. 











850. -——.]—-BEECHEY v. Sipzgs, No. 812, ante. 
851. ——.|—-SmiTu v. Hopper, No. 815, ante. 
852. ———.1—SELMES v. JUDGE, No. 839, ante. 
853. Effect of malice.|—KBIGHLEY v. BELL 


(1866), 4 F. & F. 763, N. P. 


Annotations :—Refd. Dawkins v. Rokeby (1866), 4 F. & F. 
806; Heddon v. Evans (1919), 35 T. ae R. Die. Mentd. 


to them; & that the charge 
was false to their knowledge, & 
malicious. The action was not raised 
within 6 months of the charge com- 


of :—H > the action was 

not excluded by the _  atatute.— 

were on duty asa (On ot Hess wire Ne Bor 2 Hi 3 
was well os. L. T. iden sbor. =e es 
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Marks v. Frogicy, [1898] 1 Q. B. 888 ; R. ov. Army Council, 


Ex Pp; Ravenscroft, [19173 2 K. B. 604: Fraser v. Balfour 
(1918), 87 L. J. K. B. 1116. 
854. 


-}—(1) A public official, acting in 
the exercise of a statutory or other authority, is 
not protected by Public Authorities Protection 
Act, 1893 (c. 61), if he acts maliciously ; but 
malice cannot be presumed from the fact that he 
is mistaken as to his authority if he bond fide 
believes that he is acting under the powers con- 
ferred upon him, & pltf. cannot deprive deft. of 
the protection of the Act merely by pleading that 
the acts complained of were done maliciously in the 
absence of evidence to support the plea. 

An inspector of schools under the Comrs. of 
National Education in Ireland brought an action 
against the Resident Comr., alleging that he had, 
maliciously & in abuse of his authority, procured 
that pltf. should be deprived of increments of 
salary to which he was entitled, & should be called 
upon to resign his position. The action was 
brought more than six months after the acts 
complained of :—Held: in the absence of any 
evidence that the Comr. had acted improperly or 
maliciously, he was entitled to the protection of 
the Act, & the injury to the pltf. was not a con- 
tinuing injury, so that the period of six months 
ran from the date of the last act complained of. 

(2) The enactment with reference to costs as 
between solr. & client applies in the case of any 
action which falls within the terms of the Act, 
whether it fails on the ground of time or any 
other grounds (LORD F INnNLay).—- NEWELL v. 
STARKIE (1919), 89 L. J. P. CG. 1; 83 5. P. 118; 
17 L. G. R. 369, H. L. 
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SuB-sEcT. 4.—-ACT MUST RELATE TO OFFICLAT. 
CAPACITY. 

855. General rule.|—If a revenue officer scize 
goods as forfeited, which are not liable to seizure, 
& take money of the owner to release them, the 
latter may recover back the money in action for 
money had & received. In such an action a 
month’s notice need not be given under 23 Geo. 3, 
c. 70, s. 80. ; 

If an officer seize goods as forfeited, he docs it 
colore officit ; but if he take money for delivering 
up the goods, there is no pretence to say that that 
is done colore officiti; & such money may be 
recovered back again in an action of this kind. 
I admit that in an action of trespass, or tort, the 
officers are entitled to notice under 23 Geo. 3, 
c. 70, s. 30; because they ought to have an 
opportunity of tendering amends; but that act 
does not extend to an action of assumpstt (GROSE, 
J.).—IRVING v. WILSON (1791), 4 Term Rep. 
485; 100 EB. R. 1132. 
ag etme alae SU 0S Eee 

Loonard (1827), 6B, & C, 451. Distd. Mid. 

Withington L. B. (1883), 11 Q. B. D. 788. Retd. Water- 


house ». n (1825), 4 B. & C. 200; Butler e. Ford 
(1833), 3 ae the 668. Mentd. Calvert v. Moggs (1839), 
0 Ad. & El. 632. 
856. ——.|—-LAWTON v. MILLER (1818), cited 
in 6 B. & C. at p. 355. 
Annotation :—Relfd. Cook v. Leonard (1827), 6 B. & C. 351. 
857. ———.]—In  assumpsit for money had & 
received, it was proved that Yarmouth has been 
@ borough from time immemorial, & that until 
the time of Queen Anne the chief officers of the 
corpn. were two bailiffs; & various charters had 
confirmed to them all the fees before received by 


PART VI. SECT. 4, SUB-SECT. 4. ao 
858 1. General rule.}—LocaL IMPROVEMENT DistRict 16 D.2 v. FERRI (1910), 14 W. L. BR. 


them. By stat. 1 Ann. st. 2, c. 7, all fees payable 

to the bailiffs were to become payable to the 

mayor, when the style of the corpn. should be 
changed, which was lone by charter in the follow- 
ing year. At a meeting duly holden before deft., 

then mayor, he being by virtue of his office a 

justice of peace, J. & another justice, for granting 

& renewing the licences of publicans, pltf. applied 

to have his licence renewed, & upon having it 

done, was required to pay, amongst other fees, 
the sum of 4s., to the mayor, which was proved 
to have been regularly paid for a period of sixty- 
five years :—Held: deft. was not entitled under 

Constables Protection Act, 1750 (c. 44), to notice 

of the action about to be brought against him, 

for that the fee could not have been taken by him 
as a justice, colore officii._--MORGAN ». PALMER 

(1824), 2 B. & ©. 729; 4 Dow. & Ry. K. B. 2838; 

2 Dow. & Ry. M. C. 282; 2L.3.0.8. K. TB. 145; 

107 BK. QR. 554. 

Annotations :—Apld. Cook vr. Leonard (1827), 6 B. & C. 351, 
Refd. Waterhouse v. Keen (1825), 4B. & CC. 2008) Butler 
v. Ford (1833), 1 Cr. & M. 662; Atloe ». Backhouse (18388), 
3M. & W. 633; Steclo «. Williains (1853), &% Exeh, 625: 
Brocklebank v. R., [1925] 1K. B. 82. eatd. Parker », 
(i. W. Ry. (1844), 7 Man. & @. 253; Hooper vr, Kxeter 
Corpn. (1887), 56. J. Q. B. 457; Maule», White, Maule 
v. Herbert, Maule ve. Green (1896), 60 J.P. 667 5 Glamorgan 
County Council «. Glashrook, [1924] 1K. 1. 879, 


858. ~-—.}--A robbery having been committed 
of the government stores, IS., an inspecting officer 
of the coastguard having charge of tho stores, 
suspecting that S. was guilty of the felony in 
question, gave him into custody & prosecuted 
him before the magistrates on the charge of 
feloniously taking the government stores. The 
mayistrates dismissed the charge; & 8., without 
giving K. a month’s notice of action, brought an 
action against K. for false imprisonment & 
malicious prosecution :---//eld:  K. was entitled 
to notice of action under Customs Consolidation 
Act, 1853 (c. 107), 8. 33, & in acting as he did he 
acted ‘Sin the execution of or by reason of his 
office.’—Sprrry v. Krrcurs (1867), 15 W. lh. 
903. 


EI OI OCT 


Sect. 5.—PROCEEDINGS AGAINST WHICH 
PROTECTION AFFORDED. 
Sus-skcT. 1.—1N GENERAL. 
See Public Authorities Protection Act, 
c. 61), 8. 1. 
859. Proceedings by Attorney-General at relation 
of ratepayers.}|—A.-G. v. West Ham Corpn., No. 
873, post. 

860. Proceedings in county court—Recovery of 
water rate.]—The limitation of six months imposed 
by Summary Jurisdiction Act, 1848 (c. 43), 5. 11, 
in respect of the recovery of arrears of water rate 
up to £20 summarily before justices does not apply 
to procecdings to recover such rates in the county 
ct-—METROPOLITAN WATER Boanp v. BUNN, 
(1913) 3 K. B. 181; 82 L. J. K. B. 1024; 109 
L. T. 132; 77 3. P. 353; 29 T. L. R. 588; 57 
Sol. Jo. 625; 11 L. G. R. 801, C. A. 

Provisions as to costs.]—See Sect. 6, sub-sect. 4, 
post. 


1893 





SUB-S8EcT. 2.—NATURE OF PROCEEDINGS. 
See Public Authorities Protection Act, 1893 


(c.61), 8:1. ws against “person.’"|—R., as 


air eaaitae of the Local Government Board, had 
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Sect. 6.— Proceedings against which protection 
afforded: Sub-sect. 2.] 


made certain surcharges in respect of rates col- 
lected by C. ; ; 

The Metropolitan borough of B. having applied 
to the K. B. Div. for a writ of certiorari quashing 
the surcharges, that ct. on Dec. 2, 1912, made the 
order asked for, but on June 17, 1913, the Ct. of 
Appeal set aside that order, made an order allowing 
the surcharges, & ordered the costs of that appeal 
& in the K. B. Div. to be paid by resps. on the 
present appeal, the metropolitan borough of B. & 
C. to present applit. R. The present appeal asked 
for payment of solr. & client costs of R., other than 
those in the Ct. of Appeal, on the ground that he 
was entitled to solr. & client costs under Public 
Authorities Protection Act, 1893 (c. 61), 8. 1 :— 
Held: the procecdings in the K. 3B. Div. were not 
an action within Public Authoritics Protection Act, 
1893 (c. 61), 8. 1. Applt. had not obtained a 
judgment in the proper sense of the term, & the 
proceedings, although in a civil ct., were not an 
action, & applt. was not entitled to solr. & client 
costs as an incident of the proceedings. 

The ‘ action,’’ prosecution, or other proceeding 
which is spoken of must be one commenced 
against a ‘‘ person ”’ as a deft., & it must be one in 
which a judgment can be obtained against deft. 
against whom it is brought (BuCKLEY, J..J.).— 
ROBERTS v. BATTERSEA METROPOLITAN BOROUGH 
(1914), 110 L. T. 566; 78 J. P. 265; 12 L. G. R. 
808, O. A. 

862. ——— Proceeding in which judgment ob- 
tainable.|—RosBents v. BATTERSEA METROPOLITAN 
Borouagn, No. 861, anie. 

863. —-—- Includes all Chancery actions.]|— 
The word “ action ’’ as used in Public Authorities 
Protection Act, 1893 (c. 61), s. 1, includes all 
actions in the Ch. Div., whether actions for an 
injunction or actions partly for an injunction & 
partly for damages. Therefore in any such action 
against a public authority judgment for the defts. 
carries the right to an order for costs to be taxed 
as between sulr. & client, & the ct. has no discretion 
in the matter.—HARROoP v. OSSETT CORPN., [1898] 
1 Ch. 5625; 67 1. J. Ch. 347; 78 L. T. 387; 62 
J. P. 297; 46 W. R. 3891; 14 T. L. RR. 808; 42 
Sol. Jo. 865. 


Annotations :-—Folld. Ficlden +. Moricy Corpn. (1898), 67 
L. J. Ch. 611. Refd. The Ydun, [1899] P. 236; Parker 
e. L. Cc. C., (1904] 2 K. B. 601; are & De Freville v. 
Motor Trade Assoon., (1921] 3 K. B. 40.8 Mentd. Bradford 
Corpn. ©. Myers, (1916) 1 A.C, 242; Bhagchand Dagduaa 
rea i a MS ser ary of Stato for India in Council (1927), 


Pusiic AUTHORITIES, 








864. -|—Public Authorities Protec- 
tion Act, 1893 (c. 61), s. 1 (b), whereby the costs of 
an unsuccessful action brought against a public 
authority in respect of its public duties are to be 
taxed as between solr. & client, & paid by pltf., 
rs eer to all actions, including actions in the 

. Div. It does not, however, apply to intcr- 
locutory applications or risrcoe IELDEN v. 
MORLEY Corpn., [1900) A. O. 188; 69 L. J. Ch. 
314; 82 L. T. 20; 64 J. P. 484; 48 W. R. 545; 
16 T. L. R. 219, H. L. 

Annotations -—Oonsd. Gilbert v. Gosport & Alvorstoke U. C., 

{19161 2 Ch. 587. Refd. Southwark & Vauxhall Water 

.. Wandsworth Dietrict Board of Works (1898), 

. Ch. 657; The Ydun, (1899) P. 286; Smith oe. 
N 71 L. J. Ch. 8 ; Jeremiah Ambler 
v. irr yt ae Oorp Ch. 585; Parker v. L. C. C. 
ene 2K. B. 601; Sh nv. Fulham arpa. [1008 

Ch. 449; Lyles v. uthend-on-Sea Corpn., [1905 
2K. B. 1; The elmina, (1923) P. 112. Mentd. 
A.-G, &. te Pier & Harbour Co. of Proprictors, 
1906] 1 Ch. 749: Ee. Cockerton, [1901] 1 K. B. 726; 


pat 
oe 
ey 


v. Dick Kerr, [1905] K. B. 562 ; Jones v. Sherving- 

em. FSH) FE B08? Beige conse ee So 
° e : nN. v. ry ,) 

7G ade Rawards e Metropelitan Wates Bent 
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911K. B. 291: Bhagchand Dagdusa Gujrathi v. 
a of State for India in Council (1927), 43 T. L. R. 
617. 


865. Must be of hostile character.| — 
DELANY v. METROPOLITAN BOARD OF WORKS, 
No. 898, post. 

866. Quia timet action.]|—-GRAND JUNCTION 
WATERWORKS Co. v. HAMPTON URBAN DISTRICT 
CouncliL, No. 803, ante. 

867. ——,.]-— GRAIGOLA MERTHYR Co., 
Lrp. v. SWANSEA CORPN., No. 804, ante. 

868. Injunction.] — It is unnecessary, before 
instituting proceedings in the Ct. of Ch. for an 











injunction to restrain a local board of health from 


continuing a nuisance, to serve the notice required 
by Metropolis Management (Amendment) Act, 
1862 (c. 102), s. 106; such notice refers only to 


proceedings at law. 


In answer to a bill filed against a local board, to 


restrain them from polluting a watercourse, they 
contended, which contention failed—that the 
watercourse was a sewer, &, as such, was vested in 
them under certain statutes, & claimed the right 
to treat it as a common sewer. 
that the bill was filed without an 
plaint to them, & that before bi 
commenced & were constructing a scheme of 
drainage which would entirely remove the nuisance, 


They also pleaded 
notice or com- 
filed, they had 


& that plitf., although informed of these facts & 


offered every facility for inspecting the works, per- 
sisted in bringing the suit on to a hearing :—Held: 
defts. must nevertheless pay the costs of that suit. 


The policy of the law is, that if these public 


bodies, entrusted with powers for public purposes, 
in the course of executing those powers shall 
happen to commit any inadvertence, irregularity, 
or wrong, then before anybody has a right to 
require payment from them in respect of that 
wrong they shaJl have an opportunity of setting 
themselves right ; they shall have the period of a 
month for the purpose of making amends, or for 
restoring if they have taken away any thing, & for 


aying for if they have done, any damage. That 
is the meaning of this clause. But what is there 
in it which excludes the authority of the Ct. of 

Ch. ? If we give to any proceedings contemplated 

by that clause the widest signification which can 

be desired, what has that to do with the speedy 
remedy which the law has given to a man who 
complains of an injury which can be best redressed 
by an injunction ? If he were to wait for a month 
the wrong of which he complains might be irre- 
parable. The use of an injunction is to restrain 

a@ wrong which is in progress, something which is 

threatened (Bacon, V.-C.).—A.-G. v. HACKNEY 

Loca Boarp (1875), L. R. 20 Eq. 626; 44 L. J. 

Ch. 545; 83 L. T. 244. 

Annotations :—Refd. Flower v. Low Leyton L. B. (1877), 

wh. D. 347; Chapman, Morsons v. Auckland Union 
1889), 23 Q. B. D. 294; Ware & De Freville v. Motor 
rade Assocn., [1921] 3 K. B. 40; Bhagchand Dagdusa 
re de A Screeners, of State for India in Council (1927), 
869. -|—HonForp v. ACTON URBAN 

CouNCIL, [1898] 2 Ch. 240; 67 I.. J. Ch. 636; 78 

L. T. 829; 14 T. L. R. 476. 

Annotations :-—Mentd. Foster & Dicksee ». Hastings Corpn. 
(1903), 87 L. T. 736 ; Reid v. Bickerstaff, [1909] 2 Ch. 308. 
870. .J|-— The appeal motion having by 

consent been treated as an appeal from a final 

judgment in the action, the ander appealed from 
must be discharged & judgment be entered for 
the defendants, with costs here & below, & the 
costs below must be taxed as between aolicitor & 
client, pursuant to the Public Authorities Pro- 

tection Act, 1893 (c. 61), 8. 1 (LINDLEY, M.R.).— 

SOUTHWARK & VAUXHALL WATER Co. v. WANDS- 

WORTH BoaRD OF Works, [1898] 2 Ch. 608; 67 
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L. J. Ch. 657; 79 L. T. 182;.62 J. P. 756; 47 
W. R. 107; 14 T. L. R. 576, C. A. 


Annotations :-—Refd. The Johannesburg, [1907] P. 65. 
Mentd. Jordeson v. Sutton, Southcoaters & Drypool Gas 
Co., [1899] 2 Ch. 217; East Fremantle Corpn. ». Annois 

1901), 71 L. J. P. C.89; Ash v. G. N., Pico, & Brompton 
y. (1903), 67 J. P._417; Roberts v. Charing Cross, 

Euston & Hampstead Ry. (1903), 87 L. T. 732; Howard- 

Flanders v. Maidon Corpn. (1926), 135 L. T. 6. 


871. Coupled with claim for damages.}— 
HARROP v. OSSETT CORPN., No. 863, ante. 

872. Action for declaration.) — Granp JuNc- 
TION WATERWORKS Co. v. HAMPTON URBAN 
Districr CoUNCIL, No. 8038, ante. 

873. ———_.|—-Semble: in such a case [A.-G. 
suing at relation of ratepayers] the Public Authori- 
ties Protection Act, 1893 (c. 61), would apply in 
favour of the corpn. & the borough treasurer in 
respect of acts completed more than six months be- 
fore action.—A.-G. v. WEST HAM Corpn., [1910] 2 
Ch. 560; 80 L. J. Ch. 105; 103 L. T. 394; 74 
J.P. 406; 26 T. L. R. 683; 9 L. G. R. 433. 

874. —— & injunction.]|—OFrFIN v. ROCHFORD 
RvURAL CounciL, No. 774, ante. 

875. Action for recovery of land.] — Public 
Health Act, 1875 (c. 55), which enacts that no writ 
or process shall be sued out against any local 
authority for anything done or intended to be done 
under the provisions of the Act until one month 
after written notice of action, etc., & that any 
person to whom any such notice of action is given 
may tender amends to pltf. within one month after 
the service of such notice, does not apply to an 
action for the recovery of land.—-I°oaT v. MARGATE 
Coren. (1883), 11 Q. B. D. 299; 47 J. P. 535; 
ar nom. HOLDER v. MARGATE Conren., 52 L. J. Q. B. 

876. ——..]—-I am not at all sure whether the 
Public Authorities Protection Act, 1893 (c. 61), 
applies to a case where a claim for land is in 
question (ScruTTON, J.).—Cross v. Rix (1912), 
7173.P.84; 29T.L. R.85; 11 LG. R. 151, D.C. 

877. -I—Where an action was brought 
against a sanitary authority to recover possession 
of some land of pltf. which had been taken by 
the authority in the course of their operations, 
but without any consent given or agreement as 
to purchase having been made :—Held: they were 
not entitled to notice of action under Public 
Health Act, 1875 (c. 55), s. 264.—FoaT v. MARGATE 
Corpn. (1883), 11 Q. B. D. 299; 47 J. P. 535; 
sub nom. HOLDER v. MARGATE CoRPN., 52 IL. J. 
Q. B. 711. 

878. Action to set aside compromise.|—-An un- 
successful action brought against a rural council by 
an urban council to set aside a compromise as being 
ulira vires is not an action brought for any act done 
by defts. which will entitle successful defts. to costs 
as between solr. & client under Public Authorities 
Protection Act, 1893 (c. 61).—HOLSWORTHY 
URBAN COUNCIL v. HoLsworTHY RuRAI. COUNCIL, 
[1907] 2 Ch. 62; 76 L. J. Ch. 389; 97 L. T. 634 ; 
71 J. P. 330; 28 T. L. R. 452; 51 Sol. Jo. 445; 
: L. G. R. 791. 


nnotation :-—Consd. A.-G. v. Essex County Council (1907), 
71 J. P. 557. 


879. Interlocutory application.) — FIELDEN v. 
MORLEY CoORPN., No. 864, ante. 

880. Appeals.] — FIELDEN v. MorLEY COoRPN., 
No. 864, ante. 

881. ——.|—-JEREMIAH AMBLER & Sons, LTD. v. 
BRADFORD CoRPN., No. 736, ante. 

882. Certiorart.) — RosBeRTs v. BATTERSEA 
METROPOLITAN BorouaH, No. 861, ante. : 

883. Mandamus.]—Qu.: whether the ng rg 
tion for mandamus was barred under the Public 
Authorities Protection Act, 1898 (c. 61), s. 1 (a), 
by the lapse of more than six months since the 








alleged default of the local authority.—R. v. 
Epsom URBAN Distnicr Councn., Ex ». CouRSE 
(1912), 76 J. P. 389; 10 L. G. R. 609, D. C. 

_ 884, ——.]—Semble: the limitation of time 
imposed by Public Authorities Protection Act, 
1893 (c. 61), s. 1, does not apply to the prerogative 
writ of mandamus.—R. v. HERTFORD UNION, Ex p. 
PoLLaARD (1914), 111 L. T. 716; 78 J. P. 405; 
12 L. G. R. 863, D. C. 

_ 885. ——-.]—Semble: the six months’ limita- 
tion to actions. prosecutions, & proceedings pre- 
scribed by Public Authorities Protection Act, 
1893 (c. 61), s. 1, does not apply to the prerogative 
writ of mandamus.--R. v. Port or Lonpon 
AUTUORITY, Ex p. Kynocn. Lrp.. [1919] 1 K. B. 
176; 88L. J. K. B. 553; 120 L. 7.177; S87. P. 
41; 35 T.L. R. 1083; 161. G. R. 037, C. A. 
Annotation :-—Distd. TN. v. Marshland Smocth & Fon District 

Comrs., [1920] 1 K. B. 154. 

886. —-~— Answer claiming damages.}—By a 
local Act it was enacted that a certain district 
should be effectually drained & that. comrs., to 
be appointed under the Act, should be authorised 
& empowered to take such steps for draining the 
district as they should judge proper & cxpedient 
& to raise money for that. purpose by rates on the 
landowners in the district. 

On the application of an owner of land in the 
district, hercinafter referred to as pltf., who alleged 
that the comrs. had failed to drain the district 
effectually, the Div. Ct. issued a writ of mandamus 
which, after reciting that the comrs. had neglected 
to drain the district effectually, commanded them 
to do so. The comrs. by their return to the writ 
alleged that they had carried out the order of the 
ct. to the best of their ability. Pltf by his reply 
to the return joined issue thereon, & claimed 
damages for injury sustained by his land through 
the comrs.’ neglect to drain the district. On the 
trial of these issues :— Held: Public Authorities Pro- 
tection Act, 1893 (c. 61), applied to the proceed- 
ings, & the motion for the rule nisi was the com- 
mencement of the proceedings for the purposes of 
that Act, but as there had been a continuance of 
the breach of duty & of the damage, the damages 
were not limited to those incurred in the six 
months before the commencement of the pro- 
ceedings.—-R. v. MARSHLAND SMEETH & FEN 
Districr Comrs., [1920] 1 K. B. 155; 89 L. J. 
K. B. 116; 121 L. T. 699; 83 5. P. 2535 17 
L. G. R. 679. 

‘Annotation :—Refd. Huyton & Roby Gas Co. v, Liverpool 

Corpn., [1926] 1 K. B. 146. i 

887. Quo warranto.|}—-Public Authoritics Pro- 
tection Act, 1893 (c. 61), does not apply to pro- 
ceedings for a rule nisi for a quo warranto for the 
purposes of costs.—R. v. CARTER (1904), 68 J.P. 


Pett —-Refd. Roberts v. Battersoa Motropolitan 

Borough (1914), 110 L. T. 566. ; ; 

888. Prohibition.}—I entertain a considerable 
doubt whether the Comrs. of Inland Revenue are 
a public authority coming within the meaning 
of that Act [ Public Authorities Protection Act, 
1893 (c. 61)] & also whether prohibition is a pro- 
ceeding within the meaning of that Act (Bray, J.). 
—R. vy. KENSINGTON INCoME TAX COMRS., [1913] 
3K. B. 870; 83. J. K. B. 364; 109 L. T. pak 
6 Tax Cas. 279; on appeal, (1914] 3 K. B. 429, 
C.A.; & sub nom. cade age saa Lai Tax COMRS. 
aaa 19i¢] he Hort ford ‘Union, Ex p. Lebo 
1814) 12 LGR Pk, getan: ds. Keminicn Inoome 
Tax A eee Edmond de Polignac, {1917} 1 E. B. 
4565 Sint KD a ra oP varrand, 1925} 
yay {1917} Jokford o. Quirke, Pickford v. I. R. Comrs. 


2 hath 43 TL. R. 659. 
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Sect. 5.— Proceedings against which protection 
afforded : Sub-sects. 2,8,4.5 & 6.) 


889. Penal actions.|—CHARLESWORTH v. RUD- 
GARD, No. 813, anie. 

° -]|—L&a v. Facey, No. 809, ante. 

891. ———.|—An action under Municipal Cor- 
porations Act, 1882 (c. 50), s. 224, to recover a 
fine from any person for acting in a corporate 
office without being qualified is not a ‘“‘ proceed- 
ing” to which Public Authorities Protection Act, 
1898 (c. 61), applies, & therefore sect. 224 of the 
Act of 1882 is not repealed by the Act of 1893.— 
HUMPHRISS v. WORWOOD (1894), 64 L. J. Q. B. 437. 

Sce, generally, LIMITATION OF Actions, Vol. 
XAXAXTT., pp. 529-531. 

892. Action in rem.]— Constables Protection 
Act, 1750 (c. 44), s. 8, does not extend to actions 
of replevin; they being proceedings in rem to 
which the provisions of that statute are in- 
apr eale: & would go wholly to defeat the object 
of the suit to recover the goods.—-FLETCHER v. 
WILKINS (1805), 6 Hast, 288; 2 Smith, K. B. 
365; 102 BE. R. 1295. 

Annotations :—Refd. Watcrhonse v. Keen (1825), 4 B. & C. 
200; Gay v. Matthews (1862), 4 B. & S. 425. Mentd. 
Bristol Poor, Governors », Wait (1834), 1 Ad. & Hl. 264 ; 
Morrell v. Martin (1840), 8 Scott, 688. 

893. -}—By a local Act, 5. 8, no action 
shall be brought in which the City of Dublin Steam 
Packet co. shall be liable for any damage to any 
shop against, such co., unless one month’s notice 
in writing shall have been given to the co, :— 
Held: the word “ action ”’ in sect. 8 did not apply 
to an action in rem.—-THeE LONGFoRD (1889), 
14 P. D. 34; 58 L. J. P. 33; 60 L. T. 373; 387 
are 372; 6'T. L. R. 256; 6 Asp. M. lL. C. 371, 
Annotation :—Consd. The Burns, [1907] P. 137. 

894. ---—~ In Admiralty.]|—Public Authoritics 
Protection Act, 1893 (c. 61), s. 1 (a), limiting the 
period to six months, next after the neglect or 
default complained of, within which an action 
can be commenced against any person included in 
the Act, does not apply to an Admity. action in 
rem.—THE Burns, [1907] P. 187; 76 L. J. P. 
41; 06 L. T. 684; 71 J. P. 193; 23 T. L. R. 
323; 51 Sol. Jo. 276; 5 L. G. RR. 676; 10 Asp. 
M. LL. C. 424, C. A. 

Annotation :-—Refd. The Wilhelmina, [1923] P. 112. 

895. Collision action.|—In an action brought 
against the town council of the borough of Sand- 
wich to recover the amount of the original & con- 
sequential damage sustained by pltf.’s steam launch 
as the result of a collision between the launch & 
defts.’ dredger, it appeared that both pltf. & defts. 
had been guilty of negligence in respect of the 
original collision, but that blame could not be 
thrown upon any one in particular in respect of 
the consequential damage :—Held: the prin- 
ciples of the common law as to contributory 
negligence, & not the AdmlIty. rule as to both to 
blame, applied, so that, instead of the loss, arising 
out of the collision & the consequential damage, 
being divided between pltf. & defts., pltf.’s action 
was barred by his contributory negligence in re- 
spect of the original collision, &, therefore, judg- 
ment must be entered in favour of defts. with 
ag pu authority ’ costs——THE BLow Boat, 
[1912] P. 217; 82 1L. J. P. 24. 

896. -.]|—TuHE DANUBE IT., No. 741, ante. 

897. Action in prize against Procurator- 
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General.}—The Public Authorities Protection Act, 
1893 (c. 61), sect. 1 of which provides a limitation 
of six months for instituting an action against 
any person for any act done in pursuance or exe- 
cution of an Act of Parliament or of any public 
duty or authority, does not apply to an action 
in prize brought against the Procurator-General, 
as the representative of the commissioned captors, 
in respect of the alleged seizure & detention of a 
ship & cargo.—THE WILHELMINA, [1923] P. 112; 
92 L. J. P. 58, 129 L. T. 188; 39 T. L. R. 240; 
67 Sol. Jo. 886; 16 Asp. M. L. C. 229. 

898. Compensation for compulsory purchase.|— 
By Metropolis Management Amendment Act, 1862 
(c. 102), s. 106, no action or proceeding shall be 
commenced against the Metropolitan Board of 
Works for anything done or intended to be done 
under the powers of that board, under certain 
statutes, until after one month’s notice, & ‘* every 
such action & proceeding shall be brought or 
commenced within six months next after the 
accrual of the cause of action or ground of claim 
or demand, & not afterwards ” :—Held: notice 
of claim & demand of arbn. for damage done to 
buildings by the Metropolitan Board of Works, 
acting under their statutory jase is not such 
a proceeding against the Metropolitan Board of 
Works as to render it necessary that it should be 
made within six months after the damage is caused. 

The word ‘proceeding’? evidently means 
something in the nature of a writ or process, a 

roceeding of hostile character (MONTAGUE SMITH, 
i) DBLANY v. METROPOLITAN BOARD OF WORKS 
(1867). I. R. 2 C. P. 5382; 36L. J. C. P. 227; 16 
L. T. 886; 15 W. R. 841; affd., L. R.3C.P.111; 
37 L. J. C. P. 59, Ex. Ch. 


Annotations :—Refd. Metropolitan Board of Works ». 
Met. Ry. (1868), L. R. 3 CG. P. 612; The Wilhelmina, 


[1923) P. 112; Gayzor, Irvine r. Board of Trade, [1927] 
i a 269. Mentd. Turner v. Mid. Ry. (1911), 104 


899. Action to recover compensation under 
Riot Damages Act, 1886 (c. 38).J—An action 
against a police authority to recover compensa- 
tion under above Act is not an action “ in respect 
of any alleged neglect or default in the execution 
of any Act, duty or authority,”’ within Public 
Authorities Protection Act, 1898 (c. 61), s. 1, 
& the limitation of time for bringing an action 
thereby imposed does not apply.—KAUFMANN 
BrotHers v. LIVERPOOL Corpn., [1916] 1 K. B. 
880; 85 L. J. K. B. 1127: 114 L. T. 689; 80 
J. P. 223; 32 T. L. R. 402; 60 Sol. Jo. 446; 
14L. G. R. 642, D. C. 

Action for money had & received.|—See Nos. 
903-909, post. 

Tortious acts.|—See Sub-sect. 3, post. 


SUB-SECT. 3.—TORTIOUS ACTS. 

900. Negligence in building police station.]— 
The building of a police station is an act done 
by justices in the execution of their office; & 
the justices, if sued for negligence in the building 
or maintaining thereof, & for damage arising 
therefrom, are entitled to the Promciiey of 
Justices Protection Act, 1848 (c. 44).—Harpy v. 
North Ripine or YORKSHIRE JJ. & YEOMAN 
(1886), 50 J. P. 663. 

901. Tort arising out of contract.J}—LyLEs v. 
SourTHEND-ON-SEA CorPNn., No. 733, ante. 
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than six months after the date of the 
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903. Infringement of patent.) — CHAMBERLAIN 
& HookuaM, Lrp. v. Braprorp Corpn., No. 770, 


ante. 


SuB-sEcT. 4.—MoNnEY Hap AND RECEIVED. 
903. Megal charge.) — GREENWAY v. HuRD, 
No. 828, ante. 








904. Highway rate.|—SELMES v. JUDGE, 
No. 839, ante. 
905. Road repairing charges.] — Defts. 


under Public Health Act, 1875 (c. 55), s. 150, 
gave notice to pltfs., as adjoining owners, to pave 
a part of a road situate within defts.’ district. 
It was then believed by both pltfs. & defts. that 
the road was not repairable by the inhabitants 
at large. Pltfs. not having done the work, defts. 
did it & charged the cost to pltfs., who paid it. 
It was afterwards discovered that the road was 
repairable by the inhabitants at larze, & therefore 
that plitfs. were not liable, as adjoining owners, 
topavetheroad. Pltfs. thereupon demanded back 
from defts. the money paid by them as the cost 
of paving the part of the road: but defts. refused 
to return it. TPltis. thereupon sued to recover it 
as money paid under a mistake of fact & as money 
received to their use ; but pltfs. did not give defts. 
notice of action, & the action was commenced 
more than six months after the cost of paving the 
part of the road had been paid to defts. :—Held: 
notice of action was necessary, & the action was 
brought too late, & Public Health Act, 1876 (c. 55), 
s. 264, applied.— MIDLAND Ry. Co. v. WITHINGTON 
LLOcAL Boaryp (1883), 11 Q. B. D. 788; 52 L. J. 
Q. B. 689; 49 1. T. 489; 47 J. P. 780, O. A. 

Annotations :——Apid. Cree v. St. Pancras Vostry, [1899] 

1 Q. B. 693. Consd. Lyles v. Southend-on-Sea Corpn., 

[1905] 2 K. B. 1; Bradford Corpn. ev. Myers, [1916] 1 

A. C. 242; Brocklebank v. R., 119245) 1K. B. 52. 

906. Drainage charges.]—Cnrce v. ST. 
PANCRAS VESTRY, No. 764, ante. 

907. Excessive charge—Taxes.]--Assumpsii for 
money had & received, brought to recover the 
amount of an exccssive charge made by defts. 
as collectors, on a distress for arrcars of taxes :— 
Held: defts. were not entitled to a month’s notice 
before action brought, undcr 43 Geo. 3, c. 99, 8. 70, 
which provides that no writ or process shall be 
sued out for anything done in pursuance of that 
Act, till after one, munth’s notice.— UMPHELRY v. 
M‘LEAN (1817), 1 B. & Ald. 42; 106 EF. R. 16. 
Annotations :—Distd. Simpson v. Routh (1824), 4 Dow. & 

Ry. K. B. 181; Brocklebank v. R., [1925) 1 K. BB. 52. 

Refd. Waterhouse v. Keen (1825), 4 B. & C. 200; Blake- 

more v. Glamorganshbire Canal Co. (1829), 3 Y. & J. 60; 

Charrington v. Johnson (1845), 9 J. P. 279; Joule ». 


Taylor (1851), 21 L. J. Ex. 31; Royal Aquarium & 
Saat Winter Garden Soc. v. Parkinson, (1892] 


908. Tolls.|—-By a turnpike Act, it was 
enacted that no action should be commenced 
epee any person for anything done in pursuance 
of the Act until twenty-one days’ notice should 
be given to the clerk of the trustees, or after suffi- 
cient satisfaction or tender thereof had been made 
to the party aggrieved, or after six calendar months 
next after the fact committed, & that every such 
action should be brought in the county or place 
where the matter should arise, & not elsewhere, 
& deft. should & mightat his election plead specially, 
or the general issue not guilty, & give in evidence 
that the same was done in pursuance &, by the 
authority of the Act. In assumpsit against a 
toll collector, brought to recover back money 
alleged to have been exacted by him improperly 
as toll :—Heild: twenty-one days’ notice of action 
ought to have been given, & the action should have 
been brought in the proper county.— WATERHOUSE 
v. Kew (1825), 4 B. & 0. 200; 6 Dow. & Ry. 








K. B. 257; 8 Dow. & Ry. M. C. 190; 107 E. R. 
Annotations :—Apld. Mid. Ry. v. Withington L. B. (1883) 
11 Q. B. D. 88. Consd. Cree v. St. Pancras oat ry, 
(1899) 1 9. B. 693. Refd. Hull Dock Co. vo. La Marche 
1828), 6 L. J. O. S. K. B. 216; Charrington v. Johnson 
1845), 4 L. T. O. S. 398; Benson #. Dunn (1870), 23 
. T. $48 ; Bradford Corpn. vr. Myers, (1916] 1 A.C, 242: 
Brocklebank v. R., [1925] 1 K. B. 52. Meald. Fearnley 
v. Morley eau. 53. & C. 25; Jackson v. Curwen (18286), 
5B & C. 31; Fenton v. Swallow (1834), 1 Ad. & El. 723; 
Parker v. G. W. Ry. (1844), 7 Man. & G, 253. 


909. —--- Rafllway charges.) — Declaration 
against a railway co. for money received by 
defts. for the use of pltf. & upon accounts stated. 
Plea, no notice of action, in pursuance of defts.' 
Act. The action was for overcharges. By sect. 
223 of that Act no civil action shall be brought for 
anything done in pursuance of the Act, unless 
notice in writing is given to defts. After verdict 
for defts.:—Meld: the plea was bad for not 
averring that the action was for a thing done in 
pursuance of the Act; also, sect. 223 did not 
apply to such an action «as this.—-GAarton +. 
GREAT WESTERN Ky. Co. (1859), I. B. & 1. 846 ; 
28 L. J. Q. B. 38213; 383.11. T. O. S. 2103 6 Jur 
N.S. 12443; 7W. R. 4783 120 K. RR. 726, Ix. Ch. 
Annotations :-—~ Mentd. Glyn v. Aberdare Ry. (1859), 8 Jur. 

a S. 1011; Palmer v«. Calodonian Ry., [1892] 1 Q. BL. 


et tPe 





ee ~- 


Sub-srecr. 5.-~CONTRACTS. 
Sce Scct. 3, sub-sect. 1, ante. 


ed ~ 


SUB-SECT, 6.—WORKMEN'S COMPENSATION. 

910. Claim under Workmen’s Compensation 
Acts.]—The limitation of six months imposed npon 
the commencement of any action, prosecution, 
or other proceeding by Public Authorities Protec- 
tion Act, 189% (c. 61), 8. 1. has no application to 
proceedings for compensation under Workmen's 
lompensation Act, 1906 (c. 58).—- Fry v. CHELTEN- 
HAM Corpn. (1911), 81 L. J. WR. 4d 105 LP 
495; 76. PP. 80; 28 'T. L. R165 56 Sal. Jo. 
838; 101. G. R11: 565 BW. ©. 0. 152, OG. A, 
Annotationa :-—Refd. Webster », Cohon (1943), 108 DL. PT. 

197: Tuckwood ». Itotherham Corpn., {1921]) 1 K. i. 


h26. 

911. —----.!—-On Apr. 4, 1919, a workman, while 
in charge of a horse & cart belonging to pltt., by 
whom he was employed, was injured by the alleged 
negligence ot defts.’ servant, the driver of one of 
their tramcars. In Sept., 1919, the workman 
filed 2 request for arbn. under Workmen's Com- 
pensation Act, 1906 (c. 58). The eniployer served 
a third-party notice under Workmen's Compensa- 
tion Rules, r. 25 (1), but defts. did not appear at 
the arbn. The employcr admitted liability, & 
the judge, on Oct. 13, 1919, made an award in 
favour of the workman. Meanwhile, on Dec. 10, 
1919, the employer issued a writ in the present 
action claiming an indemnity undcr Workmen's 
Compensation Act, 1006 (c. 58), 8. 6. Thereupon 
defts. filed a defence denying the allegations of 
negligence, further contended that they were 
protected by Public Authorities’ Protection Act, 
1893 (c. 61), 8. 1 (a) :—Held: it was unnecessary 
to ascertain the date when proceedings should be 
taken to have been commenced as the provisions 
of Public Authorities’ Protection Act, 1893 (c. 61), 
have no relation to claims arising out of Workmen's 
Compensation Act, 1906 (c. 58), 5. Can 
vy. ROTHERHAM Corpn., [1921] 1 K. B. 526 ; 
L. J. K. B. 841; 124 L. T. 522 ; 85 J. P. 101; 
19 L. G. R. 69; 13 B. We tA ee 
“Gorpny (1096) A. ugionas ; Venn ¢. Tedesco, 126] 

2K. B. 227. 
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Sect. 6.—NATURE OF THE PROTECTION. 
SuB-sECT. 1.—PERIOD OF LIMITATION. 
A. In General. 

See Public Authorities Protection Act, 1893 
(c. 61), 8. 1 (a). 

Commencement of action.! — See, 
R. 8. C., Ord. 2, r. 1. 

912. Where damages claimed in answer to 
mandamus.|—R. v. MARSHLAND SMEETH & FEN 
District Comrs., No. 886, ante. 

913. Process to prevent statutory bar — Con- 
tinuance of writ.]—In trespass against magistrates 
for an act done by them ez officio, pltf. must show 
at Nisi Prius that he proceeded upon a writ sued 
out within six months after notice to them of the 
action, although there be a continuing cause of 
action, & therefore plitf. must show a return & 
continuance of the first writ if the second be out 
of the time fixed by the notice—WESTON v. 
FournisEr (1811), 14 Mast, 491; 104 HE. R. 690. 

914. ——— Quashing of conviction expedited by 
court.)— Where to a certiorari to bring up an order 
of justices they returned that there was no order 
in writing, & the six months within which an 
action must be brought would elapse before cause 
could be shown against the present application, 
the ct. made absolute the rule to quash the return, 
& granted a rule nisi to draw up an order & 
return it with the warrant issued upon it.—R. v. 
TRAFFORD (JUSTICE OF LANCASHIRE), Re WILSON 
(1855), 26 L. T. O. S. 04, 248; 4 W. R. 55; 19 
J.P. Jo. 756. 

-|—See, generally, LIMITATION OF ACTIONS, 
Vol. XXXII., pp. 632-540. 

915. Action in time by testator—Fresh action 
by executor.|— Where testator, in his lifetime, had 
duly commenced his action against the hundred, 
to recover compensation for an injury done to 
premives by a riotous assembly, & afterwards 

ied.— Held; the exor. could not maintain a 
fresh action, brought after the expiration of three 
calendar months from the time of the offence 
committed.—ApDAM v. Bristol (INHABITANTS) 
(18384), 2 Ad. & El. 380; 111 EH. R. 151; sub nom. 
TILL-ADAM v. BristoL (INHABITANTS) 4 Nev. & 
M. K. B. 144; 41. J. M. C. 35. 


Annotations :—Consd. R. v. Killminster (1835), 7 C. & P. 
228; Sturgis v. Darell (1860), 6 H. & N. 120. 


generally, 
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gs. Discretion of court to extend 
time.}—Alberta Rules of Ct. r. lil, has 


.}~—Where a constable arrests 
® person for an offence under Police 
Offences Act, 1908, 8. 65, such con- 
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916. Action against local authority—Acting as 
surveyors of highways.|—Defts. were the local board 
of Atherton, & were also the urban sanitary autho- 
rity for the same district. In repairing a road 
within their district they negligently left a hea 
of stones along it, in consequence of which plti. 
was injured. Pltf. brought an action for the 
injury more than three months but within six 
months after the cause of action arose :—Held: 
defts. were acting as surveyors of highways, 
under Public Health Act, 1875 (c. 55), & not 
under Highway Act, 1835 (c. 50); & the period 
of limitation, within which pltf. could bring his 
action, was the six months allowed by Public 
Health Act, 1875 (c. 55), s. 264, & not the three 
months allowed by Highway Act, 1835 (c. 50), 
8. 109.—Kay v. ATHERTON LOCAL Boarp (1878), 
42 J. P. 792. 

Annotation :-—Overd. Graham v. Newcastle-upon-Tyne 

Corpn., [1893] 1 Q. B. 643. 

917. |—In an action against the 
corpn. for negligence as surveyors of highways 
commenced more than three but less than six 
months after the cause of action accrued :— 
Held: defts. were entitled to rely on the limitation 
of three months provided by Highway Act, 1835 
(c. 50), & action could not therefore be maintained. 
—BuRTON v. SALFORD CorRPN. (1883), 11 Q. B. D. 
286; 52L. J. Q. B. 668; 49 L. T. 43; 47 J. P. 
614; 81 W. R. 815. 


Annotation :—Apld. Graham v. Newcastle-upon-Tyneo Corpn., 
(1893) 1 Q. B. 643. 


B. Special Periods. 


See, generally, Limitations of Actions & Costs 
Act, 1842 (c. 97), s. 5; Public Authorities Protec- 
tion Act, 1893 (c. 61), s. 2. 

918. Acts within Limitation of Actions & Costs 
Act, 1842 (c. 97)—Ramsgate Harbour Acts, 1792 & 
1815.]—Ramsgate Harbour Acts, relating to the 
improvements of the harbour of Ramsgate, 
limited the bringing of actions to within six months 
of the act done. The second Act was printed 
amongst the local & personal Acts; but there was 
no division in the arrangement of the Acts of 
Parliament at the time when the first Act was 
passed. 

Limitation of Actions & Costs Act, 1842 (c. 97), 








8. 10, which must be brought within 
6 months.—TREVCH v. GREAT WESTERN 
Ry. Co. (1873), 33 U. C. R. 8.—CAN. 





the force of i , | Stable is entitled to the protection t. ——— Action for breach of contract.) 
its effect ito decries 2 tides oe ae afforded by Police Force ct, 1913, —— WHITMAN v0. WESTERN CoUN- 
discretion to enlarge the time for com: | & 3l-—luRuA v. Dovuanas, [1927] | ries Ry. Co. (1881), 17 N.S. R. (5 
mencing an action against a public | N+ 4 L. R. 255.—N.Z, R. & G.) 405.— CAN, 

officer n. Officers of Ordnance.)—-DENAUT a. tak- 


or anything purporting to be 
done In pursuance of his duty.—SMITH 
v. sh ar petal 1 W. W. R. 160; 





©. H.M. ORDNANCE PRINCIPAL OFFICERS 
(1852), 10 U. C. R. 


1 - ° 


: Action for wrongfully 
ng earth. |}-—R. S. O. 1] 87 4) CG. 1 65, 
a. 34, which fixes a limitation of six 


65 D. L. R. 68.—CAN, . stapre tid Bar thet of heer onthe a ene ecron for any 
h. .}—-Where a statute ides | —An action of trespass a umage or injury sustaine reason 
that an sation of z panel aks bh a railway co. for damage done in the | of any railway, does not apply to an 


must be begun within a prescribed | construction of the line must be com- | action brought against a railway co. 
riod, or within such further time as {| Menced within six months from the | fur damages for wro taking 

fhe court or a judge may allow, no | commission of the trespass.—FOLLIs v. | earth from pltf.’s land.—BEARD v. 

hard & fast 6 can be laid down | Port Hope, kro., Ry. Co. (1859), 9 | CREDIT VaLuEY Ry. Co. (1885), 9 
verning the exercise of the diacre- | C. P. 50.—CAN., O. R. 616.—CAN, 


on to extend such period except that 
it should be exorcised if justice so 
requires.— He PUBLIC OFFICERS’ PRO- 
TECTION ACT, LANDRU v. SEYMOUR, 
[1925] 1 W. W. R. 39.—CAN. 
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_k. Constable acting in execution of 
his office.)\—Held: 654 Geo. 3, oc. 15, 
protecta a constable & his assistants 
acting under an execution substituted r. 





p. 
Held: an 


SImcoEk & 
Cc. P. 164.-—OAN. 





Action for negligence.) — 

action for negligence in 
killing pltf.’a horses which had got on 
defta.’ track, should have been brought 
within six months.-—AUGER v. ONTARIO, | CAN, 
Huron Ry. Co. (1859), 9 


_—— ——.}—CONGER 
TRUNK Ry. Co. (1887), 13 O. R. 160.— d 
Libel published by servant 


b. ——— Whether protection extends 
to actions for non-feasance.}—FINDLAY 
v. CANADIAN PaciFic Ry. Co. (1901), 5 
Terr. L. R. 143; 21 Cc. L. T. 461.— 


Gc. ———- ——.}—-SAYERS v. BRITISH 
CoLuMBIA ELEOTRIC Ry. Co., Lrp. 
@. GRAND (1906), 12 B. C. R. 102.—CAN, 





; -———. }}— BRITIEH COLUMBIA 
ELECTRIC RY. Co. v. PRIBBLE, [1926] 
A. C. 466.—CAN, 





for a warrant.—SEAMAN ©. DEWOLF | within of employment.}—An e. Injury sustained through 
1845), 1 N. 8. R. (1 Thom.) 193.— | action for ibe! on pitt, a conductor, | careless driving.)—Pltf. sued defts. for 

! ; }—Bo Preri (1860) Pde th A ee dut wee sigaged ta ‘his lawful yd tion on 
®N. B. R. (4 All.) 443.—-0AN, not an action within 16 Vict. o. 99, | the atreet, by defts.’ oar being so care- 
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gives a general limitation of two years for bringing 
actions under “ public, local & personal, or local 
& personal Acts,’ & “‘ Acts of a local & personal 
nature ’’ :—Held: the two first-mentioned Acts 
were public, local, & personal, or local & personal, 
or of a local & personal nature within Limitation 
of Actions & Costs Act, 1842 (c. 97), 5s. 5.— 
MoorE v. SHEPHERD (1854), 10 Exch. 424; 3 
C. L. R. 543; sub nom. SHARP v. SHEPHERD, MOORE 
v. SHEPHERD, 24 L. J. Ex. 28; 24 L. T. O. S. 
97; 3 W. R. 57. 


Annotation :-—Reld. Carr v. Royal Exchange Assce. (1862), 
1B. &S8. 956. v ¢ 


C. Fatal Accidents. 


Fatal accidents generally.|—-See NEGLIGENCE, 
Vol. XXXVI., p. 131, Nos. 869-871. 

Maritime Conventions Act, 1911 (c. 27.)]—See 
SHIPPING. 


D, Computation of Period. 

919. Whether day on which act done included.] 
—In computing the six months limited by Con- 
stables Protection Act, 1750 (c. 44), s. 8, for bringing 
an action against a magistrate for false imprison- 
ment, the day of discharge from imprisonment is 
to be reckoned exclusively. Therefore, where a 
party, discharged on Dec. 14, sued out a writ on 

une 14 following, it was held that the action 
was commenced in time.— HARDY v. RYLE (1829), 
9B. & C. 603; 2 Man. & Ry. M. C. 301; 4 Man. 
& Ry. K. B. 295; 7L. J. O.S. M. C. 118; 109 


EB. R. 224. 
Annotations :—Consd. Young v. Higgon (1840), 6 M. & W. 
49. Refd. Webb v. Fairmancr (1838), 3 M. & W. 4733 
Radcliffe v. Bartholomew, ete a B. 161. 
Kitchen v. Shaw Thane 6 Ad. & El. 729; Erp. Johnson 
1839), 7 Dowl. 702; Gibson v. Ireson (1842), 3 Q. B. 39; 
ilkinson v. Gaston (1846), 9 Q. B.. 137; Lindsay ». 
i De ase 12 Jur. 286; Kar p. Gordon (1855), 25 
L. J. M. C. 12; Taylor v. Carr (1362), 2 B. & S. 335; 


Lawrence v. Todd (1863), 14 C. B. N.S. 554. 


When time begins to run.j]—Sce Sub-rect. 6, 
B., post. 





lessly & rapidly driven that he was 
obliged to jump into a drain to save 
himsolf, & was hurt :—-Held: C. 8. C., 
c. 66, 8. 83, applied to a suit of this 
nature, & the action should have been 
brought within six months.—KELLY 
vw. OTTAWA STREET Ry. Co. (1879), 3 
A. R. 616.—CAN, 


f. ———.] —- CROMPTON 0. BRITISH 
COLUMBIA ELECTRIC Ry. Co. (1910), 
14 B.C. R. 224; 438. C. R. 1.—CAN., 

g: Injury received while working 
at ice house.}—An injury caused by the 
defective state of a scaffold being 
used in the construction of an ice house 
for the use of a ry. co. is not one 
*‘gustained by reason of the con- 
struction or operation of the railway,”’ 
within Railway Act, 1906, s. 306, & 
an action to recover damages for such 
injury is not barred by that section by 
the lapse of a year.—SUTHERLAND 0. 
CANADIAN NORTHERN Ry. Co. (1911), 
21 Man. L. R. 27.—CAN. 

h. ———.}-—The Iimitation prescribed 
by Manitoba Railway Act, s. 116, 
applies in case of an action brought by 
a railway passenger claiming indemnity 
for injury sustained by reason of the 
construction or operation of the 


the 


general plan.}-— 





ursuer ave 
the Bu 


nsing the 
Act, 


160.—SCOT. 


— ca 
horses. }—~ 


railway.—WINNIPEG ELECTRIC Ry. | Sess.) 168.—SCOT. 

Co. v. AITKEN, aie 2D. L. R. 71; 

bal 8.C. R. 686; [1923] 1 W. W. R. A 
56.—CAN. Knocked down 


k. Construction of culvert—By road | io 
company.) -—~ Vefts., a road oo., in- 


corporated under General Road Com- authority. They pl 
panies Act, 1887, constructed a cul- {| action was barred 
vert across a in an improper | bro 
manner :~——~Heild: the construction of {| acci 

vert was a thing done in pur- | vant to sup 


BakER Uv. 


oul 
suance of the Act & the time for 
ted ‘es 8. O. 199.—SCOT. 


bringing the action was limi 


within six months after the date of p. 
accident.-— WEBB iv. 
STONEY CREEK CONSOLIDATED KoAaD 
Co. (1894), 26 O. R. 343.—-CAN, 


l. Public works authorised by bye- 
lawe—Devialion 0 
ILSON 0. 
CORPN., [1913] A. C. 181, P. C.—CAN, 

m. Action against local authority— 
For injury to child in fever hosjziial.) 
—In an action for damages raixed in 
Feb. 1902, against the local authority 

rred that hia pupil ohfid 
ad, on Apr. 2, 1901, been removed to 
Fever Hospital c 
local authority and that on Apr. 3 
the child waa injured 
over bimself a bottle of nitric aci 
which had been left within bis reach 
b a servant of defenders while 
clea ward :—Held: 
action was barred by Public Health 
1897.—DUNCAN 0. 
MaGisTraTus (1902), 5 F. (Ct. uf Sess.) 


a Oona officer of volunteers 


ILSON 0. 
Crry RoyvaL GARRISON ARTILLERY 
VOLUNTEERS (1904), 7 F. 


0. Working of ambulance—By _local 
authorit ep man injured by being 
by an ambulance be- 
to a local authority brought 
an action of damages nst the local 


as it had not been 
bt within two months of the 
nt :—-Held : defenders were rele- 
rm their 
LASGOW 


SUB-SECT. 2.— WHEN Time BEGINS TO Run. 
A. Cause of Action. 


920. General rule.|—By a turnpike Act trustecs 
were appointed with authority to cut drains in 
lands adjoining the roads, maki reasonable 
satisfaction to the owners thereof. "h y the same 
Act if was provided that all actions, for anything 
done in pursuance of the Act, should be brought 
within six months after the doing the th 
complained off... . 

Semble: the limitation of the action is to be 
reckoned, not from the time of doing the act, but 
of sustaining the injury—SuTron v. CLARKE 
ea 6 Taunt. 29; 1 Marsh. 429; 128 BH. R. 


Annotations :—Distd. Nicklin v. Williams (1854), 10 Exoh. 
259. Refd. Blakemore v. Glamorganshire Canal Co. (1829), 
3 YY. & J. 60; Bonomi v. Backhouse (1858), K. B, & iH 
622. Mentd. Joncs v. Bird (1822), 5 B. & Ald. 887; 
Boulton v. Crowther (1824), 2 B. & ©. 703: Hall v. Smith 
(1824) 2 Bing. 156; Smith v, Shaw (1829), L. & Welsb. 
8; Grocers’ Co. v. Donne (18386), 3 Bing. N. C. 84; 
R. v. Eastern Counties Ry. (1842), 6 Jur. 657: Dawson 
v. Paver (1847), 5 Hare, 415; KR. wv. G. N. Ry. (1849), 
14 9 B. 25; Smnith v. Kenrick (1849), 7 C. B. 515; Metcalf 
v. Hetherington (1855), 24 L. J. itx. 314; Rogers v. 
Rajendro Dutt (1860), 13 Moo. P. OC. C. 209: Hollida 
v. St. Leonard’s, Shoreditch Vostry (1861), 11 CG. B. N.S. 
192; Whitehouse v. Followes (1861), 10 C. B. N.S. 765; 
Clothier v. Webster (1862), 12 C. B. N.S. 790; Coe v, Wise 
(1864), 6 B. & 8S. 440; Tobin ». R. oe): 16 C. B. N.S. 
310; Fletcher vo. Rylands (1866), L. BR. 1 Kxch. 
Mersoy Docks Trustees v. Gibbs (1868), L. R. 1 H. L. 3: 
Kast Fremantle Corpn. v. Annols, [1902) A. C. 313; 
Roberts v. Charing Cross, Euston & Tlampstoad Ry. 
(1903), 87 L. T. 732; Maxoy Drainage Board »v. GQ. N. Ry. 
eee 76 J. P. 236; Boynton v. Ancholmo Drainage & 
avigation Comrs., (1921) 2 K. B. 213; Howard-Flanders 
v. Maldon Corpn. (1926), 135 L. T. 6. 


921. Selzure on suspicion of smuggling.]— 
Where the commander of one of the King’s armed 
vessels seized a vessel & cargo at sea, & brought 
them into the next port, on suspicion of smuggling ; 
& after process in the Exchequer the owner 
obtained an order for redelivery, under which he 
obtained only part of the goods from deft. ; the 
owner cannot maintain trover for the remainder, 
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rte co nmeeealanetne = meetin ae 


By ambulance aasoctation. 
— A man, who had been Injure 
through being run over by an ambu- 
lance wagon belonging to an ambulanoe 
association, brought an action = of 
damages against the association more 
than six months after the date of the 
accldont :-—/leld: as the ambulance 
association was not charged with 
any public duty or authority, it could 
not. plead the protection of Pubilo 
Authoritios Protection Act, 1493.—AYR 
». ST. ANDREWS AMBULANCK ASHOUN., 
(1918) S. C. 158.—sCurT, 


q. Failure to cleanse drains,.)-—Held : 
the only enactment which imposed 
an express duty of cleansing tho 
drains was Public Health (Scotland) 
Act, 1897, s. 103, & acco ingly. TY] 
the action was based on an alleged 
failure to discharge such a oh fl & as 
it had not been brought within two 
mouths, it was excluded by sect. 166 
of that Act.—-BRrAsH vv. PKKBLES 
MAGISTRATES, [1926] S. C. 995.—8COT. 
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PART VI. SECT. 6, SUB-SECT. 1.——D. 


9191. Whether day on which act done 
included.]}—In computing the time in 
which the action must be brought, 
the day on which the act was com- 
mitted must be excluded.—Hanns ov. 


r. Period expiring on a Sunday— 
Writ served following duy—Whether 
action timeously commenced. | —An action 
in the Sheriff Ct. against ao public 
authority is not tineously commenced, 
when the six months expires on 4 
Sunday, & the writ is served on the 
Sallowing Ara al IVEN v. GLASGOW 
OoBeN., (1920] 8. C. 584.—SCOT. 


through bolting 
lst DINBURGH 


(Ct. of 


fea of bar.— 
BPN., [{1916] 
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Sect. 6.—Nature of the protection: Sub-sect. 2, A. 
& B. (a) & (6).] 

if the action were brought after three months 

from the original seizure, though within three 

months from the order for the redelivery.— 

SAUNDERS v. SAUNDERS (1802), 2 East, 254; 


102 EB. RR. 866. 
Annotations :-—Distd. Collins v. Rose (1839), 5 M & W. 194. 


Consd. Titchmarsh v. Chapman (1843), 3 Curt. 703. 
Refd. Smith v. Wiltshire (1821), 2 ar . & Bing. 619; 


Jenkins v. Cooke (1833), 1 Ad. & El. 372, n. 

922, Undermining wall — Fall of wall later.}— 
Though Highway Act, 1772 (c. 78), s. 81. directs 
that. actions against any persons for any thing 
done or acted in pursuance thereof, shall be 
commenced within three calendar months after 
the fact committed, & not: afterwards; yet it sur- 





veyors of highways, in the execution of their 
office, undermine a wall adjoining to the highway, 
which does not fall till more than three months 
afterwards, they are subject to an action on the 
case, for the consequential injury within three 
months after the falling of the wall.—ROBERTS v. 
READ (1812), 16 Fast, 215; 104 EB. R. 1070. 
Annotations :— Folld. Gillon v. Boddington (1824), 1 C. & P. 
641. Distd. Howoll ». Young (1826), 8 Dow. & Ry. K. B. 
14, Apid. Blakemore ». Glamorganshire Canal Co. (1829), 
3 Y. J. 60. Distd. Wordsworth v. Harley (1830), 
1B. & Ad. 301; Nicklin », Willlame (1854), 10 Iixch. 259. 
Refd. Sutton ». Clarke (1815), 6 Taunt. 29; Rowbotham 
vw. Wilson (1857), 8 KE. & B, 123; Mitchell o. Darley Main 
Colltery Co. (1884), 14. Q. B.D. 125; Freehorn v. Leeming, 
est 1K. RB. 160. entd. Bonomi ». Backhouse (1858), 
-B. & FE. 622; Dalton ». Angus (1881), 6 App. Cas, 740. 
923. --— -}— The London Dock Act, 
1800 (c. 47), s. 151, enacts that no action shall be 
commenced against any person for anything done 
in pursuance of that Act after six calendar months 
next aftcr the fact committed. The London Dock 
co. had, two years before the commencement of 
this action, undermined the wall of a wharf in 
one undivided third part of which pltf.’s father 
then had a life interest, with remainder to his 
son in fee. In consequence of this undermining 
the wall fell, but after pltf.’s title accrued :— 
Held: the action having been brought within 
81x months after the falling of the wall was suffi- 
cient.—GILLON v. BODDINGTON (1824), 1 C. & P. 
541; Ry. & M. 1613; 171 BE. RR. 1308, N. P. 
Annotations :—Distd. Howell v. Young (1826), 6 B. & C 


259; Wordsworth v. Harley (1830), 1 B.& Ad. $91; 

Nicklin v. Williams oe 10 Exch. 259. x. Freeborn 

v. Leeming, [1926] 1 K. B. 160. Refd. Bonumi v. Back- 

house (1858), EK. B. & E. 622; Mitchell v. Darley Main 
14 Q. B. D. 125. 


Colliery Co. (1884), 

924. Separation by low wall— Subsequently 
raised.]——Pitf., reversioner of land, declared against 
deft., who was a surveyor of highways, for dig- 
ging, etc., his close, separating a portion of it 
from thle residuc, & keeping it so separated, & 
adding such portion to the public road. The 
separation was by a wall, which was begun more 
than three calendar months before the action 
brought ; it was at that time very low, but formed 
a complete division between the parcels of land. 
After the commencement of the three months the 
wall was raised & finished :—Held: as there was 
a complete separation before that period, the 
raising of the wall‘was not such a new act of 
severance as would take the case out of the 
limitation in Highway Act, 1772 (c. 78), s. 81, 
which requires all actions for things done in 
pursuance of that statute, to be commenced 
within three calendar months after the fact 
committed.—WorRDswoRTH v. Harirey (1830), 
1B. & Ad. 391; 9L. J. O. S. M. C. 50; 109 
E. BR. 833. 

Annotations :-—Conetd. Titchmarsh v. chepman (1 843), 8 Curt. 
u ; : : 


03; Selmes v. 1871), L. B. 7 Refd 
i lh Ed, age Ge. (1884), 8 er & M. K. B. 


8 
301; Holmes e, Wileoh (1699), 10 Ad. & El. 603. 


_ Pusurc Auruorities, Bopies AND OFFICERS. 


925. Successive subsidences.} —- By Public 
Health Act, 1875 (c. 55), s. 264, an action against 
a local authority for anything done or intended 
to be done or omitted to be done under the Act 
must be commenced within six months next after 
the accruing of the cause of action. 

Where an excavation made by a local authority 
under a street, for the purpose of laying a sewer, 
was not properly filled mm, & in consequence 
subsidence of pltf.’s land with injury to houses 
thereon took place, which began at a period more 
than six months before, & went on continuously 
down to the commencement of an action by pltf. 
in respect of such subsidence :—Held: the 
further subsidence, which took place within the 
six months before action,. constituted a distinct 
cause of action, in respect of which the action 
was maintainable notwithstanding the above- 
mentioned enactment.—CRUMBIE v. WALLSEND 
Loca. Boarp, [1891] 1 Q. B. 503; 60 L. J. Q. B. 
302; 64 L. T. 490; 55 J. P. 421; 7T. L. R. 
229. C. A. 

Annotation :—Refd. Markey v. Tolworth Joint Hospital 

District Board (1900), 69 L. J. Q. B. 738. 

926. Seizure of goods mortgaged—Followed by 
sale.|-Where an owner of trams let them to a 
third person & during such letting they were 
iegally distrained for arrears due from the 
person hiring, while not carrying such person’s 
goods & afterwards sold, such owner might sue 
within six months from the time of sale on a 
count complaining of injury done to his rever- 
sionary interest by the seizure & sale.—JENKINS 
7 a (1833), 1 Ad. & El. 8372, n.; 110 E. Rh. 

248. 


Annotation :-—Refd. Fraser v. Swansea Canal Co. (1834), 
1 Ad. & El. 354. 


927. ——.]——- The Act directed, that all 
actions for anything done in pursuance thereof 
should be commenced within six months next 
after the fact committed, or, in case of a continua- 
tion of damages, then within six months next 
after the doing such damage should have ceased. 
Jollieries, machinery, barges, etc., had been mort- 
gaged by C. to F., to sccure the repayment of 
certain moneys, with a proviso, that in case of 
default F. should stand possessed of all the 
mtged. property, in trust to levy out of the same 
so much as should be due to him. F. died, & 
pitf. took out administration, after which the 
mtgor., who had remained in possession, made 
default, but was not dispossessed, & afterwards 
made a demise of the property to another party, 
of which transaction pltf. was not proved to have 
had any knowledge. The mtgor.’s lessee took 
possession, & put his name upon the b 8. 
These, & a quantity of coal, the produce of the 
collieries, were afterwards seized by the co. for 
rates due from the mtgor.’s lessee, & sold. The 
administrator commenced an action of trover 
against the co. for the goods, more than six months 
after the seizure, but within six months of the 
sale :—Held: the suit was commenced in time, 
since plitf.. who was out of possession, had no 
cause of action till the goods were sold. Semble: 
if mtgor.’s lessee had sued, whether in trespass or 
trover, his action must have been commenced 
within six months of the seizure.—FRASER v. 
SwansEA CanaL Co. (1834), 1 Ad. & El. 354; 
3 Nev. & M. K. B. 391; 3 L. J. K. B. 153; 110 
EB. R. 1241. 

Annotation :—Hentd. Edmands v. Best (1862), 7 L. T. 279. 

928. Distress for arrears of rate—Followed by 
sale.]|——-CoLLins v. Rose, No. 515, ante. 

929. Wrongful conviction—Followed by ecom- 
mittal.}—-FULLER v. SuTToON, No. 646, ante. 
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930. ——— Followed by distress.)— A mazgis- 
trate, having convicted & fined pltf. for an offence 
under Vaccination Acts, issued a distress warrant 
in default of payment of the fine, & a distress was 
put in on pltf.’s premises accordingly. Subse- 
quently the conviction of pltf. was quashed for 
want of jurisdiction. In an action by pltf. against 
the magistrate for illegal distress:—Held: the 
period limited by Public Authorities Protection 
Act, 1893 (c. 61), s. 1, began to run from the entry 
on plitf.’s premises, & not from the date of the 
conviction.— POLLEY v. FoRDHAM, [1904] 2 K. B. 
845; 73 L. J. K. B. 687; 90 L. T. 755; 68 
J. P. 321; 53 W. R. 88; 20 T. L. R. 435; 48 
Sol. Jo. 486, D. C.; subsequent proceedings, 91 
L. T. 525, D. C. 

931. Wrongful committal—Return of service of 

judgment summons./—So long as a committal 
order stands, an action will not lie at the suit of 
a judgment debtor against the high bailiff of the 
county ct. for not having served him, debtor, with 
age judgment summons upon which the order is 
made. 
Any such action against the high bailiff, by 
virtue of Public Authorities Protection Act, 18038 
(c. 61), must be brought within six months of the 
*‘ act, neglect or default’? complained of, & there- 
fore it must be brought within six months of the 
time when the bailiff made the return of the 
service of the judgment summons & the county 
ct. judge acted upon it. 

The date of the arrest on the committal order 
is not the date of the ‘‘ act, neglect, or default.” 
—TuURLEY v. Daw (1906), 94 L. T. 2163 22 
T. J. R. 231. 

Annnalion :—Consd. Freeborn v. Leeming, [1926]1 K. B. 


Continuing cause of action.]—Sece Sub-sect. 2, 
B., post. 


B. Continuance of Injury or Damage. 
(a) General Principles. 

832. Necessity for continuing cause of action.|— 
The true answer, as it seems to me, is, that no fresh 
cause of action arises from each fresh damage, but 
that, where there is not only a fresh damage but a 
continuance of the cause of damage, such continu- 
ance of the wrongful act which caused the damage 
constitutes a fresh cause of action (WILLIAMS, J.). 
—-WHITEHOUSE v. FELLOWES (1861), 10 C. B. N.S. 
765; 30 L. J. C. P. 305; 41. T.177; 26 J. P. 40; 
9W.R. 5657; 142 BE. lh. 654. 


Annotations :—Consd. Darley Main Colliery Co. v. Mitchell 
1886), 11 App. Cas. 127; R.v. Marshland Smeceth & Fon 
istrict Comrs., [1920) 1 K. B. 155. Refd. Holliday v. 

St. Leonard oreditch, Vertry (1861), 11 C. B. N. 8. 
192; Clothier v. Webster (1862), 12 GC. B. N. 8. 790; 
Brownlow v. Metropolitan Board of Works & Aird (1864), 
16 Cc. B. N. 8. 546; Coe v Wise (1864), 5 B. & S. 440; 
Obrby v. Ryde Comrs. (1864), 33 L. J. Q. B. 296; Mersey 
Docks Trusteer v. Gibbs (1866), L. R. 1H. L. 93: Bathurst 
porous ~ a oa (1879), 4 App. Cas. 256; Colley 


v. - (1880), 5 Kx. D. 277; Greenwill v. 
Low Beechburn al Co., (1897) 2 Q. B. 165; Hall ov. 
Norfolk, [1900] 2 Ch. 493: Turner v. Mid. Ry. (1911) 
104 L. T. 347 td. Parsons © Matthen, Bethnal 


Green (1867), L. I. 3 C. P. 56; Taff Vale Ry. Amalga 
mated Soc. of Railway Servants, {1901) A. C. 426. 

933. .|\—CAREY v. BERMONDSEY METNRO- 
POLITAN Borouah, No. 953, post. 

934. ——-.]—-The words * in case of a con- 
tinuance of injury or damage within six months 
next after the causing thereof ’’ in Public Autho- 
rities Protection Act, 1893 (c. 61), s. 1, do not 


PART VIL. seed . ‘esata da 2.— 
- (a). 
932 {. Necessity for continuing cause 


action. continuance of injury 
or damage,” in the sense of Pablic 





& in such a case 


Authoritics Protection 
refere to the case of an act, neglect, 
or default which {s in {teelf continuous 
& continuous loss or damage, 
the six months run 


mean or refer to a damage inflicted once & for 

all which continues unrepaired, but to a new 

damage recurring day by day in respect of an act 
done, it may be, once for all at some prior time, 
or repeated, it may be, from day to day. 

_ Where, therefore, there is in this sense a con- 
tinuing cause of action, & the action is brought. 
before or within six months after the ceasing of 
the damage, pitf. is not limited to damages 
sustained within six months before action brought. 

Pltis. are, therefore, I think, entitled to recover 
for a greater period than six months, & up to the 
period of six years limited by the Stat. Limitations 
(BUCKLEY, J.).—HARRINGTON (EARL) v. DERBY 
Corpn., [1905] 1 Ch. 205: 74 L. J. Ch. 219; 92 L. Ty 
153; 69 J. P. 62; 21 T. L. R. O83 8 LL. GR. 
321. 

Annotations art cans Hague v. Doncaster R, D. C. (1908), 
100 L. T. 121. Cousd. Huyton & Roby Was Co. v. 
Liverpool Corpn., (1926] 1 K. B. 146. Reta. Jones v, 
Llanrwst U. C., (2911) 1 Ch. 393: Ro oe Marshland, 
Smeeth & Fen District. Comrs.,, [1920] 1 K. B. 155; 
Hesketh v. Birmingham Corpn. (1922), 93 L. J. K. B. 
461. Mentd. Foster »v. Warblington U. D. C. (1908), 
70 J. P. 233: Hobart v. Sonthend-on-Sea Corpn. (108), 
756 L. J. K. B. 305; Kennard ». Cory, [1922) 1 Ch. 264. 
985 Distinction between damage by single act 

continuing unrepaired—& new damage continually 

arising from single act.|—-HARRINGTON (MARL) v. 
DERBY Corpn., No. 934, ante. 

9386. Effect of cessation of injury —Cause of 
injury continuing./—BLAKEMORE pv. GQLAMORGAN- 
SHIRE CANAT Co., No. 941, post. 

9387. —~ -.|——-BARNETT v. WooLwicit BorouGi 
Councin, No. 944, post. 


(6) Continuance of Injury. 


938. Wrongful imprisonment.] -—1f a man be 
imprisoned by a justice’s warrant on Jan. 1 & 
kept in prison till Feb. 1, he will be in time if he 
brings his action within six months after Keb. 1, 
for the whole imprisonment. is onc entire trespass. 
—Pickrrsains. v. PALMER (1761), Bull, N. BP. 25, 

2 


‘Annotation :-—Mertd. Collings v. Heywood (1839), 8 TL. J. 
Q. B. 98. 


939. ——— Continued without justification.| — 
In trespass against the adjutant of a regiment of 
local militia for arresting & imprisoning a sergeant 
in the same regiment, upon a charge of unsoldier- 
like conduct in exciting disobedience & mutiny, 
it is a good defence upon the general issue that 
the action was not brought within six months 
after the fact committed ; but if the imprison- 
ment is continued by deft., in pursuance of orders 
from the commanding officer of the regiment, to 
a period within six months, the action lies ; 
unless the continuance of it be justiflable on the 
part of the commanding officer; & such con- 
tinuance was held to be justiflable where it was 
in order to bring pltf. to a general court martial 
for uttering words in the presence of several 
sergeants & others of the same reyiment, amounting 
to disorderly conduct on the part of pltf., to the 
prejudice of good order & military discipline, 
within sect. 24 of the arts. of war, art. 2, although 
the words uttered referred to an order made by 
the commanding officer, which he was not strictly 
competent to make, & although pltf. wae acquitted 
by the sentence of the court martial.— BAILEY v. 
WARDEN (1815), 4M. & 8. 400; 105 FE. R. 882. 
Annotation :-—Mentd. Dawkins v. Paulet (1869), L. KR. 6 

Q. B. 94. 


ia the date when tho itnjuria & 
ae giving risxo to the cause 
of action cease to concur. ~— JAMES 


rp & SON Ft. ARRHEAD 
RO sTHATES, 11923) 8. U. 915.—SCOT. 
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Sect. 6.—Nature of the protection: Sub-sect. 2, B. 
(b) & (c).) 

940. Discontinuous imprisonments.!—PIti., 
who had been dismissed from the office of 
town clerk of L., & had been ordered by the town 
council to deliver up all books, etc., in his custody, 
was, by a warrant, dated Oct. 8, ordered to be 
committed to gaol, under Municipal Corporations 
Act, 1835 (c. 76), s. 60, for neglecting to obey 
that order. This warrant was executed on a 
Sunday, & pltf. conveyed to gaol under it on 
Oct. 17. This was done in pursuance of an 
opinion given by S., who had been since appointed 
town clerk, that such an arrest was legal, & 8., 
after being expressly informed of the arrest, 
approved of it. On Oct. 24 a second warrant, 
which was obtained by S8., as attorney of the 
town council, for the purpose of detaining pltf., 
notwithstanding the illegal arrest, & was dated 
Oct. 8, & made by the same justices upon the 
application of the town council, was lodged at 
the gaol. Plitf. was, on Nov. 2, ordered by this 
ct. on habeas corpus to be discharged from custody 
under these two warrants, without being actually 
brought up before the ct. Prior to the order for 
pltt.’8 discharge being received by the gaoler, 
viz., on Nov. 1, a third warrant, made by the 
same justices, upon the application of the town 
council, acting as paving comrs. under a local 
Act, & procured for the purpose of remedying 
a defect in the second warrant, was lodged with 
the gaoler, who, consequently, refused to discharge 
pltf. under the order of the ct. This warrant was 
applied & pressed for by S., notwithstanding the 
habeas corpus had issued. On Nov. 4 a warrant, 
founded on a ca. sa. issued, without collusion, at 
the suit of a creditor of pltf., was lodged with the 
gaoler. <A rule for pltf.’s discharge from custody 
being again obtained, was discharged, so far as 
related to the custody under the ca. sa. On 
Mar. 2 pitf., having settled with his detaining 
creditor, was discharged from gaol, & on that day 
was again arrested after proceeding a few yards 
from the prison gate, under a fourth warrant, 
& was detained in gaol under it until Mar. 8, when 
he was discharged by judge’s order. This fourth 
warrant recited that pltf. had been convicted on 
the complaint of T., who was authorised by the 
town council for that purpose, for that he having 
been dismissed from the office of town clerk had 
wilfully neglected to deliver books, etc., pursuant 
to an order of the town council, & that it had been 
adjudged that he should be committed to gaol 
for his offence. The warrant then directed plté. 
to be kept in custody accordingly. S., as attorney 
for the town council, applied for & obtained the 
fourth warrant, & gave express directions to have 
pltf. arrested under it upon his discharge from the 
ca. sa.:—Held: (1) the imprisonment under the 
third warrant was not a continuance of the im- 

risonment under the first two warrants, & there- 
ore Municipal Corporations Act, 1835 (c. 76), s. 133, 
barred an action in respect of the imprisonment 
from Oct. 16 to Nov. 2, unless brought within 
six calendar months of the latter day; (2) the 
same sect. was a like bar to an action in respect 
of the time between Nov. 3 & Mar. 2, as defts., 
the town council, must, under the circumstances, 
be considered as abandoning the third warrant 
after pltf.’s discharge, & were, therefore, not 
responsible for his imprisonment under it.— 
EGGINGTON v. LICHFIELD CoRPN. (1855), 5 E. & B. 
100; 24L. J. Q. B. 860; 26 L. T. 0. S. 27; 19 
J.P. 819; 1 Jur. N.S. 908; 119 BE. R. 418. 


mar irae ‘Generally, Mentd. Flood v. Jackson, [1895] 





———— 
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941. Wrongful taking of water by canal com- 
pany—Cessation of injury though cause continuing. ] 
—A., who was entitled, by Act of Parliament, to 
all the surplus water, & such as was not necessary 
for the purposes of a canal, brought an action 
against the canal co. for an illegal abstraction of 
water, & alleged in his declaration continuing acts 
of commission & omission from an antecedent 

eriod, by which he was deprived of the water 
or nine weeks in the year 1825, & for seventeen 
weeks in the year 1826 :—Held: the co. were 
within the protection of the limitation clause of 
30 Geo. 3, c. 82, s. 79, which enacted that any 
action for anything done in pursuance of the 
Act, should be brought within six calendar months 
next after the fact committed, unless there be 
a continuation of damage; & also there was no 
continuation of damage, inasmuch as there was 
a cessation of injury, although the cause from 
which the injury proceeded was continuing. 

Qu.: whether acts of omission would be within 
the limitation clause.—-BLAKEMORE v. GLAMORGAN- 
SHIRE CANAL Co. (1829), 3 Y. & J. 60; 148 EH. R. 
1092 ; affd. sub nom. GLAMORGANSHIRE CANAL Co. 
v. BLAKEMORE (1832), 1 Cl. & Fin. 262, H. L. 
Annotation :—Refd. Smith v. Shaw (1829), 10 B. & C. 277. 


942. Pollution of stream.|—Pltf. sued defts., 
the rural district council of D., to recover damages 
for the death of three cows, which died in con- 
sequence of drinking water from a stream running 
through pltf.’s land, which had been polluted by 
the discharge into it of an effluent from sewage 
works belonging to defts. The cows died re- 
spectively in Nov. 1906, July, 1907, & Sept. 1907. 
The plaint in the action was issued on Apr. 22, 
1908, down to which time the pollution of the 
stream still continued. 

In answer to pltf.’s claim defts. set up the Public 
Authorities Protection Act, 1893 (c. 61), alleging 
that the death of each cow constituted a separate 
cause of action, & that, as each death took place 
more than six months before the plaint was issued, 
pitf. was not entitled to bring his action :—Held: 
there was a “ continuance of injury or damage ”’ 
within Public Authorities Protection Act, 1893 
(c. 61), s. 1 (a), & pitf. was consequently entitled 

maintain his action—HAGUE v. DONCASTER 
RURAL District Counci, (1908), 100 L. T. 121; 
73 J. P. 69; 25 T. L. R. 130; 53 Sol. Jo. 135; 
71L. G. R. 729, D. C. 


Annotation :-—Reftd. Huyton & Roby Gas Co. v. Liverpool 
Corpn., [1926] 1 K. B. 146. 


943. Nulsance— Cessation of nuisance before 
period of limitation.]—In an action for an injunc- 
tion to restrain an alleged nuisance by a borough 
council, pltf. failed to prove that he had com- 
menced his action within six months of the nuisance 
having come to an end :—Held: under Public 
Authorities Protection Act, 1893 (c. 61), the action 
failed & must be dismissed, with costs as between 
solr. & client.—-BARNETT v. WOOLWICH BOROUGH 
CoUNCIL (1910), 74 J. P. 441. 

044. ——— Non-repair of 
LEWES CoRPN., No. 959, post. 
year 1824 certain comrs. (pltfs.) were empowered 
& authorised to pave, repair & maintain (inter 
alia) a street known as Park Square East, near 
Regent’s Park in the county of London, & were 
appointed to be comrs. of sewers of the district 
wi which such street was situated for the 
purpose of making, omapar peoa & keeping in re- 
per (inter alia) a sewer under Park Square East. 

y the same Act it was provided that when any 
sewer under the direction of the comrs. acti 
under any commission of sewers in pitfs.’ distri 


sewer.] —A.-G.  v. 
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should require to be repaired, pltfs. might give 
three days’ notice to such comrs. requiring the 
repairs to be carried out, & might, default, 
themselves carry out such repairs & recover the 


cost from the comrs. in default. By an Act | 


passed in 1848 the sewers under the management 
of pltfs. became vested in the Metropolitan 
Comrs. of Sewers, & by the Metropolis Manage- 
ment Act, 1855 (c. 120), in the vestry of the 
parish in which they were situated. The sewer 
under Park Square East thus became vested in 
the Marlyebone Vestry & ultimately, by virtue of 
the London Government Act, 1899 (c. 14), in deft. 


uncil. 

In 1909 the sewer in question fell into disrepair, 
with the result that the road under which it was 
laid subsided. Pltfs. gave three days’ notice of 
want of repair, & failing the carrying out of those 
repairs by defts. themselves did the work & sought 
to recover the amount from the defts. under the 
Act of 1824 alternatively as damages for negli- 
gence, & in the further alternative as money paid 
to the use of defts. Defts. contended that, 
assuming the liability imposed by the Act of 1824 
was at one time placed upon the Metropolitan 
Comrs. of Sewers, the Metropolis Management 
Act, 1855 (c. 120), did not transfer the liabilities 
of those comrs. to the vestry & that the vestry 
were not comrs. acting under a commission of 
sewers. ‘They further contended that there was 
no negligence; &, lastly, they contended that if 
there was negligence the claim was barred by 
Public Authorities Protection Act, 1893 (c. 61): 
—-Held: the liability to repair the sewer was 
upon defts.; upon the facts non-repair was due 
to negligence; & the duty to maintain, support 
& keep the road in repair which lay upon pltfs. 
was a continuing one, & the default of defts. to 
repair the sewer & thus render the performance 
by pltfs. of their duty possible was a continuing 
wrong, & the consequence of defts.’ refusal to do 
the work was to render it reasonable & proper for 
pltfs. in order to discharge their duty to do this 
work & incur the expense sued for, & therefore 
pitfs. were entitled to recover the amount claimed. 
—Hart v. St. MARYLEBONE BOROUGH COUNCIL 
(1912), 76 J. P. 257; 10 L. G. R. 502. 

Annotation :-—Refd. R. v. Marshland Smeeth & Fon District 
Comrs., [1920] 1 K. B. 155. 

946. Negligencé of drainage commissioners—- 
Causing floods.)|—R. v. MARSHLAND SMEETH & FEN 
DISTRICT Comsus., No. 886, ante. 

947. -|—BOYNTON v, ANCHOLME DRAIN- 
AGE & NAVIGATION Comrs., [1921] 2 K. B. 213; 90 
L. J. K. B. 75; 124 L. T. 54; 85 J. P. 33; 18 
L. G. BR. 610, C. A. 

Annotations :—Folld. Huyton & Roby Gas Co. v. Liverpool 
Corpn., (1926] 1 K. B. 146. Retd. Sheppard v. Glossop 
Corpn., {[1921] 3 K. B. 132. 

948. Negligence in filling in excavation in road- 
way.J}—A highway authority, in making up a 
road, had, in doing so, omitted a precaution which, 
if taken, would have made the work done safe 
instead of dangerous. 

There..4g one defence which is raised on the 

i was just mentioned by counsel for 

efte. in’ argument :—namely, Public Authori- 
ties Protection “&, 1893 (c. 61)... . It is true 
that the act or negf was in one sense complete 
more than six monvefore the writ, but the real 
seri is “‘ when /the cause of action arise ? ” 

e “ act or negleg/ was & fresh “‘ act or neglect ”’ 
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VI oof SUB-SECT | oe dainags 


Bora not “a 
t. by accident.J—~The 


damage” in 
IXVITI. 


at the time of the accident, & w 

; as not concluded 
once for all when the street was made up (Lusn, J.). 
—McCLELLAND v. MANCHESTER CORPN., {t912] 1 
K., B, 118; 8] L. Je K, B. 98 ; 105 I. T, TU7 ; 

ie, 21; he R. 21; 91.G. QR. 1209. 
tations :-— » Sheppard wv. Glossop B hc , 
(1921) 3 K. B.132, Mentd. Papworth . Battormon Compa, 
[1914] 2 K. B. 89: Thompson v. Bradford Corpn. & 
Tinsley, [1915] 3 K. B. 13; Baldwin rv. Halifax Corpn., 
(1916), 85 L. J. RK. B. 1769 ; reyworth v. Battersea Corpn. 
(No, 2), [1916] 1 K. B. 583; Moul ». Tiling (1918), 88 
a ee a 505; Carpenter rt. Finsbury B. C., (1920) 


949. Damage to gas pipes.] — Defts., a 
municipal corpn., as the waterworks undertakers 
for their borough & acting under powers conferred 
by a special Act, which incorporated the pro- 
visions of the Waterworks Clauses Act, 1847 (c. 17), 
relating to the breaking up of streets, laid a water 
main in certain roads in which there were already 
gas pipes belonging to plitfs. ‘They completed the 
work in Sept. 1923. Defts. when filling in the 
ground after laying their main, neglected to ram 
the earth sufficiently, whereby pltfs’. gas pipes 
were deprived of the support to which they were 
entitled &, owing to a subsidence of the soil, 
sustained a series of fractures in the months of 
June & Dec. 1923, & July & Sept. 1024. In 
Dec. 1924, pltfs. commenced an action for the 
damage suffered in consequence of the fractures. 
Defts. relied on the Public Authorities Protection 
Act, 1893 (c. 61), contending that the action had 
not been commenced within the six months 
thereby limited :—Held: (1) there was a con- 
tinuing duty upon the defts. under Waterworks 
Clauses Act, 1847 (c. 17), s. 32, to remedy the neg- 
lect in the improper filling in of the ground, & 
time did not begin to run under Public Authorities 
Act, 1893 (c. 61), so long as that. duty remained 
undischarged ; (2) pitfy. were entitled to recover 
compensation for all damage sustained by them, 
including that resulting from the fractures which 
occurred more than six months before action 
brought.—JluytTon & Roby Gas Co, v. LIVERPOOL 
Corpn., [1926] 1 K. B. 146; 05 1. J. K. B. 268 5 
134 I. J. 208; 90 J5.2P.45; 42 T. LR. 1103; 70 
Sol. Jo. 226; 24 LG. R. 1, CO. A. 

950. Seizure by revenue officers.}——Undcer 238 
Geo. 3, c. 37, 4. 23, which enacts ‘ that every action 
commenced against any person, for any act done 
by him relating to the public revenue of customs 
or excise, shall be commenced within three months 
after the matter or thing done ” :-—Jleld: where 
an officer seized a vessel on Aug. 23 & detained 
her until Sept. 20 following the time within which 
the action should have been brought, must be 
calculated from the first day of seizure, Aug. 23.—- 
Crook v. M‘Tavist (1823), 1 Bing. 167; 8 Moore, 
C. P. 266, n.; 1 L.5.0.8.C.P. 43; 130 EB. i. 68. 


Annotations :-—Refd. Fraser v. Swansea Canal Co. (1834), 
1 Ad. & El. 354; Jenkins ». Cooke (1834), 1 Ad. & El. 
372, n.; Collins v. Rose (1839), 5M. & W. 194. 





(c) Continuance of Damage. 


951. Damage by excavation—Cracked wall.} — 
By the Brighton Improvement Act, actions for 
any injury done by the comrs. under the Act, are 
to be brought within six months after the thing 
done. Defts., proceeding under that Act to dig 
a sewer, cracked the walls of pltf.’s house :—Held : 
pitf.’s right of action was limited to six months 
after the day on which the crack was occasioned, 
& did not continue for as long a time as the crack 
continued.—LLOYD v. WIGNEY (1830), 6 Bing. 


continuance of the injurious cffecta Authorities Protection Act, ed 
ca LABOO 


used by an accident ia SprrraL vo. CITY OF G Ww JORPN. 

1904), 6 F. (Ct. of Sees.) 828; 41 

nthe” eae by “Baplic | (1904). 8 6a9 : 12'S. I. T. 161.—B00T. 
EK 


130 


Sect. 6.—Nature of the protection: Sub-sect. 2, B. 
(c); sub-aects. 3 & 4, A. & B.] 


489; 4 Moo. & P. 222; 8L. J. 0.8. C. P. 161; 


130 E. R. 1369. 

Annotations :—Refd. Titchmarsh v. Chapman (1843), 7 Jur. 
1020; Harrington v. Derby Corpn., [1905] 1 Ch. 205; 
ie 9. Marehland Smeeth & Fen District Comrs., [1920] 
952. Damage constantly increasing.] 

—Pltf.’s house was built in 1874. Defts. in 1883, 

acting under statutory powers, constructed a 

sewer under a road near pltf.’s house, which, 

owing to defts.’ negligence in the construction of 
the sewer, was cracked & damaged. The cracks 
became gradually worse, & continued so doing till 

Dec. 1888, when pltf. brought an action to recover 

damages for the injury to his house :—Held: the 

action had been commenced within six months 
after the accruing of the cause of action, & defts. 

were not protected by Public Health Act, 1875 

(c. 55), 8. 264.—FamBROTHER v. BuRY RURAL 

SANITARY AUTHORITY (1889), 37 W. R. 544, D. C. 
958, Personal injuries..—On June 17, 1901, pltf. 

was injured by reason of the negligence of defts. 

On Oct. 8, 1902, she commenced an action to 

recover damages. At that time she was still 

suffering from the injuries she had received :— 

Held: the action had not. been commenced within 

the time limited by Public Authorities Protection 

Act, 1898 (c. 61), s. 1, & therefore it was not main- 

tainable. The words ‘‘ continuance of the injury 

or damage ’”’ in the sect. mean continuance of the 
act which caused the damage.—-CAREY v. BER- 

MONDSEY METROPOLITAN BOROUGH (1908), 67 J.P. 

447; 20T.U.R.2; 21L.G. BR. 219, C. A. 

Annotations :~~Folld. Copley v. Lecds Corpn, (1904), 68 

P, Jo. 196, Distd. Hague v. Doncaster R. D.C. (1808), 

‘ g. Gregory v Torquay Corpn. (1911), 

9 L. G. R. 772; Boynton wv. Ancholme Dralt 
Navigation Comrs., [1921] 2 K. B. 213. Folld. 
e. Leoming, {1926) 1 K. B. 160. Apld. Huyton & Roh 
Gas Co. v, Liverpool Corpn., {1926} 1 K. B. 146. Refd. 
Parker v. L. C. C. (1904), 73 L. J. K. B. 561; Harrington 
vw. Derby Corpn., [1905] 1 Ch. 205; R. v. Marshland 
Smeoth & Fon District Comrs., [1920] 1 K. B. 155. 

954. ———.|—CopLEY v. LEEDS CoRPN. (1904), 
68 J. P. Jo. 196, D. C. 

955. Serious nature subsequently dis- 
covered.|——-Pitf., being injured in an accident, was 
taken to a workhouse infirmary & placed under 
the care of deft., the medical officer. Deft. 
negligently failed to diagnose the nature of pltf.’s 
injury & made no attempt to give him the treat- 
ment which if given at the time would have 
effectually cured him. On Oct. 15, 1923, pltf. 
left the infirmary & from that time ceased to be 
under deft.’s care. He consulted another doctor, 
who discovered that his hip was dislocated, but 
as it was then too late to apply the necessary 
remedy, pitf.’s injury was permanent. On Apr. 25, 
1924, more than six months after he had ceased 
to be under deft.'’s care, he brought his action 
claiming damages for negligence :—Held: on the 
authority of Carey v. Bermondsey Metropolitan 
Borough, No. 958, ante, the action was barred by 
Public Authorities Protection Act, 1893 (c. 61), 8. 1, 
not having been commenced ‘“ within six months 
next after the act, neglect, or default complained 
of.”’"—-F'REERORN v. LEEMING, [1926] 1 K. B. 160; 
95 L. J, K. B. 114; 184 L. T. 117; 90 J. P. 58; 
42 T. L. R. 119; 70 Sol. Jo. 264; 24 L. G. R. 9, 


OC. A. 
Annotation :-—Consd. Venn v. Tedesco, [1926] 2 K. B. 227. 











Sus-secr. 8.—DAMAGES RECOVERABLE. 
956. Whether limited t® six months before 
action.|——Defts. under the anthority of an Act of 
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Parliament which enabled them to close certain 
ancient ways therein mentioned provided they 
opened another & a different way therein also 
described, stopped up & obstructed the ways, & 
kept & continued them so at ae up, DO new one 
being opened for a period which the jury found to 
have been unreasonable & unnecessary. Pitf. 
carried on the business of a bookseller in a ct. 
which formed a continuation of the line of thorougb- 
fare so obstructed by defts., & his customers were 
proved to have consisted almost entirely of persons 
who had been in the habit of using the thorough- 
fare; & it was also proved that, in consequence 
of the way being so obstructed, his business had 
materially declined. 

By the Act it was provided that no action should 
be brought against any person for any thing done 
in pursuance of the Act or the powers thereby given, 
unless notice, etc., or after tender of amends, or. 
after six months after the cause of action should 
have arisen. The jury found the unjustifiable 
obstruction to have been continued from Apr. 2 
down to July 2, 1833, the action was commenced 
on Dec. 30 in the same year :—Held: pltf. was 
only entitled to recover damages in respect of the 
two days that were within the period limited by 
the Act.- WrLKEs v. HUNGERFORD MARKET Co. 
(1835), 2 Bing. N. C. 281; 2 Scott, 446; 1 Hodg. 
281; 6L. J.C. P. 283; 132 E. e. 1D: geass ke 
ame an 165 ; a e West. “india Docks & Birmingham 

Junction Ry. v. Gattke (1851), 3 Mac. & G. 155; Cale. 

Ry. v. Ogilvy (1855), 25 L. T. O. S. 106; Manley »v. St, 

Helen’s Canal & Ry. (1858), 27 L. J. Ex. 159; Senior v. 

Met. Ry. (1863), 2 H. & C. 258; Beckett v. Mid. Ry. 

(1867), L. R. 3 C. P. 82; Eagle v. Charing Cross Ry. 

(2887), L. R. 2 C. P. 638: Ricket v. Met. Ry. ettthy 
. R. 2 H. L. 175; Dungey v. London Corpn. (1869 

38 L. J. C. P. 298; McCarthy v. Metropolitan Board o 

Works si?) L. R. 8 C. P. 191; Lyon v. Fishmongers’ 

Co. & Thamer Conservators (1875), 44 L. J. Ch. 408; 

Fritz v. Hobson (1880), 14 Ch. D. 642; Re Wadham & 

N. EK. Ry. (1884), 62 LT. 894; Martin v. L. C. C. (1898), 

79 L. T. 170; any lo Aa S.S. Co. v. Houlder Line, 

f1908}] 1 K. B. 659. Mentd. Rose v. Groves (1843 

1 Dow. & L. 61; Cameron v. Charing Cross Ry., Bourht 

v. Same (1864), 10 L. T 381. 

957. Or by usual limitation of six years.|— 
HARRINGTON (EARL) v. DERBY CORPN., No. 934, 
ante. 

958. —— ——.|— HAGUE v. DONCASTER RURAL 
Districr CounciL, No. 942, ante. 

959. ——~.]|—-Crude sewage was discharged by 
a local authority into the channel of an inter- 
mittent stream which ran in an old culvert through 

rivate land & then in the open air alongside that 
and to a tidal river, the stream itself being tidal 
up to the point where the sewage entered. The 
local authority had not interfered with the natural 
flow of the stream, which only ran during winter. 
In the summer the channel conveyed nothing but 
sewage with the exception of the tidal water with 
which it was diluted twice a day. Sewage was 
deposited on the banks of the open channel to 
such an extent as to constitute a public nuisance 
when the tide was out, & owing to the defective 
state of the culvert the land was constantly flooded 
with pent up sewage water at spring tides. 

In an action by the tenant of the land & the 
A.-G. at his relation for damages & an injunction < 
—Held: the periodica] inundation of sewage from 
& sewer out of repair was a gontinuing cause of 
action, & the relator’s righ$'to damages was not 
limited by Public Authq@ities Protection Act, 
1893 (c. 61), s. 1, to es in respect of the 
floodings within six monthsbefore action.—A.-G. 
v. LEWES CoRPN., [1911] 2 Gz. 495; 81 L. J. Ch. 
40; 105 L. T. 697; 763. P.13 277. L. R. 581; 
55 Sol. Jo. 7038 ; y L. G. R. ee 

:—~Reld. R. v. Marshian 
Comrs,, [1920] 1 K. B. 185. pe aetee 
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960. ——-.]|~- Hurvton & Rosy Gas Co. vw. 
LIVERPOOL CORPN., No. 949, ante. 

961. Effect of saving clause in special 
Act.|—-ENGLISH v. METROPOLITAN WATER BOARD, 
No. 756, ante. 





SuB-sECT. 4.—PROVISIONS AS TO COSTS. 
A. In General. 

See, generally, R. S. C., Ord. 65, r. 1. 

962. Discretion of court—— Whether affected — 
Depriving successful defendant of costs.|-Harrop 
v. OssETT CORPN., No. 868, ante. 

963. -| —CREE v. St. PANCRAS 


Vestry, No. 764, ante. 

964, ——- -| — Public Authorities 
Protection Act, 1893 (c. 61), s. 1 (6), which pro- 
vides that, wherever in an action within the Act 
a judgment is obtained by deft., it shall carry 
costs to be taxed as between solr. & client, does 
not take away the discretion given to the judge 
at the trial by R.S.C., Ord. 65, r. 1, to deprive the 
successful deft. of costs for good cause.—BoOsTocK 
v. RAMSEY URBAN COUNCIL, [1900] 2 Q. B. 616; 
69 L. J. Q. B. 945; 83 L. T. 358; 64 J. P. 660; 
16 T. L. R. 520; 44 Sol. Jo. 642, C. A. 


Annotations :—Refd. Smith v. Northleach R. C., [1902] 
1Ch. 197: Dann v. Curzon (1910), 104 L. T. 66; Ritter v 
Godfrey, [1920] 2 K. B. 47; 








cacao ceed 








Campbell v. Pollak, [1927] 
C. 732; Martin v. Benson, [1927] 1 K. B. 771. 

965. .|—A highway ran through 
the lands of the manor of H. for a distance of a 
mile & a half. Upon its north side was a strip 
of land in width vez from 12 feet to 33 fect, 
which was separated from the main land of the 
manor by an ancient fence. At one point, cottages 
had been built in 1901, facing the strip, & the 
cottagers had used the strip for the purpose of 
reaching the road. Moreover, for fort ears 
the public had used the strip as part of the high- 
way, & had worn a footpath along it. On the 
other hand, the lord of the manor had between 
1866 & 1910 exercised various acts of ownership 
in connection with the strip. Disputes arose in 
1892 between the council & the lord of the manor 
as to the rights of the council over the strip, but 
the council then made an admission which led 
pltf. to believe that they admitted that it belonged 
to the lord of the manor. In 1904 the council 
acting as the highway authority made up the 
path & gravelled it, & in 1910, without any intima- 
tion to pitf., they began to make up & gravel the 
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a. Discretion of court—W hether affected 
—Depriving defendant of 
Soe Hel sadgnent» ba Bab 

: > “ju ent ”’ ub- 
lic Authorities Protection Act, 1893, CAN, 
8. 1, includes a decision of the Inner- 





House as well as a decision in t 
Outer - House. — AIRD v. api 


ScoHOOL BoaRp, {1907} S. C. 22, 
SCOT. as between agent 

b. osts unduly incurred 
by defendant.) — CLIPPENS O11 ©O.,, 


OF HEALTH (1916), 38 O. L. R. 244 ; 33 1. 
D. L. R. 783.—CAN, 


e. ~-—McoTavisn v. LANNIN 
AITCHISON (1917), 39 O. L._R 
12 O. W. N. 174; 37D. L. 


f. Zazxation of costs—Action to in- 
dicate public right of way.) — Held: 
the provisions of Public Authorities 
Protection Act, 8. 1 (b), for the taxation 
& client of expenses 
awarded to a public authority, were 
not eypicete to the case of a dist 
committee 
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whole strip. The lord of the manor then took 
proceedings to establish his rights of ownership : 
—Held: the conduct of the council was such as 
constituted “‘ good cause” for depriving them of 
the costs of the action, & there must be judgment. 
accordingly.—East v. BERKSHIRE County Coun- 
cIL (1911), 106 L. T. 65; 76 J. P. 35. 

966. -]|— Where deft., a public 
authority, in an action falling within Public 
Authorities Protection Act, 1893 (c. 61), succeeds, 
so that substantially deft. obtains judgment, 
deft. is entitled under the Act to costs to be taxed 
as between solr. & client, notwithstanding that 
the judgment as drawn up merely directs pltf. 
to pay deft.’s costs without directing how such 
costs are to be taxed. The omission of such a 
direction will not deprive deft. of the benefit of 
the statute, the ct. having no discretion in the 
matter when once it is clear that in substance 
Judgment has been obtained by deft. It is not 
necessary that the judgment itself should show 
on its face that the action was one falling within 
the Act.—NortTH MErrrRopoLITAN TRAMWAYs Co. 
v. LONDON County CoUNCIL, [1898] 2 Ch. 145; 
67 L. J. Ch. 449; 78 L. T. 711; 62 J. P. 488; 
46 W. R. 654; 147. L. R. 414. ~ 
Annotations :—Consd. Bostock v. Ramsay JU. C., [1900] 

2 Q. B. 616. Apld. Gilbert v. Gosport & Alvorstoke U. C., 

{1916) 2 Ch. 587. Refd. The Vaun [1899] BP. 236; 
Chamberlain & Hookham vr. Bradford Corpn. (1900), 


83 L. T. 518; Smith v. Northloach R. C., [1902] 1 Ch. 197 ; 
Parker v. L. C. C., [1904] 2 K. B. 501. 


967. Taxation— Direction as to scale——Necessity 
for.|—Nortu METROPOLITAN TRAMWAYS Co. v. 
LONDON County COUNCIL, No. 966, ante. 

968. Action not in respect of act done.]- ~ 
HOLSWORTHY URBAN COUNCIL v. HOLSWORTILY 
RvuRAL CounciL, No. 8738, ante. 


AeamegmipEem «fan Coe 





B. To What Judgments Applicable. 
See Public Authorities Protection Act, 1893 

(c. 61), s. 1 (6) (d@)3 18. S. C., Ord. 65, r, 1, 
What actions within statute.|—Sce Sect. 5, ante. 
969. What judgments within statutory pro- 
vision —- Judgment by consent.]—In an action 
against a county council for acts done by them in 
pursuance of Local Government Act, 1804 (c. 73), 
an order was made in chambers by consent that 
the action be dismissed, & that pltf. do pay to 
defts. their taxed costs of the action :-—Held: 
defts. had obtained judgment within Public 
Authorities Protection Act, 1893 (c. 61), s. 1 (b), 
& the costs must therefore be taxed as between 
solr. & client.—SHAW v. HEREFORDSHIRE COUNTY 





Action for reduction of pro- 

ceedings connecled with poll.) —~- An 
& action against a local authority, 

concluding for reduction of the pro- 
ceedings connected with a poll under 
Temperance (Scotland) Act, 1913, & 
alternatively for declarator that the 
procecdings were null & void, tk an 
“action ’’ In the sense of Public 
Authorities Protection Act, 1893, 
8s. 1 (b), &, accordingly, the oxpenses 
of the successful defenders fall to 
be taxed as between agent & cliont.— 
LATHAM v. GLASGOW CORPN., [1021] 
8. Cc, 694.—-SCOT. 


. 445; 
R. 307.— 


rict 





LTD. v. EpiInsuRGH & DistRIcT WATER of a county council, who 
TRUSTEES (1905) 7 F. (Ct. of Sess.) in order to indicate a public right of m, Action to determine ques. 
914; 42 Bo. L. R. 698. COT. way, had sis themselves as defenders tion of competing water riyhts.] — 
0. Right t fi ' 7 pel nce tpg oat apr oo Where an sotion wae in su pal auee 
: o security for costs — HAT Ii ct bro against &® an action to determine a question o 
leadings must show endant acting ee d ‘ROBERT v. Goin patie water rights, & not an 


in o capacity. 
Pho holds a pub io 

eft. in an action, the 
be looked at to de 


‘Where a person 
office is made 


must 
whether he 


rivate individual. — 
RRID, (1914) S. C. 633.—SCOT. 


g- ——-] — EADIE». G 
Corpn., [1916] 8. C. 163.—SCOT. 


action for an act done in pursuance, 
or execution, or intended execution 
any public duty within ‘Public 


LASGOW of 
Sey pamaar Protection Act, s. 1 (b) :— 


is 8 in his capacity of a public h. ——.}— KEMP v. GLAsaow CORPN., eld: the magistrates were not 
officer, & so entitled to security for [1919] 5S. C. 71.—SCOT. entitled to have their expenses 
oosta.--Pakkes », BakBR (1897), 17 k. ———.] — HunTeER v. Dunpen as_ between agent & client.—GRanT 
P. R. 345.—CAN, Warer Comrs., [1920] 8. C. 628.— (WiLLiam) & Sons, LID. v. DUFFTOWN. 
d. ———.}—Sneeson v. LOCAL BOARD SOOT. AGISTRATES .[1924) 8S. C. 952.—SCOT. 
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Sect. 6.—Nature of the protection: Sub-sect. 4, B. ; 
sub-sects. 5 & 6.) 


CouncIit, [1899] 2 Q. B. 282; 68 L. J. Q. B. 857; 

81 L. T. 208; 63 J. P. 659; 15 T. L. R. 462, C. A. 

Annotationa :—Refd. Bostock v. Ramsey U. C., [1900] 2 
Q. B. 616; Smith v. Northleach RH. C., [1902] 1 Ch. 197 ; 
Gilbert v. Gosport & Alverstoke U. C., (1916] 2 Ch. 587. 
970. Defendant successful on some issues 

only.]|—Where pltf. obtains judgment for the 

costs of the action against a public authority, but 
is ordered to pay to defts. the costs so far as they 
have been increased by an issue on which pltf. 
failed, these latter costs must be taxed as between 
solr. & client under Public Authorities Protection 

Act, 1893 (c. 61).—-ROBERTS v. GWYRFAI DISTRICT 

Councit, [1899] 1 Ch. 583; 68 L. J. Ch. 233; 

80 L. T. 107; 63 J. P. 181; 47 W. R. 3763 on 

appeal, [1899] 2 Ch. 608, C. A. 

1. Minor issues.|—Public Autho- 
rities Protection Act, 1893 (c. 61), s. 1 (b), does 
not operate to affect, in the case of an action 
against a public authority, the ordinary form of 
order for costs in the Ch. Div. where pltf. has 
substantially succeeded, although failing on 
several minor issues. In such an action defts. are 
not entitled by virtue of that sub-sect. to costs as 
between solr. & client, on the issues on which they 
have succeeded, as if the decisions on those issues 
were equivalent to so many separate judgments in 
their favour, but pltf. will be primd facie entitled 
to the general costs of the action except so far as 
they have been increased by the issues upon 
which he has failed, & defts. will be entitled to 
their costs as between solr. & client of the issues 
upon which pltf. has failed, there being a set-off.— 
LECKHAMPTON QUARRIES Co., Lrp. v. BALLINGER 
& CHELTENHAM RURAL District CouNciL (1904), 
69 J. P. 54; 20 T. L. R. 659; 3 L. G. R. 72; 
on appeal (1905), 93 L. T. 93, C. A. 

Annotations :—Reld. Nowton Abbot R. D. C. v. Wills (1913), 
77 «J. P. 333; I. R. Comrs. v. Lonsdale S. H., [1919] 2 
c. B. 183. Mentd. Re Hardy's Crown Brewery & St. 
Philip’s Tavorn, Manchester (1910), 103 L. T. 520. 

972. County court judgment— Scale of 
costs.|—-Where in an action in a county ct. against 
a public authority for an act or neglect in the 
execution of its public duty a judgment is obtained 
by deft., the costs ‘‘ to be taxed as between solr. 
& client’’ given by Public Authorities Protec- 
tion Act, 1893 (c. 61), s. 1 (6), must be taxed 
on the scale then in force in the county ct., in 
accordance with County Courts Act, 1888 (c. 43), 
s. 118.—Tory v. DORCHESTER CorpNn., [1907] 1 
K. B. 393; 76 L. J. K. B. 2738; 96 L. T. 121; 
71 J.P. 88; 51 Sol. Jo. 147; 51. G. R. 132, D.C. 

973. ——— Dismissal of actlon—Want of prose- 
cution.|—An order under R. S. C., Ord. 36, r. 12, 
dismissing an action for want of prosecution 
because pltf. has not given notice of trial within 
the time s ecified for so doing, with costs to be 
paid by plitf., is a ‘“‘judgment” within Public 
Authorities Protection Act, 1893 (c. 61), s. 1 (b), 
entitling defts. to costs as between solr. & client. 
-——GILBERT v. GOsPpoRT & ALVERSTOKE URBAN 
CoUNCIL, [1916] 2 Ch. 587; 86 L. J. Ch. 543 115 

. T. 760; 81 J. P. 89; 60 Sol. Jo. 695; 15 
L. G. R. 62. 

974, —— Abuse of process.] — A local 
authority, in order to repair the surface of a high- 
way, cut away part of a bank at the side of the 
road which was believed to have been formed of 
gradually accumulated road scrapings. The yearly 

















tenant of an adjoining small cottage & d 
brought an action against the local authority, 
all that the partial removal of the bank had 


rendered his wall unsafe :—Held: as pltf. had no 
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substantial interest in his holding, & had suffered 
no damage which could not easily be rectified, 
his action was a piece of useless litigation, & an 
abuse of process, & must be dismissed with costs 
under Public Authorities Protection Act, 1893 
(c. 61).—WEBSTER v. BAKEWELL RURAL COUNCIL 
(No. 2) (1916), 86 L. J. Ch. 89; 115 L. T. 678; 
80 J. P. 487; 141L. G. R. 1109. 

975. ——— Judgment on any ground—Not con- 
fined to ground of time.]—NEWELL v. STARKIE, 
No. 854, ante. 

976. Discontinuance of action— Acceptance of 
money paid into court.;—In an action for an in- 
junction to restrain the abstraction of water from 
a river & the execution of works relating thereto 
on land of pltf., three cases of abstraction were 
set up. As to one of these defts. paid £10 into 
ct., which was accepted by pltf. in satisfaction of 
all the causes of action, & she thereupon gave 
notice of discontinuance. On a summons asking 
how the costs should be borne, defts. contended 
that as to those incurred since the payment into 
ct., pltfs. ought to pay them as between solr. & 
client under Public Authorities Protection Act, 
18938 (c. 61), 5. 1 (ec) :—Held: the whole framework 
of the sect. proceeded on the ground that the 
action went to judgment; as in case of discon- 
tinuance there could be no judgment, the sect. did 
not apply, & defts. were not entitled, therefore, to 
solr. & client costs.— SMITH v. NORTHLEACH RURAT 
Councm,, [1902] 1 Ch. 197; 71 L. J. Ch. 83 85 
L. T. 449; 66J.P.88; 50 W. R.104; 18T.L. R. 
30. 


Annotations :—Consd. Gilbert v. Gosport & Alverstoke U. C., 
[1916] eer Refd. Myers v. Bradford Corpn. (1913), 


SuB-srectT. 5.—TENDER OF AMENDS. 


Sce, generally, Public Authorities Protection Act, 
1893 (c. 61), s. 1 (ec); R.S. C., Ord. 22, r. 4. 

977. Reason for provision.|—-A.-G. v. HACKNEY 
LOCAL BOARD, No. 868, ante. 

978. Whether condition precedent to protection 
— Compensation provided by statute.|]— ‘The sur- 
veyor under a drainage statute is entitled to take 
advantage of a clause limiting the commencement 
of actions to six months after the act complained 
of, though it does not appear he has made the 
compensation directed by the statute for the act 
complained of, or pursued the course on the 
observance of which the statute enables him to 
enter on the lands of others.— BooTHBY v. MORTON 
(1822), 3 Brod. & Bing. 239; 7 Moore, C. P. 51; 
129 EK. R. 1275. 

Annotation :—Distd. Ward v. Lee (1857), 3 Jur. N. S. 557. 

979. Whether amount tendered must be paid 
into court.]— JONES v. GOODAY, No. 833, ante. 

980. -|— Under Game Act, 1831 (c. 32), 
s. 47, deft. is entitled to succeed upon the plea of 
the general issue, if it shall appear that he has 
tendered more than sufficient amends; & he 
is not bound to plead a tender or pay money into 
ct.— WILKINSON v. WILLATS (1849), 3 New Mag. 
Cas. 148; 13 L. T. 0.8.90; 138 J. P. 285. 

Tender, generally, see Conrracr, Vol. XII, 


pp. ec! sea. 








SuB-sEcT. 6.—NOTICE OF ACTION. 
NotTe.—Public Authorities Protection Act, 1893 
(c. 61), 8. 2 (c), repeals so much of any Public General 
Act as enacts that in any proceeding to which the 
Act applies notice of action is to be given. The 
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earlier cases dealing with notice of action under 
Public General Acts are therefore omitted except so 
far as they are still of importance. 


See, now, Public Authorities Protection Act, 
1893 (c. 61), s. 2. 

981. Local Lighting & Watching Act— Pro- 
tection to constables as well as commissioners.]— 
A local Act of Parliament authorised comrs. to 
appoint surveyors, scavengers, rakers, etc. beadles, 
constables, watchmen, & other officers, & declared 
that it should be lawful for such watchmen to 
secure all malefactors, etc., & all suspected persons 
who should be found wandering or misbehaving 
themselves during the hours of keeping watch ; 
& it further enacted, that the watchmen should 
be sworn in as constables & be invested with the 
like powers & authorities, etc., as any constables 
were invested with or enjoyed by law, & that no 
action should be commenced against any person 
or persons ‘for anything done, or to be done, 
under or by virtue of that Act until a month’s 
notice of action had heen given’ :—J/eld: defts., 
who had apprehended pltf. on reasonable ground 
of suspicion that he had committed a felony, but 
had beat him & used more violence than was 
necessary to secure him, upon proof that they had 
acted as constables & watchmen under the statute, 
were within its protection, & entitled to a month’s 
notice of action.—BUTLER v. Forp (1833), 1 Cr. 
& M. 662; 3 Tyr. 677; 2 L. J. M. C. 109. 
Annotation :—Refd. Cox v. Reid (1849), 13 Q. B. 558. 

- 982. ——— Execution of warrant of county 
justice.|—A local Act of Parliament for lighting, 
watching, etc. the town of Staley bridge, empowered 
the comrs. therein named to appoint constables 
& assistant constables for keeping the peace in 
the town, & for executing all such warrants, etc., 
as the justices of Cheshire or Lancashire should 
direct to them to be executed within the town. 
Another sect. enacted, that no pltf. should recover 
in any action against any person for anything 
done in pursuance of the Act, without twenty-one 
days’ notice of action having been given :—Held : 
a constable appointed under the Act, who was 
sued in trespass for breaking & entering pltf.’s 
house in the town of Staleybridge, in the execution 
of a warrant granted by a justice of Cheshire, to 
search for goods alleged to have been clandestinely 
removed there to avoid a distress, under 11 Geo. 
2,c. 19, s. 7, was not entitled to notice of action.--— 
SHATWELL v. HAL (1842), 10 M. & W. 523; 
2 Dowl. N.S. 567; 12 L. J. Ex. 74; 7J3. P. 193; 
152 EH. R. 578. 

Annotations :—Apld. Eliot v. Allen 

Mellor v. Leather (1853), 1 E. & B 

983. Negligence of paviours.] — The local 
Act, for paving, lighting, etc., the town of Birken- 


(1845), 1C. B. 18. Refd. 
. 619. 





head, by sect. 201, enacts that no pltf. shall | 


recover in any action, etc., to be commenced 
against the Comrs. for any thing done or to be 
done in pursuance or under the authority of the 
Act, unless notice in writing shall have been given 
to defts. The comrs. were sued for an injury 
occasioned by the negligence of some paviours, 
their servants :—Held: they were entitled to 
notice of action, & a notice detailing the facts, 
but not stating an intention to bring an action 
was insufficient. — Mason v. BIRKENHEAD IM- 
PROVEMENT Comms. (1860), 6 H. & N. 72: 29 
L. J. Ex. 407; 2 L. T. 682; 24 J. P. 791. 


Annotation :—Refd. Graham v. Newcastle-upon-Tyne Corpn. 
(1893), 62 L. J. Q. B. 315. 
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987 i. Whether necessary—Where in- 344.—CAN. 


on claimed.}—TRaDERS TRUST a —— 


— 


Vintages (Sask.), (1920] 3 W. W. R. 


Kryrpor & KRYZANOWBEI non-feasance.}~Notice is unnecessary 


984. Railway Act—‘‘ Person °’ — Includes com- 
pany.|—By an Act, incorporating a railway co., 
no action was to be brought against any person 
for any thing done in pursuance of the Act, without 
twenty days’ notice given to intended deft. ;-— 
Held: the word person included the co., & they 
were entitled to notice upon being sued for 
obstructing a way in carrying the Act into effect.— 
Boyp v. CROYDON Ry. Co. (1838), 4 Bing. N. C. 
669; 6 Dowl. 721; 6 Scott, 461: 7 L. J. Cc. P. 
241; 2J. P. 680; 132 BE. R. 946, 

985. Obstruction by works.]-- By a rail- 
way Act, incorporating a railway co. it is enacted, 
that no action shall be brought against any person 
for anything done or omitted to be done in pur- 
suance of that Act, unless such action shall be 
commenced within six months next after the act 
committed, or, in case there should be a con- 
tinuance of the damage, then within six months 
next after the committing such damage shall have 
ceased. By a subsequent Act, the same co. are 
authorised to alter the course of the canal, with 
a provision that, if in the execution of their works 
the canal should be obstructed the co. should pay 
to the canal proprietors £10 an hour as liquidated 
damages during the continuance of the obstruc- 
tion; & in default of payment of such sum on 
demand, the canal proprictors might recover the 
same in an action of debt. The railway co. 
in the execution of their works obstructed the 
canal, from June 7 to June 11, 1841, when the 
obstruction ceased. In May, 1812, the canal 
proprictors demanded compensation for ninety- 
nine hours’ obstruction, which the demand 
described as having ceased in June, 1841, & in 
July, 1842, brought an action of debt for the sum 
demanded :—Held: the action was brought too 
late, the obstruction of the canal, & not the non- 
payment of the sum demanded, being the cause 
of action—KENNET & AVON CANAL Co. Uv. 
GREAT WESTERN Ry. Co. (1845), 7 Q. B. 824; 
4 Ry. & Can. Cas. 90; 14 L. J. Q. B. 825; 9 Jur. 
788; 115 E Wl. 608. 

986. Local Act for relief of poor—Detention of 
lunatic.|—By an Act for regulating the relief & 
employment of the poor of the parish of A., & 
for other local purposes, it was enacted that no 
action shall be commenced against any person 
for any thing done in pursuance of that Act, until, 
after twenty-one days’ notice, etc. In trespass 
against parish officers appointed under the Act, 
for imprisoning pltf. in the workhouse upon a 
supposition that he was in a dangerous state of 
insanity :—Held: defts. not having pursued the 
course pointed out to parish officers by 9 Geo. 4, ¢. 
40, with regard to pauper lunatics, & therefore 
not being protected by that Act, were not entitled 
to notice of action under the local Act.—ELIoT v. 
ALLEN (1845), 1 C. B. 18; 4 L. T. O. S. 2033 
135 E. R. 441; sub nom. Enuior v. ALLEN, 14 


L. J. GC. P. 136. 
x », Reid_(1849), 13 


AS ehaed <in49) 8 U. B. 565. Mentd. A.-G. v. 
Pearson (1846), 2 Coll. 581; Greenlands v. Wilmshurat 
London Assocn. for Protection of Trade, [1913] 3 K. B. 

507. 

987. Whether 
claimed.|—A.-G. 
No. 868, ante. i 

988. ——.]— Where the principal object 
of an action against a local board of health is an 
injunction to restrain an immediate injury, it is 





. yB. 558; 


injunction 


necessary ——- Where loa 
? 


vy. HACKNEY JLOCAI. 





re the action is for an omission 
ve an act done.—HARROLD ¥. SPICOE 


here action in respect of CoRPN. (1865), 16 C. P. 43.—CAN. 


o. Sufficiency of—Must specify resi- 
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Sect. 6.—Nature of the protection: Sub-sect. 6. 


Sect. 7.] 


not necessary to give a month’s notice of the cause 
Eble Health Act, 1875 (c. 55), 
s. 264, & it makes no difference that damages are 
claimed by way of subsidiary relief.— FLOWER v. 
Low LrEyton LocaL Boarp (1877), 5 Ch. D. 347; 
86 L. T. 760; 41 J. P. 548; 25 


of action under 


46 L. J. Ch. 621 ; 


vVvVve AVVO way w/e ABO 


Annotations : aa os Phone v. Hadham Highway District 
39° Gh. D300, Ex 

Board of Works (1888), 

Morsons v. Auckland Union (1889), 23 a B. D. 294. 


Board (1883), Cab. & El. 67 ; 





dence of plaintiff's atto .]-— ELLIS 
©. BROWNRIGG (1863), 2 N.S. W.S.C. Rh. 
177.—AUS. 

p. —— Letter claiming damages.}— 
UPPER CHAPMAN ROADS BOARDA . 
ee (1912), 14 W. A. L. R. 167.— 


division court 
LESLIE (1864), 


qa. ——— Notice to 
clerk. ha aah hey . 
23 U. C. R. 573.—CAN, 

r, Whether time & place of 
offence must be stated.|}—MOORK  v. 
GIDLEY (1872), 32 U. C. R. 233.—CAN., 

t. ——- —--.] —-A notice of action 
which wrongly states the name of 
the township in the county in which 
the arrest took place is insufficient.— 
ALDERIOH v. HUMPHREY & YOUNG 
(1898), 29 O. KR. 427.—-CAN, 


a. 
(1898), 31 N. & 
CAN. 





j—MotTrr v. MILNE 
BR. (19 i. & G.) 372.— 





bo -—— —-.]— KILLELRAGII  »v. 
BRANTFORD Coren. (1916), 38 O. L. RR. 
sie 27 O. W. R. 241.—CAN, 


—-.J—DAMARU (MAYOR) 
v. ‘CLARKE, [1927] N. Z L. R. 464.—- 


d. ——— Action for falae imprison- 
ment.J--MCGILVERY v. GAULT (1879), 
irs B. KR. (3 P. & B.) 217.--CAN. 


-+—RORINSON v. TAPLEY 
(1880), 20 N. B. R. (4 2. & B.) 361.— 


f. Notice alternative to amends 
being made.}—-HALIFAX CITY CORPN. 
©. WALKER (1885), 16 N.S. BR. (4 R. & G.) 
37 nanan 

—— Action against civic cor- 
poration —Fi or negligence.j—O oo v. 


erent eer 











LALIFAX CiTy (1886), ae N fh. 

(7 R. & G.) 393; 7 C. oo eee 
——.}—Sr. one 

Orry CORPN. »v. CHRISTIE tao) 

8. O. R. 1.—CAN, 


k—— —— ——.]}~—Iv v. 
WINNIPEG CORPN. cree) 16 Man. i. R. 
862; 5 W. L. R. 118.—CAN, 





1. —- ——.]-—-MITCNELL v. 
aN ee CORPN. (1907), 17 Man. 
L. R. 166; 7 W. L. R. 120.—CAN. 

m. ——— Action against ac pita ar 


—For libel.}—BURWELL v. LONDO 
FREE PRESS PRINTING Co. (1895), 27 
O. ae 6.—CAN. 

— —— ——~,J—B R v. 
MAIL PRINTING Co. (1911), 200. W. R. 
pale W.N. 56; 240.1. R. 607.— 


0. -——- Against Highway Commia- 
sioners.}-—-CAMPBELL 0. POND (1917), 
44 N. B. R. 357.—CAN, 

aa. -—— Pig hdd il of solicitors at 
end of not —— MURPHY v. MoMILLAN 
(N. oi aoisy, 43 D. L. R. 25.—OAN., 

bb. A aricodintaa aideitdery action 
to be brought must be  snecified.}— 
LAVIE ¥.-HILL (1919), 52 N. +) . 215. 
-~~—OAN. 


Go. Under Defence Act, 1909 
8 94.J)—KNiGHT v. HEATH, [1916} 
N. Z L. R. 393.—N.Z. 

dismissal— 


dd. ‘Action Jor wrong 

ound in notice, J— 
LARTER v. LBOURNE & METRO- 
coe BoaRp or WoRKS oareee 22 


V. L. R. 519.-—-AUB, 











Ware & De 
K. B. 40; Bhage 


989. 





vguUe 


By lar District 
. Chapman, 


Cuomptroller-General of customs.) 
The Comptroller-General of customs 
is an “ officer’ within the meaning 
of Customs Acts, 1901-1910, & neue 
must be given of an action to be brought 
against bim.—ZACHARIASSEN v. THE 
COMMONWEALTH, [1917] 24 Cc. L. R. 
166.—AUS. 

ff. Magistrate acting in execution of 
his office—Action for false imprison- 
ment.J—In trespass against a magis- 
trate for false imprisonment & seizing 
& selling goods chattels, where he 
suffers judgment by default, it is 
unncoessary for pltf. to prove that he 
gave notice of action or commenced 
his suit within six months.—MILL8 v. 
ee (1836), 4 O. 8. 383.—CAN. 
ee NATH 
Roe “BAKADUR v. PRIOE (1897), I. L. R. 
24 Calc. 584.—-IND. 

bh. Motion for criminal in- 
formation. }—A magistrate is cntitled 
to six days’ notice of a motion for a 
criminal information against him for 
a violation ae his duty.—R. v. HUESTIS 
(1853), 2N. 8S. R. (games) 101 .—CAN. 

kk. N oe given by one attorney— 
Plaintiff declaring by another—Whether 
ground of objection to notice.}—It is no 
ground of objection to a notice of 
action against a magistrate, that sri 
declared by a different attorne 
the one by whom notice was cent 
process issued.—MOKENZIE v. MLW. 
BURN (1842), 6 O. S. 486.—CAN. 

ll, Owner arresting thief.}—A per- 
son arresting another while enmaace 
in the act of stealing his Legs Ag 
nied ro notice under 4 & 

25, 8. —Mc a ea v. Caatenon 
(i848), 2 ts C. R. 406.—OAN. 

mm. Bailiff—Acting without jurisdic- 
tion.|—-Davis v. Moorm (1848), 4 
U. OC. R. 209.—CAN. 

nn. ——— Acting in execution of his 
es ap ak v. RUTTAN (1864), 

oo. Service irl notice.}—CHILTON ¥. 
POWELL (1849), 6 N. B. R. (1 All.) 578. 
—CAN, 


p. Constable acting in execution of his 
office—Breaking & entering house.)— 
McNICHOL v. GRAY, CARSON & NIXON 
te 7N. B. R. (2 All. .. 73.—OCAN, 

—.) — NTASSEL UW. 
TRASK (1894), 27 N. 8. ne 329.--CAN. 


————.]— ROBICHEAU v. ARSINEAU 
(1864), 11 N. B. R. (6 All.) 72. —CAN. 


tt. Action for false im 
ment.J—A constable appointed by the 
municipality in an incorporated county 
is not entitled to notice of action in 
an action for false imprisonment under 
an execution issued by a justice of the 
aay —HUNTER v. Mappox (1865), 

B. "Dig. 13.—CAN. 

uu. -}~In an action pagers 

&® police constable for arrest 
imprisonment, without notice of: Ares 
as required by 32 & 33 Vict. oc. ao. be 
131, pitf. cannot succeed.— 

GRONO yee): 10 N. S.R.01 R. &O) 























——.}—GAUL v. ELLICE 
COREN. (2904), 3 0. L. "2. 488; 22 
©. L. T. 157.—OAN, 


yy. -———— ——. } -GoDINn v. MURDOCH 


mat ov Me 
= a 
Sellora ¢. Matlock Gath b. B. (1885), 


hand D 
State for india in band J 
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be Corpn. (1883), 52 L. J. s 3 711 
th L (1885), 14 Q. B 928 

Assocn., * oath 
usa Gujrathi v. Secretary o 
1927), 43 T. L. R. 617. 


-}—The provision of Highways 


Pe Cucue 


Act, 1835 (c. 50), s. 109, as to notice of action does 
not ‘apply when the principal object of the action 
is an injunction.—PHELIPsS v. HADHAM HIGHWAY 
DistTrRicr BOARD (F888) 1 Cab, & El. 67. 


—Wuere wu auuUU ww CULLDU o 


sanitary authority was bond fide & in substance 
brought for an injunction to prevent them from 
causing a nuisance in the future by continuing 





& SILVERSAN (1921), 64 D. L. R. 641 ; 
51 O. L. R. 15.—GAN, 
v. BISHOP 


ZZ. ———- ———.}—SIMMB 
(1924), 67 N. S. R. 417.—CAN, 

aaa. Executing capias in sutt in 
which he is plaintiff.}—A constable 
who executes a capias in a suit in which 
he is pltf., is not entitled to notice of 
action before being sued for the arrest. 
—CONDELL v. PRIOE (1869), 12 N. B. R. 
(1 Han.) 333. pra 

bbb. ounding sheep.|—IB- 
eer v. Hanae (1885), 8 O. Pe 625. 











cco. Seizure under distress war- 
rant.J—In an action against a con- 
stable for wrongfully seizing a horse, 
judgment was for pitf. for the return 
of the horse with damages :—Held : 

ltf. could not recover Cemauess not 

aving given notice of action.— 
JOHNSON v. SMITH (1889), 22 N.S. TR. 
(10 R. & G.) 93.—CAN. 

ddd. -l—In an action 
brought against a county constable for 
the i vio seizure & sale of the goods of 
W. deft Peer | wine oad notice of 
action hrs given as = Eeighs bes red by R. S. 
c. 56, 5. 91 :—Held @ provision as 
to none applied ouly to offices held 
und i the provisions of the statute, 
& in the absence of a provision en- 
abling municipal councils to appoint 
county or township constables, deft. 
was not entitled te the protection of 








the notice oe N ALLACE Uv. 
STEWART hear ar N. 8S. R. (10 
R. nea G.) 340 


a, tah een MILLS 
ae 27 N.S. 7 (15 R. & G.) 223.— 


Executing warrant outside 
a ee 8 jurisdiction.|}—A constable 
executing a warrant in 
outside of the _ territori 
tion of the magistrate iss 
saine, without procuring the indorse- 
ment of a magistrate of the county 
where the arrest is made, is entitled to 
notice of action & to the proce on 
of R. S. O. 1887, c. 73.—ALD 
HUMPHREY & YOuNG (1898), 29 5 OL R. 
427.—CAN, 

atte Fin ag Action for maliciously a added out 

—— Person acting for 

benefit. ae ER vw. KENNEY (1853), 11 11 
UV. ae R. 350.—CAN. 


. Whether statute retrospective—16 
Vick ¢ c. 180. TS SAN, v. Mo AE (1853), 


11 U0.C. R. 
kkk. 14 & 15 Vict. c. 54.-—- 
WHITE v. CLARK, PARSILL v. CLARK 
(1854), 11 U. C. R. 137 —CAN, 
lil. Oareless excavation of oe 
Haat corporation.J}—REID wv. CITY 
seTON CorRPNn, (1854), 5 C. P. 269. 


ea Magistrate acting without juris- 
diction. }—A trate entitled to 
notice, though he has acted without 
1 ction.—-BrRoss v. HUBER (1859), 

8 U. C. R. 283.—OAN. 

nnn. ——.}—The magistrate having 
acted in direct coneeavention of the 
statute, in issuing a warrant Pal cages 
the proper erermetons ge 

oral charge pltf., & there me being 
no evidence o en Vides 0 n his part :— 
Held: he was not entitled to notice— 








Part VJ.—Sratutory Protection—Pusiic AuTHorities Protection Act. 135 
to discharge sewage into a stream, but the judge ‘ 23 Q. B. D. 294; 58 L. J. Q. B. 504; 61 L. 3B, 


at the trial thought that under the circumstances 
an injunction was not then needed, because. 
though a nuisance was caused by such discharge 
of sewage in an exceptionally dry season, which at 
the time of the trial had passed away, it was not 
likely to recur except in such a season, & he 
ed an injunction, but gave £25 
damages :—Held: he had power to give such 
damages in substitution for an injunction in 


accordingly refus 


916, ante. 


accordance with the Chancery Practice under 
Chancery Amendment Act, 1858 (c. 27), though 
no notice of action had been given as required by 
Public Health Act, 1875 (c. 55), s. 264.—Cuap- 
MAN, Morsons & Co. v. AUCKLAND UNION (1889), | tion for judge or jury.j—a. gare -. -_. 


446; 53 J. ce C. A. 

Annotations :-— . Pryce o. Hole (1890), 6 T. L. R. 195: 
Warwick & Birmingham Canal Navigation Co. v. 1 
1800).63 L, i ere. Menta. e g iy v. Burman 
eo ndustrial Co-op. Soc. v. Slack, [1924 Cc, : 
Bhagchand Dagdusa Gu late a 
India in Council (1927), 43 T. L. BR. 617. 
991. Defect in notice—Whether available as 


defence.|—Kay v. ATHERTON LOCAL Boarp, No. 


Re R., [1906) 1 Ch. 730; 
jJrathi v. Secretary of State for 





FRIEL 0. FERGUSON (1865), 15 C. P. 


584.—CAN, 

o. -+-A magistrate, in the 
honest belief that he was acting in the 
execution of his duty as such, issued 
&® warrant of commitment after pay- 
ment of the costs adjudged :—Held : 
though acting without jurisdiction, 
he was entitled to notice of action.— 
SINDEN v. BRown (1890), 17 A. R. 
173.—CAN. 

. Collector committing trespass — 
white acting under warrant.}—A_ col- 
lector who commits a trespass while 
acting under a warrant issued by a 
competent authority, is entitled to 
notice of action, & the action should 
be brought within six months.—Spry 

q. Registrar of deeds — Action for 
negligent omisston.j——Notice of action 
to registrar for negligent omission in 
certificate : — Held; unnecessary .— 
eiesur ay BREGA (1861), 20 U. C. R. 


Caen 
e 





r——— ——.]— Ross vo. McLay 
(1876), 40 U. Cc. ° §3.—-CAN, 

t.-——— Receiving fecs in excess of 
statulory amount.|— BRUCE COUNTY v. 
McLay (1884), 11 A. lt. 477.—CAN, 

a. Pound-keeper.|\—A pound-keeper, 
acting as such, is entitled to notice 
of action, & it must be averred in 
the declaration that in discharging his 
duty he acted maliciously & without 
reasonable cause.—-DAVis v. WILLIAMS 
(1863), 13 C. P, 365.—CAN. 

b. -}—-DENISON v. CUNNINGHAM 
(1874), 35 U. C. R. 383.—CAN. 

0. 20 Vict. c. 146——Claim for arbitra- 
tion. )—R. (TRUSTEES OF ST. ANDREW’S 
CHURCH) v. GREAT WESTERN Ry. Co. 
(1864), 14 Cc. P, 462.—CAN. 

ad. Person authorising arrest—With- 
out warrant.}-~-Police Act, 11 Vict. 
co. 13, 8. 22, doos not authorise the arrest 
without warrant of known residents of 
the place; nor is a persoe who acts 
as a principal in directing a policeman 
to make an arrest entitled to notice 
of action under that Act.—FOLEY v. 
TUCKER (1867), 12 N. B. R. (1 Han.) 
5§2.—CAN. 


e. Wth warrant.}—A person 
who itn good faith applies for a writ 
of arrest is entitled to notice of action. 
——Gorpon v. Burrery (1910), 30 
N. Zz. L. R. 276.—N.Z. 

f. Offictal ass in tnsolvency — 
Sued for trespass.}-——An official assign 
in insolvency sued for trespass in 
taking ods, is not entitled 
to notice of action.—AROHIBALD v. 
HaLpan (1870), 30 U. ©. R. 30.—CAN. 


gs. ——.}~-The Official Assignee is 
& public officer, & is entitled to notice 
ore a suit is filed against him in 
respect of acts done by him in his 
official are Kage OOsUB HAJI ALLI 
og a (180 » LL. R. 26 Bom. 


_ Sheriff acting under execution.] 
fe) 
og, CHNGON v. Harbus (1878), 1B. C. R. 








k, ——.}—MAcDONNELL 0. ERT- 
BON (1893), 1 Terr. L. R. 488.--CAN. 


1. 
Sask.), 
| saaicy, iver) 3 


——-,} — HOLDEN v. MILBURN 
D.L. R. 2713; [1926] 
—CAN, 7 


240.—CAN. 

n. Action against municipal corpora- 
tion—For negligence.}—-MCQUARRIE Ut. 
ST. MARY’s MUNICIPALITY (1884), 17 
N.S. R. (5 R. & G.) 493.—CAN. 

aa, ——~ ———.]—CRYSLER v. SARNIA 
TOWNsHIP (1887), 15 O. R. 180.—CAN, 

bb, ——— ———.}—CNRISTIF v. PORT- 
LAND Crry CorRPN. (1890), 29 N. B. Rh. 
311.—CAN. 

cc. Nova Scotia Tiquor License Act, 
1886 (c. 3), a. 106—Whether applies 
to ac.ion of replevin. }—WILSON v. RELD 
(1889), 21 N. S. R, (9 RK. & G.) 318.— 


dd. Auctioneer selling under Inland 
Revenue Act.}—An auctioneer selling 
goods seized for a violation of the pro- 
visions of Inland Revenue Act is an 
officer of the department within the 
meaning of the Act & entitled to 
notice.—MCDONALD v. CLARKE (1889), 
22 N.8. 1. (10 R. & G.) 110.—CAN. 

68. R. Ss. 0. 1887, Cc. 13-—Applic- 
able only to persons fulfilling public 
duty.) — MCDONALD v, — DICKENSON 
(1894), 25 O. R. 45; affd. (1894), 21 
A. R. 485.—OAN. 

ff. ——.}—The above Act is 
for the protection of those fulfilling 
a public duty, even though in the 

erformance thereof they may act 
rrogularly & erroneously.— KELLY v. 
BARTON, KELLY v. ARCHIBALD (1895), 
26 O. R. 608; affd. (1896), 22 A. KR. 
522.—CAN. 

g. Whether municipal corporation en- 
tithe to notice. }—A municipal corpn, is 
not entitled to notice of action under 
above Act.—McCARTHY »v. VESPRA 
cee (1895), 16 P. R. 416.— 

bh. Municipal Amendment Act, 1894, 
8. 183—W’hen defence of want of notice 
should be sel wup.}--—LONGBOTTOM 2. 
TORONTO CITy CORPN. (1896), 27 O. KR. 
198,—CAN., : 

kk. Municipalities jointiy liable for 
road repairs—Whether notice of action 
muat be given to both.J—A notice of 
an accident & the cause thereof must 
be given to each of the municipalities 
where the claim is st. two or more 
as jolnhy responsible for the rere! 
of the road.—Jonrs v. STEPHENS 
TOWNSHIP par) ee QO. R. 2286; -- 
C. L. T, 452.—CAN. 

ll. Action for malicious arrest — 
Necessity for proof of notin, ae 
NESSEY U0. ARQUHAR ° 
N. 8. R, 22.—CAN. 

—- Wakluse to cive notice—Admiasi - 
bility of reasons w~—-- erates 
v. HAMILTON Coren. (1904), 8 O. L. kK. 
391° 24C. L. T. 370; 30. W. R. 918. 
—CAN. 


uncH T JT dgin 39°. LR 
CHURCH TOWNSHIP , o dae 
244; 34D. L. R. 702.—CAN. 

——,}-—- HOWARD ?. SovuTH 











VANCOUVER MUNICIPALITY, 
UD. LL. R. 257; [1994] 3 W 
166; 34 B.C. R. 167.—CAN., 

p. Object of notice of action.}—The 
object of a notice of action is to 
inform deft. substantially of the 
grounds of complaint, & tho notice 
ought not to be construcd with great 
strictness.—McIvorn tv. MCGILLivray 
(1904), 40 N.S. BR. 459.—CAN. 

aq. Action against Commissioner of 
Police — For improper disposition of 
liquor. J—GELLER v. LOUGHRIN (1911), 
240. L. R. 18; 19 O. W. R. 318: 2 
O. W. N. 1159; 18 Can. Orim. Cas. 
461.—CAN. 

rr. Civilian rifle association— Acci- 
dent through defective runge.|--WuB- 
STER ». LEARD (BP. KE. 1.) (1012), 13 
KE. L. Rt. 203; 7D. L. RR. 429.—CAN, 

ss. Whether condition precedent or 
material fact.j—Ilft pltf. hus no cause of 
action whatever without the giving of 
a notice to deft., then the giving of 
such notice ts something more than a 
mere condition precedent; but, if 
the Hability cxista Independently & 
it is merely the remedy of plif. which 
is taken away or provented froin being 
exercised by the failure to give notice, 
then the giving of the notice ik a 
condition aster 1 which need not 
be pleaded by pltf.-—GILLINGHAM 0. 
Prxece ALBERT Crty Conpn. (Sask.), 
{[1922]1 W W. R. 417.—CAN, 

tt. Water company trespassing on 
nroperty--To conatruct transm 
line. J—VoaEL 0. VANCOUVER IsLAND 
Powrr Co., [1926] 2 D. L. R. 969; 37 
B. C. BR. 194.—CAN, 

uu. Death of plaintiff after serving 
noticre—Whether notice avatlable to 
plaintiff's _ representatives. |—BACHCHU 
SINGH uv, SKURETARY OF STATE FOR 
INDIA IN CoUNCIL (1902), I. L. R. 25, 
All. 187.—IND. 

xx. Police officer -~ Swit to recover 
articles seized during search.}—BAKH- 
TAWAR MAL v. ABDUL LaTiv (1907), 
I. L. R. 29 All. 507.—IND. 

. Civil Procedure Act, 1908, & 80 
Hf hether applies to all forms of suit, } 
—Koti Reppi v. Suspian (1918), 
I. L. R. 41 Mad. 792.—IND. 

ZZ. ——,] —- ARUNACHALAM 
Cunetrry v. Davip (1926), }. L. BR. 50 
Mad. 239.— IND. 
aaa. —~—,J—The above sect. 
applies to all forms of snit & whatever 
the 
an 


{IN2+) 4 
. W. RR 








relief sought, including ®& suit for 
njunction.~-BHAGOHAND Doga- 
DUSA v. SECRETARY OF STATE FOR 
InDia IN Councir (1927), 64 L. KR. 
Ind. App. 338.—-IND. 
bbb, Muntetpal Corporations Act, 1920, 
8. 353 — Action ugainat corporation ~—- 
For money had & received. JULIAN 0. 
AUCKLAND (MAYOR), [192 N, ZU. R. 


453.—N.Z. 


PART VI. SECT. 7. 
coo. Defendant barred from pleading 
hr uct 


ute-— h sub Fi aaa 
Fe : v. GLasaow Coren. (1908), 


TERSO 
ie Sc, L. R. 10.—8COT. 
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Sect. 7.—Practice. Part VII. Secta. 1&2. Part 
VIII. Sect. 1: Sub-sect. 1.] 


at 5 o’clock in the evening, on a charge of pulling 
down a chimney; & B. was kept in custody all 
night, & next morning discharged; a summons 
having been obtained against B. for the alleged 
offence, returnable at the next magistrates’ 
meeting. In an action for false imprisonment 
against A. :—Held: A. was entitled to notice of 
action under 7 & 8 Geo. 4, c. 30, if he acted bond 
fide, & believed that he had a right to give B. into 
custody. Qu.: whether, on that statute, the 
question of bona fides is a question for the judge or 
for the jury.—REED vy. COWMEADOW (1837), 6 
Ad. & El. 661; 7C. & P. 821; 1 Jur. 261; 112 
BH. R. 255. 


Annotations :—Mentd. Horn v. Thornborough (1849), 3 
Exch. 846; Chamberlain v. King (1871), L. R. 6 C. P. 





474. 

993. ——.] — HAZELDINE v. GROVE, No, 
834, ante 

994 .}— Under 8 & 9 Vict. c. 87, 








ss. 117, 188, it is the province of the judge to 
decide whether notice of action is necessary, &, 
for that purpose, he should hear evidence on both 
sides, so as to enable him to determine whether 
deft. was an officer of the customs, acting by reason 
of his office, & under a reasonable belief that his 
duty, as such officer, required him to act as he 
did.—ARNOLD v. HAMEL (1854), 9 Exch. 404; 2 
© I. R. 499; 23 L. J. Ex. 1387; 22 L. T. O. S. 
227; 18 J.P. Jo. 40: 156 EF. R. 172. 

Annotations :—Consd. Kirby «. Simpson (1854), 10 Kxch. 


858, Retd. Thompson v, Sheppard (1834), 24 L. J. Q. B. 
6; Hermann v. Seneschal (1862), 13 C. B. N. S. 392. 


i -] —Ktrsy v. Stupson, No. 643, 
ante. 

996. Waiver— Action delayed by defendant’s 
negotiations.|——-RAINES v. SEWERS COMRS. (circa 
1847), cited in 24 L. T. O. S. at p. 19. 
sa aad :—Distd. Drew v. Shedden (1854), 24 L. T. O. S. 


997. -|— Pltf. having suffered per- 
sonal injuries owing to the negligent driving of one 
of defts.’ servants, claimed compensation from 
defts., & negotiations were entered into with a 
view to settling pltf.’s claim. More than six 
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months after the alleged act of negligence, the 

negotiations having broken down, see commenced 

an action for damages agai defts. Defts. 

pleaded Public Authorities Protection Act, 1893 

(c. 61), s. 1. The jury found a verdict for plttf., 

& also that defts. had by their conduct induced 

pltf. to delay commencing an action :—Held: 

defts. were not debarred from setting up in defence 

Public Authorities Protection Act, 1898 (c. 61).— 

HEWLETT v. LONDON CouNTY COUNCIL (1908), 72 

J. P.186; 24T. L. R. 331. 

998. Amendment of defence—Where plaintiff 
would be deprived of remedy—Not allowed.|]— 
The ct. will not allow an amendment of pleading 
where a party to the action would be seriously 
& irremediably damnified by such amendment 
being allowed, or where an injury would be caused 
which could not be compensated for by costs. 
In an action by pltf. against defts. for injuries 
sustained owing to the defective state of a road- 
way, defts., six months after issue had been 
joined & notice of trial given, applied for leave to 
amend their defence by setting up an agreement 
between them & a board of works under which the 
board had agreed to keep the roadway in repair :— 
Held: the amendment could not be allowed, as, 
owing to the defence not having been raised at the 
proper time, pltf. was deprived of his remedy 
against the board, more than six months having 
elapsed since the right of action accrued.— 
STEWARD v. NoRTH METROPOLITAN TRAMWAYS 
Co. (1886), 16 Q. B. D. 556; 55 1L. J. Q. B. 157; 
64L.7T.385; 50J.P.324; 34W.R.316; 2T.L.R. 
263, C. A. 

Annotations :—Consd. India Rubber, Gutta Percha & 
Telegraph Works v. County Golf Co. (1925), 42 R. P. C. 
225. Retd. Kdevain v. Cohen (1889), 41 Ch. D. 563; 

Alidred v. West. Metropolitan Tram. Co., [1891] 2 Q. B. 

398; The Alert (1894), 72 L. T. 124; Morris ». Carnarvon 

County Council, {1910} 1 K. B. 159. 


Pleading.|—See LimITATION oF AcTIONS, Vol. 
XXXII., pp. 540, 541, Nos. 1926-1943. 

—— In county court.]— See LIMITATION OF 
Actions, Vol. XXXII., p. 540, No. 1926. 

At what stage defence may be raised.| — See 
eee oF ACTIONS, Vol. XXXII., p. 545, No. 
1984. 


Part VIl—Offences by and against Public Officers. 


SEcT. 1.—IN GENERAL. 


See, generally, CRIMINAL Law, Vol. XV., pp. 659- 
668, Nos. 7104-7223. 

999. Bribery—For recommendation to office.]— 
WHITTINGHAM Vv. BURGOYNE (1797), 3 Anst. 900; 
145 BH. R. 1076. ; 

1000. ——— By judicial officer—Acceptance of 
more than proper fee.|——SMITH v. MALL (1623), 2 
Roll. Rep. 268; 81 HE. R. 788. 

Annotation :—Moentd. R. v. White (1847), 9 L. T. O. S. 203. 


1001. ——— Acceptance of defective security.] 
—The master allows a security, which proves 
defective. Master is not liable; otherwise if the 
master had by bribery or corruption allowed the 
security.—-COMER v. HOLLINGSHEAD (1688), 2 
Vern. 90; 28 E. R. 668, L. C. 

. 1002. -]—-It_ is a misdemeanour at 
common law for a public officer, whether judicial 











PART VII. SECT. 1. 
a. Judicial officer-—-Misconduct out- 
gide judicial sphere.}—Re GRANT (1850), 


Tanoe- P. C. C. 141; 13 BE. R. 833.— 
e. Inferior judges & sheriffa—Acting HE. R. 103. 


or ministerial, to accept a bribe as an inducement 
to him to show favour or forbear to show disfavour 
to any person towards whom an impartial discharge 
of the officer’s duty demands that he should show 
no favour or that he should show disfavour. It is 
also a misdemeanour at common law for such an 
officer to conspire with others that he shall receive 
such a bribe. A colonel in command of a regiment 
in His Majesty’s Army is a ministerial officer within 
the meaning of this rule. Therefore where a colonel 
of a regiment sea ave from a firm of caterers 
sums of money paid to induce him to accept their 
representative as tenant of the regimental canteen : 
—Held: that he was guilty of the misdemeanours 
at common law of bribery & of conspiracy to bribe. 
—R. v. WHITAKER, [1914] 3 K. B. 1283; 84 L. J. 
K. B. 224; 112 L. 7.41; 793.P.28; 307. L. R. 
627; 58 Sol. Jo. 707; 24 Cox, C. C. 472; 10 
Cr. App. Rep. 245, C. C. A. 


as counsel in own court.|—MACKINTOSH 
v. MACKENZIE (1819), 1 Bli. 272; 4 
3 —SCOT. 


Part VIII.—Tenure and COMPENSATION FOR ABOLITION OF OFFICE. 137 


10038. ———- By ministerial officer—Preference to 
army contractor.]—-R. v. WHITAKER, No. 1002, ante. 

1004. ——- -——— Army officer.) —R. v. 
WHITAKER, No. 1002, ante. 

———.|—See, also, CRimmnar. Law, Vol. XV., 
pp. 662, 663, Nos. 7149-7159. 

1005. Secret commission—On appointment to 
office.|—-A., who held an office for life, in the gift 
of B., agreed with C. to resign, & to procure the 
appointment for him, & C., in consideration 
thereof, agreed that A. should have a moiety of 
the profits. <A. resigned, & through his influence 
C. was appointed, & executed a deed for the per- 
formance of the agreement. The agreement was 
not communicated to B. In covenant by A. 
against ©. for not paying over to him a moiety of 
the profits of the office :—Held : the agreement was 
a fraud upon B., & therefore illegal & void.— 
WALDO v. MARTIN (1825), 4B. & C. 319; 2C. &P. 
1; 6 Dow. & Ry. K. B. 364; 107 E. R. 1078. 
a :—Mentd. Elliott v. Richardson (1870), L. R. 5 


Acceptance of fee beyond salary.|—See Local. 
GOVERNMENT, Vol. X XXIII., p. 17, Nos. 61-63. 

Proceedings against magistrates.|—See Maais- 
TRATES, Vol. XX XITI., pp. 302-307, Nos. 163-267. 

Libels on administrators.|—See CRIMINAL Law, 
Vol. XV., pp. 702, 703, Nos. 7585-7613. 


Sect. 2.—SALE OF OFFICES. 

See, generally, CRIMINAL LAW, Vol. XV., pp. 664, 
665, Nos. 7169-7179; ConTRacT, Vol. XII., 
pp. 246, 247, Nos. 2010-2020. 

1006. Under-sheriff.|—Bond for the sale of the 
place of under-sheriff void by 5 & 6 Kdw. 6. 


—BROWNING v. Hatrorp (1671), Freem. K. B. 
19; 89 E.R. 16. 

1007. Secretary to Governor of Barbadoes.]— 
5 Hdw. 6, c. 16, concerning the sale of offices, does 
not extend to the sale of the office of secretary to 
the Governor of Barbadoes.—Daws v. PINDAR 
(1675), 2 Mod. Rep. 45; 86 1. BR. 931; sub nom. 
aa v, PAINTER, Freem. K. B. 175; 3 Keb. 

1008. Vice-Chamberlain.|—SawyrER v. Kun.- 
GREW (1691), 4 Mod. Rep. 39; 87 BE. R. 249. 

1009. Private secretary to Secretary of State.|— 
The office of private secretary does not fall within 
5 & 6 Edw. 6, c. 16, ss. 2,3, & may be assigned.— 
HARRINGTON 0. KLOPROGGE (1785), 2 Chit. 475; 
4 Doug. K. B. 5; 2 Brod. & Bing. 678, n.; 6 Moore, 
C. P. 38, n.; 99 KB. RR. 738. 

Annotation :—Refd. Hill vr. Paul (1841), 8 Cl. & Fin. 295, 

1010. Forester of the Crown.] — The office of 
woodward or forester of the Crown is an office of 
trust, incapable of assignment without a licence 
from the Crown founded on the return to a writ 
of ad quod damnum.-—A.-G. v. Matnias (1858), 4 
K. & J. 579; 27 L. J. Ch. 761; 31 L. T. 0. S. 
Sie 4 Jur. N.S. 628; 6 W. RR. 780; 70 i. R. 
Annotations :-—Mentd. A.-G. ». Hanmer (1859), 33 L. T. O. S. 

176; Johnson v. Barnes (1872), L. R. 7 C. P. 592; Saltash 

Corpn. v. Goodman (1880), 5 C. P. D. 431; Do La Warr v. 

Miles (1881), 17 Ch. D. 535; Smith «. Andrews, [1891] 

2 Ch. 678; Hough v. Clark & Hall (1907), 23 T. L. R. 682. 

1011. Parish clerk.]-—A parish clerk cannot in 
law assign his office.—NICHOLS v. DAViS (1868), 
LR. 40. P. 80; 381. J. 0. P. 1273 sub nom. 
DAVIS v. NICHOLS, 17 W. R. 291. 

Officers in Ecclesiastical Courts.!—-See HMcct4«sti- 
ASTICAL LAW, Vol XXIX., pp. 240, 242, 243, Nos. 
212, 240, 249, 255, 257. 

Bonds for sale of public offices.|—Scre Ronns, 
Vol. VIJ., pp. 173, 174, Nos. 118-128. 


Part VIIl_—Tenure and Compensation for Abolition of Office. 


SEct. 1.—TENURE OF OFFICE. 
SuB-sEcT. ]1.—IN GENERAL. 

1012. Evidence of appointment—Performance of 
duties of office.|——-Ividence that a person occupied 
an office by reputation, is proof that he had the 
office.—-DUDLEY v. KINGTON (1595), Cro. Eliz. 
382; 78 E. R. 628. 

1013. ———_ ———.}—-CHUTE v. ALPORT (1666), 1 
Sid. 311; 82 E. R. 1125. 

1014, ——.]—-On an indictment for the 
murder of a constable in the execution of his office, 
it is not necessary to produce his appointment ; 
it is sufficient if it be proved that he was known 
to act as constable.—R. v. Gorpon (1789), 1 
Leach, 515; 1 East, P. C. 315; 168 E. R. 359. 
Annotation :—Refd. Butler v. Ford (1833), 1 Cr. & M. 662. 

1015. -|—In the case of all peace 
officers, justices of the peace, constables, etc., it 
is sufficient to prove that they acted in those 
characters without producing their appointments. 
- . . The excise & custom house officers fall under 
a different consideration, but even in those cases 
evidence is admitted both in criminal & civil suits, 
to show that the party was a reputed officer prior 











to 11 Geo. 1, c. 30, s. 32 (BULLER, J.).—BERRYMAN 
v. WISE (1791), 4 Term Rep. 366 ; 100 KH. R. 1067. 
Annotations :—Refd. Smith v. Taylor (1805), 1 Bos. & P. N. R. 

196; B all v. Underwood (1823), 11 Price, 621; Butler 

v. Ford ee 1 Cr. & M. 662; M‘Gahey v. Alston (1836), 

2M. & W. ; Doo d. Bowley v. Barnes (1846), 1 New 

Pract. Cas. 401; R. v. Roberts (1878), 38 LL. T. 690. 

Mentd. Pearce v. Whale (1826), 5 B. & C. 38. 

1016. J—R. v. MITCHELL (1818), cited 
Starkic on Evidence, 3rd ed. 307, n. — 

1017. .j—-Where an assignment of a 
lease by deed, taken in execution, was made in the 
name & under the seal of office of the sheriff, by A., 
acting as under-sheriff :—-Held: such assignment 
was sufficiently proved, without proving further 
the appointment ot A. as under-sherifl._-Doxr d. 
James v. BRAWN (1821), 5 B. & Ald. 245; 106 
kK. R. 1181. ads 

: ° d. Bowl . Barnes (1846), 
4B. 1057, Bel Wood v. Roweliffe (1846), 6 Hare, 
183 


1018. J—An affidavit purporting to 
be Sworn before a public comr. is admissible without 
proof of the commission; proof of the comr.’s 
acting as such is sufficient.— R. v. HOWARD (1832), 
1 Mood. & R. 187. 


























stituted appointment. |-—LAWSON v. TOWN 
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Sect. 1.—Tenure of office: Sub-sects, 1 & 2. Sect. 
: Sub-sect. 1.] 
1019. — .}—Proof that a person has 








acted as a public officer on one occasion, before the 
occasion in question, is evidence to go to the Jury 
that he is such officer.— R. v. MURPHY & DOUGLAS 
(1837), 8 C. & P. 297; sub nom. R. v. DouGias & 
Mourpuy, 1 Jur. 988. 


Annotations :—Mentd. R. v. Blake (1844), 6 Q. B. 126; R. v. 
O’Connell (1844), 5 State Tr. N. S. 1. : 
1020. ———.]—Admitted, that the acting 

in the office is prima facie evidence of the appoint- 

ment as registrar.—R. v. Prick (1840), 11 Ad. & 

El. 727; 3 Per. & Dav. 421; 9L. J. M. C. 49; 

4J.P.58; 4 Jur. 291; 113 E. R. 590. 

Annotations :—Mentd. R. v. Nott (1843), 7 J. P. 351; 
Hutchinson ©. Manchester Bury & Rossendale Ry. (1846), 
16 L. J. Ex. 203; R. v. Buchanan (1846), eee B. 883; 
Pon Ty (1850), 3 Car. & Kir. 167; HR. v. Hall, 1891] 


1021. -]—An indictment for perjury 
in an affidavit stated the affidavit to have been 
sworn ‘“‘ before one R. G. W., then & there being a 
comr. duly authorised & empowered to take 
affidavits in the county of Gloucester, in or con- 
cerning any cause depending in her male 
Ct. of Exch. at Westminster.’”’ It was proved by 
R. G. W., that he had acted as a comr. for taking 
affidavits in the Exch. for ten years but had never 
seen his commission; & that ten years ago he 
applied to his agent to procure for him a com- 
mission to take affidavits in the Exch., & that his 
agent had told him that he had done so :—Held : 
the proof of R. G. W.’s acting as a comr. was 
primd facie evidence that he was so.—R. v. NEWTON 
(1844), 1 Car. & Kir. 469. 

Annotation :—Refld. R. v. Roberts (1878), 38 L. T. 690. 

1022. .]|—The fact, that a party did 
a particular act, as signing a land tax assessment, 
in an official capacity, may be proved, not only 
by showing that he exercised the office before or 
at the period in question, but also by evidence, 
limited to a reasonable time. of his having exercised 
it afterwards.—-DoE d. HopLry v. Youna (1845), 
8 Q. B. 63; 1 New Pract. Cas. 306; 15 L. J. Q. B. 
9; 60.T.0.8. 88; 9 Jur. 941; 115 EB. R. 798. 

1023. -J]—In ejectment under Poor 
Relief Act, 1819 (c. 12), s. 17, for a parish house, 
on the demise of A. & B., stated in the declaration 
to be the churchwardens & overseers of a parish, 
the fact that they acted as churchwardens & 
overseers at the time of the alleged demise is 
sufficient primd facie proof, for the purposes of the 
action, that they held the offices at that time.— 
DoE d. BOWLEY v. BARNES (1846), 8 Q. B. 1087; 
1 New Pract. Cas. 401; 15 LL. J. Q. B. 208; 7 
L. T. O. 8S. 189; 10 Jur. 520; 10 J. P. Jo. 809; 
Tr iliend Coad Be onesactls 
Annotations :-—Conad. R. v. Rober 1 Pa ‘ 

Refd. McMahon v. Lennard (1858), eH Gas. 970. 

1024. -]—An indictment for perjury 
alleged the offence to have been committed before 
U., then being & sitting as the duly qualified & 
appointed deputy judge of the county ct. of W. 
Proof was given that the perjury took place in the 
presence of U. at the county ct., & a certified 
minute, under the seal of the ct., of the proceedings, 
was put in evidence, intituled ‘* Minute of 
jud ents, orders, & other proceedings, at a ct. 

olden at, etc., before U., deputy judge of the said 
ct.’ :—Held: there was sufficient proof of U. 
acting as deputy judge, & therefore primé facie 





























LAND v. CUNNINGHAM (1843) 9Cl. & 
Fin. 145; 8 E. R. 370.—Soot. 
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evidence of his appointment as such.—R. v. 
RoBeErRts (1878), 38 L. T. 690; 42 J. P. 6380; 14 
Cox, OC. ©. 101, C. C. R. 

1025. Exercise under two titles—Exercise attri- 
puted to good title.|—If the exercise of an office 
can be attributed to two titles, one bad & the other 
good, it will be attributed to the good title, unless 
the party exercising the office has disclaimed the 
good title—R. v. THomas (1838), 8 Ad. & El. 
183; 3 Nev. & P. K. B. 288; 1 Will. Woll. & H. 
212; 7L.3.Q. B. 141; 2J.P. 299; 2 Jur. 347; 
112 E. R. 807. 
sitar i :—Mentd. R. v. Edye, Re Bishop (1848), 18 L. J. 


1026. Office during pleasure of Crown—-Duty of 
holder to retain office.|.—A.-G. v. RowE (LaDy) 
(1862), 1 H. & C. 31; 31 L. J. Ex. 314; 6 L. T. 
4388; 8 Jur. N.S. 823; 10 W. R. 718; 158 E. R. 
789. 

Annotation :—Mentd. Re Capdevielle (1864), 2 BH. & C. 985. ° 

Officers of the Crown.|—See CONSTITUTIONAL 
Law, Vol. X1., pp. 505-507, Nos. 76-89. 

Judicial officers.|—See CONSTITUTIONAL Law, 
Vol. XI., p. 515, Nos. 166, 167 ; DEPENDENCIES, 
Vol. XVII., p. 451, Nos. 200, 201. 

Officers of quarter sessions.:—-See MAGISTRATES, 
Vol. XXXIII., pp. 377, 8378, 880, Nos. 858a~-874, 
897-900. 

Coroners.]|—See CORONERS, Vol. XITI., pp. 233, 
234, Nos. 14-23. 

Local Government officers.|—See LocaL GOVERN- 
MENT, Vol. XXXIII., pp. 39, 73-79, 108, 109, 
Nos. 209-211, 463-508, 726-734. 

Officers of corporations.|—-See CORPORATIONS, 
Vol. XITI., pp. 307-313, Nos. 390-468. 

Admission, election & restoration to office— 
Mandamus to enforce.!|—See CORPORATIONS, Vol. 
XIII., pp. 319-321, Nos. 539-574; CROWN 
PRACTICE, Vol. XVI., pp. 314, 315, Nos. 1249-1274. 


SuB-SECT. 2.— REMOVAL. 


Public officers & servants.!—See COoONSTITU- 
TIONAL Law, Vol. XI., pp. 505-507, Nos. 76—89. 

Judicial officers.|—See CONSTITUTIONAL Law, 
Vol. XI., p. 507, Nos. 90-93; DEPENDENCIES, 
Vol. XVII., p. 451, Nos. 202-206. 

Clerks of the peace.|—See MAGISTRATES, Vol. 
XXXITII., pp. 878, 379, Nos. 875-888. 

Officers of corporations.|—See CORPORATIONS, 
Vol. XITI., pp. 316-319, Nos. 504-538. 

Local Government officers.) — See Locar 
GOVERNMENT, Vol. XXXITII., pp. 16, 89, 73—79, 
Nos. 54, 212, 468-509. 

Coroners.|—-See CORONERS, Vol. XIII., p. 234, 
Nos. 24, 25. 

102.. Where office held at will—Removal with- 
out cause assigned.|—A man who has power to 
remove an officer at his discretion need not assi 
a reason for the removal.—R. v. ANDOVER (1705), 
ie Raym. 710; 12 Mod. Rep. 665; 91 B. R. 
Anadtation :—Refd. R. ». London Corpn. (1832), 8 B. & Ad. 


1028. ———-.'— An officer elected generally, 
if removable at will, is an officer at will only. a) 
cause need be assigned for the removal of a com- 
mon councilman appointed during will.—R. v. 
COVENTRY CoRPN. (1698), 1 Ld. ym. 391; 2 
Salk. 480; 91 E. R. 1159. 


476.—CAN. 





limdiation | tiorart ea to remove resolution. }— 
cause.] | Ex p. ao (1894), 82 N. B. R. 


Part VII].—Trenurre anp COMPENSATION FOR ABOLITION OF OFFICE. 





1029. ———.] — Pltf. brought an action 
against deft.,as Governor of Jamaica, for damages 
for wrongful dismissal from his office as a district 
ane e there. Deft. Pp codes that pltf. had been 
liable to be suspended from his office by him, dett., 
in his “absolute discretion upon sufficient cause 
to him appearing,” & that in the exercise of such 
discretionary power he had upon such sufficient 
cause suspended pitf. from his office. Pltf. required 
particulars of the sufficient cause:—Held: the 
words ‘‘ sufficient cause to him appearing ’’ under 
which pltf. could alone claim particulars were 
immaterial & as deft.’s plea was, in fact, one of 
absolute discretion, pltf. was not entitled to an 
order for particulars.— GIBBONS v. NorMAN (1886), 
2 T. L. R. 676, D. C. 

1030. .}—A Crown servant, against 
whom no misconduct is alleged, is liable to dis- 
missal at the pleasure of the Crown without notice, 
even if the form of agreement under which he has 
been cngaged implies that except in case of mis- 
conduct the engagement can be terminated only 
by notice.— DENNING v. SECRETARY OF STATE FOR 
INDIA IN CoUNCIL (1920), 37 T. I. R. 138. 








Sect. 2.—--COMPENSATION FOR ABOLITION OF 
OFFICE. 


SuB-sEcT. 1.—To WHoM GRANTED. 

See Public Health Act, 1875 (c. 55), s. 309; 
Local Government Act, 1888 (c. 41), s. 120; Tocal 
Government Act, 1894 (c. 73), s. 81; London 
Government Act, 1899 (c. 14), s. 30 (2). 

1081. Public officer—Under commission from 
Crown—No remuneration stipulated.|—-Servants of 
the public appointed by commission under the 
Crown, without any stipulated remuneration, have 
no legal claim to specific compensation, whether 
the nature of their duties are analogous with well 
known employments, which, when engaged in 
between subjects, are remuncrated by established 
rate per cent., or otherwise, by acknowledged usage 
or custom, e.g. prize agents, or in other cases where 
the value of the services can be ascertained by 
such means. Such servants are wholly dependent, 
for remuneration, on the will of the Crown, or the 
judgment of those to whom competent authority 
may be, in that respect, delegated.—CRAUFURD 
». A.-G., DutcH Comrs. CASE (1819), 7 Price, 1; 
146 EK. R. 884. 
aoa :—Moentd. Deare v. A.-G. (1835), 1 Y. & C. Ex. 


1032. Prospective holder of office.]-—It is no 
ound of compensation, upon the loss of an office, 
hat if the office had not been abolished, & the then 
bolder had survived the holder of a superior post 
in the office, he would, according to the practice 
of the office, have been appointed thereto.— Re 
Ricu (1846), 8 L. T. O. S. 161; 10 J. P. 804. 
1033. Emolument shared by partnership—Dis- 
solution of partnership—Covenant to divide com- 
pensation.|—-Order made for the payment to A. 
& the assignees of C. by the accountant in bkpcy., 
of compensation money, standing in the name of 
the accountant to which O. had been entitled, & a 
moiety of which he had, previous to his bkpcy., 
assigned.— Ex p. CORSER v. Cox (1847), 8 L. T. O. 8. 
a Pony nom. Re Cox, Ez p. Corser, 11 Jur. 212, 
2 O ° 


Annotation :-—Consd. Re Payne, Ex p. Spooner (1847), 17 
L J. Be e 11. 


. y 
1034. Assignee of Crown office.)—The office of 
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Warden of the Forest of Hainault was granted by 
James I. to Lord Oxford, his heirs & assigns, & was 
subsequently assigned by the holder of the office, 
upon various occasions, & lastly to petitioner, 
without any objection on the part of the Crown :— 
Held: the office passed under the assignment to 
petitioner; & he was entitled to claim the com- 
any ae allowed by the Act upon the forest being 

isafforested.—WELJ.ESLEY v. MORNINGTON (1853), 
23 L. J. Ch. 49; 22 L.T.0.8.94; 2W. BR. 81. 

1085. Servant of local board—Metropolis Manage- 
ment Act, 1893 (c. 55).|—By above Act, s. 11, 
every officer in the service of the district boards 
therein mentioned who come within the scope of 
the Superannuation (Metropolis) Act, 1866 (c. 31), 
& who has suffered pecuniary loss by abolition of 
office or by diminution or loss of salary, fees, or 
emoluments in consequence of the Act of 1893, 
shall be entitled to pecuniary compensation :— 
Held: the sect. must be construed to mean that 
compensation shall be paid to any of the servants 
of the district boards who have suffered loss in 
consequence of the Act.—-LEaG v. STOKE NEWING- 
TON VESTRY (1895), 59 J. P. 606. 

10386. Solicitor acting as legal adviser—Remu- 
nerated by fixed salary—-Metropolitan Poor Act, 
1867 (c. 6).]—Certain trustees having the manage- 
ment of the relief of the poor of a metropolitan 
parish, appointed S. to be solr. for the arrangement 
of legal matters, with an annual salary. After 
the passing of above Act, 1887, the Poor Law 
Board refused to allow the board of guardians 
elected under that Act to continue S. in the 
appointment. which he had received from the 
trustees :—Held: he was entitled to an award of 
compensation from the Poor Law Board, under 
above Act, 8s. 76.—R. uv. Locat GOVERNMENT 
Boarp (1874), I. R. 9 Q. B. 148; 431. J. Q. B. 
49; 20 L. T. 769; 38 J.P. 165; 22 W. BR. 315. 
Annotation :—Distd. Re Carpontor & Bristol Corpn., [1907] 

2K. 2B. 617. 

1037. ——— ——— Metropolis Toll Bridge Act, 1877 
(c. xeix).|—Above Act, 8. 20, provided that com- 
pensation should be paid to certain officers, 
including clerks, but not including solrs., of the 
private cos. or corpns. whose bridges were taken 
over by the Metropolitan Board of Works under 
the Act upon a scale to be calculated on the basis 
of the emoluments actually received by them in 
the two years previous to the passing of the Act. 
The Deptford Creek Bridge was taken over by 
the board, & thereby pltf., who was a partner in 
a firm of solrs. & clerk to the bridge co., lost his 
office. Tle had received a salary as clerk, & also 
payments for legal business done by him as solr. 
for the co. & commission on the rents of the co.'s 

roperty which he received. The bridge co. had 
by their Act power to appoint a solr. & receiver 
as well as a clerk; they had never appointed such 
officers, & the legal business of the co. had always 
been Gone, & the rents received, by the clerk, who 
had always been a solr. :—Held: by the practice 
of the co., these duties had been attuched to the 
office of clerk, & pltf. was entitled to compensation 
in respect of the payments received for discharging 
them as part of the emoluments of his office ; 
but, as to the payments for legal business done 
by him, only in respect of his proportion as partner 
in the firm of solrs. of the net profits after deduct- 
ing all office expenses necessarily incurred in earn- 
the money.— DREW v. METROPOLITAN BOARD 


OL WORKS (1883), 50 L. T. 138, C. A. 


rt, by & iving him employment 
in Sone retnar’ public department.-—— 
Young v. WALLER, WALLER ¥. YOUNG 
(1898), 78 L. T. 508, P, C.—AUB. 
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Sect. 2.—Compensation for abolition of office: Sub- 
sects. 1,2, 3 & 4.] 


1088. ——— Remunerated by usual professional 
charges..—DREW ¥v. METROPOLITAN BOARD OF 
Works, No. 1037, ante. 

1039. ——.|—A local Act, by which a poor 
law union & rural district were dissolved, provided 
that any officer of the guardians or rural district 
council who should be in office at the commence- 
ment of the Act, & who by virtue thercof should 
suffer direct pecuniary loss, should be deemed 
to be an officer entitled to compensation within 
Local Government Act, 1888 (c. 41), s. 120 & that 
that sect. should apply accordingly. By s. 100 
of that Act the expression ‘‘ office ’’ includes “ any 
place, situation, or employment,” & the expression 
‘* officer ” is to be construed accordingly. 

Solrs. were during a period of about twenty- 
six years next before the commencement of the 
Act from time to time employed by the board of 
guardians of the union & the rural district council 
to do such legal work as those bodies required to 
have done, receiving by way of ‘remuneration for 
that work the usual professional costs & charges 
payable to solrs. for such work; & during that 
period no other solr. was employed by the board 
of guardians or council:—Held: the solrs. so 
employed could not be considered as officers of 
or as holding any ‘place, situation or employ- 
ment ’’ under the board of guardians or rural 
district council within JTocal Government Act, 
1888 (c. 41), ss. 100, 120.—Re CARPENTER & 
BRISTOL CORPN., [1907] 2 K. B. 617; 76 lL. J. 
K. B. 1145; 97 L. T. 461; 71 J. P. 4173; 23 
T. re R. 654; 51 Sol. Jo. 589; 5 I. G. R. 977, 
C. ° 





SuUB-SECT. 2.—ON TRANSFER OF POWERS. 


1040. Transfer causing diminution of salary.| 
West v. Witts County Councin (1893), 10 
T. L. R. 19. 

1041. Duties of office omitted in transfer.|— 
Before the Education Act, 1902 (c. 42). came into 
operation in London the expenses of the London 
School Board were defrayed out ot the consoli- 
dated rate which was raised in the City of London 
by a precept directed to the Corpn. of the City 
& was collected for the Corpn. by appct. who 
received a commission on the amount collected. 
When the Act came into operation the powers of 
the London School Board were transferred to the 
London County Council & the education expenses 
were defrayed out of the poor rate which was 
collected by the overseers. Appct., having thus 
lost a proportion of the commission he formerly 
earned claimed compensation under Education 
Act, 1902 (c. 42), sched. II., r. 21, & Local Govern- 
ment Act, 1888 (c. 41), s. 120 :—Held: he was not 
entitled to compensation from the London County 
Council since none of the powers or property of 
the Corpn. of the City of London whose officer he 
was had been transferred to the County Council. 
—R. v. LONDON Country CoUNCIL, Ea p. NorRIs, 
[1906] 1 K. B. 346; 75 L. J. K. B. 241; 04 1. T. 
218; 70 J. P. 160; 54 W. HR. 489; 22 T. L. R. 
235; 50 Sol. Jo. 192; 4 L. G. BR. 305, D. C. 

1042. Abolition of office not arising from 
transfer.]—. Ppet. was-in 1877 appointed by the 
London School Board captain-superintendent of 
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the training ship Shaftesbury. By Education Act, 
1902 (c. 4i), the powers duties of- the School 
Board were transferred to the London County 
Council, who determined to discontinue the use 
of the ship, & they accordingly gave appet. six 
months’ notice. apps applied, under Education 
Act, 1902 (c. 41), sched. II., r. 21, for compensation 
for the abolition of his office :—Held : the abolition 
of appct.’s office was not “ in pursuance of or in 
consequence of ’’ the Act, & therefore he was not 
entitled to compensation.—R. v. LONDON COUNTY 
Counct., Ea p. SCRIVEN (1907), 23 T. L. R. 493. 


SUB-SECT. 3.—AMOUNT PAYABLE. 


1043. Nominal compensation—Officer appointed 
during progress of abolishing bill.|—Ez p. Lex, No. 
1051, post. 

1044. Whether calculated from past date—Past 
date including part period of office.|——A Treasury 
order for compensation to an officer of a corpn., 
dismissed after the passing of Municipal Corpora- 
tions Act, 1835 (c. 76), is not necessarily bad 
because it directs the compensation to be calculated 
from a bygone time; for, under sects. 66, 67, 
the compensation may be distributed over a period 
of years, & consist partly of a gross sum for arrears. 
But such order is bad, & a nullity, if on the face 
of it, or by comparison with the Treasury minute 
directing the order to issue, such minute being 
before the ct. on return to a mandamus to execute 
a compensation bond, it appear that the compen- 
sation is partly given for a period during which 
the party still held office —R. v. LicHFIELD 
CorPpNn. (1851), 16 Q. B. 781; 20 L. J. Q. B. 383 ; 
17 L. T. O. S. 180; 15 J. P. 627; 15 Jur. 812; 
117 B. KR. 1080, Ex. Ch. 

1045. Substituted office at less salary—Compen- 
sation for diminution—Salary subsequently in- 
creased —- Whether compensation reduced.| — 
BUSHE v. R. (1869), Times, May 29. 

1046. For loss of emoluments—What amounts to 
emoluments — Profits collateral to office.] — By 
Poor Law (Amendment) Act, 1867 (c. 106), s. 20, 
when any union shall be dissolved, if any person 
shall by means of such dissolution be deprived of 
any office or employment, the Poor law Board 
may, according to their judgment, award a com- 
pensation to be paid to such person. The clerk 
to the guardians of a union, who was an attorney, 
was, by the dissolution of the union, deprived of 
his office. He had previously to the dissolution 
been employed to conduct proceedings on behalf 
of the guardians, under Lands Clauses Act, 1845 
(c. 18), to obtain compensation in respect of lands 
within the union taken by a railway, & was to be 
paid for these services. The Poor Law Board in 
assessing the compensation to which he was entitled 
for the loss of his office or employment, took into 
consideration the profits so made by him, in 
addition to his salary :—Held: Poor Law Board, 
in so doing, had not exceeded their jurisdiction. 
—R. v. Pook LAw BoarD (1871), L. R. 6 Q. B. 
soot 41L.J.M.C.16; 25 L. T. 304; 36 J. P. 

1047. —_- ——— Sums saved from travelling 
allowances—Allowances at fixed rate.]|—Telegraph 
Act, 1868 (c. 110), enables the Postmaster-General 
to purchase the und ings of telegraph cos. 
By sect. 8 (7), every officer & clerk of any co. the 
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Waarpo 
21. R. 179.—IR. 


transfer. }—R. ; 
ois DISTRICT COUNCIL, [1903] 


(O'MALLEY) 0 n. Transfer causi diminution o, 
retiring aa iv. C : 


We OCH 
RANE v. A.-G., [1927) I. R. 285,—IR. 
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undertaking of which may be so purchased, who 
has been not less than five years in the service 
of the telegraph cos. & in the receipt of a yearly 
salary, or who has been not less than seven years, 
in the service of telegraph cos. & is in receipt of 
remuneration at a rate of not less than £50 a year, 
shall if he receives no offer of an appointment by 
the Postmaster-General in the telegraphic depart- 
ment, etc., receive during his life from the Post- 
master-General by way of compensation for the 
loss of his office from the time at which the Govern- 
ment takes possession of the company’s telegraph 
an annuity payable half yearly, equal if he shall 
have been in the service of telegraph cos. twenty 
years to two-thirds of the annual emolument 

derived by him from his office on June 24, 1868. 

Alandamus to the Postmaster-General to assess 

compensation to S., an officer of a telegraph co., 

in respect of the expenses allowed him as a part 
of the emolument of his office. Return that it 
was the duty of S., from time to time, when re- 
quired, to travel upon the co.’s business & that 
the co. had agreed with him upon rates of allow- 
ance as an indemnity against the extra personal 
expenditure incurred or assumed to be incurred 
by him while travelling on the business of the 
company, beyond his ordinary expenditure, namely 
12s. 6d. for twenty-four hours’ absence from head- 
quarters & 5s. for twelve hours’ like absence, 
when such last-mentioned absence did not oblige 
him to stop away from home, & that the allowances 
so made did not form any part of his yearly 
salary or remuneration but were made for the 
purpose of indemnifying him against extra personal 
expenditure, & that the refusal to assess compensa- 
tion was only so far as regarded these allowances. 
Plea that the allowances were not made as an 
indemnity, but were made to the co.’s officers 
when travelling whether extra expense was in- 
curred by them or not, & were fixed payments ; 
that the co.’s officers when travelling received 
the allowances & saved a large part of the money 
which they would otherwise have expended at 
home for board & lodging & that the allowances 
were part of the annual emoluments of the officers : 

—Held: anything which S8.’s allowances enabled 

him to save from his ordinary expenses was an 

‘‘emolument”’ & therefore a subject for corn- 

pensation.—R. v. POSTMASTER-GENERAL (1878), 

3 Q. B. D. 428; 47 L. J. Q. B. 435; 38 L. T. 89; 

26 W. R. 322, C. A. 

Annotations :-—Apld. Livingstone v. Westminster Corpn., 
11904) 2 K. B. 109. Retd. Cooper wv. R. (1880), 14 Ch. D. 
311; Druce v. Railway Clearing House (1925), 133 L. T. 
514. Mentd. R. v. I. HX. Comrs. (1888), 36 W. R. 696. 
1048. —— Question of fact—For com- 

pensating authority.}— By London Government 

Act, 1899 (c. 14), s. 30, & the enactments incor- 

porated therewith, including Local Government 

Act, 1888 (c. 41), 5s. 120, any existing officer of a 

borough council who suffers pecuniary loss from 

the abolition of his office is entitled to compensa- 
tion, regard being had to any additional emolu- 
ments acquired by him by virtue of those enact- 
ments. The officer is required to deliver a claim 
showing the amount received & expended by him 
in every year during the period of five years before 
the passing of the Act, & the council are required 
to take the same into consideration & assess 
the just amount of compensation. The amount 
assessed becomes a specialty debt due from the 
council to the officer:—Held: the amount of 
the emoluments is a question of fact for the 
council, & their finding cannot be reviewed by 
the ct.—LIVINGSTONE v. WESTMINSTER CORPN., 
(1904] 2 K. B. 109; 73 L. J. K. B. 434; 68 J. P. 
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276; 562 W. R. 395; 20 T. L. R. 361; 48 Sol. Jo. 
331; 2 L. G. R. 581. 


Annotation :—Refd. R. v. Roberts, Er p. Scur 
K. B. 695. ” x p. Scurr, [1924] 2 


Fees of clerk of the peace.|—See Maais- 
Aiea Vol. XXXIII., pp. 379, 380, Nos. 889— 


1049. Amount prescribed by statute.]——CLARKE 
v. LEWISHAM BoRouGH CouNcIL, No. 781, ante. 


SUB-SECT. 4.—ENFORCEMENT OF CLAIMS. 

See Public Health Act. 1875 (c. 55). 8s. 300; 
Local Government Act, 1888 (c. 41), s. 120. 

1050. Claim to be made within reasonable time. | 
—IKx p. SMART (1856), 28 L. T. O. S. 123; 20 
J.P. Jo. 788. 

1051. Mandamus—tTo local authority—Right to 
nominal compensation only.|—The town clerk of 
a borough dying, one of the capital burgesses 
vacated that office, & was appointed town clerk, 
nine days before the passing of Municipal Corpora- 
tions Act, 1835 (c. 76). On Jan. 1 he was removed. 
He applied to the town council for compensation, 
& they refused to grant any. He then appealed, 
under sect. 66 of the Act, to the Lords of the 
Treasury, who decided that he was entitled to no 
compensation :—/eld : under the circumstances, 
none but a nominal compensation was to be 
expected; & in such a case the ct. would not 
grant a mandamus to the corpn. to assess com- 
pensation.—EHa2 p. LEE (1837), 7 Ad. & Fl. 139; 
2 Nev. & P. KK. 3B. 635 Will. Woll. & Dav. 471; 
1J. PB. 3433 1 Jur. 4743; 112 H.R. 423. 

See :—Distd. LR. v. Harwieh Corpn. (1842), 2 Q. B. 


1052, ——— Grant authorised by Treasury - - 
Refusal of local authority to pay.|—-Where a party 
previous to the passing of Municipal Corporations 
Act, 1835 (c. 76), held the offices of clerk & con- 
stable of the market & inspector of the town clock, 
& the Lords of the Treasury awarded him an 
annuity of £12 for the loss of those offices, which 
the corpn. refused to pay him, this ct. granted a 
mundamus to compel them.-—R. v. LIisKEARD 
CorPN, (1839), 3 J. P. 737. 

1053. —-—- —_— To compel exercise of discre- 
tion—Consideration of all circumstances.} — ‘The 
council of a metropolitan borough having resolved 
to abolish the office of vestry clerk to a local 
authority which had been transferred to them, 
considered that they were bound by an ascertained 
practice of the Treasury to make a deduction of 
one-fourth of the amount of compensation where 
the officer had not been required to devote his 
whole time to the duties of his office: —Held: 
a mandamus would lic to compel them to take the 
facts of the case into consideration & to exercise 
a discrction in the matter.—K. v. STEPNEY CORPN., 
(1902] 1 K. B. 317; 71. J. K. B. 238; 86 L. T. 
21; 663. P.183; 50 W. R. 412; 18 T. L. BR. 98; 
46 Sol. Jo. 106, D.C. 

Annotation :—Consd. R. v. Port of London 

Ez p. Kynoch, {1919} 1 k. LB. 176. 

After exercise of jurisdiction by 
Treasury.|—See Nos. 1055-1060, post. 
1 





Authority, 


54. To Treasury.|/—The Lords of the 
Treasury granted under 3 Cico. 4, c. 114, & pension 
for life to a person whose office had been abolished. 
They afterwards, thinking they had no power 
to grant such a pension, revoked their warrant. 
The amount once appeared in the Parliamentary 
estimates, because the item could not be with- 
drawn in time. It was afterwards withdrawn, & 
no money was ever received from Parliament on 
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Sect. aa for abolition of office: Sub- 
sect. 4. 
account of the pension, the sum which had been 
once in the estimates having been applied to the 
ways & means :—Held: a mandamus could not 
go to the Lords of the Treasury to enforce payment 
of the pension.—R. v. TRBAsURY LoRDS COMRS., 
Re HAnp (1838), 4 Ad. & El. 984; 2 Har. & W. 67; 
6 Nev. & M. K. B. 508; 111 HE. R. 1053. 
Annotations :-—Retd. Re De Bode (1838), 6 Dowl. 776; R. v. 
ivr cuad f Lords Comrs., He Queen Dowager’s Annuity 
1851), 15 Jur. 767. Mentd. R. v. Lords of the Treasury, 
x p, Lancashire JJ. (1872), 26 L. T. 64. 

1055. Jurisdiction of Treasury—-To inquire into 
sufficiency of cause of removal.|—Where a party 
removed from a perouen office under Municipal 
Corporations Act, 1835 (c. 76), reappointed, & 
afterwards dismissed, applies to the town council 
for compensation, which is refused, & he thereupon 
ae to the Lords of the Treasury under sect. 
66 of the statute, the Lords have no jurisdiction 
to inquire whether he was or was not removed 
for a sufficient cause within that sect. Therefore, 
where the council had refused compensation & the 
Lords, on appeal under sect. 66, & on inquiry into 
the facts leading to the dismissal, confirmed such 
refusal, this ct., on affidavits satisfactory to them, 
granted a mandamus calling on the corpn. to assess 
compensation, notwithstanding the judgment of 
the Lords.—R. v. WARWICK CoRPN., R. v. NEW- 
BURY CoRPN. (1840), 10 Ad. & El. 386; 3 Per. & 
Dav. 429; 9 L. J. Q. B. 265; 4 Jur. 314; 113 
E.R. 148. 
se :—Apld. R. ». Sandwich Corpn. (1842), 2 Q. B. 


1056. As to amount.] — Mandamus to a 
corpn. suggested that B. was town clerk before 
the passing of Municipal Corporations Act, 1835 
(c. 76); that under that Act he ceased to be town 
clerk, was reappointed & afterwards removed by 
the town council for a cause other than such mis- 
conduct as would warrant removal from an office 
held during good behaviour, that he claimed com- 

ensation from the town council who disallowed 

is claim ; whereupon he appealed to the Lords of 
the Treasury, who awarded him an annuity of 
&® given sum; & that the corpn., after notice of 
the order & demand, refused to execute a bond for 
securing the annuity ; which the writ commanded 
them to do, or show cause, etc. The return set 
forth certain proceedings of B., & alleged that the 
town council had resolved that, B.’s misconduct 
therein being such as would warrant his removal 
from any office held during good behaviour, they 
dismissed him; & it stated that for these reasons 
they disallowed compensation; & that the Lords, 
on the appeal, had been apprised of the ground of 
refusal :—Held: the Lords, not having, under 
sect. 66, jurisdiction to inquire into the propriety 
of the removal, but only into the amount where 
the title to some compensation is undisputed, had 
no power to order the annuity ; & such order did 
not entitle B. to a mandamus.—R. v. NEWBURY 
Corpn,. (1841), 1 Q. B. 751; 1 Gal. & Dav. 888; 
10 L. J. Q. B. 250; 5 J. P. 678; 6 Jur. 365; 


Preeti 134 R, v. Sandwich C ( 

An 18 o—, . v. wich Corpn. (1842), 2 Q. B. 

895. ret v. St. Pancras Overseers, etc. 38), 7 
J. P, 436; RR. v. Scott (1843), 7 Jur. 993; R. v. Conyers 
(1846), 8 Q. B. 981; R. o. Harden (1854), 23 L. J. Q. B. 


1057. ——— ———.]—_The town clerk of a borough 
iad transacted the legal business of the corpn. 
& charity trustees. e & his predecessors in 
ffice usually transacted such business as 
xcidental to their office. On th 
[unicipal Corporations Act, 1835 (c. 
smoved from the office of town clerk, & subse- 
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quently the new charity trustees appointed under 
sect. 71 also pemoved him from their employment. 
The town council having awarded him compensa- 
tion for the loss of his office of town clerk, but 
having refused compensation for the loss of his 
employment by the trustees, he appealed to the 
Lords of the Treasury who awarded him compensa- 
tion for such employment also :—Held: the Lords 
of the Treasury had jurisdiction to award such 
compensation, because the transaction of the 
charity business formed part of the incidental 
profits of the office of town clerk, & the Lords 
therefore had entertained a queston of amount 
only, & not a question whether the loss of any 
distinct office was a proper subject of compensation. 
—R. v. NorwicH CoORPN. (1842), 3 Q. B. 285; 
2 Gal. & Dav. 605; 11 L. J. Q. B. 246; 6 J. P. 
326; 6 Jur. 711; 114 E.R. 616. | 

Annotation :—Consd. Rt. v. Poor Law Board (1871), L. R. 

6 Q. B. 785. 

1058. -——.|—-Mandamus to a borough 
corpn. recited that the prosecutor had held certain 
offices of profit within the borough; that under 
Municipal Corporations Act, 1835 (c. 76), he was 
removed therefrom; that he preferred his claim 
for compensation to the town council, who dis- 
allowed the same; that he then obtained a 
mandamus requiring the corpn. to assess com- 
_ensation, & to secure the amount by bond; 
& that they assessed £60 per annum, whereupon he 
appealed to the Lords of the Treasury, who awarded 
£112 per annum. The writ concluded by requiring 
the corpn. to give their bond for such last mentioned 
amount. Return: that claimant did not hold 
certain of the offices; that he had made a former 
appeal to the Lords of the Treasury against the 
original disallowance by the town council & that 
the Lords of the Treasury had then assessed only 
£60 per annum. To the first part of the return 
claimant pleaded estoppel stating the assessment 
in compliance with the former writ & stating also 
that the corpn. had returned to that writ that 
they had made such assessment. To the second 
part of the return demurrer. Demurrer to the 
plea of estoppel for duplicity :—Held: the Lords 
of the Treasury had no jurisdiction to entertain 
the first appeal, the claim having been altogether 
disallowed by the town council & the matter of 
appeal being therefore not a question of amount 
but of right; & consequently the Lords might 
entertain the second appeal & their award upon it 
was conclusive.—SANDWICH CORPN. v. R. (1847), 
10 Q. B. 571; 16L. J. Q. B. 482; 11 Jur. 1100; 
116 EK. R.218, Ex. Ch.; affg. S. C. sub nom. R. v. 
SANDWICH CoRPN. (1846), 10 Q. B. 563. 














1059. As to title.)|—R.v. NEWBURY CORPN., 
No. 1056, ante. 
1080. -]—(1) A town clerk dismissed 


from office after Municipal Corporations Act, 1835 
(c. 76), applied to the town council for compensa- 
tion under sect. 66. They resolved, after delibera- 
tion, that, considering the tenure of the office, 
& other circumstances, his claim was inadmissible, 
& they disallowed it, reserving to themselves the 
right of era | into the question of amount 
if their decision should be overruled on appeal. 
No other determination was come to within six 
calendar months of the application :—Held: the 
council had so far determined on such claim within 
the six months that the claim could not be “‘ con- 
sidered as admitted,’’ according to sect. 66, though 
they had not provisionally fixed the amount of 
8) On. pee to the Lords of the Treasury 
n ap 2) rds o e 
ppd a judgment of the town council on a claim 
of compensation, the Lords have no jurisdiction 
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to inquire into claimant’s title, but are confined 
to the question of amount. This whether the 
officer has been dismissed after reappointment, 
or without having been reappointed, since the 
passing of the Act. 

(3) On appeal made after the resolution above 
stated, the Lords of the Treasury adjudicated on 
the title & awarded a less compensation than that 
demanded; & appit. then moved this ct. for a 
mandamus to the council to give a bond, for the 
sum originally demanded, as in case of an admitted 
claim under sect. 66. The ct., on cause shown, 
ordered a mandamus generally requiring the council 
to award compensation.—R. v. SANDWICH CORPN. 
(1842), 2 Q. B. 895; 2 Gal. & Dav. 28; 111. J. 
Q. B. 182; 6 J. P. 2043; 6 Jur. 684; 114 E. R. 
347; subsequent proceedings (1846), 10 Q. B. 563. 
Sai tai :—Refd. R. v. Brighton Council (1857), 7 E. & B. 


1061. —On the death of a town 
clerk, who had served thirty-two years, his son 
was appointed to the office, six months before the 
passing of Municipal Corporations Act, 1835 (c. 76). 
The appointments were during pleasure ; but the 
usage had been that they were held for life or 
during good behaviour. In Jan. 1836, the son was 
reappointed. In 1839 he was dismissed for a cause 
other than misconduct. He claimed compensation 
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under sect. 66, which the council wholly refused ; 
&, on appeal, the Lords of the Treasury decided 
that, as applt. had been expressly appointed durin 

pleasure, when the intention to remodel municipa 
corpns. had been long known, they considered him 
to have accepted the office with knowledge of what 
might occur; & that, adverting to the manner 
of his appointment, his tenure or interest in the 
office, & all the other circumstances of the case, 
they thought there were no sufficient grounds for 
an expectation in his mind that the office would 
last during his life ; & they accordingly determined 
that he was not entitled to any compensation, & 
made their order accordingly :—Held: the Lords 
of the Treasury had assumed to decide on title, 
& not merely on the value of an office, & had 
therefore exceeded their jurisdiction, &, it not 
appearing that applt. had been appointed in 
evasion of the statute, this ct. awarded a mandamus 
calling upon the town council to assess compensa- 
tion.—R. v. TLARWICH CoRrPN. (1842), 2 Q. B. 909 ; 
OJ. P. 745; 114 EB. R. 362. 

ay la :—Apld. Sundwich Corpn. v. R. (1847), 11 Jur, 


1062. —--- ——-.|—-SANDwicit Corprn. v. R., No. 
1058, ante. 

1063. Whether Treasury award final.j|—R. +. 
Norwicu Corpn., No. 1057, arte. 


BATHS. 


See Pustic HEALTH AND LocaL ADMINISTRATION. 


PUBLIC COMPANY. 


See CoMPANIES ; CORPORATIONS. 


PUBLIC DOCUMENT. 


See EVIDENCE. 


PUBLIC ELEMENTARY SCHOOLS. 


See EDUCATION. 


( 144 ) 


PUBLIC HEALTH AND LOCAL 
ADMINISTRATION. 


PART I. THE PUBLIC HEALTH ACTS 


PART II. PUBLIC HEALTH AUTHORITIES AND AREAS. 
Sect. 1. METROPOLITAN AREAS ., ‘ : ; ; 
Secr. 2. Extra METROPOLITAN AREAS 
Sect. 3. OuTSIDE ENGLAND ‘ ; ; 


PART III. CONTROL BY MINISTRY OF HEALTH 
Sect. 1. INQUIRIES i : : ‘ : 
Srcr. 2. ORDERS 

SUB-SECT. - IN Geena’, 
SuB-SECT. 2. PROVISIONAL ORDERS 
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SuB-srecr. 1. COMPLAINT TO MINISTRY OF HEALTH , , ; , ‘ 
SUB-SECT. 2. APPOINTMENT OF PERSON TO PERFORM DUTY 
SUB-sEcT. 3. MANDAMUS 


A. In General . 
B. On Whose Application granted . 
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PART IV. FINANCE 
Sect. 1. EXPENSES 
Sect. 2. BORROWING Powis 
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PART V. BYE-LAWS 

Srcr. 1. IN GENERAL . 

Sect. 2. VALIDITY 
SuB-secT. 1. IN Gunnuat 
SuB-SECT. 2. INTRA VIRES 
SuB-SEcr. 3. CONFORMITY WITH Gum, law 
SuB-sEcr. 4. CERTAINTY 
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Szcr. 3. CONSTRUCTION 

Sect. 4. ENFORCEMENT : 

Sect. 5. PARTICULAR INSTANCYS . 


PART VI. LEGAL PROCEEDINGS F . 
Sect. 1. IN GENERAL . : : : ‘ : ; F 
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Secor. 8. RECOVERY OF EXPENSES . 
Sunp-sect. 1. IN GENERAL. : : 
SuB-SsECT. 2. LIMITATION OF ‘TIME : ; ‘ : ; : 
Sper, 4. APPEALS ‘ : ; ‘ ; ‘ 
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Secr. 5. ARBITRATION AND COMPENSATION 
SUB-SECT. 1. ARBITRATION 
SUB-SECT. 2. COMPENSATION . 

Srcr. 6. NoTIces, ORDERS, ETc. . 


PART VII. PARTICULAR PROVISIONS 
Sect. 1. AS TO OWNERS ; 
Sect. 2. ADVERTISING STATIONS AND ‘ov aaviamicne:. 
SUB-SECT. 1. HoaRDINGS AND ADVERTISEMENTS 
Sus-sEctT. 2. Sky Srans p 
SrEcr. 3. ALKALI, ACID AND OTHER Works ; 
Sect. 4. ANIMALS ‘ . 
SEcT. 5. BUILDING Recaro: ; 
SuB-sEcT. 1. WHAT CONSTITUTES A Burt, DING 
A. Building 
B. New Building... : 
(a) Re-Erccted Building ; 
(6) Converted Building 
(c) Other Cases 
SUB-SECT. 2. PROVISIONS AS TO uNGs 
A. Construction of Buildings 
B. Provision of Open Spaces 
C. Miscellaneous Provisions 
SuB-stcT. 3. TEMPORARY BUILDINGS 
SuB-sEcT. 4. SAFETY OF BUILDINGS 
A. Places of Public Resort 
B. Ruinous and Dangerous Buildings 
SuB-sEcT. 5. NOTICE 
SuB-stcT. 6. PLANS 
A. Deposit and Approval of pins 
B. Rejection of Plans 
C. Iixecution of Plans ‘ 
SuB-SECT. 7. REGULATION OF aun Oansanuenon 
SuB-sEcT. 8. REGULATION OF BUILDING IN THE METROPOLIS . 
SUB-SECT. 9. BUILDING BYE-LAWS 
A. In General . 
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(6) Must be Reasonable 
C. Breach . ‘ 
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Srcr. 6. CARE OF THE SICK AND PaaveNnys MaxGune 
Sus-sEcr. 1. Hosptra.s 
A. In General . 
B. Under Public Health Acts : 
C. Under Isolation Hospital Acts : 
(a) Establishment of Hospitals and Hospital Districts . 
(6) The Hospital Committee  . : 
(c) Management and Expenses of Hospital . 
D. Sanatoria for Tuberculosis. See WORK AND LABOUR. 
Sun-secr. 2. INFECTIOUS AND EpipEMIO DISEASES . 
A. Notification of Infectious Diseases 
B. Exposure of Infected Persons and Things 
(a) In General ; : 
7 (b) School Attendance 
C. Treatment of Infected Persons 
D. Disinfection of Houses and Articles 
E. Cowsheds, Dairies and Milkshops . 
F.. Epidemic and Endemic Diseases 
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SuB-srcT. 1. PuBLIc BATHS AND Wasawoueas 
SuB-sEcT. 2. BATHING PLACES ‘ ; 
SuB-sEcT, 3. CLEANSING OF VERMINOUS PERSONS 
Srct. 8. CLocKs IN PUBLIC PLACKS 
Srcr. 9. COWSHEDS, DAIRIES AND hiteaor: 
Sect. 10. DANGEROUS PROPERTY . 
Secr. 1]. DWELLING PLACES 
Sup-sEcT. 1. CANAL Boats 
SuB-sEcT. 2. CELLAR DWELLINGS 
Sus-sEctT. 3. COMMON AND OTHER LODGING ous 
A. Houses Let in Lodgings 
B. Common Lodging Houses 
(a) In General . ‘ 


(6) Registration ‘ 
(c) Offences in Respect of Common Lodging Houses 


C. Other Lodgings . , 
SuB-sEcT. 4. HOUSING OF Woaine Gist. 


A. Unhealthy Area . 
B. Unhealthy Dwelling-Houses and Obstructive Buildings 
(a) Closing Orders ; : ‘ ; 
(b) Demolition Orders ; 
(c) Removal of Obstructive Buildings . 
(2) Repairs : 
C. Town Planning Sehenies 
.D. Reconstruction Schemes 
EK. Provision of Working-Class Dwellings 
F. Financial Provisions . 
G. Obstruction of Officers of Local Authority 
H. Appeals, Compensation, and Rights of Owners 
{a) Unhealthy Area Schemes ‘ 
(6) Unhealthy Dwelling-Houses and Obstructive Buildings 


i. Appeals : ; 

ii. Compensation and Rights of Owner ; 
(c) Town Planning Schemes : j ‘ : : 
(d@) Working-Class Dwellings . ‘ ‘ 


Srecr. 12. EXPLOSIVES, PETROLEUM SPIRIT AND OTHER ices Okreene es j 
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SUB-SECT. 2. PETROLEUM SPIRIT AND OTHER INFLAMMABLE SUBSTANCES . 
A. In General . 
B. Storage 
C. Hawking 
D. Sampling, Testing, and Seizure 
Secr. 18. LiGutTine : 
Sect. 14. OFFENSIVE TRADES 
SvuB-sEcT. 1. IN GENERAL 
Sup-secr. 2. OutTsipE LONDON ; 
A. Slaughter-Houses, Knackers’ Yards and one ; 
(a) Slaughter-Houses : 
i Establishment and User . 
. Licences 
(db) haces Yards and K nackers 
B. Other Trades 


SUB-SECT. 3. IN LONDON 
SUB-8EcT. 4. OUTSIDE ENGLAND 

Srecr. 15. PLEAsuRE Boats . 

Srcr. 16. PROTECTION AGAINST FIRE 
SuB-SEctT. 1. IN URBAN DISTRICTS AND Bogouans . 
SuB-sEcT. 2. IN Runrant PARISHES AND DISTRICTS 

Sect. 17. Puspriic LIBRARIES, MUSEUMS, GYMNASIA, ETC. 
ScB-sEcT. 1. IN GENERAL F 
SuB-sEcT. 2. POWERS AND Horie, OF ee AGraunniee : 

Sect. 18. SALE oF UNWHOLESOME FOOD AND ADULTERATION 

Srecr. 19. SaAnNriTaRY ACCOMMODATION 
SuB-sEectT. 1. OuTSIDE LONDON 

A. In Buildings 
(a) In General . : 
(b) Recovery of Expenses : 
B. In Streets and Open Spaces . 
SuB-sEcT. 2. IN LONDON 
A. In Buildings 
B. In Streets . 
SuB-sEctT. 3. OUTSIDE Nai 
SuB-sEcT. 4. NUISANCES 
_ A. By Public Authorities . 
(a) Urinals : 
(6) Deposit of Filth 
B. By Private Persons ‘ 
Smcr. 20. SCAVENGING AND CLEANSING . 
Sus-sEct. 1. House AND TRADE REFUSE 
A. In General . 
B. Rights and Duties of Local Authority 
C. Contract for Removal . : 
SuB-sECT. 2. CESSPOOLS AND PRIVIES 
SUB-SECT. 3. STREETS : 
SuB-sEcT. 4. OFFENSIVE DITCHES . 
Sect. 21. Provisions aS TO OTHER MATTERS 
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Allotmenta See SMALL HOLDINGS. 

Asylums . » LUNATICS; PooR 
LAW ; PRISONS. 

Compulsory Purchase . ,, COMPULSORY /PUR- 


Contracts by Corpora- 


CHASE OF LAND. 


tions and Local 
Authorities : » CORPORATIONS; 
LOCAL GOVERNMENT. 
Disposal of the Dead 3» BURIAL. 
Drainage . : yy SEWERS AND DRAINS. 
Electric Lighting. ,, HLECTRIO LIGHTING. 
Factories . : ,, FACTORIES, 
Gas : » GAS. 
Highways . : » HIGHWAYS. 
Local Authorities » LOCAL GOVERN- 
MENT; PUBLIC 
AUTHORITIES. 
Marine Store Dealers . ,, SHIPPING; TRADE 
AND TRADE UNIONS. 
Markets . », MARKETS. 
Mortuaries »5 BURIAL. 


National Health hee. 
ance ; 


Notification of Births . 


»» WORK AND LABOUR. 

» REGISTRATION OF 
BIRTHS, MARRIAGES 
AND DEATHS. 


Puspiic HEALTH AND LOCAL ADMINISTRATION. 


Nuisance generally . See NUISANCE; PUBLIC 
AUTHORITIES. 
Parks and Public 
Gardens ‘ é » OPEN SPACES. 
Pollution of Rivers and 
Water . : ; » NUISANCE; WATER 
SuPPLY; WATER 
AND WATER- 
COURSES. 
Public Conveyances » STREET AND AERIAL 
TRAFFIC. 
Rating , ; . 4, RATES AND RATING. 
Recreation Grounds . », OPEN SPACES. 
Sewers , : ‘ 5, SEWERS AND DRAINS. 
Small Holdings and 
Small Dwelling ; ») SMALL HOLDINGS. 
Streets ‘ ; : », HIGHWAYS. 
Theatres . : ‘ » THEATRES. 


CARRIERS; HIGuH- 
WAYS; RAILWAYS} 
STREET AND AERIAL 
TRAFFIC. 


Traffic Control . : ss 


Water and Rights to 


Water . ‘ : » WATER SUPPLY;3 
WATERS AND 
WATERCOURSES. 
Weights and Measures. ,, WEIGHTS AND 
MEASURES. 


Nore. In this title The Public Health Act, 1875 (c. 55); The Public Health Acts (Amendment) 
Act, 1890 (c. 59); The Public Health (London) Act, 1891 (c. 76); The Public Health Acts (Amendment) Act, 
1907 (c. 58); The Public Health Act, 1925 (c. 71), are referred to as The 1875 Act; The 1890 Act; 
The 1891 Act; The 1907 Act; The 1925 Act, respectively. 


Part |.—The Public Health Acts. 


Adoption.]—See 1890 Act, ss. 2, 8, 5; 


1907 


Act, ss. 83.5; 1925 Act, Sched. III. 
Acts construed as a whole.|—See 1925 Act, 


s. 1 (2) (8). 


1. Powers under Public Health Acts additional 


to common law & other statutory powers—Taxa- 
tion of bill of ocosts.|}—Re BLAKE & CROYDON 
aa SANITARY AUTHORITY (1886), 2 T. L. R. 


2. ——— Injunction.J—With that sect. [1891 
Act, s. 188] in the Act no other sect. of the Act 
can oust the jurisdiction of the ct. to grant an 
injunction if a proper case in other respects is 
made out (LINDLEY, L.J.).—A.-G. v. TOoD- HEATLEY, 
{1897] 1 Ch. 560; 66 L. J. Ch. 275; 76 L. T. 174; 
45 W. R. 394; 18 T. L. R. 220; 41 Sol. Jo. 
311; 61 J. P. Jo. 164, C. A. 
Annotations :—Refd. Barker v. Herbert, {1911] 2 K. B. 

sadn Nevgaitine baht b. Ss Casio 

MaleU, D. ©. 936) 1. B, 415, 7 Clayton ©. 

——.}—See 1875 Act, s. 341; Public Health 
(Water) Act, 1878 (c. 25), 8.18; 1890 Act, s. 10; 
1891 Act, s. 188; 1907 Act, s. 11. 


3. Savings—Necessity for consent—Private owner 
—Acquiescence.]|—The L. local board, constituted 
under the Public Health Act, 1848 (c. 63), carried 
the whole of the town of L. into the ad 


ja- 
cent river, a stream which, immediately below 


the town, flowed for three miles through pltf.’s 
lands on both sides. Pltf. was also seised of a 
mill upon the stream. The quantity of sewage 
matter thrown into the stream was greatly in- 
creased, the population of the town having in- 
creased nearly one-half, & the extent of sewers 
from 250 yards in 1848, to 10,500 yards in 1855 ; 
& besides other evidence of that, it appeared that 
sheep could no longer be washed there, that the 
fish were all dead, & that the exhalations were 
noisome. Piltf. had been in correspondence with 
the board on the subject of remedying the nuisance 
until Sept. 19, 1855, which was the date of the 
last communication in which they held out hopes 
of doing so. The bill & information was filed on 
Jan. 15, 1856:—Held: (1) the practice, long 
previous & up to 1848, of a few houses in the town 
to drain into the river, afforded no ground for the 
local board setting up a prescriptive right, & 
the local board, as a modern corpn. could claim 
no prescriptive rights ; (2) the stream was a private 
stream, the property of pltf., & therefore he had 
private ground of complaint to support the bill, 
as well as the public nuisance on which to found 
the information; & the board had no rights, 
except with his consent, under Public Health 
Act, 1848 (c. 63), s. 145; (3) there was no such 
laches on the part of pltf. as to prevent him from 
having relief on an interlocutory application.— 


Part III.—Conrrot sy Ministry or HEALTH. 


A.-G. v. Lutron Locat Boarp or Harts (1858), 
27 L. T. O. 8S. 212; 20 J. P. 163; 2 Jur. N.S. 


180. 
Annotations :—As to (1) Refd. A.-G. v. Birmingham B. C. 
(2858), 4 K. & J. 528; A.-G. v. Halifax Co 7 (1869), 17 
‘ 1088 Me ihpston-ucon 


088. Generally, Refd. A.-G. 
Thames Corpn. (1865), 11 Jur. N. 8. 596. 
»}-—See, generally, 1875 Act, s. 327; 
PARTICULAR TITLES passim. 
Crown.|—See 1907 Act, s. 12; 10925 Act, 
s. 7, sched. IV. 
Government Departments.|— See 1875 Act, 
s. 327 (2); 1925 Act, s. 10; Szwers & DRAINs. 








Part Il.—-Public Health 


Secr. 1—METROPOLITAN AREAS. 

See 1891 Act; London Government Act, 1899 
(c. 14); City of London Sewers Act, 1897 (c. 
cCxxxili) ; & generally, METROPOLIS, Vol. XXXIV., 
pp. 575 et seq. 


Sect. 2.—EXTRA METROPOLITAN AREAS. 


See 1875 Act; Local Government Act, 1888 
(c. 41), s. 17; Housing, Town Planning, etc. Act, 
1909 (c. 44), s. 68; Public Health (Prevention 
& Treatment of Disease) Act, 1913 (c. 23). 

5. Creation of rural & urban authorities—In 
place of commissioners under local Acts—Position 
of new body in relation to old.|—The effect of 
1875 Act, which makes improvement comrs. 
under local Acts urban sanitary authorities, is 
to reconstitute them as new bodies under 1875 
Act, vesting in them as such new bodies the powers 
given by the local Acts as well as those given 
by 1875 Act; & such comrs. in subsequently 
doing any act in the exercise of the powers origin- 
ally conferred by their local Acts are acting 
under 1875 Act, & consequently are entitled in 
respect of 1875 Act to any protection or privilege 


149 


4. ——~ Metal works—Effect of local Act.]— 
BeEssemMER & Co., Lip. v. GouLD, No. 13, post. 
——— Mines.]—See 1875 Act, s. 334. 
Proceedings under local Acts.]—See 1875 


Act, 8. 340. 
J|—See Hiauways, Vol. XXVI., pp. 
548, 549, Nos. 2454, 2455. 
Sewers.|—Sce SEwerS & DRAINS, 
—— Water rights.]-——Sce RatLways & CANALS; 
WarTerRS & WATERCOURSES, 


Who is an owner under the Acts.1—Sce Part 
VII., Sect. 1, post. 














Authorities and Areas. 


given by 1875 Act, to members of local authorities 

acting under its provisions.—L«EA v. Facey (1887), 

19 Q. B. D. 352 ; 56 Ju. ale Q. B. 536 3 58 L AM 

32; 615. P. 756; 35 W. R. 721, C. A. 

Annotations :—Refd. Humphriss r. Worwood (1894), 64 
L. J. Q. B. 437; Hill v. Crediton U. D. C. (1898),78 L. T. 
351; Douglass vy. Rhyl U. C., [1913] 2 Ch. $07. 


Election of local authority.|—Sce ELEcrions, 
Vol. XX., pp. 119 ef seq. 

Officers of local authority.|—See CORPORATIONS, 
Vol. XIII., pp. 382, 383, Nos. 1109-1115 ; Looan 
a ra Vol. XXXTII., pp. 15-17, Nos. 

—63. 

Contracts.|—See Corporations, Vol. XIII, 
pp. 384-386, 394, Nos. 1128-1135, 1192; Loca. 
GOVERNMENT, Vol. XXXIII., pp. 12, 13, 36-38, 
Nos. 31-35, 192-208. 

Officers concerned in contract.}| — See 
LOCAL GOVERNMENT, Vol. XX XIII., pp. 16, 17, 
Nos. 55-63. 

Meetings.|-—Ser Local Vol. 

XXXII, p. 17, Nos. 64-67. 





GOVERNMENT, 


Secr. 3.--OUTSIDE ENGLAND. 


See cases, infru. 


Part 111.—Control by Ministry of Health. 


Srecr. 1.—INQUIRIES. 

See 1875 Act; Ministry of Health Act, 1919 
(c. 21); Housing Act, 1925 (c. 14). 

6. Reports of inspectors conducting inquiry— 
Misdescription of district in report—Effect of.|— 
The parish of Waltham Holy Cross consists of the 
township of Waltham Abbey, & certain hamlets. 
The inhabitants of the parish petitioned that 
Public Health Act, 1848 (c. 63), might be put in 
force within the parish. A superintending inspec- 
tor having been appointed, inquired as to the parish, 
but made his report headed ‘as to the town of 


— ee 


Waltham Abbey,” & recommended that Public 
Health Act, 1848 (c. 63), should be applicd to 
the township of Waltham Abbey. The report 
was published with a notice by the General Board 
of Health, that statements might be forwarded 
with respect to any matters contained in or omitted 
from the report, etc. No further inquiry by any 
inspector took place, but on the report of the 
General Board of Health, by an Order in Council, 
Public Health Act, 1848 (c. 63), was applied within 
the parish :—Held: Public Ilealth Act, 1848 
(c. 63), was legally put in force within the parish. 


ae 








PART II. SECT. 3. 
a. Extent of jurisdiction—O 


spector of hides.J}—OLIVER v. 
(1870), OU Cc. LOL GAN, 


in- | council.—CaPrE 
YMAN 


of health by the Montene aera 
BRETON COUNTY 2. 
McKay (1891), 18 S. C. R. 639.—CAN. 


in 


Ct. of K. B. in a Aan of Its power to 
v 


nt the intentional usurpation or 
a istaken assumption of a ju ction 
beyond that given to the board by sed 


0. Provincial board of _health— | & alyo in respect of the board’s re 
Lieutenant-Corernos in Council. 42 | vincial boat of health, when entrusted - Lo eehed ee considerations in arriving 
Vict. c. 1, 8. 67, gi 1 | by statute with the performance of & | at {ts conclusion or deciding a point. 
corpus. ‘‘the appointment of health | public duty, such as the approval or | other than that brought before It.— 
officers ...&a rd of health,” with | rejection of the plans & 8 cations | p, OrrawA CORPN. & PROVINCIAL 
tho powers & authorities formerly {| for a att water supply scheme, {8 82 | Roary oF HEALTH (1914), 33 O. L. Kt. 
v in cts. of sessions, @oes not | inferior tribunal subject to the juris- | 7. 99 D. L. st. 531; 70. W.N. 569.-— 
vinbag R. 8. N. &., 4th ser., 0. 29, pro- | diction of a superior ct. exe the | GAN, 
for the appointment of boards | jurlediction formerly g to the 
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Sect. 1.—Inquiries. Sect. 2: Sub-sects. 1 & 2.] 
—BARBER v. JESSOPP (1857), 1 H. & H. 578; 26 
L. J. Ex. 186; 28 L. T. O. S. 306; 21 J. P. 
1386; 5 W. R. 366; 156 H.R. 1332. 

7. —— Whether privileged from production.) 
—(1) Objection was taken by residents to the 
erection by a municipality of a smallpox hospital 
on the ground that a smallpox hospital is per se 
a danger to health & is both a public & private 
nuisance. Scientific evidence was offered as to 
the aerial convection of this disease for a con- 
siderable distance, but it appeared that on the 
aerial convection of this disease medical opinion 
was divided. It appeared that the hospital was 
well managed & the site carefully selected :— 
Held: to justify an injunction, it was necessary 
not merely to show that the hospital would abridge 
liberty or create anxiety, but that it would prove 
an actionable nuisance, & pltfs. having failed to 
show this, the action must be dismissed. 

(2) It is doubtful whether in actions of this 
nature evidence as to other similar hospitals is 
admissible. A Local Government Board Inspector 
who was subpoenaed stated that the President of 
the Local Government Board had ordered him not 
to produce a report that he had made of the 
hospital, on the ground that it might be prejudicial 
to the public service. The inspector was not 
examined, but the ct. respectfully protested against 
the action of the Local Government Board.— 
A.-G. v. NOTTINGHAM CoRPN., [1904] 1 Ch. 673; 
73 L. J. Ch. 512; 90 L. T. 308; 68 J. P. 125; 
52 W. R. 281; 20 T. L. R. 257; 2 L. G. R. 698. 
Annotations :——As to (1) Refd. Kast London Ry. v. Thames 

Conservators (1904), 68 J. P. 302; R. wv. L. G. Board, 

Ez p. Arilidge, (1914] 1 K. B. 160. 


Sect. 2.—ORDERS. 
SuB-sect. 1.—IN GENERAL. 

See 1875 Act, s. 295; Ministry of Health Act, 
1919 (c. 21). 

8. How far order conclusive—Order must be 
within jurisdiction.|—The Genera] Board of Health 
made a provisional order extending Public Health 
Act, 1848 (c. 63), to T., a district within which were 

arts of the S. turnpike roads made under local 
urnpike Acts. <A local sanitary Act also applied 
to the district. The provisional order altered the 
local sanitary Act, & directed (inter alia), that, 
from & after the passing of any Act of Parliament 
confirming that order, Towns Improvement 
Clauses Act, 1847 (c. 34), s. 50, should be incor- 
porated with the local sanitary Act. The order 
was confirmed by statute so far as authorised by 
Public Health Act, 1848 (c. 63). Towns Improve- 
ment Clauses Act, 1847 (c. 34), s. 50, forbids 
trustees of any turnpike road from levying toll 
within the limits of the special Act. The surveyor 
of the local board of T., by their order, removed 
the S. turnpike gates within the district. The 
clerk of the S. turnpike trustees sued him in 
trespass for so doing :—Held: the part of the 
order incorporating Towns Improvement Clauses 
Act, 1847 (c. 34), s. 50, was not authorised by 
Public Health Act, 1848 (c. 68), & was void.— 
CLAYTON v. FENWICK (1856), 6 E. & B. 114; 25 
L. J. Q. B. 226; 27 L. T. O. S. 119; 20 J. P. 
180; 2 Jur. N.S. 635; 119 B. R. 807. 


Annotations :—Refd. Moseley v. Ely L. B. of Health (1856) 
8 Jur. N. S. 42; R, v. Tunstall & Bosley Turnpike Roa 
Trustees (1856), 27 L. T. O. 5. 184; N. E. Ry. vo. Tyne- 

mouth Oorpn. (1868), L. R. 8 Q. B. 723. 

struction of 1875 Act, the bo had no jurisdic- 
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tion to make any such order, thereby purporti 
to give the loca] authority power to use the lan 
for a purpose entirely alien to that for which it 
was acquired. It is pointed out that under 1875 
Act,s. 295, ‘‘ all orders made by the Local Govern- 
ment Board in pursuance of this 1875 Act, shall 
be binding & conclusive in respect of the matters 
to which they refer.’? But that does not prevent 
the ct. from considering the question of jurisdic- 
tion. Jt cannot be intended that an order of the 
Local Government Board made without jurisdic- 
tion is to be held conclusive in a ct. of justice. 
It must be the duty of the ct. to inquire whether 
the order could properly be made. If it could 
properly be made, it would be conclusive under 
1875 Act, s. 295, though there might be some 
irregularities about it, & though perhaps it ought 
not to have been made (KEKEWICH, J.).—A.-G. 
v. HANWEIT, URBAN Councrm. [1900] 1 Ch. 51; 
69 L. J. Ch. 89; 81 L. T. 604; 63 J. P. 824; 48 
W. R. 69; 16T. L. R.10; 44 Sol. Jo. 26; affd., 
[1900] 2 Ch. 377, C. A. 


Annotations :—Mentd. A.-G. v. Pontypridd U. C., [1905] 2 
oe Saer Herne Bay U. C. v. Payne & Wood, [1907] 2 


10. As to road being a street.|—Applt. 
was summoned under 1875 Act, s. 150, for non- 
payment of expenses incurred by the rural 
authority in sewcring, paving, etc., a road on which 
his premises abutted. An order of the Local 
Government Board, under 1875 Act, s. 276, had 
declared 1875 Act, s. 150, to be in force as to the 
road in question, which the order also declared 
to be a street. The road ran from a turnpike road 
to a bridge, where it passed into another parish, 
& was from that point repaired by the local board 
of that parish as a highway. It was about 900 
feet long. It had on the south side several houses, 
including applt.’s house, abutting on it; on the 
north there were none for 785 feet from the turn- 
pike road. For the rest of its course it was 
bounded on that side by a sewage farm belonging 
to the rural authority, on which were two build- 
ings. It was a public highway. There was no 
evidence of formal dedication of the road, but 
there was evidence of its use as a public highway 
since 1835, & some evidence before 1835, but 
none inconsistent with its having been then an 
occupation road or footpath. The justices held 
the order of the Local Government Board con- 
clusive, that the road was a street, & further held, 
that, although in their opinion it was not a street 
in the popular acceptation of the word, it was a 
street within 1875 Act, s. 4:—Held: the justices 
were wrong in holding that the order of the Local 
Government Board was conclusive that the road 
was a street, but that by the definition in 1875 
Act, s. 4, it was a street within 1875 Act, s. 150, 
& the g suas was liable-—FENWICK v. CROYDON 
UNION RuraL SaniTary AvuTHoriry, [1891] 2 
Q. B. 216; 60 L. J. M. 0. 161; 65 L. T. 645; 55 
J.P. 470; 40 W. R. 124; 77. L. R. 594, D. O. 
Annotations :—Apld. Cababé v. Walton-upon-Thames Dis- 

trict Council, [1913] 1 K. B. 481. Refd. Bill v. Wallasey 

L. B., [1894] 1 Ch. 133. 

11. Certiorarl to bring up order—When may 
issue.]—R. v. SYNEY (1865), 29 J. P. Jo. 808. 

Provisional orders.]|—-See Sub-sect. 2, post. 





SUB-SECT. 2.—PROVISIONAL ORDERS. 
See 1875 Act, s. 297; Ministry of Health Act, 
1919 (c. 21). 
12. Effect of confirmation by Parliament.|— 
CHELMSFORD UNION v. CHELMSFORD LOCAL BOARD 


Part III.—Conrrot By Ministry or HEALTH. 


oF HEALTH (1852), 2 BE. & B. 600,n.; 19 L. T 
O. S. 188; 16 J. P. 341; 18 Jur. 876,n.3 118 


E. R. 855 . 
nnotations :—Refd. Tait v. Carlisle L. B. of Health (1853), 
2 KE. & B. 492; Luscombe v. Plymouth L. B. of Health, 
ir alain v. Same, Pontey v. Same (1858), E. B. & E. 


18. -]—Under the powers given to the 
Local Government Board by 1875 Act, s. 303, to 
make provisional orders repealing, altering, or 
amending local Acts, the Board made an order 
which was confirmed by an Act of Parliament in 
1893, an art. of which, after repealing a sect. of 
& previous local Act dealing with nuisance arising 
from smoke, provided that if from any chimney, 
not being the chimney of a private dwelling-house, 
black smoke is emitted in such quantity as to be 
&® nuisance, the owner or occupier of the place 
should be liable to a Dearest if, after notice, the 
emission was repeated; & by 1875 Act, s. 334, 
nothing in 1875 Act was to extend to the calcining, 
puddling, & rolling of iron & other metals, nor 
to the conversion of pig iron into wrought iron, 
so as to obstruct or interfere with any of such 
processes :—Held: the order made by the Board, 
having been confirmed by Parliament, was itself 
an independent Act of Parliament, & was not 
subject to or controlled by the exceptions in 
1875 Act, s. 334, or by any similar exceptions in 
any of the previous local Acts.—BESSEMER & 
Co., Lrp. v. GouLtp (1912), 107 L. T. 298; 76 
of ‘s 349; 10 L. G. R. 7443 23 Cox, C. ©. 145, 

14. Certiorari to quash order.|--— By 21 
& 22 Vict. c. 98, s. 75, the Secretary ot State, upon 
petition of the Local Board of Health & after in- 
quiry may by provisional order empower that 

oard to put in force with reference to the land 
referred to in the order the powers of Lands 
Clauses Consolidation Act, 1845 (c. 18), with re- 
a dat to the purchase & taking of land otherwise 
than by agreement; but the provisional order 
so made shall be of no validity unless it has been 
confirmed by Act of Parliament; & it shall be 
lawful for the Secretary of State, as soon as con- 
veniently may be, to obtain such confirmation, 
& the Act confirming such order shall be deemed 
to be a public general Act :—Held: such order 
could not be removed by certiorari in order to be 
quashed.—R. v. HasTinags Boarp OF HEALTH 
(1865),6 B. & 8S. 401; 122 EB. R. 1243; sub nom. 
FREWIN v. Hastinas LOCAL BOARD OF HEALTH, 
6 New Rep. 142; 34 L. J. Q. B. 159; 12 L. T. 
346; 29 J.P. 711; 11 Jur. N.S. 670; 13 W. R. 
678; subsequent proceedings (1867), 16 L. T. 


553. 
Annotation :—Consd. R. v. Electricity Comrs., Ex p. London 
ane ae ce Joint Committee Co. (1920), Ltd., [1924] 1 








15. Effect of order before confirmation—On 
rights of owner of compulsorily acquired land.]— 
Where property in an unhealthy district is com- 
sd nected acquired by a local authority under 

ousing of the Working Classes Act, 1890 (c. 70), 
persons interested therein retain all their legal 
rights in respect of the same until the Laake 
order made in respect thereof under Housing of 
the Working Classes Act, 1890 (c. 70), 8. 8, has been 
confirmed by Act of Parliament, under Housing of 
the Working Classes Act, 1890 (c. 70), 8. 8 (6).—DYE 
v. PATMAN (1807), 62 J. P. 185; 46 W. R. 200; 
42 Sol. Jo. 97. 

16. Whether order may alter rate of assess- 
ment-——By of permission of local Act—Rating 
of addition to borough.]—{n 1848 the Parliamen- 
tary borough of ax, comprising the whole 
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of the township of Halifax & parts of the adjoin- 
ing townships of Northowram & Southowram, 
was by Royal Charter created a municipal corpn. 
under Municipal Corporations Act, 1835 (c. 76), 
& thereupon the trustees then acting under Local 
Act duly transferred their powers to the Corpn. 
of Halifax, in accordance with Municipal Corpora- 
tions Act, 1835 (c. 76), 8. 75. In 1851, by a pro- 
visional order of the General Board of Health, 
confirmed by local Act, the provisions ot Public 
Health Act, 1848 (c. 63), were, with the exception 
of Public Health Act, 1848 (c. 63), 8. 50, applied 
to the borough of Halifax. The same order 
repealed, with the exception of certain sects., the 
previous local Act. Among others it repealed 
sect. 99, which gave the power of levying rates ; 
bat it left unrepealed sect. 101, which secured to the 
property therein specified the privilege of being 
assessed only at two-thirds of its value... . 
Since the order for applying Public Health Act, 
1848 (c. 68), came into operation, the rating powers 
under the former local Act having been taken away, 
rates have been levied within the borough under 
Public Health Act, 1848 (c. 63), & 21 & 22 Vict. 
c. 98... . In the four rates recently made, viz., 
a borough rate, a general district rate, a special 
district rate, & an improvement rate, the pro- 
perty occupied by applts., being part of the pro- 
perty protected by local Act, s. 101, was assessed 
at its full value instead of two-thirds of its value. 
We are of opinion that local Act, s. 101, has 
become inoperative, & consequently that this 
assessment has been rightly made. The rates 
will therefore be confirmed (CockBURN, (.J.).-~ 
TURNER v. HALIFAX CoRPN. (1868), 0 B. & S. 
623. n. 
Annotation :-—Reftd. N. E. Ry. v. Tynemouth Corpn. (1868), 
L. R. 3 Q. B. 723. 


17. ——— By severance of provision of local 
Act—Rating of railway.J—A local Act was in 
‘orce in the borough of T., & a provisional order 
was made under Public Health Act, 1848 (c. 63), 
s. 10; it was ordered that Public Mealth Act, 
1848 (c. 63), should apply & be in force throughout 
ihe borough except Public Health Act, 1848 (c. 63), 
s. 50, & so much of Public Health Act, 1848 (c. 63), 
s. 88, as provides that the occupier of any land 
used as arable meadow or pasture ground only, 
etc. & the occupier of any land covered with water 
or used only as a canal or towing path or a8 & 
railway constructed under any Act of Parliament 
*or public conveyance shall be assessed in one- 
‘ourth only of the net ratable value; & the 
rating clauses of local Act were repealed & others 
substituted by which all hereditaments in a part 
of the district were to be rated upon two-thirds 
of the ratable value. <A railway co. having been 
rated accordingly at two-thirds in one part. of the 
district & in the full ratable value in the rest of 
the district in respect of their railway proper > — 
Held: such a severing of Public Health Act, 1848 
(c. 63), s. 88, was not within the powers given by 
Public Health Act, 1848 (c. 63),8. 10, to the General 
Board of Health.—Nortu Eastern Ry. Co. 0. 
TYNEMOUTH CORPN. (1868), L. R. 3 Q. B. 723 5 
9B. & S. 616; 37 L. J. M. C. 183; 32 J.P. 


822. 

18. Interpretation of order — Order authorising 
erection of ‘‘shops, saloons, bazaars, waiting, 
refreshment & other rooms ’’—-Erection of theatre 
not authorised.J—R. v. LLANDUDNO IMPROVEMENT 
Comrs, (1892), 56 J. P. Jo. 855 sub nom. 
LLANDUDNO IMPROVEMENT COMKS., 36 Sol. Jo. 


234. 
, —— Inconsistency between two orders— 
Saws: of purchase on certain terms—Terms 


152 


Sect. 2.—Orders: Sub-sect. 2. 
1,2 & 3, A. & B.] 


ones si BER ath @ provisional order gives power 
to a local authority to purchase an undertaking 
upon terms of issuing or transferring to the under- 
takers such an amount of stock as will produce 
by the interest or dividends thereon an annuity 
of 5 per cent. per annum upon the sum properly 
pa ena by the undertakers upon the under- 

ing, & chargeable to the capital account, the 
local authority can only exercise the power to 
purchase the undertaking by issuing or transferring 
irredeemable stock. 

Where a subsequent provisional order took away 
the power of the local authority to issue irredeem- 
able stock, the power to purchase given in the 
above form is then no longer exercisable; & the 
fact that the two provisional orders were con- 
firmed by Act of Parliament on the same day 
does not give the local authority implied power to 
issue irredeemable stock to carry out the power 
to purchase.—SHEFFIELD CORPN. v. SHEFFIELD 
ELEcTRIo Ligut Co., [1898] 1 Ch. 203; 67 L. J. 
ree 113; 77 LL. T. 616; 62 J. P. 87; 46 W. R. 

20. Costs in respect of order—By whom pay- 
able—As between outgoing & incoming local 
authority.|—An urban district council, by resolu- 
tions not under seal, retained pltfs., a firm of 
solrs., to represent them at a local inquiry as to 
the proposed inclusion of their district in adjoin- 
ing areas, & to oppose in Parliament a bill for the 
confirmation of a provisional order made by the 
Local Government Board for carrying the proposed 
scheme into effect. Subsequently, after work had 
been done by pltfs., under the retainers, the seal 
of the council was affixed to the resolutions by 
which pltfs. were retained as solrs., & sealed 
copies of these resolutions were sent to pltfs. ; 
the retainer was not accepted in writing by pltfs. 
The confirming Act having passed, pltfs. delivered 
their bill of costs to the urban district council & 
afterwards, upon the dissolution of the council, 
to defts., between whom the district had been 
divided :—Held: (1) the confirmation under seal 
of the original retainers was binding on the district 
council without a new consideration, & the require- 
ments of 1875 Act, s. 174, & of the common law 
had been complied with; the costs were costs 
properly incurred under 1875 Act, ss. 297 & 298, 
as being the reasonable costs of a local authority 
in respect of a provisional order made in pursuance 
of the Act & of the inquiry preliminary thereto ; 
they were not subject to the requirements of the 
Municipal Corporations (Borough Funds) Act, 
1872 (c. 91), but came within the exception con- 
tained in sect. 8 of that Act; & therefore the urban 
district council were before their dissolution under 
a liability, subject to taxation & to the sanction 
of the Local Government Board, to pay pltfs.’ 
bill of costs; (2) upon the true construction of 
art. 18 of the Torquay Order, 1900, confirmed by 
the Local Government Board’s Provisional Orders 
Confirmation (No. 14) Act, 1900 (c. clxxxiii), 
the liability of the urban district had been trans- 
ferred to defts.—Brooks, JENKINS & Co. v. 
TORQUAY CoRPN., [1902] 1 K. B. 601; 71 L. J. 
foo 109; 85 L. T. 785; 663. P. 298; 18 T. L. R. 

21. ——— Retention of solicitor——Seal affixed 
to retainer after work done—Consideration.] — 
Brooks, JENKINS & Co. v. ToRQuAY CORPN., 
No. 20, ante. 


22. Reasonableness.) — BRooKs, JENKINS 
& Co. v. Torquay Corpn., No. 20, ante. 


Sect. 3: Sub-sects. 
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Sect. 3.—ENFORCEMENT OF PERFORMANCE OF 
DUTIES BY DEFAULTING AUTHORITIES. 
SuB-SECT. 1.—COMPLAINT TO MINISTRY OF 
HEALTH. 

See 1875 Act, s. 299; Ministry of Health Act, 
1919 (c. 21). 

23. Complaint to Ministry of Health—Whether 
complaint only remedy—Right of action by in- 
dividual injured—Default relating to sewers.|— 
The duty of a local authority under 1875 Act, 
s. 15, to make such sewers as may be necessary 
for effectually draining their district for the 
purposes of 1875 Act, can only be enforced by 
complaint to the Local Government Board 
under 1875 Act, s. 299, & neglect of the duty 
does not give a right of action to an individual 
whose property has been injured by such 
neglect.— ROBINSON v. WORKINGTON CoRPN., [1897] 
1Q. B. 619; 66L. J. Q. B. 388; 75 L. T. 674; 
617. P. 164; 45 W. R. 453; 13 T. L. R. 148, C. A. 


Annotations :-—Apld. Peebles v. Oswaldtwistle U. D. C., 


1 ©. B. 625: Jones v. Barking U. D. C. (1898) 
[1897] Q oO g ( 1924} 


15 T. L. R. 923 Hesketh v. Birmingham Corpn., 

1K. B. 260. d. RK. v. St. Giles, Camberwell Vestry 
(1897), 61 J. P. 217; Baron v. Portslade-by-Sea U. C. 
(1899), 68 L. J. Q. B. 949; Harrington v. pechy Corpn., 
ee ae hae Dawson v, Bingley U. D. C. (1910), 


24. ——.|— The duty of a 
local authority, under 1875 Act, s. 15, to provide 
efficient & effectual sewers can only be enforced 
by complaint to the Local Government Board 
under 1875 Act, s. 299.—JONES v. BARKING URBAN 
District CouNnciL (1898), 15 T. L. R. 92, C. A. 

25. —— ———- ——.]|——PASMORE v. OSWALD- 
TWISTLE URBAN CoUNCIL, No. 38, post. 

—— —— —— ——.]—The river Derwent 
was polluted by sewage from (a) old sewers into 
which householders of Derby had for more than 
twenty years discharged their sewage; (b) sewers 
inherited by defts., the corpn. of Derby, from 
their predccessors, into which householders had 
by virtue of their statutory rights made con- 
nections ; (c) sewers laid by defts. themselves ; 
(2) additional sewage arising from the conversion 
of privies into water closets under directions given 
by defts. Pitfs. owned Elvaston Castle & estate 
situated on the river about five & a half miles 
below Derby, & brought this action for an in- 
junction to restrain defts. from polluting the 
river so as to cause a nuisance ; damages for the 
silting up of a lake fed from the river by a water- 
course which had to be stopped up in 1902; the 
loss of a water wheel which had been worked by 
the watercourse, & the expense of replacing it by 
an engine; pollution to a well into which water 
percolated from the lake ; depreciation of a house 
on the bank of the river & to the castle; the 
expense of obtaining a new water supply; & for 
injury to the fishing. In 1898 an order was made 
in the Derbyshire county ct., in an action brought 
by the county council, that defts. should abstain 
from polluting the river contrary to Rivers 
Pollution Prevention Act, 1876 (c. 76). By a 
local Act, defts. obtained the necessary powers, 
& they had now commenced to construct sewerage 
works for the whole of their area :—Held: the 
action would not lie against defts. for non-feasance 
or neglect of duty under the Public Health Acts ; 

Itfs.? remedy against them in that respect was 
by complaint to the Local Government Board 
under 1875 Act, s. 299.—HARRINGTON (EARL) v. 
DeRBY CoRPN., [1905] 1 Ch. 205; 74 L. J. Ch. 
219; 92 L. T. 153; 69 J. P. 62; 217. L. R. 
98; 83L.G. R. 321. 

Annotations :-—Refd. Foster v. Warblington U. D. ©, (iene } 











69 J. P. 42; Hobart v. Southend-on-Sea Corpn. (1906 
75 L. J. K. 3, 305; Hague v. Doncaster R. D-G, (1908), 
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100 L. T. 134 Jones v, Llanrwst _U. C., [1911] 1 Ch. 


93; R. wv. Marshland Smeeth & Fen Distri “ 
11039} 1K. B. 155; Hesketh », Birminghes ‘Coren 
Grats 5. Huyton & Roby Gas Coro, Livertbol Cora. 
1926) ag aaa. y Gas Co. v. Liverpool Corpn., 
27. Sa el 1815 Act, s. 299, in 
rovi for complaint to the Local Government 


oard where a local authority has made default 
in the maintenance of existing sewers, docs not 
apply to 1875 Act, s. 19, which imposes on local 
authorities the duty to cleanse sewers vested in 
them, & consequently does not affect the right of 
action of a person who has sustained damage 
through the negligence of a local authority in not 
cleansing a sewer vested in them.—BaRon v. 
PORTSLADE URBAN Councit, [1900] 2 Q. B. 588; 
69 L. J. Q. B. 899; 83 L. T. 363; 64 J. P. 675; 
48 W. R. 641; 16 T. L. R. 523, C. A. 

Annotations :—Distd. Harrington v. Derby Corpn., [1905] 
1 Ch. 205. Refd. Wilkinson v. Llandaff & Dinas Powis 
R. D.C. (1903), 89 L. T. 462. 

28, —— ——- ——— ———.]—_Although 1875 Act, 
8. 299, provides a statutory remedy by complaint 
to the Local Government Board in the case of a 
local authority making default in the maintenance 
of existing sewers it does not preclude a private 
individual from obtaining damages & an injunction 
against that local authority in respect of a common 
law nuisance arising from that default.—A.-G. v. 
LEWES Corpn., [1911] 2 Ch. 495; 81 Ju. J. Ch. 
40; 105 L. T. 697; 76J.P.1; 277. L. R. 581; 
55 Sol. Jo. 703; 10 L. G. R. 26. 


Annotation :-—Refd. R. 1 Marshland Smeeth & Fen Dis- 
trict Comrs., {1920} 1 K. B. 155. 


29. ——- ——_- ——__ ———. ]—_Defts., as the local 
authority of the district, were the owners of a 
sewer which ran alongside of a natural strcam. 
In the year 1880 they made a number of storm 
water outlets in the sewer to relieve the pressure 
on it in times of heavy rain by discharging the 
surplus water into the stream. At the time the 
outlets were made the stream was of sufficient 
capacity to carry off all the water that was dis- 
charged into it, but in course of time, owing to 
the neighbouring land having been almost entirely 
built over, it had become insufficient. In conse- 
quence of an exceptionally heavy storm in 1920 
so much surplus water was discharged from the 
sewer into the stream that the adjoining land was 
flooded & certain houses of pltf. on the banks of 
the stream were damaged :—Held: (1) under 
1875 Act, ss. 15, 16, 17, defts. had statutory 
authority to discharge the surplus water from the 
sewer into the stream, & they were not liable as 
for a nuisance; (2) defts.’ neglect to enlarge the 
capacity of the stream or otherwise improve their 
drainage system to meet the requirements of the 
increased population was not negligence for which 
an action would lie; it was a non-feasance, the 
remedy, if any, for which was by an application 
to the Local Government Board under 1875 Act, 
s. 299, & assessment of compensation by arbn. 
under 1875 Act, s. 308.—HESKETH v. BIRMINGHAM 
Corpn., [1924] 1 K. B. 260; 93 L. J. K. B. 461; 
hy ag T. 476; 88 J. P. 77; 22 L. G. R. 281, 


SuB-sECT. 2.—APPOINTMENT OF PERSON 'TO 
PERFORM DUTY. 
See, now, 1875 Act, s. 299. 
30. Under Sanitary Act, 1866 (c. 90), s. 49.]- 
4. sewer authority having made default in prv- 


PART II. SECT. 3, SUB-8SECT. 8.—A. 
d. Time for issue—Wahether one en" 
a Re HOL- 


fter creation uisance (ies), 19 your 5 
0. % e 779 . . 
LAND (1875), 37u. ©. It. 214.—CAN. 


| L. J. Q. B. 387; 


eo. When ge Ne other ey 
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viding the necessary sewers for the district, the 
Secretary of State, under above sect., made an 
order, which recited that the sewer authority had 
‘‘made default in providing a proper system of 
main drainage,’ & proceeded, “I do order the 
authority to do its duty, & begin to set about the 
works for the purpose within one month from the 
date of this order, & proceed therewith until 
completion.” After the month. the sewer autho- 
rity having done nothing, the Secretary of State 
made a second order appointing B. ‘ to perform 
the duty of the sewer authority in respect to 
sewerage as he shall be directed by me”? :—- 
Held: the two orders were justified by the 
enactments of above sect..—R. v. COCKERELL 
(1871), L. R. 6 Q. B. 252; 40 L. J. M. CG. 168; 
35 J. P. 693; 19 W. R. 11383. 


Sun-sKcr. 3.-—MANDAMUS. 
A. In General. 

Mandamus generally.|—Sce CROWN PRACTICE, 
Vol. XVI., pp. 276 et seg. 

31. Whether court bound to issue—- Where no 
legal error or omission.|—IRht. v. STAINES UNION, 
Rt. v. Srainyes LocAL Boarp, No. 36, post. 
Evidence as to sufficiency of pre- 
liminary inquiry.J—Rh. v. Sraines Union, R. v. 
STAINES LOCAL Boanrn, No. 36, post. 

33. Whether prerogative writ granted.| --l. 
v. Sr. GILES, CAMBERWELL VESTRY (1807), 66 
61 J. P. 217; sub nom. R. v. 
CAMBERWELL Vestry, 45 W. R. 335; 13 T. LR. 
162; 41 Sol. Jo. 227, D.C. 

34. Previous disobedience to order necessary— 
Bona fide attempt of local authority to fulfil duty.|— 
RN. v. St. MAny, ISLINGTON (1898), Times, Aug. 3, 
C 





35. Disobedience to writ — Attachment.] --- A 
peremptory mandamus was issued on the applica- 
tion of the Local Government Board against a 
corpn. requiring them to execute various sewage 
works. The mandamus not having been obeyed, 
writs of attachment were granted against certain 
members of the corpn., such writs to lie in the 
office for a limited period, which from time to 
time had been extended. The corpn. applied 
that, having satisfied the Local Government 
Board that the sewage works were In process of 
execution with due diligence, the time should be 
still further extended. The ct. ordered that the 
writs should still lie in the office, & the matter 
should stand over generally with liberty to apply. 
—%. v. Worcester Corpn. (1905), 69 J. P. 296 ; 
3 L. G. R. 468, D. C. 


B. On Whose Application granted. 

36. Ministry of Health.|—-Where complaint has 
been made to the Local Government Board 
that a local authority have made detault in pro- 

-viding their district with sufficient sewers, & the 
Local Government Board have held an inquiry, & 
on the report of their inspector have ordered the 
local authority to execute the works necessary for 
the proper drainage of their district & they have 
neglected to dg so, the ct. will not, on an applica- 
tion for a mandamus, deal with the question 
whether all the evidence alleged to be eppropenls 
has been admitted & considered by the aise 

, Government Board. The ct. 1s bound to issue 10 


a cre 
PART III. SECT. 3, SUB-SECT. 3.—B. 
{. Local Government Board.}—R. v. 
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ect. 8.—Enforcement of performance 
defaulting authorities : Sub-sect. 3, . 
Part IV. Sects.1,2&3. Part V. Sect. 1. 


vandamus unless there has been some legal error 
r some omission to apply the ordinary legal pro: 
edure.—R. v. STAINES UNION, R. v. STAINES 
,OCAL BOARD (1893), 62 L. J. Q. B. 540; 69 L. T 
14; 58 J. P. 182; 9 T. L. R. 587; 37 Sol. Jo 
83; 10 R. 292, D. C. 

87, ——-.]J-—R. v. SUNBURY-ON-THAMES URBAN 
YsTRICT CouNcIL (1896), Times, June 4, July 20 


of duties by 


). C. 

88. Private individual.]—The duty of a local 
authority, under 1875 Act, s. 15, to make such 
ewcers as may be necessary for effectually draining 
heir district for the purposes of 1875 Act, cannot 
ie enforced by an action for mandamus brought by 
, private person: the only remedy for neglect of 
he duty is that given by 1875 Act, s. 299, a com- 
laint to the Local Government Board.—PASMOKE 
. OSWALDTWISTLE URBAN OouNCIL, [1898] A. ©. 
87; 67L. J. Q. B. 635; 78 L. T. 569; 62 J. P. 
28; 14 T. L. R. 368, H. L.3 affg. 8. C. sub nom. 
-EEBLES v. OSWALDTWISTLE UnBAN DISTRICT, 
1897] 1 Q. B. 625, 0. A. 
innotations :—Apld. Jones v. Barking U. D. C. (1898), 15 

T, L. R. 92. Refd. Baron v, Portslade-by-Sea U. C. 
Titty 68 L. J. Q. B. 949; Devonport Corpn. v. Tozer, 

1902] 2 Ch. 182; Kt. ». Stepney Corpn., [1902] 1 K. B. 

ants Haedicke v. Friern 2K. 8B 


Barnet U. C., [1904] .. Be 

Harrington v. Derby rac aE [1905) 1 Ch. 205; 

Brook v. Moltham U. C., [1908] 2 K. B. 780; Waltham 
Holy Cross U. D 


. D. OC. ». Lee Conservancy Board (1910), 
103 L. T. 192; Rv. rd as B.C. (No. 1), [1922] 1 K. B. 

: Phillips v. Britannia Hygienic Laundry Co., [1923] 

. B. 832. Mentd. St. Mary, Islington Vestry v. Hornsey 
U. D.C. (1899), 80 I. T. 746; EKastwood v. Baie U.C., 
{1900} 1 Ch. 781; Southall Norwood U. D. C. v. Middlesex 
County Council (1901), 83 L. T. 742; West Riding of 
Yorkshire Rivers Board v. Gaunt (1962), 67 J. P. 183; 
West Riding of Yorkshire Rivers Board v. Preston (1904), 
02 1. T. 24; West Riding Rivers Board v. Butterworth 
& Roberts (1007 98 L. T. 47; Hulme vo. Ferranti, [1918] 
2 K. B. 426; Turnor v. Kingsbury Collleries, (1921] 3 
K. B. 169; Waghorn v. Collison (1922), 127 L. T. 8. 


SrctT. 4..-APPEAL AGAINST EXPENSES CHARGED 
BY LOCAL AUTHORITY. 

Sce 1875 Act, s. 268; Ministry of Health Act, 
1919 (c. 21). 

39. Whether jurisdiction of Ministry of Health 
exclusive.|—IccLEs v. WIRRAL RURAL SANITARY 
AuTHORITY, No. 47, post. 

40. .]—In proceedings before justices under 
1907 Act, s. 19, to recover from an adjoining 
land owner his proportion of expenses incurred by 
the local authority in the repair of an accommoda- 
tion road necessary to obviate or remove danger to 
passengers or vehicles, the land owner may, 
although he has failed to appeal against the local 
authority’s notice specifying the repairs, & has 
stood by whilst they were cxecuted, dispute his 
liability by showing that the works executed were 
unauthorised by the sect., in that they involved the 
obliteration of the old track & substitution therefor 
of a new road of different character with new 
curves at new levels & of a largely increased width. 

The argument for applits. is that because... 
an appeal to a government department exists it 
follows that when a claim before justicesis made by 
local authority . . . such as the present [the deft.] 
cannot dispute his liability after the work has been 
done & is precluded from raising any question 
before the justices which could have formed the 
subject of appeal to the prover tribunal. ... 
The judgment of MaTHEw, J., in I’ccles v. Wirral 
Rural Sanitary Authority, No. 47, post, expressly 
su chi the view that an owner may dispute his 
liability before justices to such a claim as . . . the 





Pusric HeattH anp Loca ADMINISTRATION. 


present case (LORD HmWART, C.J.).—-SHOEBURY- 


Sect. 4. | NESS URBAN DisTRIcT COUNCIL v. Burees (1924), 


. G. R. 684, D. C. 
acres Matters appealable—aAlteration of domestic 
sanitary arrangements.|— Upon an application by a 
local authority to a ct. of summary jurisdiction, 
under 1875 Act, s. 305, for an order entitling them 
to enter a house & substitute a new water closet 
in lieu of the existing sanitary arrangements— 
their notice under 1875 Act,s. 36, not having been 
complied with, & permission to enter having been 
refused by the owner, justices are not entitled, 
at the hearing, to review such notice, nor to receive 
evidence on the part of the owner as to the suffi- 
ciency of the existing sanitary arrangements. 

The only appeal from an order of a local autho- 
rity under 1875 Act,s. 36, is to the Local Govern- 
ment Board under 1875 Act, s. 268.—ROBINSON v. 
SUNDERLAND Corpn., [1899] 1 Q. B. 75] 5 68 
L. J. Q. B. 330; 80 L. T. 262; 63 J. P. 341; 
15 T. L. R. 195; 19 Cox, C. C. 245, D. C. 
Annotation :—Retd. Sutcliffe v. Sowerby Bridge U. D. C. 

(1909), 100 L. T. 967. 

2. —— .J}—NICHOLL v. Eprpinc URBAN 
CoUNCIL, No. 590, post. 

; -]— A local authority passed a 
resolution in pursuance of 1875 Act, s. 36, that the 
privies of four houses were insufficient, & notices 
were served upon the owner requiring him to pro- 
vide a water closet for each of the houses. As the 
work was not carried out by the owner, the local 
authority decided that their engincer should carry 
out the work, & that the owner should be charged 
with the cost of carrying out the work. Notices of 
these decisions were given to the owner, who, 
deeming himself aggrieved by the decisions, 
addressed a memorial by way of appeal to the 
Local Government Board under 1875 Act, 8. 268, 
stating the grounds of his complaint. The Local 
Government Board refused to hear the appeal. 
Upon a rule nisi for a mandamus to the Local 
Government Board to hear & determine the 
appeal :—Held: the only right of appeal given by 
1875 Act, s. 268, was against the decision of the local 
authority that the expenses incurred by the local 
authority should be recovered in a summary 
manner instead of being declared private improve- 
ment expenses, &, as the local authority had not 
come to such a decision, the appeal was premature, 
& the Local Government Board were entitled to 
refuse to hear it.—R. v. Locan GOVERNMENT 
Boarp, Ea p. THorp (1914), 84 L. J. K. B. 11843 
112 L. T. 860; 79 J.P. 248; 13 L, G. R. 402, D.C. 

44. ——— Cases similar to those in 1875 Act, 
Ss. 268—-Appeal under private Act.]—Portsmouth 
Corporation Act, 1883 (c. cexi), s. 31, gives to any 
person deeming himself aggrieved by any order, 
determination, or decision of the corpn. a right of 
appeal to quarter sessions or to the Local Govern- 
ment Board under 1875 Act, s. 268 :—Held: the 
right of appeal to the Local Government Board 
under Portsmouth Corporation Act, 1883 (c. ccxi), 
8s. 31, was limited to cases similar to those men- 
tioned in 1876 Act, s. 268, & did not extend to 
an order, determination or decision not falling 
within 1875 Act, s. 268.—LocaL GOVERNMENT 
Boarp v. STREET (1908), 98 L. T. 599; 72 J. P. 
177; 52 Sol. Jo. 300; 6 L. G. R. 515, H.L.3; revag. 
S. C. sub nom. R. v. Loca GOVERNMENT Boanrn, 
Ex p. STREET (1907), 96 L. T. 650, C. A. 

45. ——— Decisions as to summary recovery of 
expenses.]|-—R. v. Loca GOVERNMENT Boarp, 
Ez p. Tuorp, No. 43, ante. 

———— Expenses relating to streets.|;—Sce Hien- 
Lis Vol. XXVI., pp. 538, 552, Nos. 2369-2375, 











Part V.—Byet-Laws. 


46. Conclusiveness of decision of Ministry—As to 
amount due & interest.]|—The expenses of works, 
executed in a street in the district of L., were 
charged by the local board of health on the ad- 
joining owners, of whom resp. was one, under the 

owers conferred by Public Health Act, 1848 
c. 63). Resp., being dissatisfied with the decision 
of the local board as to the amount due from her, 
= 4 Ape to the Secretary of State, under 21 & 22 

ict. c. 98, s. 65, who ordered her to pay a sum 
less than that claimed by the local board “ in full 
of all demands ”’ :—Held: the local board were 
not entitled, under 21 & 22 Vict. c. 98, s. 62, to 
claim any further sum for interest than that 
awarded by the Secretary of State, whose order 
was conclusive in respect of all claims by the local 
board upon resp.— WALLINGTON v. WILLES (1864), 
16 C. B.N. 8. 797; 33 L. J. M. C. 288; 10 L. T. 
tend 10 Jur. N.S. 906; 12 W. R. 917; 148 EB. R. 


Annotation :—Retd. Cook v. Ipswich L. B. (1871), L. R. 6 
Q. B. 451, ad eed) 
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47. ——- Judgment opposed to law & principles 
of equity.|—-It may be that if a party chooses to 
resort to that tribunal [Local Government Board] 
he should be bound by what it docs. But that it 
should otherwise be conclusive, is opposed to 
all principle. It is not a ct. No procedure is 
pointed out, & the idea is that the Board are to 
pronounce what judgment they choose though 
opposed to law & principles of equity, so long as 
they think it equity. That question is well 
deserving of very careful consideration, & far more 
elaborate argument than it was necessary to 
address to us in this case (MATHEW, J.).—LKCCLES 
v. WIRRAL RURAL SANITARY AUTHORITY (1886), 
17Q. B. D. 107; 55 L. J. M.C. 106; 50 J. P. 596 ; 
84 W. R. 412, D.C. 

Annotations + Apia. Shoeburyness U. 1D. GC. ». 

1924), 22 L. G, R. 684. Refd. Re Hanwell U. 

wmith (1904), 2 L. G. R. 1350. 


48. ——- Limited to matters submitted.) — 
SEABROOKE v. Grays THURROCK Locary, BoarRp 
(1891), 8 T. L. R. 19, D.C. 


Burges 
dD. Cc. & 


Part IV.—Finance. 


SECT. 1.—EXPENSES. 
See Part VI., Sect. 8, post. 


Sect. 2.—BORROWING POWERS. 

_ See 1875 Act, ss. 233, 234, 244; Local Authori- 
ties (Financial Provisions) Act, 1921 (c. 67); Local 
Authorities (Emergency Provisions) Acts, 1924 
(c. 29); 1926 (c. 10); Public Works Loans Act, 
1921 (c. 54). 

Power of local authorities generally to borrow.|— 
See Local GOVERNMENT, Vol. XXXIII., pp. 18, 
19, Nos. 70-75. 

Power of boroughs to borrow.]—See Locan 
GOVERNMENT, Vol. XXXIII., pp. 87-89, Nos. 
579-589. 

Repayment charged on rates.}]— See LocaL 


GOVERNMENT, Vol. XX XIII., pp. 18, 30, Nos. 73, 
149, 150; MortGaas, Vol. XXXV., pp. 525, 526, 
Nos. 2562-2564. 


Sect. 3.—ACCOUNTS AND AUDIT. 

Audit & accounts in general.|—Sce Loca 
GOVERNMENT, Vol. XXXIII., pp. 19-21, Nos. 
76-86. 

Audit in urban districts.|—-See Locar, GOVERN- 
MENT, Vol. XXXIII., pp. 40-42, Nos. 217-2382. 

Audit & accounts in hborough.|—-See Loca 
GOVERNMENT, Vol. XXXIII., pp. 89-90, Nos. 
590-6038. 

Effect of audit—How far accounts binding.|— 
See Local GOVERNMENT, Vol. XXXIII., p. 77, 


No. 497. 


Part V.—Bye-Laws. 


Sect. 1.—IN GENERAL. 

See 1875 Act, ss. 182, 183, 184, 186, 310, 315, 
326; Municipal Corporations Act, 1882 (c. 50), 
ss. 7, 23 (2), 24, 218-218; Interpretation <Act, 
1889 (c. 63), ss. 82 (3), 87; 1890 Act, 8.9; 1891 
Act, 8. 114; 1907 Act, s. 9. 

49. Power to make derived from statute.) —Under 
Public Health Act, 1848 (c. 63), local boards of 
health have no general power to make bye-laws for 
carrying out the purposes of Public Health Act, 
1848, c. 63, but only such bye-laws as are authorised 
by Public Health Act, 1848 (c. 63), 8. 55. 

A bye-law that all occupiers of any premises 
within the district shall properly clean & remove 
all snow, or other obstructions, from the footpath 
& channel opposite their respective premises, 
before 9 a.m. each day, is bad. 

An information ha been laid against an 
occupier, under this bye-law, & it being proved 





that the occupier had neglected to remove snow, 
it was objected that the bye-law was bad: but the 
justice held that, inasmuch as it had been allowed 
by the Secretary of State, under Public Health 
Act, 1848 (c. 63), 8. 115, he could not entertain the 
objection; & he convicted the occupier. The ct. 

uashed the conviction on certiorari, though Public 

ealth Act, 1848 (c. 63),s8. 137, enacts that no pro- 
ceeding touching the conviction of any offender 
against Public Health Act, 1848 (c. 63), be re- 
movable by certiorari ; holding that the justice 
had acted without jurisdiction—R. v. Woop 
(1855), 5 BE. & B. 49; 119 KE. R. 400; sub nom. 
R. v. STAFFORDSHIRE JJ., Ex p. Woon, 25 I. T. 
O. S. 127; 3 W. R. 4195 sub nom. R. v. Rose, 24 
L. J. M. G. 180; 19 J. P. 676; 1 Jur. N.S. 802 ; 
sub nom. Re Woon, 8 C. L. R. 1134. 


nnotations :—~ , R. v. Lundie (1862), 
= 157. Reid. G v7 Berry (i865), 8 Moo. P. C. C. 
207. 


31 L. J. M. C. 
N. 8. 
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Sect. 8.—Enforcement of performance o duties by 
defaulting authorities: Sub-sect. 3,.B. Sect. 4. 
Part IV. Sects.1,2&3. Part V. Sect. 1.) 


mandamus unless there has been some legal error 
or some omission to apply the ordinary legal pro- 


cedure.—R. vy. STAINES UNION, R. v. STAINES 
LOcAL BoARD (1893), 62 L. J. Q. B. 540; 69 L. T. 
714; 58 J. P. 182; 9 T. L. R. 587; 37 Sol. Jo. 
683; 10 It. 292, D. C. 

87. ——.]—R. v. SUNBURY-ON-THAMES URBAN 
peo COUNCIL (1896), Times, June 4, July 20, 


me SP 

38. Private individual.|—-The duty of a local 
authority, under 1875 Act, s. 15, to make such 
sewers as may be necessary for effectually draining 
their district for the purposes of 1875 Act, cannot 
be enforced by an action for mandamus brought by 

a private person: the only remedy for neglect of 

the duty is that given by 1875 Act, s. 299, a com- 

plaint to the Local Government Board.—PASMORE 

v. OSWALDTWISTLE URBAN COUNCIL, [1898] A. C. 

387 ; 67 L. Js Q. B. 635 ; 78 L. sb 5669 ; 62 Js P. 

628; 14 T. L. R. 368, H. L.; affg. S. ©. sub nom. 

PEEBLES v. OSWALDTWISTLE URBAN DIsTRICT, 

[1897] 1 Q. B. 625, C. A. 

Annotations :—Apld. Jones v. Barking U. D. C. (1898), 15 
T. L. R. 92. Refd. Baron e, Portslade-by-Sea U. C. 
ate , 68 L. J. Q. B. 949; Devonport Corpn. v. Tozer, 
1902} 2 Ch. 182; R. v. Stepney Corpn., {1902] 1 K. B. 
317; Haedicke v, Friern Barnet U. C., [1904] 2 K. B. 
807; Harrington v. Derby rie ae (1905) 1 Ch. 205; 
Brook v. Meltham U. C., (1908] 2 K. B, 780: Waltham 
Holy Croas U. D. C. v. Lee Conservancy Board (1910), 
103 L. T. 192; BR. v. Poplar B. C. (No. 1), {1922} 1 K. B. 
72; Phillips ». Britannia Hygienic Laundry Co., [1923] 
2K. B. 832. Mentd. st. Mary, Islington Vestry v. Hornsey 
U. L. C. (1899), 80 L. T. 746; Eastwood v. Honley U. C., 
[1900] 1 Ch. 781 ; Southall Norwood U. D. C. v. Middlesox 
county Council (1901), 83 L. T. 742; West Riding of 
Yorkshire Rivers Board v. Gaunt (1902), 67 J. P. 183; 
West Riding of Yorkshire Rivers Board v. Preston (1904), 
92 L. T. 24; West Riding Rivers Board v. Butterworth 
& Roberts (1907), 98 L. T.47; Huline v. Forranti, [1918] 
2K. B. 426; Turnor ». Kingsbury Collierins, [1921] 3 
K. B. 169; Waghorn v. Collison (1932), 127 L. T. 8. 


eee 


Sect. 4..-APPEAL AGAINST EXPENSES CHARGED 
BY LOCAL AUTHORITY. 

See 1875 Act, s. 268; Ministry of Health Act, 
1919 (c. 21). 

39. Whether jurisdiction of Ministry of Health 
exclusive.|—KccLEs v. WIRRAL KuRAL SANITARY 
AUTHORITY, No. 47, post. 

40. .|—In proceedings before justices under 
1907 Act, s. 19, to recover from an adjoining 
land owner his proportion of expenses incurred by 
the local authority in the repair of an accommoda- 
tion road necessary to obviate or remove danger to 
passengers or vehicles, the land owner may, 
although he has failed to appeal against the local 
authority’s notice specifying the repairs, & has 
stood by whilst they were executed, dispute his 
liability by showing that the works executed were 
unauthorised by the sect., in that they involved the 
obliteration of the old track & substitution therefor 
of a new road of different character with new 
curves at new levels & of a largely increased width. 

The argument for applts. is that because... 
an appeal to a government department exists it 
follows that when a claim before justicesis made by 
local authority . . . such as the present [the deft.] 
cannot dispute his liability after the work has been 
done & is precluded from raising any question 
before the justices which could have formed the 
subject of appeal to the proves tribunal... . 
The judgment of MATHEW, J., in Eccles v. Wirral 
Rural Sanitary Authority, No. 47, post, expressly 
su: ae the view that an owner may dispute his 
liability before justices to such a claim as . . . the 





Pusiic HEALTH AND LocaL ADMINISTRATION. 


present case (LORD HEWwaRT, C.J.).—-SHOEBURY- 
NEss URBAN DISTRICT COUNCIL v. BuRGES (1924), 
22 L. G. R. 684, D. C. 

41. Matters appealable—Alteration of domestic 
sanitary arrangements.|—Upon an application by a 
local authority to a ct. of summary jurisdiction, 
under 1875 Act, s. 305, for an order entitling them 
to enter a house & substitute a new water closet 
in lieu of the existing sanitary arrangements— 
their notice under 1875 Act,s. 36, not having been 
complied with, & permission to enter having been 
refused by the owner, justices are not entitled, 
at the hearing, to review such notice, nor to receive 
evidence on the part of the owner as to the suffi- 
ciency of the existing sanitary arrangements. 

The only appeal from an order of a local autho- 
rity under 1875 Act,s. 36, is to the Local Govern- 
ment Board under 1875 Act, s. 268.— ROBINSON ¥. 
SUNDERLAND CoRPN., [1899] 1 Q. B. 751; 68 
L. J. Q. B. 330; 80 L. T. 262; 63 J. P. 341; 
15 T. L. R. 195; 19 Cox, C. C. 245, D.C. 
Annotation :—Retd. Sutcliffe v. Sowerby Bridge U. D. C. 

(1909), 100 L. T. 967. 

42. .]}—NIcHOLL v. EPPING URBAN 
CoUNCIL, No. 590, poet. 

; ——-.)— A local authority passed a 
resolution in pursuance of 1875 Act, s. 36, that the 
privies of four houses were insufficient, & notices 
were served upon the owner requiring him to pro- 
vide a water closet for each of the houses. As the 
work was not carried out by the owner, the local 
authority decided that their engineer should carry 
out the work, & that the owner should be charged 
with the cost of carrying out the work. Notices of 
these decisions were given to the owner, who, 
deeming himself aggrieved by the decisions, 
addressed a memorial by way of appeal to the 
Local Government Board under 1875 Act, s. 268, 
stating the grounds of his complaint. The Local 
Government Board refused to hear the appeal. 
Upon a rule nisi for a mandamus to the Local 
Government Board to hear & determine the 
appeal :—Held: the only right of appeal given by 
1875 Act, s. 268, was against the decision of the local 
authority that the expenses incurred by the local 
authority should be recovered in a summary 
manner instead of being declared private improve- 
ment expenses, &, as the local authority had not 
come to such a decision, the appeal was premature, 
& the Local Government Board were entitled to 
refuse to hear it.—R. v. Locan GOVERNMENT 
Boarp, Ez p. THorpr (1914), 84 L. J. K. B. 11843 
112 L. T. 860; 79 J. P. 248; 138 L. G. R. 402, D.C. 

44. —— Cases similar to those in 1875 Act, 
Ss. 268—Appeal under private Act.]—Portsmouth 
Corporation Act, 1883 (c. ccxi), 8. 31, gives to any 
person deeming himself aggrieved by any order, 
determination, or decision of the corpn. a right of 
appeal to quarter sessions or to the local Govern- 
ment Board under 1875 Act, 8. 268 :—Held: the 
right of appeal to the Local Government Board 
under Portsmouth Corporation Act, 1883 (c. cexi), 
8s. 31, was limited to cases similar to those men- 
tioned in 1875 Act, s. 268, & did not extend to 
an order, determination or decision not falling 
within 1875 Act, s. 268.—LocaL GOVERNMENT 
Boarp v. STREET (1908), 98 L. T. 599; 72 J. P. 
177; 52 Sol. Jo. 300; 6 L. G. R. 515, H.L. 3; revag. 
S. C. sub nom. R. v. LOCAL GOVERNMENT Boanrn, 
Ex p. STREET (1907), 96 L. 'T. 650, C. A. 

45. ——— Decisions as to summary recovery of 
expenses.|—R. v. Locan GOVERNMENT Boarp, 
Ez p. Tuorp, No. 43, ante. 

——-— Expenses relating to streets.)|——Sec Hiau- 
mete Vol. XXVI., pp. 538, 552, Nos. 2369-2375, 











Part V.—Byz-Laws. 


46. Conclusiveness of decision of Ministry—As to 
amount due & interest.)—The expenses of works, 
executed in a street in the district of L., were 
charged by the local board of health on the ad- 
joining owners, of whom resp. was one, under the 
powers conferred by Public Health Act, 1848 
(c. 63). Resp., being dissatisfied with the decision 
of the local board as to the amount due from her, 
ep bend to the Secretary of State, under 21 & 22 

ict. c. 98, s. 65, who ordered her to pay a sum 
less than that claimed by the local board “ in full 
of all demands’ :—Held: the local board were 
not entitled, under 21 & 22 Vict. c. 98, 8. 62, to 
claim any further sum for interest than that 
awarded by the Secretary of State, whose order 
was conclusive in respect of all claims by the local 
board upon resp.— WALLINGTON v. WILLES (1864), 
16 C. B. N. 8. 797; 83 L. J. M. C. 283; 10 L. T. 
eer 10 Jur. N.S. 906; 12 W. BR. 917; 143 E.R. 


Annotation :-—Refd. Cook v. Ipswich L. B. (1871), L. R. 6 
Q. B. 461. 
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47, ——— Judgment opposed to law & principles 
of oTaliye Si may be that if a party chooses to 
resort to that tribunal [Local Government Board] 
he should be bound by what it does. But that it 
should otherwise be conclusive, is opposed to 
all principle. It is not a ct. No procedure is 
pointed out, & the idea is that the Board are to 
pronounce what judgment they choose though 
opposed to law & principles of equity, so long as 
they think it equity. That question is well 
deserving of very careful consideration, & far more 
elaborate argument than it was necessary to 
address to us in this case (MATHEW, J.).—EccngEs 
v. WIRRAL RuRAL SANITARY AUTHORITY (1886), 
17Q. B. D. 107; 55 L. J. M.C. 106; 50 J. P. 596 ; 
34 W. R. 412, D. C. 

Annotations + Apia: Shoeburyness U. D. C. ». Burges 
1924), 22 L. G. R. 684. Refd. Re Hanwoll U. D. o. & 
mith (1904), 2 L. G. R. 1850. 

48. ——— _ Limited to matters submitted.] — 
SEABROOKE v. Grays THURROCK LOCAL Boarp 
(1891), 8 T. L. R. 19, D. C. 


Part IV.—Finance. 


SEcT. 1.—EXPENSES. 
See Part VI., Sect. 8, post. 


Sect. 2.—BORROWING POWERS. 

_ See 1875 Act, ss. 238, 234, 244; Local Authori- 
ties (Financial Provisions) Act, 1921 (c. 67); Local 
Authorities (Emergency Provisions) Acts, 1924 
(c. 29); 1926 (c. 10); Public Works Loans Act, 
1921 (c. 54). 

Power of local authorities generally to borrow.) — 
See LocaL GOVERNMENT, Vol. XX XIII., pp. 18, 
19, Nos. 70—75. 

Power of boroughs to borrow.]—See Loca. 
GOVERNMENT, Vol. XXXIII., pp. 87-89, Nos. 
579-589. 

Repayment charged on rates.) — See LOcAL 


GOVERNMENT, Vol. XXXIII., pp. 18, 30, Nos. 73, 
149, 150; MortGaas, Vol. XXXV., pp. 525, 526, 
Nos. 2562-2564. 


Srect. 8.—ACCOUNTS AND AUDIT. 

Audit & accounts in general.|—See Loca. 
GOVERNMENT, Vol. XXXIII., pp. 19-21, Nos. 
76-86. 

Audit in urban districts.|— See Locar, Govern- 
MENT, Vol. XXXIII., pp. 40-42, Nos. 217-232. 

Audit & accounts in borough.|—-See JLocaL 
GOVERNMENT, Vol. XXXIII., pp. 89-90, Nos. 
590-603. 

Effect of audit—-How far accounts binding.]— 
See Locat, GOVERNMENT, Vol. XXXIII., p. 77, 


No. 407. 


Part V.—Bye-Laws. 


Srct. 1.—IN GENERAL. 

See 1875 Act, ss. 182, 183, 184, 186, 310, 315, 
326; Municipal Corporations Act, 1882 (c. 50), 
ss. 7, 23 (2), 24, 213-218; Interpretation Act, 
1889 (c. 63), ss. 32 (3), 37; 1890 Act, 8.9; 1891 
Act, 8.114; 1907 Act, s. 9. 

49. Power to make derived from statute.]— Under 
Public Health Act, 1848 (c. 63), local boards of 
health have no general power to make bye-laws for 
carrying out the purposes of Public Health Act, 
1848, c. 63, but only such bye-laws as are authorised 
by Public Health Act, 1848 (c. 63), 8. 65. 

A bye-law that all occupiers of any premises 
within the district shall properly clean & remove 
all snow, or other obstructions, from the footpath 
& channel opposite their respective premises, 
before 9 a.m. each day, is bad. 

An information havi been laid against an 
occupier, under this bye-law, & it being proved 


that the occupier had neglected to remove snow, 
it was objected that the bye-law was bad: but the 
justice held that, inasmuch as it had been allowed 
by the Secretary of State, under Public Health 
Act, 1848 (c. 63), 8. 115, he could not entertain the 
objection ;. & he convicted the occupier. The ct. 
quashed the conviction on certiorari, though Public 
Health Act, 1848 (c. 63), 8. 137, enacts that no pro- 
ceeding touching the conviction of any offender 
against Public Health Act, 1848 (c. 63), be re- 
movable by certiorari ; holding that the justice 
had acted without jurisdiction —R. v. Woop 
(1855), 6 BE. & B. 49; 119 EK. R. 400; sub nom. 
R. v. STAFFORDSHIRE JJ., Ex p. Woon, 25 L. Tr. 
O. 8.127; 3 W. RR. 419 5 sub nom. R. v. Rose, 24 
L. J. M. C. 130; 19 J. P. 676; 1 Jur. N.S. 802 ; 
sub nom. Re Woop, 3 C. L. It. 1134. 


annotations :— . R. v. Lundie (1862), 31 L. J. M. C. 
Aer: Retd. G : os Berry (1865), 3 Moo. P.0.0.N.8. 
207. 
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Sect. 1.—In general. 


213, post. 


 oneinaneamaes 


PART V. SEOT. 1. 


60 i. Publication—What is sufficient 

dblication.J—BOULTON v. TOWN OF 
*ETERBOROUGH CORPN. (1858), 16 
U. C. R. 380.—CAN, 

50 ii. —— IMPBON 0. 
relat ss or LINCOLN CORPN. (1863), 
13 C. P. 48.—CAN. 

50 lil. ——— Re GiIBson & 
Country oF BRUCE “tr86o), 20 Cc. BP. 

50 Iv. ————.J—He GALLERNO & 
TOWNSHIP OF ROCHESTER (1881), 46 
e ° « .—CAN. 

50 v. ——.]) — BRUNKER 1. 
TOV NeHIE OF MARIPOSA CORPN. (1892), 


emancwee | | conn 

















22 O. R. 120. ee 

50 vi. 
Norwich CORPN, | (hapa). 218. C. R. 
669.—CAN, 

50 vii. .-—-2e Hovains & 








City or ee CORPN. (1896), 23 
A. R. 80.—CAN 

60 viii. ——- -——.J—HANLON U. 
POHANGINA CouNTY COUNCIL (1905), 
24N. Z. L. R. 629.—N.Z. 

gf —— Necessily for.|--JENKINS v. 
ELGin Counry Corrn. (1871), 21 
C. P. 325.—CAN. 

h. ———.J—Re FERGUSON & 
TOWNSHIP OF Howick (1878), 44 
U. Cc. lh. 41.—CAN, 


sar ae during passing 
—~ Necessity for lication.j]—- Re 
McLEAN & TOWNSHIP or Ors CoRPN. 
(1880), 45 U. C. R. 325.—CAN. 


sMioe peers for statement of 
hority.|-—There is no obligation on a 
oramiel ality when publishing bye-laws 
framed by it to state undcr what 
authority the bye-laws wore framed.— 
MoOROBERT v. PRETORIA MUNICIPALITY, 
oo T. PP. D. 931.—S. AF. 
Where byc-law already re- 
peated. J—Re MoGitn & COUNTY OF 
Pere woRouyy (1852), 9 U. C. RR. 662. 














ay eee of bye-law—To Crown 
lands. }—Lands, though vested in the 
Crown, may be subject. to the bt haf 
of a munici ga —HKzr p. O'NEILL 
(1892), 13 N. - LL. R. (L.) 280; 9 
N.S. W. W. N A ll US. 
oO. Z'o freemen of guy} }—kax 
aay cian AN.” 17 N. BR. (1 Pk 
p. —— Division of municipalities 
after Dake ene but. bef bcfore operotion.)—Re 
eo, a WW /RIGUT ( bale f WwWO.L RR. 


qo ae sublect-tnatter of section 
under which framed.}]-— FRKNCH  v. 





NORTH SAANICH CoRPN. (1911), 16 
B. a R. 106.—CAN, 
To aie }—h. vw Ross 
(No B.), U1 ), (1926) 4 D. L. R. 8943 46 Can. 
Crim, Cas. 346 —CAN, 


t. Confirmation—Of incomplete bye- 
ule— 


law by Statutor: ory requisites still 
necessary.}--DWYER v. TOWN OF PorT 
“CAN. ORPN. (1893), 228. C. R. 241. 

assent bef Lieutenant- 
Gavernan—-Wi her assent after ing 
suffictent.}—Re BEvu-IRVING & VAN- 


Sy are City (1893), 4 B. O. R. 228.— 
b. Quashing sac PGE urisdiclion-— 

Vatos in tce court.}—He Sams & 

CITY OF TORONTO CORPN. (1853), 9 

U. Cc. Rh. 181.—CAN. 

0. --— —— Court of — ance 
VANDECAR v. TOWN r hier 
UXFORD OORPN. (1878), 2 3 we . 131.— 


ad. —— -——— Judge granting rule 


Sect. 2: Sub-sect. 1.] 


50. Publication—What 1s sufficient publication.]| 
—FIELDING v. RHYL IMPROVEMENT Comrs., No. 


i ern eminem 


Punztic Heatta AND Locat ADMINISTRATION. 


51. Confirmation— Bye-law for good govern- 
ment—Approval of Secretary of State sufficient.]—— 
STRICKLAND v. HAYEs, No. 97, 
Evidence of bye-laws.|—See EviIpENcE, Vol. 


post. 


XXII., pp. 315, 316, Nos. 3078-3083. 


ee 


or summons.|-—NDoYLR wv. DUFFERIN 
RURAL MUNICIPALITY (1892), 8 Man. 
L. R. 294.—CAN. 

e. ——- —— Court or single judge.}— 
BRUSSELS VIT.LAGE v. MCCRAE (1904), 
Cout. 336.—CAN, 

f. Costs of anpplication—Bye- 
law defective in part only.J—Where : 
bye-law was defective only in part, & 
the rule asked to quash the whole, 
costs were refused.—Re PATTERSON & 
COUNTY OF GREY CORPN. (1850), 18 
U. i Rh. 189. —CAN. 


or . YORK MUNICIPAL COUNCIL (1853), 
9 U. C. R. 453.—CAN. 
bb. Where applicant’s posi- 
Hon eopardised indiscretion of 
lore. \ Re WORKMAN 7 TOWN 
OF Linpsay CoRPN. (1885), 7 O. R. 
425.—CAN. 
cc. ----— Whether granted against 
successful corporation.}—TOWNSHIP OF 
ALDBOROUGH CORPN. v. SCHMELTZ 
(1900), 32 O. R. 64.—CAN. 
dd. For illegality appearing on 
ace of bye-law.JjJ—Re LAFFERTY & 
ENTWORTH & nares oe 
ee. mee Aa Shedd dae? 
TOWNAHIP OF KAST NiISsOURI (1853), 
10 U. C. R. 626.—CAN. 
ff. Revival by subsequent bye- 
law—Necessity for quashing subsequent 
bye-law.J—-CANADA Co. v. COUNTY OF 
OXFORD (1853), 9 U. C. R. 567.— CAN. 
Eg. Form of affidavit supporting.) 
—FRASER v. COUNTIES OF STORMONT, 
DunpDsas & GLENGARRY (1853), 10 
U. C. R. 286 CAN. 
aon —— IJrreguarly ssed.]-— Re 
L & TOWNSHIP OF ALSINGHAM 
a 9U.C. R. 310.—CAN, 
Re REAMAN & CITY 
































ii. -——- ——. 





OF Mp he te oan 27 W.L. R. 801; 
6 W. W. 517 D. L. R. 582; 24 
er L. RR. 5 OT -OAN. 
—— Under age pay set u 
McAvoy 


by 1. alld bye-law. 
U 


NICIPALITY OF we (1854), 12 
U. Cc; R. 99. —CAN 


kk. Oneration spent. —Where the 
operation of a bye-law or resolution is 
spont, it will not be quashed.—Re 
DANIEIS & TOWNSHIP OF BURFORD 
(1853), 10 U. C. R. 478.—CAN. 


}-—TERRY v. MUNICI- 
PALITY OF TOWNSHIP OF HALDIMAND 
oe 15 U. C. R. 380.—CAN, 


Whether imperative—Defect 
on Mace of bye-law.j—The statute docs 
not inake it Lay aupcreve upon 
the ct. to efective byc-laws, 
even where the No detect appears on their 
face.— HODGSON v. COUNTIES OF YORK 
& PEKL (1856), 13 U. C. R. 268.—CAN. 


nn. —--—— ——.]}—Re MICHIE & Crry 
OF TORONTO CORPN. (1861), 11 C. P. 
379.—CAN, 


00. —-—- ——-..]}— Re As 
SHIP OF ONONDAGA (1884), 6 O. R. 
pe epiaialh 


—— ——.]—BEaa v. SOUTHWOLD 
CoHLN. (1884), 6 O. R. 184.—CAN, 


7 ——— Delay in application. er ar 
TECUMSEH MUNICIPALITY (1857), 6 
G. cs 297.—CAN., 


———— ———.]}—BoGaRT v. me 
VILLE TOWN COUNCIL (1857), 6 C. P. 
425 sapien 





i-—— ——. 





-}—SCARLETT v. TOWN- 
euiP OF os CORPN. (1864), 14 C. P. 


tt. ——- —-—.. + Re Ta YLorn & TOWN- 
SHIP OF WEST WILliaMs CORPN, (1870), 
30 U. OC. R. 337.—CAN, 





uu. —— ——-.}—Re LEDDINGHAM & 
Ela a oF BENTINCK CORPN. (1870), 
29 U. C. R. 206.—CAN. 





———, 


TORONTO COMRS. OF POLGE (1876). 38 
U. = R. 621.—CAN. 





= Re Se 
& COUNTIES OF STORMONT, DUNDAS 
GLENGARRY CORPN. (1880), 45 U. OC. R. 
26.—CAN. 

XX. ——.]— Re MCALPINE & 
eee OF ae CORPN. (1880), 

yy. J--HARDING v. TOWN- 
SHIP OF CARDIFF CORPN. (1882), 2 
O. R. 329.—CAN. 

Zz. e McCor»saick & 
TOWNSHIP OF HowAuD. (1889), 18 O. R. 
260.—CAN. 

aaa. ———~-, }— BELROSE v. CHILLI- 
WACK MUNICIPALITY (1893), 3 B. C. R. 
115.—CAN. 

bbb. ——- ———. v. CITY OF 
CAN. CoRPN. (1896), ‘ ‘B. B.C. R. 486.— 

















——~ —-—.,]— Re NEON CITY 








BYE- “LAW No. 11 (1898), 6 B. C. R. 163. 
—CAN, 

ddd. ——— ——.]—Re HoucnHuron & 
ARGYLE MUNICIPALITY (1903), 14 
Man. L. R. 526; g C. L. TT: 237.— 
CAN. 

ece. Bus. -law acted aon.}— 
STANDLEY v. VESPRA & SUNNIDALE 
TOWNSHIPS (1859), 17 U. Cc. R. 69.— 
CAN. 

fff. ———_ —_—- ——_-.]—_I?e STEPHENS 


& TOWNSHIP OF MOORE (1894), 25 O. R. 
600.—CAN. 








Ses. ——.]—CITY OF 
Sonu aa QUEBEC SOUTHERN Ry. Co. 


(1905), 36 S. C. R. 686. ms 

hhh. —— —— ——.}—-W oe a 
DELTA CORPN. (B. C.), [1913] A 
181, P. C.—CAN. 





iki. —— ———, }—_ NORSTRANT W. 
TOWN OF DRUMHELLER CORPN. (Alta), 
ia 1 W. W. R. 818; 51 DL. Rh. 

373.—CAN. 


jij. Right to appear— Persons 
interested—Freeholiers of township.)-— 
Where on Sppieation to quash a town- 
ship bye-law it was objected that appct. 
was & non-residont :—Held: as a free- 
holder of the township he had an 
interest in all its bye-laws, sufficient 
to enable him to move.—Re DE LA 
HAYE v. TOWNSHIP & GORE OF 
TORONTO (1852), 2 C. P. 317.—CAN., 


kkk. ——- —— -—— Municipal 
officer.}—- WARREN v. WHITRY COHEN. 
(1913), 24 0. W.R. 317; 40. W.N 
1029; 10 D. L. R. 222.—CAN. 


il. —-— ———~ Electors.|—How- 
SON v. MEDICINE HaT CoHRPN., YUILL v. 








MEDICINE HaT CoRPN. (19 R 
W. L. R. 319.—CAN, ae 
mmm, ——— —— Company bene- 





nue by bonus.J—Re OTTAWA ELECTRIC 
Coin Ul BEATE GON. 
56 O. L. R. 52.—CAN, ee ke 


& Cony wiaht to support. ] 
& COUNTY OF FRONTENAC 
CoRPN. (1877), 42 U. C. R. 70.—CAN, 


000. For want of seal.}~—The ct. 

etn to 5 eithout a bye-law rd te of & 

without the seal it could not 

opbcatsectpca uae S bye-law.—Z?e Crorr & 
ROOKE 

U. C. R. 269.—CAN, omen 


ppp. -—- --— Re N 
-}—Re MotTrasHep & 


Cou CE EDWARD : 
(1870), 30. U. C. R. 74.—CAN, cones 


¢ No change in 
applicants. }—Re GREAT Wann he, 











Secr. 2.—VALIDITY. 
SUB-SECT. 1.—IN GENERAL. 


52. Bye-law invalid in part—Whether void in 
toto.|—-COLCHESTER CORPN. v. GOODWIN (1667), 


Cart. 114; 124 BE. R. 859. 


Part V.—Bye-Laws. 


157 


Mitchel v. Reynolds (711), ne P. Wms. 181; RB. v. Staple- 


538. 








ton (1853), 22 L. J. M 


ni eie which consists of 


several particulars may be good in part, & void 
for the rest.—FAazAKERLEY v. WILTSHIRE (1721), 
1 Stra. 462 ; 10 Mod. ca 338 ; 93 E. R. 636. 











notations :—Refd. Winton Corpn. v. Wilks (1705), 2 Ld. | Annotations :—Refd. Bosworth v. Budgen (1743 1. 
Raym. 1129; Parry v. Berry (1717), 1 Com. 69. Mentd. Rep. 459; Harris v. Wakeman (1755), gay. ye," ee 
TOWNSHIP OF NORTH CAYUGA | the bye-law has been quashed.— cco. —— —— Nol 

Garay 23 C. P. 28.—CAN, TRAVES ©: Crry oF NELSON CORPN. | ficiaries by personal Ce Lays 
a ju neeonal _ciatsion i (1899), 7 B. C. R. 48.—CAN. ; eo % wee wis Wo sees ) 
LOYD LDERSLIE CORPN. ; Revisi -law—N. orm- 4 8; 24 

44 D C. R. 235.—CAN. alitice—Before nal ng.}—TRavra | C. L. T. 346.—CAN, 
peeatoree work | v. CITY OF NELSON CORPN. (1899), 7 ddd. ——— Penalty for breach — Fine 


Council undertaking 
outside work petitioned for. Be MISE- 
TOWNSHIP OF WAINFLEET (1882), 
46 a3 U, "CG. R. 457 -—CAN 


a. ene ll Bd councillor only. }— 
HEWISON Uv. HIP OF PEMBROKE 
Conon: Nagay oO. O. aT 170.—CAN. 

b. Summary application—w hat 
amounts to.}—Re SHaw & Ciry oF ST. 
er Vg CORPN. (1889), 18 P. R TBA. 


For misrepresentation of fact.] 
—Re B LL-IRVING & VANCOUVER CITY 
(1892), 4 1S. Cc. R. 219.—CAN, 


d.——  +'!Ap seid Ph Le ceadalaey v. 
SHERBROOKE CORPN. (Que.) 
Sao 248. C. Ro 52. —CAN, 


Where member of council 
interested. }—Re ARTHUR & ae ELSON 
oa CoRPN. (1898), 6 B. C. R. 323.— 


f. -law passed for improper 
purpose.}—Re KNUDSEN & ST. BONI- 
ler tea (1905), 15 Man. L. R. 317. 


g. —— Barred by registration of bye- 
law.J—HALES v. SPALLUMCHEEN TOWN, 
[1921] 2 W. W. "R. 931,.—CAN, 

h. Pleadings & proof o e-law. }— 
yeu v. TOWN OF PORT ad (1853), 

10 U. C. R. 405.—CAN. 

k. ——.}~—HRe Scotr & TOWNSHIP OF 
Harvey Corpn. (1866), 26 U. C. R. 
32 eiah 

——. }—Re GOODGER, R. v. BOWEN 
(1873), IN. Z. Jur. 65.—N.Z. 

m. Motion to pee conviction— 
Whether validity of bye-law may be 
questioned.}—On an application to 
quash a conviction for something done 
contrary to a bye-law, the legality of ie 
bye-law may be questioned, though it 
has not been quashed. —R. v. OSLER 
Ce 32 U. C. R. 324.—CAN, 

--+—-R. v. CUTHBERT 
(1880), 45 U. C. R. 19.—CAN. 

0. Transfer of pee of corporation— 
Bye-laws rendered ative. arin v. 
a he (1879), 44, Cc R. 214.— 























p. Necessity for bye-law--To exer- 
cise contractual powers: i eee 
ENGINE WoRKS Co. ALMERSTON 
rages (1892), 21 8. C. R. err —CAN. 

—— —— Works additional to 
those Eos. as PAcIFICc 
Ry. OF CHATHAM 
(Ont.) C1896), 3B + c R. 608.—CAN. 

aa. —— For exercise of legislative 
powers—HFor public safety. }—LIvERPOOL 
& venti Ry. Oo. v. LIVERPOOL TOWN 





To authorise koa! 
ings Dt acon CoORPN Wace 
yh ue 14 a L. R. 636 ; “b4 CL. T 


00. e-Ooat ese ard 
igo iwidual 
ected pestrain, A i aceee 


v. 

REY & eeu TOWNSHIPS (Ont.) (1897), 
27 8. C. R. 495.—CAN. 

dd. £. bed 7 Municipal Co Act.) 
—Munic Clauses Act, R. S. B. C. 
1897, Fn pre 91, does not prevent 
an action being brought to restrain a 
corn. from p under a bye- 

w which has not been quashed, bet 
aril prevents an action for damages til 


B. — R. 48.—CAN. 


——.}— VICTORIA CORPN. 0. MES- 
cou (1905), 11 B.C. R. 341.—CAN. 


PART V. SECT. 2, SUB-SECT. 1. 


52i. Bye-law invalid in part— 
Whether void in toto. pr Ole v. 
cig (1896), 21 V. L. R. 603.— 


82 ii. .;/—TORONTO CITY 
CoRPN. v. CANADIAN Paciric Ry. Co. 
(Ont.) (1896), 26 S. C. R. 682.—CAN. 

62 iii. —— .] — PENINSULA 
ABATTOIRS, LTD. v. CAPE TOWN CORPN., 
rine App. D. 665.—S. oe 

52 —— —.}—R. 
1015) YC. P. D. 841.—S, AF. 

Insufficiency—RBye-law for pay- 
ene. of debt—Necessity for specific rate 
for particular debt. ANADA CO. v. 
COUNTY OF MIDDLESEX (1852), 10 
VU. C. R. 93.—CAN. 

bh. —— Bye-law regulating lease of 
market stalla-—-Time for payment of 
pales hearchg aa Necessity T0F time une 

Pra (1853), 7N. 

kk. —— agnicne righ | le hade 
imposed 4 ILLINGS 
TOWNSHIP OF Grouemiren (1853), is 
U. C. R. 273.—CAN. 


o 








Dawoon, 


RRY 1. 
oy ys OF hia COUNCIL Tae). 13 


Pooitala: }-Re SELIS a Sr. ‘THOMAS 
VILLAGE (1853), 3 C. P. 286.—CAN, 

nn. -TYLEE st. 
County OF WATERLOO (1853), 9 
VU. a R. 588.—CAN, 
—— County bye-law— 
Neceosity for statement of apportion- 
ment.|—GRIERSON v. COUNTY OF ON- 
TARIO (1853), 9 U. C. R. 623.-—-CAN, 

pp. ——-——- Rate not specified. |}—Re 
HawkKE & MUNICIPALITY OF WELLES- 
LEY (1856), 13 U. C. R. 636.—CAN. 

aq. —— panded d for statutory 
requisites—T h supple- 
ment to prior e- . ——Re BRYANT 
& MUNICIPALITY OF PITTSBURGH (1856), 
13 U. C. R. 347.—CAN. 


rr. __ ———.}--Re Harr & 
MUNICIPALITY OF VESPRA & SUNNIDALE 
ate 16 U. C. R. 32.—CAN. 
——- -——— Bye-lares passed 
bejece statute.}|—COUNTY OF WELLING- 
TON . dat pete oF WiLmor (1859), 
17 U. C. R. 82.—CAN. 


uu. oe tee aaa amount of 
loam Not ee ee 6 Cart on 
contr xr Dp. AY v 

contract Teepe. (1858), 7 C. DP. 265. 
—CAN 














reed 




















ihe saber of debenturcs 
authorised out of fol ng year’s taxes.) 
—OLAPP v. TOWNSHIP OF THURLOW 
(1860), 40 C. P. 533.—CAN. 


aaa. ———— Local ie ibe od debt 
—Bye-law varying from notice. }— 
TORONTO CiTy CORFPN. v. GILLESPIE 
(1893), 1 Cout. Dig. 874.—CAN. 
bbb. —— -—— -— tO to jor 
a if ere one CORPN. (1899), 
31 o i. 303. —CAN. 


or tmprisonment urthout provision for 
distress.}—-A bye-law enacting fot 
persons wilfully neglecting, refusing, 
or failing to comply with its provisions, 
should be liable to a fine, or failing to 
pay the same to imprisonment, without 
providing for any attempt to lovy by 
distress :—Held: bad.—Re GRrRY- 
BTOCK & MUNICIPALITY OF OTONABEO 
oad 12 U. C. R. 458.—CAN, 


—_—~ ht. . GILBERT 
(1805), 18 N. B. R. (2 P. & B.) 619.— 


fff. .}-—A bye-law omittin 
to provide a penalty for ita violation 
is not necessarily bad.—Re Loca, 
CAN AcT (1891), 18 A. R. 572.— 


geE. Intoxicating liquor bye-law 
—KRepealing bue-law—Irregular notice 
of meeting.}—Re Mites & TOWNSHIP 
ra a CoORPN. (1869), 28 U. C. R. 


hhh. Improvement scheme — 
Mode of aasessment not specified. }—HRe 
MONTGOMERY & TOWNSILP OF RALEIGI 
(1871), 21 C. }. 381.—CAN, 


kkk. Drainage—Engineersa 
report defective.J—Re STONENOUBK & 
TOWNSHIP OF PLYMPTON (1896), 27 
O. R. 6 5641.—CAN., 

lil. -——~ Date of operation not stated. }-— 
Re Niono, & TOWNSHIP OF ALNWICK 
CORPN,. (1877), 41 U. C. R. 577.—CAN. 

mmm. ——— Defects cured by regisira- 
tion & delay.}—BICKYORD v. CHATIIAM 
MUNIOIPALITY tee 14 A, T. 32; 
affd. (1889), 16 8. OC. R. 285.—-GAN., 

nnn, -————-— pik Seid Mate VIL- 
AN v. STIMSON (1892), 23 0. R. 33.— 























se eteneneeammnand 


oo. .) —- SUTMERLAND- 
INNES Co. v. ROMNEY TOWNSHIP (1899), 
26 A. R. 495; 19 C. L. T. 381.—OAN, 


ppp. Presumption of validity.}—Re 
GIBSON & UNITED COUNTIES OF HURON 
& eS CORPN. (1860), 20 U. CG. R. 


= q. Subiniasion to electora—Bye-law 
ing debt — Failure to submit — 
Whether ey jescence. of clectora suffi- 
cient. }— Re TABER & TOWNSHIP OF sere 
BOROUGH Corrn, (1861), 20 U. Cc. R. 
sie —CAN. 





J)—Tleld : e-law 
Broating a future indefinite & ot ngont 
lability, if valid at all, ought to have 
been submitted to the vote of the rate- 
payers.—Jte CARPENTER & TOWNSHIP 
OF BARTON (1887), 15 U. R. 55.—CAN, 

ttt. Bye-law passed before sub- 
mission —E ffective only from date of sub- 
mission.)}—He PAFKARD & COUNTY OF 
LINCOLN CORPN. (1864), 24 U. C. R. 16. 
-—CAN. 





aaaa. —— Of repealing byc-law— 
After separation of municipalities. —He 
CUNNINGHAM & ALMONTE VILLAGIC 
CoRPN. (1871), 21 C. BP. 459.—CAN. 
wee —— Bye-law to aid ratlway.}-—— 
LEMENT & WENTWORTH COUNTY 
CT), 22 C. P. 300.—CAN. 


—— ——, ]— He BATE & OTTAWA 

cry CORPN. (1873), 23 C. P. 32.—OAN. 
dddd. ——-—, ]}— Re NORTH SIMCOR 
Ry. Co. & “TORONTO Ciry CORPN, 
(1875), 36 U. C. R. 101.—CAN, 


ecce. — —— Notice—Of bribery penalty. 
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Sect. 2.—Validity: Sub-sects. 1 & 2.) 
: 82 td. @ ] 
Btoarn Navigetion. Go. 'o Brit oh FY chikint steam : Naviga- 
tion Co. (1868), L. R. 3 Exch. 330. 
~.|—-See CORPORATIONS, Vol. XIII, 
p. 333, Nos. 713-716. 
Validity of building bye-laws.]—See Part VII., 
Sect. 5, sub-sect. 9, post. 


SuB-SEcT. 2.—INTRA VIRES. 


See Corporations, Vol. XIII., p. 329, Nos. 
656-664. 

54. Bye-law must not exceed statutory powers.] 
—R. v. EVANS (1855), cited in 3 C. L. BR. at p. 1134. 
Annotation :—Consd. Re Wood (1855), 3 C. L. R. 1134. 

65. ———.]—-BROWN v. HOLYHEAD LOCAL BOARD 
OF HEALTH, No. 313, post. 

56. .j TORQUAY LOCAL BOARD v. BRIDLE, 
No. 82, post. 

57. -]—The N. corpn. made a_ bye-law 
that parents should be liable to a penalty if they 
suffered a child to be selling articles in the street 
after a certain hour :—Held: the bye-law was 








Pusitic HEALTH AND LocAL ADMINISTRATION. 


made in excess of the powers given 3g, Municipal 
Corporations Act, 1882 (c. 50), s. being too 
general & absolute & justices rightly refused to 
convict thereunder.—MACDONALD v. LOCHRANE 
(1887), 51 J. P. 629; 3T. L. R. 464, D. OC. 

58. ——-.]—R. v. Woop, No. 49, ante. 

59. Removal of snow from footpath.|—R. v. 
Woop, No. 49, ante. 

60. Closing of buildings unfit for habitation— 
Bye-law affecting excepted building.J|—21 & 22 
Vict. c. 98,8. 84, which, after repealing the previous 
provisions on the subject in Public Health Act, 
1848 (c. 63), enacts that the local board may make 
bye-laws, amongst other things, with respect to 
the closing of buildings or parts of buildings unfit 
for human habitation, & to prohibition of their 
use for such habitation, provided always that no 
such bye-law shall affect any building erected 
before the date of the constitution of the district, 
does not authorise the local board to make such 
a bye-law so as to affect premises erected prior to 
1853, when the district was formed.—BURGESS v. 
PEACOCK (1864), 16 C. B. N.S. 624; 4 New la 
eet 10 L. T. 617; 10 Jur. N.S. 803 ; 148 E. 


—Wrsr GWILLIMBURY TOWNSHIP 2. 
Simcow (1873), 20 Gr. 211.—CAN. 

f, — Of teulars of voting.) 
—Re PickKETT & TOWNSHIP OF WAIN- 
FLEET (1897), 28 O. R. 464.—CAN, 

g. Licensing billiard tables.}— 
Re NEILLY & TOWN OF OWEN SOUND 
CORPN, (1875), 37 U. O. R. 289.—CAN. 

h. ——— Whether Avda to aes 
submission. }—-VIOKERS MuN 
PALITY OF SHUNIAH (1875), 22 Gr. “HO. 
—OAN 








Several matters requiring 
asseni—Whether one bye-law sufficient.) 
—Re CROOME & CITY OF BRANTFORD 
(1884), 6 O. R. 188.—CAN 

1. Premature submission—Re- 
fusal by mayor to sign.J—CANADA 
ATLANTIO RY. Co. ¥ OTTAWA City 
Corrpn. (1885), 12 8S. C. R. 295.—CAN. 

m. Without eh daa naa authority 
—Corporation acti bend = fide. }— 
Davirs v. Crry or TORONTO CORPN. 
(1887), 15 O. R. 33.—CAN. 

n. Voling—Whether casting vote 
of municipal clerk effective.}—CANADA 
ATLANTIC Ky. Co. v. TOWNSHIP OF 


ee 











CAMBRIDGH CORPN. (1887), 14 A. R. 
a affd. (1888), 15 & O. R. 219.— 





oO. —— Omission of classes of 
voters.}—HRe Younu & TOWNSHIP OF 
BINBROOK (1899), 31 O. HR. 108.—CAN. 

Dp. Wrongful refusal to 
accept votes.J—Re POUNDER & WIN- 
CHESTER VILLAGE (1892), 19 A. KR. 


684.—CAN. 
- By unqualified voters. } 
Re Mac LEAN & FERNGE CORPN. ryt 
fe Ras R. 61; 3 W. L. R. 512.—CAN. 
r. —_— Single or multiple voling. } 
—~—-SINOLA OWN OF OWEN SOUND 
CORPN. 1907), 39 8. C. R. 236.—CAN, 
‘t —— Twice in same year.)— 
KERFOOT v. WATFORD VILLAGE CORPN. 
(1893), 34 0. R. 235.—CAN, 
a. —— Bye-law authorising granis for 
free ir See Suet ata v. PALMERSTON 
o Lr oe BoaRD 


UBLI 
(1009) 5.0. b. B16 10. W. R. 791; 
#30 7 —OAN, 
aig Mat ret later with 


after 
aupron k-Re DEWAR ers 


TOWNEHIE OF age D Witiiaue (1905), 
| .L. R. 468; 6 O. W. R. 186.— 


CG. ” Bye-law ado invalid act.}— 
Re ¥F 


AIRBAIRN WICH East 
TOWNSHIP CORPN. (1873), 82 U. C. R. 
573.—CAN, 


d. Repealing bye-law—Repeal defore 











repayment under bye-law repealed. }— 
Re SmitTH & TOWNSHIP OF OAKLAND 
(1873), 24 C. P. 295.—CAN, 
e. ration-—N ecessit Jor) 
i 13), 





Regist 
—GRIMBHAW ¥. edagrpp pai ae 
28 O. L. R. 612; 40. 
CAN. 

aa. Contrary to public interest-—For 
bencflt of Lock bdepetah class.}—A bye-law 


for closing u pare " joated t to the 
public & ane art thereof 
to a church :—H oe on its face, 


for it was plainly not assed in tho 
public interest, but for the benefit of 
@ particular class.—Re Peck & TOWN 
OF GALT CORPN. (1881), 16° na Cc. R 
211.—CAN, 

bb. ———.}—-Bye-law held bad as 
opposed to public pol Laan & morality.— 
Re DENNE & TOWN PETERBOROUGH 
CORPN. (1886), 10 0. 'R. 767.—CAN. 

cc. Petition for bye-law for drainage 
works—Whether signature of all bene- 

necessary.)-—- Re WHITE & 
TOWNSHIP OF SANDWICH East (1882), 
10. R. 530.—CAN, 

dd. ——- ——— Majority signing.}— 
Re ROBERTSON & TOWNSHIP OF NORTH 
HASTHOPE (1889), 16 A. R. 214.—CAN, 

ee. —— Withdrawal of one 
petitioner.}—G1BSON wv. NORTH East- 
HOPE TOWNSHIP (Ont.) (1895), 24 
S.C. R. 707.—CAN, 

ff. Defective petition——Persons 
benefited not shown.}—Re TOWNSHIP 
OF ROMNEY & Tonasure OF MERSEA 
ain (1885), 11 A. R. 712 -—CAN. 


bye-taw without new petition. }—MoCuL- 
TOWNSHIP OF CALEDONIA 

(1898), ‘35 A. R. 417.—CAN., 

hh. Petition condition precedent. ] 
~—~Re TOWNSHIP OF ANDEEDON S & TOWN- 
SHIP OF COLCHESTER NORTH (1891), 
21 O. R. 478.—CAN. 

eal — ——,] — SAR CiTy 
Corp v, MOMURPHY (1920), 4 470. L. - 
496; 18 0. W.N. 206; 63 D. L. R. 622 

ll. ee nes: }— 
CHALLON or Loxso 
CORBRPN. (1900), "3a 0. ie 247 -——CAN, 
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—— Re MACKENZIE & vor DRiNion 
OORPN. (1884), 40. R. 382-0 —CAN. 
nn. -—— of exercise of dis- 
counclsh fe Karey (1881), 


oeron of 
R. v. 


(1888), 160 0. R. 1! 187.—CAN, 
bbb. ——— -———.}--HaLL v. CITY OF 


WEBSTER 


MoosE JAW st pa eae. 12 W.L. R. 
693; 3 Sask L. —CAN, 

coc. Sealing “bye-law — Necessity 
for.) — EASTERN JUDICIAL DISTRICT 
BOARD v. CITY OF WINNIPEG CORPN. 
(1886), 3 Man. L. R. 337.—CAN. 

ddd. -]— LONDON WEST 
VILLAGE on v. BARTRAM (1895), 26 


O. R. 161.—CAN 

spon J—Re ViviAN & 

RURAL MUNICIPALITY 

Cgnae Ve Man. L. R. 153.—CAN. 

fff. Sealing of copy for Raa ead 
tion.J—FERNIE CITY v. OP eRow's 
ELrorrio Ligut & POWER Co. 5 D0Te 
18 hott C. R. 12. peepee 
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ere bs. Can. Crim. 
Cas. is oan 


hhh. wha dal eda ire ed for.}-— 
Re HENDERSON & CITY OF TORONTO 
CORPN. (1898), 29 O. R. 669.—CAN. 


kkk. EE a! validated statuie in 
part—W hether sta oe enor l~ 
CANADIAN PACIFIO ae 


PEG CITy CORPN. minty meri 8. 0. 
558.—CAN. 


lil. Attestation—Signature of mayor— 
rae) for.}—LONDON STREET ai 
Co. v. LONDON Crry CORPN. pay 
O. L. R. 439; 3 0. W. R. 12 
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541. Bye-law must not exceed statutory 
powers.}—Oonsidering the extensive 
egieeg ossessed by municipal councils, 

anger there is of these peing 
used unwisely, if not to serve the in- 
terests of private individuals, they 
should be held to a strict compliance 
with the speach d requirements when 
to exercise these’ powers.—— 
OUISE RURAL MUNICIPALITY 
ase, 7 Man. L. R. 231.—CAN. 


fil. ——.}--The whole tendency 
of ohis ct. has always been rae to pro- 
nounce municip regulatio ultra 
vires or invalid aleaa it has baeh made 
clear that they went beyond any 
reasonable construction or ap re 
of the powers conferred by 
lature.—EPSTEIN v. KING Wieser 
Town BorovueH Councri (1909), 26 
8. C. 37; 190. T. R. 98.—S8. AF, 


mmm. —— “ Good rule & - 
ment aad requiring notice of 


unlicensed “closets. we tery HNSON ®. 
HaMnon (1889), TN. ZL. R. 245.~- 


Part V.—Byz-Laws. 


61. Prevention & suppression of nuisances— 
Bye-law prohibiting obscene language in or near 
street.|-— Resp. was charged under a bye-law 
made by a county council under the Local 
Government Act, 1888 (c. 41), s. 16, which was as 
follows: No person shall, in any house, building, 
garden, land, or other place, abutting on, or near 
to, a street or public place, make use of any 
violent, abusive, profane, indecent, or obscene 
language, gesture, or conduct, to the annoyance 
of any person in such street or public place. The 
facts were sufficient to justify a conviction if the 
bye-law was valid, but the justices declined to 
convict. On a case stated :—Held: the bye-law 
was made for ‘‘ good rule & government,” & 
‘for prevention & suppression of nuisances,’ 
within Municipal Corporations Act, 1882 (c. 50), 
s. 28, & therefore was valid under Local Govern- 
ment Act, 1888 (c. 41), s. 16, & resp. ought to be 
convicted.—MANTLE v. JORDON, [1897] 1 Q. B. 
248; 66 L. J. Q. B. 224; 75 L. T. 552; 61 J. P. 
119; 13 T. L. R. 121; 18 Cox, C. C. 467, D.C. 
Annotation :-—Refd. Jones v. Walters (1898), 78 L. T. 167. 


62. ——— Bye-law prohibiting sale of articles 
unfit for food.]|—By Municipal Corporations Act, 
1835 (c. 76), s. 90, it is lawful for the council 
of a borough to make bye-laws (inter alia) 
for the prevention & suppression of all such 
nuisances as are not already punishable in a 
summary manner by virtue of any Act in force 
in such borough. 

A town council of a borough made a bye-law 
that if any butcher, or dealer in meat or any 
fishmonger, poulterer or other person shall expose or 
offer for sale on his premises or have in his posses- 
sion with intent to sell or expose for sale, any meat, 
fish, poultry, or other vituals or provisions unfit 
for the food of man, he shall be subject to a 
are to be recovered before justices who shall 

ecide on the unfitness. Applt., a grocer, exposed 
for sale on his premises cheese which the justices 
held was unfit for food, & convicted him 
accordingly :—Held: to expose for sale, or to 
have possession of, with intent to sell, things unfit 
for food, was a nuisance at common law conse- 
quently the bye-law was within the powers of 
Municipal Corporations Act, 1835 (c. 76), s. 90, 
& applt. was within the bye-law.—SHILLITO v. 
THOMPSON (1875), 1 Q. B. D. 12; 45 L. J. M. C. 
18; 33 L. T. 506; 40 J. P. 635; 24 W. HR. 57. 
Annotations :—Consd. Hewett v. Hattersley, [1912] 3 K. B. 

35. Refd. Firth v. McPhail (1905), 3 L. G. R. 478. 

Sale of unwholesome food.]|—-See Foop & DRvUGs, 
Vol. XXV., pp.°108 ef seq. 

63. Prohibition of music in street.]— A bye- 
law made by the council of a borough under 
Municipal Corporations Act, 1882 (c. 50), s. 23, 

rovided that no person not being a member of 

er Majesty’s Army or Auxiliary Forces, acting 
under the orders of his commanding officer, should 
sound or play upon any musical instrument in 
any of the streets in the borough on Sunday :— 
Held; such bye-law was unreasonable & ultra vires, 
& therefore void.—JOHNSON v. CROYDON CORPN. 
(1886), 16 Q. B. D. 708; 55 L. J. M. C. 117; 
54 L. T. 205; 503. P. 487; 2T.L. RB. 371, D.C. 
Annotations :—Consd. Munro v. Watson (1887), 57 L.T. 

866. Distd. Kruse v. Johnson, [see 2 9; B. 91. Refd. 

Gray v. Sylvester eee ), 61 J. P. 807; Jones v. Walters 

(1898), 78 L. T. 167. 

Bye-law Ssduirtig Heese 1 Lorna: 
DERRY HARBOUR COMRS. v. LONDON- 
Her egaee aes Comrs., {1894} 2 1. R. 


—— Regulation of trade—W eigh- 
ing of coal on Cancroei ois (oe 








hades 16 Man. L. 
19.—CAN, 
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64. -J—B., one of the Salvation Army, 
used a concertina in a street of a borough, a bye- 
law of which, made under Municipal Corpora- 
tions Act, 1835 (c. 76), prohibited the use of any 
noisy instrument to the annoyance of any of the 
inhabitants. The justices found it was a noisy 
instrument, & some inhabitants proved being 
annoyed :—Held: there was evidence to support 
a conviction; it was not necessary to prove that 
the instrument was a public nuisance to all the 
inhabitants ; & the bye-law was not ultra vires.—- 
Boortu v. HOWELL (1889), 53 J. P. 678; 5 T. L. R. 
449, D. C. 

65. Without licence from mayor.]—A bye- 
law made by the town council of a borough 
under Municipal Corporations Act, 1835 (c. 78), 
s. 90, provided that every person who in any street 
should sound or play upon any musical or noisy 
instrument, or should sing, recite, or preach in 
any street without having previously obtained 
a licence in writing from the mayor; & every 
person who having obtained such licence should 
fail to observe or should act contrary to any of 
the conditions of such licence, should forfeit & 
pay a sum not exceeding twenty shillings, & not 
less than one shilling :—Held: the bye-law was 
unreasonable & ultra vires, & therefore void.— 
MUNRO v. WATSON (1887), 57 L. T. 366; 51 J. P. 
660; 3 T. L. R. 445, D. O. 


Annotations :-—Distd. Gray v. Sylvester (1897, 61 J. P. 
807; Kruse v. Johnson, [1898] 2 Q. B. 91. 


66. Singing or preaching in street—-Licence of 
mayor.]—-MUNRO v. WATSON, No. 65, ante. 

67. ‘Good rule & government ’’—Bye-law pro- 
hibiting steam organ in or near street.|—-By a bye- 
law made by the council of a municipal borough, 
purporting to act under Municipal Corporations 
Act, 1882 (c. 50), s. 23, which authorises the making 
of bye-laws for the ‘‘ good rule & government ”’ of 
the borough, it was provided that no person shall, 
to the annoyance or disturbance of residents or 
passengers, keep or manage a shooting gallery, 
swingboat, roundabout, or other like thing, 
any street, or public place, or on land adjoinin 
or near to such street or public place, provide 
always that this byc-law shall not apply to any 
fair lawfully held. Resp. erected & kept two 
sets of swingboats & roundabouts, worked by 
steam power with organs attached, on private 
land near a public street, & not on the day of 
any lawful fair, to the annoyance of certain. 
residents who lived near by, & were disturbed by 
the noise of the organs & the crowds attracted as 
well by resp.’s erections as by other shows held 
at the same place & time. The borough justices 
dismissed an information against resp. for a breach 
of the bye-law on the ground that it was ultra vires 
& bad for extending to land joining or near to a 
street, or public place :—Held: the bye-law was 
valid, & case remitted to the justices for conviction. 
—TEALE v. Harris (1896), 60 J. P. 744; 18 
T. L. R. 15, D. C. 

68, ——-. ———.] SOUTHEND-ON-SEA CORPN. Uv. 
Davis (1900), 16 T. L. R. 167, D. C. 

69. Regulation of boating—Bye-law ig gk a 
licence.|—BYRNE v. BRowN (1893), 57 J. P. Jo. 
741, D.C. 

70. Regulation of trade—Bye-law prohibiting 
lawful trade in lawful manner.]—A statutory 
power conferred upon a municipal council to 








TowN OORPN. | Early closing—Irregular petition.}~Re 

" . .L. R. | HALLADAY & Crry oF OTTAWA OORPN. 

edn e ers (1907), 15 O. L. R. 65; 10 O. W. BR. 
“L-R. v. FRANK- | 612.—CAN, 

13 W. L. R. 108. q. ——— rea 8 alld coche on 

dane oy 3 44 Can. Crim. Cas. 339; 35 
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Sect. 2.—Validity : Sub-sect. 2.] 


make bye-laws for regulating & governing a trade 

does not, in the absence of an express power of 

prohibition, authorise the making it unlawful to 
on a lawful trade in a lawful manner.— 

TorRoNTO (CiTY) MUNICIPAL CORPN. v. VIRGO, 

[1896] A. C. 88; 66L.3.P.C.4; 73 L. T. 449; 

12 T. L. R. 46, P. C. 

Annotations :— pid. Thames Conservators v. Kent, [1918] 
2K. B. 27 td. er for Ontario v. A.-G. for the 
Dominion, [1896] A . 348; Scott v. Glasgow Corpn., 
{1898) A. C, 470, 

71. Powers relating to seashore, etc.—-Bye-law 
as to hawking./—-Gray v. SyLVEsTer, No. 105, 
post, 

72. bye-law made in pur- 
suance of local. Act provided that where any 
part or parts of the seashore has or have, by 
notices affixed in pore ove positions on the 
seashore, been set apart by the council for the sale 
& hawking of such articles, commodities, or things 
as may be specified in the notices, no person shall 
offer for sale or hawk any article, commodity, or 
thing so specified on any other part of the seashore. 
The council set apart a portion of the seashore for 
the sale & hawking of specified articles & by the 
notice affixed sought to charge 2s. 6d. a week for 
licences to sell & licences were only granted to 
residents in the urban district of B. Applt. was 
summoned & convicted for selling articles included 
in the notice on part of the seashore not set apart 
for such sale by the notices :—Held : the conviction 
must be quashed, as the bye-law was bad, inasmuch 
as it must be taken to incorporate the notice & 
the conditions thereof.—MOoRrMAN v. ‘TORDOFF 
(1908), 98 L. T. 416; 72 J. P. 142; 6L. G R. 
360, D. C. 

Annotations :-—Retd. renee Common Consorvators . 
Cox, Samo v. Cole (191 Ne J. K. B. 1188; Cassell 
v. Jones (1913), 11 L. G. 48%, 

73. .]—In aes of the powers 
granted to them by Ramsgate Corporation Act, 
1900 (c. clvii), s. 33, to make & enforce bye- 
laws for the prevention (inter alia) of danger, 
obstruction, nuisance, or annoyance to persons 
using the seashore & for regulating the selling & 
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Man. I. R, 142; [1925] 2 Ww. WwW. R. 
ee —CAN, 

Possibility of excceding statu- 
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or maintaining any compound or other p. 
place for the housing of natives or CAMBRIDGE 
coloured or oune not being domestic or 
servants. q- 
bye-law dealing with the housing of or 
white persons :—J/eld > as the enabling 
statute did not give tho municipality 
discrimination 
Classes, the bye-law was ullra vires.— 
KSBURG MUNICIPALITY, 
(1912] T. P. D. 659.—S. AF. 





oured pers. Mp os & ADEN- 
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hawking of any article, commodity, & thing on 
the seashore, the corpn. made a bebe regulating 
the parts of the seashore which should be used by 
hawkers, & the parts on which they were forbidden 
to ply their trade :—Held: in the absence of any 
evidence that the a a had acted in such a 
manner as to make the -law a practical prohibi- 
tion of hawking at all, the bye-law was valid.— 
CASSELL v. JONES (1913), 108 L. T. 806; 77 J. P. 
197; 11 L. G. R. 488; 23 Cox, C. C. 372, D.C, 

14. —— Fixing charges for bathing machines 
—Bye-law restricting charges for costume & towel.] 
—PARKER v. CLEGG, No. 432, post. 

75. ——— Prohibition or reralation of erections 
—Bye-law prohibiting erection.|—Under a statu- 
tory power to comrs. make bye-laws for pro- 
hibiting or regulating the erection of booths, 
etc., or other erections on the foreshore, sands, 
& wastes within or in front of the district a bye- 
law was made that a person should not erect any 
booths, etc., or other erections on any part of the 
foreshore, sands, or wastes, with the proviso that 
the comrs. might grant permission to any person 
for such erections :—Held : the bye-law was within 
the power given by the statute, & was reasonable 
& valid, & the power reserved. by the proviso to 
grant permission did not render it unreasonable. 
—WILLIAMS v. WESTON-SUPER-MARE URBAN 
District CoUNCIL (1907), 98 L. T. 537; 72 J. P. 


64; 61. G. R. 92, D. C. 
Annotations :—Distd. ‘Moorman v. Tordoft (1908), 98 = 


416. A prvd. Williams v. Weston-super-Mare U. 
(No: 2), 2) HNO) 103 L. T. 9. Refd. Cassell v. Jones (1913), 
76. —— 








-]—Under statutory power 
to the local authority of a seaside town to 
make bye-laws for (inter alia) prohibiting or 
regulating the erection on the foreshore, sands, 
& wastes, within or in front of the district, of any 
booths, etc., or other erections, a bye-law was made 
that a person other than an officer of the local 
authority should not ercct any booths, etc., or 
other erections on any part of the parades, fore- 
shore, sands, or wastes, without the permission of 
the local authority. Pltf. formerly owned & used 
a structure of wood on wheels which was drawn by 


—— ———  _- ——--,}+—-GREGG ¥. 
VILLAGE MANAGEME 
BOARD. (1896), 11 a D. C. 98.—S. AF. 
Bye-law charging fees 
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a donkey & deposited on the foreshore, sands, or 
wastes, but not in any way affixed thereto. It 
was used for the sale of light refreshments to the 
public :—Held: (1) the bye-law was within the 
power conferred by the statute, & was perfectly 
valid; (2) the structure was an erection within 
the bye-law.— WILLIAMS v. WESTON-SUPER-MARE 
URBAN DISTRICT COUNCIL (No. 2) (1910), 103 L. T. 
as J.P. 370; 26T. L. R. 506; 8 L. G. R. 843, 
Annotation :—Refd. Cassell v. Jones (1913), 11 L. G. R. 488. 

77. ——— Preservation of order & good con- 
duct —- Bye-law prohibiting sermons or speeches 
not authorised by corporation.|—Under a sect. of 
& local Act which gave a corpn. power to make 
bye-laws for the preservation of order & good 
conduct among persons frequenting the parades, 
stade, foreshore, & sands within the borough, the 
corpn. made a bye-law that no person should on 
any part of the parades, stade, foreshore, or sands 
deliver thereon any address, lecture, sermon, or 
speech of any kind, or hold or take part in any 
public assemblage ; with the proviso that nothing 
in the bye-law should prohibit the delivery of any 
address, lecturc, sermon, or speech, or the holding 
of any orderly public assemblage upon such por- 
tions of the parades, etc., as the corpn. might from 
time to time appoint, & subject to such regulations 
& conditions as they might prescribe. The bye- 
law had been allowed by the Local Government 
Board & the corpn. had made certain conditions 
& regulations which altered the places on the 
foreshore hitherto set apart for the above purposes : 
—Held: the bye-law was properly made under 
the power given by the Act & was valid, & under 
it the corpn. had power without the approval of 
the Local Government Board to prescribe & from 
time to time to alter the places on the foreshore at 
which meetings might be held.—SLEE v. MEADOWS 
(1911), 105 L. T. 127; 75 J. P. 246; 9L. G. R. 
5173; 22 Cox, C. C. 537, D.C. 

78. Bye-law dealing with matter already punish- 
able—Rubbish in street.|—By a bye-law of the 
London County Council made under Municipal 
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Corporations Act, 1882 (c. 50), 8. 23, & of the Local 
Government Act, 1888 (c. 41), 8. 16: ‘‘ No person 
shall sweep or otherwise remove from any shop, 
house, or vehicle into any street any waste paper, 
shavings, or other refuse, or, being a costermonger, 
newsvendor, or other street trader, throw down & 
leave in any street any waste paper, shavings, or 
other refuse. . . . Any person who shall offend 
against any of these bye-laws shall be liable for 
each offence to a fine not exceeding 40s.”’ 

An information was preferred within the metro- 
polis for contravening this bye-law, which was 
dismissed on the ground that the bye-law was 
ultra vires as dealing with a nuisance already 

unishable when the bye-law was made, under 
Metropolitan Police Act, 1839 (c. 47), 8. 60, which 
Imposes a penalty on any person ‘‘ who in any 
thoroughfare shall throw or lay ... any litter 
or rubbish’ :—Held: the bye-law was good.— 
BATCHELOR v. STURLEY (1905), 93 L. T. 539; 
- a P. 398; 8 L. G. R. 1056; 21 Cox, C. C. 35, 
79. Closing hours of shops—Discretion as re- 
gards local conditions.]|—The town council of a 
borough duly passed a bye-law, under powers 
conferred upon them by statute, by which it was 
made illegal to keep open certain shops in the 
borough after 10 p.m. The proprietors of such 
shops took proceedings for the reduction of the 
bye-laws on the ground that it was ullra vires as 
being unreasonable, oppressive, & tending to the 
destruction of their business, the most lucrative 
part of it being done after 10 p.m. :—-Held: as 
the bye-law was within the powers conferred upon 
the council by statute, the ct. could not interfere 
with their discretion as regards the local conditions 
affecting a particular trade.—Da PRaATO v. PARTICK 
(PRovost), [1907] A. C. 153; 96 L. T. 398, H. L. 

80. Prevention of cruelty in slaughter-houses 
—  Bye-law regulating method of slaughter.) — 
An urban authority, acting under the power 
conferred by 1875 Act, s. 169, incorporating Towns 
Improvement Clauses Act, 1847 (c. 34). 8. 128, 
made the following bye-law: <A person shall not 


eres —ae 





7.—CAN, 
Statutory 
—By-law  post-dated.}-—R. wv. 
(1886), 11 O. R. 242 —CAN. 
dd. Licence of vehicles—-Byc-law 
imposing penalty or hiring without 
licence.J—-SANDALL v. WILSON (1892), 
31 N. B. R. 439.—CAN. 
ee. Drainage bye-law—Whelher 
validated by subsequent stlatute.j—lIte 
CLARK & TOWNSHIP OF HOWARD 
CorRPN. (1888), 16 A. R. 72.-—-CAN. 


owers anticipated 
RRED 





R. 54.— 





ute. |— 














: : 337.—CAN. ff. —-— Bye-law amending 

reves we 67 AN, mess Cc. Enforcement of penaltics— | drainage byc-law—Authorising addi- 

nm. — —— }-Re Roperts | Prosecutor comueeed pated eine FRR tional work. ffte Sueur y 7 Towner 

§ : name. - % | of ROMNEY CORPN. . 22 Oo Kt: 
(1008), 14 5. C. R. 76.—OAN. O'CONNOR (1882), 15 N. 8. R. (3 R. & | 664.--CAN. 

mitied in PWeholesale only per- | G.) 190.—CAN. Clearing & repairing 


shops. ]—Re FRAWLEY & TOWN 
OF ORILLIA ane ear ye 140. L. R. 


99; 90. W. R. 3 AN. sity.}—GILLIS v. 





Oo. —_—— tfications for 
licenses.}—R. ¥. IBBLEE, Ex p. | 128; 7. 
SmitH (1907), 38 N. B. R. 350; 4 
EK. L. R. 226.—CAN. 





p. ——- Proof of exceeding of 
authority—Necessily for.}—Re GRANT 
& Ciry OF TORONTO CORPN. (1863), 
12 Cc. P. 357.—CAN. 





t-— 
amending bye-law. 














daseesment Rent ous. statut se Vv RIA accel B 3 
ng from utory ICTO F ; 

oviso. }—Re aoa & County or | W. W. R. SO GAN. 

INCOLN CORPN. (1864), 24 U. C. R. aa. 
142.—_CAN. 0 unto 

exceeding ory limtt.}-—C 
Wh rate hes vailway bonus in. | HALIFAX CORPN. e. CLUSEN 
cluded.|—VickErs 0. | Montcrpauity | N. 8. R. (6 R. & G.) 521.—CAN. 
¥ ; . 410.— .—— Regulat 
SHUNIAH (1875), 22 Gr. 410 ‘ooka 6 . 


CAN. 
J.—VOL. XXXVIII. 


d. —— Street worksa—Bye-law ex- 
propriating land without sufficient neces- 
Town OF PICTOU 

L. T. 147.—CAN 


.- Bye-law for construction 
of side walk— Amending bye-law without 
submission to electors.)}—CLEARY v. 
TOWN OF WINDSOR CORPN. (1905), 10 k 
O. L. R. 333 H 6 QO. W. R. 192.—CA 
Alteration by new or 


ton of city hall.}— 
i386), 26 N. B. R. 


gz. , 
drains—Levy of special rate on par- 
ticular locality.}—CONFEDERATION LIFE 
Assocn,. v. TowNnsHiP of TOWARD 
CorPNn. (1894), 25 O. It. 197.—CAN, 

hh. Regulation of hawkers— Bye- 
law prohibiting in_ certain streeta.j— 
VIRGO v. TORONTO CITY CORPN. (Ont...) 
(1894), 22S. C. R. 447.—CAN. . 

N k.—_—_— -— Bye tae | neon ne 

7 ufory excenplton—Necesstty Jor. j-—— 
al Sort (4900), 31 O. R. 224 ; 20 
C. L. T. 6.—CAN. 

Mme eS. 
ALLEN (1901), 21 C. L. T. 585.—CAN. 

m,. —— Control of animale—Bye- 





N v. CITY OF 
C.), {1919) 1 


Provision of pu is 
es pen Per ene ee law imposing fee for gracing on highway.) 
Ross 


—— Re & TOWNSHIP OF EAST 
Nissourr (1901), 1 O. L. R. 353; 21 
OC. L. T. 287.—CAN. 
nn. ——- —— Bye-law setting up 
x 
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Sect. 2.—Validity: Sub-secta, 2, 3, 4 & 5.] 
in a slaughter-house proceed to slaughter any 
animal until the same shall have been effectually 
stunned, & such stunning shall be effected with a 
mechanically operated instrument suitable & 
sufficient for the purpose; provided that this 
bye-law shall not be deemed to apply to any 
member of the Jewish faith, duly licenced by the 
Chief Rabbi as a slaughterer, when engaged in the 
slaughtering of cattle intended for the food of 
Jews according to the Jewish method of slaughter- 
ing, if no unnecessary suffering is inflicted. A 
slaughterman in the employment of resp. 
slaughtered a pig in resps.’ slaughter-house by 
attaching a chain to its hind legs, hauling it up by 
a winch, & sticking it without any preliminary 
stunning. A summons against resp. for counselling 
& procuring the slaughterman to commit a breach 
of the bye-law was dismissed by the justices on 
the ground that the bye-law was unreasonable, 
(a) because it was partial & unequal in its operation 
as between different classes of the community ; 
& (b) because it created an offence in cases where 
no crue/ty might arise :—Held: the bye-law was 
good, & the case must be remitted to the quuees 
with a direction to convict.—Dopp v. VENNER 
(1922), 127 L. T. 746; 86 J. P. 130; 38 T. L. R. 
733 ; 66 Sol. Jo. 612; 20 lL. G. R. 574; 27 Cox, 
C. C. 297, D. C. 

Regulation of burial] ground.]—Sece BURIALS, 
Vol. VII., p. 5649, No, 277. 

Bullding bye-laws.]—Sce Part VII., Sect. 5, 
sub-sect. 9, B. (a), post. 


Svus-sect, 3.—CONFORMITY WITH GENERAL LAW. 


See Corporations, Vol. XIII., pp. 328, 329, 
Nos. 651-655. 

81. Bye-law must not be repugnant to general 
law.|—-LONDON’S CHAMBERLAIN CASE (1590), 5 
Co. Rep. 62 b; 1 Roll. Abr. p. 366, pl. 4; 77 
I. Te. 150. 

.{nnotations :—Consd. Hutchins v. veyer at 663), O. Bridg. 

272; Mitchel v. Reynolds (1711), 1 P. Wms. 181; Green 

v. Durham Corpn. (1757), 1 Burr. 127. Refd. London 

City Care (161 3: 8 Co. Rep. 121 b; Norris »v. Staps 

(1616), Hob. 210; James v. Tutney (1638), Cro. Car. 

17; London City v, Vanacre (F699), 12 Mod. Rep. 269; 

Bosworth v. Budgen (1742), 7 Mod. Rep. 459 ; Gunmakers 

Co. v. Fell (1742), Willes, 384; Bodwic v. Fennell (1748), 

1 Wils, 233; KR. v. Durham Corpn, (1757), 1 Kony. 512: 
closed district.}—Dickiz v. GORDON 
(1908), 309 N. S. R. 311.—CAN, 
Bye-law  limiti k 
damage by animale—W'here land ta 
fe ‘ced according to bye-law.}/-—-WatTT v. 
RYSDALW (1907), 17 Man. L. R. 16; 
6 W. L. R. 234.—CAN, 

. —— Regulations for keening 
~~Enforcement dependent on opinion 
of council.}—STANTON v. JOHANNES- 
BURG MUNICIPALITY, [1910] T. P. D. 


b, ee ee 








raising statutor 
expenditure. }— 





Ki v. PRETORIA M 
App. D. 712.—S. AF 
: Subsidist 
bye-law to establish 
OF LONDON CORPN. v. TOWN OF NEW- 
MARKRT CORPN. (1912), 20 O. W. R. 929; a. 
30. W. N. 565; 2 D. 


UNICIPALITY, [1912] 


l. —— Waterworks scheme—Bye-law 
sum—To meet excess 
CLAREY v. CITY OF 
OTTAWA agra (1914), 26 R 


Pustic Heatta aNnp LocaL ADMINISTRATION. 


yes v. Colby (1838), 9 Ad. & El. 856; Veley v. Burder 
Cadi), 4 Foy Dav. ¢7 v. veley (1852), 4 
L. Cas. 679; Hall v. Nixon (1875), L. R. 10 Q. B. 152, 
d. Ri v. Hampden (1637), 3 State Tr. 826; London 
v. Wood (1701), 12 Mod. Rep. 669 ; Middlesex Sheriffs 
> Barnes (1705), $ Ld. Raym, 1135; R. v. Bosworth 
aren 2 Stra. 1112; Mirehouse v. Rennell (1833), 7 
H. N.S. 241. 


82. Pleasure grounds.]|—A local board made 
bye-laws for the regulation of a pleasure ground 
within their jurisdiction, & one was, a person shall 
not suffer any fowl, etc., belonging to him to enter 
or remain in the pleasure ground. The fine for 
offending was £5. B.’s six fowls strayed inside, 
there being no fence between sufficient to revent 
them; & the justices declined to convict, holding 
the bye-law to be repugnant to the law of England, 
& not warranted by 1875 Act, s. 164.—TorQquay 
LOCAL BOARD v. BRIDLE (1882), 47 J. P. 183, D. C. 
Annotation :—Consd. R. v. Powell (1884), 48 J. P. 740. 

83. —— Qualification of elector.|—By a local 
Act, 1871, provisions are made for the election 
every three years of a body of conservators, 
themselves to be persons who are ‘“‘ electors ”’ 
under the local Act; & it is provided that any 

erson who is ‘‘ tenant or occupier of a dwelling- 
1ouse’’ of the annual ratable value of £35 or 
upwards shall be qualified as an elector. The 
local Act empowers the conservators to make 
bye-laws. One of the bye-laws made by them 
provides that no person, not being an “ elector ”’ 
named & described in the list of voters, shall 
vote at any election of conservators under the local 
Act. 

A house within the limits of a local Act was let 
to R. & his sister-in-law, as joint tenants, at an 
annual rent of £300. The house was occupied by 
both, but the rates & taxes were always paid by 
the lady, whose name alone appeared on the parish 
rate books as ratepayer in respect of the house, 
R. contributing half the amount paid. The 
triennial meeting for the election of conservators 
was to be held on Monday, Mar. 31, 1890, & in the 
list of ‘‘ electors,’ which was prepared by the 
overseers from the rate books. the lady’s name alone 
appeared in respect of the house in question. R. 
had been nominated as one of the candidates for 
election at the meeting, but the returning officer 
had refused to accept his nomination on the ground 
that his name was not upon the list of electors :-— 
Held: (1) R. was se tenant or occupier of a dwelling- 
house within the meaning of the local Act; pay- 
ment of rates was not required by the local Act 


p. — Regulation of dairies—Bye- 
law requiring licence for outside supply- 
ing dairies.}—-COOPER v. JOHANNES- 
BURG MUNICIPALITY, [1916] T. P. D. 
601.—S. AF. 








industry— Bonus 
industry. }—CITY 





Demolition of houses—Bye- 
powering council ta act on default 
ROODEPOORT- 
{1916} 


law 
of owner.)—LOUVIS »v. 
MARAISBURG MUNICIPALITY, 
App. D. 268.—S. AF. 


L. Rt. 244.—CAN. 


742,.—8. AF 388 ; N. 116; 16 D. L. R. 
saloons—Bye-law fixing closing hours.) m. - Bye-law must not be repugnant to 


—Re FishHeR & CARMAN {ILLAGE 
(1905), 16 Man. L. R. §60.—CAN, 


e. Regulation of sale of cigarettes 
ibitive I 


— ° impos proh icence 
fee.)—Re TALBOT & Orry OF PETER- 


Sor 





—~ Diversion of vr 
law leasing stopped lane to 
bye-law.) — UNITED 
GO Ie Se aT ane, OT 
AG as—-caN 


1 
spc ue rg | peneral law—Suppression as nuisance 
offence not so at common law.j— 

1GGINB v. HoEESON (1877), 3 V. L. R. 


(L.) 196.—AU 
t. ———-.] —~GUNNER v. Hen 
(1902), 28 V. L. R. 303.—AUS. is 


ULLDINGS 





BOROUGH OORPN, (1906), 12 O. L. R. hc heats odie ; 
5087 '8'0. Wak: 274. BAN,” tmpoted aa condition precedent to. en: Mt 957+] JENNER 0. MILDURA 
. -——~ Regulation of eating houses—- trance at achools. WRS v. EDMON- a? + dy ae OLE 5 «bse de 
Closing hours.}—Re CAMPBELL & CITy TON SCHOOL Boukp (1915), 83 WL R. 89; [1926] Argus L. R. 396.—AU8, 
72; 25 D. 


OF STRATFORD CORPN, 738; 9 


1907), 14 
0. L. R. 184; 90. W. R. $45. CAN, 


W. W. R. 
449; 9 Alta. L. R. 106.—CAN. 


D. L. R. bb. 





Corporation _legialating, 
rosecuting & adjudicating authortiy.yo 


_—— —— ating houses for p Regulat sweep OWNING v. CHARLOTTETOW . 
coloured persons,}—BAPOORA v. BR. —Ticence granted on teote Fda ee (1875), 2 P. BI. 1—CAN, cena 
(1909), 10 H. C. 382.—8. AF. v. WINNIPEG CORPN. of 928). 35 Man.. cc. ——— Bye-law imposing imprison- 

h. ——~ -—— Extension of term to UL. R. 582; [1926] 1 W. W. R. 843.— ment on defa of payment of fne—Noa 
Rouscs supplying drink only.}—CHON OAN. provision for distress..\—Ez p. TRASK. 


Part V.—Byz-Laws. 


as a qualification as an elector; & R. was therefore 
qualified as an elector, & consequently eligible as 
a candidate for the office of conservator; 
(2) nothing done by the conservators could 
diminish R.’s right to vote as tenant or occupier 
unless a power to do so was conferred upon them 
by an Act of equal authority with the present Act ; 
& if the bye-law had a contrary effect it was void 
& must be disregarded.—PurveEs v. WIMBLEDON 
& Putney COMMONS CONSERVATORS (1890), 62 
L. T. 529. 
84. Perr ee ca v. VENNER, No. 80, ante. 
85. Addition to common law.]—A_ bye-law 
- must necessarily superadd something to the 
common law, otherwise it would be idle (MARTIN, 
B.).—R. v. SADDLERS’ Co. (1861), 3 E. & BE. 72; 
30 L. J. Q. B. 186; 4 L. T. 54; 25 J. P. 500; 
7 Jur. N. 8. 138; 9 W. R. 281; 121 EB. R. 371, 
Ex. Ch.; revsd. on other grounds (1863), 10 


H. L. Cas. 404, H. L. 

Annotations :—Mentd. Sissons v. Sissons (1910), 54 Sol. Jo. 
802; Jamos v. Rockwood Colliery Co. (1912), 106 L. T. 
128; London & Counties Assets Co. ». Brighton Grand 
Concert Hall & Picture Palace, [1915] 2 K. B. 493. 


86. Additions to statutory provisions.]|-——Bar- 
OCHELOR v. STURLEY, No. 78, ante. 


SuB-SEcT. 4.—CERTAINTY. 


See CORPORATIONS, Vol. XIII., p. 328, Nos. 
647-650. 

87. Must be certain.]—MAcDONALD v. Locn- 
RANE, No. 57, ante. 

88. -]—STRICKLAND v. HAYES, No. 97, post. 

89. Bye-law prohibiting annoyance — 
Nature of annoyance not specified.]|—A bye-law 
made by a municipal corpn. for the good rule & 
government of their borough provided that ‘‘ No 
person shall wilfully annoy passengers in the 
streets ’’’?; & other bye-laws made at the same 
time dealt with particular kinds of annoyances 
in the streets :—Held: the bye-law was void for 
uncertainty.— NASH v. FINLAY (1901), 85 1. T. 
682; 66 J.P. 183; 18 T. lL. R. 923; 20 Cox, C. C. 
101, D.C. 
Annotation :—Apld. R. v. Broad, [1915] A. C. 1110. 

90. Degree of certainty required—Hiring places.}| 
—The Local Board made the following bye-law : 
‘That the several places in the district where 
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perted boards shall from time to time be placed 
y the Local Board to distinguish them as stands, 
shall be the stands for such number of carriages, 
horses, asses & mules, etc., as shall bo mentioned 
on such boards; & no driver of any such carriage, 
etc., shall place the same or any other than some 
one of such stands, or shall ply for hire in 
any of the streets or places within the district, 
except on one of such stands, under a penalty 
not exceeding 40s. A licenced driver was con- 
victed of ‘“‘ plying for hire” off a stand. On 
appeal the justices stated that it was proved 
to their satisfaction that applt. was driving a 
licenced carriage on the beach within the district ; 
that he got off & spoke to some people & took them 
up, having then passed a stand :—Held: the bye- 
law was valid, although it did not on the face of 
it specify the exact localities where the stands were 
to be.— BLAcKPooL BOARD OF HEALTH v. BENNETT, 
BLACKPOOL BOARD OF TIEALTH v. KENYON (1859), 
4H. & N. 127; 32 L. T. O. S. 299; 23 J. P. 198; 
7 W. R. 882; 157 BE. R. 784; sub nom. BENNETT 
v. BLACKPOO! LOCAL BOARD OF Hranru, KENYON 
v. Buiackrpoor Locar Boarp or HEALTH, 28 
L. J. M. C. 203. 

Annotation :—Refd. R. v, Lundie (1862), 31 L. J. M. C. 167, 


91. Weighing machine.}|—In pursuance of 
Weights & Measures Act, 1889 (c. 21), s. 28, a 
county council framed & published a bye-law that 
the person in charge of every vehicle carrying 
coal] for sale or delivery to a purchaser should 
carry therewith a weighing instrument of a form 
approved :—J/eld : the bye-law was neither vague 
nor invalid for uncertainty, in that it did not specify 
the identical weighing machine to be carried.—- 
MARTIN ». CLARKE (1893), 62 T. J. M. ©. 178; 
9T. L. R. 656; 37 Sol. Jo. 716; 5 R. 542, D. CG. 
2. ——.]--DUNNING v. MAHER, No. 108, post. 

93. ———.| —- UNITED BiLirostinag Co. »v, 
SoMERSET County Counci., No. 204, post. 





SuB-sEcT. 5.-—-REASONALLENESS. 
See CORPORATIONS, Vol. XIII., pp. 326-328, 
Nos. 631-646. 
94. Bye-law prohibiting street music.] —A 
bye-law made by the municipal corpn. of T, 


ae cameeene ae’ Teen dia oceania ene eens en a 


cc, Rating bye-law— Description 











. 3B. R. : B.) 277.— m. 
CAN.” nee ee ae see Huocnes (1851), 8 U. C. R. 444.-- of lands assessed, }—Tte JENKINS & 
tional punishment for criminal offence .] n, —— —— —-—.]--Re Sanru & | (1894),25 O. R. 399.—CAN. — 
—MOLELLAN v. MCKINNON (1882), 1 TONE aoe ow (1851), 8 apne Pr daryal iat of ro howe 
cease e . ° y ae e t eases 7 ojJ7--™ 7) ° 
nae DeCries TIRR (1896), 11 Man. L. It. 220.—-CAN, 








Bye-law authorising arrest o 





e. 
without warrant.J—MAIN v. TOWN OF 
St. STEPHEN CORPN. (1887), 26 N. B. R. 
330,.—CAN 

{. —— Unless in conformity with 
empowering statute.|— RAR v. HAMILTON 

1904), 6 F. (Ct. of Sess.) (J.) 42; 41 
~L. R. 633; 128. L. T. 134.—SCorT. 


PART V. SECT. 2, SUB-SECT. 4. 

. Must be certain—Bye-law varying 
Maninins law or statutable righta. 
CROWE v. STEEPER & WILLIAMS (1881), | CAN, 
46 U. Cc. R. 87.—CAN. 

h. Degree of certainty — Satisfying 
terms of. enabling statute.}—GILL ¥v 








Le enanmenemeananenl 














Crry oF PRAHRAN CORPN., [1926] es 
V. L. R. 419; 48 A. L. T. 363 [1926] | 25 0. R. 276.—CAN. 
Argus L. R. 296.— US. aa. 4 A 
‘ ae retried of penalty for breach Pa ¢eileotal a of time of pa 
ec i v. NDON MERO 

BOARD OF 4 par’ PRESIDENT) (1846), a (1856), 13 U. C. R. 190.— 

1. —— Bye-law establishing road—~ | bb. —— Drainage bye-law—Amount 
Ddails of road not 1 “BROWN e. | of rate not ascertatnable.}—Re FUNSTON 
COUNTY oF YorK MouNICIPAL CouncIL | & TOWNSHIP OF TILBURY East (1886), 
(1851 ) 8 UW. C. R. §96.—CAN. 11 O. R. 74.—CAN 


‘ ———-. }+—-MCINTYRE v. 
BORANQUET TOWNSHIP 
U. C. R. 460.—CAN. 
p. ——.}—Hopason v. ff 
Countries oF YorRK & PEFL (1856), 18 
U. 0. R. 268.—CAN 
q. ——— —— ——.])—Re THOMPSON 
& CorRpn. or UNITED TOWNSHIPS OF 
BEDTORD, OLDEN, Oso & PALMERSTON 
(1862), 21 U, C. R. 545.—CAN. 


r. ——.}—Re Ca 
& TOWN OF GALT (1899), 30 O. R. 378. 


t—— ey hal gps sialon 
if otherwise clear.}—te AMBERS 
howaeae OF BURFORD CORPN. (1894), 
Bye-law wnceurring debt— 


UNICIPALITY OF gel 


es. SET rs ee eee —--— , J-—h. Vv, McMIL- 
LAN (1896), 28 O. R. 172.-—OAN, 
: Regulation of taverns—On 
year of application of bye-law.)}—Re 
7 CALDWELL & TOWN OF GaLT (1905), 10 
Q. L. R, 618 ; 6 QO. Ww. R. 34 .—CAN, 
ge. ——— Bye-law creating offences. |}— 
A bye-law, creating an offence for 
which it imposes a fino or other punish: 
ment, must be clear & unam ous 
in its language.—-FosTrRr . MOORE 
(1879), 4 L. It. Ir. 670.—IR. 
(1896), 15 N. Z. L. R. 256.—N.Z. 
kk. ——~ As to nersons affected.|— 
OTEKAIKE DRAINAGE BOARD v. MoKay, 
(1919) N. Z. L. R. 669.—N Z. 


Ul. ———-_ Bye-law regulating railway 


ssing-—-Degree of care aml J— 
Rev. ROAD, [1918] A. C. 1110.—N.Z. 


(1854), 11 
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yment.}— Re 


PART V. SECT. 2, SUB-SECT. 5. 


declaro a byo-law to be void ‘if in 
consideration of all the surrounding 
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Sect. 2.—Validity: Sub-sect. 5. Sect. 3.) 


prohibited musical instruments & noises in any 
street, after being required by a house-holder 
or constable to desist for reasonable cause. G., 
one of the Salvation Army, having played a con- 
certina on Sunday morning to a crowd after a 
constable required him to desist, & G. having been 
convicted under the bye-law :—-Held: there was 
nothing unreasonable or void in such a bye-law, 
& it was for justices to decide whether there was 
reasonable cause for calling on G. to desist.— 
iS : PowELL (1884), 51 L. T. 92; 48 J. P. 740, 


Annotations :—Distd. Johnson v. Croydon Corpn. (1886), 
16 Q. B. D. 708; Munro v. Watson (1887), 3 T. L. R. 445, 
95. —— Except by His Majesty’s force.|—J OHN- 

SON v. CROYDON CORPN., No. 863, ante. 

. Except by licence from mayor.] — 

Munro v. WarTsoNn, No. 65, ante. 

97. Bye-law prohibiting obscene songs or lan- 
guage—-No reference to annoyance.|—A bye-law 
made by a county council under Local Govern- 
ment Act, 1888 (c. 41), s. 16, was in the following 
terms: ‘‘ No person shall in any street or public 
place, or on land adjacent thereto, sing or recite 
any profane or obscene song or ballad, or use 
any profane or obscene language ’’:—Held: (1) 
the bye-law was invalid, since even if the words 
“or on land adjacent thereto,’”? which were 
clearly too wide, were struck out, it was still 
unreasonable, because it did not contain any words 
importing that the acts must be done so as to 
cause annoyance; (2) bye-laws relating to the 
better government of a county, & not to nuisance, 
do not require the confirmation of the Local 
Government Board ; the approval of the Secretary 
of State is sufficient.—STRICKLAND v. HAYES, 
[1896] 1 Q. B. 290; 651. J. M. C. 55; 74 1. T. 
137; 60 J. P. 104; 44 W. R. 398; 12 T. J. BR. 
199; 40 Sol. Jo. 316; 18 Cox, C. C. 244, D.C. 
Annotations :—As to (1) Consd. Burnett v. Borry, [1896] 

1 Q. B. 641; Teale v. Harris (1896), 60 J. P. 744. Expld. 

Thomas v, Sutters, (1900) 1 Ch. 10. Consd. Gentel v. 

apps, [1902] 1 K. B. 160. Refd. Brownscombe r. 

Johnson (1898), 78 L. T. 265; Mitcham Common Con- 

servators 1 Cox, Mitcham Common Conservators vv, 

ren He 2 K. BB. 854; A.-G. v. Hodgson, [1922] 


98. Regulation of sale of coal—Bye-law requir- 
ing re-weighing.|—-By a bye-law made by a 
local authority under Weights & Measures Act, 
1889 (c. 21), s. 29, which enables local authorities 
to make bye-laws regulating the sale of coal in 
small quantities ‘‘ every person in charge of any 
vehicle carrying coal for sale ... in quantities 
not exceeding twp hundredweight .. . shall re- 
weigh the coal upon being requested to do s0 by 
any purchaser, or by any one on behalf of the 
purchaser, or by an inspector of weights & measures, 
or by any constable ” :—Held: the bye-law was 
unreasonable, & thercfore bad.— ALTY v. FARRELL, 
[1896] 1 Q. B. 686; 651. J.M. 0.115; 74 L. T. 
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492; 60 J. P. 878; 12 T. L. R. 346; 40 Sol. Jo. 
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aloe ©. L.G. G,, (1916) 1 K, B. 224; a. os Hrodigeon’ 

{1922} 2 Ch. 429. 

99. Construction of cesspools—Impossibility of 
compliance—In particular instance.]|—SrmmMons v. 
MALLING RurAt Counc, No 597, post. 

4100. Bye-law requiring cleansing of lodging- 
house—No notice of non-compliance to landlord.] 
—In two metropolitan boroughs a bye-law with 
respect to houses let in lodgings was made by the 
council of the borough under 1891 Act, s. 94, 
requiring the landlord of a lodging-house, the 
definition of which included any house occupied 
by members of more than one family, to cause 
every part of the premises to be cleansed, & the 
ceilings & interior walls to be lime washed, in the 
first week of Apr. of every year. In one case 
‘‘landlord’’ was defined as the person who 
received the rack-rent of the premises; & in the 
other case the definition included the person who 
received the profits arising from the letting of 
the house as a lodging-house :—Held: (1) having 
regard to the wide definition of lodging-house & 
landlord the bye-law was, in both cases, unreason- 
able & bad, because it contained no provision that 
a Jandlord, before becoming liable to a penalty 
for the breach of the bye-law, should receive 
notice that the requirements of the bye-law had 
not been complied with ; (2) in so far as the bye- 
law required the work to be done in the first 
week of Apr. the bye-law was not unreasonable. 
—STILES v. GALINSKI, NOKES v. ISLINGTON 
Coren. (No. 2), [1904] 1 K. B. 615; 73 I. J. 
K. B. 485; 90 L. T. 437; 68 J. P. 183; 52 W. R. 
462; 20T. L. R. 219; 48Sol. Jo. 278; 21. G. KR. 
341, D.C. 

Annotations :—As to (1) Consd. Arlidge v. Islington Corpn., 
entd. 


(1909) 2K. B.127. Gencrally, M Weatorn v. Kensing- 
ton Assessment Committee (1907), 76 L. J. K. B. 790. 
right of 


101. By landlord without 
entry.|—-A bye-law made by the council of a 
metropolitan borough under 1891 Act, s. 94, 
required the landlord of a lodging-house to cause 
every part of the premises to be cleansed in the 
month of Apr., May, or June in every year. 
“Landlord ’’ was defined as the person for the 
time being receiving the rack rent of the lodging- 
house, whether on his own account or as agent or 
trustee for any other person, or who would so 
receive the same if such premises were let at a 
rack rent; & ‘ lodging-house ’’ was defined as a 
house or part of a house let in lodgings or occupied 
by members of more than one family, where the 
rent payable per week was below a certain sum. 
A penalty was imposed for breach of the bye-law, 
but proceedings were not to be taken against the 
landlord until he had failed, after notice, to 
comply with the bye-law :—Held: the bye-law 
was unreasonable & bad, inasmuch as it applied 
to the case of a landlord who had let the house & 
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had no right of entry, & who would therefore 
commit an act of trespass if he complied with the 
requirements of the bye-law.—ARLIDGE v. ISLING- 
TON CORPN., [1909] 2 K. B. 127; 78 L. J. K. B. 
6538; 100 L. T. 903; 73 J. P. 301; 25 T. L. R. 
470; 71. G. R. 649, D.C. 

102. Bye-law regulating closing hours.|—Da 
PRATO v. PARTICK (PROVOST), No. 79, ante. 

103. Bye-law imposing duties on different per- 
sons.|—-The L. corpn. made the following bye- 
law: The owner of every motor hackney carriage 
shall have fitted on such carriage an efficient lamp 
solely for the purpose of illuminating the dial of 
the taximeter whenever it is necessary in such a 
manner that the amount of fare recorded can be 
clearly seen from the inside of the carriage at all 
times, & every driver shall see that the lamp is 
properly lighted & adjusted & so kept. On a 
summons against a driver for breach of this bye- 
law, the magistrate declined to convict the driver, 
being of opinion that the bye-law was invalid for 
uncertainty & unreasonableness, since it imposed 
two duties, one on theowner & one on the driver: 
that although the duty on the owner was to {it 
an. efficient lamp for illuminating the dial ‘‘ when- 
ever it was necessary,”’ these words did not appear 
in the part of the bye-law relating to the driver ; 
& further that the bye-law did not contain 
adequate information as to the driver’s duties :— 
Held: the words ‘“ whenever it was neccessary ”’ 
applied both to the driver & the owner; it 
required the lamp to be fitted by the owner & 
kept alight by the driver ; it was not unreasonable 
that the lamp should be solely for the purpose of 
lighting the dial; &, therefore, the bye-law was 
valid.— DUNNING v. MAHER (1912), 106 L. TT. 
846; 76 J. P. 255; 10 L. G. R. 466; 23 Cox, 
C.C. 1, D.C. 

104. Regulation of trading on foreshore.] — 
CASSELL v. JONES, No. 73, ante. 

105. Bye-law prohibiting trading — Part 
converted into esplanade.|—A sanitary authority 
was empowered by a local Act to make byc- 
laws & regulations with reference to the sva- 
beach & foreshore in the district, which were 
vested in the sanitary authority for the purpose 
of public walks & pleasure grounds. Subse- 
quently to the passing of the local Act a part of 
the foreshore was converted into an esplanade. 
The sanitary authority made a bye-law pro- 
hibiting the sale of any goods on any part of the 
seabeach, foreshore, or esplanade, except by the 
direction of the sanitary authority :—Held: the 
bye-law was not unreasonable or ultra vires.— 
GRAY v. SYLVESTER (1897), 61 J. P. 807; 46 
W. R. 63; 147. L. R. 10; 42 Sol. Jo. 13, D. C. 
Anne dione :—Refd. Kruse v, Johnson (1898), 78 L. T. 


4 L. C. C. v. Bermondsey Bioscope Co. (1910), 9 
L. G R. 79; Cassell v. Jones (1913), 11 L. G. R. 488. 








Limitation of weight of loaves.}—HaArR- 
woop v. WILLIAMSON, Harwoop v. | 43 Can. Crim. 
FEIHNE (1908), 1 Sask. L. R. 66.—CAN, | W. R. 908.—CAN 
a Re 8 ae Calta ode 
env J—Re SHELLY : ? 
24 W. L. 7 285; 4 W. W. R. 741; 10 
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oO. Regulation of amusements— 
Permanent safeguard required where 
temporary sufficient.) — 
URBAN COUNCIL v. FIELD, [1904] 2 


p. —— Prevention of fire-—Provision 
of tanks—Penalty for default without 
time fixed.J}—MAUDE Vv. BURKE (1888), 
AN. 6 N. Le L. R. 753.—N.Z. 
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106. ——— Except by permission.]—WIL- 
LIAMS v. WESTON-SUPER-MARE URBAN DISTRICT 
CounciL, No. 75, ante. 

107. Bye-law reserving or imposing 
arbitrary conditions.|—Under statutory powers 
enabling a corpn. to make bye-laws for regu- 
lating the selling or hawking of any article on 
their beach & foreshore, the corpn. made a bye- 
law that: a person shall not on the beach or 
foreshore sell or hawk or offer or expose for sale 
any article, commodity, or thing, except in pur- 
suance of an agreement with the corpn., & in such 
part or parts of the beach & foreshore as the 
corpn. shall by notice affixed or set up thereon 
from time to time appoint for the purpose :— 
Held: the bye-law was unreasonable & bad on 
the ground that it gave the corpn. power to make 
any agreement they chose without reference to 
the question of reasonableness or unreasonable- 
ness of such agreement, & it reserved to them a 
right to refuse to give a licence to any particular 
person.—-PARKER v. BOURNEMOUTH CORPN, (1902), 
. a T. 449; 66 J. P. 440; 18 T. L. R. 372, 


‘Annotations :— Distd. Williains _v.  Weston-super-Maro 
U. D.C. (1907), 98 L. T. 637. Apld. Moorman v. Tordoft 
(1908), 98 L. T. 416. 


108. —-—-—-—-.| - MoorMAN ». ‘T'orDoFYF, No. 72, 
ante. 

109. Bye-law regulating slaughter of animals 
—Class of community excluded from operation.|]— 
Dopp v. VENNER, No. 80, ante. 

Building bye-laws.|—See Part VII., Sect. 5, 
sub-sect. 9, B. (b), post. 








Sucr, 3.—CONSTRUCTION. 

See, also, CORPORATIONS, Vol. XITI., pp. 333, 
334, Nos. 717-723; DreEps, Vol. XVII, pp. 242 
et seq. 3; STATUTES. 

110. Meaning of words— General words re- 
stricted to matters eJusdem generls.|——A bye-law 
made by the town council of the borough of N. 
after Municipal Corporations Act, 1835 (c. 76), 
under a local Act for improving the borough of 
N., prohibited, under a penalty, various nuisances 
to footways, &, along with others, forbade any 
one to project over or upon any public footway 
any awning which shall impede the passengers, or 
hang out goods for sale or exhibition so as 
project over any public footway or carriage way, 
& to obstruct the passengers ... or hang out 
any linen or cloth, etc., at the outside of any 
house, etc., 50 as to interfere with the free passage 
upon any of the streets, etc., or cause or commit 
any other obstruction, nuisance, or annoyance 1n 
any of the streets, etc., or other public places. 

Deft. possessed a house which had been used 
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as a private residence, & being desirous of con- 
verting the ground floor of the house into a shop, 
he put a shop front extending the length of the 
house & projecting in front of the walls to the 
foot pavement of the street. The projection was 
substantially built, & contained a door & shop 
front supported by wooden pilasters with large 
glass windows, & the plinths of the pilasters 
extended 1} inches over the footway. For this 
he was convicted in a penalty under the bye-law : 
—Held: the specific offences enumerated were 
matters of temporary obstruction only; the 
general words at the end of the bye-law must be 
restricted to matters ejusdem generis with the 
offences specifically enumerated; on the facts 
deft. had made an obstruction of a permanent 
character; & the conviction was wrong.—lt. v. 
DICKENSON (1857), 7 BE. & B. 831; 27 L. J. Q. B. 
86; 29 L. T. O. 8S. 180; 22 J. P. 243; 3 Jur. 
N.S. 1076; 5 W. R. 654; 119 EB. RR. 1455. 


Annotations :-—Mentd. l. v. Chantrell (1875), L. R. 10 Q. B. 
aa ‘ hg v. Liverpool Watch Committee, [1907] 
. B. 591. 


111. Same effect as in empowering statute.] 
—By interpretation 41 & 42 Vict. c. 32, 5s. 16, 
the Metropolitan Board of Works were empowered 
to make bye-laws with respect to “‘ the foundations 
of houses, buildings, & other erections, & the 
sites of houses, buildings, & other erections to be 
constructed after the passing of 41 & 42 Vict. 
c. $2, & the mode in which & the materials with 
which such foundations & sites shall be made, 
formed, excavated, filled up, prepared, & com- 
pleted for securing stability, the prevention of 
fires, & for purposes of health.” By 41 & 42 
Vict. c. 32, 8. 14, the term “ site’ is defined to 
mean ‘‘ the whole space to be occupied by such 
house, building, or other erection between the 
level of the bottom of the foundations & the level 
of the base of the walls.’” ‘Che Metropolitan Board 
of Works made the following bye-law: ‘‘ No 
house, building, or other erection shall be erected 
upon any site or portion of any site which shall 
have been filled up or covered with any matcrial 
impregnated or mixed with any fecal, animal, or 
vegetable matter, or which shall have been tilled 
up or covered with dust, or slop, or other refuse, 
or in or upon which any such matter or refuse 
shall have been deposited, unless & until such 
matter or refuse shall have been properly removed 
by excavations or otherwise from such site’? :— 

eld: the meaning of the word “ site’’ in the 
bye-law was governed by the interpretation of 
that word in 41 & 42 Vict. c. 32, so that the bye- 
law did not authorise the Metropolitan Board of 
Works to direct the removal of fecal, animal, or 
vegetable matter in the soil below the level of 
the bottom of the foundations.—BnasHILL vv. 
CHAMBERS (1884), 14 Q. B.D. 479; 53 L. T. 38; 





"112. Reasonable effect given to objects.) —A 
bye-law for the good rule & government of a 
112 i. Reasonable effect given to 
eote.}—In construing a bye-l th 
ot. oil get itera tae He tae 


pality are trying to 
with a statute, but will give every | 4 


They will also 
look at. the whole bye-law to ascertain 
its meaning, & construe one part with 
another or other parta, 80 as oasible 
to give full effect to the whole.—Re 
CAMERON & MUNICIPALITY OF EAST 
A ESOURI (1856), 18 U. C. R. 190.— 





benevea 
400.—N.Z 


112 ii, ——.]— R. v. Repsmonp, | 7 


RYAn & BurkK (1893), 2 . R. 331.— 
CAN. eed ; 


B.C. R. 193; 24 0. L. T. 10 
AN. 


112 iv. .}—The bye-laws of a 
Rhould receive a 
ent construction, & 
lainly unreasonable, should be up- 
eld.— Re LORIE (1901), 19 N. Z. L. R. 


ad. Bye-law  prohibiit: 
In street 


in private office in 


snunielpes corpn. 


Pusiic HeattH aND LocaL ADMINISTRATION. 


locality made by the loca] authority ought to be 
conctived sO ae to give reasonable effect to the 
object aimed at.— WALKER v. STRETTON (1896), 60 
J. P. 318; 44 W. R. 525; 12 T. L. BR. 363; 40 
Sol. Jo. 480, D. C. 

113. No retrospective operation—Unless inten- 
tion clearly expressed.|—HUBBARD v. BROMLEY 
RuraL District Councit, No. 312, post. 

114. Bye-law prohibiting indecent language— 
In street or public place—Indecent language in 
public-house.|—By a bye-law made by the C. 
county council under Local Government Act, 1888 
(c. 41), s. 16, any person who in any street or 
public place should make use of any profane, 
obscene, or indecent language to the annoyance of 
passengers should be liable to a penalty :—Held : 
the bye-law did not apply to the use of alleged in- 
decent language in a public-house to persons 
present therein. —Russon v. Durton (No. 1) 
(1911), 104 L. T. 601; 75 J. P. 209; 27 T. L. R. 
197; 91. G. R. 558; 22 Cox, C. C. 490, D. C. 


SEoct. 4.—ENFORCEMENT. 


_See CORPORATIONS, Vol. XIII., pp. 337, 338, Nos. 
751-769. 

115. Effect of payment of sum for damages.|]— 
BROWNE v. CHAMBERS (1872), 36 J. P. Jo. 116. 

116. What must be proved—Nuisance.]—-Where 
the local board has made a bye-law as to manure, 
etc., pursuant to 21 & 22 Vict. c. 98, s. 32, & it has 
been disobeyed, it is not necessary, in order to 
procure a conviction, to prove that a nuisance 
was caused by such disobedience.—TONG STREET 
Loca BOARD v. SEED (1874), 39 J. P. 278. 

117. ——— Annoyance of inhabitants.|—STAN- 
LEY v. FARNDALE (1892), 56 J. P. Jo. 709, D.C. 

118. ——— Annoyance of one inhabitant 
sufficient.|—A bye-law of a borough provided that 
if any person should make any noise in any of 
the streets of the borough to the annoyance of the 
inhabitants he should be guilty of an offence. 
Upon a summons under the bye-law :—Meld: it 
was not necessary to prove that more than one in- 
habitant had been in fact annoyed.—INNEs v. 
NEWMAN, [1894] 2 Q. B. 292; 63 L. J. M. C. 198; 
70 L. T. 689; 58 J. P. 543; 42 W. R. 573; 10 
T. L. R. 479; 38 Sol. Jo. 492 ; 10 RK. 348, D.C. 

119. Whether local authority may dispense with 
observance——Or waive compliance.|—By the bye- 
laws of a local board a certain notice was required 
to be given to the board of the construction & 
covering in of drains :—Held: the board had no 
power to dispense with or waive such notice.— 
oe v. BEDFORD CORPN. (1885), 1 T. L. R. 
Annotations :-—Refd. Re McIntosh & Pontypridd Improve- 

ments Co., Re Pontypridd Improvements ao! 1890 & 


Lands Clauses Act, 1845 (1891), 61 L. J B. 164; 
Yabbicom v. King, [1899] 1 Q. B. 444. 


LGUs ej Au unaeriessee OI certam 
premises for an unexpired term of fifty years, 
under a covenant to repair & keep up the demised 


custom house.}—R. v. BELL (1894), 25 
O. R. 272.~-CAN. 
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premises, was required by a local board to treat 
with them for the purchase of a strip of land on 
which the buildings stood. The underlessee pro- 
posed to pull down the demised premises & re- 
erect them upon plans sanctioned by the Local 
Board, but, in fact, in contravention in some 

ects of their bye-laws. The basis of compen- 
sation & the amount due thereon were referred to 
arbn. In answer to questions stated by the 
arbitrator :—Held: there being no negative cove- 
nant in the lease, the lessee was entitled to pull 
down & re-erect the premises; but, even though 
the plans had been passed by the local authority, 
he would not be entitled to erect buildings in 
contravention of any of their bye-laws, nor could 
the arbitrator take into consideration any plans in 
contravention of such bye-laws. 

Semble: a local authority empowered to make 
bye-laws has no power to sanction plans in 
contravention of bye-laws properly made. — Re 
McInrosH & PONTYPRIDD IMPROVEMENTS Co., 
Lrp., Re PONTYPRIDD IMPROVEMENTS Act, 1890 
& LANDS CLAUSES AcT, 1845 (1891), 61 L. J. Q. B. 
164; 8 T. L. R. 128. 
esr :—Folld. Yabbicom v. King, [1899] 1 Q. B. 


444, entd. Dover Picture Palace & Presses v. Dover 
al a Crundall Wraith, Gurr & Knight (1913), 11 


71 

121. No. 
286, post. 

122. Bye-law creating two offences—Informa- 
tion & conviction on alternative insufficient.}|— 
Where a statute or bye-law creates two distinct 
offences, & provides the same penalty for both, an 
information & conviction stating the offence in the 
alternative, as contrary to the statute, or bye- 
law, are insufficient. 

Where a bye-law provided that no smoke or 
steam shal! be emitted from the engines so as to 
constitute any reasonable ground of complaint to 
the passengers or the public, & the penalty was the 
same whichever class of persons had ground of 
complaint, & an information & conviction stated 
that deft. permitted smoke to escape contrary to 
the bye-law, without stating in terms any reason- 
able ground of complaint to the passengers or the 
public, or either of them :—He/d: such statement 
was insufficient, & the conviction must be quashed. 
—COTTERILL v. LEMPRIERE (1890), 24 Q. B. D. 
634; 50L. J. M. C. 133; 62 L. T. 695; 54 J. P. 
583; 6T. L. R. 262 ; 17 Cox, C.C 97, D.C. 


Annotations :—Consd. R. v. Jones, Hr p. Thomas, p92) 


1 K. B. 632: Pointon v. Cox (1926), 136 L. T. 506. 
Ez p. Norman (1915), 114 L. T. 232. 


123. Discretion of justices to dismiss informa- 
tion.|—Sa.T v. Scotr HALL, No. 327, post. 

124. Breach causing no injury—Discretion of 
court as to injfunction—Right of Attorney-General 
to sue.|——-Defts, erected certain bungalows on low- 
lying land near the sea wall at Birkenhead. These 
bungalows were erected without the consent & 
not in conformity with the bye-laws of pltf. council. 
After nineteen bungalows had been erected the 
council obtained an undertaking from defts. to 
take them down if required. Other bungalows 
were subsequently erected but on similar terms as 


——.}]— YABBICOM v. KING, 





—Right of offender to an information. }— 
&e Crry or Hauirax Corpn. & SEETON 
(1878). 12 N. 8. R. (3 R. & C.) 365.— 


h. Summary prosecution i had jus- where the 
TORONTO Ry. Co. 


tice.}—Re R. vv. 
eee O. R. 214.—CAN. 

k. may enforce—Persons to be 
benefited by bye-law.}—Where a statute 
provides for the performance of a 
particular duty, & some one of a claas 
of persons for whose benefit & protection 
the duty is imposed, is injured by the 


TOMPKINS 2%. 


864.—CAN. 


failure of the person required to do so 
to perform it, an action, Faigle Sacie, 
&, if there is nothing to t 

is maintainable by such person ; 
articular course of conduct. 
is imperative, & the non-performance 
is, in ne general niereet 

» an ac 

A ea BROCKVILLE RINK Co. 
(1899), 31 O. R. 124.-—-CAN, 


1. —— Persone tnd 
—ORPEN v. ROBERTS, 
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to being taken down. The land lay on sandy soil 
below the level of the tide, & no drainage systém 
was practicable. Eventually some seventy-four 
bungalows were erected & occupied. Tents were 
also erected. Complaints having been made with 
regard to the use which the land was put by 
some residents in the parish—the complaints being 
more as to the general objectionable conditions 
under which it was considered the occupants of the 
farm had to live than as to any question of health, 
the Local Government Board made suggestions to 
the council as to alteration of the conditions. 
Deft. Kerr expressed himself willing to do what was 
necessary to improve the sanitary conditions. 
Deft. Ball occupied one of the bungalows which 
was erected in 1907. Ih an action by the A.-G. 
on the relation of the council claiming an injunction 
to restrain a nuisance & to restrain defts. from 
maintaining bungalows erected not in accordance 
with the bye laws:—Held: although having 
regard to the number of bungalows on the land their 
existence there was a matter which was properly 
inquired into there was no evidence of a nuisance 
or a danger to public health. 

The A.-G. has the right to call the attention of the 
ct. to a breach of duty in disobeying bye-laws with- 
out any actual injury to any public interest being 
shown ; but the question whether an injunction 
will be granted is in the discretion of the ct., which 
will not generally interfere unless a public injury 
be done.——A.-G. v. KERR & Bas (10914), 79 J. P. 
51; 12 I. G. R. 1277, 

Liability of master for act of servant.|—-See 
CriMINnaL LAw, Vol. XIV., p. 44, No. 128. 

Power of committee of council to try offences.|— 
hg oer GOVERNMENT, Vol. XXXIIL, p. 61, 

o. 376. 


Secr. 5.—PARTICULAR INSTANCES. 

Animals.|—-See ANIMALS, Vol. I1., pp. 250, 251, 
Nos. 330-333. 

Building bye-laws.|—Sce Part VII., Sect. 4, 
sub-sect. 9, post. 

Commons.|—See Commons, Vol. XIJ., pp. 87-89, 
Nos. 1063-1085. 

Corporations.|]— See Corporations, Vol. XIII, 
pp. 325-338, 424, Nos. 602-772, 1459, 1460. 

Docks.]—Sce SHIPPING. 

Fisheries.]—See FIsHERTES, Vol. XXV., pp. 42, 
43, 55, Nos. 388-392, 483-485. 

Gaming & wagering.|--—See GamINna & WAGER- 
ING, Vol. XXV., pp. 435, 436, Nos. 826-336. 

Harbours.|—-See SHIPPING. 

Highways.|—See Hieuways. Vol. XXVI.. pp. 
562-555, 58, 559, Nos. 2488-2508, 2532-2538. 

Markets & fairs..—See MARKETS, Vol. XX XIII., 
pp. 536-538, 565, Nos. 133-149, 513, 514. 

Open spaces & recreation grounds.|—See OrEN 
Spaces, Vol. XXXVI., pp. 249, 250, Nos. 28-32. 

Piers.]|—See SHIPPING. 

Railways.)—See RAILWAYS. 

Streets.|—See STREET AND AERIAL TRAFFIC. 

Tramways.]—SeeTramways & LIGHT RAILWAYS. 


m. Mode of enforcemeni—A&R_ pre- 
scribed by bye-law—FPenallty preseribed— 
Whether injunction will lie.)}--MCBEAN 
v. WYLLIE (1902), 14 Man. L. R. 135; 
22 C. L. T. 270.—CAN. 


n. As preacribed by empowering 
atatute.}—For the breach of a duty 
{mpoged by a bye-law made under the 
authority of a statute, the only remedy 
fa that specifically Grescribed by the 
bye-law.] statute.—NORTON v. KEARON (1871), 
8. C. R. I. . 6 C. L. 126.—IR. 


e contrary, 
but 
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Pusiuic HEALTH AND LocaL ADMINISTRATION. 


Part VI.—Legal Proceedings. 


Sect. 1.—IN GENERAL. 

See 1875 Act, ss. 251, 254, 258, 259, 260, 261 ; 
1890 Act, ss. 6, 8; 1891 Act, ss. 117 (1), (2), 119 
(1), 122, 123; 1907 Act, ss. 6, 8; 1925 Act, s. 7, 
sched. IV., &, generally, LOCAL GOVERNMENT, 
Vol. XXXITII., pp. 21-24, Nos. 88-108. 

Contracts of local authorities.|—See LOcAL 
GOVERNMENT, Vol. XXXIII., pp. 36-38, Nos. 
192~208. 

Liability of local authorities in execution of 
statutory duties.|—See, generally, PUBLIC AUTHO- 
RITLES, pp. 15 ef seq., ante. 

—— Particular duties.}——See particular TITLES 


assum. 
J Limitation of action.]—See PUBLIC AUTHO- 
RITIES, pp. 101 ef seq.. ante, &, generally, LIMITATION 
or Actions, Vol. XX XIJI., pp. 315-549. 

Liability of local authority to injunction.]— 
See INJUNCTION, Vol. XXVIII., pp. 468-472, Nos. 
776-799. 

Jurisdiction of county justices.]}—See Maais- 
pa Vol. XXXIII., pp. 308, 309, Nos. 276, 

Proceedings in regard to particular matters.]|— 
Sec Part VII., post. 


Sect. 2.—RECOVERY OF PENALTIES. 

See 1875 Act (c. 55), ss. 253, 259. 

125. “By party aggrieved’’ — Penal action 
against unqualified commissioner.]—A declara- 
tion, in a qui tam action, stated that pltf. & 
deft. were candidates for the office of comrs. 
under a local Act, that pltf. would have been 
elected, but that the majority of votes was in 
favour of deft., who was thereupon elected & 
acted as such comr. without being duly quali- 
fied, whereby pltf. was aggrieved as a ratepayer, 
voter, & resident within the borough, & also as 
such candidate. The local Act incorporates Com- 
missioners Clauses Act, 1847 (c. 16), ss. 15. 133. 
which enacts that every person who shall act as 
a comr. without being duly qualified shall ‘ be 
liable to a penalty of £50 & such penalty may be 
recovered by any person.” ‘The local Act also 
incorporates Public Health Act, 1848 (c. 63), 
4. 133, which enacts that no proceedings for the 
recovery of any penalty under that Act shall be 
taken “by any person other than by a party 
grieved, or the local board of health in whose 
district the offence is committed, without the con- 
sent of the A.-G.; & if the application of the 
penalty be not otherwise provided for, one half 
thereof shall go to the informer & the remainder 
to the local board of health.” The cause was 
tried & a verdict found for pltf.:—Held: (1) pltf. 
was not a ‘‘ party paar ” by deft. acting as such 
comrs.; (2) the declaration was not authorised 
by Commissioners Clauses Act, 1847 (c. 16), 5. 15, 
&, under Public Health Act, 1848 (c. 63), s. 133, 
it was bad in arrest of judgment, inasmuch as, 


pltf., not being a party grieved, it ought to have 
alleged the consent of the A.-G.—HOLLIs v. MaR- 
SHALL (1858), 2 H. & N. 755; 27 L. J. Bx. 235; 
30 L. T. O. S. 384; 22 J. P. 210; 6 W. R. 365; 
157 B. R. 311. 


Annotation :-—Genernlly, Mentd. Knowlden v. R. (1864), 
33 L. J. M. C. 219. 


126. ——- Penal action against unqualified 
member of board.]—-By 1875 Act, s. 253, proceed: 
ings for the recovery of a penalty under that Act 
shall not be ‘‘ taken by any person other than by 
a party aggrieved,’’ or by a local authority, with- 
out the consent of the A.-G.; & by schedule 2, 
rule 70, a penalty of £50 is imposed upon any person 
acting as member of a local board without quali- 
fication. Deft., who was acting as chairman of a 
local board after disqualification, made a complaint. 
to the members thereof as to certain conduct of 
pltf., who was clerk to the board; pltf., fearing 
that he might be dismissed from his office, resigned 
it, & sued deft. to recover a penalty of £50, for 
acting without qualification :—Held: pltf. was not 
‘‘q party aggrieved”? within 1875 Act, s. 253, & 
he could not sue for the penalty without the con- 
sent of the A.-G.—ROCHFORT v. ATHERLEY (1876), 
1 Ex. D. 511. 

Sale of tollable articles in market.]—See 
rs, Vol. XX XIII., pp. 558, 559, No. 413. 
.]—See Exxections, Vol. XX., p. 190, No. 


127. By local authority—Paving commissioners 
—Action by clerk.}—-By Town Police Clauses, 
1847 (c. 89), 8. 35, incorporated in the local Act, 
certain penalties are inflicted on persons keeping 
any house of public resort, who knowingly suffer 
common prostitutes to assemble there. By the 
local Act, those penalties are directed to be paid 
in some cases to the paving comrs., & in others 
to the corpn. The paving comrs. had given public 
notice of their intention to enforce these penalties ; 
& resp., who was their clerk, took proceedings 
accordingly against applt. under the above sect. 
of the general Act. For this he had no particular 
authority, either express or implied :—Held: 
though. if any authority from the comrs. were 
necessary, there was not here any sufficient 
authority ; there was in this case no necessity for 
any authority so long as resp. took the proceed- 
ings on their behalf.—CoLE v. CoULTON (1860), 2 

3. & EK. 695; 29 LL. J. M. C. 125; 241. T. 216; 
24J.P.596; 6 Jur. N.S. 698; 8 W. R. 412; 121 
E. R. 261. 

Annotations :—Consd. Jobson v. Henderson (1900), 82 L. T. 

260. d. R. v. Stewart (1896), 65 L. J. M. C. 83; Savill 

v. Harben (1919), 89 L. J. K. B. 47. 

128. Appointment of officer to prosecute— 
Police superintendent.]|—A local board acting under 
an Act which embodied the provisions of 1875 
Act, s. 259, passed a resolution that ‘‘ in pursuance 
of the ve vested in the board by 1875 Act, 
s. 259, the superintendent & the sergeants of the 
county police, for the time being acting within 
the district, be authorised as officers of the board 
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o. Parties—Local boards of health— 
Whether suable in ale name. )— 
ealth under Public 


Health Act, R. S. O., 1897, oc. 248 
an. 48 & 49, are not corpns., & cannot 
sued by any corporate name.— 
SELLARS ©. DUTTON VILLAGER (1904), 
70. L. ai GAN O. W. R. 664; 24 


21 O. W. R. 517 


cH 0. 
MELANCTHON BOARD OF ra (1912), 
O. L. R. 48: 2D. L. R. 866.—CAN. 


PART VI. SECT. 2. 

a. Necessity for proof of bye-law.)— 
In a prosecution for a penalt 
bye-law of a corpn., the bye-law must 
be proved.—R. vo. WORTMAN (1859), 


9 N. B. R. (4 All.) 73.—CAN, 

Pr. -+-In a prosecution tried 
before the mayor of Frodericton, for 
violating a bye-law of the corpn., the 
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to institute & prosecute all such proceedings as 
may be necessary under the specified clauses of 
the local Act. In an information preferred by the 
superintendent of police against applt. for an 
offence under the Act :—Held: the local board 
had no power under 1875 Act, s. 259, to delegate 
the prosecution to the police, who are not officers 
of the board, nor under their control.—KY1eE v. 
BARBOR (1888), 58 L. T. 229; 52 J. P. 501, 725; 
4T. L. R. 206; 16 Cox, C. C. 878, D. C. 

Annotation :—Refd. Foster v. Fyfe, [1896] 2 Q. B. 104. 


129. Borough surveyor.}—Under a 
local improvement Act, on an information laid 
by order of the corpn., who were the local board of 
health, for violating a bye-law in deviating from 
a plan of buildings :—Held : the information under 
Public Health Act, 1848 (c. 63), s. 182, which Act 
was incorporated in the local Act, did not require 
to be Jaid by a person appointed under seal of 
the board, & by consent of the A.-G.—HARRING v. 
STOCKTON CORPN. (1867), 31 J. P. 420. 

130. Appointment subsequent to 
commencement of proceedings.|—-A committee, 
appointed by a metropolitan vestry under Metro- 
polis Management Act, 1855 (c. 120), s. 58, for 
the purpose (inter alia) of executing Metropolis 
Management Acts, so far as they related to the 
public health of the parish, being informed by 
the sanitary inspector that a nuisance existed 
upon certain premises endangering the health 
of the inhabitants, directed the inspector to serve 
notice upon the owner of the premises under the 
said Acts requiring him to abate the nuisance, & 
in default to take proceedings. The inspector, 
in pursuance of such direction, served the required 
notice, &, upon the owner failing to comply with 
it, laid an information against him for penalties 
under the said Acts, & a summnions was issued. 
After the issue of the summons & before the 
hearing of the information, the vestry by resolu- 
tion approved the acts of the committee in causing 
the notice to be served & the information to be 
laid :-—Held: the approval of the vestry, although 
given after the service of the notice & the issue 
of the summons, was suflicient, & the owner was 
liable to be convicted.—FIRTH v. STAINES, [1897] 
2Q. B. 70; 661. J. Q. B. 510; 76 L. T. 496; 
61 J. P. 452; 45 W. R. 575; 13 TT. L. hk. 394; 
41 Sol. Jo. 494, D. C. 

Anmwtations :-—Apld. R. v. Chapman, Ez p. Arlidge, [1918] 
2K. B. 298. efd. Bowyer, Philpott & Payne v. Mather, 
[1919] 1 K. B. 419. 

131. .]—The authority required 
by 1875 Act, s. 259, must be given by the local 
authority to their officer or member before pro- 
ceedings are instituted, & cannot be given sub- 
sequently by the local authority passing a 
resolution purporting to confirm what their officer 
has done in instituting proceedings.—BOWYER, 
PHILPOTT & PAYNE, Lip. v. MaTHER, [1919] 1 
K. B. 419; 88 L. J. K. B. 377; 120 L. T. 346; 
83 J. P.50; 17 L. G. R. 222, D.C. 

132. By persons other than party aggrieved or 
local authority—Consent of Attorney-General.] 
——Public Health Act, 1848 (c. 63), s. 19, imposes 
&® penalty of £50 upon any person acting as a 
member of a local board of health who is dis- 
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disqualifications consists in the being concerned 
in, or participating in the profits of, any bargain 
or contract entered into by such board, with a 
poe that no person, being a proprietor, share- 
older, or member of any co. or concern established 
for the supply of water or for the carrying on of 
any other works of a like public nature, should be 
disabled from being, continuing, or acting as 
member of the said board, by reason of any 
contract entered into between such co. or concern 
& such board, but that no such person should vote 
as member of the said local board upon any 
question in which such co. or concern was 
interested. & sect. 133 enacts ‘that no pro- 
ceedings for the recovery of any penalty incurred 
under the provisions of this Act shall be had or 
taken by any person other than the party grieved, 
etc., without the consent in writing of the A.-G. 
Deft. was a proprietor of stock in the Margate 
Pier Co., & also a member of the local board of 
health at Margate; &, in this latter capacity, 
attended a meeting of the board & voted upon a 
question upon which the Margate Pier Co. was 
interested :——Held: assuming deft. to have 
incurred by so doing the penalty imposed by 
Public Health Act, 1848 (c. 63), s. 19, an action 
for such penalty could not be brought against 
him by a person who, not being a pay. grieved, 
otherwise than as one of the public, had not 
obtained the consent of the A.-G., pursuant to 
sect. 133.—LBoyYck v. H1IGGINns (1853), 14 C. B. 1; 
2C.L.4R.95; 2831.5.C.P.5; 221. T.0.8. 108; 
17 J. P. 808; 18 Jur. 3338; 2 W. R. 73; 189 
i. R. 1. 
Annotations :—Consd. R. v. Canadian Northern Rye as 


A.C. 714. Refd. Wollis ». Marshal) (1858), 2 E 
755; Robinson v. Currey (1880), 6 Q. B. D. 21. 














183. J—IIOLLIs v. MARSHALL, No. 
125. ante. 

134. ——.] —- HARRING  v. STOCKTON 
Corpn., No. 129, ante. 

135. ~——.]—RROCHFoRT v. ATHERLEY, 
No 126, ante. 

136. ~——.|——-By 1875 Act, s. 116, any 





medical officer of health or inspector of nuisances 
may inspect any meat, ctc., exposed for sale or 
deposited in any place for the purpose of sale or 
of preparation for sale, & intended for the food of 
man, & if it appears to him to be diseased or 
unsound he may seize it & carry it before a justice ; 
& by sect. 117, if it appears to the justice to bo 
diseased or unsound he shall condemn it & order 
it to be destroyed & the person to whom the same 
belongs or in whose possession it was found shall 
be liable to a penalty or at the discretion of the 
justice, to imprisonment; & the justice who, 
under the sect., is empowered to convict the 
offender may be either the justice who has ordered 
the article to be destroyed, or any other justice 
having jurisdiction in the place. By sect. 2ol, 
all offences under the Act & all penalties directed 
to be recovered in a summary manner, or the 
recovery of which is not otherwise provided for, 
may be prosecuted & recovered in manner directed 
by the Summary Jurisdiction Acts before a ct. 
of summary jurisdiction, constituted of two or 
more justices; & by sect. 253, “ proceedings for 
the recovery of any penalty under this Act shall 


qualified or disabled by any provisions of the Act, 
such penalty to be recovered by any person, with not except as in this Act is sal aerate boxtges 
full costs of suit, by action of debt; & one of the be had or taken by any person other than by a 
. A vision for distress authorised by 39 Vict. co. 33 (0O.), 
364. CAN, NV S. RAR &G) Of Perault of payment of the fine & 4, 2 (14), & Municipal Act, R. 8. 0. 
a. To costs paid—Whether to costs imposed, did not constitute a 1887 (c. Die A is aa. v. 
informer.}—WINSLOW vw. GALLAGHER art of the penalty or punishment (1889), 17 O. KR. , : 
(1888), 27 N. B. R. 25.—CAN mposed by the bye-law, but was merely ¢. Validity of penal clause—No 
@ means of collecting the penalty 88 mention of appropriation of penalty.}— 


b. Provision for distress—Not part 
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Sect. 2.—Recovery of penalties. Sect. 8: Sub-sect. 1.) 


arty aggrieved, or by the local authority of the 
Fistriet in which the offence is committed, without 
the consent in writing of the A.-G.” :—Held: 
a prosecution under sect. 117 is a proceeding to 
recover a penalty within sect. 253, & therefore 
the consent in writing of the A.-G. is necessary 
where the prosecution is instituted by a person 
other than a party aggrieved or the local authority, 
there being no express provision in sect. 
authorising any person other than the above to 

rosecute.—Dopp v. Pearson, [1911] 2 K. B. 

88; 80 L. J. K. B. 927; 105 L. T. 108; 75 
J. P. 343; 27 T. L. R. 376; 9 L. G. R. 646; 
22 Cox, C. C. 526, D. C. 

187. —-—- ——— Unless otherwise expressly pro- 
vided.]|—By 1875 Act, s. 253, proceedings for the 
recovery of a penalty under that Act shall not, 
“‘ except as in this Act is expressly provided,” be 
taken by any person other than a party aggrieved 
or a local authority, without the consent of the 
A.-G.; & by rule 70 of schedule II., which by 
sect. 317 is to be read as part of the Act, a penalty 
is imposed upon any person acting as a member 
of a local board without qualification, such penalty 
being by the same rule made recoverable by any 
person :—Held: the provision of rule 70 that the 
penalty might be recovered by any person was an 
‘express provision ’’ of the Act, within sect. 253, 
& consequently in actions for penalties under that 
rule the consent of the A.-G. was not necessary. 

I think the words, ‘‘ except as in this Act 
expressly provided,’’ must mean ‘‘ except where 
there is an express provision that some person 
may sue who is neither a party aggrieved, nor a 
local authority, nor a person acting with the 
consent in writing of the Attorney-Gencral 
(BRAMWELL, L.J.).—FLETCHER v. HUDSON (1880), 
6 Ex. D. 287; 49 L. J. Q. B. 793; 43 L. T. 404; 
45 J. P. 6, C. A. 

Annotation :—Distd. Dodd v. Pearson, [1911] 2 K. B. 383. 

188. ——— Police superintendent—Authorised to 
No coae by local authority.]|—KyLe v. BARBOR, 

o. 128, ante. 

139. Under Town Police Clauses Act, 
1847 (c. ie ae Towns Police Clauses Act, 1847 
(c. 89), 8s. 28, every one who to the annoyance & 
danger of the passengers wantonly throws stones 
is liable to a penalty. By 1875 Act, s. 171, the 
provisions of Towns Police Clauses Act, 1847 
(c. 89), with respect to the above was ‘“ for the 
de ced of regulating such matters in urban dis- 

ricts ’’ incorporated in that Act. It is provided 
by 1875 Act, s, 253, that ‘‘ proceedings for the 
recovery of any penalty under this Act shall not, 
except as in this Act is expressly provided, be 
had or taken by any person other than by a party 
aggrieved or by the local authority of the district 
in which the offence is committed ” :—Held: 
the district superintendent of police could lay an 
information under Towns Police Clauses Act, 1847 
(c. 89), s. 28, although not the party aggrieved or 
authorised by the local authority.—JoBson v.. 
HENDERSON (1900), 82 L. T. 260; 64 J. P. 425; 
19 Cox, C. 0. 477, D. C. ; 


R. v. DUGGAN (1901), 21 0. L. T. 35.— 
CAN share of the e 


ad. Express declaration of penalty in ee lane, whic 
statute-—W hether y in another 

statute enforceable.|}—NOSEWORTHY v. 
BownING (1885), 7 Nfid. L. R. 78 
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6. What expenses recoverable—Ex- 
penees of forming private ltane.}—Tho 
iability of a person to be sued under / R. v. P 


Act No. 310, s. 47, for payment of his 
mses of forming a 
he has, after notice, x. 
ailed to do. & which has consequently 
been done by the local board of 
does not accrue until demand has been 
made upon him for 
actual amount due.—BALLARAT East 
Local BOARD OF HEALTH v. CARVALHO 
(1885), 11 V. L. R. 71.—AUS. 


ditions—Juriadiction of local court.}— 
ETERSBURG LocaL BoarRpD oF 
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—— Under Diseases of Animals Act, 1894 
(c. 57).]—See ANtMALS, Vol. II., p. 303, No. 
708. 


-Chamberlain of corporation.)—See Cor- 
PORATIONS, Vol. XITI., p. 314, No. 476. 
Inspector under Food & Drugs Acts.|— 
See Foop & Druas, Vol. XXV., p. 107, No. 
816. 
———- Inspector under 1891 Act..—See Foop & 
Droues, Vol. XXV., pp. 114, 115, No. 379. 


Sect. 3.—RECOVERY OF EXPENSES. 
SuB-secT. 1.—IN GENERAL. 

140. What expenses recoverable—Legal ex- 
penses—Parliamentary bills.|.—A rural sanitary 
authority being unable to acquire by purchase 
land & water rights necessary for the purpose 
of procuring a water supply for their district, 
which it was the duty of the authority to do 
under the Public Health Acts, instructed their 
solr. to promote a bill in Parliament for the 
tig of obtaining powers to purchase the land 

water rights compulsorily :—Held: the rural 
sanitary authority had no power to promote such 
a bill, & therefore their solr. could not recover his 
costs from them.—CLEVERTON v. ST. GERMAINS 
UNION RURAL SANITARY AUTHORITY (1886), 56 
L. J. Q. B. 88; 3 T. L. R. 43. 

141. }—The magistrates & 
council of Leith. who were also the local authority 
for public health, incurred costs in opposing in 
Parliament a bill for amalgamating the burghal 
territory of Leith & Portobello with an enlarged 
district subject to the govt. of the new & extended 
corpn. of the city of Edinburgh. & they succeeded 
in having the bill thrown out as regards Leith :— 
Held: it was ulira vires of the magistrates to 
include the expenses of the opposition in the public 
health assessment as expenses “incurred in 
executing’ that Act.—LEITH CouNcIL v, LEITH 
Harsour & Docks Comrs., [1899] A. C. 508; 
68 L. J. P. C. 109; 81 L. T. 98; 64 J. P. 180; 
165 T. L. R. 492, B. L. 

Annotation :—Consd. Brooks, Jenkins v. Torquay Corpn., 

[1902] 1 K. B. 601. 

142. Formation of special district.|— 
By Public Ilealth (Scotland) Act, 1897 (c. 38), 
s. 133, ‘‘In any burgh or where any special 
drainage district has been formed under this 
Act ...the expense incurred by the local 
authority for sewerage or drainage within the 
same or for the purposes thereof & the sums 
necessary for payment of any money borrowed 
therefore either before or after the passing of this 
Act, together with the interest thereof, shall be 
paid out of a special sewer assessment which the 
local authority shall raise & levy on & within 
such ... special district’? :—Held: where a 
special drainage district has been formed in a 
county the local authority is entitled to levy 
an assessment within the special district to meet 
expenses, including legal expenses necessarily 
& properly incurred in connection with, but prior 
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to, the formation of tne district.—INVERARITY v. 
FORFARSHIRE County Councit, [1906] A. C. 
354; 70 J. P. 509, H. L. 

148. Works executed by contractor for public 
authority—Fallure of authority to recover expenses 
from adjacent owners—Liability to contractors.]— 
The local board of health for M. having thought 
fit to execute certain works in pursuance of 
Public Health Act, 1848 (c. 63), made a contract 
with pltf. to do the actual work for them, “ the 
work to be done within four calendar months 
after the signing of the contract, & the contractor 
to be paid for the work when the money is collected 
from the owners of the adjacent property.”” The 
local board had, unintentionally, given bad notices, 
& therefore were unable to collect the money from 
the owners. Pltf. having done the work con- 
tracted for, brought an action against the local 
board for the amount due to him by the contract : 
—Held: he was entitled to recover, as an under- 
taking must be implied upon the part of the local 
board, that they were in a position to collect the 
money from the owners, & pay it over to him.— 
WORTHINGTON v. SUDLOW (1862), 2 B. & S. 508; 
31 L. J. Q. B. 131; 6 L.T. 283; 26 J. P. 453; 
8 Jur. N.S. 668; 10 W. R. 621; 121 EB. R. 1162; 
subsequent proceedings, sub nom. WORTHINGTON v, 
HULTON (1865), L. R. 1 Q. B. 63. 


Annotation :—Refd. Croydon Corpn. v. Croydon R. D. C. 
(1908), 72 J. P. 369. 


144, Expenses of executing work—Default of 
execution by owner—Effect of deviation from 
notice by local authority.|—The urban sanitary 
authority gave notice to K., an owner of land 
adjoining a new street, to sewer the road, & lay 
an 18-inch pipe. K. having neglected, the 
authority in course of carrying out the work found 
a 12-inch pipe sufficient, & uscd it, & it saved 
expense to K. on the apportionment :—Held: 
the magistrate was right in holding that the 
apportioned expenses of the altered work were 
recoverable under 1875 Act, s. 150, the altera- 
tion being not a material matter, nor invalidating 
the notice.—KERSHAW v. SHEFFIELD CORPN. 
(1887), 51 J. P. 759. 

145. Legality of expenditure — Question for 
auditor.|—The legality of the expenditure as be- 
tween the council & their ratepayers is a question 
for the auditor under the provisions of 1875 Act, 
ss. 247, 249.—Re PorRTER, AMPHLETT & JONES, 
[1912] 2 Ch. 98; 81 L. J. Ch. 544; 107 L. T. 40; 
56 Sol. Jo. 521. 

146. Summary procedure—Power of justices— 
To adjourn proceedings—Pending appeal to Ministry 
of Health.;—A rural authority having incurred 
expenses in the execution of 1875 Act, pursuant 
to sect. 229, purported to apportion them between 
certain parishes, & issued their precepts for the 
amounts due under the apportionments. The 
Overseers of one parish having received notice of 
such apportionment, appealed to the Local 
Government Board under that sect. against such 
apportionment. Before the decision of the Local 
Government Board was made known application 
was made to justices under sect. 231 for a distress 
warrant to recover the amount of the precept. 
The justices adjourned the hearing of such applica- 
tion until the decision of the Local Government 
Board was made known :—Held: the justices 


& Bill introduced into the Legislature to 





CADDER LOCAL AUTHORITY v. LANG 
& apportion aoe 6 FR. (Ct. of Sess.) 1242; 16 
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were entitled to do so.—R. v. Fox, Hz p. PLympron 
St. Mary RurRaAL Disrricr Councit (1908), 99 
L. T. 90; 72 J. P. 331; 6 L. G. R. 1068, D. C. 


Annotation :-—Refd. Plympton St. Mary R. C. v. R 
(1909), 78 L. J. K. B. 417, = eynolds 


147, ——— ——— ——- ——.]—A rural sanitary 
authority made an apportionment under 1875 Act, 
s. 229, of the special expenses of a drainage scheme 
among certain contributory places in their district, 
including the parish of B., & issued to resps., who 
at that time were the overseers of B., a precept 
for the amount of the contribution payable by 
that parish. Resps. appealed to the Local Govern- 
ment Board against the apportionment. While 
the appeal was still pending a summons was 
issued against resps. for non-payment of the 
amount of the precept, & the justices adjourned 
the hearing until the appeal should be decided. 
The Local Government. Board eventually confirmed 
the apportionment, but in the interval resps. 
had gone out of office as overseers. On the 
summons coming on for hearing the justices 
refused to issue their distress warrant against 
resps. for the amount of the precept. :—ZHeld: 
they had jurisdiction to do so.—PLympron St, 
Mary RURAL Councin v. Reynonps, [1900] 
1K. B. 768; 781. J. K. B. 417; 100 L. T. 304; 
73 J. P. 156; 71. G. R. 509, D. ©. 

148. Jurisdiction of justices—To order pay- 
ment.J|—It is a condition precedent to service 
by post under 1875 Act, s. 267, of a notice dis- 
puting an apportionment of expenses for works 
executed by a sanitary authority, that the letter 
giving the notice should be prepaid, & where there 
was no evidence that the letter giving such notice 
was prepaid, the ct. held the notice of dispute was 
bad. 

(2) Pitfs., who had given notice to an owner 
to do what was necessary to abate a nuisance, 
were acting within their powers in proceeding by 
summons under 1890 Act, s. 19. & 1875 Act, 
c. 41,10 recover the expenses incurred by them 
in exccuting the nec -ssary works.---W ALTHAMSTOW 
URBAN District CouNncin v. ILENWooD, [1897] 1 
Ch. 41; 66 1. J. Ch. 3815 75 L. T. 375; 61 OS. P. 
233; 40 W. R. 124; 41 Sol. Jo. 67. 

149, --—— Area of local authority covering 
several petty sessional divisions.|—Whcere a rural 
district extends into several petty sessional 
divisions in a county, justices of the peace acting 
in & for any one of these petty sessional divisions 
have jurisdiction to hear & determine a complaint 
by the council of the rural district against over- 
seers of a parish in one of these divisions for making 
default in paying over to the council 1 sum of 
money which they had been ordered by the council 
to pay as the contribution of the parish to the 
special expenses incurred by the council under 
1875 Act; & in such cases the council may make 
their complaint in any one of the petty sessional 
divisions into which their district extends, & are not 
limited to that petty sessional division in which 
the matter of complaint arose.—CAIsTOR RURAL 
DISTRICT COUNCIL v. TAYLOR (1907), 97 L. T. 281 ; 
713. P. 310; 5L. G. R. 767, D.C. 

Annotation :—Apld. R. v. Bencontree JJ., R. v. Wright, 
{1915) 3 K. B. 388. ‘ ith highways.J-—See 
Expenses in connection WwW j= 

Mianwave, Vol. XXVI., pp. 470-475, 499, 500, 


ooreate 








ex scouting works on any street 
ar Public Health Amondment 


abolish the t ‘ : 
ite territory arantig the edicintte muni c. L. R. 737.—SCOT. Statute, ae rh Lee 2 A a 
cipalities.—Re MACDONALD RuRaL Mv- k. Whether expenses become charge on lagi 146 a charge of epcum- 
NICIPALITY (1894), 10 Man. lu. R. 294. yproperty—At end of three years— Matapsaged t! »porty if at the end of 
—CAN al of Uability.}—The liability of an  brance on the propery f th 
. owner o ut land to the local three years trom the sccruer of the 
owner of adjacent la personal Hability the amount has not 


h. -——— Removal iaance-—Owner 
not given jirst potencies of removal.j— 


board of health for expenses 


112, 
Sect. 8.—Recovery of expenses: Sub-sects. 1 & 2. 
Sect. 4.) 


532-535, 551, 552, Nos. 1829-1885, 2071-2079, 
2816-2351, 2472-2484. 

—— Liability of tenant.J—See LanpLorp & 
TENANT, Vol. XXXI., p. 308, No. 4526. 

Provision of sanitary accommodation.]—See Part 
VII., Sect. 19, sub-sect. 1, A. (6), post. 

Repair of houses of working classes.|—See Nos. 
492-502, post. 

Right to proceed in High Court.|—-See Maais- 
TRATES, Vol. XXXITI., p. 370, No. 793. 

Construction & repair of sewers.|—-See SEWERS 
& DRAINS. 

Water supply.]|—See WATER SUPPLY. 


SuB-sEcT. 2.—LIMITATION OF TIME. 


Sce Summary Jurisdiction Act, 1848 (c. 43), s. 11, 
&, generally, LIMITATION OF ACTIONS, Vol. X XXII., 
pp. 315 et seq. 

150. When time begins to run.]—By Public 
Health Act, 1848 (c. 63), 5s. 51. the local board are 
empowered, on the owner’s default after notice, 
to provide certain necessary house accommoda- 

tions, the expense of which is to be recoverable 
in a summary manner from the owner, the amount 
to be ascertained by & recovered hefore two 
justices. By Summary Jurisdiction Act, 1848 
(c. 43), s. 11, in all cases where no time is specially 
limited for making or laying the complaint or 
information, it must be done within six calendar 
months from the time when the matter of com- 
plaint or information arose :—Held: a complaint 
under Public Health Act, 1848 (c. 63), must be 
made within six calendar months of the work 
being done, & notice of the amount due being 
given to the party, & not within six months 
of the demand of payment. Qu.: whether 
a receiver appointed by the Ct. of Ch. is an 
‘owner ”’ within Public Health Act, 1848 (c. 63), 
8. 2,—EDDLESTON v. FRANCIS (1860), 7 C. B. N.S. 
568; 3 L. T. 270; 141 EB. R. 938; sub nom. 
KiDLESTONE v. FRANCIS, 25 J. P. 135. 
Annotations :—Distd. Jacomb v. Dodgson (1863), 3 B. & S. 

461. Expld. Grece v, Hunt (1877), 2 Q. B. D. 389. 

™ **, White v. Colson (1881), 46 J. P. 5653; Prescott v. 

Nicholson (1889), 60 L. T. 563. 

151. J\—By 21 & 22 Vict. c. 98, 8. 63; 
when a local board of health has incurred expenses, 
for the repayment of which the owner of premises 
is liable, & such expenses have been settled & 

apportioned by the surveyors, such apportionment 
shall be binding & conclusive upon such owner, 
unicss within the expiration of three months from 
the time of notice being given by the local board, 
of the amount of the proportion so settled, he shall, 
by written notice, dispute the same. By Public 

ealth Act, 1848 (c. 63), s. 11, when no time ig 
specially limited for making a complaint or laying 
an information, in the Act or Acts of Parliament 
relating to each particular case, such complaint 
shall be made & such information shall be laid 
within six calendar months from the time when the 
matter of such complaint or information respec- 
tively arose :—Held: this latter provision applies 
to such expenses, the amount of which has been 
apportioned as abore ; but the six months do not 
commence till after the expiration of the three 
months during which the apportionment may be 
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disputed._-JACoMB v. Dopason (1863), 3 B. & 8. 
461; 39 L. J. M. ©. 118; 7 L. T. 674; 27 J. P. 
548; 9 Jur. N.S, 848; 11 W. R. 308; 122 E.R. 
iti -—Coned. Grece v. Hunt (1877), 2 Q. B. D. 389. 

152. .|—-The words, ‘‘ order for the_pay- 
ment of money or otherwise,” in Summary Juris- 
diction Act, 1848 (c. 43), s. 1, include orders of 
every kind which a justice of the peace has 
authority to make; &, therefore, where a local 
Act for the improvement of a borough provided 
that if buildings should be erected “ contrary to 
any requirement by the corpn.,” the corpn. might 
‘make complaint thereof before a justice,” who 
was empowered to make an order directing the 
demolition of the building :—Held: pursuant to 
Summary Jurisdiction Act, 1848 (c. 43), s. 11, the 
complaint upon which an order for demolition was 
to be founded must be made within six months 
after the completion of a building erected con- 
trary to the provisions of the local Act.—MoRANT 
v. TAYLOR (1876), 1 Ex. 1.188; 451. J. M. C. 78 ; 
34 L. T. 139; 40 J. P. 501; 24 W. R. 461. 


Annotations Apia. Paddington Vestry v. Snow (1881), 
45 L. T. 475: L. C.C. v. Owner of 14, Lee Street, Stepney 
(1926) 135 I. T. 182. Refd. L. C. C. v. Cross (1892), 61 
us RE M. C. 160. Mentd. Re Hampshire JJ. (1888), 52 


153. ——-.]— BARRETT v. BARROW-IN-FURNESS 
CoRPN. (1887), 51 J. P. Jo. 803. 

154. ——-.J—-The limitation of six calendar 
months imposed by Summary Jurisdiction Act, 
1848 (c. 43), 8. 11, in respect of summary pro- 
ceedings before magistrates, applies to a county 
ct. action brought under 1891 Act, s. 11, to recover 
the amount of costs & expenses incurred in & about 
serving a notice, making a complaint & obtaining 
& carrying into effect a nuisance order, & the action 
must therefore be brought within six calendar 
months from the time when such costs & expenses 
were incurred.— HAMMERSMITH VESTRY v. LOWEN- 
FELD, [1896] 2 Q. B. 278; 65 L. J. Q. B. 662; 75 
L. T. 182; 60 J. P. 600; 45 W.R. 60; 12 T.L. R. 
459; 40 Sol. Jo. 566, D. C. 


Annotiions -—Overd. Blackburn Corpn. v. Sanderson, 
[1902] 1 K. B. 794. Consd. Metropolitan Water Board v. 
Bunn, [1913] 3 K. B. 181. 

Clauses Act, 


155. ——.|—- By Waterworks 
1847 (c. 17), incorporated in 1875 Act, payment of 
a rate or charge not exceeding £20 made by an 
urban authority for water supplied to premises 
within their district may be enforced by summary 
proceedings before justices; & by Summary 
Jurisdiction Act, 1848 (c. 43), s. 11, where no time 
for making a complaint or laying an information is 
specially limited in the Act or Acts relating to each 
particular case, ‘‘ such complaint shall be made & 
such information shall be laid within six calendar 
months from the time when the matter of such 
complaint or information respectively arose.”’ 
By 1875 Act, s. 256, “if any person assessed to any 
rate made under this Act by any urban authority 
fails to pay the same when due & for the space of 
fourteen days after the same has been lawfully 
demanded in writing,”’ he may be summoned to 
appear before a ct. of summary jurisdiction, who 
may make an order for payment against him. 
Applts. having failed to pay within fourteen days 
after demand in writing a sum claimed by an urban 
authority as the amount due for a water rate, the 
urban authority, within six calendar months after 
the expiration of the fourteen days, madea complaint 








been paid & the land is found to be 
unoccupied’ sures v. BULL (1888), 14 
» Ia. R. 996.—AUS. 
PART VI. SECT. 8, SUB-SEOT. 2. 
l. Application of datutory imit—TZ'o 


actions in county or superior courts.|— 
The six months’ limitation of time im- 
er by Public Health (Ireland) Acta, 

878, s. 150, does not apply to actions 
in the county ct. or su 
under sect. 120 of the same Act to 


recover costs directed to be paid under 
sect. 112.— GH Rural District 
COUNCIL t. PAYNE, ARMAGH RURAL 
DisTRICT COUNCIL v. WurTe (1910), 44 
or ct. brought I. L. T. 16.— IR. 


Part VI.—Leaat Procerpinas. 


& took out a summons under sect. 256 to enforce 
payment :—Held: the water rate was a ‘rate 
made under this Act” within 1875 Act,s. 256; the 
matter of the complaint arose when applts. failed 
to pay the amount claimed within fourteen days 
from the demand, & therefore that the complaint 
was made within the time limited by Summary 
Jurisdiction Act, 1848 (c. 43),s. 11.—ELuiorr +. 
RUSSELL, [1902] 2 K. B. 748; 72 L.3. K. B. 15; 
88 L. T. 204; 67 J. P. 158; 51 W. R. 260; 19 
T. L. R. 5, D.C. 

Under Vaccination Acts.|—See Part VII., 
Sect. 6, sub-sect. 4, D. (a) ii., post. 





Sect. 4.—APPEALS. 

See 1875 Act, s. 269; 1890 Act, s. 7 (2); 1907 
Act, s. 7 (1). 

156. To quarter sessions—-No appeal where 
summons dismissed.}] — R. v. MippiEesex JJ. 
(1881), 45 J. P. Jo. 420, D. C. 

157. ]—An officer of the appcts. 
summoned a co. named Woolcombers (Limited), 
before the Bradford stipendiary magistrate for 
allowing liquid refuse to flow into a sewer belong- 
ing to the appcts. contrary to a local Act. The 
summons having been dismissed, & the: corpn. 
having given notice of appeal to the Bradford 
quarter sessions according to the provisions of the 
Summary Jurisdiction Acts, & having claimed the 
right to appeal under the local Act, which provides 
that any person deeming himself aggrieved by any 
conviction or order made by a ct. of summary 
jurisdiction under any provision of the Act may 
appeal to quarter sessions according to the pro- 
visions of the Summary Jurisdiction Acts, & that 
in regard to any such order the corpn. may in like 
manner appeal, the recorder held that the appeal 
was an appeal against the dismissal of an informa- 
tion, & that inasmuch as the corpn. were, in conse- 
qucnee of such dismissal, not persons deeming 
themselves aggrieved, the local Act did not confer 
upon them any right of appeal :—J/eld: a man- 
damus would not issue to the recorder to hear the 
appeal, as the words ‘‘the corpn. may in like 
manner appeal ’’ referred back, not merely to the 
machinery of the Summary Jurisdiction Acts but 
also to the words ‘‘ any person deeming himself 
aggrieved,’’ &, therefore, did not give the corpn. a 
right of appeal against the dismissal of an informa- 
tion.—R. v. WRIGHT, Ex p. BRADFORD CORPN. 
(1907), 72 J. P. 23; 6L. G. R. 89, D.C. 

158. ——— Party aggrieved—Effect of acquies- 
cence.|—A town improvement Act gave a right of 
app against any order of the comrs. to any 
person aggrieved byit. Ata meeting of ratepayers 
it was resolved that the comrs. be empowered out 
of the town funds, raised under the Act, to prose- 
cute an application to Parliament for a local Act. 
The application failed. The comrs. made an order 
for the payment of the expenses out of the town 
funds. The mover of the resolution empowering 
the comrs. to promote the bill appealed as a rate- 
payer against this order:—Held; he was pre- 
cluded from appealing as aggrieved by an act 
which he had sanctioned.—Harrup v. BAYLEY 
(1856), 6 E. & B. 218; 25 L. J. M. C. 107; 2 Jur. 








N. 8S. 882; 119 E. R. 845; sub nom. R. »v. 
Harrop, 27 L. T. O. S. 64; 20 J. P. 627; 4 
W. R. 461. 
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159. Notice of appeal—When time begins 
to run.]—By 1875 Act, s. 48, a ct. of summary 
jurisdiction may, under certain circumstances, 
order the local authority to cleanse offensive 
ditches & execute permanent or structural works. 
By sect. 269 ‘‘ where any person deems himself 
aggrieved by any rate made under the provisions 
of the Act or by any order, conviction judgment or 
determination of or by any matter or thing done 
by, any ct. of summary jurisdiction, he may 
appeal, subject to the conditions following : (a) the 
appeal shall be made to the next ct. of quarter 
sessions for the county, division, or place in which 
the cause of appeal has arisen holden not less than 
twenty-one days after the demand of the rate or 
the decision of the ct. from which the appeal is 
made; (6) applt. shall within fourteen days after 
the cause of appeal has arisen, give notice to the 
other party & to the authority or ct. of summary 
jurisdiction by whose act he deems himself 
aggrieved of his intention to appeal.’”? An order 
was made on applts. under sect. 48 on Sept. 6, & 
served on them on Sept. 24. Applts. on Oct. 2, 
served on resps. notice of appeal to the sessions :— 
Held: the time for notice of appeal ran from the 
date of the decision & not from the service of the 
order of justices; & consequently that the notice 
was too late.—R. v. BARNET RuRAL SANITARY 
AUTHORITY (1876), 1 Q. B. D. 558; 45 L. J. M. C. 
105; sub nom. R. v. St. ALBANS SANITARY AUTHO- 
RITY, 35 L. T. 362; 413. P.6, D.C. 


Annotation :-—Consd. KR. v». Carnarvonshire JJ., Kx p. 
Carnarvon County Council, [1918] 1 K. B. 280. 


160. —-— Costs.}—An information was laid by 
M., who was the surveyor of the local board of 
health of C., but without reference to his official 
position, against H., for the violation of a bye- 
law of such local board; & upon the hearing, H. 
was convicted & ordered to pay £7 10s. to the 
said local board for their costs. IT., thereupon, 
gave notice of appeal to the convicting justices & 
to M. Both the justices & M. handed their 
notices over to the attorney for the local board, 
& he conducted the defence on the behalf of such 
local board. The quarter sessions quashed the 
conviction with costs; & the clerk of the peace 
directing the costs to be paid by resps., the costs 
were taxed, & being unpaid, application was 
made to justices for a warrant against the goods 
of M. for the amount. Upon the order of the 
quarter sessions being removed into this ct. :— 
Held: it was bad in ordering the costs to be paid 
by resps., who were the convicting justices, & M., 
for that it should have been made upon the local 
board, who were the parties appealed against.— 
R. v. DAVIDSON, NANSON & MORLEY (1871), 24 
L. 7. 22; 35 J. P. 500. 

Annotation :—Refd. R. v. Goodall (1874), L. R. 0 Q. B. 557. 





-.| — See, generally, MaaisTRATES, Vol. 
xXXXAIII., Pp. 390 et seq. 
161. To High Court— When right exists.) — 


If deft. be charged with obstructing the works of 
a local board of health, he is not necessarily 
entitled to have the case dismissed by the magis- 
trates because the obstruction took place in 
assertion of a private right. Nor are justices, 
under such circumstances, warranted in refusing 
as frivolous an Se TL e ie a cuse.—R. v. 

LLARD, ETC. (1866), . T. , 
pe 1 See MAGISTRATES, Vol. XXXIII., 


p. 408, No. 1182. 








_——— Against order to demolish 
Oe an al v. CORK RE- 


ous wall.j—R. 
danger ov‘ 1913] 2 1. Re 35.—IR, 


. To Supreme C question of 
costs. 


ourt—On 
Pusiio ScHoo. J—MOIR v. HUNTINGDON VILLAGE 
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Sect. 4.—Appeals. Sect. 5: Sub-sects. 1 & 2. 
Sect. 8.| 
162. On question of fact.)—In the year 





1881 the then local authority for 2g te district 
commenced to carry out a system of drainage by 
means of a dual system of sewers. They con- 
structed a soil sewer in a street upon which certain 
premises belonging to applt. fronted, but, acting 
on the advice of their engincer, did not construct 
a surface water sewer there, & the surface water 
continued to be carried away as before by means 
of channels on each side of the street. In the 
year 1904 resps. by a notice under 1875 Act, 
a. 150, required the frontagers to construct a sewer 
in the street for carrying away surface water 
therefrom. The notice not having been complied 
with, resps. constructed the sewer & claimed 
from applit. his proportion of the expenses In- 
curred a them in so doing. Upon a complaint 
referred by resps. against applt.:—Held: the 
ustices were right in holding that it was a question 


of fact for them whether the road was a strect | 


not sewered “to the satisfaction of the urban 
authority *"’ within 1875 Act, s. 150.—BLOOR v. 
BECKENHAM URBAN CouNciIn, [1908] 2 K. B. 
671; 77 L. J. K. B. 864; 99 L. T. 299; 72 
J.P. 325; OL. G. R. 876, D.C. 

To Court of Appeal—From Divisional Court.]- - 
See MAGISTRATES, Vol. XXXITI., p. 458, No. 1711. 

168. Removal of conviction by certiorari.} 
A conviction under Public Health Act, 1848 
(c. 63), s. 63, can be removed by certivrari only 
where there is excess or refusal of jurisdiction on 
the part of the justices.—R. v. STAFFORDSHIRE 
JJ. (1867), 16 L. TI. 430. 

———.]—Sce, generally, CROWN PRACTICE, Vol. 
XVI., ~P. 308-481. 

Prohibition.|—- See, generally, CROWN PRACTICE, 
Vol. XVI., pp. 372-397. 

Housing of working classes.|—See Part VIL, 
Sect. 11, sub-sect. 4, H., post. 





Srcr. 5.—ARBITRATION AND COMPENSATION. 
SuB-sECT, 1.—ARBITRATION. 
Sce 1875 Act, ss. 170, 180, &, 
ARBITRATION, Vol. II., pp. 812-635. 
164. Appointment of arbitrator— Omission of 
statutory requirements.|—The 1875 Act, s. 180, 
enacts that ‘ with respect to arbns. under this 
Act the following regulations shall be observed : 
(a) Every appointment of an arbitrator under 
this Act when made on behalf of the local autho- 
rity shall be under their common seal & on 
behalf of any other party under his hand... .”’ 
**(b) Every such appointment shall be delivered 
to the arbitrators & shall be deemed a submission 
to arbn. by the parties making the same.’ In 
an arbn. under the Act one arbitrator was ap- 
pointed by the local authority under their common 
seal, & another arbitrator was appointed by 
claimant but not in writing under his hand. The 
arbitrators disagreed & appointed an umpire who 
e@ an aw in favour of claimant :—Held : 
the provisions of the statute not having been 
complied with, the appointment of the arbitrators 
& consequently thtir appointment of the umpire 
& his award were invalid, & neither the original 


OCoRPN, (1891), 19 8. Cc. R. 363.— 
CAN. 


vr. Admissibility of evidence-—Of regie- 

stration ee peel bomoee ®. DU 

MOULIN ( 891), 21 Q. R. 583.-—~OAN. 
t. Grounds for—Bye-law ultra vires 


generally, 


—If ratsed in 


Ciry 
P. R. 247.—-CAN, 


court below.}— 
BowMAN (1898), 6 B. Cc. R. 271.—CAN. 


a. Against motion to quash—No right 
to second appeal.}—Re REDDOCK 
OF TORONTO CORPN. (1900), 19 
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submission nor the Spree of the re 
nor the award could be made an order of ct.— 
Re Girrorp & Bury Town CovunciL (1888), 20 
Q. B. Q. 368; 57 L. J. Q. B. 181; 58 L. T. 522 ; 
62 J. P.119; 86 W. R. 468. 

.]—See ARBITRATION, Vol. II., pp. 401-403, 
Nos. 587-592. 

165. Appointment of umpire— After expiry of 
time for award.]—The appointment of an umpire 
under Public Health Act, 1848 (c. 63), is valid, 
though the time may have elapsed for the arbi- 
trators to make their award, & without their having 
enlarged the time.—HOLDSWORTH v. WIISON 
(1863),4 BB. &S.1; 32 L. J. Q. B. 289; 8 L. T. 
434; 10 Jur. N.S. 171; 122 E. R. 360; sub nom. 
WILSON (FORMERLY BARSHAM) v. HOLDSWORTH, 2 
New Rep. 190; sub nom. HOLDSWORTH v. BAR- 
SHAM, 11 W. ss CAR oe ie ere 

L i, - Met. st. - vB. arpe P 
Spas. are See Pullen & Liverpool Corpn. (1882), 51 

L. J. Q. B. 285; Chesterfield Corpn. & Brampton L. B. 

(1886), 50 J. P. 824; West Ham Union v. St. Matthew 

Rethnal Green, [1896] A. C. 477. Mentd. Simpson v. 

1. R. Comrs,, [1914] 2 K. B. 842. 

166. ———. Omission of statutory requirements.] 
—Re Girrorp & Bury Town CounciL, No. 164, 
ante. 

-———.]| See ARBITRATION, Vol. IJ., pp. 403-406, 
Nos. 593-617. 

167. Powers of arbitrator—_Amount of com- 
pensation disputed.]—The local board of health of 
S. made a sewer through the land of B. 3B. claimed 
compensation. The board maintained that the 
land was not damaged, & consequently that B. 
was not entitled to any compensation. B. called 
upon them to appoint an arbitrator to settle the 
amount of compensation, under Public Health 
Act, 1848 (c. 63), s. 144. The board refused to do 
so. B. appointed an arbitrator, who ultimately 
made an award ex parle. Ona motion to set aside 
this award, both partics having agreed to waive 
all technical points, & be bound by the decision 
of the ct.:—Held: (1) it appearing that the local 
board did not deny that they had made the sewer, 
& were liable to make compensation, if there was 
any damage, the dispute was only as to the 
amount of the compensation, & was therefore under 
the Act to be settled by arbn.; (2) arbitrators, 
if of opinion that there was no damage, might 
award that the amount of compensation was 
nothing.—Re BrapBy & SOUTHAMPTON LOCAL 
BoarD OF HEALTH (1855), 4 E. & B. 1014; 8 
C.L. R. 771; 24 L. J. Q. B. 239; 1 Jur. N.S. 
778; 119 EK. R. 378; sub nom. Re BrapLEy & 
SOUTHAMPTON LOcAL BoaRD OF HEALTH Comrs., 
Ex p. BRADLEY, 25 L. T. O. S. 82; 195. P. 644; 
sub nom. BRADLEY v. SOUTHAMPTON LOCAL 
pose OF HEALTH, : kl R. 413. 

An tons :-— 48 to (1) ousd. Rhodes v, Airedale Drainage 

Comrs. (1878), 1 C. P. D. 380. ; 5 ‘ 

Hill L. i v. Hoarsall (1884). 9 Peay ceri ae Brieeley, 
168. —-— Liability to compensate disputed.)— 
When a claim for compensation is made against 
a local authority for damage caused by the exercise 
of the powers conferred upon them by 1875 Act 
the arbitrator has jurisdiction to hold the arbn. 
& make his award as to the fact of damage & the 
amount of compensation under sects, 179, 180 & 
808 although the local authority bond fide dispute 
their liability to make compensation at all under 
the Act. Their proper course is to raise the 
question of liability in their defence to an action 


R. v. 
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Re McNioHoL, & Winners: i 
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upon the award.—-BrigRLey Hitt Local BoarpD 

v. PEARSALL (1884), 9 App. Cas. 595; 54 L. J. 

Q. B. 25; 61 L. T. 577; 49 J. P. 84: 83 W. R. 

56, H. L.; affg. 8. C. suh nom. PRARSALL v. 

tar aes HILt Loca Boanrn (1883), 11 Q. B. D. 

Annotations :—Apld. : 
Oe br 266, etd Witteeden Te 
756 L. T. 13; St. 
vw. R. Saad 
City Ry., [190 
eo . B. 
169. -}——Upon an arbn. under 1875 Act, 

s. 308, all that is to be considered by the arbitrator 

is whether the person claiming compensation has 

suffered damage & the amount of such damage.— 

Re Davies & RHONDDA URBAN District CouNCIL 

(1899), 80 L. T. 698. 

Annotation :—Refd. Hobbs v. Winchester Corpn. (1910)» 
102 L. T. 841. 

170. The award—Time for making—Enlarge- 
ment of time.]—(1) An umpire appointed under 
the provisions of Public Health Act, 1848 (c. 63), 
cannot make his award after the expiration of 
twenty-one days from the date of his appointment, 
unless the time for making his award has been 
duly extended according to the provisions of the 
statute. 

(2) Semble, he may extend the time for making 
his award before the duty of proceeding with the 
award devolves upon him.—KELLETT v. TRAN- 
MERE LOCAL BOARD OF HRALTH (1864), 5 New Rep. 
1388; 28 J. P. Jo. 742; sub nom. KELLETT »v. 
TRANMERE LOCAL BoarD OF HEALTH, TRANMERE 
LOcAL BoarRD OF HEALTH v. KELLETY, 34 L. J. 
Q. B. 87; -11 L. T. 457; sub nom. Re K1iLvetr & 
ce LOCAL BOARD OF HEALTH, 13 W. R. 

07. 

Annotations :-—Generally, Refd. Warburton v. Haslingden 
L. B. (1879), 48 L. J. Q. B. 451; Re Yeadon L. B. & 
Yoadon Waterworks Co. (1889), 41 Ch. D. 52. 

171. —— J}—Although no_ original 
limit of time is specially mentioned in 1875 Act, 
within which an umpire must make his award, yet 
BY) se ots ote eee 
of arbitrators, an original limit of twenty-one 
days from the date of the reference to him must. be 
inferred to have been fixed in the case of an 
umpire; which, under sect. 180 (9), may not be 
extended beyond two months. Two arbitrators 
appointed under 1875 Act, met on Jan. 3, & 
extended the time for making their award till 
Feb. 20. On Jan. 10 they appointed an umpire. 
On Feb. 1 the arbitrators & umpire met, & were 
attended by the parties, but one of the arbitrators 
retired & refused to proceed any further, & the 
meeting was adjourned sine die. On Apr. 19 the 
umpire made his award :—Held: (1) the award 
was made too late, & must be set aside; (2) the 
date from which the twenty-one days must be 
reckoned was Feb. 1, when the arbitrators finally 
disagreed, & not Feb. 20 when their powers 
expired.—Re YEADON LocaL Boarp & YEADON 
WATERWORKS Co. (1889), 41 Ch. D. 52; 58 
L. J. Ch. 663; 60 L. T. 550; 87 W. R. 360; 5 
T. L. R. 317, C. A. 


Annotation :—Reld Knowles v. Bolton Corpn., [1900] 2 
Q. B. 253. 


Me. Wright’ (ABI), 
+ e. r a 
t. James & Pall Mall Electric Light Co., 
73 L. J. K. B. 518: Dawson vo. G. N. 
5]1 K. B. 260; Hobbs v. Winchester Corpn., 
46; Turner v. Mid. Ry. (1911), 80 L. J. K. B. 











-.J—See ARBITRATION, Vol. II., 
pp. 415-428, Nos. 682-743. 
172. When time begins to run.|— 
Re YEADON LocaL Boarp & YEADON WATER- 
WORKS Co., No. 171, ante. 
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director.}--BRUCE_ 0. 
8. A. 5 R. 96.—AUS. } 


d. Notice—Of works to be executed— 
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178. Assessment of compensation.) — 
an arbitrator appointed under the local vie 
Acts. assesses on correct principles, the amount of 
compensation [for demolition] should be left to 
his discretion.—Govucen v, Liverroo. CorPn. (No. 
2) (1892). 56 J. P. 357; 8 T. L. R. 828: sub nom. 
pete & LivERPoon Corpn. (No. 2), 86 Sol. Jo. 


Annotation :—Mentd. Re Montgomery, J 
(1898), 78 L. T. 405. gomery, Jones Liobenthal 


174. -}—A notice under 1875 Act, 
8. 16, may be withdrawn by the local authorit 
at any time before the works are commenced. 
On a submission to arbitration to assess the amount 
of compensation under 1875 Act, 8. 308, due by 
reason of damage caused by the construction & 
execution of a sewer under sect. 16, the arbitrators 
have no jurisdiction to award compensation for 
damage merely caused by the giving of the notice 
under sect. 16 before the construction & execution 
of the sewer is commenced, nor to award costs 
if the notice is withdrawn before the works are 
commenced.—Davis v. WITNEY URBAN DISTRICT 
aa ie (1899), 63 J. P. 270; 15 T. L. 1. 275, 


C. A. 
175. Omission of statutory vcore abe Bae 
An umpire duly appointed under 1875 Act failed 
to make the statutory declaration & to annex it 
to his award as required by sect. 180 (10), (11) of 
1875 Act. One of the parties, on becoming aware 
of the omission, at. once took stepr to set the award 
aside :-—Held: the award must be set aside.— 
LUDLOW CorPpnN. v. PROSSER (1206), 70 J. P. 400; 
22 T. 1. R. 597; 4 L. GR. 240, D.C 

Remission.) oe ARBITRATION, Vol. ITI., 
pp. 505, 566, No. 1965, 

176. Costs.}— Re Cuark & Bari 
(1884] W. N. 327. 

177. .i—An arbitrator or pa appointed 
to determine a dispute under 1875 Act, ss. 179, 
180, must in his award deal with the costs of & 
consequent upon the reference, which are placed 
in his discretion by aect. 180 (13), & if he fails to 
do so the ct. will remit the award to him for the 
yurpose of determining the question of costs.— 

BAKE v. Fincnnry LocanL Boarn (1887), 57 
L. T. 882, D.C. 

178. }— Davis v. WITNEY URBAN 
TRICT CouncsL, No. 174, ante. 

.|—See ARBITRATION, Vol. I1., pp. 685-613, 
Nos. 2185~2430. 

Arbitration in relation to making up streets.|— 
See Higuways, Vol. XXVI., pp. 530-532, Nos, 
2293-2315. 
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Sup-sEctT. 2.—COMPENSATION. 
Compensation for land taken or used under 
Public Health Acts.j-——Sce COMPULSORY PURCHASE 
or LAND, Vol. XI., pp. 188, 291-293, Nos. 683, 
2184-2212. 


Sect. 6.--NOTICES, ORDERS, ETC. 
See 1875 Act, ss. 266, 267; 1891 Act, as. 127, 


try ‘¢Other document ’’— What included — 
Summons.]—Where a complaint to a petty ses- 
gional ct. is made by a sanitary authority under 
1891 Act, alleging that @ nuisance exists in pre- 
mises caused by the act, default, or sufferance of 


: ice does not run uvith the land.)-— 
Whore works have to be executed by a 
ocal board, the expense being cbharge- 
able on private property, if the owner 





JaRRETT, (1926) 
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Sect. 6.—Notices, orders, etc. Part VII. Sect. 1.] 


the owner, a summons to answer the matter of 
such complaint is good in form, though it be 
addressed to the ‘‘owner”’ of the premises, 
describing them, merely, without further name or 
description. Such a summons is a “ document 
within the words ‘“ notice, order, or other docu- 
ment ’’ of 1891 Act, s. 128 & may therefore be 
properly served by delivering it to some person 
on the premises.—R. v. MEAD, [1894] 2 Q. B. 124; 
68 J. P. 448; 42 W. R. 442; 10 T. L. R. 418; 
38 Sol. Jo. 400; 10 R. 217; sub nom. R. v. MEAD, 
Ex p. ANTHONY, 63 L. J. M. C. 128; 70 L. Tf. 
766, D. C. 


Annotations :—Folld. R. v. Braithwaite, (1918) 2 K. B. 319. 
Retd. Friern Barnet U. D. C. v. Adams (1927), 136 L. T. 
649. 








180. — .|— By 1875 Act, s. 256, 
‘‘ If any person assessed to any rate made under 
this Act by any urban authority fails to pay the 


same when due... any justice may summon the 
defaulter to appear before the ct. of summary 
jurisdiction to show cause why the rate in arrear 
should not be paid.’”’ By sect. 267, ‘‘ Notices 
orders & any other documents required or autho- 
rised to be served under this Act may be served 
by delivering the same to or at the residence of 
the person to whom they are respectively ad- 
dressed.’”” By Summary Jurisdiction Act, 1848 
(c. 43), 8. 1, ‘*‘ Every such summons,”’ that is to 
say, every summons issued by a justice under that 
Act, ‘‘ shall be served ... upon the person to 
whom it is so directed, by delivering the same to 
the party personally, or by leaving the same with 
some person for him at his last or most usual 
place of abode ” :—Held: (1) a summons for non- 
pee of a general district rate is an ‘‘ other 
ocument ”’ within 1875 Act, s. 267; (2) for the 
purposes of the service of such a summons the 
ratepayer’s place of business is to be treated as 
his ‘‘ residence’”’ within that sect., although he 
does not sleep there.—R. v. BRAITHWAITE, [1918] 
2K. B. 3193 sub nom. R. v. BRAITHWAITE, Hx p. 
DowLina, 87 L. J. K. B. 8643; 119 L. T.1703; 82 
J. P. 242; 34 T. I, R. 406; 16 LG. R. 580; 2 
B. R. A. 626, C. A. 
Annotation :—As to (1) & (2) Folld. R. v. Hastings JJ., 
Ex p. Mitchell (1925), 89 J. P. Jo. 86. 
181. | . vw. Hastinas JJ., 
Ee p. MITCHELL (1925), 89 J. P. Jo. 86, D. C. 
182. Service—What amounts to—Service on 
business premises.]—A notice addressed to a person 
by name requiring him, as owner of certain pre- 
mises, to execute works required by a local board 
of health under Public Health Act, 1848 (c. 63), 
s. 69, was taken to his office or place of business, 
& delivered to a clerk, who undertook to give it 
him :—Held : the service was valid, on the ground, 
that the delivery to the clerk was a delivery to 
an inmate of the ae of abode of the owner of 
the lr within Public Health Act, 1848 
(c. 63), a. 160.—MASON v. BinByY (1864), 2 LI. & C. 
881; 3 New Rep. 482; 33 L. J. M. C. 105; 9 
L. T. 692; 28 J. P. 121; 12 W. R. 882, D. C. 
nnotations :—Consd. R. v. Lilley, Ex p. Taylor . 
= L.T. 77. Folld. R. v. Braithwaite, (Poise wo sible 
183. —— -|—L. was owner of a dr 
dock which, in 1889, was included in the boroug 
of N. It was 14 miles from the nearest highway, 
& 8 miles from any drainage, lighting, or paving. 
A general district rate on L. being made, & the 


at the time be known & can be found, 
service of notice affocting him does not 
charge the land so as to fix with Hability 


t these any n be- 
coming owner the work has been 
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district not having been divided under 1875 Act, 
s. 211:—Held: the written demand of rate was 
sufficiently served by being delivered at L.’s 
chief place of business, though it was not part of 
the premises rated, & the notice was not proved 
to be served personally on L.—NEWPORT CORPN. 
v. LANG (1892), 57 J. P. 199, D.C. 

Annotation :-—~Folld. R. v. Braithwaite, [1918] 2 K. B. 319. 











184, —— J}—R. v. MEAD, No. 179, 
ante. 

185. —— ——./—R. v. BRAITHWAITE, 
No. 180, ante. 

186. — —— R. v. HastTINGs JJ., 





Ex p. MITCHELL (1925), 89 J. P. Jo. 86, D. C. 

187. Notice sent by post.|—Where a 
notice of projected work was posted by a local 
authority to one of pltfs. at his residence but did 
not reach him, being delivered by the postman to 
a child of tender years :—Held: there had been a 
service under 1875 Act, s. 267.—SELOUS v. WIMBLE- 
DON LocAL Boarp, SAME v. CROYDON RURAL 
SANITARY AUTHORITY (1885), 1 T. L. R. 190; 
subsequent proceedings. sub nom. WIMBLEDON LOCAL 
BoarD v. CROYDON RuRAL SANITARY AUTHORITY 
(1886), 32 Ch. D. 421, C. A. 

188. —— —— -|—WALTITAMSTOW URBAN 
District CoUNCIL v. HENWOooD, No. 148, ante. 

Notice affixed to premises.|- 
See HiagHways, Vol. XXVI., pp. 524, 525, 539, 
Nos. 2249, 2384; METROPOLIS, Vol. XX XIV., p. 
587, No. 80. 

189. Bye-law passed after service—Bye- 
law requiring more detailed notice—Whether fresh 
notice necessary.|—-Public Health Act, 1848 (c. 63), 
required certain notices to be given to the local 
board of health by persons laying out new streets 
in their district. Local Government Act, 1858 
(c. 98), gave power to the local board to make bye- 
laws regulating amongst other things the laying 
out of new streets; but it contained a saving 
clause with respect to all ‘‘ proceedings, matters, 
or things ’’ begun under the previous Act. Defts. 
some time before the coming into operation of 
Local Government Act, 1858 (c. 98), proposing 
to lay out a new strect, gave the necessary notices 
required by Public Health Act, 1848 (c. 63), to 
the local board, but did not proceed to lay the 
street out till the month of May 1862. In the 
meantime, in pursuance of the powers given by 
Local Government Act, 1858 (c. 98), the local 
board had made a bye-law requiring notices to 
be given of a more detailed character than had 
been required by Public Health Act, 1848 (c. 63), 
& they contended that the street had not been 
begun within Public Health Act, 1848 (c. 63), 
& that therefore defts. ought to have given fresh 
notices so as to satisfy the new bye-law, & that 
they were liable to a penalty for proceeding to 
lay out the street without having done so. The 
local board thereupon summoned defts. before 
Justices, who dismissed the complaint :—Held : 
the decision of the justices was not wrong.— 
FELKIN v. BERRIDGE (1863), 15 C. B. N. 8. 257; 
3 New Rep. 82; 9 L. T. 333; 27 J. P. 776; 148 
E. R. 783. 

Aan nsd. Withington U. D. C. ». Moore (1896), 
Closing order.]—See Part VII., Sect. 11, 
. 8ub-sect. 4, B. (a), post. 

| —— Summons under Food & Drugs Acts.] 




















executed by the board.—R. v. CLAREE, | SLATER (1859 »9C. P. 423.~ ‘ 
UNBT (1879), 5 V. L. R. (L.) 413. f. é pyaa 


5 . To haar GH ee 
tadeacription of pre- 
———— Before action— After quashing | m R.v. Kay, Exp. ALLEN (1908), 
}—CaRMICHAEL @ | 38 N. Bi 636.-—CAN. : 


Part VII.—PARTICULAR PROVISIONS. 


See Foop & DrRugas, Vol. XXV., 
Nos. 288-300. 
Summons to abate nuisance.] — See 
ace Vol. XXXVI., pp. 233, 234, Nos. 728— 
190. Notice — Authentication — Sufficiency of 
printed signature.|—A printed signature of the 
clerk to the local authority to notices under 1875 
Act, is sufficient within the meaning of sect. 266 
of the Act.—BRYDGES (CHELTENHAM ‘TOWN 
CLERK) v. Drx (1891), 7 T. L. R. 215, D. C. 
Annotation :-—Mentd. France v. Dutton (1891), 64 L. T. 792. 


p. 105, 106, 
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In relation to particular matters.J—S 
Part VII., post. . ae 
Form of notice to abate nuisance.|— Sec 
NUISANCE, Vol. XXXVI., pp. 282, 233, Nos. 





7123-727. 
-——— In relation to sewers.])—See Srwers & 
DRAINS. 
In relation to waters.|— Sce Warmers & 
WATERCOURSES. 


Order—In relation to abatement of nulsance.]— 
oe oe Vol. XXXVI, pp. 236, 237, Nos. 


Part Vil.—Particular Provisions. 


Sect. 1.—AS TO OWNERS. 


191. Mortgagee—Street paving.]—By a local Act 
of Parliament, comrs. were authorised to pave 
& cleanse certain streets, squares, etc., within a 
township. & to charge the expenses upon the 
owners of buildings, ground, or land within or 
adjoining the said streets, squares, etc.: Provided 
that if certain sewers required enlarging, the owners 
of houses, buildings, lands, grounds, or heredita- 
ments, should pay only a certain proportion of 
the expense. J3., a clergyman, being desirous of 
building a church, & setting out a churchyard, 
purchased a plot of ground, which was conveyed 
to T. & O., as trustees for that purpose, & the 
church & churchyard having been built & set out 
accordingly were duly consecrated. By the deed 
of consecration, the right of letting or otherwise 
disposing of the pews, vaults, & pvraves in the 
church & churchyard was reserved to B. The 
church & churchyard adjoined a street which 
had been paved by the comrs. 3. conveyed to 
deft. in fee, by way of mtge., the pews & vaults 
in & under the church remaining unsold, & so 
much of the churchyard as had not been sold 
together with the rent, pensions, stipends, ctc., 
thereunto belonging. Deft. received the rents 
& profits arising from the pews, vaults & graves 
in the church & churchyard, & appropriated the 
saine in part satisfaction of his debt :—Held: 
deft. was not liable to be charged as he was 
not the owner of buildings, ground or land within 
local Act.—CHORLTON-UPON-MEDLOCK CORPN. v. 
WALKER (1842); 10 M. & W. 742; 12 1. J. Ex. 
88; 7J. P. 162. 

192. Recejver—Provision of housing accommo- 
dation.|-EDDLESTON v. FRANCIS, No. 150, ante. 

93. Service of notices.]——The definition 
of owner in 1875 Act, s. 4, does not include a re- 
ceiver appointed by the ct. ; & so service of notices 
under 1875 Act, s. 150, on such receiver is not a 
good service.—Bacup CoRPN. v. Situ (1890), 
44 Ch. D. 395; 59 L. J. Ch. 518; 63 L. T. 195; 
38 W. R. 697. 


Annotation :—Refd. De Grelle, 
Mans. 118. 


194. Person in receipt of rack rent.] — Notice 
to one who receives the rent of land de faclo, 
without right thereto, satisfies the provision 
requiring notice to the owner, contained in 
21 & 22 Vict. c. 98, s. 62.—PEEK v. WATERLOO & 
SEAFORTH LocAL BOARD oF HEALTH (1863), 
2H. & C. 709; 3 New Rep. 131; 33 L. J. M. C. 








Houdrgy v. Bull (1894), 1 
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: —— F hadi . MANENT BUILD 
vate Eiko n my ile niort- Sociery (189 
ppd dhepsnay dx pata tn Loca, AUB. 


gagor 
J.-——VOL. XXXVITI. 


BoaRD OF HEALTH v. VICTORIAN PER- 
ING 
0), 16 V. L. 


11; OL. T. 388; 273. P.807; 9Jur. N.S. L344? 
12 W. BR. 252; 159 B. R. 298. 
Aniiaion :—Mentd. Gann v. Johnson (1871), 19 W. R, 


195. Demolition 





order.] — By various 
sects. of 31 & 32 Vict. c. 140, notices of all pro- 
ceedings, etc., under the Act are directed to be 
served upon the owner of the premises which are 
being dealt with by the local authority; by 
31 & 32 Viet. c. 130, s. 3, owner is to include all 
lessees or mtpees. of any premises required to be 
dealt with under 31 & 32 Vict. c. 180, except 
persons holding or entitled to the rents & profits 
of such premises for a term of years, of which 
twenty-one years do not remain unexpired, In 
July, 1886, the tenant of premises was possessed 
of them as assignee of a lease expiring at Michacl- 
mas, 1886, & was also the assignee of another 
lease of the same premises for twenty-one years, 
connnencing on the expiration of the first lease. 
In the same month the sbeaa in the exercise of 
their powers under 31 & 32 Vict. e. 180, caused 
copies of the reports of their officer of health & 
their surveyor, with a notice of the time & place 
appointed for their consideration, to be served 
upon the tenant as being the owner under 31 & 32 
Vict. c. 130, 8. 7. In the following Oct. an order 
was inade by the vestry for the demolition of the 
premises :—The work required was done by the 
tenant, who upon its completion applied to & 
obtained from the vestry a charging order upon 
the premises :—-Held: (1) although the interest 
of the tenant in the new lease was in law only 
an interesse termini, he had such an interest in the 
premises at the time when the proceedings were 
initiated by the service of the notice upon him as 
to make him the owner within the meaning of 
the section; (2) the point of time to be looked 
at in order to determine the ownership for the 
puxposes of 31 & 32 Vict. c. 130, was the date of 
the service of the notices & not of the making 
of the order for demolition.—R. v. St. MARYLE- 
BONE VEsTRY (1887), 20 Q. B. D. 415; 57 L. J. 
M.C.0; 52 J. P. 5384; sub nom. R. v. St. MARYLE- 
BONE Vestry & Hype, kz p. BERNERS, 568 L. T. 
180; 36 W. R. 271; aud nom. Uypr v. MARYLE- 
BONE VESTRY, 4 T. L. HR. 163, D.C. 


Annotation :—Generally, Distd. Liangattock v. Watney, 
Combe, Reid, (1910) 1 K. B. 236. 

196. ——_ ——_— Time for determining ownership. ] 
—R. v. St. MARYLEBONE VESTRY, No. 195, ante. 
= — The definition of owner in 
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Sect. 1.—Ae to owners. 
Sect. 3.] 


Act, 1890 (c. 70), is that given by Lands Clauses 
Act, 1845 (c. 18), s. 2, as the person or corpn. 
entitled to sell or convey the property in question, 
& notice to such person or corpn. of proceedings 
for demolition under Housing of the Working 
Classes Act, 1890 (c. 70), is sufficient, notwith- 
standing that the Form OC. in sched. IV. is drawn 
as applicable to an owner under 1875 Act, s. 4, 
namely, a person in receipt of the rack rent.— 
OSBORNE v. SKINNERS’ Co. (1891), 60 L. J. M. C. 
156; 39 W. R. 715, D. C. 
——~- Nuisance.]—See NUISANCE, Vol. XXXVI, 
pp. 230, 233, 234, Nos. 708, 731, 732. 
.J—See, also, 1875 Act, 8. 4; 1907 Act, 


Sect. 2: Sub-sects. 1 & 2. 


8. 13. 

198. Sub-lessor— Dangerous  structures.] — A 
person who has a long lease of a house at a small 
ground rent, & sublets it in portions to different 
tenants at rack rent, either on lease or as tenants 
from year to year, is the owncr of the house within 
sects. of 18 & 19 Vict. c. 122, which apply to the 
repair of dangerous party structures.—HUnNT v. 
Harris (1865), 19 C. B. N. 8. 13; 6 New Rep. 
63; 341. J.C. P. 249; 12 L. T. 421; 11 Jur. 
N.S. 485; 13 W. R. 742; 144 EB. R. 689. 
Annotations :-—Expld. Fillingham v. Wood, (1891) 1 Ch. 61 


Consd. Wigge v. Lefevre voy) 8 T. R. Refd. 
Spiers v. Troup (1915), 84 L. J. K. B. 1986. 


199. Trustees.}] By the will of testator, who 
died in 1846, certain freehold messuages were 
devised to trustecs, their heirs & assigns, upon 
trust to permit A. & BL. during their joint lives, 
& the survivor of them during his life, to hold, 
occupy, & area d the same, & to receive & take the 
rents thereof, &, after the death of the survivor, 
upon trust for the first & other sons of B. 
successively in strict settlement. During the 
life of one of the equitable tonants for life, the 
trustees applied certain capital moneys held by 
them upon similar trusts in payment of expenses 
incurred for drainage works in respect of the 
devised messuages, which were without such 
sufficient drains as specified in Public Health 
Act, 1848 (c. 63), s. 49:—Held: as the trustees 
had the legal estate in the messuages, & were the 

ersons entitled for the time being to receive 

he rack rents thereof, although in trust for the 
beneficiaries, they were owners within the defini- 

tion of that term in Public Health Act, 1848 

(c. 63), 8s. 2, & had rightly paid the drainage ex- 

penses in Sante out of the capital moncys 

in their hands.—Re BARNEY, HARRISON v. BARNEY, 

[1894] 8 Ch. 562; 63 L. J. Ch. 676; 71 L. T. 180; 

8 W. R. 105; 8 KR 459. 

Annotations :-—Reftd. Re Thomas, Weatherall v. Thomas, 
{1900) 1 Ch, 319; He Farnham’s Sottlmt., Law Union & 
Crown Insce. v. Hartopp, (1904) 2 Ch. 661. 

200. -|—The cost of sanita works 
executed under 1891 Act, upon leasehold houses 
forming part of a residuary bequest to trustees 
pce trust for tenant for life & remaindermen :— 

eld: payable out of the capital of the residu 

estate.—He LEVER, CORDWELL v. LEVER, [1897] 

1 Ch. 32; 66 L. J. Ch. 66; 75 L. T. 388; 45 

MG R. 172; 41 Sol. Jo. 98; on appeal, 76 L. T. 71, 





Annotations :-—-Distd. Re Thomas, Weatherall 0. Thomas, 
1900) 1 Ch. 319. Expld. Re Farnham’s Settlmt., Law 
nion & Crown Insoe. v. Hartopp, (1904) 2 Ch. 661. 


PART VII. SECT. g, SUB-SECT. 1. 
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v. HEIDELBERG SHIRE (PRESIDENT), 


Pusiic Hatta AnD Locat ADMINISTRATION, 


Owner of soil of public highway.J]—See Hiax- 
ways, Vol. XXVI., p. 449, No. 1651. 
Vol. XXXVI, 


Reversioner.|—-See NUISANCE, 
p. 230, No. 707. 

Thames era — See NUISANCE, Vol. 
XXXVI., p. 230, No. 706. 

Agent.]—See NUISANCE, Vol. XXXVI., p. 237, 
No. 765. 

Under London Buildings Acts.|—-See BOUNDARIES, 
Vol. VII., p. 805, Nos. 269-276. 

Metropolitan streets.|\—Sce HicnHways, Vol. 
XXVI., pp. 490-498, Nos. 2010-2026. 

Extra Metropolitan streets—Under Public Health 
Acts.|—-See Highways, Vol. XXVI., pp. 522, 523, 
Nos. 2230, 2233-2236. 

Under Private Street Works Act, 1892 

(c. 57).)—See Hiauways, Vol. XXVI., pp. 543- 

545, Nos. 2409, 2425, 2435. 

Under local Acts.|—-See HWichways, Vol. 

XXVI., pp. 550, 551, 564, Nos. 2467-2470, 2590. 
Water supply.]|—See WATER SUPPLY. 








Sect. 2.—ADVERTISING STATIONS AND 
ADVERTISEMENTS. 


SUB-SECT. 1.—HOARDINGS AND ADVERTISE- 
MENTS. 


See Advertisements Regulation Acts, 1907 
(c. 27), ss. 2-5, 7, 8, 10; 1925 (c. 52); 1907 Act, 
(c. 53), s. 82; Iealth Resorts & Watering Places 
Act, 1921 (c. 27). 

201. Licence to erect hoarding — Right to 
refuse.|—R. v. ST. LEONARD’S, SHOREDITCH, 
eae! (1856), 27 L. T. O. S. 185; 20 J. P. Jo. 


202. ——— Necessary to give title.) — Partine- 
TON ADVERTISING Co. v. WILLING & Co. (1896), 12 
T. L. R. 176. 

Erection without licence.|—Sce MErTRO- 
POLIS, Vol. XXXIV., p. 590, Nos. 100, 106, 107. 

203. Licence to exhibit advertisement — Ap- 
proval by local authority—-Power to demand pay- 
ment.|——-By a private Act no advertisements were 
allowed to be exhibited upon certain private 
premises in the metropolis within view of any 
public street without the approval in writing of the 
vestry :—Held: a metropolitan borough council, 
who were the successors of the vestry, had no 
power to demand payment for giving their per- 
mission to exhibit advertisements on the premises 
in question, but were bound to exercise their 
authority in the matter without any considera- 
tion.—-SOUTHWARK CORPN. v. PARTINGTON AD- 
VERTISING Co. (1905), 69 J. P. 183; 3 L. G. R. 505. 

204. Bye-law— Need not specify places where 
advertisements forbidden.|—A bye-law made by a 
local authority under Advertisements Regulation 
Act, 1907 (c. 27), 8. 2 (2), prohibited the exhibition 
of advertisements so as to be visible from any 
public cage ela or waterway or railway & to 
disfigure the nstural beauty of the landscape 
within all parts of the administrative county 
except (a) such parts as were within a municipal 
borough or an urban district containing a popula- 
tion of over ten thousand, or (b) the areas which 
were scheduled to the bye-laws:—Held: this 
bye-law was not void for uncertainty in not 





{1917} V. L. R. 263.—AUS. 


l. Meaning of “ wall "— 
° * ae f In definition 


because defi 
ng.”’"|—The word “ wall " in 
definition of the word “ hoarding ”’ 


Amendment 


LEVINGSTON in § dney Oorporation 
Act, i905, 8. 2, doce not mean the wall 


Part VIT.—ParticuLaR PROvISIONS. 


briana & a landscape of natural beauty nor speci- 
fying the particular places where advertisements 
might not be placed.—Unirep BriipostTina Co. 
v. SOMERSET COUNTY COUNCIL (1926), 95 L. J. K. B. 
890; 135 L. T. 117; 90 J. P. 182; 42 T. L. BR. 
687; 24 L. G. R. 383; 28 Cox, C. C. 236, D.C. 

Hoardings & advertisements in streets.|—See 
Hicuways, Vol. XXVI., pp. 503, 504, 516, 517, 
560, 565-567, Nos. 2105-2109, 2195, 2196, 2547, 
2593-2597, 2601-2603. 

Rating of hoardings.|—See Rares & RATING. 


SUB-SECT. 2.—SKy SiGns. 

See 1875 Act, s. 4; 1891 Act, s. 141; 1907 Act, 
ss. 3, 13,91; London Building Act, 1894 (c. ccxiii), 
as. 125-135. 

205. What is a sky sign—Letters on windmill 
—QOn roof of business premises— Wholly or 
partly for advertisement purposes.] — Deft. had 
erected, previous to the enactment of London 
Sky Signs Act, 1891 (c. Ilxxviii), & retained 
subsequent to that enactment, without the licence 
of the London County Council, a structure of the 
following kind. The structure consisted of a 
tower fifty feet high upon the top of deft.’s business 
premises, in the shape of a windmill, upon the 
fantails of which were painted the words ‘ Car- 
wardine, Wheatmeal, Oatmeal, Flour.” Half way 
up the tower was a gallery with an open balustrade, 
consisting of iron letters spelling the name ‘‘ Car- 
wardine.”” The letters were affixed to an iron rod. 
The whole structure was formed of baulks of timber 
braced together by iron rods, & the lower end was 
securely tied down to girders supporting the top 
floor of deft.’s premises. Upon a summons before 
the mayistrate for retaining the said structure as an 
advertisement without the licence of the county 
council, contrary to the provisions of London Sky 
Signs Act, 1891 (c. Ixxviii), the magistrate found 
that the structure, taken as a whole, was a bond fide 
. windmill used for hoisting & driving purposes, & 
only incidentally fur purposes of advertisement, & 
dismissed the summons, subject to a special case 
being stated :—Held: the structure came within 
the definition given in London Sky Signs Act, 
1891 (c. Ixxviii), s. 5, & on the ground that so long 
as it had the words & letters upon it as above 
mentioned, it was a sign, device, or representation 
in the nature of an advertisement, & it was im- 
material whether the structure was wholly or only in 
part erected or used for purposes of advertisement. 
—LONDON COUNTY COUNCIL v. CARWARDINE 
(1892), 62 L. J. M. C. 40; 68 L. T. 761; 57 J. P. 
181; 9T. L. R. 27; 5 R. 70, D. C. 

206. ——— Letters visible against sky — From 
part of street only—Letters not over building.|— 
The owner of a waxwork exhibition in London 
fixed the letters ‘‘ Madame Tussaud’s”’ to a gal- 
vanised iron trellis, supported on the palisade 
which surmounted one of the end walls of a large 
building. The dome of the building was some 30 
feet higher than & separated from these letters. 
At one small part of the street the letters were 
visible against the sky, but the letters were not 
over the building :—Held;: the magistrate was 
wrong in finding that this was a sky sign within 
London Sky Signs Act, 1891 (c. lxxviii).—TussauD 
v. LONDON CounrTy COUNCIL (1892), 57 J. P. 184; 
9T. L. R. 64, D.C. 


Annotation :—Expld. L. C. C. ©. Savoy Hotel Co. (1896), 
60 J. P, 457. 
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207. Letters fixed on board — Whole 
arrangement showing against sky—Not letters 
alone.|— Before the passing of the London Building 
Act, 1894 (c. ccxiil), resps. had affixed to their 
hotel a structure composed of boards to which were 
attached embossed glass letters in metal frames, 
such boards & each individual letter thereon being 
fixed on the roof by iron supports secured by tie 
rods to the roof & chimney-stack. The boards to 
which the letters were affixed were visible against 
the sky from the public streets; but no portion 
of the letters affixed to the boards were visible 
against the sky, but only against the said boards. 
The structure was retained by resps. after the 
commencement of the London Building Act, 1804 
(c. ccexiii), without the licence of applts. :—#Held: 
the structure was a ‘“ sky-sign’”’ within the deli- 
nition in London Building Act, 1804 (c. cexiii), s. 
125, & could not, under London Building Act. 
1894 (c. cexiii), s. 128, lawfully be retained by 
resps. without the licence of applts.---LONDON 
County Councu. v. Savoy Hote, Co.,  Lirp. 
(1896), 60 J. P. 457; 12 T. L. RR. 468, D. CL; 
previous proceedings, sub nom. RR. v. VAUGHAN, 
Ex p. LONDON County CounNcIL, 12 T. L. RK. 108, 
pc 


Annotation -—Refd. Westminster Gazotte v. Doll (1925), 
69 Sol. Jo. 590. 


208. ——-- Flag— Displayed over office of news- 
paper—Bearing name of newspaper.]—A flag bear- 
ing the words “ Westminster Gazette” & displayed 
over the office of a newspaper in Fleet Street, 1s a 
“ sky-sign ” within the prohibition of London 
Building Act, 1804 (c. ccxiii), 5s. 127, & must be 
removed on notice of agi Upton in writing by a 
duly authorised person.---WiesTMINSTER GAZETTE 
v, BELL (1925), 69 Sol. Jo. 590, D. O. 





SrcT. 3.—ALKALI, ACID AND OTHER WORKS. 

See Alkali, ete. Works Regulation Act, 1906 
(c. 14); 1875 Act; 1891 Act. 

209. Nuisance—Liability apart from statute.|— 
It is no answer to a complaint by a manufacturer 
of a nuisance to his trade, to say that the injury ts 
felt only by reason of the delicate nature of the 
manufacture. But the circumstances that the 
injury done is accidental & occasional only, that 
careful precautions are taken, & that there is no 
exceptional risk, such as arises from the storage of 
gunpowder or highly inflammable materials, are 
grounds for refusing an injunction, & leaving the 
pltf. to his remedy by action. Where a maker of 
cocoanut matting, using chloride of tin In his 
bleaching liquid, complained of injury to his 
fabrics by reason of the chloride of tin being dis- 
coloured by sulphuretted hydrogen, thrown off by 
deft. in a manufacturing process carricd on upon 
adjoining premises, & the evidence showed that, 
owing to deft.’s precautions, on three vecasions 
only haa an appreciable escape taken place, & 
then only from accidental defects which were 
immediately remedied an injunction was refused 
without prejudice to an action at law.- ~COOKE v. 
Forbes (1867), L. R. 5 Eq. 166; 37 L. J. Ch. 178 ; 


17 L. T. 371. . 
notations :-—~ . Fynney (1872), 8 Ch. App. 

aap ations :— Mont ell (1889), 6 TL. R. 763 Hobinson 

v. Kilvert (1889), 41 Ch. D, 88; Aldin v. Latimer, Clark, 

Muirhead (1894), 63 L. J. Ch. 601. 

210. Who may sue—Attorney-General at 


relation of local authority.]—Although a local 
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wn 2 


180 


Sect. 83.—Alkali, acid and other works. Sects. 4 
& 5: Sub-sect. 1, A. & B. (a).] 


board may be prevented by 1875 Act, s. 334, from 
suing for a public nuisance, yet the A.-G. may do 
go on the relation of the board. If the result of a 
nuisance is that the private sag tad of a local 
board has been injured, it has the ordinary right of 
action of an individual with respect to priva 

property.—A.-G. v. Logan, [1891] 2 Q. B. 100; 
65 L. 'T. 162; 553. P. 615; 77. L. R. 279, D.C. 


Annotations :—WMentd. A.-G. & Spalding R. C. v. Garner, 
(1907{ 2 K. B. 480; Wednesbury Corpn. v. Lodge Holes 
Colliery Co., [1907] 1 K. B. 78. 


Srcr. 4.—ANIMALS. 
Animals as nulsance.]|—-See ANIMALS, Vol. II., 
pp. 250-252, Nos. 325-341. 
Diseased animals.|—See Animas, Vol. II., pp. 
295-303, Nos. 657-708. 


Sect. 5.—BUILDING REGULATIONS. 
Susp-sEcT. 1.—WHaAT CONSTITUTES A BUILDING, 
A. Building. 

211. Dwelling-house.|—To constitute an offence 
within the penalty clause, sect. 103, of the Hull 
Improvement Act, 1854 (c. ci). which enacts that 
if any building be made or suffered to continue 
contrary to any of the provisions of this Act, every 
person so offending shall for every such offence 
forfeit a sum not exceeding £5, & for every day 
after the first during which the offence continues, a 
sum not exceeding 10s., the building must have 
been made, as well as continued, contrary to the 
Act; & therefore the offence, under sect. 97 of the 
Act, of using as a dwelling-house, without the 
previous consent of the local board, a house without 
the requisite street or clear open space in front 
thereof, is not comprehended within the penalty 
clause, sect. 103.—PEARSON v. HULL LOCAL BOARD 
OF HifaLTH (1865), 3 H. & C. 921; 385 L. J. M. C. 

36; 13 L. T. 181; 29 J. P.711; 159 E. R. 798. 

212. Conservatory of glass & wood-—Against 
side of house.|—-The question is whether [a] con- 
servatory which is really only a large glass frame, 
is a building. ... In my opinion it is not... a 
building (LORD EsiiER, M.R.).—HIBBERT v. ACTON 
Ebr Boanp een) 5 'T. L. R. 274, C. A. 

mano — - Leloester Corpn. v. 

L. J. M. C. 22. Reid. Potere rasor, [1895] *Ghe 1a8. 

213. Brick Kiln & tool house —- Temporary 
structures during building operations.|—Appit. was 
convicted by two justices for an offence against 
certain bye-laws made by local improvement 
comrs. under Pores conferred by the Public 
Health Act, 1848 (c. 63), Public Health Act, 1858 
(c. 97), & a private local Act which incorporated 
Towns Improvement Act, 1847 (c. 34). The bye- 
laws in question provided (inter alia) that notice 
should be eee to the town surveyor of any new 
building which it was intended to erect, & that 
detail plans & sections of the same should be 
deposited at his office, showing the position, form, 
& dimensions of such building, & of the water 
closet, privy, well, & all other appurtenances, with 
a description of the materials & of the intended 
mode of drainage. The bye-laws had been pub- 
lished in accordance with the requirements of the 
Public Health Act, 1848 (c. 68); but not with 


PART VIL. SECT. 5, SUB-SECT. 1.—A. 
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Board of Works Act, 1915, 8. 8. 
Gros v. Gapnaon, [1920) V. L. R. 6.— oO. 
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those of Towns Improvement Clauses Act, 1847 
(c. 34). Applt. who was about to build a number 
of cottages, erected two brick structures within 
the district without complying with the above 
bye-law. One of such structures was intended for 
a brick kiln, the other for the storing of tools & 
the general convenience of the workmen; & the 
justices found as a fact that applt. intended to 
pull down both structures upon the completion of 
the cottages :—-Held: (1) the bye-laws had been 
sufficiently published by compliance with the 
provisions of Public Health Act, 1848 (c. 63). 

(2) The structures in question were not build- 
ings within the meaning of the bye-laws; & if the 
bye-laws had been intended to include them, they 
would have been unreasonable.—FIELDING v. 
RHYL IMPROVEMENT Comrs. (1878), 3 C. P. D. 272 ; 
38 L. T. 228; 42 J. P. 311; 26 W. R. 881. 
Annotations :—As to (2) Distd. Gery_v. Black Lion Brewer 

Co. (1891), 55 J. P. 711. Reld. Newell v. Ormskir 

U. D.C. (1907), 71 J. P. 119. 

Screen erected as burial ground boundary.|]— 
See BurRIAL, Vol. VIT., p. 553, No. 300. 

214. Van fixed on foundations in ground.| — 
Applt. for three years occupied two vans as a 
dwelling-house & then removed them, & having 
built a low wall took the vans back again & placed 
them partly on the wall & partly on blocks of 
wood, making a mortar joint. He then built a 
chimney stack into the side of one of the vans & 
occupied them as a dwelling-house. Applt. was 
then summoned under the bye-laws for failing to 
give to the urban authority notice of his intention 
to erect a building together with plans & sections & 
for occupying a new dwelling-house before it had 
been certified as fit for human habitation. The 
justices convicted applt. :—Held: there was evi- 
dence that applt. had erected a building & the vans 
constituted a dwelling-house, &, therefore, the 
conviction must be affirmed.—JAMEs v. TUDOR 
(1912), 77 J. P. 1380; 11 L. G. R. 452, D.C. 

See, also, Highways, Vol. XXVI., pp. 502-504, 
560. 561, Nos. 2098-2109, 2547-2551 ; METROPOLIS, 
Vol. XXXIV., pp. 584, 585, Nos. 53-62. 


B. New Building. 
(a) Rte-Erected Building. 

See, now, London Ruilding Act, 1894 (c. cexiii), 
8s. 5 (6); 1907 Act, s. 23. 

215. What amounts to re-erection—Question of 
fact.|—-JAMES v. WYVILL, No. 218, post. 

216. —— .| — Applts. altered & re-erected 
part of an old building erected before T.ocal 
Government Acts came in force. The justices 
held that such alteration & re-erection amounted 
to the erection of a new building :—Held : whether 
the re-erection of an old building amounts to the 
erection of a new building is a question of fact, & 
1875 Act, s. 159, is not an exhaustive enumeration 
of all the instances where the re-erection of an 
old building should be considered the erection of 
@ new building.—REDRUTH BREWERY Co. v. 
REDRUTH District CouNcLL (1904), 68 J. P. 78; 
3 L. G. R. 180, D.C. 

Annotation :—Consd. Loe v. Barton (1909), 101 L. T. 600. 

217. ——— Dimensions increased.|—-A stable in 
a yard at the rear of resp.’s premises was pulled 
down, & re-erected, of smaller superficial dimen- 
sions, but somewhat higher, in another part of 
the same yard, the old materials with some 
addition, & the boundary walls of the yard, being 
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pairs to building.}—Held: repaira to a 


* 
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made use of in such erection :—Held: (1) this 
was a new building within 21 & 22 Vict. c. 98, & 
the bye-laws of the local board ; (2) the question 
was properly raised_as a question of law for the 
opinion of the ct.—Hosrs v. DANcr (1873), L. RB. 
9C. P. 830; 43 L. J. M.C. 21; 29 L. T. 687; 38 
J. P. 56; sub nom. R. v. Kent JJ., Hosss 
Tansgiae dats 4) Dill 
A A 1 - Ge ; 

‘Co. (1891), 55 oi eee eR Consd. "hedreth Poon, 

vw. Redruth District Council (1904), 69 J. P. 78: Lee v. 

Barton (1909), 101 l. T. 600. d. Ballard v. Horton’s 
Estate (1926), 24 L. G. R. 449. Refd. Keeling r. Wirral 
R. D. C. (1925), 23 L. G. R. 201. As to (2) Expld. Redruth 
Brewery Co. v. Redruth District Council (1904), 69 J. P. 


218. ——— Alterations changing nature—Adap- 
tation as dwelling-house.|—Bye-laws were made 
for the borough of S. under the powers given by 
21 & 22 Vict. c. 98. This Act was repealed by 
1875 Act, but by 1875 Act, s. 326, all bye-laws 
duly made under any of the Sanitary Acts by this 
Act repealed, & not inconsistent with any of the 

rovisions of this Act, shall be deemed to be bye- 
aws under that Act. The 27th bye-law provided 
that every person who intended to erect any new 
building should give one month’s notice of such 
intention, & send in a plan of the works to the 
surveyor for the urban sanitary authority. The 
3ist. bye-law provided that, if the owner or person 
intending to construct any new building fail to 
give the required notices, or construct, or cause 
to be constructed, any buildings contrary to the 
ga alg of any of the said bye-laws, he shall 

e liable for each offence to a penalty not ex- 
ceeding £5 & he shall pay a further sum not 
exceeding 40s. for each day such buildings shall 
continue or remain contrary to the said provision. 
Applt. contended that he was not bound to give 
the notice or send a plan of alterations he proposed 
to make in his house, as the alterations merely 
consisted in raising the old walls a story higher, 
but he sent a plan, as he said, as a matter of 
courtesy. This plan was disapproved of, & 
notice of such disapproval was sent to applt., but 
he went on with the buildings. He was then 
summoned by resp., who was the surveyor for the 
urban sanitary authority, for neglecting to give 
notice & send plans as required by the bye-laws. 
The magistrate found that the structure was in 
fact a comfortable good looking dwelling-house, 
which previously it was not. He also found as a 
fact that the old building was partly pulled down 
to the ground floor, & that the buildings erected 
on the site thereof formed a new building intended 
for occupation, & that they were not adapted for 
personal occupation previously, & that they were 
a new building within 1875 Act, s. 159 :—Held: 
(1) the question whether the alterations con- 
stituted a new building was a question of fact for 
the magistrate to decide, & he had decided as a 
fact that they did constitute a new building; 
(2) the penalty of £5 was payable in addition to 
the penalty of 40s. a day, though the information 
laid against applt. was only for not having given 
the notice & plans under the 27th bye-law.— 
JAMES v. WYVILL (1884), 51 L. T. 237; 48 J. P. 


725, D.C 

Annotations :—4As to (1) Apld. Redruth Browery Co. v. 
Redruth District Council f19t. 69 J. P. 78. Oonsd. 
Loe v. Barton (1909), 101 L. T. 600; R. 9. 
U. C., (1916] 1 K. B. 246. Refd. A.-G. v. Hatch 
3 Ch. 36; Repton School ». Repton RK. C., (1918) 2 K. B 
133. 4s to (3) Expld head 


. Reay v. Gutes Corpn. (1886), 
trey A Smith, (1907) 2k B. 273" 
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219. Wood replaced by galvanised irorf.]— 
Under b e-laws informations were laid against 
resp. for having failed to give the notices required 
to be given on the erection of a new building. 
Resp. was the occupier of a three-sided wooden 
shed. Two of the sides were straight, while tho 
third was a curved boundary wall separating the 
land from the street. The shed consisted of two 
wooden posts erected on the wall & of four brick 
pe on the opposite side, the spaces between 

eing filled with wood, & the principals of the 
roof were placed on one side of the brick piers & 
on the other on the wooden posts on the boundary 
wall. The piers had partly fallen down, letting 
down the roof. The following works had been 
executed: The roof had been entirely stripped & 
constructed in a different manner, the piers had 
been raised to their original height, the wooden 
props had been replaced by iron columns & the 
whole of the wooden walls replaced with galvanised 
iron, & a new end wall & door had been erected :—- 
Held: the building was a new building, & resp, 
ought to have given the notices required under 
the bye-laws.—LEE ». BARTON (1909), 101 L. T’. 
600; 73 J. P. 509: 7L. G. R. 1145. 

Anno'ation :-—Distd. Ballard v. Horton’s Lstate (1926), 24 

L. G. R. 449. 

220. Re-erection of part of old bullding.)— 
Resps. pulled down part of an old building, in- 
cluding certain outer walls, leaving the remaining 
part of the premises standing. The old part. of 
the premises was erected before building bye- 
laws came into existence. Resps. gave notice in 
writing to the local authority of their intention 
to erect. on the site of the part pulled down a 
new part, & with that notice they sent plans & 
sections of the new part, but. they gave no notice 
as to, or plans or sections of, the whole building, 
that is, the part Icft standing & the new part :--- 
Held: (1) under 1907 Act. 8. 23, the whole 
building, that is, the old part & the new part, was 
to be deemed a new building; (2) resps. were 
bound to send notice as to & plans & sections of the 
whole building to the local authority.-—Lbtonarn 
v. Hoare & Co., Lrp., [1914] 2 K. B. 798; 8d 
L. J. K. B. 1361; 111 0, T. 60; 78 J. Py 287; 
30 T. 1. RR. 425; 12 L. G. BR. R44. 

Annotition :—— As to (1) & (2) Overd. KR. v. Foot’s Gray 

U.C., [1916) 1 K. B. 246. 

221. —-—— J—Applts., the owners of an old 
building, pulled down part of it, including certain 
outer walls, leaving the remaining part of the 
premises standing. The old part of the premises 
was erected before building bye-laws came into 
existence. Applts. gave notice in writing to the 
local authority of their intention to erect on the 
site of the part pulled down a new part & with 
that, notice they sent plans & sections of the new 
part, but they gave no notice as to, or plans or 
sections of, the whole building, that is the part 
left standing & the new part :— Held; (1 ) under 
1907 Act, s. 23, the whole building, that is, the 
old part & the new part, was not to be deemed a 
new building; (2) & therefore applts. were not 
bound to send notices as to, & plans & sections 
of, the whole building to the local authority.— 
R. v. Foot’s Cray Ursan Councin, [1916] J 
K. B. 246; 85 L. J. K. B. 191; 113 L. T. 706 ; 
79 J. P. 621; 59 Sol. Jo. 607; sub nom. R. Uv. 
Foor’s Cray URBAN District CounciL, £a p. 
Hoare & Co., 13 L. G. R. 1027, C. A. 

Annotation :—Aa to (1) Consd. Repton School v. Repton 














a 92. A eo 
Generally, Menta. v. Struve, etc. (1895), 59 J. P. 584. R C., (1918) 2 K. B. 14 
building mnsti recti r cent. of its actual value they should p. ——.}-A-G. or NEW  BRUNA- 
thereof, e it pa atom wires of the te considered @ re on thereof.— WICK ». FISHER (1923), 52 N .B. R. 


repairs to a should ost forty 


Rocers & NuNN, R. 
(1905), 15 Man. L. R. 388.—CAN. 
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Sect. DI a regulations: Sub-sect. 1, B. (b) 
c). 





(b) Converted Building. 


222. Warehouse to dwelling-house.] — WEST 
HARTLEPOOL Comrs. v. Levy (1886), 50 J. P. Jo. 
196, D.C. 

223. One dwelling into several.] — The local 
Act contained a provision that the conversion of 
one dwelling-house into two or more, & the re- 
conversion into a dwelling-house of a building 
discontinued as a dwelling-house, should be 
deemed to be the erection of a new building. A 
bye-law made under the Act laid down certain 
conditions for the occupation of a new dwelling- 
house. A block of three shops with dwelling- 
rooms over each was converted into one shop in 
1892; the upper part of the whole block was 
occupied as one dwelling from 1900 to 1903; in 
1903 the shop was again divided into three shops, 
& the upper part correspondingly divided into 
three dwellings :—fleld: the alteration of the 
upper part into three dwellings, & its occupation 
as such, were the erection of a new building & the 
occupation of a new dwelling-house within the 
meaning of the Act & bye-law.—HALL v. Fast- 
BOURNE Corpn. (1905), 69 J. P. 369. 

224. Railway carriage to dwelling.)|—By a byc- 
law made by an urban council it was provided 
that, if any work to which any of their bye-laws 
relating to new buildings might. apply were begun 
or done in contravention of any such bye-law, 
the person by whom the work was so begun or 
done, by a notice in writing, should be required 
to show sufficient cause why the work should not 
be removed, altered, or pulled down; &, if he 
failed to do so, the council should be empowered, 
subject to any statutory provision in that behalf, 
to remove, alter, or pull down such work. 

The owner of an old railway carriage, which 
stood upon a plot of land within the district of 
the above-mentioned urban council belonging to 
him, converted it into a dwelling by removing 
the seats, making an opening through a partition 
inside, putting in a stove & chimney & erecting 
an carth closct outside it, & then resided in it 
with 4uis wife & children. The structure thus 
formed did not comply with the bye-laws relating 
to new buildings made by the urban council] under 
1875 Act, s. 157. The urban council, after due 
notice to the owner, pulled down the whole 
building :—Held: the whole structure, when con- 
verted into a dwelling-house, became by virtue of 
1875 Act, s. 159, a new building subject to the 
bye-laws relating thereto, &, as it did not comply 
with the requirements of those bye-laws, the 
urban council had power to pull down the whole 
building, & not merely to remove & alter the 
work by which it was so converted as aforesaid.— 
HANRAHAN v. LXIGH-ON-SEA URBAN COUNCIL, 
[1909] 2 K. B. 257; 78 L. J. K. B. 725; 101 
L. T. 192; 73 J. P. 308; 25 T. L. R. 540; 5&3 
Sol. Jo. 502; 7 L. G. R. 644, C. A. 


Annotations :—Apld. James v. Tudor (1912), 11 L. G. R 
452. Consd. v. Koot’s Cray U. C., [1916] 1 K. B. 246. 


225. Dwelling-house to warehouse.] — Resps. 
were the owners of certain premises in Bolton 
which were occupied as dwelling-houses. By an 
order of the council, made in 1910, these premises 
were condemned as being unfit for human habita- 
tion, & were compulsorily closed. After that 
time resps. let the premises as warehouses until 
1913 when they commenced certain structural 
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alterations, with the idea of converting them into 
one warehouse & using them as such. They gave 
no written notice of their intention to the council, 
& deposited no plans, etc. On an information 
being laid against resps. by applt.. the borough 
surveyor of Bolton, for an infringement of the 
nbove bye-law by commencing to erect & new 
building without complying with the sig aie 
menta of the bye-law as to notice in writing & the 
deposit of plans, etc., the justices found that the 
»xremises had ceased to be dwelling-houses & had 
ecome warehouses at the time when the altera- 
tions were commenced, & that no offence had 
been committed, there being no obligation imposed 
upon resps. to give any notice, as there was no 
erection of a new building :—Held: the premises 
having been originally dwelling-houses, they did 
not cease to belong to the class of dwelling-houses 
simply because they had been compulsorily closed 
as being unfit for human habitation, & had been 
used as warehouses during the meantime; the 
alteration made by resps. was the conversion of 
a dwelling-house into another building not in- 
tended for human habitation, which necessitated 
the giving of notice of the proposed alterations, & 
the justices had arrived at an erroneous con- 
clusion.—MORGAN v. KENYON (1913), 110 L. T. 
197; 78 J. P. 663; 12 L. G. R. 140, D.C. 

226. Dwelling-house to flats.}—Resp. deposited 
with the city authorities a plan showing a proposal 
to convert certain premises into three separate 
dwelling-houses. The plan was disapproved, & 
notice to that effect was sent to resps. Resps. 
nevertheless, proceeded with the conversion of 
the premises & completed the work. The new 
dwelling-houses created by the conversion did not 
comply with the requirements of bye-law 4, & 
resps. were summoned. They contended that, 
as the corpn. had failed to make the determination 
required by Liverpool Improvement Act, 1882 
(c. lv), s. 21, as to which, if any, of the houses 
formed out of the previously existing house should 
be deemed to be the old or original dwelling- 
house, the proceedings were irregular & should 
be dismissed :—Held: the corpn. having dis- 
approved the plan submitted to them by resps., 
their failure to make the determination did not 
effect the proceedings.—ALEXANDER v. TRACY 
(1915), 84 L. J. K. B. 1890; 79 J. P. 458; 14 
L. G. R. 65, D. C. 


227. -|— In 1918, applts. converted into 
three flats, having a common entrance & staircase, 
a building which had been occupied as a dwelling- 
house before the commencement of the Birken- 
head Corporation Act, 1881 (c. cliii), & let the 
flats for occupation although no certificate of a 
surveyor under sect. 47 had been applied for or 
obtained :—Held: having regard to the definition 
of new building in sect. 42, the conversion of the 
house into a series of flats was to be considered to 
be erecting a new building, & therefore applts., in 
letting one of the flats without having obtained a 
certificate, had committed an offence within 
sect. 47.—CAMMELL, LAIRD & Co. v. BROWNRIDGE 
(1919), 88 L. J. K. B. 1301; 121 L. T. 471; 83 
J.P.190; 171. G. It. 441, D.C. 

228. Coalhouse to lavatory.]—By a local Act, 
s. 44 (1), ages is given to the corpn., where they 
at think it necessary or desirable, to prescribe 
& define a new line of frontage of any street or 
road repairable by the inhabitants at large. By 
sub-sect. 3 no new building, erection, excavation 
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or obstruction shall be made or placed nearer to 
the centre of the street or road than such line 
except with the corpn.’s consent in writing. A 
building within the boundary walls of resp.’s 
premises, which walls at all material times 
remained intact, & nearer to the centre of the 
street than a line of frontage prescribed durin 
ita existence by the corpn. under local Act, s. 4 
(1), comprised two stories, one a basement which 
was used as a coalhouse & water closet, & the 
other on the ground level in which were water 
closets formed by internal dividing walls running 
from. front to back of the building, & an ash 
place. Resps. proposed that the building after 
reconstruction, should be used solely for lavatories. 
During the work of reconstruction, they took 
down the roof, the internal division walls, the 
floor, part of the vaulting supporting the yard, & 
the front wall. The other three walls of the 
building were not pulled down or interfered with, 
one of them having a party wall to the adjoining 
premises not resps.’ property, but the only 
variation in the main structure of the building was 
the erection of the new front wall at a slightly 
different angle from the old front wall. The 
dimensions of the building as reconstructed were 
within a few inches, the same as those of the 
original building :—-Held: there was ample 
evidence to support a decision of justices in 
precoe es under local Act, s. 44 (7), that the 
uilding as reconstructed did not constitute a new 
building under local Act, s. 44 (3).—BALLARD vw, 
ae Estatr, Lrp. (1026), 24 L. G. R. 449, 


(c) Other Cases. 


229. Movable wooden structure -— Placed at 
corner of new street—As butcher’s shop.j|—R. was 
charged under local Act with unlawfully erecting 
a new building without notice to the local board. 
The building was made of wood, 80 feet long & 
18 feet wide, & was brought along the street on 
wheels & put at the corner of a new street. It 
had spouts & a down corner, had a supply of gas, 
& was used as a butcher’s shop:—-Held: the 
justices were right in treating this as a new 
building, & subject to the ordinary requirements 
as to new buildings.—RICHARDSON v. BROWN 
(1885), 49 J. P. 661, D.C. 

Annotations :—Distd. Southend-on-Sea Corpn. v. Archer, 
Southend-on-Sea Corpn. v. Romanis (1901), 70 L. J. K. B. 
328, Consd. Keeling «. Wirral R. D. C. (1925), 23 L. G. R. 
201. Refd. Rodwell v. Wade (1924), 23 L. G. R. 174. 
230. Shelter for weighing machine.|— 

A movable wooden structure about 10 feet long, 

7 feet broad, 10 feet high in front, & 8 feet high 

behind, having shutters in front & a door at one 

side, not fixed to the soil, without sanitary arrange- 
ments or provision for artificial lighting or heating, 

erected at a seaside resort as a shelter for a 

weighing machine, & containing besides the 

weighing machine a table & two chairs, open 
in the summer months during the day & visited 
by persons using the weighing machine, of which 
an attendant has charge, is not a new building 
within the bye-law of a borough providing that 
every person who shall erect a new building 
shall cause such building to be inclosed with walls 
constructed of good bricks, stone, or other hard 

& incombustible materials properly bonded & 

solidly put together. 

A movable wooden structure upwards of 9 feet 
long, 6 feet broad, & 7 feet high, having a movable 
front, not fixed to the soil, without sanitary 
arrangements or provision for artificial lighting 
or heating, at a seaside resort only in the 
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eummer months for the sale of refreshments, 
containing a counter & shelves on which goods 
are placed, & open during the day in charge of an 
attendant as a shop for the sale of refreshments 
to customers, is not a new building within the 
above bye-law.—SoOUTHEND-ON-SEA COoRPN. vx, 
ARCHER, SOUTHEND-ON-SEA CoRPN. t. ROMANTS 
(1901), 70 L. J. K. B. 328; 84 1. T. 264: 65 
J. P. 292; 17 T. L. R. 215; 45 Sol. Jo. 426; 
19 Cox, C. C. 660, D. C. 


Annotation :-—Refd. Nowell v. 
71 J. P. 319. 


281. Shop for refreshments.]~ SoummEnp- 
ON-SEA CORPN. v. ARCHER, SOUTHEND-ON-SEA 
CORPN. v. ROMANIS, No. 230, ante. 

282. Portable theatre.|—A portable theatre, 
constructed of wood, & erected for a short: period 
only, where the intention of the proprietor is to 
move to another locality within a short time, is not 
a building within 1875 Act, s. 157, or of bye-laws 
framed in pursuance of that sect. An injunction 
may, therefore, be granted to restrain an urban 
district council from pulling down such a theatre 
on the ground that it does not conform with their 
bye-laws.— NEWELL v. ORMSKIRK URBAN Districr 
CounciL (1907), 71 J. BP. 119. 

233. ———.|— A building, 7.e. a bungalow erected 
in a fleld & subsequently placed on wheels, which, 
however, as neither of the axles would turn, 
were insufticient to enable it} to be dragged out. 
of the field, had been erected im violation, as 
alleged by defts., a local authority, of their bye- 
laws. Bye-law 101) provided that if work to 
which any foregoing bye-laws may apply be 
begun or done in contravention of any such bye- 
‘aws, the person by whom such work shall be so 
xegun or done... shall, by notice, be required 
to show sufficient. cause why such work shall not. 
be removed, altered, or pulled down... . The 
building was begun or done hy pif.’s father, who 
sold it ta S., the owner of the fleld, for £20, who 
having added the wheels, sold it to pltf. for £50, 
& in no case was the work begun or done by pitt. 
Defts. pulled the building down & pltf. sucd for 
damages. At the trial defis., failed to prove that 
they had served the builder who had begun or 
done the building with notice to show cause 
ander bye-law 101 why the building should not 
be removed, altered, or pulled down. The judge 
beld that the bungalow was a new building 
erected in violation of the bye-laws, but that 
defts. themselves had not complied with bye- 
law 101, in that they failed to give the requisite 
notice. In his opinion, since this was a new 
building within 1875 Act, it was not a temporary 
building requiring permission for ite erection 
within 1907 Act, s. 27, & the provisions of that, 
sect. did not apply to plitf., nor justify defts. in 
destroying it:—Held: the judge was right in 
deciding that proper notice, as required by the 
bye-law, had not been served on pltf., but as this 
was in their opinion a temporary building, which 
came within 1907 Act, 8. 27, & pltf. had not 
applied to defts. for permission before erecting it, 
defts. were right in their action, & the judgo 
below being wrong on this point, his judgment 
must be reversed.— ANDREWS v, WIRRAL HURAL 
Councin, [1916] 1 K. B. 863; 85 L. J. K. B. 
8538; 114 L. T. 1006; 80 J. P. 257; 141. G. KR. 


Ormskirk U. D. C. (1907), 








621, C. A. 
notations : ; ling ». Wirral R. D. C. (1925) 
at L. GQ. F a ory odwell v. Wado (1924), 23 


2 
L. G. R. 174. 
234. Uncovered wooden fence -- Canvas roof 


fixed by tenant—Toy stall.)—B., being owner of 
waste ground in an urban district, put a wooden 
fence along the boundary without floor or roof. 


- 
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Sect. 5.—Building regulations: Sub-sect. 1, B. (c); 
aub-sect. 2, A. & B.) 


He let the place to R., who sold toys during the 
seaside season, but forbade R. to fix anything to 
the structure. R., without B.’s knowledge, 
stretched canvas across the top of the fence while 

selling toys, & left the premises in Sept. 1889. 

Three days later B. was charged with erecting a 

wooden pbuilding contrary to the bye-laws :— 

Held: justices -were wrong in convicting B., the 

mere fact of being owner showing no offence.— 

BENNETT v. SKEGNESS LOCAL BoaARD (1890), 54 

J. P. 469, D. C. 

285. Hoardings inclosing plot of ground — Ad- 
vertisement hoardings.|—-An advertising co. sur- 
rounded on three of its sides a piece of ground, 
within a borough, with boarded walls or hoardings 
raised to a height of from 13 to 19 feet. These 
hoardings were stayed, fastened, & tied together, 
& strengthened on the inner side. The space 
enclosed was used for the preparation of wood for 
other hoardings :—-Held: this structure was not 
a new building within a bye-law in force within 
the borough, made in pursuance of 1875 Act, 
8 157.—SLAUGHTER v, SUNDERLAND CORPN. 
(1891), 60 1.. J. M. C. 91; 65 1. T. 250; 655 J. P. 
5619; 77. L. R. 206, D.C. 

Annotations :—Consd. Boyco v. Paddington B. C., [1903] 
1 Oh. 109. Mentd. Foster v, Fraser, [1893] 3 Ch. 158. 
286. Pigstye & henhouse.]|—WAaALKER v. BAIL- 

DON LOCAL BoaArD (1893), 87 Sol. Jo. 217, D. C. 
237. Wooden structure in private grounds— 

Stable.]|—Under the powers given by 2] & 22 Vict. 

c. 98, 8. 34, a local board made a bye-law that 

every person intending to erect any new building 

should give fourteen dayr’ notice to the local 
board of such intention, & should at the same time 
deliver detail plans & sections of the proposed 
new building :—Held: a wooden structure, being 
under 20 feet cach way, & with a slanting roof 
of 12 feet high, intended for a stable & erected in 
the centre of inclosed private ground of nearly 
an acre in extent, was a new building within the 
meaning of this bye-law.—SoutTn SHIELDS CorRPN. 

v. WILSON BroTueEers (1901), 84 L. T. 267; 65 

J. P. 2043; 17 T. L. R. 247; 45 Sol. Jo. 277; 

19 Cox, C. C. 667, D. C. 

288. Boller substituted for smaller one—Partly 
sunk in ground—Cased in brick.|—B. was sun- 
moned for building over an open spacc in his 
brewery without giving notice, & without 
approval of the local board, contrary to a bye- 
law. Tho building was a boiler substituted for a 
smaller onc, & partly sunk in the ground with a 
casing of 9 inch brickwork, 4 feet high, leaving 
the top of the boiler uncovered :—Held: the 
magistrate was right in holding this was not a 
new building within the meaning of the statute & 
bye-law.—GrRY v. BLACK LION BREWERY Co. 
(1891), 65 J. P. 711, D.C. 

239. Addition to dwelling-house.] —- The pro- 
prietor of a house, which had been erected before 
the constitution of the district, & was used for an 
hotel, having a yard with coachhouse & stables 
in the rear, for the purpose of making an addition 
to the hotel, pulled down the coachhouse & 
stables below the ground floor, & erected upon the 
same site a building three stories high: the only 
means of access to the upper chambcrs being by 
going up the staircase of the old house & through 
®& passage into the new building. On an informa- 
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tion against the proprietor for an offence against 
the bye-law in not leaving an open space equal to 
one-third of the area of the ground on which the 
dwelling-house, etc., stood, the justices found that 
the building erected in the yard being a new 
building built up to & adjoining the old building 
must either be considered with the old building 
as one house, or that the old house & new building 
must be considered as two erections, & that both 
old & new buildings must be considered _in 
reckoning the ground upon which the building 
stood; & convicted him of a breach of the bye- 
law :—Held: the conviction could not be sus- 
tained, because the new erection was not a new 
dwelling-house but merely an addition to an old 
dwelling-house.—SHIEL v. SUNDERLAND CORPN. 
(1861), 6 H. & N. 796; 30 L. J. M.C. 2153; 25 
J P. 647; 158 WK. R. 328. 


Annotations :—Apld. Hobbs v. Dance (1873), L. R. 9 C. P. 
30; Repton School v. Repton R. C., [1918] 2 K. B. 133. 


240. Bedroom built on site of con- 
servatory.]|—Resp., a builder, had built a house 
with a conservatory on the first floor, in accordance 
with plans duly passed by the sanitary authority. 
Subsequently resp. pulled down the conservatory, 
& in its place built. a bedroom, a portion of one of 
the external walls of the house being raised for that 
purpose ; the bedroom was of the same height as, 
& occupied no greater space than, the conser- 
vatory for which it was substituted. No notice 
under the bye-law was sent by resp. to the sur- 
veyor before the erection of the bedroom. Upon 
& summons charging resp. with not giving such 
notice before beginning to erect a building to 
which the bye-laws relating to new buildings 
applied, the justices held, that as the bedroom 
when erected did not occupy any greater space 
than was previously occupied by the conservatory, 
resp. had not by the erection of the bedroom made 
an addition to an existing building within the 
meaning of Hastings Improvement Act, 1885 
(c. cxevi), & 111, & dismissed the summons :— 
Held: the justices were wrong, & the mere fact 
that the bedroom occupied no greater space than 
the erection for which it was substituted did not 
necessarily prevent its being an addition to an 
existing building within the meaning of the sect. 
—MEADOWS v. TAYIOR (1890), 24 Q. B. D. 
717; 69L.J.M.C.09; 62 L. T. 658; 54 J. P. 757, 
D.C. 

241. Contractor’s timber store & stables — Not 
place of habitual employment.|—By a bye-law, 
certain buildings which should not be constructed 
or adapted to be used as a place of habitual employ- 
ment for any person in any manufacture, trade, 
or business were to be exempt from the bye-laws 
relating to new buildings:—Held: a building 
divided into three parts, consisting of a rain goods 
store, a timber store, & stables, used by a building 
contractor, was not a building used as a place of 
habitual employment for any person in an 
manufacture, trade, or business even althoug 
part consisted of the stables.— LINZELL v. FELIX- 
STOWE & WALTON URBAN DyIstTRIict COUNCIL 
(1904), 90 L. T. 388; 68 J. P. 208; 2 L. G. R. 
372, D.C. 





SUB-SECT. 2.—PROVISIONS AS TO BUILDINGS. 
A. Construction of Buildings. 
242. Construction of chimneys—In accordance 
with local Act—Conflict with prior genera] Act.]— 


condition. — MACKENZIE v. YouNGa 
(BoROCGH) (1502) 13 N.S. W.L. R. (L.) 
‘ 4 : 8 N. Ss. W. hy N. 92.—AUS. 

t. ——— Definition.}—The expression 
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By Chimney Sweepers & Chimneys Regulation 
Act, 1840 (c. 85), s. 6, all withs & partitions 
between any chimney or flue ... shall be of 
brick or stone, & at least equal to half a brick in 
thickness, upon pain of forfeiting a sum of money. 
A subsequent local statute enacted that in the 
borough of H. the chimneys & flues of every new 
building shall be constructed in such mode & of 
such materials & dimensions as shall from time 
to time be determined or approved by the corpn. 
& then, if no direction should be given by the 
corpn. as to constructing chimneys, prescribed 
certain directions different from those contained 
in Chimney Sweepers & Chimneys Regulation 
Act, 1840 (c. 85), 8. 6. Applt., within the borough 
of H., built a chimney, which was not in accordance 
with the Eee of Chimney Sweepers & 
Chimneys Regulation Act, 1840 (c. 85), s. 6, & 
he was convicted before justices of an offence 
against Chimney Sweepers & Chimneys Act, 1840 
(c. 85) :—Held:; the subsequent local statute had 
not repealed Chimney Sweepers & Chimneys 
Regulation Act, 1840 (c. 85), s. 6, within the 
borough of H., & the conviction was right.— 
HILL v. HALL (1876), 1 Ex. D. 411; 45 L. J. M.C. 
153; 35 L. T. 860; 41 J. P. 183, D.C. 

Annotations :—Refd. Gard v. Sewers Comrs. (1883), 49 

L. T. 325. Mentd. Kr p. London (Mayor) (1883), 25 

Ch. D. 384; Flannagan v. Shaw, [1920] 3 K. B. 96. 

243. Thickness of flues— Party wall.] — 
By one of the bye-laws of the borough of E. it was 
provided as follows: every person who shall erect. 
a new building shall cause the hack of every 
chimney opening in a party wall to be at least 
9 inches thick, & he shal] cause such thickness to be 
continued at the back of the flue; sueh person 
shall cause the back of every other chimney 
opening to be at least 44 inches thick if such 
opening be in an external wall & ( inches thick 
if such opening be elsewhere than in an external 
wall, & he shall cause such thickness to be con- 
tinued at the back of the flue. Provided that 
where flues are constructed back to back, the 
thickness at the back of such flues may be not 
less than 44 inches :—Held : the proviso contained 
in the above bye-law had no application in the 
case of flues in a party wall which divided two 
adjoining houses.—MILLER v. FIELD (1913), 110 
L. T. 36; 78 J.P.5; 12L. G. R. 284, D.C. 

244. Construction of walls—Sufficiency of thick- 
ness—Liability of contractor erecting.|—-l. con- 
tracted with W., the owner of land, to erect 
seventy-six houses thereon for a certain price & 
on certain terms, & lodged plans with the urban 
sanitary authority. After erecting fifty-nine 
houses, B. agreed on Scpt. 1 with C. that C. should 
erect the rest of the houses at a certain price, & 
C. in erecting the houses made the walls insufficient, 
& not in compliance with the bye-law of the urban 
sanitary authority, but C.’s violation of the bye- 
law was after Sept. 1, when B. had ceased to have 
anything to do with the buildings:—Held: B. 
was not the person erecting the buildings which C. 





** puilding line ’’ in Local Government 
Act, 19086, s. 109, is the line to be 
occupied by any proposed building at. 
such distance from the street as may 
be decided on by the Council.—Co.r- 
MAN 0, ASHFIELD MUNICIPAL COUNCIL 
(1919), 19 N. 8. W. L. R. 329; 36 
N. S. W. W. N. 83.—AUS. 
a. —— Petition to remove projecting 
/ORPN. 


e—— ee Sew ag ine pro ret 
erpmissible.}—DoOYLE v. BISHOP : 
TN. Z. L. R. §74.—N.Z. 


d. Access {0 rear 
Although a council is not invested wit 
town p ing powera, it pay {nsist on 
land being provided to afford access to 
the rear of a Jine of contiguous aljot- 
ments, unless there {s anything in the 
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was building, & therefore not liable under the 
bye-law, which imposed a penalty for violation of 
rules as to thickness of walls.—Brown v. EpMon- 
TON LOCAL Boarp (1881), 45 J. P. 553, D. C. 

245. ——— Incombustible material —-Wooden 
framework covered with galvanised iron.}—Under 
a& common form of bye-laws for local sanitary 
authorities, approved by the Local Government 
Board & adopted by defts. as the sanitary authority 
for a district within their jurisdiction, it was 
enacted that every person who shall erect a new 
building shall cause such building to be enclosed 
with walls constructed of good bricks, stone, or 
other hard & incombustible materials, properly 
bonded & solidly put together—(a) with good 
mortar, etc.; (¥) with good cement, etc. :—Held: 
the words or other hard & imcombustible materials 
could be read as applicable to iron buildings, 
notwithstanding that the context. might be only 
applicable to walls of brick or stone; an outer 
covering of galvanised iron by itself did not 
amount to a wall; a new building with sides 
composed of a wooden framework attached to an 
outer covering of thin sheets of galvanised iron with 
a layer of felt between & matchboard lining on 
the inner side, was a wall of combustible materials 
contrary to the provisions of the said bye-law, 
& one which the sanitary authority were entitled 


| to remove under the provisions of 1875 Act, 8. 158. 


~-~BADLEY v. CUCKFIELD UNION RURAL DISTRICT 

CounciL (1895), 64 L. J. Q. B. 5713 72 L. TT. 775; 

5) J. P. 582; 438 W. 1. 6635 30 Sol. Jo. 541; 

15 R. 461, D.C. 

Annotations -—Conad. Salt vr. Scott Hall, (1909) 2 K. Kh. 
245. Refd. Pomoroy v. Malvern U. D.C. (1903), 89 LT. 
555. 

246. Structure of floors—-Suitable material & 
adequate strength.|;—Where the bye-laws of an 
urban authority lay down rules as to the strength 
of timbers for floors of certain kinds, & do not 
provide in detail for all possible modes of can- 
struction, but contain a general clause requiring 
suitable materials & adequate strength, a floor 
constructed partly of timber & partly of steel is 
subject to such general clause, & not to the rules 
applicable to floors constructed wholly of timber. - 
TOWERS v. BROWN (1903), 2 1G. R. 042, D.C. 


B. Provision of Open Spaces. 

247. Mode of measuring.]— By a bye-law made 
by the Birkenhead Improvement. Comrs. under 
21 & 22 Vict. c. 08, it is provided that every 
building to be erected & used as a dwelling-house 
shall during such use have in the rear or at the 
side thereof an open space exclusively belonging 
thereto to the extent of at least 150 square feet, 
free from any erection thereon above the level of 
the ground, other than a privy ; but, where there 
is a water closet, & no other privy, an open space 
of not less than 100 feet. may be allowed; & the 
distance across such open space between every 
such building & the opposite property at the rear 
or side, exclusive of any common passage, shall 


accrues {p person cht hana tag Naty 


-—-ORPEN ¥. ROBERTS (On I pala 
fs, ni R. 364; (1925)1 2). L. a. 2101. 
CAN. 


of allotments.}— 
bh PART VII. SECT. 5, SUB-SECT. 2.-—B. 
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house. }—When a building which 
Leet Ages stable only is converted 


hee 
into. a dwelling-house it ix a ‘* new 


butiding.}—Crry oF HALiFax Co 
© REEVES (N.S8.) (1894), 23 8S. C. R. 
340.—CAN, 
b. —— Steps profecting from building 
line. ag ah firehtted T Co 


beyond RMPLE Co. 
& TORONTO CORPN, (1915), 33 O. L. R. 
497; 80. W.N. 22° ~ 


case ee ma a roam 
nreasonable.-—H2r ~p. BOLTON 

13,8. R. N.S. W. 379; 30 N. U Ww. 

W. N. 101.—AUS. 


. Erection of building tn contraven- 
tion of bye-law—Whether right of action 


dwelling-house " within the mea 

of Municipal Corporations Act, 1900, 
u, 352, & the provisions of that sect. 
as to open space inust be complied 
with.—-DoyLE v. Merry (1903), 22 
N. Z. L. R. 643.—-N.Z. 
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be 10 feet at least : if such building be two storeys 
in height above the level of such open space, the 
distance across shall be 15 feet; if such building 
be three storeys, it shall be 20 feet ; if more than 
threc storeys, 25 feet :—Held: the ee required 
to be left between the building to be erected & 
the opposite property must be co-extensive with 
the line of demarcation between such building & 
such opposite property, & at no point should a 
less distance than that prescribed by the bye-law 
intervene between them, exclusive of any common 

assage.—ANDERTON v. RiacBy (1863), 13 C. B. 

. 8. 608; 143 EB. R. 239; sub nom. ANDERTON ¥. 
BIRKENHEAD IMPROVEMENT Comrs., 32 L. J. M. C. 
187; 9 Jur. N.S. 1058. 

nnotation :— ; ; - (2888), 
ane en ind Quinby v. Liverpool Corpn. (1888) 

248. eam —The I. Improvement Comrs. 
made a bye-law that every person erecting a new 
building be used as a dwelling-house should 
provide in the rear thereof an open space exclu- 
sively belonging thereto, to the extent at least of 
150 square feet, free from any erection thereon 
above the level of the ground, & should cause the 
distance across such open space between every 
such building & the opposite property at the rear 
to be 10 feet at least, & if ni building be 25 feet 
in height should cause such distance across to 
be at least 20 feet. An information being pre- 
ferred against P. for a breach of the bye-law, 
it was proved that he had erected within the 
jurisdiction of the comrs. a new building to be 
used as a dwelling-house, 25 feet in height; that 
there was in the rear of the building an open space 
exclusively belonging thereto to the extent of 
700 square feet; that the distance across such 
open space between such building & the 
boundary of the Ht Wig property at the rear 
thereof, including the width of the street which 
divided the building from. the opposite property, 
was 52 fect; that the land exclusively belonging 
to such building was bounded in the rear by a 
public street, & that the distance across the open 
space between the building and the public street 
was 8 feet :—Held: on the true construction of 
the bye-law, the public street was the opposite 
property, & as P. had not caused the distance 
across the open space between his building & the 
opposite property to be at least 20 feet, he had 
committed a breach of the bye-law.—-JONES v. 
Parry (1887), 57 L. T. 492; 52 J. P. 69, D.C. 

249, Hilly ground.}] — A.-G. v. DENBY, 
No. 338, post. 

250. Erection of low fence in prohibited area.}— 
A local board made a bye-law that every building 
to be erected & used as a dwelling shall have an 
open space exclusively belonging thereto to the 
extent of at least 500 square feet, free from any 
erection thereon above the level of the ground :— 
Held; this was a valid bye-law, & a small wooden 
fence 8 feet 6 inches high, erected round the house, 
was properly held to be an erection within the 
meaning of the bye-law.—ADAms v. BromiEy 
Loca Boarp (1872), 87 J. P. 662. 

251. One building adaptable as several dwell- 
ings.| — Defta. were proposing to erect a long 
construction on a strip of land extending for 
about a hundred yards from PD. road, within the 
district to which the bye-laws of the W. G. urban 
district council applied, along the G. N. Railway. 
The erection consisted of three blocks of stables & 
‘coachhouse with lofts above joined by two lower 
brick & slate lean-to’s which were also suitable 
to be fitted as stables. There was communication 
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from end to end leading to a garden & the termina- 
tion of the stables remote from D. road. On the 
remaining side there was a paved yard & fence. 
There was ventilation, but no air space on the 
side towards the railway. The bye-laws of the 
W. G. urban sanitary authority required an open 
space of 24 feet in front & 200 square feet, ex- 
clusively belonging to such building, in the rear 
of any new domestic building. If the stables 
& coachhouses fronted on D. road the bye-laws 
had been complied with. The council asserted 
that the erection constituted more than one 
building not fronting on D. road, & that defts.’ 
plans infringed the bye-laws as to laying out new 
streets :—Held: the erection constituted one 
building, & the bye-laws as to air space were not 
infringed. : 

It. seems that the fact that the erection might 
easily be adapted for occupation by more than 
one person will not prevent its being held to he 
one building, as the question must be dealt with 
on the facts as they exist, & the test: of occupation . 
is misleading. <A. better test is the existence of 
means of communication between the blocks, & 
the situation & control of the outer door.— 
A.-G. v. MELVILLE & Kina (1905), 93 L. T. 612; 
70J.P.17; 41. G. R. 166. 

Annotation :—Consd. Collins v. Greenwood (1910), 103 


252. Building not adapted to human accom- 
modation—-Stable.J|—-By bye-law 1 of the B. A. 
urban district council it was provided that in the 
construction of the bye-laws words were to have 
the following meanings assigned to them unless 
such meanings be repugnant to or inconsistent 
with the context or subject-matter in which such 
words... occur, & domestic building was 
defined as meaning a dwelling-house or an office 
building, or other outbuilding appurtenant to a 
dwelling-house, whether attached thereto or not, 
or a shop, or any other building not being a public 
building, or of the warehouse class. Bye-law 59, 
which was one of a group under the heading ‘‘ The 
Sufficiency of Space about Buildings to Secure a 
Free Circulation of Air, & with respect to the 
Ventilation of Buildings,’’ was as follows: every 
person who shall erect a new domestic building 
shall provide in the rear of such building an open 
space exclusively belonging to such building of a 
certain size & in a certain form :—Held: bye-law 
No. 59 did not apply to a stable which had no 
accommodation for human habitation.—CoLuins 
v. GREENWOOD (1910), 103 L. T. 36; 74 J. P. 327; 
8 L. G. R. 702, D.C. 

Aeweiation a, reel. Repton School ». Repton R. C., [1918] 


258. Barn adjoining dwelling-house.}] —R. v. 
PRESTON RURAL DIstrict COUNCIL, Ex p. LoNa- 
WORTH, No. 296, post. 

254. Domestic building cut into hill slde.|—By 
a bye-law of a local authority, every person who 
shall erect a new domestic building shall provide 
in the rear of such een | an open space 
exclusively belonging to such building, & of an 
aggregate extent of not less than 150 square feet 
& free from any erection thereon above the level 
of the ground ... & he shall cause the distance 
across such open space from every part of such 
building to the boundary of any lands or premises, 
immediately opposite or adjoining the site of such 
building, to be not less than 10 feet. Defts. 
owned a piece of land which sloped upwards from 
a road, there being a dwarf wall at the top of the 
slope. They cut into the slope & built a retaini 
wall at the back, & upon the space so excav 
they erected a domestic pilding, the top of which 
came a few inches above the level of the dwarf wall, 
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without having a distance of 10 feet between the 
building & the bank. ere were no buildin 
within 10 feet of the rear of the building :—Held : 
defts. had not provided an open space in the rear 
of such building, & therefore thee have contravened 
the bye-law.—A.-G. v. Friary, Hoitroyp & 
HIEALY’s BREWERIES, Lp. (1907), 71 J. P. 348; 
23 T. L. R. 487; 51. G. R. 697 


Annotation :—Distd. A.-G. v. Denby, [1925] Ch. 596. 


C. Miscellaneous Provisions. 


255. Building over river.]|—Appellants, who were 
owners of Jand on both sides of the river at a 
place where the river was less than 30 feet in 
width, threw girders across the river, & proposed 
to cover over one-half of the river for the purpose 
of using the same as a cart or carriage way to the 
rear of their premises. Proceedings were taken 
before the justices under a local Act of 1883, 
when the justices held that the proposed construc- 
tion was a building, erection, or thing, built, 
erected, or placed above the bed or waterway 
of the river within that sect. & ordered the same 
to be removed :—Held: the justices were right.— 
BURNLEY CO-OPERATIVE SOCIETY v. PICKLES 
(1898), 77 L. T. 803; 62 J. P. 260. D. C. 

256. Fitness for habitation—Letting house with- 
out certification—-Occupation by caretaker.]— An 
owner of newly built houses, which had not yet 
been certified as fit for habitation, allowed a care- 
taker to occupy onc of them :—Held : he could not 
be convicted for having Iet the house in con- 
travention of the building bye-laws.— GOWEN v. 
SEDGWICK (1904), 68 J. P. 484, D.C. 

257. ——— Room used for human habitation— 
Scullery.|—By bye-law 69 of the B. & R. urban 
district’ council :—every person who shall erect 
a new building & shall construct. any room therein 
so that it may be used for human habitation shall 
comply with the following requirements: if such 
room. is not intended to be used as o sleeping room 
he shall construct such room so that it shall not 
be less in any part thereof than 9 feet in height. 
Resps. erected three sculleries 8 feet by 8 feet 
6 inches in areca & 8 feet 3 inches in height only :-—- 
Held: the scullerics were not rooms constructed 
so that they may be used for human habitation 
within the bye-law.--BAIN v. COMPSTALI. Co- 
OPERATIVE Socirery (1910), 1038 L. T. 759; 73 
J.P. 76; 91. G. R. 75, D C. 

258. Provision of lavatories.) — Applts. were 
summoned for’ contravention of a bye-law of 
resps., which provided that a person who shall 
erect, a new building shall cause every pipe in such 
building for carrying off waste water from every 
lavatory or sink ... toasewer to be constructed 
of lead iron or stoneware & to be trapped immedi- 
ately beneath such lavatory or sink by an efficient 
syphon trap which shall be constructed of lead 
iron or stoneware with adequate means for 
inspection & cleansing & which shall be ventilated 
into the external air wherever such ventilation 
shall be nec to preserve the seal of such 
trap. <Applts. had constructed rows of basins 
in a new building for the London School Hoard. 
The waste water from each basin ran through a 
Pipe into an open drain, which was trapped before 

reached the sewer :—Held: each basin was not 
a lavatory & need not comply with the bye-law, 
& the case was not within the bye-law.— TREASURE 
& Co. v. BERMONDSEY BorovuGH Councit (1904), 
68 J. P. 206; 21. G. R. 488, D. C. 
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259. Prohibition of buildings other than dwell- 
ing-houses— Duty of Tribunal of Appeal to hear 
appellant—What constitutes ‘‘ hearing.’’]—Under 
Housing (Additional Powers) Act, 1919 (c. 99), the 
local authority are empowered to prohibit building 
operations which interfere with the provision of 
dwelling-houses, the party prohibited being given 
a right of appeal to an appeal tribunal, subject to 
rules of procedure to be made by the Minister of 
Health. 

By rules of procedure made by the Minister 
the party aggrieved by a prohibition order is 
to send a notice of appeal to the appeal tribunal, 
& the local authority are to send a statement, in 
reply setting out the grounds of the order & 
atating whether & to what extent they admit the 
facts stated in appit.’s notice of appeal. By r. 7 
of those rules: “If, after considering the notice 
of appeal & the statement of the local authority 
in reply & any further particulars which may 
have been furnished by either party, the appeal 
tribunal are of opinion that the case is of such a 
nature that it can properly be determined with- 
out. a hearing, they may dispense with a hearing, 
& may determine the appeal summarily.” 

A co. proposed to build a picture house. The 
lacal authority prohibited the building, & the co. 
appealed. The appeal tribunal, having received 
applt.’s notice of appeal & the local authority's 
statement in reply, upon consideration of those 
two documents alone, without giving applts. any 
opportunity of controverting the statements in 
the local authority's reply, & without any notice 
{to the parties, dismissed the appeal :—Held: 
(1) the meaning of r. 7 was that the appeal 
lribunal might dispense with an oral hearing, not 
that they might dispense with a hearing of any 
kind. ‘They were bound to give applts. a hearing 
n the sense of an opportunity of making out. their 
rage; (2) under the circumstances the tribunal 
of appeal, not having given applts. any oppor- 
tunity of correcting or explaining the statements 
in the local authorit v's reply which were prejudicial 
to their case, had not. given them a hearing at all, 
& the order dismissing the appeal must be set 
aside. -R. rv. Housing ApreeaL TRIBUNAL, [1020] 
3K. B. 834; 891.5. K. BL 113385 sub nom. R. v. 
Tilousina APpEaAl. TRIBUNAL, fx pp. ALMAMBRA 
PicTURF House (HUDDERSFIELD), Lrp., 123 LT. 
673; 843. P. 252; 36 'T. L. R. 718, D.C. 


SUB-SECT. 3.—TEMPORARY [3UILDINGS. 

See 1907 Act, 8. 27. 
260. What is a ‘‘temporary building ’’ — 
Question one of fact & degree.|— Resp. was sutm- 
moned, in the first place, under 1907 Act, 8. 27 (1), 
for erecting without permission of the _ local 
authority, &, in the second place, under 1907 Act, 
s. 27 (4), for failing within the period allowed by 
the local authority after receipt of a notice by 
them, to remove a temporary building he had 
placed on his own land. The structure in question 
resembled a caravan & was 21 feet 3 inches long 
by 7 feet 9 inches wide & 6 feet 7 inches from the 
floor to the caves. It was a wooden structure 
with a bow roof & rested on two planks supported 
on two axles. It was built on the chassis or under 
carriage of a motor vehicle & could be lifted off 


the chassis. It was divided into sections or com- 
partments. It had been moved to & placed where 








dcfective erertiona.|—-GReen & Bea 
MUNICIPALITY 0. Morais (1903), 
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it was by resp. for use & occupation by himself 

& his wife as a dwelling-house & was go used by 

them. The justices dismissed both summonses : 

—Held: the question whether a temporary 

structure to be a temporary building within 1907 

Act, 8. 27, is one of fact & degree, & there was 

evidence upon which the justices could find that 

this was not a temporary building within 1907 

Act, 8s. 27.—RODWELL v. WADE (1924), 23 LL. G. R. 

174, D.C. 

Annotat : e e . » ° 
a A eee Keeling v. Wirral It. D. C. (1925), 23 
261. — -}—-A former railway carriage, 

still on its wheels, the body of which had been 

divided into three sections each 20 feet long by 

9 feet wide & 7 fect 8 inches high, with a stove at 

one end & a wardrobe at the other, had been drawn 

by applt. on to a field he owned, & Jet as a dwell- 

ing to a tenant at 15s. per week. Land im- 

mediately surrounding it was set apart for the use 

of the tenant, & fenced by pales & posts, but the 
carriage was readily removable by horse traction 
if these posts were removed. Bye-laws of the 
local authority as to tents, vans, sheds had been 
complied with. On proceedings against him by 
the local authority for contravening 1907 Act, 

8. 27, by setting up a temporary building without 

their permission, applt. offered no evidence to 

rebut or qualify inferences to be drawn from the 
facts, but contended that 1907 Act, s. 27, did not 
apply & that bye-laws had been complied with. 

The justices convicted applt. of & imposed a fine 

for contravening the section :—Held: the justices 

had material before them on which they might 

kd ee come to the conclusion that this was a 
mporary building. The object. of 1907 Act, 

8. 27, was to prevent persons under pretence of 

erecting what were said to be temporary build- 

Ings from evading regulations which experience 

had shown were necessary for the health of those 

who might occupy them if they were intended to 
be used permanently. 

The question in each case must be whether the 
ingenuity in evasion had been sufficient. This 
structure was movable but had not been moved, 
nor did it si eags that there was any intention to 
remove it. In the circumstances the justices 
might look to this intention in concluding that this 
was a temporary building within 1907 Act, s. 27. 
—~-KEELING v. WIRRAL RURAL DISTRICT COUNCIL 
(1925), 23 L. G. R. 201, D. C. 

262. Movable structure—For purposes of 
entertainment.|—-NEWELL v. ORMSKIRK URBAN 
Districr CounciL, No. 232, ante. 

263. ——- ——— -———.] —-A structure called a 
houp-la had been set up by resp. without the per- 
mission of the local authority. It was octagonal 
& had an upright central pole about 13 feet high 
resting on two cross pieces, & from the top of the 
pole radiated eight beams supporting a canvas 
roof & these beams were made fast to eight up- 
right posts which were fixed by pins driven into 
the ground. The structure was closed in by a 
canvas screen, placed some little distance from the 
structure except on one side, & could be taken 
down in a very short time without disturbing the 
surface of the ground on which it was placed, & 
in fact had been taken down several times since 
its erection :—Held: the justices were right in 
holding that the structure was not a temporary 
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building within 1907 Act, s. 27.—WHITEHORN v. 
SMELT (1910), 102 L. T. 35; 74 J. P. 102; 8 


L. G. R. 123 

64. .]}—ANDREWS v. WIRRAL RURAL 
CouncIL, No. 233, ante. 

65. ——.]—KEELING v. WIRRAL RURAL 
District CounciL, No. 261, ante. 

266. Right of local authority to disapprove 
erection—Building on open s Time for exer- 
cise of right—Recovery of penalties.|-CLARK v. 
BLOOMFIELD, No. 301, post. 

Temporary buildings in metropolis.| — See 
METROPOLIS, Vol. XXXIV., pp. 590, Nos. 99-107. 











SuB-sEcT. 4.—SAFETY OF BUILDINGS. 
A. Places of Public Resort. 

See 1890 Act, ss. 36, 37. 

267. Infringement of statute—Bona fide belief 
in infringement—Reasonable grounds for belief.|— 
The owners of land in Cambridge, intending to 
build thereon a cinematograph theatre, sub- 
mitted plans to the corpn. under 1875 Act, s. 158, 
which plans complied in every respect with the 
bye-laws of the borough as to building. The 
corpn. refused to pass the plans, alleging that by 
reason of the narrowness of several of the adjoin- 
ing streets, & the congested traffic, the building 
would not be provided with ample, safe & con- 
venient means of egress for the public, & would 
be an infringement of 1890 Act, s. 36 :—Held: (1) 
the corpn. were not entitled to refuse their approval 
of the plans on account of the narrowness of 
adjoining streets & the congestion of traffic therein ; 
(2) there must not only be a bond fide belicf as 
to an infringement of 1890 Act, s. 36, but reason- 
able grounds must be shown for that belief.— 
R. v. CAMBRIDGE CORPN., Ha p. CAMBRIDGE 
PicTuRE PLAYHOUSES, [1922] 1 K. B. 250; 91 
L. J. K. B. 118; 126 L. T. 365; 865. P. 133; 38 
T. L. R. 06; 66 Sol. Jo. 125; 20 L. G. R. 87, 
D.C. 

268. Refusal of local authority to approve plans 
—Plans complying with regulations—Possible 
danger from extraneous circumstances.]—R. v. 
CAMBRIDGE CorPpn., La p. CAMBRIDGE PICTURE 
PLAYHOUSES, No. 207, ante. 

Regulation of theatres & places of entertainment 
generally.|—-See THEATRES. 


B. Ruinowus and Dangerous Buildings. 


See Towns Improvement Clauses Act, 1847 
(c. 34), ss. 75-78; 1875 Act, s. 160. 

269. Certificate of surveyor— How far con- 
clusive.|—~(1) Manchester Improvement Act, 1867 
(c. xxxvi), enacts that, if the surveyor of the city, 
or, in his absence, any other duly qualified sur- 
veyor, shall certify in writing that there is imminent 
danger from any building, the corpn. shall & may, 
without any presentment, notice, or other for- 
mality, cause the same to be taken down either 
wholly or in part, or to be repaired or secured in 
such manner as the corpn. shall think requisite ; 
& by sect. 39 the expenses incurred are recoverable 
from the owner.—The city surveyor having certi- 
fied that there was imminent danger from a build- 
ing of which pltf. was the owner & occupier, the 
town clerk, assuming to act on behalf of the 
corpn., issued a direction to the surveyor to cause 
the building mentioned in his certificate to be 
taken down or repaired in such manner as he 
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should think requisite. The surveyor thereupon 
employed a builder to take down & rebuild cer- 
tain parts of the building, who was paid by the 
corpn. for so doing; & the corpn. afterwards re- 
covered the amount from pltf.:—Held: the cer- 
tificate of the surveyor was conclusive, & could 
not be questioned in an action to recover back 
the money so paid. 

(2) The certificate & notice referred generally 
to the building, No. 95, Market Street; the pre- 
mises dealt with consisted, besides No. 95, Market 
Street, of other premises adjoining thereto, being 
No. 2, Palace Street, for which pltf. was separately 
rated, but connected therewith by internal com- 
munications, & occupied therewith by him as 
one set of business premises :—Held : the descrip- 
tion in the certificate & notice was sufficient to 
cover both sets of premises.—CHEETHAM v. MAN- 
CHESTER CORPN. (1875), L. R. 10 C. P. 249; 44 
L. J. 0. P. 139; 32 L. T. 28; 39 J. P. 343. 


Annotation As to (1) Consd. Hopkins v. Smethwick L. B. 
of Health (1890), 24 Q. B. D. 712. 


270. Sufficiency of description of buildings.] 
oe v. MANCHESTER CORPN., No. 269, 
ante. 

271. Liability of owner—Expenses incurred by 
local authority—Demolition or making secure.]— 
PERE an v. MANCHESTER COoRPN., No. 269, 
ante. 

272. —— Excessive charge for 
materials.|—A structure within the metropolis 
having been surveyed by the Board of Works under 
18 & 19 Vict. c. 122, ss, 69, 73, an order was madc 
by a magistrate for the owner to take down or 
otherwise secure the party-walls. Upon his 
default the board themselves executed the work & 
took out a summons against the owner for the 
expenses incurred :-—Held: (1) upon the hearing 
of such summons the owner could not object to 
his being made liable for expenses actually 
incurred, by merely showing that they included 
items which were in excess of the market price 
of labour & materials at the date of the execution 
of the works; (2) he could not require that the 
other owners of the party-walls should be sum- 
moned in order that the expenses might be dis- 
tributed among them.—DEBENHAM v. METROPO- 
LITAN Boarnp oF Works (1880), 6 Q. B. D. 112; 
60 L. J. M. C. 29; 43 L. T. 596; 45 J. P. 190; 
29 W. R. 353. 











Annotation :-—Generally, Refd. Spiers v. Troup (1915), 84 
L. J. K. B. 1986. 
273. ——— Erection of hoarding.] — 1875 





Act, s. 257, does not apply to Towns Improvement 
Clauses Act, 1847 (c. 34), s. 75, incorporated in 
1875 Act by sect. 160. 

Expenses of putting up a hoarding under 
Towns Improvement Clauses Act, 1847 (c. 34), 
s. 75, can be therefore recovered, although three 
months have not elapsed since the demand.— 
Usk UrsBan DIstTricr COUNCIL v. MORTIMER 
(1903), 90 L. T. 25; 68 J. P. 38; 20 T. L. R. 96; 


48 Sol. Jo. 182; 2 L. G. R. 1385, D. OC. 
Annotation :-—Refd. Bower v. Caistor R. D. C. (1911), 75 


274. ——- ——— Repaving— After removal of 
shores & hoarding.|—-Where the London County 
Council, acting under the powers conferred on 
them by Part IX. of the London Building Act, | 
1894 (c. ccxiii), have, for the purpose of securing | 
a dangerous structure, erected shores & a hoarding, | 
& have taken up portions of the pavement to allow | 


having required the owner to take it ae 
sho 


take down the building without 
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of the shores & the uprights of the hoarding being 
fixed in the ground, the duty of replacing the 
pavement after the shores & hoarding have been 
removed lies upon the owner of the premises & 
not upon the County Council.—Crise v. Lonpon 
CouNTY COUNCIL, [1899] 1 Q. B. 720; 68 L. J. 
Q. B. 499; 80 L. T. 654; 63 J. P. 484, 

275. ——— ——— Apportionment among adjoining 
owners — Party-walls.|—DEBENHAM v. METROPO- 
LITAN BOARD oF Works, No. 272, ante. 

276. -—— -—— Effect of notice to treat for com- 
pulsory purchase.|—On Dec. 23, 1878, the Metro- 
politan Board of Works served a notice on B., 
the owner of certain houses, stating that. they 
would be taken compulsorily under 38 & 39 Vict. 
c. 36, & an arbitrator was appointed. ‘The arbi- 
trator made his provisional award on Mar. 18 & 
his final award on July 22, 1880. On Feb. 18, 

1880, the Metropolitan Board of Works served a 
notice on GB. that the houses were in a dangerous 
state, & requiring him to take down a portion & 
repair them; & on Mar. 18 a magistrate made an 
order that B. should take down a part & repair 
the buildings. This order not having been com- 
plied with, the Metropolitan Board of Works gave 
notice to ., on July 16, 1880, to hoard & take 
down the structure: & on July 10, the notice not 
having been complied with, the Metropolitan 
Board of Works incurred expenses to the amount 
of £26 Qs. 4d. in hoarding, & afterwards other 
expenses amounting in all to £78 9s. 4a. It was 
contended, on the part. of B., that at the time the 
expenses were incurred the provisional award 
had been made, & therefore he was not the owner : 
~Held: the ownership in the property was not 
transferred until the final award was made on 
July 22, 1880, & therefore the Metropolitan Board 
of Works could recover the expenses from B. as 
being the owner when they were incurred. 
BARNEY v.o METROPOLITAN BOARD OF Works 
(1882), 46 J. T. 384; 460. P. 469, D.C. 
-~ As between vendor & purchaser.|——Sec 
SALE OF LAND. 

277. Wall on private property — Not abutting in 
public place—-Danger to neighbouring owner.|-— 
MELLOR v. WARDEN (1806), 40 Sol. Jo. 567, D.C. 

278. Liability of local authority — Wrongful 
entry to demolish wall—Measure of damages— 
Punitive damages.|—Deft. council wrongfully 
entered upon pltf.’s land & demolished a wall 
that he had built thereon. In an action to recover 
damages for trespass the learned judge directed 
the jury that the measure of damages was the out- 
of-pocket expenses to which pltf. had been put by 
reason of deft. council’s wrongful act :—Held: 
the jury had been misdirected, & deft. council 
were liable to pay punitive damages, & therefore 
the jury should have been directed to take into 
consideration facts which aggravated the wrong 
‘nflicted upon pitf.—Davis v. BROMLEY URBAN 
District CoUNCIL (1903), 67 J. P.275; 1L.G. ih. 
668, C. A. 

Dangerous structures in London.]—See METno- 
POLis, Vol. XXXIV., pp. 587, 591-2, Nos. 80, 111-— 

120. 


SUB-8ECT. 5.—-~NOTICE. 
See 1875 Act, ss. 157, 158; 1907 Act, ss. 15, 17. 
279. Necessity for notice.] — Hats. v. NIxon, 
No. 820, post. 


ut | PART VIL. SECT. 5, SUB-SECT. 5. 


done the owner an opportunit 
nothing Fin tne time sovainicd by cause why it aruda not be 279 1. et, Pi notice. -—R. v. 
the notice for the commencement of | taken down.— SYDNEY MUNICIPAL | TIPPERARY Jv. (1865), 17 I. C. L. BR. 
the work :—Held: the council were | CoUNCIL v. Hargis (1912), 14 C. L. R. | 564.—IR. 
not entitled to direct the city surveyor | 1.—AU8. 
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280. Operations under special statute.|- 
Applts. erected dwelling-houses, for their servants 
whose duties required them to live upon the spot, 
on vacant land, acquired & held by them under 
certain Acts of Parliament, near to but not forming 
part of one of their stations, nor used for the 
Aaa erg of their railway. Applts. were convicted 
& fined at petty sessions for not having given 
resps., who were the rural sanitary authority, 
notice in writing of their intention to erect the 
buildings as required by one of the bye-laws, 
then in force. made by resps. for the regulation 
of new streets & buildings under 1875 Act, ss. 
157, 276, & allowed by the Local Government 
Board. 1875 Act, s. 157 contains a proviso that 
the sect. is not to apply to buildings belonging 
to any railway co., & used for the purpose of such 
railway under any Act of Parliament :—Held: 
the bye-law was valid, & the buildings in question 
were not within the proviso.—MANCHESTER, 
SHEFFIELD & LINCOLNSHIRE Ry. Co. v. BARNSLEY 
Union (1892), 67 L. T. 119; 56 J. P. 679, D.C. 
Annotation :—Refd. Elliott v. L. C. C., {1899] 2 Q. B. 277. 

281, —— .}— UCKFIELD RURAL COUNCIL 
v. CROWBOROUGH District WATER Co., [1899] 
2Q. B. 664; 681. 5. Q. B. 1009; 81 L. T. 539; 
48 W. KR. 63; 16 T. L. R. 3; 44 Sol. Jo. 12, D.C. 
Annotations :—Consd Cc. C. v. Wandsworth & Putney 

Gas Co. (1900), 82 L. T. 562, Refd. Whitechapel Board 

of Works v, Crow (1901), 84 L. T. 595. 

282. —— Whether bullding new.] — LEONARD 
v. HOARE & Co., Ltp., No. 220, ante. 

283. —— ——.] — R. v. Foot’s Cray URBAN 
District Councin, No. 221, ante. 

284. Sufficiency of notice.|—By certain bye- 
laws 53 & 96 it was provided that if any person 
should erect new domestic buildings certain open 
space was to be provided, & anyone who was 
intending to crect a building was to give notice 
to the council & deliver plans thereof, a description 
of the materials to be used, & other details. By 
bye-law 98, where a person who has erected a 
building or done any other work to which the 
bye-laws apply receives a notice in writing specify- 
ing any matters in respect of which the erection 
or the work is in contravention of any bye-law, 
such person must cause anything done in con- 
travention to be amended. A notice was served 
stating: ‘‘ I am directed ... to call your atten- 
tion to the fact that a wooden erection has been 
made ... contrary to Nos. 53 & 96 of the bye- 
laws...’ :—Held: such notice was sufficient. 
—DICKINSON v. Forsyru (1903), 90 L. T. 30; 
68 J. P. 170; 2 L. G. R. 1199, D.C. 

285. Renewal of notice—Work not commenced 
within three years.!|—HARROGATE CorPN. v. Dick- 
INSON, No. 305, post. 

See, further, Part VI., Sect. 5, ante. 
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SuB-SECT. 6.—PLANS. 
A. Deposit and Approval of Plans. 

See 1875 Act, ss. 157, 158; 1907 Act, ss. 15-17. 

286. What constitutes approval.j]—(1) A local 
authority, empowered to make bye-laws for the 
regulation of buildings within its jurisdiction, has 
no power to sanction plans in contravention of 
bye-laws properly made. 


i. of nolice.}--CITY 
or SouTH BRISBANE COUNCIL 0. JEUNE, VAN 


284 ii. ———.}+—HORNE 
COUVER CORPN. (B. 
W. L. R. 654.—CAN 
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(2) An approved plan is a plan which has been 
lawfully approved by a local authority, & not one 
which has merely received their approval in fact. 

(3) A local authority have no power to dispense 
with the enforcement of their own bye-laws. or 
waive compliance therewith.—YaBBIcom v. KING, 
[1899] 1 Q. B. 444; 68 L. J. Q. B. 660; 80L. T. 
159; 63 J. P. 149; 47 W. R. 818; 43 Sol. Jo. 
190, D. C. 

Aanation :—4s to (3) Refd. A.-G. v. Denby, [1925] 1 Ch. 


287. Depositor’s right or title—No power to 
ae into.|—#x p. CrossBy (1877), 41 J. P. Jo. 
Annotation :—Refd. R. v. Tynemouth Corpn., (1911) 2 K. B. 


288. Plans finally approved— Right of rate- 
payers to restrain.|—Ratepayers in a borough 
issued a writ claiming an injunction to restrain 
the borough council from approving certain de- 
posited plans, an injunction restraining them from 
refusing to allow pltfs. to inspect the plans, & 
an injunction to restrain the persons who had 
deposited the plans from carrying them out. 
They then moved for interim injunctions in the 
terms of the indorsement on the writ :—Held: 
(1) with regard to the approval of the plans by 
deft. council, as at the time of the hearing of the 
apes the plans had in fact been approved, though 
only on the day when the appeal was opened, no 
injunction could be granted; (2) with regard to 
the council’s refusal to allow inspection of the plans, 
an injunction to restrain a refusal to allow inspec- 
tion was equivalent to a mandatory order to allow 
inspection, & such an order could not be made on 
an interlocutory application; & (3) with regard 
to the carrying out of the plans by other defts., 
as pltfs. had not joined the A.-G., & had not sued 
on behalf of themselves & all other ratepayers 
in the borough, & had not shown any special 
injury to themselves beyond a mere grievance, 
they could not succeed without amending their 
writ, & no leave to amend would be given for the 
peo of an interlocutory application.— Dover 

ICTURE PALACE, Lrp. & PESSERS v. DOVER 
Coren. & CRUNDALL, WRAITH, Gurr & KNIGHT 
(1913), 11 L. G. R. 971, C. A. 

No power to make subsequent stipulations.} 
— HIGHWAYS, Vol. XXVI., p. 563, Nos. 2577, 
2978. 

Conditional approval.}]-—— See Hiauways, Vol. 
XXVI., pp. 553, 554, Nos. 2492-2498. 

289. Plans approved subject to agreement — 
Enforcement of agreement—Against successors in 
title.|—By Wallasey Local Board Act, 1890 
(c, cxxi), 8. 32, every agreement in writing given 
to the board by any owner of property on the 
passing of plans is made binding on him & his 
successors in title, & enforceable in a ct. of sum- 
mary jurisdiction. On the passing of a plan for 
two dwelling-houses the owners agreed with the 
board that whenever required they would give 
up to the board a portion of the land for the 
purpose of widening the road, & would at their 
own cost make, sewer & channel the road. Applt. 
subsequently purchased the premises, but he v 
not aware of the agreement until after the premi _ 
had been conveyed to him. Resps., having suc- 
ceeded to the rights of the Wallasey Local Board, 
gave notice to applit. to carry out the works 
mentioned in the agreement, but he declined to 
do so, & on the hearing of a summons under the 
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- What constitutes approval. 
TORONTO CORPN. 0. WILLIAMS (i912), 
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above section he contended that the agreement 
was invalid on the ground of remoteness, as it 
purported to give to the board an executory 
interest in land to arise on an event which might 
occur after the period allowed by law. The jus- 
tices convicted applt. :—-Held: as Wallasey Local 
Board Act, 1890 (c. cxxi), s. 32 made the agree- 
ment binding on the owners’ successors in title, 
the conviction was right.—CRANE v. WALLASEY 
Corpn. (1912), 107 L. T. 150; 76 J. P. 326; 
10 L. G. R. 523, D. C. 


290. Plans approved under existing bye-laws— 
Effect of subsequent new bye-laws.]—In the urban 
district of W. the local authority issued tertain 
bye-laws in 1877 for the regulation of new streets 
& new houses. In 1892, deft. submitted certain 
plans of proposed new strects & houses. Those 

lans were duly approved by the local authority. 
n 1893, the bye-laws issued in 1877 were repealed 
& new bye-laws issued in their stead. In 1896, 
deft. who had already built certain houses accord- 
ing to the plans which had been approved, in- 
timated to the local authority that he intended 
to commence building some more houses in accord- 
ance with the plans approved under the old bye- 
laws. The local authority thereupon sought an 
injunction to restrain deft. from proceeding before 
his plans were approved in accordance with the 
new bye-laws:—/Hleld: deft. was entitled to 
proceed according to the plans approved under the 
old bye-laws, & therefore, the injunction must. be 
refused.—WITHINGTON URBAN Districr CoUNCIL 
v. MOORE (1896), 60 J. P. 408. 


Annotations :—Distd. Harrogate Corpn. v. Dickinson (1903), 
ee micas 299; White v. Sunderland Corpn. (1903), 88 


291. ——— Work previously commenced.]— 
A street plan comprising a number of streets, 
including a terrace, was deposited by an owner 
of a building estate with the local authority & 
was approved, & the terrace & some, but not all 
of the streets had been formed according to the 
plan. <A house plan for a number of houses in 
the terrace was afterwards approved by the local 
authority, & after some of these houses had been 
built the local authority repealed their bye-laws, 
under which these plans had been approved, 
except as regards any work commenced before the 
date of the new bye-laws. Before the repeal of 
the old bye-laws a builder gave notice of his in- 
tention to build a number of houses in the terrace 
to the construction of which the local authority 
had given their approval, & he had put in some 
foundations. After the new bye-laws came into 
force the builder commenced to erect one of the 
houses which was in accordance with the old bye- 
laws, but was not in accordance with the new 
bye-laws as to the thickness of the party walls. 

pon a summons against the builder for un- 





27 O. L. R. 186; 4 U0. W. N. 58; 8 
D. L. R. 299.—CAN. oe 

200 i. Plans ips ate under existing 
bye-laws—Kffect of subsequent new bye- 
lawa.}-—T NTO CORPN. v. WILLIAMS 


}-——ToORO? 
(1912), 27 O. L. R. 186.— CAN, 323; 4 O. 
3.—CAN 


from.—TORONTO COKPN. 0. WHKELER 
(1912), 22 0. W. R 
1424; 4DLK.3 
291 ii. ——~ ————-  ~-——-.}—-To 
CORPN. v. STEWART (1913), 24 O. W. HR. 
W.N. 1027 


: 326: 30. W.N 
52.—CAN. | 
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lawfully erecting the building without comply- 
ing with the new bye-laws, the justices found that 
the building was not: work commenced before the 
new bye-laws, & convicted the builder :—Held: 
the approval of the plans of the building scheme 
& of the proposed terrace of houses & the carrying 
out of part of the work, under the plans did not 
confer an absolute right to complete the work 
in accordance with the plans & bye-laws then in 
force, & did not entitle the builder to say that 
because some of the work had been commenced 
before the repeal of the bye-laws, a building 
commenced after such repeal was work commenced 
before such repeal, so as to exempt him from the 
operation of new bye-laws; the question whether 
work had been commenced or not within the 
meaning of the repealing bye-law was a question 
of fact for the justices, & there was evidence 
before them upon which they could properly 
find that the building was not) work commenced, 
& that the builder was properly convicted.—-- 
WHITE v. SUNDERLAND CORPN, (1903), 88 LL. Ty 
592; O7 J. PL 1993 1 LL. G. Re. 483, D.C. 

Annan ete Harrogate Corpn. ¢. Dickinson (1904), 


292. Plans contravening bye-laws -— Effect of 

approval.) —Yarnnicom vr. KING, No. 286, ante. 
—— J- Dover Prerurk PALACE, 

Lrp. & Pessers rn. Dover CoRPN, & CRUNDALL, 
WRAITH, Gurr & Kniautr, No, 288, ante. 
~-~--,f- See Hiauways, Vol. X XVI, pp. 
550, 559, Nos. 2511, 2542. 

Certification of plans— Buildings in metropolis.]-—— 
See Hrauways, Vol. XXVI., p. 510, No. 2148, 

Extra metropolitan streets.|—-See HWUGiways, 
Vol. XXVI., p. 556, Nos, 2500-2515. 


B, Rejection of Plans. 

See 1875 Act. ss. 157, 158; 1007 Act, 6s. 16-17. 

294. Power to reject - Where no breach of bye- 
law.|—PJans of an intended new dwelling-house 
were subinitted to reaps. under Newcastle-upon- 
Tyne Improvement Act, 1870 (c. exx), 8. 68), Phe 
plans did not disclose the breach of any of the 
statutory provisions or bye-laws of resps.  Resps., 
however disapproved of the intended building on 
the ground that a house of the nature & character 
intended to be erected would be unsuitable to the 
locality, & would tend to depreciate the character 
of the neighbouring property :—-Held : Newcastle- 
upon-Tyne Improvement Act, 1870 (c. cxx), 8. 69, 
did not give resps. an absolute diserctionary power 
of approval or disapproval, &, under the circum- 
stances, they were bound to approve of the intended 
new building.—R. wv. NEWCASTLE-UPON-TYNE 
Cornpn. (1889), 60 L. T. 963; 63 J. P. 788; 5 
T. L. R. 467, D.C. 
Annotations :—Refd. Cook v. Hainsworth, [1896] 2 Q. B 


85; R. v. Tynemouth R. D. C., [1896] 2 Q. B. 219; Smith 
v. Chorley District Counctl, (1897] 1 Q. B. 632. 
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2041. Power to reject-—~Where no 
breach of bye-law.]—COLEMAN v. MCCAL- 
Lom & Crry oF TORONTO CORPN. (1913), 
240. W. R. 754: 40. W.N. 11273; 12 
D. L. R. 140.—CAN 


ee armed 





RONTO 


; 10D. L. BR. 








sub- 


Fonb (913), a0. WR Tits & wm, Power of council to give approval wittat't fora npreeatiiae 
o. Fo , . W. R. ; : ., for appro FID 
O. W. N. 1386,.—CAN. resolution.}— BLACK v. WINNIPEG Pe anitola ‘ Seuia Ha a lana of 
11. —— ——— Work previously LECTRIC Ry. Co. (1907), 17 Man. L. 2. putidings which included outbuildings 
commenced.}—Priar to the ofa 77-—CAN. ; proposed to be built up to appct.’s 
ting ‘erection of n. Whether building inspector undary. Tho outbuil in quee- 


bye-law L borage the 
a gh ay purchasod land in- 
ndin erect thereon a garage, had 
filed hf plans with the city, & received 
from it a building permit, had let his 
contracts & commenced excavation :— 


Hela: dott. having ie garage a 


the of the “-'_ 
tat, should not be restrained there 14 


power 
to refuse buildt ud.}--Ez p. CaR- 
VILL ay 47 N B. R. 359; 52 
D. L. R. 417.—CAN, 


URCH v. CAPE 
Town Town COUNCIL (1898), 15 8S. C. 
:; 8C.7T. R. 11.—8. AP. 


tion contained @ servant's room. ee 
refused to pass the planus unless ¢. 

outbuildings were set back three feet 
from appct.’? boundary:—Held: aa 
the plans did not contravene any bye- 
law or statute the ct. should deslace 
that resps. were not cntitled to withb- 
hold their consent to the passing of 


192 
Sect. Pe aaa regulations : Sub-sect. 6, B. 


205. —— .1—A builder submitted to an 
urban sanitary authority a plan for a cottage on 
a beach site, the plan showing a proposal to con- 
struct a drain & a cesspool for the purpose of 
dealing with the sink water. The plan was in 
accordance with the bye-laws. The surveyor to 
the sanitary authority advised them that as the 
whole of the drainage system was below the level 
of ordinary spring tides the cesspool would at such 
times become filled with sea water & the drainage 
system would be rendered inoperative. The 
sanitary authority consequently disapproved the 
plan, on the ground that the plan would provide 
no effectual drainage & that no satisfactory system 
of drainage had been submitted :—Held: the 
sanitary authority had no right to refuse their 
approval to the plan because of a general objection 
outside the merits of the plan itself.— R. v. BEXHILI. 
Oorpn., Ea p. CORNELL (1911), 75 J. P. 385; 9 
L. G. R. 640, D. C. 
ae —Refd. RK. v. Preston R. D.C. (1911), 10 L. G. R. 


; -}—-Where a building owner 
submits to the local authority plans of proposed 
new buildings & upon the admitted facts the plans 
comply with the bye-laws, the local authority have 
no jurisdiction to refuse to approve the plans & 
if the facts being admitted ened refuse to approve 
the plans on the ground that the bye-laws are 
not complied with, the ct. can by mandamus 
review their decision. A bye-law of a local 
authority provided that every person who should 
erect a new domestic building should provide in the 
rear of such building an open space of a specified 
area; & a domestic building was defined as 
meaning a dwelling-house ...or any other 
building not being a public building. The owners 
of a farm submitted plans of proposed buildings 
consisting of a dwelling-house with a barn adjacent 
to & adjoining the dwelling-house & immediately 
in the rear of the same, the barn being a large 
building built as part of the house. The local 
authority refused to approve the plans on the 
aia that the dwelling-house & barn were two 
uildings, & that there was not sufficient open 
7 ioe at the rear of the dwelling-house to satisfy 
the bye-law :—Held: the plans were the plans of 
one building only & not of two buildings, & the 
whole building was a new domestic building, &, 
as this building had a sufficient open space at the 
rear, the bye-law had been complied with, & the 
authority had no jurisdiction to disapprove the 
lans.—R. v. PRESTON RURAL DIstTrRictT COUNCIL, 
zp. LONGWORTH (1911), 106 L. T. 87; 76 J. P. 
65; 10 L. G. R. 238, D. C. 
297. ——— ——— Where highway interfered with.) 
—Mandamus to a core: to approve plans of pro- 
osed buildings, which were in accordance with 
he bye-laws, refused on the ground that the corpn. 
ought not to be compelled to approve plans which 
in their opinion would interfere with an alleged 
highway under their charge.—R. v. West HARTLE- 
Poo. CoRPN., La p. RICHARDSON (1901), 18 T. L. R. 











l ; 
‘Annotation :—Refd. R. v. Preston R. D. C., Kx p. Longworth 
(1911), 106 L. T. 37. 
2, |—-See, also, Hia@luways, Vol. 
XXVI., pp. 556, 559, Nos. 2513, 2514, 2539, 2540. 


the building plans.—DUNKERLEY ?. 299 ii. 
Hast LONDON Nis (1921) E. D. L. 
384.-——-S. AF. 
i. srhctacoecntsasetin untfen- Cc, 
able.)—Rem & Co. v. Capa TOWN $02 i. 
CG. T; R, 17.—8. AF. reason given.}-—-Ez Pp. 


—  ——.]— ORANJEZICH 

EstratTes, LTp. v. CaPR TOWN TOWN 

CoUNCIL ea 23 8. C. 297; 16 
T. R. 338.—8. AF, 


Remedy of depositor on rejee- 
rig wil 7 without 
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298. ——— Site disapproved.|]— R. v. PRESTON 


Corpn. (1887), 8 T. L. R. 665, D. O. 
Annotations :—Reid. R. v. Tynemouth R. D. C., [1896] 2 
219; Smith v. Chorley District Council, [1897] 1 


. B. 
3: B. 532 
299. ——— Objection legally untenable.]—R. v. 
HARROGATE CORPN. (1890), cited in Halsbury’s 
Laws of England, Vol. XVI. at p. 241, D. C. 


Annotation :—Refd. Smith v. Chorley District Council, 
(1897] 1 Q. B. 532. 


300. Time for rejection—Within one month.|/— 
The owner of a house after having, in accordance 
with a bye-law of the Local Government Board, 
left, on Oct. 16 a plan of an intended new building, 
the loéal board passed a resolution that the plan 
was approved of, & that he should be offered £40 
for certain land of his thrown into the street. He 
refused to accept the £40, but proceeded with his 
works, and by Oct. 26 had pulled down the front 
wall of his house. On Oct. 27 the board passed a 
resolution abandoning the terms before offered, & 
requiring him to set his frontage further back. 
This notice was given under 1875 Act, s. 155, as on 
the front of a house having been pulled down. On 
Nov. 27 the owner of the house proceeded with his 
building, and on Dec. 21 he was served with 
notice to pull down his new building :—Held: 
(1) the local board having approved of a plan, & 
having allowed a house owner to proceed & pull 
down the front wall of his house, could not after- 
wards avail itself of the powers acquired when the 
front of a house has been taken down; (2) where 
a local board has not, during the month prescribed 
by 1875 Act, s. 158, signified its disapproval of 
plans laid before it, it cannot afterwards object 
to the building according to the plan.— MASTERS 
v. PONTYPOOL LOCAL GOVERNMENT BOARD (1878), 
9 Ch. D. 677; 47 L. J. Ch. 797. 


Annotations :—As to (1) Refd. Withington U. D. C. v. 
Moore (1896), 60 J. P. 408. 48 to (2) Expld. Newhaven 
L. B. v. Newhaven School Board (1885), 30 Ch. D. 350. 

Generalty, Retd. Hopkins v. Smethwick L. B. (1890), 24 


301. ——.]—A local authority is precluded 
from recovering penalties where notice is given of 
the proposed erection of a building on an open 
space, & the authority do not exercise their right 
of disapproval within one month.—CLaRK v. 
BLOOMFIELD (1885), 1 T. L. R. 323, D. C. 


Annotation :—Refd. Re McIntosh & Pontypridd Improve- 
monts Co., He Pontypridd (Mill Stroct & Rhondda Road) 
japon fore 1890 & Lands Clauses Act, 1845 (1891), 





802. Remedy of depositor on rejection-— Man- 
damus—RojJection without reason given.])—D&rAN 
v. MIDDLESBOROUGH CoRPN. (1906), 3 Architects’ 
L. R. 1338, D. C. 

303. Rejection mala fide.]|—An action 
will not lic against a local authority for maliciously 
refusing to approve of building or drainage plans 
deposited with them. If the local authority in 
rejecting the plans has been actuated by improper 
motives, & has merely pretended to exercise its 

ower without addressing its mind to the question 
before it, the remedy of the person aggrieved is 
by a mandamus to the local authority to hear & 
determine his application.—Davis v. BRomMLEY 
Corpn., [1908] 1 K. B. 170; 77 L. J. K. B. 51; 
97 L. T. 705; 71 J. P. 5138; 24 T. L. R. 11; 51 
Sol. Jo. 823; 5 L. G. R. 1229, C. A. 

| —See, also, HiGHWays, Vol. XXVI., 
p. 559, Nos. 2539, 2540. 


. RN. we 106; 30 N. S. W. 


13 8 

W. N. 36.—-AU 
308 i. Rejection 

Papo : Dt gn that the. san nseat 6 
® coun not been obtain 

not a matter which thers 
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304. Right to retain rejected plans.]—— A local 
board may, in pursuance of regulations made bv 
them to that effect, & of which notice has been 
given, retain plans sent to them of buildings 
propcec to be erected, although the board may 

ave disapproved the erection of the buildings 
comprised in them.—Goopina vr. Eatina LOCAL 
Boarp (1884), 1 T. L. R. 62; Cab. & El. 339. 


C. Execution of Plans. 

805. Commencement of work — Within three 
years of deposit.|— The Harrogate Corporation Act, 
1893 (c. cciv), s. 27 enacts that the deposit with 
the corpn. of any plan of any street or building 
shall be null & void if the execution of the work 
specified in such plan be not commenced .. . as 
to plans deposited after the passing of this Act, 
within three years from the date of such deposit 
. .. & fresh notice & deposits shall, unless the 
corpn. otherwise determine, be requisite. 

Deft., after the passing of Harrogate Corporation 
Act, 1893 (c. cciv), deposited a plan showing there- 
ona number of separate buildings He commenced 
some of the buildings within three years from the 
deposit, & after the three years he commenced 
another of the buildings. On a case stated to 
determine whether deft. had a right to proceed 
with this building without a fresh notice & deposit : 
—Held: the plan must be taken to be a plan not 
of one building but of a number of buildings, & 
that so far as it related to buildings not com- 
menced within three years from the deposit 
thereof it was null & void, &, unless the corpn. 
otherwise determined, a fresh notice & deposit 
were requisite.-—]TARROGATE CORPN. v. DICKINSON, 
[1904] 1 K. B. 468; 73 L. 0. K. B. 262 5 9007, ET. 
41; 68 J. P. 202; 21. G. R. 525, C. Als affy., 
88 L. T. 299. 
ane aan vouke. White v. Sunderland Corpn. (190%), 88 

o 4.008, 


306. -——---- Before plans approved.] — PEARSON 
» Horn LocaL Boaknp oF TJkanrTH (1865), 3 
H. & C. 9213; 85 1. J. M,C. 3865 183 1. T. 181; 
29 J.P. 7113; 1459. RR. 798. 

807. ——— —-— Subject to demolition or altera- 
tion order.|—A local board had, under 21 & 22 
Vict. c. 98, s. 34, made a bye-law requiring (infer 
alia), any person intending to erect a new building, 
to give a month’s notice to the board, & to deposit 
plans, ctc. A person who had given the required 
notices, ctc., commenced to build within the 
month, & before the approval of his plans by the 
board ; thereupon the clerk of the board laid an 
information ayainst him for offending against the 
bye-law, upon which he was convicted :—Held: 
the board were not authorised by 21 & 22 Vict. 
c. 98, to make such a proceeding an offence by their 
bye-laws, & the person who had given the required 
notices, etc., had a right to commence building 
when he pleased, subject to his liability to have his 
building pulled down, if built in contravention of the 
bye-law.—HATTERSLEY v. BuRR (1866), 4 It. & C. 
523; 14 L. T. 565; 30 J. P. 407; 12 Jur. N.S. 
804; 14 W. R. 864. 

Annotations :—Consd. Hall v. Nixon (1875), L. It. 10 Q. B. 
152, Refd. Baker v. Portsmouth Corpn. (1877),3 Ex. D. 4. 
308. Deviation from deposited plans—Not per- 

missible—No resulting breach of bye-law.}]—By one 

of the bye-laws of an urban sanitary authority, 
made under 1875 Act,s. 157,every person intending 
to erect a building was required to give to the 


in giving or withholding his approval, 
& = manda directing 


Bim jo consider the plan & speciton: 24:~AUG 

er the 8 ° — 
tion & to approve or disapprove thereof 303 iil. ——— ——— 
according to law.—R. ©. PULLAR, 


J.—VOL. XXXVITII. 


Ex p. FLEMINGTON MEAT PRESERVING 
Co. PRIETARY, LTD., (1916) V. L. R. 


——.}—Re Hossa 
& TORONTO CORPN. (1912), 23 O. W. R. 
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| Sanitary authority notice in writing of such 


intention, & at the same time to deliver or send to 
the clerk or surveyor complete plans & sections 
of every floor of the intended building, showing the 
position, form, & dimensions of the several parts 
of the building. Another bye-law empowered 
the sanitary authority to remove, alter, or pull 
down work done in contravention of any bye-law 
relating to new buildings; but there was no bye- 
law directed against persons building contrary 
to deposited plans. Resp. gave notice to the urban 
sanitary authority of his intention to build a house, 
& sent in plans, which were approved. During 
the progress of the building he made substantial 
alterations or deviations from the plans, which 
chiefly consisted in diminishing the height of 
certain of the floors; but such alterations did not 
contravene any of the bye-laws, there being no 
bye-law regulating the height of rooms in new 
buildings. Resp. was summoned on a charge of 
erecting a building without sending in complcte 
lans & sections of every floor as required by the 
ye-laws. The justices dismissed the summons ; 
-—Held: as the erection of the building was no 
longer proceeding in accordance with the deposited 
plans, resp. was bound to send in fresh plans in 
accordance with the change in his intention, &, 
having omitted to do 80, was liable to be convicted. 
-- JAMES v. Maatens, (1808]1 Q. B. 356; 071. T. 
855; 575. P.1073 41 W. 2.1743 387 Sol. Jo. 67 ; 
5 R.112, 7). €. 
annotation -~-Refd. Balby-with-Hexthorpe District Council 

v. Millard (190%), 68 J. b. 8). 

309. ------ —- -- Premises used for purposes other 
than prescribed.|— Plans of a new building were 
deposited with a sanitary authority in May 1804 
describing the building otherwise than as 4 
dwelling-house, & were duly approved & passed. 
On Mar. 28, 1808, plans of alterations to the 
building described as revised plans of proposed 
domestic conversion were also deposited with the 
borough surveyor, but were never either approved 
or disapproved in writing hy the sanitary authority. 
he proposed alterations were carried out before 
Oct. 3, 1898. Between Oct. 24 & Nov. & the 
occupier’s wife & child lived on the premises, On 
Dec. 14, 189% the occupier was charged before the 
mayistrates with wilfully using within the above 
mentioned dates the premises for the purpose of 
habitation by a person other than a person placed 
therein to take care thercot & the family of such 
person, contrary to 1800 Act, 8. 33. it was con- 
tended on behalf of deft. that the alterations to 
the premises set out in the plans deposited on 
Mar. 28 were for the conversion into dwelling- 
houses of buildings not originally constructed for 
human habitation within the meaning of 1870 
Act, 8. 159; that the sanitary authority within 
one month should have signified in writing their 
approval or disapproval of the same pursuant 
to 1875 Act, 8. 158; & that the sanitary authority 
not having signified such approval or disapproval 
no proceedings could be taken against deft. under 
1890 Act, s. 33. The magistrates upheld that 
contention, & dismissed the case :——Held: 1800 
Act, 8. 33 had been contravened, & the case must 
go back for a conviction.—FULFORD v. BLATCH- 
FORD (1899), 80 L. T. 627; 19 Cox, U. C, 308, 
D. C 


‘B10. —— .J—B. was charged with erecting 
new buildings not in accordance with the plans, 





4 Uv. W. N. 31; 6 }). L. i. 8.— 


R » 
CAN. 

803 {il. ——— ——— --——~-}— Fe Hankr- 
LEY & CITY oF TORONTO CORPN. (1925), 
56 0. L. It. 433.—CAN, 
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in so far as the tub-closets were not in the positions 
shown on the plans. The closets had been erected 
from 15 to oF feet distant from main buildings, 
instead of 24 feet, as shown on plans :—Held: 
the justices were right in holding that tub-closets 
came within the meaning of privies in 21 & 22 
Vict. c. 98, s. 34, & it was an offence against the 
bye-laws to deviate from the plans.—BURTON v. 
ACTON (1887), 51 J. P. 566, D. C. 

—_— Dismissal of summons for deviation—Sub- 
sequent summons for similar deviation.|—<Sce 
ESTopPe., Vol. XXI., p. 229, No. 612. 


SUB-SECT. 7.—REGULATION OF STREET 
CONSTRUCTION. 


See Hicuways, Vol. XXVI., pp. 487-567, Nos. 
1992-2604. 


SuB-SECT. 8.—REGULATION OF BUILDING IN 
THE METROPOLIS. 
See METROPOLIS, Vol. XXXIV., pp. 581-592, 
Nos. 30-120. 


Sus-sect. 9.—Buripina Bye-Laws. 
A. In General. 

£11. Removal alteration or demolition of build- 
ings—On contravention of bye-laws—What bye- 
laws included.|—By Local Government Act, 1858 
(c. 98), s. 34, power is given to every local board to 
make bye-laws with respect to the level, width, & 
construction of new streets, the structure of walls 
of new buildings, the sufficiency of space about 
buildings, & the drainage of buildings, etc., & they 
may further provide for the observance of the same 
by enacting therein such provisions as they think 
necessary, as to the giving of notices, as to the 
deposit of plans & sections by persons intending to 
lay out streets or to construct buildings, as to 
inspection by the local board, & as to the power of 
the local board to remove, alter, or pull down any 
work begun or done in contravention of such 
bye-laws :—Held: the power to make provision 
as to removing, altering, or pulling down buildings 
was not confined to work executed in contra- 
vention of bye-laws relating to structure, but 
might be extended to & incorporated in bye-laws 


PART VII. SECT. 5, SUB-SECT. 9.—A. 


$12 i. Not rctrospective.]|—ToRONTO 
OoRPN. v. TORONTO ROMAN CATHOLIO 
HOOLS TRUSTEES (1925), 


SEPARATE & the 
183 Lis We 779, P. C.—-CAN. 
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torily prescribed. 





mai fe it is bad 
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p. Contract ee erect building—Bye- rable ht eh C.), 11926] 3 W. W. R. 


PART VII. SECT. 5, SUB-SECT. 9.— 
B. (a). 


313 i. Bye-law exceeding limits statu- 


Crry OF OAMBERWELL CORPN., [1925] 
Vv. L. R. 19.-—-AUS. 
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as to notice & vehoee of plans.— BAKER v. PORTS- 
MOUTH CORPN. (1878), 8 Ex. D. 157; 47L. J. Q. B. 
C. A. 

tations :—. binson v. -Eocles L. B. (1883". 
aa . Cas. at Retin v. Weill (1880), 51 L. 7 237; 

Hendon L. B. v. Pounce (1889), 48 Ch. D. 602. Refd. 

Hopkins v. Smethwick L. B. (1880), 59 L. J. Q. B. 250; 

Hanrahan v. Leigh-on-Sea U. C., [1909] 1 K. B. 263. 

312. Not retrospective.|— A builder was con- 
victed on several informations for that he, being a 
person erecting a new building, had contravened 
certain building bye-laws of a rural district 
council with regard to new buildings. Between 
Mar. & May, 1904, the builder, assisted by his 
father & a labourer, dug trenches in a plot of his 

ound for the foundations of a block of cottages. 
Fie then laid concrete foundations in the trenches, 
& laid from two to four courses of brickwork at 
the corners of the block. The bricks for the 
block were ordered in Apr. & in July the builder 
contracted with one X. to do the work of building 
the rest of the block. No work was done on the 
block from the end of May to Oct. 11, 1904, when 
X. commenced his work, in respect of which the 
informations were laid. Before Aug. 31, 1904, 
there were no byc-laws in force relating to new 
buildings within the district where the block was 
being built. Such bye-laws were made by the 
rural district council in Aug. 1904, & confirmed by 
the Local Government Board on the 31st of that 
month. The builder was convicted for infringing 
certain of these bye-laws :—-Held: the block was 
not a new building within the meaning of the 
bye-Jaws, & therefore the convictions must be 
quashed. 

It is certainly all important to remember that 
no bye-law, nor any statute, ought to have a 
retrospective operation unless it is clearly ex- 
pressed that it is to have that operation. That 
is a principle which is universally recognised 
(RipLEy, J.).—HUBBARD v. BROMLEY RURAL 
District CoUNCIL (1905), 69 J. P. 487; 3L. G. R. 
1377, D. C. 


B. Validity. 
(a) Must be intra vires. 
See, generally, Part V., Sect. 2, sub-sect. 2, ante. 
818. Bye-law exceeding limits statutorily pre- 
scribed.]|—21 & 22 Vict. c. 98, 8. 34, empowers the 
local board to make bye-laws (inter alia) as to the 
leve), width, & construction of new streets :— 
Held: a bye-law imposing a penalty on persons 
making alterations on existing buildings contrary 
to the regulations of the local board in the case of 





in eae part, ae 184.—AUS. 
mus clear. 318 v. -1—SHaw oo. CITY OF 
that which ir ad, KSSENDON CORPN., [1926] V. L. WR. 
be 461; 48 A. L. 


: T. 5643; [1926 

L. R. 314.—AUS. | ahaa 
313 vi. -—INGWERSEN v. RING- 

ee Rea eens L. R. 551; 

444.—AUS, ete anew career 
318 vii. ——-.)}—By the Municipal 

Act the corpn. of T. was autiiorised: te 

pass bye-laws, to prevent the erection 


one 
v 





}—WANSBROUGH v. Of wooden buildings. The city council 
pass & bye-law probibi the 
erection of any building other of 


avoided the contract, & a bull pee HETTI stone, brick, or other material of an 
erected under it was a nuisance.— ene Gia 1925 yeh ra incombustible natureo:—Held: the 
MOMILLAN v0. WALKER {igsp. 21) 126; 40 A. L. T. 1543; 32 .L.R. byedaw was void, as not being con- 
N. B. R. (6 P. & B.) 81.—OAN. 91.—-AUS. epee wooden buildings, & therefore 
GT Oo 818, tt ——— Orsay,» Om or eT te ee gos Gaye CAMPBELL 
v. WALKER (1884), 11 5S. C. R. 113.— WELL CORPN., [1926] V. L. R. 813 vili : : 
CAN. 58; 47 A. L. T. 116; [1926) Argus DR she wane | Howanp 
L. R. 40.—AUS. (1884), 4 O. R. 377.—OAN, 
var Met be cearkg deingathetin «= B13 iv. D BRA $13 ix. ——-.}—R. v. ON  HING 
par!— Y ncare o moclelnal v. ose, LY Ro sor, (1884), 1 BO. Re pt. 8, 148.—GAN. 


yo-law can be held good in part 


BROOK SHIRE, at! V. 
47 4. L. T. 1453 [1926] 


Argus L. R. 313 x. ——.}—QUINN »v. TOWN OF 


Part VII.—ParricuLarR Provisions. 


new streets, was not justified by their powers, & 
was void.—BROWN v. HoLtyHEAD LocaL BoaRpD 
or HEALTH (1862), 1 H. & C. 601; 1 New Rep. 68 ‘ 
sere 25; 71. T. 8382; 27 J. P. 18 . II 


A v. Gateshead ad ie £1886), 55 


nnotations -—Oonsd. Reay 

L. 1.92. Refd. Halle. Nixon (1875), 39 J. 

314. -]—A local board of health, by one of 
its bye-laws, imposed continuing pecuniary penal- 
ties upon any person who should construct any 
works, or do, or omit to do, any act, or to comply 
with any requirement of the board, or should 
make any alterations in any works after comple- 
tion, or any deviation from or alteration in any 
plan approved by the board, whether in new or 
existing buildings, contrary to the provisions 
therein contained, or do any act, matter, or thing 
contrary to the bye-laws made under the authorit 
of 21 & 22 Vict. c. 98, a. 34, or omit, neglect, or fail 
to perform & execute any of the works, matters, or 
things required by such bye-laws, or in any 
manner transgress the same bye-laws or any of 
them: & the board by the same bye-law were 
empowered to remove, alter, pull down, or other- 
wise deal with such works as the case might 
require :—Held : a conviction by justices imposing 
& pecuniary penalty on applt. under the above 
bye-law, was bad; such bye-law being ultra vires, 
& beyond the authority conferred on the local 
board by 21 & 22 Vict. c. 98, s. 34.—Youna v. 
Epwanpbs (1864), 33 L. J. M. C. 227; 11 L. T. 424. 


Annotations :—Consd. Hall v. Nixon (1875), L. KR. 1 8. B. 
52; Reay v. Gateshead Corpn. (1886), 55 L. T. 92. efd. 
Baker v. Portsmouth Corpn. (1877), 3 Ex. D. 4. 


315. -|—21 & 22 Vict. c. 98, s. 44, enables 
a local board of health to make bye-laws with 
respect to the drainage of buildings, to water 
closets, privies, ashpits & cesspools in connection 
with buildings :—Held: 21 & 22 Vict. c. 98, s. 34, 
did not empower the making of a bye-law that 
no dwelling house shall be erected without having 
at the rear or side thereof a good & sufficient back 
street or roadway at least 12 fect wide communi- 
cating with some adjoining public street or high- 
way for the purpose of affording access to the 
privy or ashpit of such house.—WAITE v. GARSTON 
LocaL Boarp (1867), L. R. 3 Q. B. 5; 387 L. J. 
M.C.19; 171. T. 201; 32 J. P. 228; 16 W. Rh. 
78. 


Annotations :—Consd. NR. ». Goole L. LB., [1891] 2 Q. B. 212. 
Refd. Rudland v. Sunderland Corpn. (1884), 52 L. T. 617. 


316. -}—An urban sanitary authority 
made the following bye-law under 21] & 22 Vict. 
c. 98, all bye-laws made under which are deemed 
to be bye-laws under 1875 Act, if not inconsistent 
with any of the provisions of 1875 Act: ‘‘ no new 
house shall be occupied until the house drainage 
has been made & completed, nor until such house 
has been certified by the local board, or their 
officer authorised to give such certificate, after 
examination, to be in every respect fit for human 
habitation in their or his opinion” :—Held: the 
bye-law was reasonable & not inconsistent with 
any of the provisions of 1875 Act, & therefore 
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valid.—HorskLu v. SWINDON New Town Loca 
Boarp (1888), 568 L. T. 782; 52 J. P. 697, D. C. 

817. Bye-law prohibiting building on open 
Fe Ra Spaces belonging to buil Bt 
plication of bye-law to old buildings.]|—A bye-law 
made under 21 & 22 Vict. c. 98, s. 34, stated that 
whenever any open space had been left belonging 
to any buildings, euch space should never after- 
wards be built upon without the consent of the 
local board; & without leaving a specified open 
space corresponding to the height of the building : 
—Held: this bye-law either applied to new 
buildiugs, or, if it included old buildings, it was 
bad ws being unreasonable & in excess of the 
powers given by 21 & 22 Vict. c. 98,8. 34.— 
aoe v. REEs (1801), 25 J. P. 780: 7 Jur. N.S. 


Annotation ‘—Distd. Hobbs vc. Dance (1873), L. RK. 9 CP. 


318. Bye-law imposing penalty for continuing 
offence—Penalty not running from notice of 
offence.|—On Dec. 11, 1885, an information was 
preferred against applt. for that he, between Mar. 
16, 1885 & Oct. 1885, had commenced the execu- 
tion of works the plans of which were not in 
conformity with the bye-laws, & had erected such 
works notwithstanding the disapproval of the 
urban sanitary authority, & permitted the same 
to continue, notwithstanding written notice of 
such contravention of the bye-laws. By bye-law 
5, sect. 9, if the person intending to construct new 
houses shall construct, or cause to be constructed, 
any works, or do any act, or omit to do any act, 
or comply with any requirements of the local 
board, contrary to the provisions herein contained, 
he shall be liable for each offence to a penalty not 
exceeding £5, & he shall pay a further sum not 
exceeding 40s. for each & every day during which 
such works shall continue or remain contrary to 
the said provisions. The justices convicted applt. 
of the offence, & ordered him to pay the penalty of 
£5 & costs, & also to pay a further sum of 5s. per 
day from Oct. 12, 1485, being the day on which 
resps. first served a notice of objection, to Dec. 11, 
1885, being the day on which the said information 
was laid :—Held: the conviction could not be 
sustained & byc-law 5, para. 9, was bad, because 
there was no authority to inflict, by a byc-law, a 
continuing penalty for merely not pe down a 
building actually erected & completed; (2) the 
bye-law was ultra vires, because, under Public 
Health Act, 1848 (c. 63), 5s. 115, a continuing 
penalty is to run only for each day after written 
notice of the offence has been given by the local 
board. Public Health Act, 1848 (c. 63), 5. 115, 
does not authorise the infliction of a continuin 
penalty for each day during which the works shall 
continue contrary to the provisions of the bye- 
laws.—REAY v. GATESHEAD CORPN. (1886), 55 
L. T. 92; 50J.P. 805; 34 W. RK. 682; 27. LR. 
594, D. C. 

Annotation :—.18 to (2) Refd. Welsh v. West Ham Corpn., 

[1900] 1 Q. B. 324. 
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Sect. 5.—Building regulations: Sub-sect. 9, B. (0); 
C.&D. Sect. 6: Sub-sect. 1, A.] 


(b) Must be Reasonable. 


See, generally, Part V., Sect. 2, sub-sect. 5, ante. 

319. Bye-law requiring notice of new bullding— 
Twenty-one days’ notice.|—Applt. was convicted 
under a bye-law made under local Acts by the 
council of the city of Leeds, by which any person 
erecting any new building without giving twenty- 
one days’ notice in writing of his intention to the 
corpn., or without having the plans approved of 
by the corpn., or in anywise contrary to plans 
& sections which had been approved by the ¢ rpn., 
was made liable to a penalty. It was not shown 
whether or not the buildings erected by applt. 
complied with the local Acts. These Acts gave 
a right of appeal to quarter sessions from any 
determination of the corpn. under the Acts :— 
Held: having regard to the special provisions of 
the Acts, the bye-law was reasonable & valid, & 
applt. was rightly convicted.—Cook v. HAIiINs- 
woRTH, [1896] 2 Q. B. 85; 65 1. J. M. C. 1905 
161. T. 61; 60 J. P. 4303 44 W. RR. 5413 12 
T. 1. R. 482; 40 Sol. Jo. 547, 1). C. 
mia darth isan Smith ». Chorley District Council, [1897] 


820. —--— Fourteen days’ notice.|—A bye-law 
of a Local Government Board required every per- 
son intending to build to give fourteen days’ 
written notice, & also plans, ctc., to the surveyor, 
the jens to be delivered on the Tuesday previous 
to the fortnightly meeting, the board within 
fourteen days to signify its approval, & any person 
building without) such notice & plans, or without 
the approval of the board, to forfeit 40s. for each 
offence. Another bye-law also authorised the 
board to remove works done contrary to the 
bye-laws :—Held: such bye-laws were within the 
powers of the board & were reasonable, & a person 
offending against them might properly be fined, 
irrespective of any power of the buard to take 
down the building.— HALL v. Nixon (1875), L. RH. 
10 Q. B. 1523 441. J.M.C. 51; 32 L. 7. 87; 39 
J.P. 38413 23 W. RR. 612. 

Annotations :— Apld. Baker v. Portsmouth Corpn. (1877), 3 
Kix. LD. 4. Distd, Roay v. Gateshead Corpn. (1886), 55 
L. T. 92. Refd. Tho Ruby (1890), 59 L. J. p 63. 

321. Bye-law empowering approval or dis- 
approval of plans—- Where right of appeal.j— 
Cook v. LLAInswortH, No. 319, andle. 

822. Bye-law prohibiting building on open 
spaces—-Open spaces belonging to bulldings—Ap- 
plication of bye-law to old buildings.}—-Tuckenr v. 
KEES, No. 317, ante. 

323. -|—A_ local improvement Act 
authorised bye-laws to be made for sufficiency of 
space about buildings. <A byc-law said that every 
new building should have in the rear or side an 
open space of at least. 150 square fect, & wherever 
any open space has been left. when the building 
was approved, such space shall not afterwards be 
built upon without approval :—Held: the bye- 
law was bad so far as prohibiting future buildings 
on the space in rear.—QUINBY v. LIVERPOOL 
Corpn. (1888), 53 J. P. 213, D. C. 

See, also, Sub-sect. 2, B., ante. 


PART VII. sts 5. SUB-SECT. 9.— 


G. Prohibition of crection of buildings 
within fixed distance of atrect line— 
Bye-law removing prohibition in favour 
of individual owner.)-——Re Woon & 
WINNIPEG CORPN. (1911), 21 Man. L. R. 

d. Bye-law requiring submission of 

na to engincer.}—A bye-law 
providing that plans & spocifications 
of all additions, altcrations, or ronewals 
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f. Bye-law prohibiting occupation of 


Pusiic HEALTH AND Loca ADMINISTRATION. 


324. Bye-law requiring provision of open spaces 
—Adjacent to new domestic buildings—Application 
to extension of old buildings.|—Plitfs. proposed to 
build an addition to the front of one of the school 
boarding houses consisting of a projection con- 
taining three rooms one above the other. By 1907 
Act, s. 23, this addition was deemed to be a new 
building for the purposes of the Public Health 
Acts & any bye-laws made thereunder. Defts. 
refused to approve the plans, as the proposed 
addition would infringe one of their bye-laws, 
which provided that every person who shall erect 
a new domestic building shall provide in the rear 
of such building an open space exclusively belong- 
ing to such building, & of an aggregate extent of 
not Jess than 150 square feet. Pltfs. contended 
that the bye-law was unreasonable because it 
was impossible to provide an open space at the 
rear of a new building which consisted of an addi- 
tion to an existing building :—Held: the bye- 
law was unreasonable & therefore bad.—REPTON 
ScnooLt (GOVERNORS) v. REPTON RURAL DISTRICT 
CouNcIL, [1918] 2 K. B. 183; 871. J. K. B. 897; 
119 1. T. 176; 82 J. P. 257; 34 T. L. R. 407; 
16 L. G. RR. 569, C. A. 
innotations :—Apld. A.-G. v. Denby, [1925] 1 Ch. 596. Refd. 


Sutton Harbour Improvement Co. v. Foster (1920), 123 
L. T. 649. 


325. —-—- —-— Hotel bounded by sea & park.]— 
A.-G. v. DENBY, No. 333, post. 

See, also, Sub-sect. 2, B., ante. 

326. No provision for exceptional cases — 
Penalty for non-compliance.|—-POMEROY v. MArn- 
VERN URBAN Districr CounciL, No. 329, post. 

827. ———- ———-.] — A rural sanitary authority, 
invested with urban powers, made a bye-law under 
1875 Act, 8s. 157, prohibiting the erection within 
their district of a new building not constructed 
of brick stone, or other hard & incombustible 
material :—Held: (1) the fact that the bye-law 
did not reserve to the sanitary authority any power 
to exempt exceptional cases from its operation, 
as for instance where the building was remote 
from other dwellings & had all its rooms on the 
ground floor did not make the bye-law unreason- 
able & void; (2) if, upon the hearing of an infor- 
mation for a breach of the bye-law the justices 
were of opinion that, having regard to the pur- 
poses for which the bye-law was made, it was not 
necessary to enforce it under the special circum- 
stances of the case, they might in the exercise of 
their discretion under Summary Jurisdiction Act, 
1879 (c. 49), s. 16, notwithstanding that a breach 
of the bye-law had in fact been committed, dis- 
miss the information or impose only a nominal 
penalty.—Sait v. Scorr Har, [1903] 2 K. B. 
245; 72 L. J. K. B. 627; 88 L. T. 868; 67 J. P. 
306; 52 W. R. 95; 19 T. L. R. 518; 1 L. G. R. 
758 3; 20 Cox, C. C. 492, D. C. 
Annotations :-—As to (1) Apld. Pomero 

(1903), 67 J. P. 375. det 


v. Malvern U. D. ©. 
(1905), 69 J.P. 281, rane 


o (2) Refd. Barnard v. 


C. Breach. 


328. Liability of person erecting —- Inadequate 
thickness of walls.|—BRowN v. EDMONTON LOCAL 
BOARD, No. 244, ante. 


house—Uniess it possesses certain front- 
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Part VII.—ParticuLaR PROVISIONS. 


829. Continuing offence—No penalty where no 
control over building.)— (1) Bye-laws ya to the 
construction of buildings ought to contain pro- 
visions under which the hard & fast rules they 
lay down may be dispensed with in the case of 
buildings of exceptional character to which those 
rules are unsuited. But the absence of such pro- 
visions does not render the bye-laws invalid as 
being unreasonable. 

(2) Where, however, proceedings are taken for 
a breach of a bye-law in the case of such a building 
it is competent to the justices to treat non-com- 
pliance with the bye-law as a trifling offence 
within the meaning of Summary Jurisdiction Act. 
1879 (c. 49), s. 16, & to dismiss the information 
accordingly. 

(3) A person who erects a new building in con- 
travention of a bye-law made under 1875 Act, 
8. 157, cannot be convicted of the continuing 
offence under 1875 Act, s. 158, consisting in the 
continued existence of the building in such a 
form or state as to be in contravention of the 
bye-law, unless he retains such control over the 
building as renders him in fact responsible for 
the continued existence of the building in that 
state.—POMEROY v. MALVERN URBAN DISTRICT 
CounciL (1903), 89 L. T. 555; 67 J. P. 375; 
19 T. L. R. 597; 1 L. G. R. 825; 20 Cox, C. Cc. 
572, D. C. 

Annotations :— As to (2) Refd. Barnard ». Barton (1905), 69 
J. 1,281; Owner r. King (1922), 128 L. 1. 307. isto (3) 
Consd. Airey v. Smith (1907), 76 L. J. K. B. 768. 

330. Summary jurisdiction of justices.) — Sar 
v. Scotr HALL, No. 327, ante. 

331. ———.] — POMEROY v. MALVERN URBAN 
Districr Councit, No. 329, ante. 

332. Penalty must be reasonable.] — Byc-laws 
under 1875 Act, s. 157, are of a penal character, 
& ought not to be construed so as to impose upon 
the party whose compliance with them it is sought 
to enforce any greater burden than the bye-laws 
in their fair & natural construction will allow. 
A.-G. v. DORIN, [1912] 1 Ch. 3693 8&1 L. J. Ch. 
225; 106 L. T. 18; 76 J. P. 181; 28 T. Tn. R. 
105; 56 Sol. Jo. 123; 10 L. G. R. 104. 


D. Suspension. 


333. Suspension of bye-law-——Operation of order 
of Ministry of Health.|—1875 Act, s. 157, enables 
an urban authority to make bye-laws with respect 
to: (a) construction of new streets; (6) structure 
of new buildings; (c) air space & ventilation of 
buildings; (d) drainage of buildings. In Mar. 
1923, an urban authority adopted certain bye- 
laws under 1875 Act, s. 157, which were sanctioned 
in May. Bye-law 7, clause 1, provided that any 
person erecting a new domestic building should 
provide in the rear an open space of 150 square 
feet exclusively belonging to that building, ex- 
tending throughout the entire width, & with a 
minimum distance of 20 feet across for a building 
between 25 & 35 feet high. The open space, at 
least for that distance, was to be free from any 
erection above the level of the ground except a 
water closet, earth closet, privy, or ashpit. Clause 
4 provided that the height of the building was to 
be measured upwards from the level of the ground 
over which such open space shall extend. Housing, 
Town Planning, etc., Act, 1919 (c. 35), 8. 25, 
which was continued to Dec. 31, 1923, by the 
Expiring Laws Act, 1922 (c. 50), provides that 
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notwithstanding any building bye-laws, a local 
authority may consent to the erection & use for 
human habitation of any buildings erected in 
accordance with regulations made by the Minister 
of Health, formerly the Local Government Board, 
& by Housing, Town Fianning, etc. Act, 1919 
(c. 35), s. 40, the expression building bye-laws 
includes bye-laws made under 1875 Act, s. 157, 
with respect to new buildings, including the 
drainage thereof, & new streets. On Sept. 16, 
1922, the Minister of Health made regulations 
providing that a local authority, notwithstanding 
any building bye-laws, might up to Dec. 31, 1928, 
consent to the erection, cte., of any building 
complying with the conditions in the sched., 
which were mainly as to construction & materials, 
& did not touch the question of air space. In 
Sept., 19238, deft. bought a site for a hotel on the 
Parade at Lyme Regis. This site faced the sea 
on the south, & ran back 50 feet to the north. 
The land in its natural state ran up the side of 
a hill, but a large portion, going back 40 fect, had 
already been excavated to the parade level. The 
remaining 10 feet strip on the hill at the north 
was bounded by n public park. This park was 
also the west boundary, but between it & the 
excavation was a piece of ly ground, which 
deft. had undertaken to use as his private garden, 
The plans prepared by the borough surveyor 
showed the hotel going back 28 feet with a back 
annex up to the second floor containing a heating 
chamber, bathrooms & water closets. This annex, 
which was 13 feet. wide, went back another 10 feet. 
The height) of the hotel, if measured from the 
bottom of the excavation, was 84 feet. On 
Dee. 10, 1923, the Building Committee, appointed 
under 1875 Act, s. 200, for the purpose of that Act, 
which by sect. 158 include enforcing the observance 
of bye-laws, duly passed the plans, which in fact 
complied with the Minister of Health's conditions, 
& the building proceeded accordingly. 

Tn the same action by the A.-C. for a mandatory 
injunction to restrain the breach of bye-law 7: —~ 
Held: (1) bye-law 7 was a building bye-law within 
s. 25 of the Housing, Town Planning, ete., Act, 
1019 (c. 35), 8. 25, & consequently notwithstanding 
that) bye-law, the Building Committee had full 
power to consent to the erection of a building 
complying with the Minister of Health's conditions, 

(2) As applied to hilly ground the bye-law was 
uncertain, as it gave no indication how the ground 
level was to be ascertained for such a site. 

(3) As applied to a site facing the open sea & 
bounded on the back & one side by a publie park 
the bye-law was unreasonable,-—-A,-G. v. DENBY, 
(1925) 1 Ch. 596; 04, J. Ch. 434; 133 1. T. 
722; 895.P. 145; 231. G. R. 625. 


Sect. 6.—-CARE OF THE SICK AND PRE- 
VENTIVE MEASURES 


SUB-SECT. )].-—~-LIOSPITALS. 
A. In General. 


334. Contract for work on hospital —- Given by 
member of provisional committee--Whether hos- 
pital funds alone lfiable.|—-If a builder do work at 
an intended hospital on the order of the physician 
& surgeon, they being announced to deliver lectures 
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Sect. 6.—Care of the sick and preventive measures : 
Sub-sect. 1, A., B. & C. (a).] 


there, & being members of the provisional com- 
mittee, such builder is not bound to look solely 
to the funds of the hospital for payment, but 
may sue the persons who gave the order, unless 
he was distinctly informed that the dealing was 
to be on the terms of looking for payment to the 
funds of the hospital only.— PINK v. SCUDAMORE 
(1831), 5 C. & P. 71, N. P. 

Annotation :-—Mentd. Steele v. Gourley & Davis (1887), 3 

T. L. HR. 772. 

335. Duty of local authority to conduct with 
care & skill.|—CHAPMAN v. GILLINGHAM URBAN 
DIsTRICT COUNCIL (1903), Times, Mar. 28. 

336. Hospital for infectious disease as danger to 
neighbouring residents—Nuisance—Injunction to 
restrain.)——Defts. established within 685 yards 
of pltf.’s house a camp for smallpox patients. 
Pitf. alleged that the health of the neighbourhood 
had been endangered by the camp, & that the 
camp was a nuisance, & claimed an injunction 
to restrain defts. from maintaining the same :-— 
Held: pltf. had failed to prove that there was any 
danger to him or his property, & the action must 
be digmissed.— FLEET v. METROPOLITAN ASYLUMS 
BoarpD, DARENTH SMALLPOX CAMP CASE (1886), 
27. L. R. 361, C. A 


Annota’ions :—Apld. Bondclow v. Wortley Union (1887) 
57 L. J. Ch, 762 ; Matthows v. Shofticld Corpn. (1887), 31 


Sol. Jo. 773. Consd. A.-G. v. Manchester Corpn., [1893] 
EG Refd. A.-G. v. Nottingham Corpn., [1904] 1 
he e 
387. -- --- ----- -----.] —MATTHEWS v. SHEFFIELD 
Conpn, (1887), 31 Sol. Jo. 773. 
838. --—- --- - —-—.]—FPltfs. were the owners 


of houses in proximity to which defts., a rural 
sanitary authority, had established a smallpox 
hospital. In an action to restrain the user of 
the hospital on the ground of nuisance, the ct. 
being satisfied on the evidence that pltfs. had 
made out a case of real appreciable injury, though 
not a great one, granted an interim injunction.— 
BENDELOW v0. WORTLEY UNION (1887), 57 L. J. Ch. 
762; 57 L. T. 849; 36 W. RR. 168; 47. L. R. 67. 

339. ----— -—— ——..]|—A motion was made at 
the relation of a district local board & private 
inhabitants of the district for an interim injunction 
to restrain the corpn. of Manchester from establish- 
ing on a site in the district, at a distance of about 
a mile & a half from the city boundary, a small- 
ie hospital for the use of the inhabitants of 

anchester, on the ground that such a hospital 
was necessarily a source of danger to the health 
of the public in its neighbourhood. The relators’ 
district was comparatively not thickly populated : 
—-Held: (1) on the balance of convenience & 
inconvenience the relators were not entitled to 
an injunction, inasmuch as the granting of an 
injunction might result in penning back the disease, 
& thus cause irreparable Injury to the citizens of 
Manchester ; (2) the relators had failed in showing 
such probability of danger as was required to 
justify the ct. in granting an interim injunction.— 
A.-G. v. MANCHESTER CORPN., [1893] 2 Ch. 87; 
62 L. J. Ch. 459; 68 L. T. 608; 41 W. R. 459; 
97. L. BR. 315; 87 Sol. Jo. 325; 3 R. 427; 
sub nom. CROFTON v. MANCHESTER CORPN., 
WITHINGTON LocaL BoARD v. Samm, A.-G. v. 
Samm, 57 J. P. p. 843. 


Annotations :-—48 to (1 Consd, A.-G. v. Nottingham Corpn., 
{1904} 1 Ch. 678. Re - Pothick «. Plymouth Corp. 
pega) 70 L. T. 304; Mudge v. Penge U. Dc. (1916), 80 

P. 441. Generally, Mentd. East London Ry. v. Thames 
Conservators (1904), 68 J. P. 802; A.-G.e. ry Kennard 
%. Same (1919), 88 L. J. Ch. 410; Idtohfield-Speer v. 
Queen Anne’s Gate Syndicate (No. 2), {1919} 1 Ch. 407, 


340. ——.]—A.-G. wv. GUILDFORD, 
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GoDALMING & WOKING JOINT HospitaL BOARD 
(1895), 12 T. L. R. 54. 

341. --— -|— Harrop v. OSSETT 
CoRPN. (1898), as reported in 14 T. L. R. 308. 
Annotations :—Mentd. Fielden ». Morley Corpn. (i 898), 67 

L. J. Ch. 611.; Tome v. Clacton U. D. C. (1898), 42 Sol. Jo. 

672: The Ydun, (1899) P. 236; Parker v. L. C. C., [1904] 

2 K. B. 601; Bradford Corpn. v. Myers, [1916] 1 A. C. 

242; Ware & De Freville v. Motor Trade oen., (1921) 

3 K. B. 40; Bhagchand Dagdusa Gujrathi v. Secretary 

of State for India in Council (1927), 43 T. L. R. 617. 
1887 deft., as lessee, covenanted not to carry on 
any noisy, noisome or offensive trade, nor do 
anything which might be noisome, injurious or 
offensive to the lessor or his tenants. In 1889 the 

roperty was conveyed, subject to the lease, to 
W.. who covenanted not to use the premises 
otherwise than as a private dwelling-house. In 
1893 W. conveyed the premises, subject to the 
lease, to deft., to the intent that the term should 
be merged. Deft. used the premises as a hospital 
for surgical tuberculosis :—Held: the carrying-on 
of the hospital was not a nuisance at common law, 
nor a breach of any covenant in the lease, but deft., 
by reason of the merger, was bound by the 
covenant in the deed of 1889, & must be restrained 
from using the premises otherwise than as a private 
dwelling-house.-—Frost v. KING Epwarp VII. 
WELSH, ETC. ASSOCN., [1918]2 Ch. 180; 87 1. J. Ch. 
661; 119 L. T. 220; 82 J. P. 249; 34 T. L. R. 
ra 62 Sol. Jo. 584; onappeal, 35 T. L. R. 138, 

343. —-  -—— Evidence relating to 
similar hospitals elsewhere.|—A.-G. » NorTrina- 
HAM CORPN., No. 7, ante. 

344. —--— Negligence — Alleged spread of in- 
fection.] —- CHAPMAN v. GILLINGHAM URBAN 
District COUNCIL (1903), Z'imes, Mar. 28. 

45. ——- -—-— --—-.]—-An isolation hospital 
had been erected, owing to an outbreak of 
diphtheria, on Jand adjoining the house in which 
plitf. lived with his family. One of pltf.’s children, 
aged seven, caught diphtheria. Four days pre- 
viously she had crawled under the wire fence 
separating the hospital from pltf.’s land & had 
approached the hospital where the infected children 
& nurses were. She had also played with a kitten 
which had lived at the hospital :—Held: there 
was no evidence of negligence on the part of defts. 
to go to the jury, as the child might have caught 
the disease in many different ways.—SHERWELL 
v. ALTON URBAN DIstTRIcT COUNCIL (1909), 25 
T. L. R. 417. 

Noxious or offensive business.|—Sce No. 
346, post. 

Liability of hospital authority for acts of staff.|— 
See MEDICINE & PHARMACY, Vol. XXXIV., p. 550, 
Nos. 86, 87. 

Public Authorities Protection Act, 1893 
MS rt NEGLIGENCE, Vol. XXXVI., p. 131, 

oO. . 

Commission of nuisance—-Statutory protection.} 
——-See PUBLIC AUTHORITIES, p. 44, No 256, ante. 
Hospital as breach of covenant against 
nuisance.|—-See LANDLORD TENANT, Vol. 
XXXI., pp. 159, 163, 165, Nos. 2927, 2928, 2963, 
2976, 2977. 

Erection of hospital for infectious disease.]— 
See Nos. 336-3438, ante. 

Contraction of infectious disease by hospital 
employee— Whether injury within Workmen’s Com- 
pensation Acts.|—See Master & SERVANT, Vol. 
XXXIV., p. 272, No. 2805. 

County & borough lunatic asylums.] — See 
Sp ge Vol. XXXIII., pp. 247, 248, Nos. 1678— 
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Part VII.—ParticuLaR PROVISIONS. 


B. Under Public Health Acts. 


See 1875 Act; Public Health (Ships, etc.) Act, 
1885 (c. 35); 1891 Act; 1907 Act matt Act. 
346. Smallpox hospital— Whether noxious or 
offensive business.]—-A local urban authority pro- 
posed to erect a temporary smallpox hospital on 
land of their own within the district of an adjoin- 
ing local authoritv without their consent. The 
adjoining local authority brought an action & 
moved for an injunction to restrain them from 
erecting the hospital:—Held: the smallpox 
hospital was not a noxious or offensive business 
within 1875 Act, s. 112; (2) the local authority 
were empowered under 1875 Act, s. 131, to establish 
a hospital outside their own district: without the 
consent of the local authority of the district in 
which they established it; (3) 1875 Act, s, 285, 
requiring the consent of the local authorities of 
adjoining districts, had no application to such 
@ case.—WITHINGTON LOCAL BoaRD OF HEALTH 
v. MANCHESTER CoRPN., [1898] 2 Ch. 19; 62 
L. J. Ch. 393; 68 L. T. 330; 41 W. R. 306, 
9T. L. R. 257; 387 Sol. Jo. 249; 2 R. 3673 sub 
nom. CROFTON v. MANCHESTER CORPN., WITIING- 
TON Local BoaRD v. SAMB, A.-G. v. SAME, 57 
J.P. 340, C. A.; subsequent proceedings, sub nom. 
A.-G. v. MANCIIESTER CorRpn., [1898] 2 Ch. 87. 


Aeon eneratty, Mentd. Cave v. Horsell (1912), 106 
de ° ° 


347. ——~ Erection outside area of local authority 
—On land belonging to local authority—What 
consents necessary.|— WITHINGTON LocaL Boarp 
OF HEALTH v. MANCHESTER CorRPn., No. 346, ante. 

48. Provision for sale of land for ‘* build- 
ing sites ’’-— Agricultural lease.|—Agricultural 
lease; power to sell part. of farm for ‘ building 
sites ’’’; sale of land for site of a smallpox hospital : 
—Held: not within the meaning of the provision.— 
ENGLISH v. TYNEMOUTH Corpn, (1903), 67 J. P. 
230; 11. G.R. 177, 1). C. 

349. Duty of local authority— To receive all 
patients in their district.|—R. or. RAWTENSTALL 
CORPN. (1894), 10 IT. L. RR. 643, D.C, 
Annotation :—Retd. Bury & District. Joint Hospital Board 

v. Choriton Union Grdnsa. (1905), 70 J. J. 31. 

350. Cost of maintaining patient in hospital-— 
From whom recoverable—Patient.|— HULL Corpn. 
v. MACLAREN (1898), cited in Halsbury’s Laws 
of England, Vol X XIIT., p. 434. 

nnotarion : pld. Farqubar v. Isle of Thanct Hospital 

Board (1904), 68 J. P. 319. 

351. ——— — Who is a patient.)|—There 
is no statutory liability cast, by 1875 Act, s. 132, 
upon persons in loco parentis to pay for the 
maintenance of children, not paupers, maintained 
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in a hospital by a local authority. FARQUHAR v, 
ISLE OF NET HosprraL BoarD (1904), 68 J. P. 
319; sub nom. Iste oF THANET JornT HOSPITAL 
Boarp v. Farquuar, 2 L. G. R. 1810, D.C. 

352. ——— Parent or guardian—Absence of 
contract express or implied.J—Hvuiri Corpn. v. 
MACLAREN (1898), cited in Halsbury’s Laws of 
England, Vol. XXITI., p. 434. 





Annotation :-~Apld. Farquhar v. Isle of Thanet Hospital 
Board (1904), 68 J. P. 319. 
3853, ——- ——- ——- ———.] — Certain pauper 
children chargeable to the guardians of the (CO, 


union were, under Poor Law (Certified Schools) 
Act, 1862 (c. 43). sent to a school situated in the 
urban district of T. An outbreak of fever having 
occurred at the school some of the children were 
taken to a hospital provided by the B. & D. Joint, 
Hospital Board, constituted by Provisional Order 
under 1875 Act, s. 279. The children were so 
taken at the instance of the medical adviser to the 
school, who was also the medical officer of health 
for the T. district; the authority of the guardians 
of the C. union was not obtained for the removal 
of the children to the hospital. The urban district 
of T. was one of the constituent distrcts of the B. 
& DPD. Joint Hospital Board; the C. union was 
outside such constituent districts. Upon an action 
by the 8B. & 1). Joint Hospital Board against tho 
guardians of the C. union to recover the expenres 
of maintenance of the pauper children in the 
hospital :—Held: (1) pltfs. could not recover 
under any statutory provisions; (2) there was, in 
fact, no promise by the superintendent of the school 
to repay the expenses of maintenance of tho 
children in the hospital, & moreover, that the 
superintendent had no authority to pledge the 
credit of defts. to any expense outside the school ; 
(3) there was no such urgency as to create an 
implied request by defts. to pltfs. to maintain the 
children in the hospital. 

Semble: even if the case had been one of 
urgency pltfs. would not have been entitled to 
recover.—-BuURY & Districr Joint LLOsPITAL, 
Hoarp v. Cnoruron Onion (1905), 70 J.P. 3l; 
417. G. R. 489. 


C. Under Isolation Hospitale Acts. 
(a) EKetablishment of Hospitals and Hoamital 
Districta. 
See Isolation Hospitals Acts, 1803 (c. 68) ; 


1901 (c. 8). 

854. Aitveation of order made for establish- 
ment of hospital—Limitation of power to ailter--- 
Isolation Hospitals Act, 1893 (c. 68), ss. 9, 10.]--- 
(1) Above Act, 8. 10, which gives a county council 


for that purpose in a municipal corpn., 


PART VII. SECT. 6, SUB- .1.—B. such expense.—PRINCE ALBERT CORPN. 

349 i. Duty of hat satire a v. BTURGILL (Sask.), (1915) 3 W. W. RR. is ao breach of trust wach will be 
receive all tente in thetr district.j— 451.—CAN. restrainod b yea Ee a ie 
TORONTO OSPITAL FOR CONSUMP- h. Liabihty ef municipality—-For apie ae "i oT NZ. . , 
TIVES v. TOWN OF SUDBURY CoRPN., expenses incurred _by local board of soda MTs Ne Bes ee ea alc: 
(1925] 2 D. L. RR. 1019; 56 0. L. R. health.}—Public Health Act, 1895, o. Liability to provide surgiea te 
ae tl Imporos upon the es or aC, ng pulls werk Tattle,” Works 

349 ii. —~— ——.] — Toronro  Palities wherein local boards of health Si Act, 1906, s. 3, docs not 


GENERAL HOBPITAL TRUSTEES v. TOWN 


OF RENFREW CORPN. 58 


(1925), 
O. L. ht. 71.—CAN. 
852 i. Cost of maintaining patient in 
hospttal—From whom abouts 
Parent or f contract 


guardian—- Absence o 
ess or implied.}—Where a child 


249.—CAN, 





639.—CAN. 


are established, no Hability, which can 
be enforced by action, for the ex 
or contracts of such boards. t 
v. MONOTON CORPN. (1901), 35 N. B. h. 


k. ——-,] —- CAPE BRETON 
County v, McKAY (1891), 18 8. C. HK. 


on a co. constructing a public 
Othe obligation to provide hospitals 
& surgical attendance for the treatment 
of rsonal injuries sustained by 
employees. — GRAND TRUNK Paciric 
Ry. CO. v. WaITE (1910), 43.5. ©. B, 627, 
—CAN. 


MBOR 
RUIAE 


p. ——- Lumber comp.)—UNOER 9, 


en to & municipal hospital by its 

father is not ion t there of’ the 1. Acquisition of site—For_ establish- Herrten Lumper Co. (1918), 42 
father’s own free will, but because he o -}—OTTAWA BOARD OF OMT Rh. 638; 14 0. W. N 66; 42 
believea he is compelled to do s0 by PARK MANAGEMENT ¥. OTTAWA CORPN. DL. k  690.—CAN. 

officials whom he believes to (1901), 21 C. L. T. 378.—OAN. ‘Sanatorium catering for sublte 
euthorised to 30 compel him & the im, — ——.}-Regp ». OTTAWA poner aliy-—-Not exclusively for sch— 
in belief that the superintendent Corp, (1901), 21 C. L. T. mags Se rit coca igi L joan ANA 

——— ——,}-The ONT " 

forte Cae et oa “ania ae lover Dompital on land TORIUM TRUSTEES, (1919) ©. P. D, 166. 
the father cannot be held Hable for reserved for public reareation, & vested —#. F. 
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Sect. 6.—Care of the sick and preventive measures: 
Sub-sect. 1, C. (a), (b) & (c), & D.; sub-seel. 2, 
A., B. (a) & (b), C., D., H. & F.) 


power to ‘make regulations for the election, 
rotation, & qualification, & for all other matters 
relating to the constitution of any ‘“‘ hospital 
committee must, by virtue of Interpretation Act, 
1889 (c. 63), s. 32 (3), be so contrued as to include 
a power ‘to rescind, revoke, amend, or vary : 
such regulations, & consequently an order of & 
cty. council rescinding an order constituting an 
existing hospital committee, & substituting for it 
a new committee constituted upon a different 
principle, is not ultra vires. 

(2) Above Act, s. 20, which empowers a county 
council on the application of a hospital committee, 
with the consent of the loca) authority to alter 
any order made for the establishment of a hospital, 
is limited to an order made under above Act, 8. 9, 
after a local inquiry as to the necessity for the 
establishment of an isolation hospital, & has no 
reference to regulations made under above Act, 
8. 10.—A.-G. », DERBYSHIRE COUNTY COUNCIL, 
(1916] 2 A. C. 283; &5 L. J. Ch. 553; 115 LL. T. 
$2; 80 J.P. 417; 32 T. L. 1. 558; 60 Sol. Jo. 
O18 ; M4..6G. R. 709, i. L. 

Isolation hospitals as danger to neighbouring 
residents.|— See Nos. 336-343, ante. 


(6) The Hoapital Committee. 
See Isolation Hospitals Acts, 1893 (c. 68); 1901 


(c. 8). 

855. Constitution & regulation by county 
council—-Power to rescind previous regulations— 
Interpretation Act, 1889 (c. 63), s. 32 (3).|—A.-G. 
v. DERBYSHIRE County Councit, No. 354, ante. 


(c) Management and Eapenses of Hospital. 

356. Employment of staff—Matron—Removal 
at pleasure—-Dismissal without reason assigned or 
notice given.|—DPltf. was employed by defts. as 
matron of an isolation hospital, at a salary of £60 
per annum. ‘Yhere was no contract between the 
partics as to dismissal or notice to terminate the 
employment :—Held: pltf. was removable by 
defts. at their pleasure, under 1875 Act, s. 189, & 
therefore, defts. were entitled to dismiss her with- 
out assigning any reason & at any time without 
notice.—Woop v. East Wam UrnsBan District 
CoUNCIL (1907), 71 J.P. 129; 56 L. G. R. 403, CO. A. 

357. Management expenses of joint hospital— 
Agreement for apportionment—Enforcement,]— 
WOISTANTON UNITED URBAN CouNcIL vv, TUN- 
BTALL URBAN CounciL, [1911] 1 Ch. 2293; 80 
I. J. Ch. 418; 103 L. T. 4738; 75 3. P. 208: 9 
L. G. BR. 557, CA. ; 


D. Sanatoria for Tuberculosis. 
See Work & LABOUR. 


SUB-SECT. 2.—INFECTIOUS AND EPIDEMIC 
| DISEASES. 
A. Notification of Infectious Diseases. 
See Infectious Disease (Notification) Act, 1889 
(c. 72); 1801 Act; Local Government (Emer- 
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gency Provisions) Act, 1916 (c. 12), 8. 5 (0); 
Expiring Laws Act, 1925 (c. 76), s. 1, Sched. I., 
Part I. 


B. Exposure of Infected Persons and Things. 
(a) In General. 

See 1875 Act; 1907 Act; 1891 Act; Infectious 
Disease (Prevention Act), 1890 (c. 84). 

358. Liability of person in charge of infected 
person—Infected child—Exposure in public place— 
Indictment.]—A person may be indicted for un- 
lawfully & injuriously carrying a child infected 
with the smallpox along a public highway, in which 
persons are passing, & near to the habitations of 
the King’s subjects.—R. v. VANTANDILLO (1815), 
4M. &S8S. 73; 105 EB. R. 762. 

Annotations :-—Consd. R. v. Henson (1852), Dears. C. ©. 24; 
R. v. Clarence (1888), 22 Q. B.D. 23; A.-G. v, Manchester 
Corpn., [1893] 2 Ch. 87. Refd. Hill v. Balle (1857), 2 
H. & N. 299; R. wv. Lister & Biggs (1857), Dears. & B. 

209; BR. v. Hicklin (1868), L. R. 3 Q. B. 360; Ward v. 
Hobbs (1877), 2 Q. B. D. 331; Metropolitan Asylum 
District v. Hill (1881), 6 App. Cas. 193. : 
359. ——- ——- ———— ree is an indictable 

offence in an apothecary unlawfully & injuriously 

to inoculate children with the smallpox, & while 
they are sick of it, unlawfully & injuriously to cause 

them to be carried along a public street.—R. v. 

BurRNETT? (1815), 4M. & S. 272; 105 I. R. 835. 

Annotations :—Consd. Metropolitan Asylum District ». Hill 
(1881), 6 App. Cas. 193; A.-G. vo. Manchester Corpn., 
{1893] 2 Ch. 87. Refd. Hill ». Balls (1857), 2 H. & N. 
299; Ward v. Hobbs (1877), 2 Q. B. D. 331. 

360. Action.] — Brest v. STAPP 
(1872),2 C. P. D. 191, n. 

361. ——— -——— Brought to lodging-house.| — 
Best v. Stapp (1872), 2 C. P. D. 101, n. 

362. Medical man_ escorting infected 
patient to hospital.]|—-1875 Act, s. 126 (2), subjects 
to a penalty any person who while suffering from 
an infectious disorder wilfully exposes himself, 
without proper precautions against spreading the 
disorder, in any street or public place, ctc., or 
who, being in charge of any person so sulfering, 
so exposes such person. A medical man in 
practice in Tunbridge sent a patient who was 
suffering from scarlet fever to the fever hospital 
there with a certificate, directing him to walk in 
the middle of the road, & not to talk to any one, 
but, in consequence of an alleged informality in 
the certificate, the patient was refused admission ; 
whereupon the medical man walked with him 
through the streets of the town to the residence 
of the chairman of the local board, from whom 
after some delay he ohtained an order for the 
man’s admission to the hospital. He then 
returned with the patient to the police-station to 
procure the ambulance to convey him thither. 
Upon an information against the medical man for 
alleged infringement of the statute, the justices 
were of opinion that it was not proved before 
them that the medical man ‘‘ had charge of ”’ the 
patient, that he had not wilfully exposed the 
patient in any street or public place ‘‘ without 
proper precaution,’’ & that he had made the best 
use of the means at his disposal to prevent the 
spread of the fever; & they refused to convict 
him :—Held: their decision was right.—TuNn- 
BRIDGE WELLS LOCAL BOARD v. BISSHOPP (1877), 
2C. P. D. 187. 
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. ntenance o dtution—Claim UTORS v. SOUTHLAND HospPiraL ected local boar: 
for 8.}-—~—A Cain for additions, CHARITABLE AID BoarD (1890), 8 | 6 * th to st a gti dlr it 
alterations, or repaira, beyond current | N. Z. L. R. 266.—N.Z. ability of booed for expenses neuered 
Od ba to Lage is not a claim for t. ——- ——.}-Waktiace & Fiorp | by adjacent municipality.}— Where, 
4 ee n the meee of HOsPITaL CONTRIBUTORS t, SOUTHLAND | instead of isolating & faking care of & 
r aon a -" Charitable Institutions HospitaL, & CHARITABLE AID BOARD n suffering from an infectious 

. + Maintenanco refers to (1895) 138 N. Z. L. R. 691.—N.Z. Hisense: the members of a local board 
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363. Infected persons in lodgings—Liability for 
consequential damage.J|—Brsr v. STAPP (1872), 2 


C. P. D. 191, n. 


364. ——— Incoming tenant infective— Warranty 
against infectivity.|—There is no implied warranty 
on the taking of furnished lodgings that the 
intending tenant is a fit & proper person to 
occupy them & is not suffering from an infectious 
disease.—-HUMPHREYS v. MILLER, [1917] 2 K. B. 
122; 86 L. J. K. B. 1111; 116 L. T. 668; 33 


on 


T. L. R. 115, C. A. 


Annotation :—Distd. Collins v. Hopkins, [1923] 2 K. B. 617. 
-]—See, also, LANDLORD & TENANT, Vol. 
XXXI., p. 180, Nos. 3131, 3137-3139. 

3865. Person in charge of person dead from 
infectious disease—Penalty for permitting contact 
with body—What constitutes contact.J—A local 
Act provides that ‘‘ Any person who being in 
charge of the body of any person who has died 
from any infectious disorder or infectious discase 
shall permit or allow any other person unneces- 





20) 


ig a P. 599; 15 T. L. R. 4103 19 Cox, C. C. 368, 


367. ——— Removal order—How validity ques- 
tioned.])—(1) At the hearing of a summons under 
1875 Act, s. 124, for obstructing the execution of 
an order made under the sect. for removal to a 
hospital of a person suffering from an infectious 
disorder, the justices have no jurisdiction to go 
behind the order by inquiring into the truth of 
the facts upon which it was made. 


If a person, 


knowing that such order has in fact been made, 


under the sect. 


sarily to come into contact with such body shall 


be liable to a penalty not exceeding five pounds”: 
—Held: in order to constitute an offence it is not 
necessary to prove that there has been actual 
physical contact with the dead body; it is suffi- 
cient if there is evidence that a person has been 
in such close proximity to the dead body as to 
necessarily expose such person to the risk of 
DOUGLAS 
L. J. K. B. 462; 80 7. P. 47; 14 L. GR. 342, 


contagion.—-KITCHEN  ?v. 


D.C. 


(bo) School Attendance. 


See 1907 Act, 8. 57. 


Master’s claim to compensation for fees when 
school ‘closed.] —See EDUCATION, Vol. XIX., p. 00, 


No. 283. 


C. Trealment of Infected Persons. 

See 1875 Act; Public Health (Ships, etc.) Act, 
1907 Act; 
Disease (Prevention) Act, 1890 (c. 34). 

366. Power of justices to remove to hospital— 
Person ‘‘ without proper lodging or accommoda- 
tion ’’—Effectual isolation not  possible.]|—1875 
Act, s. 124, enables justices to order the removal 
to a hospital of any person suffering from a 
dangerous infectious disorder who is ‘‘ without 
proper lodging or accommodation.” 
was proved that a person suffering from such a 


1885 (c. 85); 1891 Act; 


1885 (¢«. 35); 


(1915), 85 


delays the execution of it, he commits an offence 


(2) Semble: the validity of such an order may 
be questioned by means of a writ of habeas corpua 
or certiorari.— R. v. Davey. [1899] 2 Q. B. 801; 
80 L. T. 798; 15 'T. L. R. 3443 43 Sol. Jo. 478 5 
19 Cox, C. C. 865; sub nom. Rev. DAVEY, Ea p. 
Bisnop, 68 L. J. Q. B. 675; 63 J. P. 615, D.C. 

368. --—~ ---—— Offence of obstructing execu- 
tion.|—hi. v. DAvEY, No. 367, ante. " 


D. Disinfection of Houses and Articles. 
See 1875 Act; Public Health (Ships, etc.) Act, 
1801 Act; 
Disease (Prevention) Act, 1890 (c. 34). 

369. Letting for hire room previously occupied 
by infected person—-What constitutes letting— 
Room in charitable shelter—Nominal charge.|— 
CoLcLovan v. Epwarns (1893), 10 T. L. R. 113; 
57.3. PRP. Jo. 772, D.C. 


1907 Act; Infectious 


370. —-— Sufficlency of disinfection — Medical 


certificate.|—ConcLovan v. Kpwarps (1803), 10 
T. 1. R21133 575. P. Jo. 772, D.C. 


371. Disinfection or destruction by local autho- 


rity——-Compensation to owner -— Medical officer 
acting outside scope of authority.]—A medical offlcer 


of health appointed by an urban authority under 
1875 Act, 8. 189, is not acting within the general 


Infectious 


Where it 


disorder had .proper lodging accommodation, 80 


far as he himself was concerned, at his father’s 
house, but that he could not be properly isolated 
& there would be danger of infection to the other 
inmates of the house if he remained there :— 
Held: there was evidence that he was ‘ without 
proper lodging or accommodation ”’ within 1875 
124.—WaARWICK v. GRAHAM, [1899] 2 
Q. B. 191; 68 L. J. Q. B. 1001; 80 L. T. 773; 


Act, 8. 


of health send him into an adjoining 
municipality, they are personally liable 
to repay to that municipality moneys 
reasonably expended in caring for him 
& prevont: he spread of the disease. 
-~~-LOGAN OWNSHIP vv. HURLBURT 
(1895), 23 A. R. 628.—CAN, 


PART VII. SECT. 6, SUB-SECT. 2.—C. 

b. Detention of person e to 
infection— Power of muntcipalily. }-—Re 
Bowaok (1892), 2 B. C. R, 216. AN. 


6. ——, }—CANADIAN PACIFIC 
NaVIGATION Co., Lrp. ©. Crry oF 
VANCOUVER CORPN. (1892), 2 B. C, R. 
298.—CAN. 

d. ——- ——~.}—-Wona Hoy Woon 





F 
COUVER CORPN. (1903), 10 B. C. R. 99. 
—CAN 


1904 (c. 16); 


v. DUNCAN (1894), 3 B. C. R. 318.- 
CAN. 


o. }-—-Held: the health 
officers were justified in detaining a 
raon who had been exposcd to 
ection from a8 person suspected of 
having smallpox, but who in reality 
had measies.—Mu1Lr1a v. Crry OF VAN- 








f. Isolation of infectcd premises by 
medical health officer—Liabtlity of cor- 


poration for J — Where a 
medical health officer appointed by a 
city council, acting In pursuance of a 
provincial statute, places 8 quarantine 
on a building & its inmates within the 
limits of a city municipality, the latter 
cannot be held Ifable for the cost of 


or ratification 


scope of his authority in destroying articles which 
have heen exposed to infection from any dangerous 
infectious disorder. 

Accordingly where such articles were destroyed 
by an inspector of nuisances acting on the order 
of a medical officer of health without express 
direction from, 
authority, the owner of the articles has no claim 
for compensation against the urban authority 
under 1875 Act, 8s. 
KNOTTINGLEY Urnsan Districr Counci, (1904), 
68 J.P.404; 21L. G. R. 1345, D.C, 


by, the urban 


121 or 308.—CQARLICK v. 


iE. Cowsheds, Dairies and Milkshopa. 
Sce Sect. 9, poat. 


F. Epidemic and Endemic Diseases. 
See 187 Act; 
1925 Act; 
& Other Diseases Prevention Act, 1883 (¢. 59); 


Public Health Acts, 18096 (c. 19) ; 
1891 Act; Mpidemic 


provisioning & heating the building 
during the period of {solation.—-TAYLOK 


& TAYLOR v. REVELSTOKE CORPN. 
(1907), 13 B. CG. R. 21h; 7 W. LL. R. 
49.—CAN. 


g. Quarantine offi-er engayrd in private 
practice— Right to sue for frea.|—N OKAY 
». HALIFAX & SHEET HARBOUR 4.5, CO., 
Lrp. (1917), 51 N. 3. He 120; 36 
D. L. BR. 320.—CAN. 
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, Disinfection or destruction by local 
gtk board of health has no 
authority to burn or destroy a house 
as being a nuisance & a menace to 
the public health.—MCLAUGHLAN rt. 
SHra (1904), 9 Nild. L. R. 25.—NFLD. 
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Sect. 6.—Care of the sick and preventive measures: 
Sub-sect. 2, F.3; sub-sects. 3 & 4, A., B. (a), 


Public Health (Prevention & Treatment of Disease) 
Act, 19138 (c. 23). 

372. Quarantine regulations—Orders in Council 
relating to—Breach.|—26 Geo. 2, c. 6, s. 1, enacts, 
that all persons going on board ships coming from 
infected places shall obey such orders as the King 
in Council shall make, without annexing any 
particular punishment; the disobedience of such 
an order is an indictable offence, & punishable as 
a misdemeanour at common law. v. HARRIS 
a. 4 Term Rep. 202; 2 Leach, 549; 100 

a. R. 973. 

Mentd. R. v. Crawshaw (1860), 30 L. J. M. C. 


. 6 
68; R.v. Hall, (1891) 1 Q. B. 747; popaes v. Ancholme 
Drainage & Navigation Comrs., {1921} 2 K. B. 213. 


Sun-skecr. 3.—MEDICINES. 
Sce 1875 Act, 1891 Act. 


SuB-8EcT. 4.—VACCINATION. 
A. Central Administration. 


See Vaccination Acts, 1867 (c. 84); 1871 
(c. 98); 1874 (c. 75); 1898 (c. 49); 1907 (c. 31). 


B. Local Administration. 
(a) Guardians of Poor. 

See Vaccination Acts, 1867 (c. 84) to 1907 
(c. 31); Poor Law Act, 1927 (c. 14), s. 138. 

373. Under Vaccination Acts—Performed inde- 
pendently of Local Government Board.]—R. v. 
KEIGHLEY UNION (1876), 40 J. P. Jo. 70. 
aa eion :—Dbtd. KR. v. Lowisham Union, [1897] 1 Q. B. 


874. —-— Enforcement by mandamus—Criminal 
ability of vaccination officer immaterial.]—I. v. 
KEIGHLEY UNION (1876), 40 J. P. Jo. 70. 
anion :—Dbtd. R. v. Lowisham Union, [1897] 1 Q. B. 


3875. ——— At instance of sanitary autho- 
rity.|—A_ metropolitan district board of works 
applied for a mandamus to the guardians of the 
poet of the district, commanding them to enforce 

e provisions of the Vaccination Acts generally 
in their district, & particularly in certain specified 
instances. The board of works were the sanitary 
authority of the district, & charged by 1891 Act. 
with the duty of putting in force the powers 
vested in them relating to public health & local 
govt., some of which powers relate to & include 
the prevention of infectious diseases, including 
smallpox :—Held: the board of works had no 
legal specific right to enforce the performance by 
the guardians of their duties under Vaccination 
Acts & therefore were not entitled to a mandamus. 
—R. v. LEWISHAM UNION, [1897] 1 Q. B. 498 
66 L. J. Q. B. 403; 76 L. T. 824; 61 J. P. 151 
465 W. R. 346; 13 T. L. R. 15435 41 Sol. Jo. 210. 
Annotation’ :—Mentd. Bank of Bombay v. Suleman Somj 

1908), 99 L. T. 62; R. vo. Manchester A 

ye 560; Rev. Le 0. Gy Bez p. Corrie, (1918) 1 KB. ae. 

876. ——— At instance of ratepayer.]—R. v. 
MrLe END OLD Town GUARDIANS (1903), cited in 
Halsbury’s Laws of England, Vol. XXIII., p. 469, 
——— Appointment of vaccination officer.) — 
See Nos. 380-382, post. 
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(b) Public Vaccinators. 
_ See Vaccination Acts, 1867 (c. 84) to 1907 


¢. 81). 

377. Who is qualified vaceinator—Person hold- 
ing foreign medical degree—Not registered in 
England.|—CromMacK v. BRENNAND (1873), 37 
J. P. Jo. 276. 

378. Status of public vaccinator — Whether 

‘officer or servant’’ of the guardians—For pur- 
poses of superannuation.|—(1) A public vaccinator 
appointed by a board of guardians under the 
Vaccination Acts is not ‘‘an officer or servant 
in the service or employment ”’ of the guardians 
within Poor Law Officers’ Superannuation Act, 
1896 (c. 50), but is a contractor who has contracted 
with them for the performance of certain work for 
certain fees. 

(2) A district medical officer who is also a public 
vaccinator is not entitled to bring in his fees for 
vaccinations as part of the ‘‘ sa & emoluments ”’ 
upon which the superannuation allowance to which 
he is entitled under that Act is calculated.— 
LAWSON v. MARLBOROUGH UNION, [1912] 2 Ch. 
154; 81 L. J. Ch. 525; 106 L. T. 888; 76 J. P. 
305; 28 T. L. R. 404; 56Sol. Jo. 503; 10 L.G. R. 
443. 

379. Medical officer as public vaccinator — 
Vaccination fees—Whether salary & emoluments 
for superannuation purposes.|—LAWSON v. MARL- 
BOROUGH UNION, No. 378, ante. 


(c) Vaccination Officers. 

oot) Vaccination Acts, 1867 (c. 84) to 1907 
(c. : 

8380. Duty of guardians to appoint vaccination 
officer—Enforcement by mandamus.|— Mandamus 
to guardians to appoint a vaccination officer.— 
lt. ve. NORTHAMPTON UNION, Ex p. LOCAL GOVERN- 
MENT BOARD (1899), 63 J. P. 296, D.C. 


381. ——- ——.]——- R. v. WELLINGBOROUGH 
UNION (1899), 63 J. P. 296, D.C. 
382. ———_ ———. At instance of Local Govern- 


ment Board.|—The duty imposed upon guardians 
by Vaccination Act, 1871 (c. 98), to appoint a 
vaccination officer may be enforced by a writ of 
mandamus upon the application of the Local 
Government Board.—R. v. LEICESTER UNION, 
[1899] 2 Q. B. 682; 68 L. J. Q. B. 945; 81 L. T. 
659; 15 T. L. R. 511; 43 Sol. Jo. 691, D. C. 
Annotations :—Refd. R. v. Poplar B. C. (No. 1), (1922) 1 
K. B. 72; R. v. Woolwich B. C., Ex p. Woolwich Union 
(1922), 128 M 


L. T. 374 entd. R. v. Christ’s Hospital, 
Ex p. Dunn, [1917] 1 K. B. 19. 


C. Arrangements for Vaccination. 
See Vaccination Acts, 1867 (c. 84) to 1907 


(c. $1). 

388. Certificate that child already had smallpox 
~—Transmission of certificate to vaccination officer 
~—Failure of parent to transmit.|—By Vaccination 
Act, 1871 (c. 98), s. 7, every certificate of a child 
being unfit for, or insusceptible of, successful 
vaccination shall be transmitted to the vaccina- 
tion officer under a penalty on failuretodo so. The 
Poor Law Board, under the authority of sect. 15 
of the Act, issued a form of certificate expressed in 
the alternative, either that the child had been 
not less than three times unsuccessfully vaccinated 
& was insusceptible of vaccination, or that the 
child had y had smallpox :—Held: a nt 
to whom a certificate that the child had y 
had smallpox was given, & who failed to forward 


PART VII. SECT. 6, SUB-SECT. 4.— roper relator | 3 I. R. 18.—IR, 
: B. (a). in an application for a writ of mandamus 
k. Under Vaccination Acte-—Bnforce- commanding the to enforce PART VII. SECT. 6, SUB-SECT. 4.—C. 


us-—At instance o, 
Local ment Board.}—The focet 


the provisions of the Vaccination Acta. 
—R. v. LETTERKENNY UNION, (1916) 


l, Existence emallpox— Power 
municipal pio to order ny Bd 


Part VIL—ParticuLar PROvISIONS. 


it to the vaccination. officer, was not liable under 
sect. 7.—BROADHEAD v. HoLpsworTnH (1877) 

2 Ex. D. 321; 46 L. J. M.C. 172; 36 L. T. 820 

41 J.P. 327; 25 W. R. 306, D. C. 

884. Conscientious objection — Application for 
certificate—Production of birth certificate of child— 
Necessity for.]|—-Upon an application by the parent 
of an unvaccinated child, whose birth has been 
registered, for a certificate of conscientious ob- 
jection under Vaccination Act, 1898 (c. 49), s. 2, 
the justices are entitled to refuse to give such 
certificate unless & until appct. produces to them 
a certificate of the registration of the child’s birth. 
—R. v. LOWNDES, (1899] 1 Q. B. 577; 68L. J.Q. B. 
318; 80 L. T. 532; 63 J. P. 344; sub nom. R. v. 
BUCKINGHAMSHIRE JJ., 47 W. R. 315; 15 T.L. R. 
200; 43 Sol. Jo. 262, D. C. 

885. ——— Necessity for conscientious belief that 
vaccination would be harmful—Magistrate must be 
satisfied of such belief.|—Where a person applies 
for a certificate of exemption under Vaccination 
Act, 1898 (c. 49), s. 2, it is necessary that he should 
satisfy the justices, a stipendiary, or metropolitan 
police magistrate, as the case may be, that he 
conscientiously believes that vaccination would be 
prejudicial to the health of the child. Even if the 
justices, stipendiary, or metropolitan police magis- 
trate are or is wrong, the High Ct. cannot make 
them or him satisfied.—R. v. WeELBY, Ex p. 
Brrp (1902), 66 J. P. 86, D. C. 

See, now, Vaccination Act, 1907 (c. 31), 8. 1. 

386. Vaccination registers—Right to search.]— 
The right to search vaccination registers, Which was 
conferred by Vaccination Act, 1807 (c. 84), 8. 24, 
has not. been impliedly repealed by subsequent. | 
legislation, under which additional matters are | 
included in the register.—R. v. SOUTHWARK 
VACCINATION OFFICER, Ex p. PEABODY DONATION 
FuND (GOVERNORS) (1927), 96 L. J. K. B. 707; 
137 L. T. 328; 91 5. P. 3123 48 T. I. R. 492; 
25 L. G. R. 284, 


D. Proceedings against Offenders. 
(a) Information by Vaccination Officer. 
i. In General. 

See Vaccination Acts, 1867 (c. 84) to 1907 (c. 31). 

387. Authority to institute proceedings—Guar- 
dians not entitled to give general instructions to 
prosecute.|—Guardians have no right to give 
general instructions to the vaccination officer to 
prosecute any offender.—ROBINSON v. LOWE 
(1896), 60 J. P. 740; 18 T. L. R. 19, D. C. 
Annotation :—Consd. Bramble v. Lowe, [1897] 1 Q. B. 283. 

388. Without general or special directions. 
—A vaccination officer is, without any special 
authority in that behalf from the guardians of the 
union for which he acts, empowered to take pro- 
ceedings under Vaccination Act, 1867 (c. 84), s. 31, 
for an order directing an unvaccinated child to be 
vaccinated, notwithstanding the provisions of art. 
16 of the General Order of the Local Government 
Board.—-BRAMBLE v. LOWE, [1897] 1 Q. B. 283; 
66 L. J. Q. B. 243; 61 J. P. 168; 45 W. R. 366; 
13 T. L. R. 163; 41 Sol. Jo. 228, D.C. 
Annotation :—Retd. Moore v. Keyte, [1902] 1 K. B. 768. 

889. Directions not to prosecute.|— 
A. vaccination officer by virtue of his appointment, 
without directions, general or special, from the 
guardians & notwithstanding the guardians’ direc- 
tions not to prosecute, may institute pro i 
for the enforcement of the law against a parent who 











vaccination.}—R. v. Rironm, Er p. 
Jack (1902), 35 N. B. R. 581-OAN. 


m.——~ -———.}—-Where emallpox 
exists in a saunicipalitg: it is the duty Vaccination Act, 


of the council to make an order for the 
vaccination or re-vaccination of persons 
resident in the muntoipality, 
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is in default in respect to the vaccination of his 
child 


In such proceedings it is not a condition pre- 
cedent that proof should be given by the vaccina- 
tion officer of the visit of the public vaccinator to 
the home of the child after twenty-four hours’ 
notice to the parent, as required by Vaccination 
Act, 1898 (c. 49), s. 1 (3).—Moore v. Keyte, [1902] 
1 K. B. 768; 711. J. K. B. 454; 861. T. 532; 
66 J. P. 499; 50 W. R. 457; 18 T. L. R. 396; 
46 Sol. Jo. 339, D. OQ. 

890. Conditions precedent to Institution of pro- 
ceedings—Offer of public vaccinator to vaocinate 
child.]— Vaccination Act, 1867 (c. 84), 9. 31, en- 
ables summary proceedings to be taken against 
parents who, after notice, neglect to have their 
children vaccinated. The Vaccination Act, 1898 
(c. 49), incorporates the Act of 1867, & provides, by 
s. 1 (3), that if a child is not vaccinated within 
four months after its birth, the public vaccinator 
xf the district, after notice, shall visit the home 
of the child & offer to vaccinate it in the pre- 
scribed manner :—Held: the compliance by the 
vaccination officer with the provisions of sect. 1 (3) 
of the Act of 1898 was not a condition precedent 
to the right to take proceedings under s. 31 of the 
Act of 1867.—-Pym v. WILSHER, [1901] 2 K. B. 
806; 70L. J. K. B. 1031; 85 L. T. 40; 865 5. 2. 
7553 409 W. RR. 6543; 17 T. 1. 1. 558; 45 Sol. Jo. 
9783; 20 Cox, ©. C. 16, D.C. 

391. ---— Proof of visit of public vaccinator to 
home of child-—After notice to parent.)— Moore v. 

. Kryreg, No. 382, ante. 

392. Notice to vaccinate—Sufflciency.| — ‘T'knB 
. JONES, No. 416, post. 

393. Necessity for personal service—-Proof 
f receipt by person to be notified.|—The notice 
given under Vaccination Act, 1867 (c. 84), 8. 31, 
« the parent of a child under fourteen to procure 
ts vaccination need not be served personally upon 
she parent, nor, if personal service be not effect 
need it be proved affirmatively that it reached him. 
It is a question for the justices to determine upon 
the evidence in each particular case whether they 
are satisfied that the notice reached the person to 
be notified.---LIoLLOWAY v. Coster, [1897] 1 Q. B. 
346; 66L. J. Q. B. 2038; TL. 7. 57; O1 Sd. P. 
218345 W. BR. 319; 41 Sol. Jo. 227; 18 Cox, C. C. 
487, D.C. 

Annotation :—~ Refd. Godman v. Crofton, [1014] 3 K. B. 803. 

394. The summons — Justice signing need not 
hear case.]——SOUTHCOMBE v. YEOVIL UNION, No. 
407, post. 

395. ——— Dismissal as ‘‘trifilng offence ’’ —~ 
Unsuccessful attempt to obtain exemption certi- 
ficate.]—The fact that the parent of a child has 
repeatedly, within four months of the child’s birth, 
sought without success to obtain a justices 
certificate of his consciontious belief that vaccina- 
tion would be prejudicial to its health, is not 
sufficient to justify a ct. of summary jurisdiction 
in dismissing an information preferred against the 
parent in respect of the non-vaccination of the 
child, as being for a ‘‘ trifling ’’ offence within 
Summary Jurisdiction Act, 1870 (c. 49), 8. 16.—. 
NISBET v. LLOYD (1904), 68 J. P. 306; 48 Sol. Jo. 
97; 2L.G. R. 1277, D. C. 

ii. Limitation of Time. Gina 

See Vaccination Acts, 1867 (c. 84) to Cc. 31). 

396. Within what time information to be lald.]— 
Vaccination Act, 1871 (c. 98), 8. 11, which provides 


PROVINC L Boarp OF HEALTH FOR 
rniG & Ciry oF TURONTO CORPN. 
(1920), 46 O. L. R. 687; 51D. L. RB. 
444; 170. W.N. 339.-—CAN. 





under 


1914, 8. 12.—Re 
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Sect. 6.—Care of the sick and preventive measures: 
Sub-sect. 4, D. (a) it. & iti., (b) & (c) i. & ti.) 


that any complaint may be made for an offence 

under that Act, or Vaccination Act, 1867 (c. 84), 

at any time not exceeding twelve months from the 

time when the matter of complaint arose, 1m- 

pliedly repeals the Metropolitan Police Act, 1839 

(c. 71), s. 44, ao far as regards the limitation of 

time, six calendar months, for proceedings under 

the Vaccination Acts, within the metropolis as well 

as clsewhere.-MILLER v. RHIND (1873), 29 L. T. 

29; 37 J. P. 376. 

397. -]—By Vaccination Act, 1867 (c. 84), 
s. 11, any complaint may be made & any informa- 
tion laid for an offence under Vaccination Acts, 
1867 & 1871, at any time not exceeding twelve 
calendar months from the time when the matter of 
such complaint or information arose, & not sub- 
sequently. On May 10, 1872, applt. received a 
notice under Vaccination Act, 1867 (c. 84), s. 31, 
requiring him to have his child vaccinated within 
fourteen days. Waving disregarded the notice, 
on June 24, 1873, he was summoned before jus- 
tices, who made an order that applt. should pro- 
cure the child to be vaccinated :—Held: the 
information having been laid at a time exceeding 
twelve months from the time the matter of such 
complaint, that is, the giving of the notice) arose 
applt. could not be convicted without a fresh 
notice being given.—KNiaur v. [TALLIWELL (1874), 
Ja R. 9 Q. B. 412; 43 T. I. M. C2. 113;3 301. T. 
359; 38 J. P. 470; 22 W. R. 689. 

A-notations :-—Retd. R. v. Brocklichurat (1891), 61 L. J. 
M. ©. 48; H. ». Pink, etc. JJ., Wx p. Heal (1892), 61 L. J. 
M. C. 126; Bramble v, Lowe (1897), 66 L. J. Q. B. 243; 
Kates v. Jeffery, on 3K. B. 160; Northern Theatres 
Co. v. Shillito, (1025) 2 K. B. 100. Mentd. Hamilton v. 
Walker, Pa 2Q. B. 25; Hepple v. Brumby (1896), 60 
J. PP. 792; London, Kdinburgh & Qlasgow Assce. 0. 
Partington (1903), 88 L. T. 7323 Barr, Moering v. L. & 
N. W. Ry., [1905] 2 K. B. 113; May v. Boeloy, [1910] 2 
K, B. 722. 

398. -——~.|-—Applt. was convicted on an in- 
formation, laid on July 12, 1900, under Vaccination 
Act, 1867 (c. 84), 8. 29, charging him that, being 
the parent having the custody of a child born on 
Dec. 30, 1898, he did unlawfully neglect to cause the 
child to be vaccinated within six months after birth, 
not rendering a reasonable excuse for his neglect. 
On May 1, 1899, the public vaccinator visited 
applt.’s house, i dilear to notice, & offered to 
vaccinate the child, & vaccination was refused. 
On July 7, 1899, the vaccination officer served a 
notice, under the Vaccination Order, 1898, on 
appit., requiring him to have the child vaccinated 
within fourteen days. No certificate of postpone- 
ment or successful vaccination was received in 
respect of the child. 

_Applt. objected that the information was out of 
time, having been laid more than twelve months 
after the offence was committed. The justices 
disallowed the objection, on the ground that the 
offence was complete & the time began to run, 
on July 21, the date of the expiration of the 
notice served on applt. by tho vaccination officer :— 
Held: the offence was complete & the time began 
to run, six months after the birth of the child, & 
the information was out of time.—LANGRIDGE v. 
Hopss, [1901] 1 K. B. 497; 70 L. J. K. B. 362; 
84 L. T. 319; 17 T. L. R. 2373 45 Sol. Jo. 260; 
19 Cox, O. C, 671, D.C. 

Annotations :-——Consd. Polley v. Fordh ? 

81 L, T. 625, Retd. Bowden v. Toll (1901) $$ & a 480. 

899. Information out of time—Necessity for 
pee notice.|—KNIGHT v. HALLIWELL, No. 397, 
' ante. 

400. When time begins to run.]—LANGRIDGE 
v. Hopss, No. 398, ante. 
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iii. Hmployment of Legal Assistance. 

401. Right of vaccination officer to employ— 
Exercise of discretion.|—-Under Art. 29 (1) of the 
Vaccination Order, 1898, it is for the vaccination 
officer to employ legal assistance in the conduct of 
prosecutions for breaches of the Vaccination Acts, 
& the board of guardians have no power to over- 
rule his decision. The ct. may review that de- 
cision but will not interfere if it finds that the 
vaccination officer’s discretion was exercised bond 
fide. If 80, the ct. will compel the guardians to 
pay the taxed bill of costs incurred in connection 
with the prosecution.—Hircucock v. WANDS- 
wortTH & CLAPHAM UNION, CHESHIRE v. SAME 
(1904), 68 J. P. 348; 20T. L. R. 458; 21. G. R. 
1260. 

402. Costs—-Mandamus to compel payment by 
guardians.|—A vaccination officer employed a 
solr. in connection with proceedings taken by him 
under the Vaccination Acts, but the guardians re- 
fused to pay the solr.’s bill of costs on the grounds 
that the charges were unreasonable costs & expenses 
& the employment of a solr. unnecessary. A rule 
nisi was obtained calling upon the guardians to 
show cause why a writ of mandamus should not 
issue commanding them to pay such costs :— 
IIeld : a writ of mandamus should issue directed 
to the guardians commanding them to pay to the 
vaccination oflicer ‘‘ the reasonable costs of ob- 
taining necessary legal assistance in connection 
with the institution & conduct of proceedings 
taken by him under the Vaccination Acts.’’—R. 
v. WELLINGBOROUGH UNION (1903), 68 J. P. 179, 
D. C. 


Annotation :—Refd. Hitchcock v. Wandsworth & Clapham 
Union, Cheshire v. Same (1904), 68 J. P. 348. 


403. .|—Hircucock v. WANDSWORTH 
& OLAPHAM UNION, CHESHIRE v. WANDSWORTH & 
CLAPHAM UNION, No. 401, ante. 


(6) Vaccination Order. 


See Vaccination Acts, 1867 (c. 84) to 1907 (c. 31). 

404. Validity of order—Fulfilment of condition 
precedent—Production of child.}—By Vaccination 
Act, 1867 (c. 84), s. 31, if the registrar or other 
officer has reason to believe a child under the age 
of fourteen within his district has not been vacci- 
nated, nor had the smallpox, information may be 
laid before a justice, & he may summon the 
parent to appear before him with the child, at a 
certain time & place; & upon the appearance, if 
the justice shall find, after such examination as 
he shall deem necessary, that the child has not been 
vaccinated nor had the smallpox, he may, if he 
see fit, order the child to be vaccinated within a 
given time. A parent having been summoned, 
appeared before the justice, but refused to produce 
his child: the justice was satisfied upon the 
evidence given that the child was under two years 
old, & had not been vaccinated :—Held: the pro- 
duction of the child was not a condition precedent 
to the justice’s power to make an order for it to 
be vaccinated.—DUTToON v. ATKINS (1871), L. R. 
6 Q. B. 873; 40 L. J. M. C. 157; 85 J. P. 358; 
sub nom. ATKINS v. Dutton, 24 L. T. 507; sub 
nom. R. v. WOLVERHAMPTON JJ., DUTTON v. 
ATKINS, 19 W. R. 799. 


Annotation :-—Consd. R. v. Cinque Ports Justice (1886), 17 
Q. B. D. 191. 


405. Appearance of parent.) — By 
Vaccination Act, 1867 (c. 84), s. 31, upon an infor- 
mation that a notice to the parent of a child to 
procure its being vaccinated has been disregarded, 
& justice may summon such parent to appear with 
the child before him, & ‘‘ upon the appearance "’ 
the justice may make an order directing such child 
to be vaccinated. By s. 33, Summary Jurisdiction 
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Act, 1843 (c. 43), except sect. 11 thereof, shall appl 
to proceedings to be taken under the Te ad 
Held : an order for the vaccination of a child may 
be made under Vaccination Act, 1867 (c. 84), s. 31, 
on a parent duly summoned even when he has 
failed to appear upon the summons.—R. v. 
CINQUE Ports JUSTICE (1886), 17 Q. B. D. 191; 
65 L. J. M. C. 156; sub nom. R. v. CRAWFORD, 
34 W. R. 789; 50 J. P. Jo. 228, D.C. 

406. —— Notice by public vaccinator— 
Of intention to visit home of child.j}—In Dec. 
1900, notice was served on applt. to have his child 
vaccinated, & in Feb. 1901, he was summoned 
under Vaccination Act, 187 (c. 84), s. 29, for 
neglecting to cause the child to be vaccinated. 
This summons was dismissed. No further notice 
was served on applt. A summons was then issued 
under section 31 of the Act, & an order made for 
the child to be vaccinated. The child was then 
between the age of six & eighteen months. The 
public vaccinator had previously visited applt.’s 
house in accordance with Vaccination Act, 1898 
(c. 49), 5. 1 (3), but had failed to serve notice of 
his intention so to do:—Held: the order for 
vaccination was properly made.—BOWDEN vv. 
TOLL (1901), 85 L. ‘I’. 486; 66 J.P. 53; 50 W. XR. 
208; 18'T. L. R. 22; 20 Cox, C. C. 62, D.C. 

407. Formalities—Signature of justice 
issuing summons.}—The justice who, upon infor- 
mation that a child under fourteen has not been 
successfully vaccinated & that nvutice to procure 
its being vaccinated has heen disregarded, signs 
& summons under Vaccination Act, 1867 (c. 84), 
s. 31,to the parent toappear with the child before 
him, need not be one of the justices hearing the 
summons, nor need he sign the order made at the 
hearing. Such an objection is an objection to the 
vaccination order itself ; j 
objection to a subsequent proceeding for the 
recovery of a penalty from the parent for non- 
compliance with the order.—SOUTHCOMBE — tv. 
YEOVIL UNION, [1897] 1 Q. B. 343; 861. J. Q. 3B. 
204; 76 L. IT. 583 61S. P. 2803 45 W. RR. 318; 
41 Sol. Jo. 2273; 18 Cox, C. C. 489, D.C. 

408. Necessity for signature & sea]--- 
Subsequent order purporting to cure defect.|— 
An order of justices under Vaccination Act, 1807 
(c. 84),s. $1, requiring a parent to cause his child 
to be vaccinated within a certain time is a nullity 
unless sealed as well as signed ; & where an order 
for the vaccination of a child within a certain 
number of wecks, from the date thereof is signed 
but not sealed, the defect is not cured by the 
drawing up at a later date of a subsequent order, 
signed & sealed by two of the justices present when 
first order was verbally made, dated as of the latter 
date, & requiring the vaccination of the child 
within a like numnber of weeks from such later 
date.—NUTTER v7. MOoRHOUSE (1903), 68 J. P. 
134; 2L. G. R. 1204, D.C. 

409. —-— Second order in respect of same client 
——Previous dismissal of summons for non-com- 
pliance.)—R. v. TRAFFORD (1900), cited in 
Halsbury’s Laws of England, Vol. XXITII., p. 484. 

410. Costs of vaccination order—Payment— 
Enforcement by distress or imprisonment in default 
thereof.|—S Jurisdiction Act, 1879 (c. 49), 
8. 6, repeals Sum Jurisdiction Act, 1848 
(c. 43),s. 18, only so far as the latter gives justices 
jurisdiction to enforce by distress & imprisonment 
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an order directing the payment of money when 
such order was made on a complaint that a sum of 
money was claimed to be due. 

W. was summoned under Vaccination Act, 1867 
(c. 84), s. 31, to show cause why he should not 
have his child vaccinated, & an order was made 
on the summons directing that he should have the 
child vaccinated within a given time, & also 
directing that: he should pay the costs of the order, 
& on his failure to do so that there should be 
distress, & in default of distress he should be 
imprisoned. On certiorart to quash this order :—~ 
Held: it was good under Summary Jurisdiction 
Act, 1848 (c. 43), 8. 18.-—R. ». BuRRows, ETC. JJ., 
ha p. Witson (1897), 77 L. LT. 388 3 61 J. P. 724 ; 
46W.R. 29; 13 T, L. BR. 669; 41 Sol. Jo. 715, D.C. 


(c) Summons for Non-Compliance with 
Vaccination Order. 
i. Jn General. 
ai Vaccination Acts, 1867 (ce. 84) te 1907 
C; ; 

411. Authority of vaccination officer to take 
proceedings—Without special direction from 
guardians.)-— Where an order, under Vaccination 
Act, 1867 (ce. 84), & 31, has been made for the 
vaccination of a child under fourteen years of 
aye, summary proceedings for the enforcement of 
the order may be taken under that sect. by ¢he 
vaccination officer without obtaining special 
directions to that effeet from the guardians of the 
union or parish within which the child was at the 
date of the order. 

The proviso in Art. 16 of the General Order of 
the Local Governinent: Board, 1874, that *' further 


| procecdings ” are not to be taken by the vaccina- 


officer “in any case in which a vaccination order 
has already been obtained & summary proceedings 
taken under’ 8. 31, applies, not fo the enforce- 
ment by summary proceedings of a vaccination 
order nlroudle duly obtained, but to proceedings 
for obtaining vaccination orders ugainst a parent 
who has already been fined under s, 31 for dis- 
obeying an order to have his child vaccinated.-— 
R. v. BRockLeEnurstr, (1802) 1 Q. 1K. 5665 61 
L. J. M. C. 48; 65 TT. 7143 56 J. PP. 1823 
40 W. RR. 6435 8 T. LR. 253 36 Sol. Jo. 20; 
17 Cox, ©. C. 409. 

412. Burden of proof-—-On prosecution.|—Upon 
the hearing of a summons under Vaccination Act, 
1867 (c. 84), 8. 31, against the parent of a child for 
non-compliance with an order of justices directing 
him to have his child vaccinated, the burden of 

roving non-compliance is upon the prosecution. 

ividence that the certificate of vaccination 

required by the Act has not been received by the 
proper officer is primd facie evidence from which 
non-compliance with the vaccination order may 
properly be presumed.—-OVER v. HARWOOD, [1900] 
1Q. B. 803; 69 L. J. Q. B. 272; 64 J. P. 326 ; 
48 W. R. 608; 16 T. L. R. 163, D.C. 

413. Evidence—Presumption of non-compliance 
—Certificate not received by proper officer.)— OVER 
v. HARWVOD, No. 412, ante. 


ii. Defences. 
See Vaccination Acts, 1867 (c. 84) to 1907 
(c. 31). 
414. Previous conviction.}] — Where a parent 
has once been convicted under 16 & 17 Vict. 


ce NEO ROL epee PEN ea 
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Sect. 6.—Care of the sick and preventive measures: 
Sub-sect. 4, D. (c) ii.; sub-sect. 5, Sect. 7: 
Sub-sect. 1.] 

c. 100, ss. 2 & 9, for neglecting to have his child 

vaccinated within three months of its birth, he 

cannot, although he still neglects to get the child 
vaccinated, be a second time convicted.— PILCHER 

v. STAFFORD (1864), 4 B. & S. 775; 3 New Rep. 

463; 33 L. J. M. ©. 118; 28 J. P. 88; 10 Jur. 

N. 8S. 651; 12 W. R. 407; 122 EB. R. 651; sub 

nom. STAFFORD v. PILCHER, 9 L. T. 759. 

Annotations :—Distd. Allen v. Worthy (1870), L. R. 5 Q. B- 

163. Refd. Milnes v. Bale, Milnes v. Lea (1875), lu. R. 10 
O P. 691; R. v. Portsmouth JJ., (1892] 1 Q. B. 491. 

415. ———.J]—A parent having been fined under 
Vaccination Act, 1867 (c. 84), 5. 31, for disobeying 
an order to have his child vaccinated, may be 
proceeded against from time to time as long as 
the child remains unvaccinated. 

By Vaccination Act, 1867 (c. 84), s. 34, in any 
rosecution for neglect to procure the vaccina:- 
ion of achild, . . . if deft. produce the certificate 

in the Form B, it shall be a sufficient defence 

except when the time specified thercin for the 
postponement of the vaccination shall have 
expired before the time when the information 

Bhall have been laid:—Held: the certificate 

was no answer to procecdings under sect. 31. 

The offence under sect. 31 is that of disobeying 
the order of the justice. The offence to which a 
certificate is an answer under sect. 34, is that of 
neglecting to procure the vaccination of the child 
That shows that what is enacted in sect. 34 hay 
refercnce to sects. 15, 16, & 29, & not to s. 3] 
- + » It is for the justice, therefore, in determining 
whether an order shall be made under sect. 31 ; 
to consider the effect of any certificate (per Cock- 
BURN, O.J.).—ALLEN v. WORTHY (1870), L. R. 5 
Q. B. 163; 39 L. J. M. C. 36; 21 1. T. 665; 84 


J.P. 263. 

Annotations :—Apld. Knight. ». » RR. 
Q- B. 412; apa. 0. isa (1803), ee a br Reta, 
Gage PRE ET 2 Sore on dean mons 
L. JM O43 ; R.v. Portamouth JJ., [1892] 1 Q. B. 491. 
416. -|—Applt. was ordered by a magis- 

trate, under Vaccination Act, 1876 (c. 84), s. 31, 

to cause his child to be vaccinated upon a natice 

from the Vaccination Officer headed “ Vaccination 
Acta, 1867 & 1871,” & reciting that applt. was in 
default under the above Acts in respect of his 
said child; the notice proceeded to require 
applt. to have the child vaccinated within fourteer 
days, & do all other things the law requires touch- 
ing the said vaccination ; failing which it would 
be the vaccination officer’s duty to report the 
case in order that proceedings should be taken 
aS ie baek directs. 

pplit, had been twice before fined in reference 
to the vaccination of the child, who was two vont 
old :—Held: thore was nothing in the Vaccination 

Act of 1871 to prevent. a repetition of a conviction 

for breach of sect. 31 of the Act of 1867, & thi; 

ee ui hie ea tied ey that sect.’s require 
— v. JONES ‘ 

24? Keane (1877), 37 L. T. 576 
. -|}—A parent having ne lected 
procure the vaccination of his child. & hAviig nh 
convicted & ordered to pay a penalty under 

Vaccination Act of 1867 (c. 84), g. 29, was again 

convicted of the same offence under the same 

sect.:—Held: the Second conviction was bad 
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- 29 of the Act, & procee ought to be in- 
itituted & penalties iefictes so long as dis- 
obedience continued, under s. 31.—BLACK v. 
Eprpina UNIon (1884), 1 T. L. R. 184, D. C. 

418. ——.]—-A parent who has been fined under 
Vaccination Act, 1867 (c. 84), 8. 31, for disobedience 
to an order for the vaccination of his child cannot 
be again fined for disobedience to the same order. 
—R. v. PortsmMoutH JJ., {1892} 1 Q. B. 491; 
56 J. P. 470; sub nom. R. v. PINK, Etc. JJ., 
Ex p. Heat, 61 L. J. M. C. 126; 66 L. T. 677; 
40 W. R. 413; 8 T. L. R. 333; 36 Sol. Jo. 274; 


17 Cox, C. C. 628, D. C. 
419. Certificate of exemption.|]-— ALLEN 


Wortny, No. 415, ante. 

420. Obtained on day previous to hearing 
of summons.]-—A child, aged eleven months, not 
having been vaccinated, a summons was issued 
ayainst the father. On the day before the sum- 
mons was heard applt. obtained a doctor’s certifi- 
cate that, owing to a complaint that the child 
was suffering from, it would be unsafe to vacci- 
nate :—Held: the certificate was no defence.—: 
FIInps v. Exsam (1903), 88 L. T. 867; 67 J. P. 
328; 20 Cox, C. C. 490, D.C. 

421. Reasonable excuse — Family tendency to 
injury from vaccination.|—lht. was summoned 
under Vaccination Act, 1867 (c. 84), s. 29, for 
unlawfully neglecting to cause his child to be 
vaccinated & stated as reasonable cxcuse that 
vaccination would prove injurious to his child, 
& that his family had a tendency to injury from 
vaccination. The justices held that such an 
excuse had no special reference to his particular 
case, & declined to hear any arguments in support 
of it, & convicted R.:—Hceld: the justices were 
wrong & ought to have heard the arguments & 
evidence, as the excuse was reasonable if proved. 
——RUTTER v. NORTON (1892), 57J.P.8; 9T.L. R. 
35; 37 Sol. Jo. 12. 

422. impracticable to act upon order— 
Time allowed not within visiting period of public 
vaccinator—Previous opportunity to have child 

| vaccinated.|—A parish was visited twice a year 
by the public vaccinator. . had received the 
usual notices to vaccinate, but the child, aged 
twenty months, had not been vaccinated. A 
justice having made an order on F. to vacci- 
nate his child in fourteen days, such days not 
being within the visiting period, afterwards 
convicted F. under Vaccination Act, 1867 (c. 84), 
s. 31, for disobedience :—Held: it was no defence 
that the order had been made at a time when 
it was impracticable to act upon it.—Francis 
v. Smitit (1894), 58 J. P. 429, D. C. 

423. Invalidity of vaccination order—Want of 
Signature by justice..—SourHcomBE v. YEOvmL 
UNION, No. 407, ante. 


v. 








Sus-sEect. 5.—MIDWIVES. 
See MEpIcINE & PHarmacy, Vol. XXXIV., pp. 
564, 565, Nos. 226-234. 


Secr. 7.—CLEANSING THE PERSON. 
SUB-SECT. 1.—PUBLIC BATHS AND WASHHOUSEs. 


See Baths & Washhouses Acts, 1846 (c. 74); 
1847 (c. 61); 1878 (c. 14); 1882 (c. 80); 1896 
(c. 59); 1899 (c. 29); Towns Improvement 


° Buetow “prontiting establishment 


of certain area—Ulttra 
vires.}—Re GLOVER & Sam Kee (1914), 
20 B. C. R. 219.—CAN, 


Part VII.—ParTICcULAR PROVISIONS. 


Clauses Act, 1847 (c. 34), ss. 186-141; Local 
Government Act, 1894 (c. 73); London Govern- 
nent Act, 1899 (c. 14); 1925 Act, ss. 56 (1), 

424. Liability of executing authority—Negli- 
gence — Dangerous machine.|—Defts., a body 
corporate, erected baths & washhouses under 
Bath & Washhouses Acts, 1846 (c. 74). This 
Act vests the property in the baths & washhouses 


in the corpn., but their management in the town 
council. For the pup of drying clothes, there 
was a machine, which consisted of a 


cylinder into which the wet clothes were put 
& which was made to revolve with great maplaite 
by steam power. This machine was originally 
constructed to be worked by hand by means of 
an ordinary wynch-handle. In applying steam 
power this handle was removed, but an iron rod 
to which it had been affixed was unnecessarily 
allowed to remain. Pltf. who had paid for per- 
mission to wash, was using this machine when the 
iron rod caught the sleeve of her gown, & she was 
dragged towards the machine & severely injured, 
without any negligence on her part. When it 
was proposed to apply steam power to the machine, 
defts. were told of its danger :—Held: defts. by 
availing themselves of Baths & Washhouses Act, 
1846 (c. 74), had undertaken a statutory duty 
which bound them to exercise ordinary care & 
diligence in providing machines reasonably: safe 
for use, & they, & not the town council, were 
liable for the injury sustained by pltf.—CowLEy 
v. SUNDERLAND CoRPN. (1861), 6 H. & N. 565; 
30 L. J. Ex. 127; 4 L. T. 1203; 25 J. P. 439; 
9 W. R. 668; 158 EK. ht. 233. 

Annotation :—Distd. Bolch v. Smith (1862), 10 W. Rt. 387. 

4.25. Arrears of gas charges —- Power to 
levy retrospective rate.|—Sourm METROPOLITAN 
Sig Co. v. BERMONDSEY Corpn. (1901), 17 'T. L. R. 

20. 

426. Letting for entertainment—Statutory re- 
strictions—Infringement by lessee—Liability of 
council.|}—By Baths & Washhouses Act, 1899 
(c. 29), the comrs. appointed under Baths & Wash- 
houses Acts, 1846 to 1899, are empowered to Ict 
public swimming baths, when closed, for music 
or dancing, subject to licence by the county 
council, but the Act provides that no money for 
admission be taken at the doors. Defts., an urban 
district council, being comrs. under the Acts, 
obtained the requisite licence & let the baths in 
their district to persons who used them for enter- 
tainments comprising music, & at these entertain- 
ments money for admission was taken at pay- 
boxes placed on defts.’ land just outside the 
building. The hiring agreement between defts. 
& their lessees contained a condition that no money 
should be taken at the doors. 

In an action by the Att.-Gen. for an injunction 
to restrain defts. from taking or permitting to 
be taken money at the doors:—Held: there 
being no provisions in the Act making the comrs. 
responsible for the acts of their lessees, the ct. 
would not compel defts. to take proceedings 
against their lessees at the risk of a decision that 
what was done by them was not an unlawful 
evasion of the Act; & defts. not claiming the 
right to take money at the doors, or to authorise 
their lessees to do so, no injunction ought to be 
granted.—A.-G. v. W. 





ALTHAMSTOW URBAN COUNCIL 
[1910] 1 Ch. 347; 79 L. J. Ch. 267; 102 L. T. 
aoe 74 J. P.147; 26 T. L. BR. 261; 54 Sol. Jo. 


Annotation :-—Mentd. Morris v. Saxelby, [1915] 2 Ch. 57. 
Washhouses Act, 1878 (c. 14), s. 5, deft. corpn., 
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as the authority for administeri Baths & 
Washhouses Acts, 1846 to 1899, in their borough, 
had power during such period, not exceeding five 
months in any one year, as they should thin fit, 
from Nov. to Mar. inclusive, to close their public 
swimming bath & to either keep the same closed 
or establish therein a gymnasium or such other 
means of healthful recreation as they should 
think fit, or during such period allow the same 
to be used as an empty building for such purposes 
of healthful recreation or exercise as they should 
think fit. By a proviso to s. 5 no covered or open 
swimming bath, when closed, might be used for 
music or dancing. 

Baths & Washhouses Act, 1896 (c. 59), repealed 
the proviso to s. 5 of the Act of 1878 & enacted 
(a) that before any closed bath could be used for 
music or dancing a licence must be abtained ; 
& (b) that no portion of the premises in respect of 
which a licence was granted should be let ‘* other- 
wise than occasionally,’ & that no money for 
admission be taken at the dvors. 

The corpn. closed their swimming bath & let 
it during the winter months to W. for the purpose 
of a cinematograph exhibition, having first crected 
therein a substantial cement. operating box & 
laid over the bath a floor upon which partial] 
fixed seating accommodation was placed. W. 
then carried on cinematograph performances in 
the building, & employed a “ musical director "’ 
to play appropriate accompaniments to the scenes 
which were exhibited, & took moncy for admission 
at the doors. Licences for music & for cinemato- 
graph exhibitions were obtained by the corpn. 
from the London County Council. 

In an action by the A.-G., at the relation of 
ratepayers of the borough, for a declaration that 
the letting to W. was contrary to the provisions 
of Baths & Washhouses Acts, & ullra vires the 
lias :—-Held: the performance given in tho 
building was such that a music licence was re- 
quired; the music was not merely accessory to 
but a substantial part of the performance ; proviso 
(6) to s. 2 of the Act of 1806 therefore applied ; 
what the corpn. had done was not merely allowing 
the bath to be used as an empty building; the 
prohibition ayainst letting otherwise than occasion- 
ally & against taking money at the doors had 
been infringed; & on all these grounds pltfs. 
were entitled to the declaration which they claimed. 
—A.-G. v. SHOREDITCH Conrn., [1916] 2 Ch. 154; 
$1 L. J. Ch. 769; 112 L. Tl. 626; 79 J. VP. 300; 


31 T. L. R. 400; 59 Sol. Jo. 430; 13 LL. G. R. 
1141, C. A. 
428, ——— ——— —-—- Whether court will compel 


proceedings by local council.]—A.-Gi. v. WALTHAM- 
STOW URBAN COUNCIL, No. 426, anle. 


429. Washing facilities—Scheme for carrying on 
laundry business—Ultra vires.]—The Metropolitan 
borough of Fulham was a statutory body created 
under London Government Act, 1809 (c. 14) & 
an Order in Council made pursuant to that Act, 
& was not a common law corpn. Yursuant to 
its powers under the Baths & Wuashhouses Acts, 
1846 to 1878, to establish baths, washhouses & 
open bathing places, it’ established a washhouse 
in which there were about sixty separate troughs 
or places at which persons coming there had 
facilities for washing their clothes, bringing their 
own soap & other requisites & there was an addi- 
tional e in which boiling water was supplied, 
& which performed the function of a copper. The 
persons bringing the clothes to be was ed, boiled 
& blued them in the troughs & dealt with them 
in the appropriate manner, the only manual or 
artificial assistance supplied by the corpn. being 
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Sect. 7.—Cleansing the person: Sub-sects. 1,2 & 3. 
Sects. 8, 9,10 & 11: Sub-secis. 1,2 & 3, A.) 


thenceforth given by the corpn.’s employees. 
The clothes-bringers placed the washed clothes 
in wringers, which were stopped & started & only 
allowed to be worked by the corpn.’s attendant. 
The clothes were then placed on clothes-horses & 
pushed in & out of a hot-air drying cupboard, & 
were then mangled, in ordinary mangles worked 
by the clothes-bringers, or in a box-mangle, worked 
by or under the direction of another attendant 
of the corpn. The clothes-bringers then took 
away their clothes. This scheme, which was not 
complained of, was carried on until 1920, when 
@ new washing scheme was started by the corpn. 
on the recommendation of one of its committees. 
A. public notice was issued by the corpn. inviting 
persons to become its customers in a new enter- 
prise, & sctting out a new recheme under which a 
, person desiring to benefit by it was to purchase 
a bag which would contain about 28 Ibs. of clothes, 
bring the bay & ita contents to the washhouse, 
& call for them when washed. Alternatively, 
customers could at a small additional charge have 
their bags collected & returned by the corpn.’s 
van. The bag & clothes were Icft with a person 
in the washhouse office who gave a receipt for 
them, & from that time until their return to the 
customer the bag & clothes passed entirely out 
of the customer’s control, being washed, wrung, 
rough-dricd & mangled by the employecs of the 
corpn. alone :—Held: the new scheme was not 
authorised by Baths & Washhouses Acts, 1846 
to 1878, & the corpn. must be restrained from 
continuing to carry it} out.—A.-G. v. FULHAM 
Corpn,, [1021] 1 Ch. 440; 90 1 J. Ch 2813; 125 
lL. 14; 85S. P2213; 37 T. LR. 1563; 65 Sol. 
Jo. 174; 10 L. G. R. 441. 





magenta 


Sup-secr, 2.—BATHING PLACKEs. 


Sce Town Police Clauses Act, 1847 (c. 8); 
1875 Act; 1007 Act. 

Right of public to bathe generally.| —- Sce 
WATERS & WATERCOURSES. 

430. Bathing machines—Whether licencee may 
place on private property.j|—Certain parts of the 
sea shore at li. had been used from time im- 
memorial for the purposes of bathing, before 
bathing machines came into use. An Act of 
Parliament prohibited bathing, except from 
bathing machines, at such places, & further 
empowered a local board to grant licences for 
bathing machines intended to be used in such 
localities :—Held; such a licence did not take 
away any of the rights of an owncr of a part of 
the shore, so as to render his land subject to the 
further servitude of the placing & using bathing 
machines thereupon.—MACcCE v. PHILCOX (1864), 
15 C. B. N. 8. 600; 3 New Rep. 4723; 33 L. J. 
GP. 124; 9 L. T. 766; 28 J. P. 2973; 10 Jur. 
N.S. 680; 12 W. R. 670; 148 Io. R. 920. 
Annotations :—Reld, Parker v. Clogg (1903), 2 L. G. R. 608 ; 

Brincvckman v. rere: {1904] 2 Ch. 313. Mentd. Hastings 

Corpn. v. Ivall (1875), L. R. 19 Kg. 558. 

4381. Licence to let—— Unreasonable con- 
dition—Revocation of licence.|]— A _ condition 
attached to a licence to let bathing machines for 
one year on the beach, providing that the licencing 
authority may revoke it at any time, is unreason- 
able. The judge granted an injunction restrain- 
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ing an urban district council, the licencing autho- 
rity, from revoking such a licence where the ground 
for such revocation was an infringement on the 
art of the licencee of the provisions of a regula- 
ion made subsequently to the granting of his 
licence.—PELHAM v. LITTLEHAMPTON URBAN Dis- 
TRICT COUNCIL (1898), 63 J. P. 88. 

432, —_—_- —— Ultra vires condition — Extra 
charge for costume & towels.|—A bye-law as to 
bathing made by an urban authority under 
Town Police Clauses Act, 1847 (c. 89), 8. 69, sub- 
stantially in the model form, fixed the maximum 
charges for the use of bathing machines stationed 
on any stand & provided that the prescribed 
charges should include charges for the use of towels 
& a bathing costume. ; 

Applts., who were the proprietors of bathing 
machines used within the district, charged a 
bather, in addition to the maximum charge for 
the use of the machine fixed by the bye-law, 
the sum of 3d. for the use of a costume & towels, 
& were convicted of a breach of the bye-law in 
respect of the charge of 3d. thus made. The 
bather had not demanded the use of a costume & 
towels without extra charge :—Held: the con- 
viction must be quashed.—PARKER v, CLEGG 
(1903), 2 L. G. R. 608, D. C. 
aungatan :—~Mentd. Everton v. Walker (1927), 43 T. L. R. 

og. 

Indecent exposure.|—See CRIMINAL LAw, Vol. 
XV., p. 747, Nos. 8055, 8056. 


SuB-skEcT. 3.—CLEANSING OF VERMINOUS 
PERSONS. 

Sce Cleansing of Persons Act, 1897 (c. 31); 
London County Council (General Powers) Act, 
1907 (c. clxxv)3; 1925 Act, s. 48. 

School children.]|—-See EDUCATION, Vol. XIX., 
p. 570, Nos. 103, 104. 





SeEcT. 8.—CLOCKS IN PUBLIC PLACES. 

See 1875 Act, s. 165; Towns Improvement 
Clauses Act, 1847 (c. 34), 8. 143; London County 
Council (General Powers) Act, 1903 (c. clxxxvii), 
s. 65; 1890 Act, 5. 46. 


Sect. 9.—COWSHEDS, DAIRIES 
MILK SHOPS. 

See 1907 Act; Infectious Disease (Prevention) 
Act, 1890 (c. 34); 1891 Act; The Milk & Dairies 
Order, 1926. 

433. Dairyman—Necessity for licence—Farmer 
keeping cows—Milk not for sale.]—A person carry- 
ing on the business of a farmer within the Metro- 
politan police area, & keeping cows in a shed upon 
his premises as incidental to such a business, is 
not **a person carrying on the business of a 
dairyman ”’ within sect. 20 defined by sect. 141 
of 1891 Act, so as to require a licence.—UMFRE- 
VILLE v. LONDON County CoUNCIL (1896), 66 
L. J. Q. B. 177; 75 L. T. 550; 61 3. P. 84; 13 
T. L. R. 109; 41 Sol. Jo. 144; 18 Cox, C. C. 
464, D.C. 

434. Regulation of cowsheds — Requirement of 
fixed minimum air space in cowsheds—Whether 
ultra vires.|}—By Contagious Diseases (Animals) 


Act, 1878 (c. 74), s. 34, the Privy Council, now 





PART VII. SECT. 9. 
r. Regulation of cowsheds—~Removal of manure.}—DUBLIN CORPN. vt. MENTON (1893), 30 L. R. Ir. 451.—IR. 
t. ——- Cleanliness & ventilation.}—-HULLEY v. JOHANNESBURG MUNICIPALITY, [1909] T. S. 1151.—8. AF. 


Part VII.—PARTICULAR PROVISIONS. 


the Board of Agriculture, is empowered to make 
orders for the inspection of cattle in dairies, & 
for prescribing & regulating the lighting, venti- 
lating, etc., of dairies & cowsheds in the occupation 
of cowkeepers & en, & may authorise a 
local authority to make regulations for the pur- 
—— aforesaid, & by s. 58 all such orders are to 

ave the same effect “as if enacted by the Act.” 
An Order, intituled ‘‘ The Dairies, Cowsheds & 
Milkshops Order, 1885,’? was made by the Privy 
Council, & several articles under it providing for 
the ‘ ventilation, including air-space,”’ etc., & 
delegating to local authorities power to make 
rules or regulations respecting the same. A local 
authority made a regulation requiring in cowsheds 
800 cubic feet of free air-space for each cow :— 
Held: the regulation was not ultra vires.—BAKER 
a. WILLIAMS, (1898] 1 Q. B. 23; 66 L. J. Q. B. 880; 
JL. T. 495; 62 J. P. 21; 46 W. R. 64; 14 
a c R. 12; 42 Sol. Jo. 13; 19 Cox, C. (. S1, 
435. Milk shop—Outbreak of infectious disease 
in building—Removal of all milk for sale from such 
bullding.|——No. 29 of the Regulations of the London 
County Council as to Dairies, Cowsheds & Milk 
Shops provides that every purveyor of milk shall 
on any outbreak of infectious disease within the 
building or upon the premises in which he keeps 
milk coming to his knowledge remove all milk 
for sale from such building until it. has been 
disinfected. Resp., a purveyor of milk, was 
tenant of a three storied building each floor of 
which was adapted for separate occupation but 
with a central staircase common to each. He 
occupied the ground floor for the purpose of his 
business, sub-let the first floor, & occupied the 
second floor as a residence for himself & his family. 
One of his children had scarlet fever in a room on 
the second floor :—/eld: this was an outbreak of 
infectious disease within the building in which 
resp. kept milk & therefore that the non-removal 


from the ground floor of milk for sale there was an | 


infringement by him of the above regulation. 
LONDON COUNTY COUNCIL tv. EDWARDS, [1898] 
2Q.B.75; 67L. J.Q. B. 648; 78 LL. T. 558; 62 
J.P. 377; 19 Cox, C. C. 65, D.C. 

Registration of milk sellers.|—See Foopo & 
Druas, Vol. XXV., p. 126, Nos. 474-476. 

Tuberculosis of cows & milk in London.|—Sce 
London County Council (General Powers) Act, 
1904 (c. ccaliv); 1907 (c. clxxv). 

Diseased animals generally.]|—Sce ANIMALS, Vol. 
II., pp. 295 ef seq. 


Sect. 10.—DANGEROUS PROPERTY. 


436. Dangerous cliff—Liability of owner to shore 
up—On order by local authority.|—Appits. were 
the occupiers & owners of certain ground on the 
north side of Caves Road in the borough of 
Hastings, consisting of part of a cliff which had 
been undermined by excavations, & the surveyor 
gave them written notices which described them 
as the occupiers & owners “ of the ground under- 
mentioned ’’ & referred to ‘‘ certain ground being 
& forming the cliff on the northern side of Caves 
Road,’’ & required applts. to secure ‘‘the said 

und ”’ a means of certain specified work, or 

y means of other work, provided that the ground 
was thereby secured to the surveyor’s satisfaction. 
Applits. failed to comply with the notices & the 
justices ordered them to secure the ground to 
the surveyor’s satisfaction :—Held: the word 
ground ’’ in the local Act was not confined to 


J.-——VOL. XXXVHI. 
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made or artificial ground but included the ground 
owned & occupied by appits., & the notice 
sufficiently specifled the ground & the work to 
be done, & therefore the justices’ order must be 
affirmed.—GaABY v. PALMER (1916), 85 L. J. K. B. 
1240; 80 J.P. 212; 141. G. R. 491, D.C. 

Fencing dangerous property—Excavations ad- 
joining highways.'|—Sce Bounnarigs, Vol. VIL, 
pp. 283-286, Nos. 138-151. 
Excavations not adjoining highways.|— 
See Bounpanirs, Vol. VII., pp. 288, 289, Nos. 
164-168. 

House areas.|—Scee BouNDARIES, Vol. 
VIL., pp. 284, 285, Nos. 142-146, 150. 
Hoist hole.|—See BounpakrikEs, Vol. VII., 

p. 285, No. 147. 
-- Mines.]|—See Mines, Vol. XXXIV., pp. 
738, 747, 748, Nos. 1153, 1215-1220. 
Quarries.|—--See Mines, Vol. AXAIV., 
pp. 749, 750, Nos. 1228-1283. 

Ruinous & dangerous buildings.]|— See Sect. 4, 
sub-sect. 4, B., ante. 











Ree 


Srecr. 11.—DWELLING PLACES. 
Svp-skcT. 1.—CANAL BOATS. 
Sce Canal Boats Acts, 1877 (c. 60); 1884 
(«. 75)3; Education Act, 1921 (c. 51), ss. 50, 172, 
Sched. VII. 


Sun-srecr. 2.— CELLAR DWELLINGS. 
See 1875 Act, ss. 71-75; 1891 Act, ss. 96-09 : 
London Government Act, 1809 (c. 14), 8. 4. 


Sun-SEcT. 3.--COMMON AND OTHER LODGING 
Housns. 
A. Houses Let in Lodgings. 
See 1875 Act, 8s. 90; Wousing of the Working 
Classes Act, 1885 (c. 72), 8. &; Housing, Town 
Planning, etc., Act, 1909 (c. 44), 8. 165 1801 Act, 


s. 04; Towns Improvement Clauses Act, 1847 
(c. $4), ss. LIB-118; Housing Act, 1025 (ce. 14), 
ss. 6, 7. 


437. What constitutes lodging house-—-For pur- 
poses of local bye-laws.|—A Jocal board made bye- 
laws requiring registration, etc. from the landlord 
of a lodging house, & defined “ lodging house ”’ 
to mean ‘‘ a house or part of a house which is let 
in lodgings or occupicd by members of more than 
one family.”’ B. let four unfurnished rooms of 
her house to M. & his family :—Held: the justices 
were wrong in holding that HK. did not come 
within the meaning of the definition as landlord 
of a Judging house.—Roots v. BEAUMONT (1886), 
513. P. 197, D.C. 

438. ——-.|—A building which is divided 
into separate: tenements which are let as artisans’ 
dwellings is not a “‘ house ”’ within 1871 Act, 8. 94, 
so as to enable the sanitary authority to make 
bye-laws for its regulation.—-WEATHERITT  v. 
CANTLAY, [1901] 2 K. B. 285; 70]. J. K. 13. 790; 
84 L. T. 768; 65 J. P. 644; 49 W. RR. 668; 20 
Ceaiionas gt C ffin v. Simmons (1903), 67 J. P 

femme ¢. ruta ’ . 2 
Te Bata. pod: Gov. Cannon Brewery Co., (1911) 1 
. B. 235. 

439. —— .] — Applt. was the landlord of 
an ordinary six-roomed house not as 4 
constructed to be let in separate tenements. It 
had a common staircase & one common front door, 

P 
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Sect. 11.—Dwelling places: Sub-sect. 3, A., B. (a). 
(0) & (c), & C.} 
which was always kept open. On each floor there 
were two rooms which were let to & occupied by 
a separate family. Applt. did not reside on the 
remises, nor have any representative residing 
here :—Held: this was a ‘‘ house occupied by 
members of more than one family,”’ & the sanitary 
authority could make byelaws for ita regulation 
under 1891 Act, s. 94.-KYFFIN v. SIMMONS (1903), 
67 J. P. 227; 11. G. R. 381, D.C. 
Annotation Rela. L. C. C. v. Cannon Brewery Co., (1911) 
Bye-laws generally.|——Sce Part V., ante. 


B. Common Lodging Houses. 
(a) In General. 

See Common Lodging Houses Acts, 1851 (c. 28) ; 
1853 (c. 41); 1875 Act, ss. 76-89; 1907 Act. 

440. What constitutes common lodging house— 
Community of accommodation.|—A lodging house, 
where hawkers & persons of a similar class were 
received, staying for various periods, having their 
meals in one room, & paying sixpence a night, held 
to be a common lodging house within 1875 Act, & 
therefore to require registration. 

It is evident that the kind of house that. is meant 
is one that is open to all comers & therefore 
requires supervision in order to insure cleanliness 
(LINDLEY, J.).—-LANGDON v. BROADBENT (1877), 
37.1.4. T. 4384; 42 J. P. 56. 

Annotations :-—Consd. Logsdon wv. Booth, [1900] 1 Q. B. 
401; Logsdon »v. Trotter, [1900) 1Q. B. 617; L. Cc. C. ». 
Hankins, (1914) 1 K. B. 490. fd. Daley v. Leos, [1926] 
1K. B. 40. entd. Phillips ». Honson (1877), 3 CG. P. D. 


441. ——,|~~ The expression ‘‘ common 
lodging-house "”’ in the Common Lodging Houses 
Acts, 1851 (c. 28), & 1853 (c. 41), is explained by 
Common Lodging Houses Act, Ireland, 1860 (c. 26), 
fo mean a house where persons are lodged for hire ; 
& that explanation is not affected by the circum- 
stance that the last-mentioned Act has been 
repealed. ‘I‘hercfore a house carried on as a chari- 
table institution for the reception of destitute 
persons of the poorest class, who are treated in a 
manner similar to that in which the frequenters of 
common lodging-houses are treated, is not a 
common lodging-house within the Common 
Lodging Houses Acts, 1851 & 1853, & Part IX. 
of the London County Council (General Powers) 
Act, 1902 (c. clxxiii), if no payment of any kind is 
made by or on behalf of the persons admitted.— 
PARKER v. TALBOT, [1905] 2 Ch. 643; 75 L. J. Ch. 
8; 983 L. T. 622; 7035.12.43; 54 W.R. 132; 22 
T. L. R. 10; 50 Sol. Jo. 18; 4 L. G. R. 27, C. A, 
Annotations :-—Consd. lL. C. C. v. 8 . B. 
490. Extd. Delon v. Leesa, (1b26) VK 1. 40. ee 

° ——.]——-In order to constitute a 
‘“‘common lodging house’’ there must be com- 
munity of accommodation for either sleeping or 
eating.—LONDON CouNTy COUNCIL v. HANKINS, 
ae 1 K. B. 490; 83 L. J. K. B. 460; 110 

. T. 889; 78 J. P. 187; 380 T. L. R. 1923 12 
L. G. BR. 314; 24 Cox, CC. 94, 1). C. 

Annotation :—Consd. Daley v. Ieos, [1926] 1 K. B. 40. 

448. Hiring for less than week at a 
time.]—(1) The decision of the Ct. of Appeal in 
Parker v. Talbot, No. 441, ante, as to the m 
of a ‘common lodging house ’’ applies not only 
to London where the Common Lodgi ouses 
Acts, 1851 & 1858, are still in force, but also to 
towns, as to which those Acts are repealed & 1875 
Act alone is in force. 














Pupitic Heatrax AND LocAL ADMINISTRATION. 


(2) A house in which poor persons are lodged 
for payment & live in common is not a common 
lodging house unless some part of it is let for less 
than a week at a time.—DALEY v. LEES, [1926] 
1K. B. 40; 95 L. J. K. B. 75; 134 L. T. 78; 
89 J. P. 166; 41 T. L. R. 677; 23 L. G. R. 641; 
28 Cox, U. C. 78, D. C. 

444, ——— Whether payment for accommoda- 
tion essential.|—LANGDON v. BROADBENT, No. 





440, ante. 
A ——.] — DaLEy v. Lees, No. 443, 
ante. 
446. Charitable institution.] — A 








house carried on as a charitable institution for the 
reception of destitute persons of the poorest class 
who are treated in a manner similar to that in 
which the frequenters of common lodging-houses 
are treated, with the exception that no payment 
of any kind is made by or on behalf of the persons 
admitted, is a common lodging-house within 
Yommon Lodging Houses Act, 1851 (c. 28), & 
London County Council (General Powers) Act, 
1902 (c. clxxiii), Part IX.—GILBERT v. JONES, 
1905) 2 K. B. 691; 74 L. J. K. B. 929; 93 1. T. 
520; 60 J.P. 392; 54 W.R. 94; 21 T. 1. R. 709; 
49 Sol. Jo. 702; 3 L. G. R. 987, D.C. 
Annotations :—Consd. Parker v. Talbot (1905), 75 L. J. Ch. 8. 

Refd, L. C. C. v. Hankins, [1914) 1 K. B. 490. 

447. .| — PARKER v. TALBOT, 
Beas ante. 


: House not run for purposes of gain— 
Charitable institution.]|—Applt. opened & kept a 
lodging house for the reception of male lodgers, 
who siept in one common room capable of accom- 
modating one hundred persons. The lodgers were 
charged, at the discretion of the manager, a sum 
not exceeding 4d. per night for bed, supper, & 
breakfast, but: the house was maintained, not for 
the purpose of gain, but for the accommodation 
of the poorest class of persons only, partly with a 
charitable, & partly with a religious object. The 
house had not been inspected or approved by the 
officer of the local authority, nor was it registered. 
Applt., having been summoned & convicted for 
keeping a common lodging house in contravention 
of Common Lodging Houses Act, 1853 (c. 28), 8.3: 
—Held: the house being maintained as a chari- 
table institution & not for purposes of gain, was not 
a common lodging house within the Act, & the 
conviction could not be supported.—BoorTsr v. 
FERRETT (1890), 25 Q. B. D. 87; 59 L. J. M. C. 
136; 63 L. T. 346; 55J3.P.7; 38 W. R. 718; 6 
T. L. R. 337, D.C. 


Annotations :-—Overd. Logsdon r. Booth, [1900] 1 Q. B. 
“one Ee Tie0n ew [ 4, Wire 7 “a ote Reld. Lesedon 

v. To or e e r . /e e . 

83 L. J. K. B. 460. eee onmpe (4013), 




















449. -——~.] — Resp. kept a house or 
“‘ shelter ’’ for the reception of male lodgers as 
part of a social scheme carried on by a body 
called the Salvation Army, the lodgers being 
admitted by the officials in charge wider certain 
regulations made for the carrying out of the objects 
of the scheme. The lodgers were charged 4d. a 
night or 2s. a week for a bed or bunk in an open 
dormitory & the use in common with the other 
occupants of a sitting or meeting room & a kitchen ; 
the occupants provided their own food, which they 
might cook at the kitchen fire. The officials in 
charge had a discretionary power to admit persons 
for a less payment or for no payment at all. 
Drunken or disorderly men were not admitted, 
or, if admitted, were turned out, the occupants 
being of the same class as the occupants of common 


PART VII. SECT. 11, SUB-SECT. 3.—B. (a). 
a. What constitutes common lodging house.}—-HaiiiaaNn ¢. GANLY (1868), 19 L. T. 268.—IR. 


Parr VII.—ParticuLaAR PROVISIONS. 


lodging-houses, except that some of those received 
were so dirty that they would not be received in a 
common lodging-house. The shelter was kept for 
charitable or religious objects, & not for purposes 
of gain; the charges were the same as at common 
-houses kept for commercial profit, but no 
profit was in fact made out of the shelters carried 
on under the scheme. Resp’s. name was not 
entered in the register of common lodging-houses 
as the keeper of the shelter :—Held: the fact that 
the shelter was kept for charitable or religious 
objects & not for purposes of gain did not take it 
out of the operation of Common Lodging Houses 
Acts, 1851 & 1853; the shelter was a common 
lodging-house within the meaning of those Acts, 
& resp. had been guilty of the offence of keeping a 
common lodging-house without having his name 
registered as the keeper thereof.—LoGsDON v. 
Boorn, [1900] 1 Q. B. 401; 69 L. J. Q. B. 131; 
81 L. T. 602; 64 J. P. 165; 48 W. R. 266; 16 
T. L. R. 129; 44 Sol. Jo. 158, 1D. c. 
11 Q. B. 
1. Consd 


Annotations :--——-Extd. Logsdon v. Trotter (1900 
617. Apld. Gilbert v. Jones, (1905) 2K. B. 69 
4) 1 B. 490 - Parker v. 


L. C. C. ». Hankins, ; 2 

Talbot, [1905] 2 Ch. 643 ; Daley v. Lees, [1926] 1 K. B. 40. 
450. —- ——.]— PARKER v. TALBOT, 
45 





° .| — Resp. kept a house for the 
reception of male lodgers which was not carried on 
for the sake of making a profit, but solely for the 
purpose of assisting the poorer classes. The 
lodgers were charged 6d. or 8d. a night, & for this 
each lodger got the use of a common dining hall 
& sitting room & the right to the exclusive occupa- 
tion of a cubicle which contained a bed, & which 
was separated from the rest of the dormitory by 
walls about 64 feet high made of tiles. <A certain 
number of the lodgers were of a better class than 
the inhabitants of an ordinary common lodging- 
house, but substantially the lodgers were of that 
description. Drunken & disorderly men, & men 
who were suspected of being criminals or vermi- 
nous, were not admitted, but all other men were 
admitted on payment. The house was not regis- 
tered as a common lodging house :—Held: since 
the inmates of the house were persons of the 
poorer class who were likely to be in a dirty & 
insanitary condition, & since they occupied at least 
part of the house in common, it was a common 
lodging house within Common Lodging Houses 
Acts, 1851 & 1853, & ought to have been registered. 

The proposition [that in order that a house 
should be a common lodging house it must be 
open to all comers in the sense that the keeper of 
the house cannot refuse admission to any appct.] 
has been clearly negatived by the decision of 
Logsdon v. Booth, No. 449, ante (CHANNELL, J.).— 
Loaspon v. TROTTER, [1900] 1 Q. B. 617; 69 
L. J. Q. B. 312; 82 L. T. 151; 64 J. P. 421; 48 
Lg ri 365; 16 T. L. R. 175; 19 Cox, C. C. 460, 








Annotations o Avid. Gilbert v. Jones (1905), 74 L. J. K. B. 
929. Consd. L. C. C. v. Hankins, (1914) 1 K. B. 490. 
Refd. Parker v. Talbot, {1905} 2 Ch. 643: Daley v. Loes, 
[1926] 1 K. B. 40. 


452. ——— Class of lodger received.]—LoasDON 
v. TrRoTTER, No. 451, ante. 
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455. Extent of application of definition.|-~ 
DALEY v. Legs, No. 448, ante. 

456. Whether keeper bound to receive all 
applicants.]—Loaspon t. Boots, No. 449, ante. 

457, - - —.)---Loaspon v. Trorrer, No, 451, 
ante, 





(b) Registration. 

See 1875 Act, ss. 76-79 ; London County Council 
(General Powers) Act, 1902 (c. clxxiii). 

458. Necessity for.}—LANGDON v. BROADBENT, 
No. 440, ante. 

459. —- -.} — Loaspon vv Trorrer, No. 451, 
ante. 

460. -—--- Effect of failure to register.)— Boot 
v FERRETT, No. 448, ante. 

461. --——~ ---—.)-—— Loaspon rv. No. 
449, ante. 

462. Resolution of local authority — Whether 
sufficient.'—Resp., having fulfilled the necessary 
preliminaries under 1875 Act, s. 78, applied to be 
registered as the keeper of a common lodging 
house under sect. 76, & the local authority passed 
a resolution that his house should be registered. 
The clerk did not carry out this resolution, & no 
formal] registration of resp. or his house was made, 
& eight months afterwards the local authority 
resolved that) resp. should not. be registered, & 
two months later prosecuted him for keeping a 
common lodging house without being registered. 
The justices refused to convict :--Held: for the 
purposes of the Act, the resolution of the local 
authority constitated registration, & the justices 
were right in refusing to convict resp.-- COLES 
v@. FIBBENS (1884), 52 1. T. 358; 400. P. 308, D.C. 

463. Power to cancel.| —CoLes v. Finnens, No. 
462, ante. 

464. | -K. was duly entered in the 
register of the B. urban authority as keeper of a 
common lodging house. Two months later the 
inspector reported that it was kept as a house of 
bad repute, & the health committee by resolution 
withdrew the licence, & ordered K. to clear out 
his lodgers in a week, & on his refusal he was 
charged with keeping the house without being 
registered :—Held: the justices were right in 
dismissing the information, as there was no power 
to cancel the licence except for the reasons set forth 
in the statute.—BLAKE v. Kenny (1887), 52 J. P. 
263, D. C. 

465. Refusal to register — Appeal.] —~ He Con- 
WAY Conpn., Ex p. Kavanaait (1894), 10 'T. 1. R. 
533, D.C. 


(c) Offences in reapect of Common Lodging 
Houses. 


466. Failure to notify infectious disease -— De- 
fault of deputy keeper — Liability of registered 
keeper.]—Loospon v. HoLnanp (1898), 14 T. L. R. 
440; 42 Sol. Jo. 523, D. C. 

Infectious diseases in common lodging houses.}— 
See 1875 Act, 8. 843 1925 Act, ss. 58, 59, 

Failure to register.J—Sce Sect. 11, sub-acct. 
3, B. (b), ante. 


Boorn, 


wee ee 


C. Other Lodgings. 


45 VQ os PY 9 ° 41 
a a aaa ai Seaman’s lodgings.]—See M. 8. Act, 1894 (c. 60), 
454. ——— Interpretation in Common Lodging ss. 214. 
Houses (Ireland) Act, 1860 (c. 26)—Definition un- __Hop-piokers, & fruit pickers lodgings.| —— See 
affected by repeal.|—PARKER v. TALBOT, No. 441, 1875 Act, s. 314; Public Health ( ckers 
ante. Lodgings) Act, 1882 (c. 23), 8. 2. 
ke : -~Hdd: it did not 
PART Vil. SECT. 14, SUB-SECT a— "0! sun for purpotes of asin |—Where lndeing bette CS ‘ayo’ in euch 
B. (b). keepers to take out a licence not oocupation for profit. an N 
b. Whether necessary—Where house define what was meant by keoping a (1900), 7 B. C. R. 457.—CAN, 
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Sect. 11.—Dwelling places: Sub-sect. 3, C.; 
sect. 4, A. & B. (a) & (b).] 
Tents, sheds & vans.'—Sce Housing of the Work- 
ing Classes Act, 1885 (c. 72), 88. 7,9; 1891 Act, 
as. 95,115, 141, 142; 1925 Act, s. 43. 


sub- 


SuB-sSECT. 4.—HOUSING OF WORKING CLASSES. 
A. Unhealthy Area. 
See, now, Housing Act, 1925 (c. 14). 


B. Unhealthy Dwelling-Houses and Obstructive 
Buildings. 
(a) Closing Orders. 


See 1891 Act, 8.5; Housing Act, 1925 (c. 14). 

467. To what buildings applied—Dwellings unfit 
for human habitation—Dwellings unoccupied.|— 
By Housing of the Working Classes Act, 1890 
(c. 70),8. 32 (1), it is the duty of a local authority 
to take proceedings against the owner or occupler | 
for the closing of a dwelling-house which is unfit | 
for human habitation; & by 8. 82 (2) ‘‘ any such 
proceedings may be taken for the express purpose 
of causing the dwelling-house to be closed whether 
the same be occupied or not.’’ By s. 29, ‘‘ In this 
part of the Act, unless the context otherwise 
requires, the expression ‘ dwelling-house ’ means 
any inhabited building. .. .”’ 

A. local authority applied for a closing order in 
respect of three dwelling-houses which were ad- 
mittedly unfit for human habitation. The houses 
had been closed by the owner for five & a half 
years for all purposcs of human habitation, & they 
had not been used for such purposes during that 

eriod, nor had the owner any intention of allow- 
ing them to be so used in their present condition. 
A magistrate having refused to make a closing 
order :—Held: the definition of ‘‘ dwelling-house ”’ 
in s. 29 did not operate to curtail the powers of 
the local authority under s. 32: the mere fact of 
non-occupancy was not in itself an objection to 
the making of a closing order, & the magistrate 
was wrong.— ROBERTSON v. KING, [1901] 2 K. B. 
265; 70 L. J. K. B. 6380; 84 L. T. 842; 65 J. P. 
4538; 49 W. R. 542; 45 Sol. Jo. 448, D.C. 

468. -—-— Subject to previous closing 
order.|—The fact that a local authority have, 
under a bye-law made in pursuance of Public 
Health Acts, made an order for the closing of a 
dwelling-house as being unfit for human habitation 
does not, even while the closing order is in force 
& the premises have been kept closed & unin- 
habited & have not been attempted to be let or 
occupied, prevent the local authority from apply- 
ing to pee for, or the ce from having 
jurisdiction to grant, an order for the closing of 
the same dwelling-house under the Housing of the 
Working Classes Acts, as being in a state so 
dangerous or injurious to health as to be unfit 
for human habitation.—SLIGHT v. PORTSMOUTH 
Oorpn. (1906), 95 L. T. 356; 70 J. P. 359; 4 
L. G. R. 635, D.C. 

469, ——— -———— Back to back houses.]|—WHuITE 
v. St. MARYLEBONE BOROUGH Councr, No. 507, 

at. 

0470. ——- ——— Standard of fitness—By whom 
& how determined.]—(1) A ee ac be ‘‘ un- 
fit for human habitation’’ within Manchester 
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Corporation Waterworks & Improvements Act, 
1867 (c. xxxvi), s. 41, if it is so unfit for any 
reason, such as insufficient ventilation & not only 
if it is so unfit because of some structural or other 
defect existing in the building itself. Whether 
it is so unfit or not is a question of fact to be de- 
termined by the corpn. in a judicial spirit. 
Semble: the standard of fitness or unfitness to 
be applied is that of the ordinary reasonable man. 
(2) Semble: the time for appealing to quarter 
sessions from an order made under Manchester 
Corporation Waterworks & Improvements Act, 
1867 (c. xxxvi), 8. 41, declaring the building unfit 
for habitation runs from the date when such order 
is affixed to the building.—Hax. v. MANCHESTER 
Coren. (1915), 84 L. J. Ch. 732; 118 L. T. 465; 
79 J.P.385; 31T.L. R. 416; 13 L. G. R. 1105, 


.L. 

471. Form of order—Compliance with statutory 
form—Necessity for.]—A local authority in exercise 
of their powers under Housing, Town Planning, 
etc., Act, 1909 (c. 44), 8. 17 (2), served a closing 
order upon the owner of a dwelling-house in their 
district on the ground that it was in a state so 
dangerous or injurious to health as to be unfit for 
human habitation. The closing order followed 
the statutory form prescribed by an Order of the 
Local Government Board made under s. 41 of the 
Act, except that it omitted the ‘‘ note’ at the 
foot of the form setting out s. 17 (3) of the Act, 
which gives an owner served with such an order the 
right of appeal to the Board within fourteen days 
after the service of the order upon him :—Held: 
the ‘‘ note’? was a material part of the statutory 
form & its omission rendered the proceedings of 
the local authority invalid & the local authority 
must be restrained from enforcing the order.— 
RAYNER v. STEPNEY CORPN., [1911] 2 Ch. 312; 
80 L. J. Ch. 678; 105 L. T. 362; 75 J. P. 468; 
277. L. R. 612; 10 L. G. R. 307. 


Annotation :—-Distd. Arlidge v. Tottenham U. C., [1922] 
2K. B. 719. 


472. Service of order—Sufficiency—Diligence of 
inquiries as to freeholder.|—Pitf. was the assignee 
of a ninety-nine years’ lease at a pepper-corn rent 
of a dwelling-house in respect of which defts. 
made a closing order. On Feb. 21, 1911, they 
served a copy of the order on pitf., & on the same 
day they, aving failed, as they alleged, after 
diligent. inquiries to ascertain the name & address 
of the freeholder of the premises, caused a sealed 
copy of the order addressed to ‘‘ the owner ”’ 
to be left with a woman at the premises, which 
at this time were unlet & were in the occupation 
of a caretaker for pltf. 

In an action by pltf. against defts. for a declara- 
tion that the closing order had not become opera- 
tive & for an injunction to restrain them from 
proceeding under the order, pltf. moved for an 
interim injunction on the ground that defts. had 
not made diligent inquiries for the name & address 
of the freeholder, & that the order had not been 
served on the freeholder, nor had any notice of 
the order been served-on him person :—Held : 
(1) on the evidence defts. had made diligent 
inquiries for the name & address of the freeholder, 
& in this respect the service was good; (2) no 
distinction was drawn in the Acts between service 
of an order & service of notice of an order, & 
what in fact had been served was both the order & 
notice of the order.—ARLIDGE v. HAMPSTEAD 
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d. Order clasing each house in tene- 
the ment—Until all fit. for habitation — 
Whether ultra vires.}—A local authority 
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METROPOLITAN Borovuan, [1916] 1 Ch. 69: 85 
L. J. Ch. 91; 118 L. T. 1187; 80 J. P. 127; 
60 Sol. Jo. 43; 14 L. G. BR. 50, C. A. 

473. -_— Whether distinguished from service 
of notice of order..—ARLIDGE v. HAMPSTEAD 
METROPOLITAN Borovuay, No. 472, ante. 

474, Effect of order— Order under bye-law — 
Whether bar to further statutory order.]—Siicut 
v. PORTSMOUTH CORPN., No. 468, anfe. 

475. —— Right of tenant to return — After 
repair.J—A cottage belonging to pltf. had been 
for some years in the occupation of deft. as a 
weekly tenant at a rent of 138. a week, the land- 
lord paying rates & taxes. The cottage was in a 
bad state of repair & the local authority on June 17, 
1919, made a closing order under Housing, Town 
Planning, etc., Act, 1908 (c. 44), 8.17 (2). Notice 
of the closing order was given to deft. as the 
occupying tenant, but he refused to go out of 
occupation. The local authority then applied 
to the justices under Small Tenements Recovery 
Act, 1838 (c. 74), for an order for the possession 
of the house & a warrant of ejectment was issued 
on Dec. 1, 1919. Deft. applied to the local 
authority for time & agreed to give up possession 
on Jan. 31, 1920. He, however, did not give up 
possession on that date & ultimately a second 
warrant of ejectment was issued which was 
executed by the police on May 11, 1920, deft.'s 
furniture being removed from the house. Pitf. 
then expended £400 in repairs & alterations to 
the house. In Oct. 1920, before the repairs 
were completed, deft., who had not paid any 
rent since he went out of occupation, by some 
means gained entrance to the house & retook 
possession of it. PItf. claiined to recover posses- 
sion of the house & damages:—Held: deft.’s 
tenancy of the cottage was not subsisting in Oct 
1920, & he had no legal right to retake possession 
of the house. Deft. was under a statutory duty 
to obey the terms of the closing order by going 
out & remaining out of the premises. He had 
committed a breach of that duty & pltf. was en- 
titled to an order for possession & to damages.— 
Buaket v. Smiru, [1921] 2 K. B. 685; Oo L. J. 
K. B. 1140; 125 1. T. 287; 191. G. R. 544, 

476. Disobedience of order—-Complaint—Limli- 
tation of time for.|—The limitation of six months, 
within which complaint must be made, imposed 
by Summary Jurisdiction Act, 1848 (c. 43), s. 11, 
applies to proceedings for acting contrary to a 
closing order, in breach of 1891 Act, s. 5 (9), 
& therefore a conviction for such an offence, which 
imposes a fine in respect uf every day during a 

eriod exceeding six calendar months. is bad.— 
i. v. SLADE, Hz p. SAUNDERS, [1895] 2 Q. B. 247; 
64 L. J. M. C. 282; 73 L. T. 3413; 59 J. P. 471; 
ag es Jo. 625; 18 Cox, C. C. 176; 15 RK. 499, 





Annotations :—Refd. R. v. Struve, etc., Glamorganshire JJ. 
(1895), 59 J. b. 584; Chopstow Electric Light & Power 
Co. ¥v. rae Gas & Coke Consumers’ Co., [1905] 1 


477. Remedies of aggrieved person — Irregular 
order—Injunction.]—RAYNEK v. STEPNEY CORPN., 


No. 471, ante. 
4 —— -——~.]— Hampron v. MILTON 


ReGgis UrsBaAN Districr CounciL (1915), 79 


J.P. Jo. 388. 
Pitf. by the indorsement on his writ claimed 
a declaration that four closing & demolition orders 
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which were respectively dated more than six 
months before the date of the writ & were made 
by defts. under the Housing & Town sha a2 
etc., Act, 1909 (c. 44), with regard to two of his 
houses in defts.’ district were bad in law & ough 
to be set aside, & an injunction to restrain defts. 
from enforcing the orders. Defts., before the 
statement of claim was delivered, moved to stay 
the action on the ground that it was not maintain- 
able because (a) under Housing & Town Planning, 
etc., Act, 1909 (c. 44), pltf.’s remedy, if any, 
was to appeal to the Local Government Board . 
& (b) under Public Authorities Protection Act, 
1893 (c. 61), the action was out of time, being 
more than six months after the dates of the orders 
complained of :—Held: the writ, on the face of 
it, was neither improper nor an abuse of the pro- 
cess of the ct., & the motion was misconccived & 
must be dismissed with costs.---WRIGHT v, PRESCOT 
URBAN CounciL (1916), 86 Th. J. Ch. 221 3° 115 
L. 1.772; 813.P.43; 338 T. LR. 82; 15L.G.R. 
41. 

—-—- Appeal.}——Sce Sect. 0, sub-sect. 4, IT. (0), 
post. 

480. Determination of order—-Demolition order 
already made.|—t. «. DE Rurzen & CHELSEA 
ViestTRY (1802), OT. L. RR. 41, D.C, 


(b) Demolition Orders. 

See, now, Wousing Act. 1925 (ce. 14). 

481. When order obligatory —- House unfit for 
human habitation—-Closing order operative for 
three months— No step to render house habitable. |-— 
By Housing, Town Planning, etc., Act, 1V0OU (c. 44), 
gs. 17, if “ any dwelling-house ” appears to a local 
authority to be unfit for human habitation, it 
shall be their duty to make an order prohibiting 
the use of the dwelling-house for human habitation, 
in the Act referred to as a‘ closing order.” until 
in the judgment of the Jocal authority the dwelling- 
house is rendered fit for that purpose ; & by s. 18, 
‘Where a closing order in respect of any dwelling- 
house has remained operative for a period of three 
months,” & the local authority are of opinion 
“that the dwelling-house has not been rendered 
fit for human habitation, & that the necessary 
steps are not being taken with all due diligence 
to render it so fit,’ the local authority ‘ shall 
order the demolition of the building,’ subject 
to a right of appeal by the owner to the Local 
Government Board. By 8s. 39, ‘on any such 
appeal the Buard may make such order in the 
matter as they think equitable” & the order of 
the local authority ‘‘ may be confirmed, varied, 
or quashed, as the Board think just.” 

A closing order was made by a local authority 
in respect of a dwelling-house. No steps were 
subsequently taken by the owner to render it 
fit fur human habitation, but after the clusing 
order had remained operative for three months 
the owner made structural alterations in the house 
for the purpose ot converting it into a warehouse, 
which rendered it incapable of being used as 4 
dwelling-house. The owner also gave notice to 
the local authority of his intention tu convert 
the house into a warehouse & submitted a plan of 
the proposed alterations for their approval. The 
local authority disapproved of the plan &, having 
duly considered the question of the demolition 
of the house, made an order for its demolition. 
The owner appealed against this order to the 
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Sect. 11.—Dwelling places: Sub-sect. 4, B. (6); (c) 
& (d), & C.) 


Local Government Board :—Held: as no a 
had been taken to render the dwelling-house fit 
for human habitation there was an imperative 
duty on the local authority under s. 18 (2) of the 
Act, after the closing order had remained operative 
for three months, to order the demolition of the 
house, notwithstanding that it had become in- 
capable of use as a dwelling-house ; but the Local 
Government Board in determining the appeal 
had power under s. 39 to take into consideration 
the fact that it was not the intention of the owner 
to use the house in future as a dwelling-house, &, 
if the Board in the exercise of their judicial dis- 
cretion thought fit, to quash or vary the demolition 
order on that ground.—DLANCASTER v. BURNLEY 
CoHPN., [1915] 1 K. B. 259; 84 L. J. K. B. 181; 
112 L. T. 159; 79 J. P. 123; 31 T. L. BR. 13; 
12 L. G. R. 1319, D. C. 

Be de ti :—Reld. Broadbent v. Rotherham Corpn., [1917] 

482. Form of order — Statement of structural 
defects—Necessity for.]|—A medical officer of health 
having reported that a block of houses was in a 
state unfit for human habitation, & the surveyor 
having also reported that the cause was structural 
defects which no alterations could remedy, & 
that the whole of the houses should be demolished, 
the vestry made the order under 31 & 32 Vict. 
c. 130, accordingly to demolish the houses :— 
Held: the order was not bad, because it did not 
state what were the structural defects, & because 
it included the whole of the houses instead of a 
separate order being made as to each house.— 
Fuicut v. St. GEORGE THE MARTYR, SOUTHWARK 
VESTRY (1871), 25 L. I. 24; sub nom. R. v. 
FuIGHT, 86 J. P. 262. 

483. Order relating to block of houses — Order 
for each house—Necessity for.)—F1iaut v. St. 
GEORGE THY MARTYR, SOUTHWARK VEstRY, No. 
482, ante. 

Notice of order—-To whom addressed.|— See 
Part IT., Sect. 6, ante. 

484, Postponement of operation of order — 
Discretion of local authority—Consideration of 
proposals for repair.}—Housing, Town Planning, 
etc., Act, 1909 (c. 44), s. 18 (3), enables an owner 
against whom a demolition order has been made 
to apply subsequently for postponement of the 
operation of that order. 

In considering whether they will grant that 
application the local authority must exercise their 
discretion judicially. 

They must give the owner an i Uae eee of 
acequersy presenting his case, e.g. by fithishitng 
specifications of his proposed works, & must con- 
sider whether those pope works can or will 
render the premises fit for human habitation. 

To decide on ex p. evidence without considering 
the owner's specifications, that no works whatever 
can render the premises fit for human habitation 
& consequently to refuse the application in limine, 
is not a proper exercise of their discretion.— 
BROADBENT ¥v. ROTHERHAM CORPN., [1917] 2 Ch. 
81; 86 L. J. Ch. 601; 117 L. T. 120; 81 J. P. 
193 ; 61 Sol. Jo. 460; 15 L. G. R. 467 ; subsequent 
proceedings (1918), 87 L. J. Oh. 308. 

485. -}—-Where a local authority 
is bound to consider, judicially, proposals by the 
owner for repair of houses in respect of which a 
demolition order has been made, it sufficiently 
fulfils its duty by considering the plans & heari 
the owner & visiting the premises, & it is no 
bound to state in what respect the plans tendered 
are insufficient.—BROADBENT v. ROTHERHAM 
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Coren. (No. 2) (1918), 87 L. J. Ch. 308; 118 
L. T. 745; 82 J. P. 141; 62 Sol. Jo. 451; 16 
L. G. R. 357. 

486. Remedies of aggrieved person — Irregular 
order—Injunction.|—-HAMPpTon v. MILTON REGIS 
URBAN District CoUNCIL (1915), 79 J. P. Jo. 388. 

487. —-—- ——- —— Limitation of time.|— 
WriGHT v. PRESCOT URBAN COUNCIL, No. 479, 
ante. 

——— Appeal.]—See Sub-sect. 4, H. (6), post. 


(ec) Removal of Obstructive Buildings. 

See, now, Housing Act, 1925 (c. 14). 

488. To what building applicable—Not confined 
to building for human habitation—Workshop.]— 
Housing of the Working Classes Act, 1890 (c. 70), 
s. 88, is not confined in its operation to buildings 
designed for human habitation. 

A building, not a dwelling-house or any part of 
a dwelling-house within the definition contained 
in Housing of the Working Classes Act, 1890 
(c. 70), 8. 29, as amended by Housing, Town 
Planning, etc., Act, 1909 (c. 44), s. 49, constructed 
for & used solely as a cycle makers’ & mechanics’ 
workshop :—Held: a ‘ building’? within s. 38 
of the Act of 1890, as amended by s. 46 & Sched. II. 
of the Act of 1909, & capable of being dealt with 
by the local authority as an obstructive building 
under that sect.—- JACKSON v. KNUTSFORD URBAN 
CoUNCIL, [1914] 2 Ch. 686; 84 L. J. Ch. 305; 
111 L. T. 982; 79 J. P. 73; 58 Sol. Jo. 756. 


(d) Repairs. 

See, now, Housing Act, 1925 (c. 14), ss. 1-84. 

489. To what houses order applicable — ‘‘ Any 
house suitable for occupation by working classes ”’ 
—Interpreted in ordinary sense.|—(1) Housing, 
Town Planning, etc., Act, 1919 (c. 35), 5. 28, pro- 
vides that ‘if the owner of any house suitable 
for occupation by persons of the working classes ”’ 
fails to make & keep it. reasonably fit for human 
habitation, the loca] authority may serve him with 
a notice requiring him to execute the necessary 
work to make it reasonably fit for human habita- 
tion, &, failing his doing so, the local authority 
may execute the work & recover from him the 
cost :—Held: the expression ‘‘ any house suitable 
for occupation by persons of the working classes,”’ 
must be construed in its natural & ordinary sense, 
& the limitations as to rent contained in Housing, 
Town Planning, ctc., Act, 1909 (c. 44), s. 14, 
cannot be imported into s. 28. 

(2) The notice served by a local authority under 
Housing, Town Planning, etc., Act, 1919 (c. 35), 
8. 28,is not rendered invalid because it contains 
a request to the owner to state when he will com- 
mence to execute the work, or because it omits 
to state that the owner has the right of appeal 
mentioned in Housing, Town Planning, etc., Act, 
1909 (c. 44), 8. 15 (8).—ARLIDGE v. TOTTENHAM 
URBAN CoUNCIL, [1922] 2 K. B. 719; 92 L. J. 
kK. B. 21; 127 L. T. 841; 86 J. P. 171; 38 
a L. R. 819; 66 Sol. Jo. 604; 20 L. G. R. 504, 
» C 


490. Order to repair— Validity of notice — Re- 
quest to state commencement of repair.}|—ARLIDGE 
v. TOTTENHAM URBAN COUNCIL, No. 489, ante. 

491. ———_ ——— Failure to state owner’s right 
of appeal.|—ARLIDGE v. TOTTENHAM URBAN CouN- 
cin, No. 489, ante. 

Non-compliance—Liability for resulting 
injury.])—See LANDLORD & TENANT, Vol. XXXI., 
p. 348, Nos. 4902-4905. 

492. Recovery of expenses—Operation of charg- 
ing order-—As between freeholder & tenant.}—TR. v. 
Str. MARYLEBONE VEstTRy, No. 195, ante. 
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493. ——.}— HYDE vv. 
(1889), 53 J. P, 453 ; 5 c. L. R,. 406. 

494. From date of notice.]—R. v 
St. MARYLEBONE VEsTRY, No. 195, ante. 

5. ——~ ——— Operates on ana a ea 
i eee (1889), 538 J. P. 458; 5 T. L. R. 

496. ——— On repair by local authority—Order 
for payment of full sum—Subsequent order for 
payment by instalments.|—Sub-sects. 3 & 4 of 
sect. 28 of Housing, Town Planning, etc., Act, 
1919 (c. 35), which provide remedies for the re- 
covery by a local authority from the owner of 
the expenses incurred by them under the sect. 
for the repair of houses necessary to make them 
reasonably fit for human habitation are not 
mutually exclusive but cumulative. 

There is therefore nothing to prevent a local 
authority who have made an order for payment 
of the sum under sub-sect. 3, & failed to obtain 
payment from subsequently making an order for 
payment by instalments under sub-sect. 4. 

Qu. : whether a local authority who have made 
an order for payment by instalments under 
sub-sect. 4 can subsequently make an order for 
payment of the full sum under sub-sect. 5.— 
SALFORD CoORPN. v. ITALE, [1925] 1 K. B. 503; 
94L. J. K. B. 326; 132 L. T. 320; 89 5. P. 19; 
41 T. L. R. 157; 69 Sol. Jo. 192; 23 L. G. R. 
166, C. A. 

497. ——— ~— Order for payment by Instal- 
ments—Subsequent order for payment of full sum.} 
—SALFORD CORPN. v. I[TALE, No. 496, ante. 

498. —— Matters for consideration of 
justices—Whether local authority has complied 
with statutory conditions.|—In proceedings by a 
local authority under Housing, Town Planning, 
etc., Act, 1919 (c. 35), 8. 28 (3), the ct. of summary 
jurisdiction is the proper tribunal to determine 
whether the local authority has complied with the 
conditions laid down in the earlier sub-sects. ; 
& even if the notice served on the owner specifies 
twenty-one or more days as the time allowed for 
the execution of the work, it is within the disere- 
tion of that tribunal, having regard to all the 
circumstances of the case, to decide whether the 
notice is a reasonable notice or not. The notice 
referred to in s. 28 is not an ‘‘ order” within Housing 
of the Working Classes Act, 1890 (c. 70), 8. 35, & 
therefore docs not form any ground for an appeal 
under that sect. to a ct. of quarter sessions.— 
RYALL v. Cusitr Heatu, [1922] 1 K. B. 275; 
911.J. K. B. 189; 126 L. T. 350; 863. P. 15; 
a L. R. 123 ; 66 Sol. Jo. 142; 20 1. G. R. 56, 








Annotations :-—Consd. Ryall v. Hart, [1923) 2 K. B. 464. 
nae Shoeburyness U. D. C. v. Burges (1924), 22 L. G. R. 


499. —_.. —-_— —_—- What Is reasonable notice.| 
—RYALL v. Cusrrr HEATH, No. 498, ante. 











500. ——- ——— -———_ ———. }— RYALL v. HART, 
No. 517, post. 
501. Necessity of work.|-— 


Resp. was the owner of certain houses in the area 
of a rural distict council & she was served with 
notice by the council to execute certain work 
to make the houses reasonably fit for human habi- 
tation. The work not having been done by resp., 
builders executed work on the houses by the 
council’s instructions, & the council served on 
resp. a demand for £342 in respect of repairs. 
Payment not having been made by resp., proceed- 
ings were taken under Housing, Town Planning, 
etc., Act, 1919 (c. 35), s. 28 (3), to recover the 
amount with interest. No appeal had been made 
by the resp. to the Minister of Health. The jus- 
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BERNERS f tices refused to make an order for more than £250, 


on the grounds that the amount charged for labour 
was excessive, that all the work charged for was 
not done & that part of the work was not necessary 
in order to make the houses reasonably fit: for 
human habitation :—Held: the right to recover 
was limited to expenses incurred in pursuance of 
the sect., namely, the expenses necessary to make 
the houses reasonably fit for human habitation, 
& the appeal must be dismissed.—ADAMS t, TUER 
(1923), 1380 L. T. 218; 877. P. 198; 407. L. RB. 
49; 68 Sol, Jo. 166; 22 L. GQ. R. 88; 87 J. P. 
Jo. 749, D.C. 

502. —_— —---- -—-~ Reasonableness of expenses 
incurred.]—ApDams v. TUER, No. 501, anfe. 


C. Town Planning Schemea. 

See, now, Town Planning Act, 1925 (c. 16). 

5038. Compulsory purchase of property — To 
what property extended— Whether confined to pro- 
perty required for dwellings—-Acquisition of public- 
house.J—Under Housing, Town Planning, etc., 
Act, 1919 (c. 45), defts. made an order, sub- 
sequently confirmed by the Minister of Health, 
for the compulsory acquisition for the purposes 
of a scheme under acct. 1 of the Act, of 3,000 acres 
for the erection of working-class houses for the 
accommodation of 120,000 Ne eas They also 
proposed to acquire compulsorily a beerhouse 
within the area with the objects, (a) of controlling 
or regulating the traffic in intoxicating liquor on 
the site, that. control to be based on management. 
by some co. or assocn, Whose servants were not 
to have a pecuniary interest in the sale of alcohol, 
& (b) of providing for the general entertainment & 
refreshment of the population :—J/leld: (1) the 
Act contemplated extensive schemes for the pro- 
vision of working-class houses by local authorities, 
involving in many cases the acquisition of con- 
siderable areas of land & extending even to the 
creation of a new town; sect. 12 (1) treated the 
land within the selected areca as a whole, & as 
something in the nature of a building estate, &, 
as incidental to the complete cont rol of the develop- 
ment of the building scheme, empowered the 
local authority to acquire any houses or other 
buildings, whether the same were or were not 
required for use as, or as a site for, workmen's 
dwellings, or for roads or other purposes mentioned 
in the earlier Llousing Acts ; & that power was not 
limited to houses which it) was proposed to adapt 
for working-class accommodation under the power 
to alter contained in the later part of the sub- 
sect. ~ 
(2) Upon the above construction of the Act :— 
Held: subject to confirmation by the Minister of 
Health, defts. had power under sect. 12 (1) of 
the Act to acquire compulsorily the becrhouse in 
question for the attainment of the objects above- 
mentioned. Semble: both under sect. 12 (2) 
of the Act, & under Housing of the Working 
Classes Act, 1903 (c. 30), 8. 11, defts. had a similar 
yower for effecting the like objects.—-CONKON t. 

NDON County CouNCIL, [1022] 2 Ch. 283; OL 
lL. J. Ch. 386; 126 L. T. 79); 875. P. 109; 38 
TL. R. 380; 20 LG. R. 1813 sub nom. CONSON 
». LONDON County CoUNCIL, 66 Sol. Jo, 350. 

504. Curtailment of scheme—Determination of 
contract—Sufficiency of notice to contractor.]— 
By a contract dated Oct. 4, 1920, pitfs., who were 
a firm of builders & contractors, agreed with 
defts. to erect & complete for them one hundred 
& fifty-four houses under a housing scheme for 
the working classes of the district, & a power was 
reserved to the architect to determine the order of 
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rogress of the work. The contract also con- 

ined certain provisions to reimburse the con- 
tractors for money that they were out of pocket 
in the event of their work being stopped. Clause 
20 provided as follows: ‘‘If for any reason it 
appears to the employers expedient that the 
agreement should be determined, the employers 
ma . subject to the consent of the Ministry 
of Health, determine the agreement by giving not 
less than fourteen days’ notice to the contractor.” 

On Dec. 20, 1921, defts., upon the instructions 
of the Ministry of Health. gave formal notice to 
pltfs. to determine the contract at the completion 
of the first section of seventy houses. For some 
time previous to the notice it was known to both 

arties that the Ministry of Health who were 

nancing the scheme would not provide @ sum 
larger than was necessary for the erection of 
seventy houses. In an action brought by pltfs. 
claiming damages for breach of contract :—Held: 
having regard to the circumstances existing at the 
time & known to both parties, the notice was a 
good notice within clause 20, the determinable 
date given in the notice being the date when pltfs. 
themselves completed the seventy houses, which 
was more than fourteen days after the giving of 
the notice.—Boot & Sons (LONDON), LTp. v. 
UTTOXETER URBAN DISTRICT COUNCIL (1924), 88 
J.P. 118; 68 Sol. Jo. 684; 22 L. G. R. 312, ©. A. 

505. Recovery of possession of house—Effect of 
Rent & Mortgage Restriction Acts—Duty of local 
authority to provide alternative accommodation.|— 
The Rent Restriction Acts impose no obligation 
upon a local authority which is secking to recover 
possession of a dwelling-house coming within the 
scope of the Acts of showing that alternative 
accommodation is available for the tenant, where 
the premises are required for the purposes of an 
improvement scheme under Housing, Town Plan- 
ning, ctc., Acts.—Pakry v. Harpine, [1925] 1 
K. B. 111; 94 L. J. K. B. 87; 132 L. T. 390; 
88 J.P. 104; 41 T. L. R. 413 69 Sol. Jo. 162; 
22 1, G. R. 778, D.C. 

506. Infringement of building Iine—What con- 
ade re 36 (a) of the Ruislip-Northwood 
Town Planning Scheme made under Housing, 
Town Planning, ctc., Act, 1909 (c. 44), provides 
that ‘ Where a building line is shown upon the 
map, prepared for the scheme, in respect of any 
existing strect or proposed new street no building 
or erection other than boundary walls & fences 
shall be erected or set up nearer to the street than 
such building line.”’ Clause 40 (b) of the Scheme 
provides that ‘' No post, rail, fence or other 
obstruction shall be erected in front of any shop 
or business premises in advance of the building 
lines fixed by clause 86, clause 37, clause 39, or 
this clause.”’ 

Olause 70 of the Scheme provides penalties for 
breach of these clauses. Applt., who was the 
proprietor of a garage, which was situated in an 
existing street for which a building line was 
shown on the map referred to in the Scheme, 
erected two petrol pumps in a forecourt in front 
of his premises, which was nearer to the highway, 
& abutted thereon & was in advance of the 
building line shown upon the map & between that 
building line & the front boundary of the premises : 
—Held: the pumps were ‘‘crections’’ within 
clause 36 (a2) of the Scheme & also ‘‘ obstructions "' 


ae tmnt 
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over ten private motor garages. 
house was designed for occupation with the 
garage beneath it & was occupied by a chauffeur 
ee pags by the tenant of the garage & dwelling- 

ouse. 
proached from the corresponding garage under- 
neath, the approach being by a separate staircase. 
Five of the dwelling-houses with their corre- 
sponding garages faced in one direction & had to 
the extent of two-thirds common backs respec- 
tively with the remaining five dwelling-houses & 
garages which faced in the opposite direction, the 
remaining one-third of the space at the back of 
each pair of houses being occupied by a ventilating 
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within clause 40 (0), & applt. had been rightly 
convicted of offences under those clauses.— 
MACKENZIE v. ABBOTT (1926), 24 L. G. R. 444, 
D.C. 


D. Reconstruction Schemes. 
See, now, Housing Act, 1925 (c. 14), ss. 1-56. 


E. Provision of Working-Class Dwellings. 

See Housing Act, 1914 (c. 31); Housing, etc., 
Act, 1923 (c. 24), ss. 1-4, 6; Housing (Financial 
Provisions) Act, 1924 (c. 85), ss. 1-11, 18-15; 
Housing Act, 1925 (c. 14), ss. 57-80; Housing 
(Rural Workers) Act, 1926 (c. 56). 

507. Back to back houses—What are— Question 
of fact—Determination by Local Government 
Board.|—-By the Housing, Town P 


lanning, etc., 
Act, 1909 (c. 44), s. 17 (1), (2), (83), if any 


dwelling-house appears to the local authority to 
be in a state so dangerous or injurious to health 
as to be unfit for human habitation, it is their 
duty to make a closing order, & any owner 
aggrieved by the order may appeal to the Local 


Government Board. 
By s. 438, ‘‘ It shall not be lawful to erect any 


back to back houses intended to be used as 
dwellings for the working classes, & any such 
house commenced to be erected after the passing 
of this Act shall be deemed to be unfit for human 
habitation.”’ : 


Ten dwelling-houses were respectively crected 
Each dwelling- 


Each dwelling-house could only be ap- 


shaft. The local authority having made closing 
orders in respect of the dwelling-houses on the 
ground that they were ‘‘ back to back houses 
intended to be used as dwellings for the working 
classes *’ within s. 43 of the Act, the owner appealed 
to the Local Government Board. 

On a case stated by the Board under s. 39 (1) 
(a) of the Act, for the opinion of the High Ct. :— 
Held: (1) the existence of the air shafts did not 
in cone of law prevent the houses from being 
back to back houses within the statute; (2) it 
was for the Local Government Board to deter- 
mine as a matter of fact whether the houses were 
back to back houses; (3) a chauffeur is a member 
of the working classes in the ordinary & popular 
sense, & as a matter of law it was open to the 
Local Government Board to determine whether as 
a matter of fact the houses were ‘‘ intended to be 
used as dwellings for the working classes’? within 
s. 43 of the Act.—WHITE v. St. MARYLEBONE 
BorovucH Councn,, [1915] 3 K. B. 249; 84 
L. J. K. B. 2142; 113 L. T. 447; 138 L. G. R. 
977; sub nom. Re WHITE & MARYLEBONE 
Borovan Councin, 79 J. P. 350. 

508. Member of working class— Who {s.]— 


WHITE v. ST. MARYLEBONE BorRoOUGH CoUNCIL, 
No. 507, ante. 
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509. Local authority — Power to contract as if 
sanitary authority—When contract to be under 
common seal—-Loca) authority of urban district.)— 
By Housing of the Working Classes Act, 1890 
(c. 70), s. 56, the carrying into execution of which 
Act is now made compulsory on all local autho- 
rities under Housing, Town Planning, etc., Act, 
1919 (c. 35), s. 1, the local authority may, for the 
pare of carrying it into execution, “ exercise 

e same powers whether of contract or otherwise 
as in the execution of their duties . ..in the 
case of sanitary authorities under Public Health 
Acts. .. .’’ (sic) :—Held: the words of that sect. 
must be read distributively, & as meaning that if 
the local authority’s district is an urban district, 
it shall have the same power of contracting that 
an urban sanitary authority has under the Public 
Health Acts, & if its district is a rural district the 
power which a rural sanitary authority has under 
those Acts, with the result that in the former case 
the authority cannot, when acting under Housing 
of the Working Classes Act, 1890 (c. 70), contract 
otherwise than under its common seal if the value 
or amount of the contract exceeds £50.—NIXON v. 
ERITH URBAN CoUNCIL, [1924] 1 K. B. 819; 93 
L. J. K. B. 756; 131 L. T. 3083; 88 J. P. 115; 
40 T. L. R. 373; 68 Sol. Jo. 537; 22 L. G. R. 
448, C. A. 

Acquisition of property.] — See No. 503, 





ante. 

Dwelling as improvement under Settled Land 
Acts.]|—See LAND IMPROVEMENT, Vol. XXX., 
pp. 283, 284, No. 85. 

Provisions of London Building Acts.]—See 
Highways, Vol. XXVI., pp. 509. 510, Nos. 2145-- 
2153; MetTRopomis, Vol. XXXIV., p. 588, 
Nos. 88, 89. 

Warranty of fitness of premises—-Damages for 
breach.]—-See LANDLORD & TENANT, Vol. XXXI.. 
p- 181, No. 3159. 

Conversion of house into tenements—Breach of 
covenant.|—See LANDLORD & ‘TENANT, Vol. 
XXXI., p. 173, Nos. 3065, 3066. 


F. Financial Provisions. 
See Housing Act, 1925 (c. 14), ss. 81-07%. 


G. Obstruction of Officers of Local Authority. 

See Housing Act, 1925 (c. 14), ss. 124, 127. 

510. Obstruction to inspection by local autho- 
rity—Summary order to permit inspection.]—Pre- 
venting medical or other officers of a local autho- 
rity from entering working-class dwelling-houses 
for survey & examination under Housing, Town 
Planning, etc., Act, 1909 (c. 44), s. 36 (c), to carry 
into effect the provisions of Part II. of the Housing 
of the Working Classes Act, 1890 (c. 70), is an 
offence under sect. 51 of the latter Act, & an 
order may be made against the owner for entry 
to examine & survey under that sect.—ARLIDGE 
v. ScRASE, [1915] 3 K. B. 325; 84 L. J. K. B. 
1874; 113 L. T. 873; 79 J. P. 467; 14L.G. RK. 
74, D.C. 


H. Appeals, Compensation, and Rights of 
Owners. 


(a) Unhealthy Area Schemes. 
See, now, Housing Act, 1925 (c. 14), ss. 45-47 
Compensation.]|—Sce COMPULSORY PURCHASE 
OF LAND, Vol. XI., pp. 293, 294. 
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(5) Unhealthy Dwelling-Houses and Obstructive 
Buildings. 
i. Appeals. 

See, now, Housing Act, 1025 (c. 14). 

511. Closing order — Limitation of time for 
appeal—When time begins to run-——Local Act.]— 
HALL v. MANCHESTER CoRPN., No. 470, ante. 

512. Demolition order — Appeal not prosecuted 
——Subsequent motion to restrain by Injunction.) — 
ane v. CHELSEA VESTRY (1892), 36 Sol. Jo. 

513. —— Discretion of Local Government 
Board—To quash or vary order—Future use of 
house for human _ habitation.)—LANCASTER 17. 
BURNLEY Corpn., No. 481, ante. 

514. Order to repair—Double right of appeal.]—- 
Housing, Town Planning, etc., Act, 1909 (c. 44), 
8. 15 (6). which gives to a landlord a general right 
of appeal to the Local Government Board [now 
the Minister of Health] against any notice 
requiring him to execute works in his house as 
being necessary to make the house fit for human 
habitation, & against. any demand for the expenses 
thereof, is not impliedly repealed by the proviso 
tos. 28 (1) of Housing, Town Planning, ete., Act, 
1919 (c. 85), which gives a right of appeal in cases 
where it is alleged that the house is not capable 
without. reconstruction of being rendered flit for 
human habitation; but is only amended by the 
latter provision, which adds that further right 
of appeal in the cases to which it applies.- -R. v, 
JLEALTH Minister, dir p. Rusu, [1922] 2K. B. 28; 
914. 3. WK. B. 5380, 128 1. T. 63335 86 5. PP. 50; 
38 TT. 1. R. 264; 66 Sol. Jo. 299; 20 Ina G. RB. 
252, D.C. 

Annotations :--Consd. Ryall vr. Wart, {1923} 2 K. . 464, 
Refd. Arlidge ». Tottunham U. ©., (1022) 2 K. B. 719. 
515. -- - Right to appeal to Local Government 

Board—-Whether other modes of redress ex- 

cluded.]-—Whicghtr v. Prescor URBAN COUNCIL, 

No. 479, anle. 


| 616. —-- wee RV ALL vo, CUBITT 
Wleatiu, No. 408, anle. 
517. —- - -- -.} ~ A notice under 


Housing, Town Planning, etc., Act, LOLO (ce. 35), 
gs. 28 (1), was served by a local authority upon the 
owner of a house requiring him to execute within 
a specified time certain work in order te make 
the house reasonably fit for human habitation. 
The notice not having been complied with, the 
Jocal authority did the work required to be done. 
Proceedings were subsequently taken against 
the owner under Housing, Town Planning, ctc., 
Act, 1919 (c. 35), 8. 28 (3), before a ct. of summary 
jurisdiction to recover the expenses incurred by 
the Jocal authority :--Held: the owner was 
entilled to raise before the ct. of sumunary 
jurisdiction the question whether the notice was 
a reasonable notice notwithstanding that he could 
have appealed to the Minister of Wealth under 
Housing, Town Planning, etc., Act, 1909 (c. 44), 
s. 15 (6), against the notice requiring him to do the 
work & omitted to do so within the time pre- 
scribed by that sert.—RYALL v. Hak, [1923] 
2K. B. 464; 92 L. J. K. B. 612; 120 L. T. 89; 
87 J. P. 81; 39 T. L. BR. 450; 67 Sol. Jo. 619; 


‘ I e (i. R. 497 ]). C. 

poe nine = i : ‘Adams ve. Tuer (1023). 130 1. T. 238. 
Refd. Shoeburyness U. DV. C. v. Burges (1024), 22 L. G. Kt. 
684. 


See. now, Housing Act, 1925 (c. 14), 8. 3 (6). 
518, Procedure of Local Government Board— 
Authenticated order dismissing appeal—Identity of 


ee 
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PART VIL SECT. 11, SUB-SECT. 4.—H. (b) 


f. Closing order—P. 
CORPN., {1912] 8. C. 300.—S - 


ower of sheriff to state special casc-——During progress of appeal. )|—~ 
COT 


-JOUNSTON'S TKUBTERKS v. GLASGOW 
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officers deciding appeal not disclosed— Whether order 
open to objection.|—Housing, Town Planning, etc., 
Act, 1909 (c. 44), 8. 17, authorises & requires a 
local authority to make a closing order in respect 
of any dwelling-house in their district if it appears 
to them to be unfit for human habitation & to 
determine such order on being satisfied that such 
dwelling-house has been rendered fit for human 
habitation, & gives to the owner of the dwelling- 
house a right of appeal to the Local Government 
Board against the closing order & against the 
refusal to determine the same. 

By s. 89 the procedure on any such appeal shail 
be such as the Local Government Board may by 
rules determine: provided that the rules shall 
provide that the Board shall not dismiss any 
appeal without having first held a public local 
inquiry, & this provision was contained in rules 
made under this sect. by the Local Government 
Board :—Held: (1) a properly authenticated 
order of the Local Government Board dismissing 
an appeal under these sects. is not open to 
objection on the ground that it does not disclose 
which of the officers of the Board actually decided 
the appeal; (2) an applt. to the Local Govern- 
ment Board is not entitled as of right, as a con- 
dition precedent to the dismissal of his appeal, 
either («) to be heard orally before the deciding 
officer, or (b) to see the pepere made by the 
Board's inspector upon the public local inquiry.-— 
LocaAL GOVERNMENT BoARD v. ARLIDGE, [1915] 
A. ©. 120; 841. J. K. B. 72; 111 L. T. 905; 
79 J.P. 97; 30T. L. BR. 672; 12 L. G. R. 1109, 
H. L. 3 revsg.S. C. sub nom. RK. v. LOCAL GOVERN- 
es Boanrb, Hx p. ARLIDGE, [1914] 1 K. B. 160, 
Annotations :—<As to (2) Apld. Hall v. Manchester Corpn. 

1915), $4 L. J. Ch. 732. Distd. R. v. Housing Appeal 

ribunal, (1920) 3 K. B. 334. Generally, Refd. verett v. 

Griffiths, [1921] 1 A. C. 631. Mentd. R. v. Amphlett, 


[1915] 2 K. B. 223; Cassel v. Inglis, [1916] 2 Ch. 211; 
R. v. Contral Tribunal, Ez p. Parton (1916), 86 L. J. K. B. 


799; Clements v. rouney of Devon Insce. Committee, 
11918) 1 K. B. 94; De Verteuil v. Mnegge. [1918] A. C. 
557 : cal Tribunal, Kz p. Sparrow 


557; KR. vw. London Ap parro 
(1918), 62 Sol. Jo. 383; Dowling v. G. E. Ry. (1919), 88 
1 J. K. B. 380; Wilson v. Esquimalt & Nanaimo Lty., 
(1922) 1A. ©. 203. 

519. ——— Rights of appellant Oral hearing 
before board—Disclosure of inspector’s report.}— 
na GOVERNMENT BOARD v. ARLIDGE, No. 518, 
ante, 


ii. Compensation and Lights of Owner. 


520. Compensation for demolition — Mode of 
computation—Fair market value.|—By a present- 
ment of the grand jury at the Liverpool City 
Sessions, made under the provisions of the 
Liverpool Amendment Act, 1864 
(c. Ixxiii), it was declared that certain houses 
were unfit for human habitation, & in a condition 
& state prejudicial to health, & that they ought 
to be demolished. In the arbn. proceedi 
which followed to determine the amount of 
compensation to be paid to the owner of the 
houses by the Corpn. of Liverpool, the arbitrator 
made his award solely on the basis of the value 
of the site & materials of the houses :—Held : 
the houses ought to be estimated at their fair 
market value as they stood, taking into con- 


certain cot 


belong 
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sideration their state of repair & their insanitary 
condition but not the fact of the presentment of 
the grand jury.—GovuGH v. LIVERPOOL CORPN. 
(1891), 65 L. T. 612; 65 J. P. 789; 7 T. L. RB. 
581, C. A.; proceedings, GOUGH Uv. 
LIVERPOOL Corpn. (No. 2) (1892), 56 J. P. 357, 


» A. 

521. ——— Discretion of arbitrator.| — 

GouacH v. LivERPOOL Coren. (No. 2), No. 173, 
ante. 
522. ——— Payable only under local Act — Pro- 
ceeding by local authority under general Act— 
Whether compellable to proceed under local Act.]|— 
Certain local enactments provided that on pre- 
sentment by the grand jury at quarter sessions 
the owner of insanitary premises, or on his default 
the local authority, should take down & remove 
such premises, & that in either case his owner 
should receive compensation from the local 
authority for the damage sustained by him. In 
1904 two such presentments were made, one of a 
‘court’ & the other of the houses on one side 
of it. ‘Those houses were mcooruiely taken down 
& removed, & compensation was pe to the owner 
in respect of their demolition. In 1909 the local 
authority took proceedings before a ct. of summary 
jurisdiction under Part II. of Housing of the 
Working Classes Act, 1890 (c. 70), to obtain a 
closing order in respect of the houses on the other 
side of the court. Whereupon the owner, relying 
on the presentment of the ‘“ court’”’ brought an 
action, against the local authority to compel them 
to proceed under the local enactments with 
respect to those houses, & to restrain them from 
proceedings under the general Act, under which no 
compensation would have been payable :—Held : 
the ‘court’? did not include the houses at the 
side of it, & on that ground & also by reason of 
pltf..s delay, the mandamus ought not to be 
granted; & that in the absence of bad faith or 
other very special circumstances, the injunction 
against taking summary proceedings ought not 
to be granted when the Legislature had pointed 
out that as the proper mode of proceeding.— 
MERRICK v. LIVERPOOT CORPN., [1910] 2 Ch. 449 ; 
79 L. J. Ch. 751; 103 L. T. 399; 74 J. P. 445; 
8 L. G. R. 966. 

——.|—See, also, COMPULSORY PURCHASE OF 
LAND, Vol. XI., p. 293, Nos. 2213-2225. 

523. Rights of owner — Provisional order—Re- 
tention until confirmation of order.|—Dvyr ¥v. 
PAaTMAN, No. 15, anie. 





(c) Town Planning Schemes. 

See, now, Town Planning Act, 1925 (c. 16), 
ss. 9-12, Sched. ITI. 

524. Compensation — Prescribed building line 
restricting user of land—Right of frontager.]— 
By Housing, Town Planning, etc., Act, 1909 
(c. 44), 5, 59 (1), where property is alleged to be 
injuriously affected by reason of any provisions 
contained in a town pone ‘scheme, no com- 

ensation shall be paid in respect thereof if or so 
ar as the provisions are such as would have been 
enforceable if they had been contained in bye-laws 
made by the local authority. 

By sub-sect. 2 property shall not be deemed to 
be injuriously affected by reason of the making 
of any provisions inserted in a town planning 
scheme which, with a view to securing the 
selling 


to R. They rice of the land by reason of 


ae ach dy eee acted bond fide & in the interest of the the unlawful acts of the council. 
: inhabitants of the town atatime when REED v. Port EizaBeTH TOWN 
g. Compensation for  demolition— the plague was there :-—Held: Councit (1905), Buch. A. CG. 208.— 
Mode of cunputation, }—The municipal the measure of d which should 8. AF. 
council of P. wrongfully demuiished be applied was the inution in the 
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amenity of the area included in the scheme or 
oy thereof, “prescribe the space about 
A town planning scheme contained a clause 
rescribing a building line beyond which no 
uildings should be erected. A landowner, being 
thereby deprived of the use for building purposes 
of a strip of land claimed compensation :—Held : 
(1) the clause prescribing a building line was 
not a provision which prescribed the space about 
buildings within sub-sect. 2, & therefore the claim 
was not barred by that sub-sect.; (2) the claim 
was not barred by sub-sect. 1 because the local 
authority had no express power to make a building 
line, & could not justify the clause as an exercise 
of their power to make a bye-law regulating the 
space about buildings; also because there was 
no evidence that a bye-law having the same effect 
as the clause would be reasonable.—Re Eiuis & 
RUISLIP-NORTHWOOD URBAN COUNCIL, [1920] 
1K. B. 3438; 88 L. J. K. B. 1258; 122 L. T. 98; 
83 J. P. 273; sub nom. ELLIs v. RUISLIP-NORTU- 
WOOD URBAN DISTRICT COUNCIL, 35 T. L. R. 673 ; 
7L. G. R. 607, C. A. 
Annotation :—.4s to (1) Apld. A.-G. v. Laird, [1925] Ch. 318. 


-|—See, also, COMPULSORY PURCHASE OF 
LAND, Vol. XI., pp. 293, 294, 295-298, Nos. 2213 - 
2225, 2252-2298. 


(2) Working-Class Dwellings. 
See, now, Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57); Housing Act, 
aan (c. 14); Statutory Rules & Orders, 1925, No. 


Compensation. —Sce COMPULSORY PURCHASE 
OF LAND, Vol. XI., pp. 137, 267, 293, 294, Nos. 
236, 1869, 2213-2225. 


Sect. 12.—EXPLOSIVES, PETROLEUM SPIRIT, 
AND OTHER INFLAMMABLE SUBSIANCES. 


SUB-SECT. 1.—IEXPLOSIVES. 


See, generally, Explosives Act, 1875 (c. 17); 
Explosive Substances Act, 1883 (c. 3); Malicious 
Damage Act, 1861 (c. 97). 

Explosives in coal mines.|—See MINES, Vol. 
XXXIV., pp. 744, 745, 748, Nos. 1190-1195, 1222. 

Damage to buildings by explosives.|——Sce 
oot Law, Vol. XV., p. 1031, Nos. 11,614- 
11,621. . 

Storage of explosives.|—See NUISANCE, Vol. 
XXXVI_., pp. 176, 192, Nos. 214, 215, 331-336. 

Carriage of explosives.}—See CARRIERS, Vol. 
VIII., pp. 135-137, Nos. 894-9800. 

525. ** Ammunition ’*—Meaning of.|—In Gun- 
owder Act, 1860 (c. 139), s. 6, the word ammuni- 
ion includes cartridges which contain gunpowder, 

& a licence is required by dealers in gunpowder 
for carrying on the manufacture of cartridges 
within certain distances from dwelling-houses, & 
a penalty is incurred for keeping more than a 
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certain specified amount of gunpowder in the 
form of cartridges, & the penalties are distinct 
rai case.— Daw v. CARTER (1869), 84 J. P. 

526. ae conductors — Necessity for pro- 
vision of.;—-By Gunpowder Act, 1860 (c. 139). 
s. 2, para. 9, ‘‘ Every maker of gunpowder shall 
cause to be erected good & sufficient lightning 
conductors in connection with every store magazine 
where gunpowder is kept by him.” By sect. 4, 
‘* All gunpowder in any mill, press-house, corning- 
house, drying-house, or other place exceeding the 
quantity which for the time being may lawfully 
be therein, shall be forteited; & every pcerson 
keeping or causing to be kept in any such mill or 
place any gunpowder contrary to the provisions 
hereinbefore contained, shall for so doing, in 
addition to such forfeiture as aforesaid, forfvit 
for every such offence any sum not exceeding 2s. 
for every pound of gunpowder so forfeited ’’ :--- 
Held: gunpowder manufacturers, who kept gun- 
powder in a store magazine without having 
provided lightning conductors, could not be 
proceeded against under sect. 4 for keeping gun- 
oo contrary to the provisions of the Act.- 
SLIOTY v. MAJENDIE (1872), J. R. 7 Q. B. 429; 
41 1.3. M.C. 147; 26 LL. T. 504; 36 J. P. 423; 
sub nom. R. vo. CORNWALL JJ., ELLiorr v. MAJEN- 
DIE, 20 W. R. 721. 

—--,.|—See, now, Explosives Act, 1876 (c. 17), 
s. 17 (5). 

Fog signals.J|—-See, now, Explosives Act, 1875 
(c. 17), 8. 5U. 

Deposit of explosives by ship under statutory 
provision-—In government warehouse.|— See BAtL- 
MENT, Vol. ID]., p. 73, No. 137. 


Sun-skct. 2.—PETROLEUM SPIRIT AND OTHER 
INFLAMMABLE SUBSTANCKS. 
A. In General. 
Sce, now, Petroleum Act, 1871 (¢. 105); Petro- 
leum Act, 1879 (c. 47); Petroleum Act, 1926 
c. 25). 
527. What js petroleum — Vapour with flash 
point of less than 100 degrees.|—-By Petroleum 
Act, 1862 (c. 66), s. 1, ‘ petroleum,” for the 
purposes of this Act, shall melude any product 
thereof that gives off an inflammable vapour at a 
| temperature of less than 100 degrees Fahrenheit. 
By Petroleum Act, 1868 (c. 56), 8. 3, for the 
purposes of Petroleum Act, 1862 & 1868, °° petro- 
leum’’ shall include all such rock oil, Rangoon 
oil, Burmah oil, any product of them, & any oil 
made from petroleum, coal, schist, shale, peat, or 
other bituminous substance, as gives off an 
inflammable vapour at a temperature of less than 
100 degrees Fahrenheit :—Held: all petroleum 
proper, whether giving off an inflammable vapour 
at under 100 degrees or not, was within the Acts ; 
&, therefore, the keeping of any petroleum proper, 
otherwise than for private use, within fifty yards 


streets, does nut cust any duty on the 
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h. Storage of explosives.}— Although a onl tT 53 BL. ehees a? BROWN v, HAMILTON Coup, (1902), 
manufacturer of gunpowder is not aoe : 40.L. 1. 240; 22 0. LT. 424.-—~ 
within the reetriction, aa to the quantity m. Indictment for Reva payne CAN. 
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‘ect, 12.—Haplosives, petroleum spirit, and other in- 
flammable substances: Sub-sect. 
& D. Sects. 13 & 14: Sub-sect. 1.] 


of a dwelling or storehouse, without a licence, was 
orohibited by sect. 4 of the Act of 1868.—JONES 
y. Cook (1871), L. R. 6 Q. B. 505; 40 L. J. M. C. 
179; 24 L. T. 806; 35 J. P. 403; sub nom. R. v. 
Surrzy JJ., JONES v. Cook, 19 W. KR. 771. 

See, now, Petroleum Act, 1879 (c. 47), 8. 2. 

528. ——— Composition giving off inflammable 
vapour.|—A composition used for coating ships’ 
bottoms contained 83 per cent. of petroleum oil 
& an equal quantity of linseed oil mixed with 
pements: gum, etc., so as to form a paint or paste. 

hen the composition was tested in the manner 
set forth in Schedule I. to Petroleum Act, 1879 
(c. 47), 25 per cent. of the petroleum oil contained 
in it gave off an inflammable vapour at a tempcra- 
ture of less than 73° F.:—Held;: such oil was 
‘‘ petroleum to which this Act applies,’’ within 
Petroleum Act, 1871 (c. 105), 8. 3, as amended by 
Petroleum Act, 1879 (c. 47), s. 2, notwithstanding 
that it was mixed with other ingredients; & 
consequently the composition could not be kept 
except in pursuance of a licence given by the 
Jocal authority.—LONDON OCountTy COUNCIL v. 
HOLZAPFELS COMPOSITIONS Co. (1899), 68 L. J. 
Q. B. 886; 81 L. T. 190; 63 J.P. 615; 47 W.R. 
622; 15 T. I. Wt. 417; 48 Sol. Jo. 588; 19 Cox, 
C. C. 388, D. C. 

.]—See Petroleum Act, 1926 (c. 25), s. 1 (2). 

Celluloid & cinematograph films.|—See Celluloid 
& Cinematograph Films Act, 1922 (c. 35). 





B. Storage. 


See, now, Petroleum Act, 1926 (c. 25), 8s. 6; 
London County Council (General Powers) Act, 
1912 (c. civ.), Part IT. 

529. Petroleum for light vehicles—-Locomotives 
on Highways Act, 1896 (c. 36), s. 5—-Whether 
licence from London County Council necessary.|— 
GODFREY v. NAPIER (1901), 18 T. L. R. 31, D. CG. 

5380. -——~ What is a storehouse — Garage 
beneath dwelling rooms.|—By above sect. ‘‘ The 
keeping & use of petroleum or of any other in- 
flammable liquid or fuel for the purpose of light 
locomotives shall be subject to regulations made 
by a Secretary of State... .” 

By above Act, s. 7, ‘‘A breach of any... 
regulation mede under this Act ...may on 
summary conviction, be punished by a fine. .. .” 

By regulation 4 made under the Act, ‘‘ Where a 
storehouse forms part of, or is attached to, 
another building, & where the intervening floor 
or partition is of an unsubstantial or bighly in- 
flammable character ...the whole of such 
building shall be deemed to be the storehouse, & 
no such storehouse shall be used as a dwelling.’’ 

oat the definition clause contained in the 
regulations, ‘‘ The expression ‘ storehouse’ shall 
mean any ... building . . . in which petroleum 
spirit for the purpose of light locomotives is kept 
in | eedidangecsted of these regulations. .. .”’ 

esp. was tenant of premises which had 
formerly been a stable, with lofts above it, & the 
stable had been converted into a motor garage, 
the lofts be used as dwelling rooms, which 
were inhabited. The intervening floor between 
the garage & the dwelling rooms above it was of 
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a. Mazimunt nitty in any one 
opioid to Nave more dha one 
storage p ce.J—Held: 34 Vict. c. 33, 
does not prevent @ person having more 


not more 


than the stated quantity of petroleum 
in different parts of the city, provided 
he than 200 gallo 


has 
5 barrels in any one Loria JOHN 
CORPN. v. MASTERS (1 
(3 P. & B.) 585.—CAN. 
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an unsubstantial character. On Jan. 19, 19138, 


2, A., B., C. | at 7.25 p.m. there were three motor cars in the 


garage; one of these had just been driven in, & 
in the tank of it were seven inches of petroleum 
spirit. There was a two-gallon can of the spirit 
with the seal unbroken at the back of the car. 
One of the other cars had 5 inches of spirit in its 
tank, & the tank of the third was practically 
full. The garage was being used to house the 
cars for the night :—Held: resp. had “‘ kept” 
petroleum spirit in a ‘‘storehouse”’ within the 
meaning of the regulations, & was therefore liable 
to conviction under the Act for having committed 
a breach of them.—APPLEYARD v. BANGHAM, 
(191411 K. B. 258; 88 L. J. K. B. 193; 110 L. T. 
34: 773. P. 448; 30T. L. R. 13; 11L.G. R. 
1220; 23 Cox, C. C. 730, D. C. 

Wood naphtha.}]—See Nu1sanck, Vol. XXXVI, 
p. 176, No. 215. 

Phosphorus.}—See NEGLIGENCE, Vol. XXXVI, 
p. 57, No. 359. 


C. Hawking. 
See MARKETS, Vol. XXXIII., pp. 564, 568, 
Nos. 497, 534. 


D. Sampling, Testing, and Seizure. 


See, now, Petroleum Act, 1926 (c. 25), 8. 3, 
Sched. I.; London County Council (General 
Powers) Act, 1912 (c. civ), 5s. 9, 10. 

531. What is sufficient test—Question of fact.|— 
Applt. was convicted by justices under Petroleum 
Act, 1868 (c. 56), s. 4, for keeping & exposing for 
sale, without a licence, petroleum oil which gave 
off an inflammable vapour at a temperature of 
less than 100 degrees of Fahrenheit’s thermometer. 
At the hearing it appeared that resp., the inspector 
of weights & measures, in making the test as 
authorised under sect. 6, had allowed the ther- 
mometer to rest on the bottom of the vessel in 
which the petroleum was, so that, the vessel being 
two inches deep & filled with petroleum, as required 
by sect. 8 & schedule, the thermometer was in- 
serted to the depth of two inches; & it was 
objected on behalf of appit. that the test was not 
legally made as required by the schedule, which 
says that the thermometer shall be inserted in the 
oil so that the bulb, which is to be about half an 
inch in diameter, shall be immersed about one & 
a half inches beneath the surface. It was also 
proved that resp. had used. to ascertain the flash- 
ing point, a spirit lamp with a small wick, having 
a ‘‘ very small flame,’’ which is all the schedule 
requires; but it was shown on behalf of applt., 
that waxed twine was the means used by scientific 
persons for the purpose, which had a still smaller 
flame. The justices ruled that there had been 
sufficient compliance with the schedule on both 
points, & that the only way applt. could displace 
the test was by eae fe further test made by a 
‘‘ public analyst,’’ as allowed by sect. 6. This he 
declined. Ona case, under Summary Jurisdiction 
Act, 1857 (c. 43), raising the question whether 
the test was legal on the above two points, & applt. 
enty convicted :—Held: the ct. could not say 
that the test was not legal; & the conviction must 
be affirmed.—BEcK v. STRINGER (1871), L. R. 6 
Q. B. 497; 40 L. J. M.C. 174; 25 L. T. 122; 35 
J. P. 710; sub nom. R. v. Kent JJ., Beck v. 
STRINGER, 19 W. R. 1140. 

r. Bye-law ing stora : 
busiibie ‘ether tatra vires | 
—R. v. MCGREGOR (1902), 22 C. L. T. 
290; 10. W. R. 358; 40. L. R. 198. 
80), 19 N. B. R. —CAN. 


nes or 


Part VII.—PARTICULAR PROVISIONS. 


Sect. 13.—LIGHTING. 


See Lighting & Watching Act, 1833 (c. 90); 
Metropolis Management Act, 1855 (c. 120), s. 130. 

532. Lighting & Watching Act, 1833 (c. 90)— 
Adoption—By resolutions of ratepayers—Chair- 
man of meeting not ratepayer.|—By above Act, 
the ‘‘ ratepayers ” of a parish may hold a meeting 
for determining whether they shall adopt the 
provisions of that Act, for lighting & watching ; 
& such person as may be elected by the ratepayers 
present shall preside as chairman at such meetings, 
& has power to decide questions as to the right of 
vote; but he has no casting vote. If they do 
adopt the Act, they are to hold annual meetings 
for voting money for current expenses, ctc. :— 
Held: resolutions by the ratepayers to adopt the 
Act, & subsequently, to raise money for the current 
expenses, were valid & legally binding, although 
the chairman of the meetings at: which they were 
passed was not a ratepayer.—R. v. MIDDLESEX 
JJ. (1853), Bail Ct. Cas. 156; 22 L. J. M.C. 106; 
21 L. T.O.S.1313; 1775. P. 360; 17 Jur. 187. 

533. .1—The ratepayers of a 
district of a parish adopted so much of the pro- 
visions of above Act as relate to lighting, ordered 
a certain sum to be raised for the succeeding year, 
& elected inspectors; & a treasurer was appointed. 
The inspectors, in the course of the year, called 
upon the overseers of the parish to collect & levy, & 
pay to the treasurer, a part of this sum. The 
overseers not having obeyed, a summons was 
taken out, reciting an information that they had 
neglected to pay to the treasurer the amount of 
the order made on them by the inspectors in pur- 
suance of the statute, & requiring them to appear 
to answer the information, & be dealt with accord- 
ing to law. They appeared, & made their defence 
against the complaint, which was supported on 
behalf of the inspectors ; when the justices refused 
to issue a warrant of distress on the overseers in 
pursuance of sect. 38, though they were requested, 
on the part of the inspectors, 80 to do. A rule was 
obtained, under Justices Protection Act, 1848 
(c. 44), s. 5, calling on the justices & overseers to 
show cause why the justices should not issue such 
warrant. The affidavit on which the rule was 
granted showed the above facts, but did not show 
whether any or what evidence was given before 
the justices at the hearing, or what the defence 
was. The overseers having made no affidavit in 
answer, but opposing the rule on the ground that 
it did not appear that any facts had been laid 
before the justices making it incumbent on them to 
issuc their warrant, this ct. made the rule absolute, 
with costs to be paid by the overseers.—R. v. 
DEVERELL (1854), 3 E. & B. 372; 23 L. J. M. C. 
121; 118 EB. R. 1181. 

:—Befd. R. v. Kingswinford Overseers (1854), 

3 HE. & B. 688; Backhouse v. Bishopwearmouth (1861), 

7 Jur. N. 8. 338. 

———.]—See, further, HiGuways, Vol. 
XXVI., pp. 393, 394, Nos. 1198-1205. 

534, -—— Notice of adoption—Where affixed— 
Whether necessary on doors of dissenting chapels.] 
—By above Act, s. 15, notice of the adoption of the 
Act, with the amount of the sum to be raised, & 
the number of inspectors to be elected in any 
parish, shall be “ forthwith '’ given by the church- 
wardens ‘‘ by affixing a notice of the same to the 
principal door of every church & chapel within the 
parish, or on the usual place of affixing notices 
pia. Se the parochial affairs of such parish.”’-— 
R. v. WARBLINGTON OVERSEERS (1854), 22 L. T. 
0.8. 304; 18 J. P. 647; sub nom. Ex p. WARBLING- 
TON OVERSEERS, 18 Jur. 494. 

535. ——- —-_— Within what time to be given— 
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** Forthwith.’"]|—R. v. WARBLINGTON Ov 

No. 534, poi paneer 
536. Expenses of lighting—Power to levy 

rates.|—R. v. MIDDLESEX JJ., No. 532, ante. 











537. —— J—R. vo. DEVERELL ; 
583, ante : Was 
538. —ene .]|—Metropolis Management 








Act, 1855 (c. 120), s. 158, enacts that “ every 
vestry & board shall distinguish in their orders 
sums required for defraying expenses connected 
with sewerage, & also, where Lighting & Watching 
Act, 1833 (c. 90), or any other Act by virtue 
whereof land is rated in reapect of expenses of 
lighting at a Jess amount in proportion to the 
annual value thereof than houses, or is wholly 
exempted from being rated in respect. of such 
expenses, is in force in any parish, or any part. of 
any parish, at the time of the passing of this Act, 
distinguish, as regards such parish or part, the sums 
required for defraying expenses of lighting their 
parish or district, from sums required for defray- 
ing other expenses of executing this Act.’ The 
board of works of the Wandsworth district. made 
an order upon the overseers of the parish of 
Battersea, under the above sect., to levy a certain 
sum for lighting one of the four districts into which 
that parish was divided, called the © out. district,” 
& also to lIevy certain other distinct. sums for 
lighting the three other districts. Neither Light- 
ing & Watching Act, 18383 (c. 90), nor any other 
Act by virtue whereof land is rated in respect of 
expenses of lighting at a less amount. in proportion 
to the annual value thereof than houses, or is 
wholly exempted from being rated in respect of 
such expenses, was in force in the ‘* out. district ” 
at the time of the passing of Metropolis Manage- 
ment Act, 1855 (c. 120), though the firsat-mentioned 
Act was in force at that time in two of the other 
districts, & a private lighting Act in the fourth 
district: & for these three districts a similar order 
for the levying of distinct sums for lighting ex- 
penses was at the sume time made :---Held : the 
order, & the rate made in pursuance thereof, were 
valid.—StT. JawkEs, WESTMINSTER (GOVERNORS, 
ETc.) v. St. Mary, BATTeRsKA OVERSEIRAS (1859), 
6C. B. N.S. 878; 20 L. J. M. C. 265 6 Jur. N.S, 
100; 141 BE. R. 696. 

Lighting of highways & streets-—Powers, duties, 
& liabilities of highway authorities.|—-See Hfiai- 
ways, Vol. XXVI., pp. 392-305, 445, 515, 516, 
Nos. 1187-1212, 1623, 2186-2191. 

Supply of gas.|—See, generally, Gas, Vol. XXV., 

p. 469 ef seq. ; 

Supply of electricity.]—See, generally, MLeCTRIC 
LIGHTING, Vol. X_X., pp. 107 ef seq. 


Scr. 14.—OFFENSIVE TRADES. 
Sun-secT. 1.—IN GENERAL. 

539. Rag Flock Act, 1911 (c. sda s. 1 (1)-—— 
‘‘ Making any article of bedding ’’—Replacing old 
flock in old cover.J-—By above sub-sect. 1¢ shall 
not be lawful for any person to use for the pur- 
pose of making any article of upholstery, cushions, 
or bedding flock manufactured from rags or 
have in his possession flock manufactured from 
rags intended to be used for any such purpose, un- 
less the flock conforms to the prescribed standard 
of cleanliness. If any person uses or has in his 

ossession flock in contravention of above Act, he is 
jable on summary conviction to a fine :—Held : 
the words ‘“ making any article of bedding ’’ do 
not include the process of taking flock out of the 
covering of a mattrens & refilling the covering with 
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Sect. 14.—Offensive trades: 
(a) i. & 4.] 
the same & no other flock.— GAMBLE v. JORDAN, 
(1013]3 K. B. 149; 821L.J.K. B. 743; 108 L. T. 
1022; 77 J. P. 269; 11 L. G. R. 989; 23 Cox, 
te 0. oO sub nom. JORDAN v. GAMBLE, 29 T. L. R. 
39. D. C. 


Sub-sects. 1 & 2, A. 


Annotattons :—Distd. Guildford Corpn. v. Brown, (1915] 1 
B. 256. Refd. Cooper v. Evan Cook’s Depositorics, 


K. B. j 

{1915} 1 K. B. 344. 

540. ——— ——~ Placing old flock in new cover. 
—Resp. had in his possession flock manufacture 
from rags which did not conform to the standard 
of cleanliness prescribed by the Local Govern- 
ment Board’s regulations. The flock was taken 
from two old mattresses, & resp. intended to put 
the same flock, without any addition to or sub- 
traction from it, into new covers :—Held: resp. 
had in his possession flock manufactured from 
rage intended to be used for the purpose of making 
an article of bedding within above sub-sect., & 
therefore that he was liable to the penalty imposed 
by the sub-sect.—GvuILDFORD CORPN. v. BROWN, 
f1916]1 K. B. 256; 841. J. K. B. 289; 112 L. T. 
415; 793. P.143; 3817.3. R. 92; 24 Cox, C. C. 
529, D. O. 

541, —— ‘* Rags ’’— Waste cut away in pro- 
cess of manufacture.|—Above sub-sect. prohibits 
the sale of flock manufactured from rags, unless 
the flock conforms to a standard of cleanliness pre- 
scribed by regulations made by the Local Govern- 
ment Board :—Held: the word ‘ rags’’ in this 
sect. is not limited to rags which have become 
polluted through having been used in association 
with human or animal life, & it includes cuttings 
from woven jute fabric cut away as waste in the 
process of manufacture.— CoopER v. Swiet, [1914] 
1K. B. 253; 838 L. J. K. B. 680; 110 L. T. 79; 
th rf P. 67; 12 L. G. R. 1153; 23 Cox, C. C. 759, 

2 OC. 
Annotation :—Folld. Balmforth »v. Chadburn, [1927] 1 

K. B. 663. 

542. --—— ‘‘ Sell ’’—Sale of secondhand furni- 
ture containing rag flock.|—Above sub-sect. does 
not apply to the mere sale of secondhand articles 
of furniture which contain rag flock.—CooreEr v. 
EVAN Cook’s DEPOSITORIES, Lrp., [1915] 1K. B. 
344; 841. J. K. B. 882; 112 L. T. 431; 785. P. 
159; 31 T. L. R. 82; 24 Cox, C. CO. 5643 sub 
nom. COOPER v. EVAN CooK’s DEPOSITORIES, 
QUILDFORD Coren. v. Brown, 13 L. G. R. 368, 


543. —--—- Standard of cleanliness—Rag Flock 
Regulations 1912, Art. 1.)—Rag Flock Act, 1911 
(c. 52), s. 1 (1), provides that a person shall not 
sell or have in his possession for sale flock manu- 
factured from rags unless the flock conforms to a 
standard of cleanliness prescribed by regulations 
made astherein provided. Hag Flock Regulations 
1912, made under that Act in relation to flock 
manufactured from rags provide by Art. I that 
flock shall be deemed to conform to the standard 
of cleanliness for the purposes of the above sub- 
sect. when the amount of soluble chlorine in the 
form of chlorides removed by thorough washing 
with distilled water at a temperature not exceeding 
twenty-five degrees centigrade from not less than 
40 grammes of a well mixed sample of flock does 
not exceed thirty parts of chlorine in a hundred 
thousand parts of the flock :—Held: the word 
‘‘ rags ’’ in the above provisions is not limited to 
rags which have become polluted through associa- 
tion with human or animal life, but it includes 
flock made from new & uncontaminated material. 
~~BaLMFORTH v. CHADBURN, [1927] 1 K. B. 668; 
06 L. J. K. B. 516; 136 L. T. 805; 91 J.P. 21; 48 
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TL. R. 122; 25 L. G. R. 39; 28 Cox, C. C. 286, 
D. C. 


Sus-secr. 2.—OvuTSIDE LONDON. 


A. Slaughter-Houses, Knackers’ Yards and 
Knackers. 
(a) Slaughter-Houses. 
i. Establishment and User. 

See 1875 Act, s. 4; Protection of Animals Act, 
1911 (c.27),s.6; Noursancr, Vol. XX XVI., p. 173, 
Nos. 173-176. 

544. What amounts to establishment — Taking 
rent for right to slaughter..—By Public Health 
Act, 1848 (c. 63), 8. 64, the business of a slaughterer 
of cattle, etc., or other noxious or offensive busi- 
ness, should not be newly established in any build- 
ing or place in any district, after the Act had been 
applied. to it, without the consent of the local 
board of health ; & whosoever offends against this 
enactment should be liable, for each offence, to pay 
a penalty of £50. A cattle market co., cattle 
having never been slaughtered in the market be- 
fore, after the Act had been applied to the dis- 
trict, erected a building, in which they allowed 
persons to slaughter cattle on the payment of 2s. 
a head, the co. finding the tackle attached to the 
building, but the persons slaughtering bringing 
their own implements :—Held: the co. were liable 
to the penalty.—LIvERPOOL NEW CATTLE MARKET 
Co. ». Hopson (1867), L. R. 2 Q. B. 181; 8 B. & 
§.184; 361.J.M.C.30; 15 L.T. 634; 31J.P. 
245; 15 W. R. 563. 

545. What amounts to user—Hire of premises 
to slaughter.|—A conviction for ‘‘ using ’’ an un- 
licenced slaughter-house under Towns Improve- 
ment Clauses Act, 1847 (c. 34), s. 126, cannot 
be sustained against a person who merely pays 
the owner of the premises for being allowed to 
kill animals there.—R. v. HEywortu, ETc. & 
West Derpy Hounprep JJ. (1866), 14 L. T. 600; 
30 J. P. 423. 

546. ——-- Effect of alteration & extension of 
premises.}|—Prior to the coming into operation in 
the town of Brighton of the Local Government 
Act, 1858 (c. 98), resp. had occupied premises in 
a certain strect there for the purpose of slaughter- 
ing pigs. These ptemises consisted of a yard with 
entrance by closed doors or gates from the street, 
& in the yard, pig pens, a cart shed, a shed used 
for slaughtering pigs, & a stable for horses, the 
external vaults of which constituted the walls of 
the building. Whilst the premises were so used 
resp. upon the coming into operation of Local 
Government Act, 1858 (c. 98), obtained a. licence 
under Towns Improvement Clauses Act, 1847 
(c. 34), s. 127, incorporated with the said Act, 
which licence stated that the animals to be 
slaughtered were ‘‘ pigs.’”” No animals before 
them were ever slaughtered in the stable. Since 
obtaining such licence resp. has converted the 
stable into another slaughtering shed, & used the 
same for slaughtering bullocks & sheep therein. 
Upon an information for using this stable as a 
slaughter-house without having obtained a licence 
for that purpose, the justices held that upon a 
proper cl tae poeeee of the law to the facts, resp. 
was entitled to use the stable as he did, for that 
the stable, as forming an original portion of the 
premises licenced as a ‘‘ slaughter-house,” was 
covered by such licence. Upon a case stated for 
the opinion of this ct. :—Held: the justices were 
right in their determination——BricHTon LOocAL 
BOARD OF HEALTH v. STENNING (1867), 15 L. T. 
5867; 313. P. 246. 


Part VIJ.—PartTIcuULAR PROVISIONS. 


547. - ———.]—A local Act incorporated 
the Towns Improvement Clauses Act, 1847 (c. 84), 
& H. duly registered his slaughter-house under 
that Act. Lately he had rebuilt a ruinous part of 
the premises, & added a little to the area 
inclosed within the walls of the premises when 
rebuilt :—Held: the enlarged premises did not 
require a licence from the town council, as they 
continued, notwithstanding the addition & partial 
rebuilding, the same place which had been used 
before the passing of Towns Improvement Clauses 
Act, 1847 (c. 34).—HANMAN v. ADKINS (1876), 40 
J.P. 744, 

‘ Removal to other premises.] — By a 
local Act of 1862, a co. was empowered to erect a 
cattle market at Brecon, and by a sect. of the 
local Act, the co. from time to time, if & when they 
should think fit, & with, but not without, the con- 
sent of the corpn. testified by writing under the 
hand of the mayor or town clerk, might provide 
& maintain slaughter-houses proper & sufficient. 
for the slaughtering of cattle for the supply of the 
borough & its neighbourhood upon such sites as 
they thould think expedient. In 1863 the corpn. 
consented to the provision & maintenance by the 
co. of slaughter-houses proper & sufficient for the 
slaughtering of cattle for the supply of the borough 
& its neighbourhood, in pursuance of, & in accord- 
ance with, the above-mentioned sect.; the co. 
built slaughter-houses accordingly, but absolutely 
abandoned the use of them in the year 1864. The 
co. subsequently built other slaughter-houses a 
quarter of mile off, & applt. was their lessee ; but 
the corpn. had always refused to give any further 
consent. Justices refused to convict resp. under 
Markets & Fairs Clauses Act, 1847 (ce. 14), 8. 19, 
for slaughtering cattle on premises in the borough 
other than those leased by applt. :-~ Held: upona 
case stated, the slanghter-houses occupied by 
applit. had not received the consent: of the corpn. 
under sect. 65 of the local Act of 1862, & the 
justices were right.—lIIUGHESs v. TREW (1877), 36 
L. T. 585; 41 J. P. 4538. 

549. Use for pining cattle.]-—Applt. was 
the owner of certain premises used as a place for 
pining & slaughtering cattle, which fell into dis- 
repair, & a notice was served on his tenants for a 
nuisance under 1875 Act, in Sept. 1892. The 
tenants gave up possession in Dec. 1893, & the 
owner continued to use the premises for pining 
cattle, only the slaughtering being done on ad- 
joining premises, till Mar. 1894, when the owner 
rebuilt all the premises, & recommenced to slaugh- 
ter cattle on them. Applt. was summoned for 
slaughtering cattle without a licence, but the 
magistrate held that the premises were the same 
as the old premises, & no fresh licence was re- 
quired, but that there had been such a non- 
continuance of the user of the said premises as a 
slaughter-house between the months of Jan. 1893, 
& Mar. 1894, within the meaning of the Towns 
Improvement Clauses Act, 1847 (c. 34), 8s. 126, 
as caused appit. to lose the privileges given by the 
Local Government Act, 1858 (c. 98), to carry on 
the premises as a slaughter-house without a licence 
from the council of the borough :—Held: the 
magistrate was wrong, & the premises, having 
been used during the time in question as a place 
for pining the cattle, which was part of the busi- 
ness of a slaughter-house, there was such a con- 
tinuance of user within Towns Improvemente 
Clauses Act, 1847 (c. 34), s. 126, as to enable him 
to claim the benefit under the Local Government 
Act, 1858 (c. 98), to on the premises as a 
slaughter-house without a licence from the council 
of the borough.—Huipes v. Lirruksonn (1896), 
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ik i T. 24; 60 J. P. 101; 18 Cox, C. C. 219, 


550. Provision of slaughter-house by corpora- 
tion—-Charge for use—Corporation bailees for 
reward.|—-Pitfs. were the owners of three pis 
which they sent to the slaughter-house of de 
corpn. for the purpose of having them killed there. 
The pigs were slaughtered by pltfs.’ own servants, 
& the carcases were hung up in a cooling room 
where they were locked up for the night. When 
the cooling room was opened the next morning, 
the carcases were still there, but shortly after- 
wards one of them was found to be missing, & 
was not recovered. Pitfs. were charged & paid a 
toll of 64d. for each pig slaughtered & an cxtra 
toll of 6d. per carcase for the use of the cooling 
room. In an action by pltfs. against the corpn. :— 
Held: defts. were bailecs for reward of the car- 
cases which had been delivered into their pos- 
session for safe custady, & defts. were therefore 
liable in damages for the loss sustained by pltfs.-- 
Economic STORES (HIALIFAX) v. HALIFAX CORPN, 
(1923), 87 J.P. 77; 21 L. GQ. R. 278, C. A. 


li. Licences. 

See Markets & Fairs Clauses Act, 1847 (c. 14), 
s. 19; Towns Improvement Clauses Act, 1847 
(c. 34), se. 126-129; 1890 Act, s. 20; Slaughter- 
Houses Licensing Order, 1018, 

551. Necessity for--Slaughtering not for sale.|— 
By a local Act, it is enacted, in language similar 
to Markets & Fairs Clauses Act, 1847 (c. 14), 
s. 19, that ‘‘ no person shall slaughter any cattle, or 
dress any carcase, for sale as human food or food 
of man, in any places within the limits, other 
than’’ such slaughter-house as there described} 
& that every person who “ shall offend by slaugh- 
tering any cattle or dressing for sale any carcase 
within the limits in any eri other than one of 
such slaughter-houses,”’ shall be liable to a pen- 
alty :—Held: this enactment applies only to the 
slaughtering of beasts intended by the perron 
slaughtering for sale as human food.— BLIAs v, 
NIGHTINGALE (1858), 8 EE. & B. 608; 27 L. 5. M. C. 
161; 301L. T.O.8. 286; 223.P.131; 4 Jur. N.8.° 
166; 6W. R. 2013 120K. R. 260. 

552. Grant of—Necessity for formal licence. |-—- 
A local Act empowered the town council of the 
borough to grant licences for the erection of 
slaughter-houses. H. applied for a licence. The 
markets committee inspected the site, & recom- 
mended the grant. The committee then passed 
a resolution to grant the licence, & communicated 
the same to H. & the resolution was confirmed by 
the town council :—Held: though it was usual 
afterwards to grant a formal licence in a certain 
printed form, still the grant was complete on the 
confirmation of the resolution & communication 
thereof 1o H. & operated as a licence.—- HOWARTH 
v. MANCHESTER CorRPN. (1862), 6 L. T. 683; 26 


J.P. 214. 
Annotation :—Refd. Powell v. Loe (1908), 99 L. T. 284. 
553. ———_ ——— Fescission of resolution to 


grant.jJ—R. v. WALTON LocaL Boarp oF HEALTH 
(1865), 29 J. P. Jo. 808. 

554. —— Grant of authority to erect—Licence 
implied.]—By a local Act passed in 1862, the corpn. 
of Brecon were empowered to carry out certain 

ublic works, including a cattle market & slaughter- 
hoitne. The corpn. not having erected cither a 
cattle market or a slaughter-house, & having be- 
come largely indebted, a second local Act, incor- 
porating the Markets & Fairs Clauses Act, 1847 
(c. 14), was passed, by which their creditors were 
incorporated as the Brecon Markete Co., with 
powers, by sect. 64, to erect a cattle market, &, 
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Sect. 14.—Offensive tradea: Sub-sect. 2, A. (a) %i., 
(b), & B.; sub-secis.8 & 4. Sects. 15 & 16: 
Sub-sect 1.] 


by sect. 65, ‘“‘ with, but not without, the consent 
of the corpn. testified by writing under the hand of 
the mayor or town clerk, to provide & maintain 
slaughter-houses ... upon such sites as they 
may think expedient.’”’ The corpn. was at that 
time, by virtue of the Public Health Act, 1848 
(c. 63), 8. 12, adopted in 1850, & the Local Govern- 
ment Act, 1858 (c. 98), ss. 5 & 24, the local board ; 
& by sect. 45 of the latter Act the provisions of the 
Towns Improvement Clauses Act, 1847 (c. 34), 
with respect to slaughter-houscs, were incor- 
porated, the local board being, by sect. 7, sub- 
stituted for the comrs. By the Towns Improve- 
ment Clauses Act, 1847 (c. 34), 8. 126, no place, 
not already so used, is to be used as a slaughter- 
house, unless “ a licence for the erection thereof, or 
for the use & occupation thereof as a slaughter- 
house”? has been obtained from the comrs. By 
sect. 128 the comrs. are to make bye-laws for the 
regulation of slaughter-houses, & by sect. 129, on 
the conviction of any person for the violation of 
these bye-laws, the convicting justices may revoke 
the licence granted under that or the special Act, 
& the comrs. may refuse to grant a fresh licence to 
such person. ‘I'he Brecon Markcts Co. applied 
for & obtained from the corpn. under the second 
local Act, their consent in writing to erect a 
slaughter-house; & having erected it, they let 
the tolls to the pltf. Pitf. being prevented by 
the inspector of nuisances from slaughtering at the 
slaughter-house, on the ground that no licence for 
its erection & use had been granted by the local 
board under the Towns Improvement Clauses 
Act, 1847 (c. 34), s. 126, plitf. brought an action 
against the Brecon Markets Co. for want of title 
to let the tolls:—Held: the licence to erect in- 
cluded a licence to use when erected.—ANTHONY v. 
Brecon MarKETSs Co. (1872), L. R. 7 Exch. 890; 
26 L. T. 979; 21 W. It. 27; sub nom. ANTONY v. 
BRECON MARKETS Co., 41 L. J. ix. 201, Ex. Ch. 
: enti © pone, diughee “ oy (1877), 36 L. T. 585. 
» Rov Ks *» : mn vU.C. 
wid eis 
555. Duration of-— Expires with death of 
grantee.|—-A licence for the use & occupation 
of a place as a slaughter-house granted under 
8. 126 of Towns Improvement Clauses Act, 1847 
(c. 34), is a personal licence, & expires at the 
death of the licencee, & does not cnure for the 
benefit of subsequent occupiers of the place.— 
Goonwin_ v. SALE, [1907] 2 K. B. 278; 76 
L. J. K. B. 654; 96 L. T. 694; 71 J. P. 8308: 23 
T. L. R. 453 ; 61 Sol. Jo. 614; 5 L. G. R. 641, D. ©. 
nnotation :— » Ro. “ ; 
ao ee Taotee DK. Ie 400, x TI» Ee p. Barking 
556. Must be for twelve months.] — By 
1890 Act, s. 29, licences for the use of places as 
slaughter-houses shall be in force for such time, 
not being less than twelve months, as the urban 
authority shall think fit to specify in such licences. 
An urban authority granted to applt. a licence, 
dated Aug. 22, 1906, by which certain premises 
were licensed to be used as a slaughter-house 
‘until Dec. 31, 1906.” Before Dec. 31, 1906, 
applt. applied for, but was refused, the renewal of 
the licence. Applt. was subsequently convicted 
for having used the premises as a slaughter- 
house on Feb. 4, 1697, without having a licence in 
force :—-Held; the conviction was wrong, for, 
there being no power to impose a condition limit- 
ing the duration of the licence to less than twelve 
months, the licence must be read as extending to 
Aug. 22, 1907.—TayLOR v. WINSFORD URBAN 





Pusztic Heatta AND LocaL ADMINISTRATION. 


Councit, [1907] 2 K. B. 896; 76 L. J. K. B. 897; 
97 L. T. 401; 71 J. P. 375; 5 L. Ge BR. 786, D. C. 


(b) Knackers’ Yards and Knackers. 


See Knackers Act, 1786 (c. 71); Knackers Act, 
1844 (c. 87); 1875 Act; 1890 Act; Protection of 
Animals Act, 1911 (c. 27); Slaughter Houses 
Licensing Order, 1918. 

557. Knacker’s licence—By whom granted.}— 
(1) A knacker’s licence such as was: formerly 
granted by quarter sessions under Knackers Act, 
1786 (c. 71), may now be granted by a district 
council under 1875 Act, which incorporates the 
Towns Improvement Clauses Act, 1847 (c. 34), & 
1890 Act. 

(2) From the refusal of such a licence by a 
district council an appeal lies to quarter sessions 
under 1890 Act, s. 7, notwithstanding IJocal 
Government Act, 1894 (c. 73), 8. 27 (2). 

(3) An additional licence for a knacker’s yard 
under the Knackers Act, 1786 (c. 71), is not 
necessary.—R. v. Essex JJ., Ex p. BARKING 
Town URBAN Councin, [1916] 2 K. B. 406; 
85 L. J. K. B. 1258; 115 L. T. 29; 80 J. P. 345; 
14L. G. R. 719, C. A. 

558. Appeal from refusal to grant.| — 
R. v. Essex JJ., Ex p. BARKING TOWN URBAN 
CouncliL, No. 557, ante. 

559. Necessity for additional licence for 
knacker’s yard.|—R. v. Essex JJ., Ex p. BARKING 
TOWN URBAN COUNCIL, No. 557, ante. 

560. Provisions as to slaughtering—Application 
to private fue Ps naa to Animals Act, 1849 
(c. 92), s. 9, which imposes a penalty on any 
person who, having the management of any place 
for the purpose of slaughtering horses or other 
cattle, not intended for butcners’ meat, shall use 
or permit to be used any horse or other cattle 
brought to such place for the purpose of being 
slaughtered, applies to private as well as to licensed 
slaughter-houses. 

H. had the management of the kennels of a hunt, 
where there was a place used solely for the purpose 
of slaughtering horses sent as food for the hounds. 
Hi. received a horse for that purpose & permitted 
him to be worked :—Held: H. was guilty of an 
offence under the above sect.—-CoLaAmM v. Hath 
(1871), L. R. 6 Q. B. 206; 40 L. J. M. C. 100 
23 L. T. 802; 35 J. P. 455; 19 W. R. 563. 

561. Necessity for compliance.! — Resp., 
a licensed horse slaughterer, bought a horse for 
10s., took it to his horse-slaughtering premises, & 
entered it in his register as bought to kill. He 
failed to cut the hair from its neck or to kill it 
within the prescribed time :—Held: resp. must 
be convicted [under Cruelty to Animals Act, 1849 
(c. 92)}] & was not entitled, in the absence of any 
express direction from the vendor, to be at liberty 
to kill it or not as he thought fit.—EpaGar v. SPAIN 
(1901), 84 L. T. 6381; 65 J. P. 502; 19 Cox, C. C. 
719, D. C. 

562. —_— Application of Slaughter Houses 
(Licensing) Order, 1918.)— Above Order, 1918, does 
not apply only to slaughter-houses for the slaughter 
of cattle intended for human food, & consequently 
a person who keeps premises for the slaughter of 
any cattle, whether intended for human food or 
not, commits an offence unless he has obtained a 
licence under the provisions of the Order.— 
PALMER v. POWELL (1920), 89 L. J. K. B. 1119; 
123 L. T. 671; 84 J. P. 209; 36 T. L. R. 759; 
18 L. G. R. 502, D. C. 


B. Other Trades. 


See NvIsaANce, Vol. XXXVI. . 168-178 
Nos. 104-183. ci : 











Part VII.—-PARTICULAR PROVISIONS. 


SuB-srecr. 3.—IN LONDON. 


See 1891 Act, s. 19; Nuisance, Vol. XXXVI. 
pp. 156, 171, 172, 237, Nos. 8, 182, 136, 760... 

563. 1891 Act, ss. 19, 100—Authority to enforce 
provisions—Sanitary authority—London County 
Council.|—A duty to enforce the provisions of 
above Act, s. 19 (1), relating to offensive businesses 
is imposed by that Act, upon the sanitary authority 
& therefore the sanitary authority by refusing to 
take proceedings to enforce those provisions make 
“default in doing their duty under this Act,” 
within the meaning of sect. 100, & the county 
council may institute the proceedings, & if success- 
ful, recover their expenses from the sanitarv 
authority under the provisions of the latter sect.— 
LONDON CouNTy CoUNCIL v. BERMONDSEY 
BorouaGH Counc, [1915] 3 K. B. 305; 84 L. J. 
K. B. 1699; 113 L. T. 743; 79 J. P. 449; 13 
L. G. R. 987, D. C. 

564. What is a slaughter-house — Pound kept 
distant from place of slaughter.)—A local Act 
authorised comrs. to make rules for the manage- 
ment of any place used as a slaughter-house, or 
for the killing of cattle. A rule made under this 
Act directed that proper accommodation or 
poundage should be provided for cattle apart from 
the place where meat is stored, & that animals 
should not be kept there more than twelve hours 
before they were killed. N. kept a pound in a 
separate street 100 yards from his slaughter- 
house, & disobeyed the rules as to his pound, & 
was convicted :—Held: the rule was ultra vires, 
except as regards pounds which were parts of the 
slaugbter-houses, & this pound not being part of 
the slaughter-house, the conviction was wrong.— 
NICKLINSON v. NEWMAN (1869), 33 J. P. 644. 

565. Receipt of dead horses -— ‘‘ Yard building 
or other premises ’’—-Public place not included.|— 
By London County Council (General Powers) Act, 
1903 (c. clxxxvii), s. 53, it is not lawful for any 
person to use any yard, building, or other premises 
within the county for receiving ... the carcases 
of dead horses unless he shall hold a licence from 
the council to use such yard, building, or other 
premises for that purpose. Any person contraven- 
ing the provisions of this sect. is liable to a penalty : 
—Iteld: the words ‘ yard building or other 
premises ’’ mean yard, building, or other premises 
used by the accused as owner, occupier, or Jicencee, 
but do not include a public place to which he 
merely has access as one of the public & not 
otherwise.—BAILEY v. LOWMAN, [1910] 2 K. B. 


39; 79 L. J. K. B. 641; 102 L. T. 560; 74 J5. 21. | 


211; 8L. G. R. 470, D. C. 


SUB-SECT. 4.—OUuUTSIDE ENGLAND. 
See cases, infra. 


PART VII. SECT. 14, SUB-SECT. 4. 


t. Tullow making.}—Tallow making 
was an offensive trade within Public 
Health Act, 1885.—sSmiTH v. MITz 
(1915), 11 Tas. L. R. 22.—-AUS. 


a. ——.} DOYLE v. HALL (1913), 
32 N, Zz. I. Tt. 654.—N.Z. 

b. Aflurine storesa.}-—RIDER vo. HENDY, 
[1918] Vv. L. R. 280.—AUS. 


Cc. ——.}—HENbDY v. RIDER (1919), 
26 C. L. R. 5.—AUS. k 


d. Boiling offal.}—-MELLES v. PUL- 
LEN, [1922] V. L. R. 657.—AUS. 


e. Fat melting. Downes vw. PRES- 
TON, [1925] V. L. 


£. 
—SWINTON vl. 


h. 
Resolutions 








(1 
5c 321; 


0; 31 Argus L. R. 136.—AU 
J.—-VOL. XXXVIII. 


Regulation by bye-law—- 
tnadequate.J}——- SEGAL vr. 
JOHANNESBURG MUNICIPALiry, [1913] 
W. L. D. 111.—8. AF 


.— What amounts to—Farm 
garden.}—RENFREW C. C. v. ANDERSON 
899), 1 F. (Ct. of Sess.) (J.) 48; 36 
_L. R. 68. L. T. 294.—SCOT. 


R. 281; 46 A. L. T. l ——— Licencee—Grounds for refuaal | 
8. -Inexvecrience.|)-— ALLAY vt. 
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Srcr. 15.—PLEASURE BOATS. 
See 1875 Act, s. 172; 1907 Act, s. 94. 
See, generally, SHIPPING. 


SEctT. 16.—PROTECTION AGAINST FIRE. 


Sus-sEcr. 1.—IN Urnsan DISTRICTS AND 
BorROuGHSs, 

See Fires Prevention Metropolis Act, 1774 
(c. 78), s. 86; 1875 Act, ss. 68, 1713 1907 Act, 
ss. 87-90; Town Police Clauses Act, 1847 (c. 89), 
ss. 32, 33; Fire Brigade Pensions Act, 1925 (c. 47). 

566. Fire plugs — Adequacy of supply pipe— 
Liability of water company.}—The W. urban 
sanitary authority complained that the W. water 
co. had a pipe in a certain street of the city of 
W. & neglected to fix therein a proper hydrant, 
contrary to Waterworks Clauses Act, 1847 (ce. 17), 
s. 38. The co. offered to put a larger pipe if the 
sanitary authority paid for it :-—Held: there was 
nothing in the statute to compel the water co. to 
provide at their own expense a pipe of sufficient 
size for an effective fire plug.---WELLS WATER Co. 
tv. WELLS Town CoUNCIL (1886), 5t J. P. 135, D.C. 

567. -—— Liability of local authority to main- 
tain——Plugs fixed by local authority.!—The Water- 
works Clauses Act, 1817 (ce. 17), & 1875 Act, 
impose no obligation on an urban local authority 
to bear the expense of maintaining in repair the 
lire plugs in their district, unless such fire plugs, 
have been tixed by them, or by some water co. 
or person at their request.--GQrann JUNCTION 
WATERWORKS Co. 1. BRENTSORD LOCAL BOARD, 
fise4]) 2 Q. B. 785; 68 LL. J. Q. B. TIT; 71 
I. T. 240; 59 J. 2. OL; 10. TR. 5725 9 #. 
788, C. A. 

568. —--- —-— Plugs fixed at request of local 
authority—-Implication of request by user.j—- 
GRAND JUNCTION Watrenworks Co, tv. BReENT- 
FORD LOCAL Boarp, No. 567, ate, 

Supply of water.]-—-See WATER SUPPLY. 

569. Provision of fire engines --~ ‘‘ Purchase or 
provide ’’—Whether temporary hiring included.|—— 
(1) The superintendent. of the fire brigade of an 
urban district has, in the absence of express 
regulations to the contrary, an implied authority 
from the district council to call in, where neces- 
sary for the proper discharge of his duties, the 
services of another fire brigade, & the fire brigade 
so called in, in the absence of evidence showing 
that the services were rendered gratuitously, are 
entitled to receive from the district council reason- 
able remuneration for the work of the members 
& for the use of the fire engine & other necessary 
implements. 

(2) ‘Purchase or provide” fire cugines, ctc., 
in Town Police Clauses Act, 1847 (c. 89), 4. 32, 
enable an urban district council not merely to 


f. Slaughter housea-——Establishment d\ | Evizaneri TOWN COUNCIL, (912; 
user—Breach a_misdemeanour,J—lK. v. | y AF. 
HART? (1833), N. B. Dig. 230.—CAN, 


- Amounting tu nuisance. } 

PEDIE 
(Ct. of Sess.) 775; 12 Fac. Coll. 765.— 
SCOT. 


kK. D. L. 92.—S. 

m. Conasumptice hospital—-Not offen- 
sive trade.) —-R. ov. Prayren (1901), 1 
U. L. 1. 360; 21. L. T. 285.--CAN, 

n. Glue munufacture.J-~DARNEY & 
Son tv. CALDEIt DISTRICr COMMITTER 
(1904), 7 EF. (Ct. of Sess.) 250; 42 
Se. L. R. 182: 128. L. 'T. 546.--SCOT. 


PART VII. SECT. 16, SUB-SEOT. 1. 


. Payment for services of fire 
brigade - Fire spreading to net hbour - 
ing premises——Liability of neighbouring 
owners. |—KIMBERLEY BOROUGH CouN- 
CIL ». Rew & Mackay (1895), 8 H. C. 
3.—8. AF. 


(1837), 15 Sh. 


p. Remuneration for working at forest 
Q 


7ORT 
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Sect. 16.—Protection against fire: Sub-secis. 1 & 2. 
Sect. 17: Sub-sects. 1 & 2.) 


buy, but, where necessity arises, to hire tempo- 
rarily fire engines, etc.—JANES (ON BEHALF OF 
Eoeuam LIGHTING INSPECTORS) & EGHAM FIRE 
BRIGADE v. STAINES URBAN DisTRICT COUNCIL 
(1900), 838 1. T. 426; sub nom. JAMES v. STAINES 
Districr CounciL, 17 T, L. R. 2, D.C. 

Annotation :—-As to ( 1) Consd. Daventry Corpn. v. Newbury 

& Wright, [1926] 1 K. B. 383. 

570. Powers of fire brigade-—— Demolition of 
dangerous parts of building—-Unavoldable damage 
to adjoining property.|—A stack of chimneys be- 
longing to a house close to a highway, which, by 
reason of a fire, were in immediate danger of 
falling on the highway, were thrown down by 
some firemen :—Held: they were justified in so 
doing, & were not answerable for damages un- 
avoidably done to an adjoining house of a third 

erson.— DEWEY v. WHITE (1827), Mood. & M. 56, 


Annotation :—Oonsd. Cope v. Sharpe (No. 2), [1912] 1 K. B. 


571. —— Control of premises on fire—No im- 

perative duty.J|—A fire broke out on premises in a 
vart of which pltf. carried on the business of a 
jcensed victualler, but pltf.’s goods were not 
destroyed by the fire. In an action against defts. 
for the wrongful conversion of pltf.’s goods 
by their servants, the men of the fire brigade, the 
jury found that the fire brigade had custody of 
the preinises for the purpose of extinguishing the 
fire; that. the injury to pltf.’s goods was caused by 
the felonious acts of the men of the fire brigade ; 
that th2 officers were guilty of negligence in not 
preventing the felonious acts by the men, & they 
assessed the damages at £15:—Held: under 
Metropolitan Fire Brigade Act, 1865 (c. 90), it is 
not the imperative duty of the fire brigade to 
take possession of property on premises where a 
fire breaks out, but the statute gives them power 
to do so.—Joyvck v. METROPOLITAN BOARD OF 
Works (1881), 44 L. IT. 811; 45 J. P. 667, D. ©. 

572. -—-—- ——— Exclusion of public—Including 
volunteer fire brigade.|—By 1875 Act, s. 171, in- 
corporating ‘Town Police Clauses Act, 1847 (c. 89), 
8. 32, an urban authority ‘‘ may employ a proper 
number of persons to act as firemen, & may make 
such rules for their regulation as they think 
proper.”’ 

Resp., a member of a fire brigade provided by 
an urban authority, was instructed by his foreman 
to exclude all persons from certain premises, 
where the brigade was engaged in extinguishing 
a fire. Me refused admission to applt., a member 
of a volunteer fire brigade, who thercupon en- 
deavoured to force an entrance & in so doing 
assaulted resp. :——d/eld: the effect of the statutes 
was to give to the brigade provided by the urban 
authority control over the premises, applt. was 
lawfully excluded, & could not justify his attempt 
to force an entrance, & therefore was_ rightly 
convicted of an assault.—-CARTER ». THOMAS, 
[1893] 1 Q. B. 673; 62 L. J. M. G. 104; 69 
L. T. 486; 657 J. P. 438; 41 W. 510; 9 
T. L. R. 886; 17 Cox, C. C. 664; & R. 348, D.C, 
Annotations -—Consd. Cope v. Sharpo, [1910] 1 K. B. 168; 

Cope v. Sharpo (No. 2), [1912] 1 K. B. 496. 

578. To call in another fire brigade— 
Implied authority in absence of contrary regula- 
tions.)—JANES (ON BEHALF OF Equam LIGHTING 
INSPECTORS) & EGHAM FIRE BRIGADE v. STAINES 
URBAN District CouNcIL, No. 569, ante. 


Liability of muntci district. 
Itf. was notified by age ia 
eppointed by deft.’s council to proceed 





vent its 
municipal 


to a forest fire to axt 
spread :-—Heild: deft., a 
district; was not Hable to 
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574. Payment for services of fire brigade — 
Operations within local area—Whether services 
gratuitous.]—Pltfs. extinguished a fire, which 
broke out on deft.’s premises, which were situate 
within pltfs.’ district, & afterwards made a claim 
upon deft. for compensation for the labour & 
assistance given on the occasion of the fire, & also 
for the use of the fire engine & hose, & for the 
cost of the water consumed on the occasion. 
Deft. having denied his liability, in action to 
recover the amount claimed :—Held: the action 
was not maintainable.—BRIDLINGTON LOCAL 
BoaRD oF HEALTH v. BOWER (1873), 38 J. P. 733 
sub nom. DRIGHTLINGTON LocaL BOARD 2. 
Bower, 22 W. R. 165. 

Annotation :—Refd. Grays U. D. C. v. Grays Chemical 

Works, [1918) 2 K. B. 461. 

575. Actual outbreak of fire.|— 
(1) The right of a ratepayer to the gratuitous 
services of the local authority’s fire brigade under 
Town Police Clauses Act, 1847 (c. 89), s. 32, is 
not. limited to a case in which fire has actually 
broken out on his premises, but exists whenever 
there is a reasonable apprehension of fire breaking 
out of such dimensions that he would be incapable 
of dealing with it himself. If, on the other hand, 
the apprehended fire is likely to be only of such 
smal] dimensions that. he could easily extinguish 
it himself, so that it would be unreasonable to 
summon the fire brigade, he must in the event of 
his doing so pay for their services himself. 

(2) His liability in the latter case being a 
common law liability to pay for services rendered 
at his request, & not arising under the statute, 
pen is recoverable in the ordinary cts. & not 

efore a ct. of summary jurisdiction under 1875 
Act, s. 251, with which Town Police Clauses Act, 
1847 (c. 89), is incorporated.—Grays Unsan 
CounciIL v. Grays CHEMICAL WORKS, [1918] 2 
K. B. 461; 88 L. J. K. B. 487; 119 L. T. 540; 
82 J. P. 207; 34 T. L. R. 537; 62 Sol. Jo. 741; 
16 L. G. RR. 721. 

576. —— Reasonable apprehension 
of fire.|—Grays URBAN COUNCIL v. GRAYS 
CHEMICAL Works, No. 575, ante. 

67/. —— Fire easily extinguishable.] 
—GrRAaYsS URBAN COUNCIL v. GRAYS CIEMICAL 
Works, No. 575, ante. 

578. Common law liability — Pay- 
ment recoverable in ordinary courts.|—Grays 
URBAN CoUNCIL v. GRAYS CHEMICAL WORKs, 
No. 575, ante. 

579. Operations outside local area — 
Reasonable remuneration.]—-JANES (ON BEHALF OF 
KiGHAM LIGHTING INSPECTORS) & EGHAM FIRE 
BRIGADE v. STAINES URBAN DISTRICT COUNCIL, 
No. 569, ante. 

580. ——— Liability of ‘‘owner’’ of pre- 
mises—Occupier.]|—-By Town Police Clauses Act, 
1847 (c. 89), s. 33, the comrs. may send engines 
with their appurtenances & firemen beyond the 
limits of the special Act for extinguishing fire in 
the neighbourhood of the limits; & the owner of 
the lands & buildings where such fire shall have 
happened shall in such case defray the actual 
expense which may be thereby incurred, ctc. :— 
Held: the rel was the owner of lands within 
sect. 33, & liable for the expenses incurred in 
sending an engine to extinguish a fire at a hay- 
stack belonging to him.—LEwis v. ARNOLD (1875), 
I. R. 10 Q. B. 245; 44 L. J. M. C. 68; 32 L. T. 
553; 39 J. P. 519; 23 W. R. 729. 

Annotation :—Dbtd. Sale v. Phillips, [1894] 1 Q. B. 349. 
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581. ——— Person receiving rack 
rent.|—By Town Police Clauses Act, 1847 (c. 89), 
s. 33, the expense incurred by the comrs. in 
sending engines beyond the limits of the special 
Act for extinguishing fire in the neighbourhood is 
to be borne by “ the owners of the land or buildings 
where such fire shall have happened.” 

By 1875 Act, s. 171, the provisions of Town 
Police Clauses Act, 1847 (c. 89), with respect to 
fires are incorporated with that Act, & by sect. 4 
of that Act ‘ owner” is defined as ‘“ the person 
receiving the rack rent of the lands or premises 
in connection with which the word is used, whether 


on his own account of as agent or trustee for any | 


other person, or who would so receive the same if 
such lands or premises were let at a rack rent ’’ :— 
Held: the expense incurred by the comrs. was to 
be borne by the “‘ owners ”’ of the land or buildings 
as defined in 1875 Act, & the definition did not 
include an occupier of such land or building as 
tenant froin year to year.—SALE vv. PHILLIPS, 
[1894] 1 Q. B. 349; 63 1. J. M. ©. 78; 70 LL. T. 
559; 58 J. P. 460; 10 T, L. R. 222; 38 Sol. Jo. 
237, D.C. 

582. ——- ——— -}] — Town Police Clauses 
Act, 1847 (c. SY), gs. 338, which enables a local 
authority to send their fire brigade beyond the 
limits of their district for the purpose of extin- 
guishing a fire, & imposes upon the owner of the 
lands or buildings where the fire occurs the 
liability for the expense so incurred, is an enabling, 
& not a restricting, sect. It docs not preclude the 
local authority making a contract with some one 
other than the owner of the premises for the 
services of the fire brigade outside their district. 
—DAVENTRY CORPN, v. NEwsuRY & WRIGHT, 
[1926] 1 K. B. 388; 95 L. J. K. B. 3533) 134 
L. T. 477; 90 J. P. 59; TO Sol. Jo. 428; 24 
L. G. R. 297, D. C. 

583. May be subject of contract.|-— 
DAVENTRY CORPN, v. NEWBURY & Wrigut, No. 
582, ante. 

584. Determination of amount by 
justices—Limitation of time for complaint.|— 
A determination of two justices under Town 
Police Clauses Act, 1847 (c. 8), s. 33, of the 
amount of the expenses incurred by a loral 
authority in sending a fire brigade to a fire out- 
side the limits of their district, & of a reasonable 
charge for the use of the engines with their appur- 
tenances, & for the attendance of firemen, is not 
‘fan order for payment or otherwise”’ within 
Summary Jurisdiction Act, 1848 (c. 43), s. 8, & 
therefore a complaint or information with reference 
to such determination under sect. 33 need not be 
made within six months of the fire, as Summary 
Jurisdiction Act, 1848 (c. 43), s. 11, does not. 
apply to such a complaint or information.—R. v. 
Part (1906), 70 J. P. 398; sub nom. R. v. PART, 
ETC. JJ., Ex p. Fisn, 4 L. G. R. 1122, D. C. 

Means of escape from fire.|—See FACTORIES, 
Vol. XXIV., pp. 899, 913, 914, Nos. 10, 86-98. | 

False fire alarm.]—Sce False Alarms of Fire 
Act, 1895 (c. 28). 

Setting chimney on _ fire.}—See Town Police 
reas Act, 1847 (c. 89), ss. 30, 31; 1875 Act, 
8. , 

















SuB-sEcT. 2.—IN Rurat, PARISHES AND 
DISTRICTS. 
See Lighting & Watching Act, 1833 (c. 90); 
Poor Law Amendment Act, 1867 (c. 106), 8. 29; 
Local Government Act, 1894 (c. 73), 8. 8 (1); 


oe Fire Engines Act, 1898 (c. 38); 1907 Act, 
a. 90. 
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Adoption of Lighting & Watching Act, 1833 
(ce. 90).]—See Sect. 13, ante. 

False fire alarm.}]—Sce False Alarms of Fire 
Act, 1895 (c. 28). 





Sect. 17.—PUBLIC LIBRARIES, MUSEUMS, 
GYMNASIA, ETC. 
SuB-s8EcT. ]1.—IN GENERAL. 

See Public Libraries Acts, 1892 (c. 63) to 1919 
(c. 93); Museums & Gymnasiums Act, 1891 
(c. 22); Schools for Science & Art Act, 1891 
(c. 61); Technical & Industrial Institutions Act, 
1892 (c. 29); Libraries Offences Act, 1808 (ce. 53). 

Application of Mortmain Acts.]—-Scee CHARITIES, 
Vol. VIIL., pp. 257, 287, 325, Nos. 183, 6410, 1078. 

Rating of libraries.!— See RATES & RATING, pp. 
493-100, post. 

Exemption from income tax.]— See INCOME Tax, 
Vol. XAXVIITL., pp. 13, 14, Nos. 65, 66. 

Libraries not controlled by local authority.’ 
See LITERARY & Scirentumc INsrrrvurions, Vol. 
XXXIT., pp. 550 ef seq. 


SUB-SECT. 2.- POWERS AND DUTIES OF 
LIBRARY AUTHORITIES. 

585. Library authority —- Delegation to Hobrary 
committee.| —-BUNGARY ot. WELLINGBOROUGIL 
URBAN District Counc, (1903), 67 J. PP. Je. 
304. 

-~ = — =-+$— See Public 1V10 
(c. 98). 8. 2. 

586. User of premises for purposes other than 
public Mbrary.| --Premises were erected for ure 
as a public library by the librarics’ comrs. of a 
parish, & later by arrangement the premises were 
used as a joint public library for that parish & 
a neighbouring parish under the Public Libraries 
Act, 1802 (c. 538). These parishes became merged 
in a metropolitan borough under the Jondon 
Government Act, T8009 fe. 14), & the Hie 
duties, property & Hiabilities of the Jibraries’ 
comrs. for the two parishes were transferred to 
the borough council by the London (Adoptive 
Acts) Scheme, 1900. The council subsequently 
adopted the Libraries Acts for their entire area, 
& under the City of Westminster (Adoptive Acts) 
Scheme, 1002, these Acts were directed to be 
administered by the council uniformly throughout 
their area as a single library district. At the out- 
break of war the library was closed & used for 
national purposes. It had remained closed ever 
since, except that for a time, as the result of pro- 
tests by ratepayers, one floor was opened as a 
reference library. In 1920 the council decided to 
incorporate the library premises with their City 
Hall for use for administrative purposcs, & up to 
the date of the writ in this action no alternative 
premises for the library had been procured, while 
the books of the library had been removed to other 
public librar‘es in the council's area. ‘This action 
was brought by the A.-G. on the relation of the 
vicar & rector respectively of the two parishes to 
prevent the proposed use of the library premises; 
—Held: it was ultra vires for the council to uso 
the library premises for purposes other than that 
of a public library, such user not being authorised 
by the Public Libraries Act, 1892 (c. 53), 8. 12 5 
& an injunction ought to be granted tu restrain 
the unauthorised user.—A.-G. v. WESTMINSTER 
Crry CounciL, [1924] 2 Ch. 416; 93 L. J. Ch. 
573; 131 L. T. 802; 88 J. VP. L495; 40 T. L. R. 
711; 68 Sol. Jo. 736; 22 L. G. RK. 506, C. A. 


Q2 


Libraries Act, 


228 - 


Sxzct. 18.—SALE OF UNWHOLESOME FOOD 
AND ADULTERATION. 


Sale of unwholesome food.]—-See Foov & DRUGS, 
Vol. XXV., pp. 108 ef seq. 

Adulteration of food.1_—See Foop & DRUGS, 
Vol. XXV., pp. 70 et seq. 


Sect. 10.—SANITARY ACCOMMODATION. 
Sua-sect. 1.—OvurTsipE LONDON. 
A. In Buildings. 
(a) In General. 

See 1875 Act, ss. 35, 36, 157, 305; 1890 Act, 
8.23; 10907 Act, s. 39. 

587. What is sufficient accommodation — One 
privy to two cottages.|—Resp. built two cottages 
with one privy sufficient for the use of the occu- 
piers of both cottages :—Held: he had complied 
with 1875 Act, s. 35, on the ground that 1875 
Act, 8.35, docs not require a separate water closct, 
earth closet, or privy for every house built or 
rebuilt.—-CLUTTON UNION v. POINTING (1879), 4 
Q. B.D. 340; 40 L. T. 844; 43 J. P. 686; 27 
W. lt. 658; sub nom. R. v. CLuTron UNIon, 48 
L. J. M. C. 135, D.C. 

588. Substitution of water closet for earth closet 
or privy— Authority may not act on general 
resolution.|—-1875 Act, s. 36, which empowers a 
local authority to give notice requiring owner of a 
house to provide a sufficient water closet, carth 
closet, or privy, & in case of non-compliance em- 
powers the local authority to do the necessary 
works & recover the expenses, does not empower 
such authority to enforce a general resolution that 
in all such cases within their jurisdiction a par- 
ticular system shall be adopted; but they are 
bound to exercise their discretion in cach par- 
ticular case & consequently a notice in accordance 
with the general resolution & requiring compliance 
with its provisions is invalid.—Woop v. WIDNES 
JONPN., [1898] 1 Q. B. 463; 67 1. J. Q. BB. 254; 
771. VT. 770; 62 J.P. 1173; 46 W. BR. 2083 14 
T. L. 1k. 192, C. A. 
<innotations :-—Apld, Robinson v. Sunderland Corpn. (1898), 

WL. T. 104. td. Nicholl v. Kpping U. C., [1899] 1 Ch. 

844; Agnow vw. Manchostor Corpn. (1902), 67 J. P. 174. 


Expid. Carlton Main Colliory Co. v. Homsworth R. C., 
[1922] 2 Ch. 600. 


589. -————.|]— A local authority has no 
power under 1875 Act to require the owner of 
premises used as dwelling-houses to supply any 
particular kind of water closct thereto ; they have 
only power to require him to supply a sufficient 
one. They have no power to require a gencral 
system to be adopted; they must consider each 
case by itself.— ROBINSON v. SUNDERLAND CORPN. 
Nar 78 L. T. 194; 625.7. 2163 affd., 63 J.P. 


9 C. A. 

See, now, 1907 Act, s. 39 (2). 

590. —-— Order made when existing accommo- 
dation insufficient.J/—. A local authority has power 
under 1875 Act, s. 34, upon being satisfied that a 
house within their district was without a sufficient 
privy, to require the owner, subject to his right to 
td yay to the Local Government Board under 
1875 Act, s. 268, to provide a sufficient water 
closet in the place of the existing ee No 
v. EPPING URBAN COUNCIL, [1899] 1 Ch. 844; 68 
L. J. Ch. 898; 80 L. T. 515; 63 J. P. 600; 47 
W. R. 457; 15 T. L. R. 888; 438 Sol. Jo. 456. 
Annwtation -—Apld. Carlton Main Colliery Co. ». Hemsworth 

R. C., [1922] 2 Ch, 609. 

591. eco ——.] beaaas By 1875 Act, 8. 36, if & 
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house within the district of a local authority 
appears to such authority, by the report of their 
inspector of nuisances, ‘‘ to be without a sufficient 
water closet, earth closet or privy & an ash pit 
furnished with proper doors & coverings,” the 
local authority are ines ted to give notice to the 
owner or occupier of the house requiring him 
“to provide a sufficient water closet, earth 
closet or privy & an ash pit furnished as aforesaid, 
or either of them, .as the case may require ’’ :— 
Held: a local authority had power under 1875 
Act, s. 36, upon being satisfied that a house within 
their district was without a sufficient privy, to 
require the owner, subject to his right to appeal 
to the Local Government Board, now the Ministry 
of Health, under 1875 Act, s. 268, to provide a 
sufficient water closet in the place of the existing 
privy.—CARLTON MAIN COLLIERY Co. v. HEMs- 
WORTH RURAL COUNCIL, [1922] 2 Ch. 609 ; 91 L. J. 
Ch. 664; 127 L. T. 791; 867. P.177; 38 T. L. R. 
748; 66 Sol. Jo. 665; 20 L. G. R. 632, C. A. 

592. Local Act.] — Under local Act, 
& amending Acts, an order was made on applt. 
requiring him to substitute water closets for ash 
pits on certain property owned by him. The 
order was recommended by a sub-committee 
of the sanitary committee & approved, first by 
the sanitary committee & afterwards by the city 
council :—Ield: the corpn. acted intra vires & 
had made a proper use of their jurisdiction in the 

articular case.—AGNEW v. MANCHESTER CORPN. 


(1902), 67 J. P. 1743; 11. G. R. 9, D.C. 
St ie laa :—Apld. Smith v. Greenwood, [1907] 2 K. B. 
5. 





ens ees 


593, ——-— -——- ——--.] —-A local Act provided 
that the corpn. of the borough might “in an 
case where a dwelling-house within the boroug 
shall be without a privy, water closct or earth 
closet, or an ash pit, or without a privy, water 
closet or earth closet or an ash pit of a con- 
struction & size approved by the corpn. require 
the owner of such house by notice under the 
hand of the mayor or town clerk for the time 
being to provide such a privy, water closet or 
earth closet or such an ash pit, or to make such 
reparation or alteration of the existing privy, 
water closet or carth closet or ash pit as in such 
notice shall be stated’ :—--Held: (1) under that 
provision the corpn. were entitled to require the 
owner of houses, which were already provided with 
privies, to substitute water closets for the privies, 
although the privies, as such, were of good con- 
struction & sufficient for the needs of the houses ; 
(2) they were entitled to require the provision of 
a@ separate water closet for cach house.——SMiTH v. 
GREENWOOD, [1907] 2 K. B. 385; 76 L. J. K. B. 
1129: 96 L. T. 730; 71 J. P. 3538; 5 L. G. R. 
yeni Consd. Carlton 2 
And ion :—~ » Carlton i : . 

worth KR, C., 1923] 2 Ch. B09. Pn resaee sgn Wega 

594. Sufficiency of sanitary accommodation— 
Jurisdiction of justices to inquire—Enforcement of 
payment of expenses.|—The discretion as to what 
are “necessary works”? under Public Health 
Act, 1848 (c. 63), s. 54, is vested in the local 
board of health, & the justices at petty sessions 
have no jurisdiction upon a summons for the 
recovery of penalties for default in the performance 
of the works by the local board to entertain the 
question whether the works ordered were nece 
or not.—HARGREAVES v. TAYLOR (1863), 3 B. & S. 
613; 1 New Rep. 472; 32 L. J. M. CG. 111; 
8 L. T. 149; 27 J. P. 325; 9 Jur. N. 8S. 1053; 
11 W. R. 662; 122 BK. R. 230. 

595. ——- ——— ———.]—_BoGLE v. SHERBORNE 
Local Boarp (1880), 46 J. P. 675, D. C. 

K. B. 444. 


Annotation -—Conad. Tracoy v. Pretty, (1901) 1 
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p6. ——— On application for order to | 
.J—-ROBINSON v. SUNDERLAND CORPN., No. 


ante. 

saci ~}+~Sce FAcrorigs, Vol. Pay We 

|, No. 54. , aN ® 

97. Power to make bye-laws as to cesspools— 

ent of.|—The power of a rural sanitary 

hority under 1875 Act, s. 157, as amended 

2xtended to rural sanitary authorities by 1890 

b, s. 23, to make bye-laws with respect to (inter 

z) cesspools in connection with buildings ex- 

ids to old buildings in existence before the 

king of the bye-law as well as to new buildings. 

A bye-law of a rural sanitary authority pro- 

ling that every person who shal! construct a 

spool in connection with a building shall con- 

uct such cesspool at a distance of 50 feet at 
ist from a dwelling-house ”’ is not unreasonable 
rely by reason of the fact that in a particular 
se it is not possible to construct a cesspool at 

e prescribed distancc.—SimMons vv. MALLING 
URAL CoUNCIL, [1897] 2 Q. B. 433; 66 L. J. 
.B. 585; 771. T. 341; 615. P. 502; 45 W. R. 
3; 13 T. L. R. 4473 41 Sol. Jo. 561, D. C. 

598. Form of notice.;—When once it is shown 
1 the report of the surveyor that the existing 
»pliance is to be done away with & that a new 
»pliance is to be substituted it is only necessary 
» give sufficient notice to the person on whom 
ich notice is to be served, as to the work which 
e has to do. 

Applt.. was the owner of certain houses furnished 
ith privy middens. but not water closets. Resps. 
2solved that a notice should be served on applt. 
squiring her to provide water closets & ash pit. 
n pursuance of such resolution the following notice 
vas served upon applt. under 1875 Act, 3. 36: 

Take notice that resps., being satisfied on the 
eport of their inspector of nuisances... that 
he houses ... & without sufficient water closets, 
Sh pits, & ash bins, hereby require you in pur- 
uance of 1875 Act, to provide for the houses 
vithin the space of thirty-one days from the service 
upon you of this notice sufficient water closets 
wh pits & ash bins’’:—Held: the notice was 
sufficient compliance with 1875 Act, 8s. 36, even 
ulthough it did not allege that the houses were 
without sufficient earth closets or privies as well 

as water closets.— SUTCLIFFE v. SOWERBY BRIDGE 
URBAN DIstTRicr COUNCIL (1909), 100 I. T. 967; 
73 J. P. 385; 71. G. RR. 822, D. C. 

599. -] — Resps., an urban sanitary 
authority, served on applt., the owner of a house 
in resps.’ district, a notice, under 1875 Act, ss. 23, 
36, requiring him to make a covered drain emptying 
into a sewer not more than 100 feet from the site 
of the house & to provide for the house a sufficient 
water closet. There was a sewer which ran 
through gardens at the back of the house which 
were the property of applt. but were leased by 
him under leases which gave him no authority 
to enter the gardens in order to make a drain. 
The distance from the sewer to the boundary 
wall of the garden of the house was 29 feet 7 inches, 
& from the sewer to a detached outbuilding in the 
yard of the house 98 feet 4 inches, & trom the 
sewer to the back of the house 119 feet 4 inches. 
Applvt. did not comply with the notice & resps. 
did the work themselves, turning a privy which 
already existed at the boundary wall into a water 
closet & making a drain into the sewer :—Held: 
the notice to provide a sufficient water closet was 
good, & as the outbuilding & privy were less than 
100 feet from the sewer & there was no evidence 
that appit. had tried to get permission from his 
tenants to make the drain, resps. were entitled 
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to recover from him the expense to which they had 
been put in executing the work.—MEYRICK v. 


PEMBROKE Corpn. (1912), 76 J. P. 365; 10 
TI. G. R. 710, D.C. 

600. Entry by local authority — Necessity for 
permission of magistrate..—BowEeR v. CLARK 
(1906), 50 Sol. Jo. 827, D.C. 

601. Appeal to Local Government Board — 
When right arises.|}—R. v. Loca GOVERNMENT 
Boarp, Ez p. THorr, No. 43, ante. 

Sanitary accommodation in factories.|]—Sce 
Factories, Vol. XXIV., pp. 006, 907, Nos. 53-01. 


(b) Recovery of Expenses. 

See 1875 Act, ss. 35, 36, 257. 

602. Appeal to justices as to sufficiency of 
accommodation—Under local provisional order— 
Power of justices to apportion expenses.]— By the 
Bootle Provisional Order 1897, when a sewer & 
water supply sufficient for the purpose were 
reasonably available, applts. could, by written 
notice to the owner of any building, require any 
existing closet accommodation provided at or in 
connection with the building to be altered so as to 
be converted into a water closet complying with 
the bye-laws in force & communicating with the 
sewer. If the owner failed to comply with the 
notice applts. could do the work specified in the 
notice & recover the expenses from the owner. If 
any person deemed himsclf aggrieved by any of 
the requirements of applts., or as to tho reason- 
ableness of any expenses wholly or partially 
recoverable from him, he could appeal to the 
justices, &% they might make such order in the 
matter as to them might seem equitable. Heasp., 
the owner of certain houses, was served with a 
notice requiring him to alter the closet accommoda- 
tion into water closets. On an appeal to justices 
they held that the requirements of the corpn. as 
to the alterations in the closet accommodation were 
reasonable, & they ordered him to comply with the 
notice. They further ordered that the expense of 
doing the work should be borne in equal shares by 
applts. & resp. :—Held: the justices had power to 
make any order as to the expenses that appeared 
to them reasonable.—BootTLe CorpNn, v. OWENS 
(1902), 87 L. T. 74, D.C. 

603. Apportionment of expenses -Division be- 
tween authority & owners.|—Ly 1875 Act, s. 257, 
where a Jocal authority have incurred expenses 
for the repayment of which the owner of the 
premises in respect of which they were incurred is 
made liable under 1875 Act, the owner has, where 
such expenses have been settled & apportioned by 
the surveyor, a period of three months in which 
to dispute such apportionment. Applt. & two 
other persons, who as trustees were the owners 
of eight houses in the district of resps., a rural 
district council, were summoned by resps. for 
£5 Os. Od., expenses incurred by the resps. in 

utting an earth closet in each of four of the 

10uses. Resps. had given notice to the owners in 
question to provide four of the houses with & 
sufficient closet, but the owners did not do the 
work, & it was done to five of their houses by resps., 
no notice having been given in respect of one of the 
houses, & it being admitted that resps. had _no 
right to do the work at the fifth house. The 
expense of the work at the five houses amounted to 
£6 17s. 2d., & resps., therefore, deducted one-fifth 
of the expense for the house in respect of which Qo 
notice had been given, leaving a sum of £5 Qs. Od. 
Resps.’ surveyor had certified that he had settled 
_& apportioned the sum payable by the three 
_ owners in respect of the work at the four houses to 
i be £1 7s. 5d. per house, making a total of £5 9a. 9d. 
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the sum claimed, & notice to that effect was given 
.to each of the owners :—Ileld : the division of the 
expenses was not a settlement & apportionment 
within the meaning of the above provision, since 
it was not an apportionment between different 
owners but was merely a division of the expenses 
between the council on the one hand & the three 
owners on the other, & therefore resps. were not 
bound, before taking proceedings, to wait until 
three months after the service of notice of the so- 
called settlement & apportionment.——BOWER v. 
CAI8STOR RURAL District COUNCIL (1911), 75 J. P. 
186; 9L. G. R. 448, D.C. 

604. Work done by authority in excess of that 
necessary —-No expense recoverable.]—In 1909 
defts., under the powers of their local Act, served 
notice on pltf., requiring him to convert a pail 
closet on his premises into a water closet & to 
connect it with a sewer. The notice not being 
complied with, defts., in accordance with the 
provisions of the Act, did the work themselves. 
Similar notices had been served on owners of houses 
in the same road as pltf.’s house, & in carrying out 
the work defts. constructed a combination drain 
to connect all the houses with the sewer. The 
drain was constructed of considerably larger pipes 
than pltf. would have had to use in connecting 
only his own closet with the sewer in accordance 
with the notice served on him, & caused subsi- 
dence. Pltf. refused to pay his share of the cost 
of the work, & claimed compensation for the 
camage done to his premises by the subsidence. 
In arbn. proceedings he was awarded £46 & £62 
taxed costs. Defts. denied liability, relying on 
sect. 257 of their local Act, which provided that 
where the corpn. executed work in default of the 
owner required to do the work the corpn. should 
not, as between themselves & such owner, in the 
absence of negligence on their part, be liable to 
pay damages consequent on the doing of such work, 
& that any damages paid by the corpn. should be 
deemed to be part of the expenses payable by the 
owner & should be recoverable accordingly :— 
Held: sect 257 of the local Act, which interfered 
with the common law right of pltf., must be con- 
strued strictly to prevent undue extension of the 
statutory immunity, & as the work done was more 
than pltf. was required to do, & was not therefore 
work in respect of which pltf. was in default, the 
damage not resulting from such work as pltf. would 
have done, & there being no finding that the 
damage caused was only caused by the work 
which pltf. was required to do, defts. were not 
within the exemption contained in the sect. & 
were liable under the award.—PLACE v. RAWTEN- 
STALL CoRPN. (1916), 86 L. J. K. B. 90; 80 J. P. 
438; 60 Sol. Jo. 680; 14]. G. R. 901, C. A. 

605. Demand for payment—Authentication not 
required.]—-The notice of demand of payment of 
expenses incurred by local authority under 1875 
Act, s. 36, upon default of the owner or occupier of a 
house in doing certain work specified in 1875 Act, 
s. 86, is not a notice which requires authentication 
in the manner pointed out in 1875 Act, s. 266, & 
therefore the signature referred to in that section 
is not neces WILLIS v. ROTHERHAM CORPN. 
ae ne L. T. 486; 75 J. P. 421; 91. G. R. 


B. In Strects and Open Spaces. 


See 1875 Act, s. 39; 1890 Act, s. 20. 
606. Provision of, public urinal — Construction 
beneath open space--Not breach of covenant to 
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preserve open & unbuilt on.]|—By the original 

conveyance in 1876, under which pltfs. held a 

certain house, all mines & minerals thereunder & 

all powers & privileges for working the same, were 
reserved to defts., the grantors; & it contained 

a covenant by defts. that the garden or open space 

in the centre of the square in which the house was 

erected should for ever thereafter be kept open & 
unbuilt upon. The garden was surrounded by 
railings & was unbuilt upon. Pltfs. had no right 
to use the surface of the garden. The square being 
on a slope the garden was supported at the lower 
end by a retaining wall, & defts. had commenced 
excavating about 46 square yards at this end of the 
garden, & erecting a urinal of the improved modern 
kind, with an entrance through the retaining wall, 
the space so excavated being intended to be 
covered with a cemented & glazed roof, pro- 
jecting very slightly, if at all, above the adjoining 
surface of the garden. Pitfs. thereupon brought 
an action & then moved for an interim injunction 
to restrain defts. from proceeding with the 
works :—Held: the object of the covenant was, 
that the garden or open space in the centre of the 
square should for ever be kept open & unbuilt 
upon, so as to allow of the free access of light & 
air; the same would not be interfered with by 
what defts. proposed to erect; & therefore pltfs. 

were not entitled to an injunction.—GRAHAM v. 

NEWCASTLE-UPON-TYNE CORPN. (1892), 67 L. T. 

790; 9T. L. R. 1380; 2 RR. 254, C. A. 

607. —— Construction beneath street.] — 1875 
Act, s. 149, which vests certain streets in the urban 
authority, does not vest the subsoil. Therefore, 
where a local Act authorised the urban authority 
to erect & maintain in any street or public place, 
or on land belonging to them or under their control, 
lavatories for the use of the public :—Held: the 
urban authority had no power to excavate the soil 
& erect lavatories below the surface of a street 
which had vested in them within the meaning of 
1875 Act.—TUNBRIDGE WELLS CORPN. v. BAIRD, 
[1896] A. C. 434; 65 L. J. Q. B. 451; 741. T. 385 ; 
60 J. P. 788; 12 T. Il. R. 372, H. L.3; affg. 8. C. 
sub nom. BAIRD v. TUNBRIDGE WELLS CORPN., 
[1894] 2 Q. B. 867, C. A. 

Annotations :—. Apid. Battersea Vestry v. County of London 
& Brush Provincia] Electric Lighting Co., [1899] 1 Ch. 
474. Consd. Westminster Corpn. v. Johnson, Samo v. 
Fuller, (1904) 2 K. B. 737; Porter v. Ipswich Corpn., 
[1922] 2 K. B. 145. Refd. Salt Union v. farvey (1897) 
61 J. P. 375; Chaplin v. Westminster Corpn., [1901 
2 Ch. 329; Whitechapol Board of Works v. Crow (1901), 
84 L. T. 595; Finchley Electric Light Co. v. Finchley 
U. C., [1903] 1 Ch. 437 ; Escott v. Newport Corpn., [1904] 
2 K. B. 369; Poplar Corpn. v. Millwall Dock Co. (1904), 
68 J. P. 339; Ystradyfodwg - pee Main Sewerage 


Board v. Bensted, (1906) . 294; Wednesbury 
Corpn. v, Lodge Holes Colliery Co., [1907] 1 K. B. 78; 





S. Ek. Ry. v. National Telephone Co. (1908), 77 L. J. Ch 
679; Foleys Charity Trustees ». Dudley Corpn., [1910] 
1K. B. 317; Ry. v. City of London Land Tax 


° e 7 r) Cc. . y 
Comrs. (1911), 105 L. T. 391; A.-G. for 
won {1921} 1 A.C. 401; 


Keil Pleas 1924} 
e v. arre 
9; A.-G. v. Hornsoy B.’C., [1927] 1 Ch. 331, 


SUB-SECT. 2.—IN LONDON. 
A. In Buildings. 

See 1891 Act. 

608. Substitution of water closet for earth closet 
or privy—Authority may not act on general 
resolution.|—A district board of works acting under 
the Metropolis Management Act, 1855 (c. 120), 

e an ex p. order on pitf. to turn into water- 
closets the privies attached to certain cottages be- 
longing to him, &, on his failing to do so, they 
proceeded to enter upon the premises for the pur- 
pose of doing it themselves. The order appeared 
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to have been made, not with regard to the state of 
this particular property, but in consequence of a 
 eatslect ar determination to substitute water closets 
or privies throughout the district :—Held: the 
board were exceeding their statutory powers & 
ought to be restrained from entering on pltf.’s 
property for the purpose of making the alteration. 
Assuming that Metropolis Management Act, 
1855 (c. 120), authorises a board to require such an 
alteration as the above in particular cases, still the 
board is bound to exercise its discretion in each 
particular case, & is acting ultra vires, if, without 
exercising such discretion, it proceeds to make the 
alteration in pursuance of a determination to 
require it to be made in all cases.—TINKLER v. 
WANDSWORTH DISTRICT BOARD OF Works (1858), 
2DeG. & J. 261; 271. J. Ch. 342; 31L.T. 0.8. 
27; 22 J.P. 223; 4 Jur. N.S. 293; 6 W. BR. 390; 
44 BK. R. 989, L. JJ. 


Annotations :—Distd. St. Luke’s Vestry v. Lewis (1862), 
1B. & 8. 865. Apld. Ashworth v. Hebden Bridge L. B. 
(1877), 47 L. J. Ch. 195. Consd. Vernon v. St. James, 

Westminster, Vestry (1880), 16 Ch. D. 449. Distd. St. 

James & St. John, Clerkenwell, Vestry v. Feary (1890), 

24 Q. B. D. 703. Folid. Wood v. Widnes Corpn., [1897] 

2 Q. B. 357; Robinson v. Sunderland Corpn. (1898), 

78 L. T. 194. Consd. Bootle Corpn. ». Owens (1898), 

87 L. T. 74. Distd. Nicholl v. dcr? U. C., [1899] 1 Ch. 

844; Frost v. Fulham Vestry (1900), 82 L. T. 720; Carlton 

Main Colliery Co. v. Hemsworth R. D. C., {1922} 1 Ch. 

521. Refd. Biddulph v. St. Georgo, Hanover Square, 

vertry ae 8 L. T. 44; Hargreaves v. Taylor (1863), 


See Nos. 588, 589, ante. 

609. Existing accommodation insuffictent.] 
—By Metropolis Management Act, 1855 (c. 120), 
8. 81, it is enacted that if it appears to the vestry 
or district board that any house is without a 
sufficient water closet or privy & ashpit, they may 
require the owner or occupier to provide a sufficient 
water closet or privy & ashpit, or either of them, 
as the case may require :—Held: the vestry or 
district. board were authorised under Metropolis 
Management Act, 1855 (c. 120), s. 81, to require a 
water closet to be provided in lieu of a privy.—Sr. 
LUKE’S MIDDLESEX VESTRY v. LEWiIs (1862), 
1B. &S8. 865; 31L. J.M.C. 73; 51L. T. 608 ; 26 
J. P. 262; 8 Jur. N.S. 432; 10 W. R. 249; 121 
K. R. 934. 

Annotations :—Apld. Nicholl v. Epping U. C., [1899} 1 Ch. 
844; Carlton Main Collicry Co. v. Hemsworth R. C., 
[1922] 2 Ch. 609. Refd. Hargreaves v. Taylor (1863), 
3B. & 8. 613. 

610. Sufficiency of accommodation —.Jurisdic- 
tion of magistrate to inquire—Proceedings for non- 
compliance.]—-A vestry gave notice to the owner 
of a house .under Metropolis Management Act, 
1855 (c. 120), s. 81, to furnish a water closet on his 

remises with sufficient doors & coverings, &, on 
his neglect to comply therewith, summoned him 
before a magistrate under Metropolis Manage- 
ment Amendment Act, 1862 (c. 102), s. 64. The 
magistrate, being of opinion that the water closet 
was already provided with sufficient doors & 
coverings, bold that the vestry had no jurisdiction 
to order further doors & coverings, & that he was 
not bound by the decision of the vestry, & dis- 
missed the summons :—Held: the vestry had 
jurisdiction to make the order, & the magistrate 
had only jurisdiction to inquire whether the order 
had in fact been made & obeyed.—Sr. JAMES & 

St. Joon, CLERKENWELL VESTRY v. Feary (1890), 

24 Q. B. D. 703; 59 L. J. M. C. 82; 62 L. T. 697; 

54 J. P. 676, D. O. ee 

— : v. Solomon, 

46 8 108. td. Nee Hooper, [1893] 3 Ch. 483. 
611. .]|— The decision of the 

sanitary authority acting under 1891 Act, s. 37 (3), 

that a house is not furnished with proper & suf- 

ficient water closet accommodation, is final, sub- 
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ject only to an appeal under 1891 Act, s. 87 (5), 
the county council. Where, therefore, the 
Owner or occupier of a house is summoned for non- 
compliance with a notice of the sanitary authority 
to provide such accommodation, a magistrate has 
no jurisdiction to reverse the decision of the 
sanitary authority & to hold that the accommo- 
dation is not required.—Sr. Jonn’s, HACKNEY 
VESTRY v. Ilvrron, [1897] 1 Q. B. D. 210; 66 
L. J. Q. B. 74; 75 L. T. 686; 61 J. P. 54; 45 
W.R, 92; 13 T. L. R. 16; 41 Sol. Jo. 30, D. C. 
~—— Necessity for in cabmen’s stables.]—See 
FACTORIES, Vol. XXIV., p. 906, No. 53. 

612. Notice requiring owner to amend defective 
closet— Jurisdiction of magistrate to decide as to 
validity.|.-The county council made _ bye-laws 
under 1891 Act, s. 39, with respect to future water 
closets, prescribing the mode of their construction, 
but made none with respect to structural altera- 
tions of existing water closets. Resp. was the 
owner of a water closet which had been con- 
structed before the making of the bye-laws. 
Applts. as the sanitary authority, purporting to 
act under sect. 41 (2), served a notice on resp. 
requiring him to make certain structural altera- 
tions in the water closet :—Held: upon a sum- 
mons for non-compliance with the notice the 
magistrate had jurisdiction to inquire into the 
validity of the notice notwithstanding the pro- 
visions as to an appeal to the county council.— 
FuLuHAM Vestry v. SOLOMON, [1896] 1 Q. B. 198 ; 
65 L. J. M. C. 38; 603. P. 72; 12 T. L. lt. 157; 
40 Sol. Jo. 214, D.C. 

Annotation Dista. Southwold Corpn. v. Crowdy (1903), 


613. Bye-laws — Application to reconstructed 
water closet.|—A series of bye-laws were made by 
the London County Council under Metropolis Man- 
agement Act, 1855 (c. 120), a. 202, giving power to 
make bye-laws for regulating the dimensions, mode 
of construction, etc., of the pipes, drains, & other 
means of communicating with sewers, & the traps 
& apparatus connected therewith. No. 17° of 
these bye-laws provided that every person who 
should construct any water closet, of which the 
soil pipe fulfilled certain conditions, should cause 
the trap of the water closet. to be ventilated in a 
particular manner. No. 21 of the bye-laws was 
as follows: these bye-laws shall, so far as prac- 
ticable, apply to any person who shall construct or 
reconstruct any pipe or drain or other means of 
communicating with sewers, or any trap or ap- 
paratus connected therewith, so far as he shall 
effect any such works in any buildings erected 
before the confirmation of these bye-laws, as if 
the same were being constructed in a building 
newly erected. Applts., who were owners of a 
building erected before the confirmation of the 
bye-laws, reconstructed & replaced the pans & 
traps of several water-closets in the building, 
which had been broken in the course of altcrations 
they were carrying out in the drains connecting 
the soil pipes of the closets with the sewer, orin the 
course of ordinary wear & tear. The soil pipes of 
the water closets were of the character contem- 
plated by bye-law 17 :-—Held: the work done by 
applts. was not the construction of water closets 
within bye-law 17; & bye-law 21 did not impose 
on a person who constructed or reconstructed the 
pan or trap of a water closet. but did not construct 
a water closet, the obligation of complying with 
bye-law 17 as to the ventilation of the trap.— 
METROPOLITAN INDUSTRIAL DWELLINGS Co. v. 
Lona (1903), 68 J. P. 113; 20 T. L. R. 103; 
2L. G. R. 233. D.C 


“Annotation :--Retd. L. & 8. W. Ry. v. Hills (1906), 75 


L. J. K. B. 340. 


232 


Sect. 19.—-Sanitary accommodation: Sub-sect. 2, A. 
& B.; sub-sects. 3 & 4, A. (a) & (b).] 


PusBLic HEALTH AND LocaL ADMINISTRATION. 


who inflicted a penalty upon him. On the appli- 
cation of applt. the magistrate stated a case for 


614, —— ——.|—By bye-laws 14 of the bye- 
laws made under 1891 Act, s. 39, every person 
who shall intend to construct any water closet 
... or to fit or fix in or in connection with any 
water closet any apparatus or any trap or soil 
pipe shall, before executing any such works, give 
notice in writing to the clerk of the sanitary 
authority :—Held: the bye-law applied to a 
person intending to renew the pan or trap of a 
water closet constructed before, as well as of a 
water closet constructed after, the making of 
the bye-law.—Lonpnon & SouTH WESTERN Ry. 
Co. v. Hinz, [1906] 1 K. B. 512; 75 L. J. K. B. 
340; 941. 1.517; 703. P. 212; 41. G. BR. 399, 
D 


.C. 

615. Emptying of privies during prohibited 
hours—Metropolitan Police Act, 1839 (ec. 47), 
s. 60 (4).]|—Above sect. provides that ‘“ every 
person who in any street or public place within the 
limits of the Metropolitan police district shall be 
guilty of any of the following offences shall be 
liable to a penalty,” that is to say (4) “ every 
person who shall empty . .. any privy between 
the hours of six in the morning & twelve at 
night’ :—Held: the provision in sub-sect. 4, 
as to emptying of privies, is not limited to the case 
of privies which are actually in “ any street or 
public place,’’ but applies to & includes the case 
of privies which are in private property, but which 
closely adjoin ‘‘ any street or public place”; & 
therefore, a person may be convicted under the 
sub-sect. who, during the prohibited hours, 
empties a privy situate on private property some 
forty yards from the nearest street or public 
place.—HowaARD v. DANIELS (1905), 93 L. T. 669; 
69 J. P. 439; 31. G. R. 1282, D. C. 

Sanitary accommodation in  factories.] — Sec 
FACTORIES, Vol. XXIV., pp. 906, 907, Nos. 53-61. 


B. In Streets. 

See, now, 1891 Act, s. 44. 

616. Provision of urinal—Exercise of statutory 
powers.|—In providing sanitary conveniences 
under 1891 Act, s. 44, the sanitary authority must 
use their statutory powers bond fide, & reasonably, 
& if they so act their discretion as to the mode of 
acting cannot be interfered with.—WESTMINSTER 
CoRPN. v. LONDON & NORTH WESTERN Ry. Co., 
11905] A. C. 426; 741. J. Ch. 629; 93 L. T. 143; 
69 J.P. 425; 54 W. R. 129; 21 T. L. BR. 686; 
3 L. G. R. 1120, H. L.; revsg. S. C. sub nom. 
LONDON & NorTH WESTERN Ry. Co. v. WEST- 


MINSTER CORPN., [1904] 1 Ch. 759, C. A. 

Annotations :—Consd. R. v. Brighton Corpn., Ex pp. 
Shoosmith (1907), 96 L. T.762. Mentd. Conronv. L.C.C., 
[1922] 2 Ch. 283. 


617. Alteration of urinal—‘‘In front of house.’’] 
—The vestry of Paddington, having served notice 
under a local Act upon applt., the occupier of a 
public-house within the parish of Paddington, to 
effect certain alterations in a urinal forming part 
of & constructed in the outside flank wall of the 
house, & accessible only from the side street, 
preferred a complaint under the sect. against him, 
on his refusing to carry out such order & direction, 
before one of the Metropolitan police magistrates, 


PART VII. SECT. 19, SUB-SECT. 8. 

q. Right of municipalit : 
law a8 yore ity to pass bye 
aes purpos 
CORPN. (1880), 45 U. C. R. §3.—CAN. 


/ Py ——— -——-, }-A LEXANDER v. TOWN- 
SHTP OF HOWARD, GALBRAITH v. TOWN- 


SHIP OF HARWICH (1887), 14 O. R. 22.— 
CAN. 


es PART VII. SECT. 19, SUB-SECT. 4.— 
}—Re Brook & CITY OF horace A. (a). 

618 i. Power to select stte—General 
rule.}—A discretion 
municipal council to decide where 
public convenience may be erected.— 


the opinion of the High Ct. :—Held: the decision 
of the magistrate was wrong. The urinal formed 
part of the house, & was not in front thereof & 
abutting on the street within the local Act. The 
sect. applies to a structure that does not form part 
of the house, but is an adjunct thereto.—WELL- 
STEAD v. PADDINGTON VEsTRY (1891), 66 L. T. 
te 56 J. P. 295 ; 40 W. R. 254; 36 Sol. Jo. 126, 


SUB-SECT. 3.—OUTSIDE IINGLAND. 
See cases, infra. 


SUB-SECT. 4.—NUISANCES. 
A. By Public Authorities. 
(a) Urinals. 

See, generally, 1875 Act, s. 39. 

618. Power to select site——General rule.] — 
MASON v. WALLASEY LocAL BoARD (1876), 58 
J.P.477; 42 W. R. 246, n. 

Annotations :—Consd. Vernon v. St.. James, Westminster, 
Vestry (1880). 16 Ch. D. 449. Apld, Mudge v. Penge 
U. C. (1916), 86 L. J. Ch. 126. Refd. Roberts v. Hopwood, 
[1925] A. C. 578. 

619. ——- ———.] —- HALCYON CLUB, LTD. v. 
WESTMINSTER CORPN. (1911), 75 J. P. Jo. 568. 

6 Urinal amounting to private 
nuisance.|—A vestry is not empowered under 
Metropolis Management Act, 1855 (c. 120), s. 88, 
to do upon a public place that which if done by a 
private owner on his own private ground would 
constitute a nuisance. There is nothing in Metro- 
polis Management Act, 1855 (c. 120), s. 88, which 
authorises a vestry in erecting a urinal to commit 
a nuisance; & consequently if in the crection of 
a urinal they create a nuisance, they are acting 
ultra vires & an injunction will be granted to restrain 
the act. The damage mentioned in Metropolis 
Management Act, 1855 (c. 120), s. 88, means only 
any direct damage caused by the mere crection of 
the structure itself, & does not extend to include 
compensation for injury caused by the structure 
when erected.—VERNON v. St. JAMES, WEST- 
MINSTER, VESTRY (1880), 16 Ch. D. 449; 650 
L. J. Ch. 81; 441. T. 229; 29 W. QR. 222, C. A. 
Annotations :—Apld. Sellors v. Matlock Bath L. B. (1885), 

14 Q. B. D. 928. Consd. Graham v. Newcastle-upon- 

Tyne Corpn. (1892), 67 L. T. 260. Apld. Pethick v. 

Plymouth Corpn. (1894), 70 L. T. 304; Parish v. London 

City Corpn. (1901), 67 J. P. 65. Refd. Mayo 0. Seaton 

U. D.C. (1903), 2 L. G. R. 127; A.-G. v. Dorchestor 

Corpn. (1906), 4 L. G. R. 675; Mudge v. Penge U. D.C. 

(1916), 115 L. T. 679; Roberts v, Hopwood, [1925] A. C. 

578. Mentd. Gas Light & Coke Co. ». St. Mary Abbots, 

Kensington, Vestry (1884), Cab. & El. 368; East Fre- 

mantle Corpn. v. Annois, {1902] A.C. 213; A.-G. & London 

Property Investment Trust v. Richmond Corpn. & Gosling 

(1903), 89 L. T. 700. 

621. —— .]|—A local board, assuming to 
act under the authority of 1875 Act, s. 39, erected 
a public urinal partly upon a highway & partly 
upon a strip of land belonging to pltf. & so near 
the other adjoining land of pltf. as to be a nuisance 
to her & her tenants & to depreciate the value of 


her property :—Held: (1) pltf. was entitled to a 





A.-G. v. NEW PLymMouTH Borougas, 
(1920) N. Z. L. R. 761.—N.Z. 


t. Lavatory constructed by munici- 
PO in value of land— 
of wner to compensation. }— 
(FF) co (Onc) Goin) 88 8 Oe 
« ° e n s ove e 
153; 37 D. {° R. 532.—CAN, 


is vested in a 
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having acted reasonably & bond fide in the exercise 
of their powers under 1875 Act, s. 39, the action 
must be dismissed—MaAyo v. SEATON URBAN 
ae CounciL (1903), 68 J. P.7; 20. G. BR. 
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mandatory injunction to restrain the board from 
continuing the al upon her land or so near 
thereto as to cause injury or annoyance to her or 
her tenants; (2) it was not a matter in respect 
of which pltf.’s remedy was by compensation under 


1875 Act, s. 308.—SELLORS v. Mattock BATH 

a Boarp (1885), 14 Q. B. D. 928; 62 L. T. 

762. 

Annotations :—As to (1) Consd. Graham v. Newcastlo-upon- 
T Corpn. (1892), 67 L. T. 260. . iP ., 
Landon Cite Carpe. (1001) 87 3. ees, Fond: Parish + 


622. —— .|—A sanitary authority which 
has statutory powers to erect urinals in such 
situations as they shall think proper, are not, in 
consequence, empowered to crect them where they 
are private nuisances, & it is no defence to prove 
that the sanitary condition of the immediate 
neighbourhood has been improved by such erection. 
—PaRISH v. LONDON (CITY) CORPN. (1901), 67 
J.P.55; 18 T. L. R. 63. 





628. Selection of proper site—Burden of proof.] | 


—Where a site has been selected by an urban 

authority acting under 1875 Act, s. 39, as proper 

& convenient for a public urinal, the burden of 

showing that the site selected is not a proper & 

convenient site within the meaning of 1875 Act, 

8. 39, lies on the person complaining of the particular 

site, & it is not sufficient for him to suggest other 

sites as being more proper & more convenient.— 

PETHICK v. PLYMOUTH CoRPN. (1894), 70 L. T. 

304; 58 J. P. 476; 42 W. R. 246; 10 T. L. R. 

204; 38 Sol. Jo. 199; 8 R. 107. 

Annotations :—Apld. Mudge v. Penge U. C. (1916), 86 
ee es oe Refd. Leyman v. Hessle U. D. C. (1902), 
624. When urinal amounts to nuisance.|/— 

Moaa@ v. BOCKEN (1888), 6 T. L. R. 22. 
625. Reasonable & bona fide exercise of 

power.|——-Although public bodies acting under the 

general powers given them by the statute have not 
therefore a licence to do whatever they think 
right, yet, if the ct. is called upon to interfere, it 
is its duty first to consider whether the proposed 
exercise of the power is or is not bond fide. WDefts., 
acting under the Metropolis Management Act, 

1855 (c. 120), were about to erect a urinal nearly 

opposite to pltf.’s residence ; Mctropolis Manage- 

ment Act, 1855 (c. 120), s. 88, providing that it 
shall be lawful for every vestry, etc., to provide 

& maintain urinals, etc., in situations where they 

deem such accommodation to be required, ctc., 

& any damage occasioned to any person by the 

erection thereof, etc., is to be defrayed under 

Metropolis Management Act, 1855 (c. 120). Their 

Lordships being satisfied upon the evidence that 

the urinal intended would not of necessity be a 

public nuisance, & further that it was neither 

certain nor probable that defts. were exceeding 
or would exceed their powers, & that they were 
not influenced by any improper motive, dissolved 
an interlocutory injunction which the judge had 
issued against them.—BIDDULPH v. ST. GEORGE'S, 

HANOVER SQUARE, VESTRY (1863), 3 De G. J. & 

Sm. 493; 2 New Rep. 212; 33 L. J. Ch. 411; 8 

L. T. 558; 27 J. P. 579; 9 Jur. N.S. 953; 11 

W. R. 739; 46 BE. R. 726, L. JJ. 

Annotations :—Apld. Vernon »v. St. James, Westminster, 
Vestry (1880), 16 Ch. D. 449; Moge v. Bocken (1888), 5 
T. L. R. 22; Mudge v. Penge U. C. (1916), 86 L. J. Ch. 
126. Reftd. Pethick v. Plymouth Corpn. (1894), 70 L. T. 
304; Roberts v. Hopwood, (1925) A. C. 578. 

626. -]— In an action to restrain a 











local authority from erecting a public lavatory 
close to pltfs.’ property :—Held: the lavatory was 


required ; it was to be in a proper & convenient 
situation ; it was not a nuisance either pu 
private ; & although it might prove detrimental 


to the property of pltfs., yet the local authority 


ublic or 





627. Proximity to private dwelling./— 
Seen v. MARGATE COoRPN. (1880), 24 Sol. Jo. 

628. —— -}|—Local authorities have power 
under 1875 Act, s. 39, to erect urinals... in 
proper & convenient situations, but this does not 
entitle them to create a nuisance. ‘The test is, is 
there a material interference with the ordinary 
comfort & convenience of the adjoining owners 
in the enjoyment of their property? Thus the ct. 
ordered the removal of an urinal which had been 
erected 12 feet from the entrance gates of pltf.’s 
house & grounds.—IeYMAN v. Hressue URaAN 
District Councis (1902), 67 J. P. 56; 19 T. 1. R. 
73; 1L. GR. 76. 

629. -}-- Where a local authority 
under its statutory powers erected a urinal adjoin- 
ing a dwelling-house, & it was possible from the 
windows of the house to see persons entering & 
leaving the urinal just at the entrance owing to 
openings in the roof & back wall of the building :— 
Held: a local authority has no statutory authority 
to create a nuisance; mere proximity docs not 
constitute a nuisance; but that one in fact must 
be made out in order to obtain an injunction; & 
the openings in the urinal did constitute a legal 
nuisance to the owner & occupier of the dwelling- 
house.-—MUDGE v. PENGR URBAN Counctr, (1016), 
86 L. J. Ch. 126; 115 L. T. 679; 80 JF. P. 441; 
15 L. G. R. 33. 

630. ——— Material interference with ordinary 
comfort & convenience.|—-LreyMAN v. JIESSLE 
URBAN DIstTRIicT CounciL, No. 628, ante. 

631. — -— Openings in walls & roof of urinal.} 

-MUDGE v. PENGE URBAN CoUNCIL, No. 629, 
ante. 

632. Remedies of adjoining owners—- By in- 
junction-—Not claim for compensation. |—- VERNON 
py. St. JAMES, WESTMINSTER, VESTRY, No. 620, 
ante. 

633. -} —-SEntors v. MATLOCK 
Batn Locar Boarp, No. 621, ante. 

634. Defence of authority —- Improvement 
of neighbourhood.|—ParisH v. LONDON (CITY) 
Corpn., No. 622, ante. 











re 











(b) Deposit of Filth. 

635. Tip for drain refuse.] — Defts. established 
a tip for drain refuse in a field adjoining one of 
pitfs.’ stations. Pltfs. produced a Jarge number 
of witnesses who stated that the smells from the 
tip were offensive & dangerous to health. Defts. 
called an equal number of witnesses to prove that 
the smells were not serious nor detrimental to 
the public health, & that since July, 1917, when the 
tip had been covered with earth, they had 
diminished or ceased :—Held: the weight of 
positive evidence produced by pltfs. being honest 


. & reliable could not: be ignored by reason of the 


negative testimony advanced for defts.—GREAT 
CENTRAL Ry. v. DoncasTER RURAL COUNCIL 
(1917), 87 L. J. Ch. 80; 118 1. T.19; 82 J. P. 
33: 62 Sol. Jo. 212; 15 L. G. BR. 813. 
636. Remedy by injunction.] —A.-G. v. DuN- 
STABLE CoORPN. (1912), 76 J. P. Jo, 76. ; 
Remedy by mage aaa NUISANCE, Vol. 
.. ., p. 235, No. ; 
Pacing from drains é& sewers.|—-Sce FISHERIES, 
Vol. XXV., pp. 34-36, Nos. 330-337 ; SEWERS & 
Drains; WATERS & WATERCOURSES, 
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Sect. 19.—Sanilary accommodation: Sub-sect. 4, B. | 
Sect. 20: Sub-sect.1, A. & B.] 


B. By Private Persons. 

637. Urinal attached to public-house.] — An 
owner of a public-house erected an urinal in & 
private passage leading out of the street, & 
enclosed it between doors which he kept locked 
at night. There was a space between the line of 
area railings in the street & the urinal door nearest 
to the street, which space he shut off from the 
street with an iron gate placed flush with the line 
of railings. This gate was never locked. It being 
aes that persons habitually used the space 

etween the door & the gate in such a manner as 
to cause to the neighbours a nuisance, which he 
took no steps to prevent :—Held: he was re- 
sponsible for such user, it being a probable con- 
sequence of the manner in which he had arranged 
the premises.—CHIBNALL v. PAUL & Son (1881), 
29 W. RR. 536. 

638. Bungalows with drainage not conforming 
to bye-laws—Absence of danger to health.]—A.-G. 
». Kerr & BALL, No. 124, ante. 

Remedies.]— Sce Nutsanck, Vol. XX XVI., pp. 
202-242. 

Nuisances arising from drains & sewers.|—See 
SEWERS & DRAINS, 


Sect. 20.—SCAVENGING AND CLEANSING. 
Sub-secr, ].—]OUSE AND TRADE REFUSE. 
A. In General. 

See 1875 Act, ss. 42, 43; 1891 Act, ss. 30, 141. 

639. Whether trade or house refuse—Question 
of tact for magistrate—Appeal to High Court.'— 
By Metropolis Management Act, 1855 (c. 120), 
8. 129, if any dispute arise between the owner or 
occupicr of a house or land & the scavengers 
required to remove certain refuse, it shall be lawful 
for two justices ... to determine whether the 
subject-matter of dispute is or is not refuse of 
trade, manufacture or business . .. & in every 
such case the decision of such justices shall be final 
& conclusive. By Summary Jurisdiction Act, 
1879 (c. 40), 8. 33, any person aggrieved who 
desires to question a conviction, order, determina- 
tion or other proceeding of a ct. of summary 
jurisdiction, on the ground that it is erroneous in 
point of law, or is in excess of jurisdiction, may 
apply to the ct. to state a special case... & if 
the ct. decline to state the case, may apply to 
the High Court of Justice for an order requiring 
the case to be stated, A police magistrate, acting 
under the Metropolis Management Act, 1855 (c. 
120), s. 129, decided that certain ashes from the 
furnaces of an hotel were not refuse of trade 
within Metropolis Management Act, 1855 (c. 120), 
8. 129, & declined to state a case on the ground 
that the decision was final & conclusive & no point 
of law arose :—Held: in the circumstances, there 
was a question of law upon the construction of 
Metropolis Management Act, 1855 (c. 120), 8. 129, 
& the magistrate was not. entitled to refuse to state 
& case.—R. v. BRIDGE (1890), 24 Q. B. D. 600; 59 
L. J. M. C. 49; 62 L. T. 297; 654 J. P. 629; 38 
W. R. 464; 17 Cox, C. C. 66, D. C. 


Annotations -—Consd. Westminster Corpn. v. Gordon 
Hotels, [1907] 1 K. B. 910. Refd. Kydd v. Liverpool 
Watch Committees, [1907] 2 K. B. 591; Wills ve. 


PART VII. SECT. 19, SUB-SECT. 4.—B. 
a. Pouring drainage from pig stye on 
ed Toe ike was cs oted 
: pouring drai m a stye on 
his garden Held © this was not an 


offence within a bye-law which pro- 
vided that no person should depo-it on 
any garden any night-sofl. blood, offal 
or other offensive matter.— 0. b 
TEMPLEMAN, Hz p. Mow Sana (1875), 
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McSherry, [1914] 1 K. B. 616; Manchester Profi 
Committee v. Samuel (1920), 89 L. J. K. B. 684. 
Goodwin ». Sheffleld Corpn., [1902] 1K. B. 629. 


640. -]—In any dispute between 
the occupier of premises & the sanitary authority 
as to what is to be considered trade refuse, the 
decision of the magistrate under 1891 Act, s. 33 (2), 
is final, & no appeal will lie to the High Ct., not- 
withstanding the Summary Jurisdiction Act, 1879 
(c. 49), 8. 33, which provides for the stating of 
@ case upon a point of law upon the application 
of any person aggrieved by a decision of a 
magistrate._-WESTMINSTER CORPN. v. GORDON 
Hotes, Lrp., [1908] A. C. 142; 77 L. J. K. B. 
520; 98 L. T. 681; 72 J.P.201; 24T.L. R. 402; 
6L. G. R. 520, H. L. 3; sub nom. GORDON HOTELS, 
Lip. v. WESTMINSTER CiTy CoUNCIL, 52 Sol. Jo. 
334, H. L.; affg., [1907] 1 K. B. 910, C. A.3 
on appeal from, [1906] 2 K. B. 39, D. C. 
Annotations :-—Refd. Lyons v. London Corpn., {1909] 2 

K. B. 588. Mentd. Chester Waterworks Co. v. Chester 

Union Saba 98 L. T. 701; Kydd vw. Liverpool Watch 

mmittee, [1908] A. C. 327; Metropolitan Water Board 
vw. Avery (1913), 83 L. J. K. B. 178; Wills v. McSherry, 

[1914) I K. B. 616. 

641. ——— Ashes & rubbish from manufactory— 
Local Act.|—Towns Improvement Clauses Act, 
1847 (c. 34), ss. 87, 98, are under the general 
heading, “ & with respect to cleansing the streets.”’ 
Towns Improvement Clauses Act, 1847 (c. 34), 
s. 87, enacts (inter alia), that the comrs. shall 
cause all the dust, ashes & rubbish to be carried 
away from the houses & tenements of the inhabi- 
tants of the town or district within the limits of 
the special Act at convenient hours & times. 
Birmingham Improvement Act, 1851 (c. xciii), 
s. 50, enacts, that, subject to the provision there- 
inafter contained the clauses of the Towns 
Improvement Clauses Act, 1847 (c. 34), with 
respect to cleansing the streets, shall be incor- 

orated with & form part of this Act. By 

irmingham Improvement Act, 1851 (c. xcili), 
s. 57, the several clauses of the Towns Improve- 
ment Clauses Act, 1847 (c. 34), numbered 
respectively 87, etc., shall not extend to any lands 
used as arable, meadow, or pasture ground only, 
or to wood lands or market gardens, garden 
allotments or nursery grounds, or to any buildings 
or deposit on such lands, or to any roads or foot- 
ways intersecting the same respectively :—Held: 
under these sects. the comrs. were not compellable 
to remove from a manufactory, dust, ashes & 
rubbish arising from the combustion of coal, & 
otherwise in the course of the manufacture of 
edge tools within the borough.—LYNDON  v. 
STANDRBRIDGE (1857), 2 H. & N. 45; 26 L. J. Ex. 
386; 29 L. T. O. S. 111; 21 J. P. 327; 5 W. R. 
590; 157 EB. R. 19. 











Annotations :—Refd. London & Provincial Laundry Co. v. 
Willesden L. B., [1892] 2 Q. B. 271. Mentd. He Layard, 
Layard v. Bessborough (1916), 85 L. J. Ch. 505. 


642. -—— Ashes from saw mill.) — Ashes 
arising from coals burnt in the furnace of a steam 
engine used for the purpose of sawing & lifting 
timber & other materials for carrying on the 
business of a pianoforte manufacturer, are refuse 
of a trade, business, or manufacture, within the 
Metropolis Management Act, 1855 (c. 120), s. 128. 
—Gay v. CaDBY (1877), 2 C. P. D. 391; 46 L. J. 
M. C. 260; 36 L. T. 410; 41 J. P. 508, D.C. 

! —Consd. St. Martin’s Vestry v. Gordon, [1891] 


; Westminster Corpn. v. Gordon Hotels, [1906 
B. 39. W.F. Lyons v. London Corpn., [1909] 


1 V. L. R. (L.) 55.—AUS. 
PART VII. SECT. 20, SUB-SECT. 1.—A. 


- Liahilit disposal— 
Causing cy ld to adjacent munict- 


Part VII.—ParticuLaR Provisions. 


643. ——— Ashes from furnace of sub-lessee.]|— 
St. MARGARET’S VESTRY v. QUEEN ANNE MAN- 
SIONS Co. (1893), 57 J. P. Jo. 277, D. C. 
aueaion :—N.F. Lyons rv. London Corpn., [1909] 2 K. B. 


644. Refuse from workhouse.]—Ho.LBorNn 
Union v. ST. LEONARD’S, SHOREDITCH, VESTRY, 
No. 650, post. 

645. Refuse from hotel.] — Ordinary re- 
fuse of a hotel, comprising such things as ashes from 
grates, sawdust, empty bottles & tins, straw, 
pene cases, tea leaves, waste paper, etc., is 

ouse refuse within the meaning of 1891 Act, 
s. 80, which the sanitary authority is bound to 
remove without payment. 

In determining whether refuse is house refuse 
or “‘ trade refuse ’’ regard should be had rather to 
its nature than to its origin or the manner in which 
it is produced.— WESTMINSTER CORPN. v. GORDON 
HoreEts, Lrp., [1906] 2 K. B. 39; 75 L. J. K. B. 
439; 941. T. 521; 70 J.P. 258; 22 T. L. R. 439; 
ae G. R. 538, D. C. 3 on appeal, [1908] A. C 142, 








a 
Annotations :—Apld. Lyons v. London Corpn., [1909] 2 

K. B. 588. fd. Chestor Waterworks Co. v. Chester 

Union (1908), 98 L. T. 701 ; Motropolitan Wator Board v. 

Avery (1913), 83 L. J. K. B. 178. Mentd. Kydd v. 

Liverpool Watch Committee, [1908] A. C. 327; Willa ¢. 

MeSsherry, [1914] 1 K. B. 616. 

646. .—The refuse of a restaurant, 
consisting of ashes, clinkers, coffee grounds, egg 
shells, dust & gencral dirt, broken crockery, tea 
leaves, parings & scrapings, etc., is house refuse 
within the meaning of 1891 Act, s. 30, which the 
sanitary authority is bound to remove without 
payment.-—Lyons (J.) & Co., Lrp. v. LONDON 
Corpn., [1909] 2 K. B. 688; 78 L. J. K. 2. 915: 
101 L. T. 206; 73 J.P. 372; 25 7T. L. R. 636; 7 
L. G. R. 811, D.C. 

Annotation :-—Retd. Metropolitan Water Board v. Avery 

(1913), 83 L. J. K. B. 178. 

647. - Clinkers.|—Clinkers produced in the 
furnaces of boilers belonging to an hotel, used to 
generate steam for the purpose of supplying power 
for the electric lighting & for warming & cooking, 
& other purposes of the hotel, are not refuse of a 
trade, manufacture or business within the meaning 
of Metropolis Management Act, 1855 (c. 120), 
s. 128, & therefore the scavengers under Metropolis 
Management Act, 1855 (c. 120), s. 125, are bound 
to remove them without payment.—StT. MARTIN'S 
VESTRY v. Gordon, [1891] 1 Q. B. 61; 60 L. J. 
M. C. 37; 64 L. T. 243; 555. P. 437; 309 W. RK. 
295; 7T. L. R. 70, C. A. 

Annotations :-—Consd. Westminster Corpn. v. Gordon Hotels 

[1906] 2 K. B. 39; Lyons v. London Corpn., [1909] 3 

. B. 588. Refd. Ellis ». Strand District Board of 

Works (1892), 67 L. T. 307; Metropolitan Water Board 

vw. Avery (1913), 83 L. J. K. B. 178. 

648. .]—(1) Clinkers produced in the 
furnaces of boilers belonging to a steam laundry, 
used to generate steam for the purpose principally 
of heating the water used in the business, but also 
for the purpose of warming the laundry, are not 
house refuse within the meaning of 1875 Act, s. 42, 
& therefore a local authority which has undertaken 
the removal of house refuse within its district is 
not bound to remove them. 

(2) The definition of ‘‘ house ’’ in 1875 Act, s. 4, 
is not to be read into 1875 Act, s. 42, & therefore 
such a steam laundry, although containing 4 
dwelling-house for the manageress & for the clerk 
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See 


Whether gives rise to right of 
action. }—-ALICE MUNICIPALITY v. CRAL- 
LAN (1897), 14 S. C. 379.—S. AF. 


d. Dispo 
cil of a local government area is 
the | supreme & paramount authority 
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in charge, is not a “ house ” for the purpose of the 
removal of house refuse under 1875 Act, s. 42,— 
Lonpon & PROVINCIAL LAUNDRY Co. r¢, WILLUES- 
DEN LocaL Boarp, [1892] 2 Q. B. 271: 67 L. T. 
a Nar P. 696; 40 me KR. 557; 36 Sol. Jo, 
saa a to (1) N.F. Lyons ¢. London Corpn., [1909} 

649. What constitutes ‘* house ’’ — Laundry— 
With dwelling-house for manageress & olerk._—_ 
Lonpon & ProvinciaL LAUNDRY Co. v. WILLES- 
DEN LocaL Boarp, No. 618, ante. 


B. Rights and Duties of Local Authority. 


Performance of duty by contract.’ — See . 
653-658, post. sid perneetes 

650. Failure to perform — Remedy by action— 
To recover expenses of removal.|—By Metropolis 
Management Act, 1855 (c. 120), s. 42, defts. were 
constituted a body corporate, with power to sue & 
liability to be sued. By Metropolis Management 
Act, 1855 (c. 120), 8. 125, vestries are required to 
employ a sufficient number of persons, or to con- 
tract with any company or persons for removing 
all dirt, ashes, rubbish, & filth within their parishes, 
Pitfs., the guardians of a union, were possessed of 
a workhouse, situate within defts.’ parish. Defts. 
refused to remove from it the dirt, ashes, rubbish, 
& filth there collected ; pltfs. were in consequence 
obliged to remove the same, & thereby incurred 
expense :——Held: an action was maintainablo by 
pitfs. to enable them to recover from defts. the 
expense incurred by them in removing the dirt, 
ashes, rubbish, & filth from the workhouse.— 
HOLBORN UNION v. St. LEONARD'S, SHOREDITCH, 
Vestry (1876), 2 Q. B.D. 1453 4671. J. Q. BL 36; 
35 L. T2400; 41 5.7. 38; 25 W. R. 40. 
Annotations :-—Distd. Filia v. Strand District, Board o. 

Works (1892), 67 0. T. 3075 Klett oe Camberwoll Vestry 

(1896), 60 J. B. 49d. 

651. —-—-- Reasonable cause —- Bye-laws where 
daily collection—-Placing {n accessible position.j— 
By a bye-law of the London County Council made 
under 1891 Act, 8. 16, it was provided that where 
a sanitary authority arranged for the daily renoval 
of house refuse in their district or in any part of it, 
the occupier of any premises therein should, at 
such hour of the day as the sanitary authority 
should fix & notify by public announcement, 
deposit on the kerbstone or outer edge of the foot- 
path immediately in front of the house or in a 
conveniently accessible position on the premises 
as the sanitary authority might prescribe by 
written notice served upon the occupier, a movable 
receptacle in which the house refuse should be 
placed for the purposes of removal. A sanitary 
authority desiring to start a system of daily 
removal of house refuse & assuming to act under 
the bye-law gave notice by means of a printed 
notice to all the occupiers of houses within a 
specified area, requiring them to deposit on the 
kerbstone or edge of the footpath immediately in 
front of their respective houses a movable recep- 
tacle in which should be placed for the purposes of 
removal the house refuse which had accumulated 
since the preceding collection; the notice con- 
tained a statement that the dustmen were pro- 
hibited from going on the premises for dust in the 
streets within the prescribed area. An occu ier of 
a detached house standing back forty fect from 


for that arca in all matters affecting 
the removal, disposal & doxtruction of 
depot-rubbish.-— RocKDALE MUNICIPAL 
COUNCIL vt. KOGARAn MUNICIPAL COUN- 
ci, (1926), 268. KR. N. 8. W. 552; 43 
N. 8. W. 


rubbish. }-—The 
ape W. N. 161.—AUS. 
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Sect. 20.—Scavenging and cleansing: Sub-scct. 1, 
B. & C.; eub-sect. 2.] 


the highway & approached by a carriage drive, 
who had a conveniently accessible position on 
his premises in which he was willing to put his 
house refuse in a movable receptacle for the pur- 
ses of removal refused to comply with the notice 
y placing his house refuse in a receptacle on the 
kerbstone & the sanitary authority refused to 
remove his house refuse from his premises not- 
withstanding the service upon them by him of a 
written notice, under 1891 Act, s. 30, requiring 
them to do so. A summons was taken out under 
1891 Act, s. 30 (2), by the occupier against the 
sanitary authority for unlawfully & without 
reasonable cause failing to comply with the notice 
to remove the house refuse from his premises & 
the sanitary authority were convicted of the 
offence charged :—Held: the notice was not a 
proper prescription of a conveniently accessible 
position as contemplated by the bye-law as it 
went beyond the bye-law in prescribing that cvery 
occupier within a given area must place his house 
refuse in a receptacle on the kerbstone; the 
sanitary authority had therefore failed without 
reasonable cause to discharge their statutory duty 
of securing the removal of the house refuse from 
the premises of the occupier, he being willing to 
place it in an accessible position from which they 
could conveniently remove it, & the conviction 
was right.——-WANDSWORTH CORPN. v. DALNES, 
(1906] 1 K. 3B. 470; 757. J. K. B. 158; 94 L. T. 
211; 70 J. P. 124; 54 W. R. 457; 22 T. TL. R. 
220; 50 Sol. Jo. 191; 41. G. RR, 257, D.C. 

652. ‘* Wilful obstruction ’’ by occupler— 
Penalty.|—-Under the provisions of 1891 Act, the 
Tondon County Council made a bye-law that the 
sanitary authority should remove at least once in 
every week the house refuse on premises within 
their district, but they had made no bye-law as 
to the duties of occupiers of houses for the purpose 
of facilitating the removal of such refuse, & an 
authority under this bye-law appointed a certain 
day in each week for the removal of such refuse, 
& gave due notice of the same. Resp. objected to 
the weekly removal of refuse as being an un- 
necessary annoyance, & on a certain day he refused 
to allow the scavengers of the authority to enter 
his house for the purpose of removing the refuse :— 
Held: resp., in so refusing, was guilty of ‘* wilfully 
obstructing ”’ the officers of the authority in the 
execution of 1891 Act within the meaning of 1891 
Act, s. 1106, & was liable to pay the penalty im- 
posed by 1891 Act, s. 116.—Borrow v. TlowLanp 
1896), 74 L. T. 787; 603. P. 391; 12‘. L. BR. 

14; 18 Cox, C. C. 368, D. ©. 
Annotation :—Refd. Wandsworth Borough rv. Baines (1906), 

54 W. RR. 457. 

Rights in refuse.]|—Compare Nos. 651-656, post. 





C. Contract for Removal. 


653. Duty discharged by bon& fide contract 
with scavengers.|—-The duty imposed on vestries 
& district boards by Metropolis Local Management 
Act, 1855 (c. 120), s. 125, as to the removal of 
house refuse within their parish or district is dis- 
charged by their entering into a bond fide contract 
with scavengers to execute & perform the work ; 
such vestries & district boards cannot, in such 
cases, be made liable in damages for the scavengers’ 
neglect to properly carry out their contract.— 
Entis v. STRAND DistrRicr BOARD OF WORKs 
(1892), 67 L. T. 807; 8 T. L. R. 739, C. A. 

654. Rights of contractors— To partly burnt 
ashes.|—Under Metropolitan Paving Act, 1817 
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(c. xxix), 58. 59, 60, the scavenger of a particular 
district is entitled cea to such dust, ashes, etc., 
as are, in the contemplation of the owner, rubbish 
or refuse, & as he desires to dispose of in that 
character. Therefore, where brewers, occupying 
premises in parish A., burnt coals there in the pro- 
cess of brewing, & when they were partially con- 
sumed by having passed once through the fires, 
removed them, intermixed with the dust & ashes 
arising from the same fires, to other premises 
occupied by them in parish B., where they used 
them for heating water to cleanse their casks :— 
Held: the scavenger of parish A. was not entitled 
to claim any of the articles so removed.—FILBEY 
v. COMBE (1837), 2 M. & W. 677; Murp. & H. 
2138; 61. J. M. C. 1382; 13. P.188; 1 Jur. 721; 
150 K. R. 928. 

655. To ashes containing metal.) — A 
brassfounder, having extracted a quantity of 
metal from ashes which fell into the ash pit during 
the process of casting, was accustomed to give the 
refuse, in which some metal still remained, as a 
perquisite to his apprentices, by whom it was sold 
to brass refiners, who extracted from the ashes a 
further quantity of metal:—Held: the ashes, 
being available for a commercial purpose, were not 
dust, cinders, or ashes, within Metropolitan Paving 
Act, 1817 (c. xxix)—Law v. Dopp (1848), 1 
Exch. 845; 17L. J. M. C. 65; 12 J. P. 677. 

656. - To ‘*‘tots.”*]—-By the Metropolis 
Management Act, 1855 (c. 120), 8. 125, a duty is 
imposed on a vestry of collecting & removing all 
dirt, ashes, rubbish & filth in or under houses & 
places within their parish. Pltf. contracted with 
defts. for the purchase of the dust, filth & refuse 
which should be collected by their servants from 
the houses, etc., in the parish of P. In each house 
there was a receptacle called a dust bin, the 
contents of which were put into baskets by the 
scavengers, & thence into carts by the vestry, & 
conducted to the brickfields of pltf. The dust bins 
contained, in addition to dust, a number of 
articles known as ‘“ tots,’’ of more or less valuc, 
thrown away by the occupiers of the houses or 
their tenants, for the purpose of being taken away 
by the dust carts & got rid of :—Held: pltf. was 
not entitled to these ‘‘ tots’’ under the terms of 
his contract with the vestry, inasmuch as there 
was no obligation on the part of the latter under 
Metropolis Management Act, 1855 (c. 120), s. 125, 
to remove them, & the contract must be construed 
to include only such things as the vestry were 
compelled by Mctropolis Management Act, 1855 
(c. 120), to take away.—COLLINS v. PADDINGTON 
VeEstTRY (1879), 48 L. J. Q. B. 345; 401. T. 843; 
43 J. P. 367; 27 W. R. 504. 

657. ——— Ashes removed by person other than 
occupier—Penalty.|—Hosss v. Fox (1867), 81 
J.P. Jo. 387. 

658. ——— Against authority—Removal by third 
party.|—To support a plea that the trustees under 
a private Act of Parliament did not allow or 
permit deft. to have the exclusive privilege of 
collecting dust & ashes in a certain place it is 
necessary to prove some positive act of obstruction 
on their part; & it is not enough to prove that a 
third party took it away, having a right to it.— 
TOWNSON v. GREEN (1825), 2 OC. & P. 110, N. P. 











SUB-SECT. 2.—CESSPOOLS AND PRIVIEs. 
See 1875 Act, ss. 42, 43. 
659. ‘‘ Cleansing ’’—Meaning of—Removal of 
matter causing nuisance—Infection.|——Where a 
local authority has taken upon itself, under 1875 
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Act, s. 42, the cleansing of privies belonging to 
cottage property: but has, after notification of an 
outbreak of typhoid fever, failed to eradicate fever 
germs which have penetrated crevices in the brick- 
work & cause a nuisance, such authority cannot 
under 1875 Act, s. 94, call upon an owner of the 
property to abate the nuisance by abolishing 
privies & substituting water closets. 

The word “cleansing” in 1875 Act, s. 42, has 
a wide meaning, & includes removal of matter 
which causes the nuisance.—BARNETT v. LASKEY 
(1898), 68 L. J. Q. B. 55; 79 L. T. 408; 63 
J. P. 5, D.C 

660. Cesspool Undertaking to cleanse—Fre- 
quency of cleansing that occupier can demand.] 
Resps., the local authority, after having for a 
considerable time cleansed the cesspools in their 
district whenever requested so to do by the 
occupiers of houses, decided that for the future, 
in view of the expense & the frequency with which 
empeyne of cesspools had to be performed, they 
would only do this work once every three montlis, 
but that if the occupier of any house desired his 
cesspool to be emptied more frequently they would 
do so if he bore the cost. Resps. having been 
required by appit., the occupier of a house in the 
district, to empty his cesspool free of cost before 
the expiration of three months since it was last 
emptied, & they having failed to comply with his 
requirement, applt. took proceedings against them 
under 1875 Act, s. 43, in respect of their failure. 
The justices dismissed the complaint, finding that 
resps.’ decision to cleanse the cesspools in the 
district every three months was in the circum- 
stances reasonable & sufficient & that resps. had 
a * reasonable excuse ”’ within 1875 Act, s. 43, for 
not complying with applt.’s requirement :—lIeld : 
the justices were entitled to find, on the evidence 
before them, that resps. had a “ reasonable 
excuse ”? within 1875 Act, s. 43. 

Whether an undertaking by a local authority 
to empty cesspools at certain intervals is reasonable 
or BOE must be judged by reference to the needs 
of the community as a whole, & not by reference 
to the case of a particular occupicr who may 
make an excessive use of his cesspool. The local 
authority’s obligation in the matter is a question 
of degree.—LEcK v. Epsom RuraL DIstTricr 
CoUNCIL, [1922] 1 K. B. 883; 91 1]. J. K. B. 3215 
126 L. T. 528; 8635. P. 56; 38 T. L. It. 275 5 66 
Sol. Jo. 439; 20 L. G. R. 173, D.C. 
aeiteton :—Consd. Whitbread v. Stainos HR. C., [1925] 





661. ———- ——— Power of authority to determine 
undertaking.!—-A local authority having under- 
taken, under the powers conferred on it by 1875 
Act, s. 42, to cleahse the cesspools in its district 
or part of its district, can absolve itself by resolu- 
tion from continuing the duty of cleanisng such 
cesspools. In 1903 defts., in pursuance of 1875 
Act, s. 42, voluntarily undertook the cleansing of 
cesspools in part of their district. On June 26, 
1917, they passed a resolution rescinding all 
former resolutions with regard to the cleansing of 
cesspools throughout the whole or any part of 
their district. Pltfs. brought an action claiming 
a declaration that defts. were bound to continue 
to cleanse the cesspools at such times & intervals 
as might be reasonably necessary :—Held: a 
local authority, which has undertaken the work of 
cl ing cesspools within 1875 Act, s. 42, is at 
liberty at any time thereafter to cease to undertake 
such work.—WHITBREAD & Co. v. STAINES RURAL 
Councin, [1925] Ch. 89; 94 L. J. Ch. 127; 132 
a hae 41 T. L. R. 46; 69 Sol. Jo. 177; 23 

e e ® 1. 
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662. ——— -—— Disposal of matter creatin 
nulsance—Liability of authority for contractor's 
acts.|—An urban district council having under- 
taken under 1875 Act, s. 42, to empty the cess- 
poor in & part of their district, employed a con- 

ractor for the purpose of emptying the cesspools, 

he using for that purpose the council’s sewage van, 
but the disposal of the contents was left to the 
contractor, no express provision being made in the 
contract with reference thereto. The contractor, 
without the council’s authority, deposited the 
contents of certain cesspools over lands in the 
neighbourhood without the permission of the land- 
owners. In an action by the landowners claiming 
an injunction & damages :—Held: the duty of 
the disposal of the sewage under the terms of 
the contract remained with the council, & they 
were responsible for the wrongful acts of tho 
contractor. 

Kven if the contract had provided for the dis- 
posal of the sewage by the contractor, the council 
would have been equally liable, on the ground that 
they were under a statutory duty to dispose of the 
sewage & could not. escape from responsibility by 
delegating that duty to a contractor.-—ROBINSON 
v. BGEACONSFIELD RURAL CouNcIL, [I9L1L] 2 Ch. 
188; sO. J. Ch. 647; 105 lL. T. 121; 75 J. P. 
3933; 27 TL. RATS; OL. G. RR. 788, C. A. 

663. Privies— Undertaking to cleanse -— Im- 
proper cleansing—Effect on power to order sub- 
Stitution of water closets.]-- BARNET? v. LASKEY, 
No. 650, anle. 

664. —-— May be undertaken apart from 
Cleansing of cesspools.}- A Jocal authority may, 
under 1875 Act, s. 42, undertake the cleansing of 
earth closets, privies & ashpits in their district 
without at the same timne undertaking the cleansing 
of cesspools.—STAINLAND INDUSTRIAL CORN & 
PROVISION SOCLETY v. STAINLAND URBAN COUNCIL, 
11906] 1 WNW. BB. 2335 75 1. J. KB. 1903 04 L. 'T. 
70 J.P. 150; 54 W. OR, 2823 50 Sol. Jo. 
207; 41. G.R. 205, D.C. 

Annotation :-- Refd, Pegg vr. Derby Corpn, (1909), 6 L. G. BR. 
Y22, 





665. —--— ----- Whether Iimited to approved 
privies.|— Praag & JONES, rp. v. DERBY CORDN., 
No. 666, post. 

666. ‘‘ Reasonable excuse ’’--- Non-approval of 
privies.}|—A corpn., whose local Act required that 
the construction of every water closet, privy, ash- 
pit, & cesspool should be subject to their approval, 
themselves undertook for the whole of their dis- 
trict the cleansing & emptying all privies, ashpits, 
& cesspools which had received the approval of 
the corpn., & they failed to cleanse & empty cer- 
tain privies on the ground that they had not 
approved of the construction of the same :-- 
Held: (1) the provision in 1875 Act, 8. 42, which 
enables the local authority to undertake the 
clvansing of earth closets, privies, ashpits, & 
cesspools either for the whole or any part of their 
district, does not enable the authority to pick oul 
certain houses in a district in which they are per- 
forming these duties, & say that they will not 
cleanse the closets & privies of those particular 
houses in the district while they are doing this 
work for other houses; (2) the fact of the non- 
approval by the corpn. of certain privies was not 
a “reasonable excuse ”’ for, non-compliance by 
them with an occupier’s notice under 1875 Act, 
s. 43, requiring the authority to cleanse & empty 
the privies.—Praa & Jones, Lrp. v. DERBY 
Corpn., [1909] 2 K. B. 5115 78 La J. K. B. 909 ; 
101 L. T. 237; 733. P.418; 71. G. R. 922, D. C. 
Annotation :-—A18 to (1) Refd. Leck r. Epson Kt. Y. C., [1922] 

1K. B. 384. 
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Sect. 20.—Scavenging and cleansing: Sub-sects. 2, 
3&4. Sect. 21.) 


667. —— Cleansing at too frequent intervals.|— 
LEcK v. Epsom Rurau Districr Counci, No. 
660, ante. 


SUB-SECT. 3.—STREETS. 

See, generally, 1875 Act, s. 42; 1891 Act, s. 29. 

668. Sweeping street refuse into drains — Local 
Act.]—-The town council of the borough of Bir- 
mingham are not justified, under a local Act, 
incorporating ‘towns Improvement Clauses Act, 
1847 (c. 34), in sweeping the mud, dirt, earth & 
rubbish, etc., of the streets into the public sewers 
& drains of the town. If there was a valid custom 
in the inhabitants, or in the comrs. of paving, etc., 
to do so, before the passing of the local Act, such 
custom was extinguished by the passing of the 
local Act.—EVANS v. BIRMINGHAM CORPN. (1853), 
1C. L. R. 858; 21 L. T. O. 8S. 182; 17 J. P. 422. 

669. Omission of authority to remove—Right of 
action.|-~-I1891 Act, s. 29, which imposes on the 
sanitary authorities of London the duty of re- 
moving street refuse from the streets within their 
respective districts, does not give any right of 
action to a person suffering special damage from 
a breach of such duty.—SAUNDERS v. HOLBORN 
Districr BOARD oF Works, [1895] 1 Q. B. 64; 
64 7. J. Q. B. 101; 71 1. T. 619; 59 J. P. 453; 
43 W. RR. 26; 11 TT. L. R. 53; 39 Sol. Jo. 113 15 
It. 25, D.C. 

Ann italions :-—Retd. Maguiro v. Liverpool Corpn., [1905) 1 
. B. 167; . v Marshland, Smeeth & Fen District 

Comrs., [1920] 1K. B. 155; Phillips v. Britannia Hygienic 

Laundry Co., [1923] 1 K. LB. 539. 

670. Throwing litter in street — Handbills.|— 
By Metropolitan Police Act, 1839 (c. 47), s. 60 (3), 
every person who in any thoroughfare shall throw 
or lay any dirt, litter, or ashes shall be liable to a 
penalty. A person drove in a van along a street, 
& threw out over the roadway printed bills con- 
taining an advertisement of a play about to be 
performed at a theatre :—Held : it was a question 
of fact whether the bills were thrown out in such 
numbers as to cause litter in the ordinary & 
popular sense.—HILLs v. Davies (1903), 88 lL. T. 
464; 075. P.198, 19 T. L. R. 852; 1. G.R. 
499 ; 20 Cox, C. C. 398, D. C. 

See, also, HiagHWAys, Vol. XXVI., pp. 389, 395, 
Nos. 1165, 1166, 12138-1215. 

Refuse on vacant land — Nulsance.] — Sec 
NUISANCE, Vol. XXXVI., p. 177, No. 221. 


SUB-SECT. 4.— OFFENSIVE DITCHES. 
See SEWERS & DRAINS. 
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PART VII. SECT. 20, SUB-SECT. 38. 
e. Removal of snow & tce—~Liability 
of local authorily.J—BURNS vo. CITY OF 
ORONTO CORPN. (1878), 42 U. CG. BR. 
560.—CAN. 
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479.—CAN 


.}—-ALDIS vw. CHATHAM 
CAN. CoRPN, (1897), 28 O. RR. 525.— 





2 -+—TAYLOR vo. WINNI- 
PEG CiTY CORPN. (1898), 12 Man. L. R. 


eed 


h, ——— -———.]—Pa 
ie 27 O. W. R. 224; 38 O. L. R 
20.—CAN. 


k. Liability of municipality to keep 
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Sect. 21.—PROVISIONS AS TO OTHER MATTERS. 


Agricultural gangs.]—See Agricultural Gangs 
Act 1867 (c. 180); Education Act, 1921 (c. 51), 
ss. 90-108. 

Bridges.|—See Hiagnways, Vol. XXVI., pp. 
571-590, Nos. 2628-2797. 

Burials—Disused burial ground—Liability of 
churchwardens.}—See Buntazs, Vol. VII., p. 558, 
No. 338. : 

Commons—Interference with right of pasture.|— 
See Commons, Vol. XJ., p. 51, No. 749. 

Scheme for regulating metropolitan 
commons.]—See Commons, Vol. XI., pp. 89, 90, 
Nos. 1081, 1089. 

Compulsory purchase—Acquisition of land for 
street widening.|—See ComPpulsORY PURCHASE OF 
LAND, Vol. XI., p. 296, No. 2271. 

Drains.|—-See SEWEnrs & DRAINS. 

Employment agency.]—See WORK & LABOUR. 

Factories.|—See Facrorizs, Vol. XXIV., pp. 
897-943. 

Fencing dangerous quarries. |—See BOUNDARIES, 
Vol. VII., pp. 294, 295, Nos. 204, 205; Miners & 
MINERALS, Vol. XX XIV., pp. 749, 750, Nos. 1230, 
Footpaths.|—See Higoways, Vol. XXVI., pp. 
568-570, Nos. 2605~2637. 

Hackney carriages.|—See STREET & AERIAL 
TRAFFIC. 

Highways.]|—See Hicnhways, Vol. XXVI., pp. 
260-487, Nos. 1-1991. 

London Building Acts.]—See METROPOLIS, Vol. 
XXXIV., pp. 581-592, Nos. 30-120. 

Markets — Creation.|] — See MARKETS, Vol. 
XXXITI., pp. 526, 527, Nos. 37-41. 

—— Sale of articles exempt from toll.]—See 
oe Vol. XXXIII., pp. 566, 568, Nos. 517, 


Massage establishments—Control.|—-See MAaais- 
TRATES, Vol. X XXITI., p. 315, No. 325. 

Park — Ratability.] — See OrgeN Spaces, Vol. 
XXXVI, p. 248, No. 20. 

Pleasure ground—Right to Inclose.]|—See OPEN 
Spaces, Vol. XXXVI., p. 249, No. 27. 

Sewers.]—Sce SEWERS & DRAINS. 

Shop hours.]—-See FAacTorRiEs, Vol. XXIV., pp. 
931, 932, Nos. 212, 218. 

Small holdings.|—See SMALL II[OLDINGS. 

Streets.|—See [l1iGHways, Vol. XXVI., pp. 487— 
567, Nos. 1992-2604 ; SrrEET & AERIAL TRAFFIC. 

Telegraphs.|—-See TELEGRAPHS & TELEPHONES. 











Theatres.|—See THEATRES. 

Tramways.|—See Tramways, & Licut RalIL- 
WAYS. 

Water.|—-See WatTER Supply; WarTers & 
WATERCOURSES. 

Weights & measures.|—See WericuTs & 
MEASURES. 





street free of tneumbranccs.}-—~-ADAMS . 
Ciry oF Hauirax CoRPN. (1880), 13 
N. S. R. (1 R. & G.) 344.—CAN. 


1. Duty of street railway to clear snow 
from tracks.}—-WINNIPKG CORPN. 0. 
WINNIPEG ELEcTRIc Ry. Co. (1915) 
33 W. L. R. 319; 9 W. W. R. 889; 25 
D. L. R. 308.—CAN. 
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PUBLIC-HOUSE. 


See INNS aND INNKEEPERS; InToxicaTiIna Liquors; Rates anp Ratina. 


PUBLIC LIBRARIES AND MUSEUMS. 


See CHARITIES ; LITERARY aNnpD Screntiric Institutions ; Pusuic Hrattu anb Locan 
ADMINISTRATION; RATES AND Raina. 


PUBLIC MEETINGS. 


See CRIMINAL LAW AND PROCEDURE; HigHuways, STREETs, AND BridGEs. 


PUBLIC OFFICER. 


See CoNSTITUTIONAL Law; CriminaL Law and Procepur&; PUBLIC AUTHORITIES, 
Bopigs, AND OFFICERS ; REVENUE. 


PUBLIC PROSECUTOR. 


Sce CRIMINAL LAW AND PROCEDURE ; [ELECTIONs. 


PUBLIC SCHOOLS. 


See EDUCATION. 


PUBLIC WORSHIP 


See CriminaL LAW AND Procepure; EccvesiasticaL Law. 


PUBLICAN. 


See INNS AND INNKEEPERS; InroxicaTiNG LIQUORS. 
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PUBLICATION. 


See CopyRiGHT AND LiTreraRy Property; CRIMINAL Law anp PROCEDURE; LIBEL AND 
SLANDER. 


PUFFER. 


See AUCTION AND AUCTIONEERS; SALE OF GOODS. 


PUISNE JUDGES. 


See COURTS. 


PUNISHMENT. 


Sce CrimiInaAL Law AND ProcepuRE; EccuirstasricAL Law; MAGISTRATES ; PRISONS. 


PURCHASERS AND PURCHASES. 


See Agency; Contract; Mquiry; LANDLORD aND TENANT; SaLeE or Lanp; SALE oF 
Goons ; SETTLEMENTS ; AND PARTICULAR TITLES passim. 


QUAKERS. 


See CHARITIES ; [iccLEstasticAL Law; HusBanp AND WIFE. 


QUALIFICATION OF VOTERS. 


See ELECTIONS. 


QUANTITY SURVEYORS: 


See Buitpine Contracts, ENGINEERS, AND ARCHITECTS. 


QUANTUM MERUIT. 


See Buitpine Contracts, ENGINEERS, AND ARCHITECTS; CoNnTRACT; MASTER AND 
SERVANT; WorRK AND Laxzour. 


QUARANTINE. 


See Pustic HEALTH anp Loca ADMINISTRATION ; SHIPPING AND NAVIGATION. 


QUARE CLAUSUM FREGIT. 


See TRESPASS. 


QUARE IMPEDIT. 


See ECCLESIASTICAL LAW. 


QUARRIES. 


See BOUNDARIES, Fences, AND PARtTY-WaLLs ; Mines, Minerabs, AND QUARRIES. 


QUARTER-DAYS. 


See LANDLORD AND TENANT; TIME. 


QUARTER SESSIONS. 


See CriminAL LAW AND PROCEDURE; MAGISTRATES. 


QUASHING. 


See Coroners; Crimmnat Law anp Procepure; Crown Practice; MAGIsTRATtEs. 
J ~—~—-VOL. XXXVI. KR 
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QUAYS. 


See SHIPPING AND NAVIGATION; WATERS AND WATERCOURSES. 


QUEEN. 


See CONSTITUTIONAL Law. 


QUEEN ANNE’S BOUNTY. 


See CHARITIES ; ECCLESIASTICAL LAW. 


QUIA EMPTORES. 


See CoPYHOLDS ; REAL PROPERTY AND CHATTELS REAL. 


QUIA TIMET. 


Sce HASEMENTS AND Prorits A Prenpre; Eaqurty; INJUNCTION; NUISANCE. 


QUIET ENJOYMENT. 


See LANDLORD AND TENANT. 


QUIT RENT. 


> ‘ e ™ 
See CopyHoLps ; REaLt Prorerry aNnp CHATTELS REAL; SETTLEMENTS. 


QUO WARRANTO. 


See Crown Practice; LocaL GOVERNMENT. 
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QUORUM. 


See AcENcy; Compantes; Locan GovERNMENT; MaqIsTRATES. 


RABBITS. 


See ANIMALS. 


RACES AND RACECOURSES. 


See GAMING AND WAGERING; THEATRES AND OTHER PLACES oF ENTERTAINMENT. 


RACK RENT. 


See LANDLORD AND TENANT: Rates AND Raina. 


RAILWAY AND CANAL COMMISSION. 


See Courts; RAILWAYS AND CANALS, 
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RAILWAYS AND CANALS. 


PART I. RAILWAY COMPANIES GENERALLY . 


Srct. 1. IN GENERAL . 
Sect. 2. CAPITAL AND SHARES : 
Sect. 3. REGULATION AND MANAGEMENT 
SEcT. 4. POWERS. ; 

SuB-SEctT. 1. IN Gaerana 


SuB-sEcT. 2. CONTRACTS 

SUB-SECT. 3. ACQUISITION OF aiih 
Sus-secT. 4. APPLICATION OF FUNDS 
Sus-sgecT. 5. BORROWING ‘ 


Sus-sEcT. 6. ToLis, RATES AND Gulviss 
SucT. 5. EXERCISE OF POWERS 

Subs-secr. ]. IN GENERAL : 

Sus-sect. 2. INTERFERENCE BY COURT . 
Srcr. 6. Rates, TAXES, AND DUTIES 


PART IT. CONSTRUCTION AND REPAIR OF RAILWAYS 


SrctT. 1. IN GENERAL . 
SEcT. 2. DEVIATION 
Szct. 38. BRIDGES ; 
SuB-SEcT. 1. RATLWAY Cubseuts Roap . 
A. In General . 
B. Bridge over Road 
C. Bridge over Railway 
SUB-SECT. 2. RAILWAY CROSSING Waters 
Srcr. 4. LEVEL CROSSINGS 
Suet. 6. INTERFERENCE WITH AND Divunsiow OF eas 
Sus-sectT. 1. IN GENERAL 
SUB-8SECT. 2. POWER TO DIVERT ; 
Sus-sEcT. 38. Duty TO PROVIDE SUBSTITUTED Roap 
A. In General . : 
B. Sufficiency of Substituted Road : 
C. Remedies for Breach 
(a) In General . : ‘ 
(6) Action for Damages ‘ ‘ 
(c) Injunction . , 
D. Penalties . , F : 
SuB-sECT. 4. RESTORATION OF ROAD 
Sect. 6. ACCOMMODATION WORKS 
Sup-sect. 1. IN GENERAL. ; ‘ : ‘ 
SUB-SECT. 2. AGREEMENT TO MAKE Aecamaien ion WORKS 
A. In General . ‘ : : ; ‘ : 
B. Remedies for Non-Performance ‘ é ; 


RAILWAYS AND CANALS. 


SUB-SECT. 8. ADDITIONAL ACCOMMODATION WorKs . 
Sous-sEctT. 4. Duty ro Make aNpD MAINTAIN. 
A. In General . ; : 
B. Communications Making Good Tntermaptions ; 
(a) In General . 
(b) Right of Way of Owner. of Severed ands 
C. Fences and Gates ; : 
(a) In General ‘ 
(6) Extent of Duty . : 
(c) To Whom Duty Owing . 


i. In General : ‘ F : 
ii, Owners or Occupiers of Adjoining Tands 
iii. Other Persons ‘ 


D. Settlement of Differences Respecting Works 

Secr, 7. JUNCTIONS : ; 
Secr. 8. Srpinas AND BRANCH RAILWAYS 
Srct. 9. STATIONS ‘ ‘ 

SuB-sEcT. 1. IN GENERAI ; 

Sus-skcT. 2. ERECTION OF STATIONS 

SuB-seEcT. 3. FACILITIES TO PASSENGERS AND uae: Ic 
Sect, 10. SuBsor. AND TUNNELS . : 
Sect. 11. Works By SEA AND TIDAL WATERS 
SEcT. 12. TEMPORARY USE OF LAND 
Secr. 13. REPAIRS ‘ ; ‘ ; ‘ 
Sect. 14. INTERFERENCE WITH WATER AND CGiAS 
Sect. 15. MISCELLANEOUS WORKS , . ; : ‘ F ; : 


PART III. EQUIPMENT AND WORKING OF RAILWAYS. 
Sect. 1. Ro.Lurna Srock 
SUB-SECT. 1. ENGINES 
A. Approval of Company . 


B. Smoke 
C. Damage from Sparks 


SuB-sEctT. 2. CARRIAGES ‘ é 
Sus-secr. 3. PROTECTION FROM Piss 


Srcr. 2. SIGNALS AND POINTS ; 


Sect. 3. LEVEL CROSSINGS 

SEcr. 4. MOVABLE BRIDGES 

Sect. 5. ELECTRIC TRACTION ‘ : ; : : ‘ ‘ ; ‘ 
Secr. 6. DANGEROUS TREES ; 

Sect. 7. REFRESHMENTS FOR PASSENGERS 

Secr. 8. COMMUNICATION WITH GUARD . 

Sect. 9. THE PUBLIC SERVICES . , Z : ; ; ‘ 

Sect. 10. SETTLEMENT OF DISPUTES. F ‘ ; ; : ; ‘ 


PART IV. LEVEL CROSSINGS. ‘ . ‘ . : ° 


Sect. 1. IN GENERAL . ? ; : : ; : ; ; : ‘ 
Srecr. 2. Gates aT LEVEL CROSSINGS . : 
Sup-sEct. 1. IN GENERAL. , ; . ; ‘ : . . 
Susp-secr. 2. Dury To FENCE RatLway FRoM HIGHWAY , : ° 
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PART V. ARRANGEMENTS BETWEEN RAILWAY COMPANIES . 


Srecr. 1. RUNNING POWERS . ‘ ‘ : : ; é . 
SUB-SECT. 1. AGREEMENTS . ; ‘ : ; : ; ; 
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A. In General . ‘ : 
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SUB-SECT. 4. COMPENSATION . P 4 : : . ‘ ; 


Srecr. 6. LIABILITY IN RESPECT OF DANGEROUS PROPERTY 
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PART VII. RAILWAY COMPANIES AND THEIR SERVANTS . ‘ 


Sect. 1. LiABILIry FOR INJURY TO SERVANTS ‘ : , ‘ 
Sect. 2. RAILWAY POLICE . : . 3 . A ; : ‘ 
Sect. 3. OTHER MATTERS . ‘ ; j : ; : ; * 
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PAGE 
818 


318 
318 
318 


320 
322 


323 
324 
325 
325 
325 
326 
327 
328 
328 
329 
330 
331 
332 
332 
333 
336 
336 
338 
339 
339 
340 
340 
341 
342 


342 


343 
343 
343 
344 
344 
345 
345 
347 


348 
348 
361 


352 
352 
354 


354 
354 
855 
355 


356 


RAILWAYS AND CANALS. 


PART IX. CONTROLLING POWERS OF MINISTRY OF TRANSPORT 
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PART XI. EXECUTION AND INSOLVENCY 
Secr. 1. EXECUTION . : : ; 
Sus-sect. 1. IN GENERAL : 
Sus-sect. 2. RECEIVERS AND Maou 
A. Receivers 
(a) Appointment 


(6) Powers 
{c) Application of Moneys ii in Iands of Tecet “iver 


(dz) Other Cases 
B. Managers ‘ 
Sect. 2. SCHEMES OF ARRANGEMENT 
Sus-sEcT. 1. IN GENERAL , 
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PART XIII. CANALS. ; ‘ : : : : 
Sect. 1. IN GENERAL . ‘ Z : , ; : 
Secr. 2. CONSTRUCTION AND MAINTENANCE . : : 
Scp-secr. 1. ACQUISITION OF LAND ' : 
SuB-sECT. 2. CONSTRUCTION OF WORKS . , ; 
SUB-SECT. 3. BRIDGES . ; ; ‘ : : 
SUB-sECT. 4. PROTECTION OF CANAIN .. ‘ 
Sup-secr. 6. REPAIR. ; , : : 
Soup-secr. 6. SUPPLY OF Waren ; 
A. In Genoral . ; . ; ; , . 
3. Supply to Canal . , ‘ ‘ é 


Seor, 3. 


C. Infringement: of Rights of Private Per sous. 


Sun-secr. 7. WORKING OF MINES AND MINERATS 
Sun-sKCT. &. NAVIGATION 
Sub-sEcT. UY. Oruimn Cases 

CHARGES ; : ; 
Sup-secr. 1. IN GENERAL . : ; : : 
Sup-sect, 2. AMOUNT OF CHARGES : 
Supb-secr. 3. WHAT TRAFFIC IS CHARGEABLE . : 


SUB-8ECT. 4. 
SECT. 
Sub-secrT. If. 
SUB-BECT. 2. 
SUB-SEUT. 
SUB-SECT. 
Sub-sKecT. 5, 
SUB-SECT, 


SiecrT, 
Srecr, 

SECT. 
SECT, 
Siccr. 
SECT. 
SECT. 
Ser. 
Srer, 


4, 


hy. 


(. 
7. 
s, 
), 


10, 
}). 
12. 
138, 


Canal Roata 


Carriage by Sca 
Carrier'a Liability =... 
Companics for Statu- 
tory Purposes eR 
Compulsory Purchase. 


Electrical nee 


Fares 


Highway ‘Authorities . is 
Light Ratlwaya. ‘ 


POWERS ‘ : 2 : 
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POWER TQ BORROW. ; 
Byr-LAws ‘ ‘ ; 


J. 
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Tw CLEARING SYSTEM . : ; 
6. Ornrk Powers ; : : ; 
LIABILITY roR NEGLIGENCE — . : : : 


Riauts OF RIPARIAN OWNERS 
AGREEMENTS WITH! RAILWAY COMPANLES 


CONTROL OF MINISTRY OF TRANSPORT ‘ ; 
SETTLEMENT OF DISPUTES ; ; ; . 
APPOINTMENT OF KECEIVER OF UNDERTAKING . 
ABANDONMENT : : : ; ‘ : 
POLICR : ; : : : ; ; 
OFFENCES  . ; ; ‘ ; 4 ; 
; . See PuRLIC Hear, | Shipping . 


{ 
» SHIPPING, 


Tickets. 
Tramtcays 


» B.Lectire Linrina, 
»» CARRIERS, 


Maximun Rates for 


Traffic . 


Rating of Railways. 


Reasonable 


for Traffic 


liauways. 
» TRAMWAYS AND Tagur 
RAILwaye. passers. 
. oo CARRIERS, 
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Facilitica fion 
; . o CARRIERS. 


Resepies ron NON-PAYMENT OF CILARGES . 
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o 
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CARRIERS. lect of. 
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NEGLIGENCE; TREs- 
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Part |.—Railway Companies Generally. 


SECT. ].—WN GENERAL. 
See Railway Regulation Act, 1844 (c. 85); 
Com es Clauses Consolidation Act, 1845 (c. 16); 
Land Clauses Consolidation Act, 1845 (ce. 18); 


— er eye 


Railways Clauses Consolidation Act, 1845 (c. 20) 3 


Railways Clauses Act, 1863 (c. 92); 


Railways - 


Construction Facilities Act, 1864 (c. 121); Railways ° 


Act, 1921 (c. 55). 

1. Distinguished from partnership! —To look 
upon a railway co. in the light of a common 
partnership, & as subject to no greater vigilance 
than common partnerships may be, would be 
greatly to mistake the functions which they 
perform & the powers of interference which they 
exercise with the public & private rights of all 
individuals in this realin (LorpD LaNGnpate, MLR). 
—COLMAN tv. EASTERN Counties Ry. Co. (18146), 
10 Beav. 1; 4 Ry. & Can. Cas. 513; 16 1. J. Ch. 
73; 8 L. T. O. S. 5405 11 Jur 745 50 E.R. 


481. 
Annotations :-—Consd. Norwich Corpn, rv. Norfolk Ry. 
Caledonian & Dnuimbartonshire 


1855), 4 BE. & HB. 397; 


unetion Co. rv. Helensburgh Harbour ‘Trustees (1846), . 


27 L. T. O. 8. 2413 Maunsell e. Mid. G. W. (Lreland) Ry. 
(1863), 1 Hem. & M. 130. Refd. East Anglian Ry. v. 
Eastern Counties Ry. (9851), EPC. B. T7550) Bostark ¢. 
North Staffordshin: Ry. (1554), 4 BE. & RL 748s) Rastern 
Countios Hy. «. Hawkes (1855), 5 HE. . Cas. $31.5 Shrewr- 
bury & Bimuinghai Ly. ro NX. W. Ry. (1857), OH. 1. Cas. 
113; A.-G iN. Ry. (1860), TE Drew. & Sine 14; 
Forrest vt. M.S. & DL. Ry. (860), 4 De G. BL & J. 126; 
Sonth Wales Ry. «. Redmond (1861), 10 C. BON... 675; 
Filder e. L. BLAS. C. Hy., Barchard vr. Brighton Uekfeld 
& Tunbridge Wells Ry. (1863), 1 Herm. & Mo aa Aloxanm 
ct. Met. ty. (2868), 3 Ch. App. 843, n.3 Jackson ro N, bk. 
Ry. (1877), 37 L. TT. 6645 Norton rv L. & oN. We dy. 
(1878), YCh. DPD 688; ALGler. Gok. Ty. C2878) 12 Cb. b. 
449; A.-G. rn. Mersey Ry., (107) 2) Cho 82. County Hotel 
& Wine Coon L&W NOW. Ry. SPUR EK 250. 
Seaton vr. Grant (EXT), 30 Le do Ch. 684 5° Dehe v. 
bury Ry. Carriage & Tron Co. CI87T4), L. i.e Rach. 
A.-G.0L. C.C., [19017 7 Ch. 781. 


2. J—A railway co. is not like a partne 
ship for general trading purposes, in which one 
portion of the business may be abandoned ; but 
it is a partnership for a public purpose, for 


entd. 
Abh- 
2245 





—~ 


icine es dc ap te é. = 


~~ ee tee ee 


effecting a work which it is a duty to complete. | 


The obligation to complete the work is co-extensive 

with the authority to make it.--COHEN v. WILKLN- 

BON (1849), 12 Beav. 125; 5 Ry. & Can. Cas. 

741; 18 L. J. Ch. 378; 13. L. T. O. S. 8773) 18 

Jur. 611; 50 EF. R. 10083 subsequent proceedings, 

1 Mac. & G. 48], i C, 

Annotations :-—Refd. Dumvile v. Birkenhead Lancashire & 
Cheshire Junetion .Ity. (1850), 12 Keay. 444; Salomuns 
vw. Laing (1850), 12 Beav. 339; York & Midland Ry. r. 
R. (1853), 17 Jur. 690; Tamar Manure Navigation Co. 
v. Wagstaffe (1863), 4 B. & S. 288. Mentd. Kent ev. Jack- 
son (1851), 14 Beav. 367. 


we ee ee 





3. -}—These cos. & their affairs are not 
to be dealt with merely as private partnerships 
& their affairs. They are cond tated for nublie 
purposes, & the public purposes which are hoped 
to be effected by their means; & powers are 
granted wholly on certain conditions, which are 
to be found in the Acts of Parliament, which 
enable them to interfere by imperial powers with 
the private property of any individual whose 

roperty happens to be in the line of the pro- 
jected railway, for the purpose which is supposed 
to be to the public saat (LORD LANGDALE, MLR). 
CARLISLE rv, Sour MAsSTERN Ry. Co. (1850), 
18 Beav, 295; 6 Ry. & Can. Cas, O70; 101. J. 
Ch. 477; 16. T. OLS. S573 14 Jur. S155 O61 
SR, 14s an appeal, } Mac. & G, OSU, 1. . 
Annotations » -Refd, Graham ec. Dirkenhbead Lancashitn & 

Cheshire Junetion Ry. (iSa0), 22 Beay. é603 Miun te. Staut 

(1851), 15 Beav. 48; Hoole er. GW, Ry. C867), 17 1. T. i3, 

Mentd. Marker r. Marker (1851). 0 Hare, 15 Fawoett ¢, 

Laurie (1800), Lb Drew. & Sua. 292, 

See, also, PaRTNERsUw, Vol, NAAVEL, pp. St7, 
SIS, Nos. 7-4. 

Promotion of company.!---See Companies, Vol. 
X., pp. Pil DITA, Nas. 7821, 7823-7825, TS3h- 





TABS. 
Authority of provisional committee.! —- Ser 
AGENCY, Vol. Eb. p. $60, No. G2, 


4. Dispute between company & customers — 
Mode of determination -Whether affected by pos- 
sible detriment to other company.) Qu.: whether 
a question between a railway co. & its customers, 
which by itself would be determined in a particular 
way. ought to be differently defermined to avoid 
detriment to another railway ca. ABRAM COAT. 
Co.v GREAT CENTRAL Ry. Co. (105), as reported 
in 12 Ry. & Can, Tr. Cas, 125. 

Liability for expenses of paving streets.) -.Sce 
Hignways, Vol, ANVE., pp. 196, 404, Gad, 542, 
Nos, 2026, 2080 2088, 2237, 22468, 2101, 


avy ke ~ we 


Scr. 2. CAPITAL AND SHARES. 

Increase of capital.|-~—Sre Compantes, Vol X., 
pp. Titd, 1115, Nos. T7840, 7842, Th44, TPH, 

Application of capital.! --See Comvanits, Vol. X., 
p. 1116, Nos. 7816--7844., 

5. Shares --- Agreement by company to take 
shares In canal company --On opening of particular 
line--What amounts to opening.) -Jt being pro- 
posed to form # railway from A. through NN. & 
G. to HK., & it being known that the line when 


PART I. SECT. 1. 


a. Subsidy to company—By munici- 
pality—Conditional on commencement of 
constructuuon—- Right of company to aell 
debenturea before completion. }—BRock 
Townsie v. TORONTO & NIPISHING 
Ry. Co. (1870), 17 Gr. 425.—CAN. 

: Conditional on com- 
pletion within given time—Right of ita 
return of debenturra on failure to com- 
plete.|}—LUTHER Townsilir vt. Woov 
(1872), 19 Gr. 348.—CAN. 

c.. Right of company 
to enforce debentures. }-—-CANADA ATLAN- 
Tic Ry. Co. c. Orrawa Crry CORPS. 
(1885), 12 A. R. 234.—CAN. 

d. —— —— Onus of proof of 
compliance.}—CountTy OF PONTIAC t. 
Ross (1889), 17 8. C. R. 406.—CAN. 

®. ——— -~— Power of company to 
issue preferential bonds to one township 

















—To ensure ratifiecution of oanua bye- 
lawr.}--CORPN. OF THE ‘TOWNE OF 
ELDON +. TORONTO & Nepitatina Ry. 
Co. (1876), 24 Gr. 396. —CAN. 

— mi HIANADA ATLANTIC 


f. 
Ry. (Co. « CaAMBRIDGR TOWNSHIT 
(1846), 11 O. KR. 302.—-CAN. 


ew ee 


g ——- Railray bonda—Right of | 


reluiner by provincial treasurer from 
procerds of-— Fur detts of open - 
ST. Joun & Quenec Ry. Co. ve. Hit- 
Raky Co, (1915), 43 N. UR. 508. -- 
CAN 


k. Acquistlion of railuay by gorern- 
meni—Compensalton as between vendor 


‘ Company.) 


| 


mM. = my 
r MION RY. 


Queene & Svau‘esay Ty. (1907), 17 
Exch, 6, 2. 306; 40 J. ML. i. STA ~ 
CAN. 

l. Railay company ai joint alock 
A railway co, 4 a Joint 
stock ca. esftablinhedl for trading & 
commercial purpowes.- Fle Haan sla 
TOWN & Wexrono ity, Co. (sid), 15 
I. Ch. R. aut, -2R. 
pe -dte HANREIDGH BXTEN: 
(1565), 17 Ie. Jur. 274. IR. 


PART I. SECT. 2. 


ae Payment for-- ity payment to 
y . ogress af work.] 


way rontraciora am 
acti IUKEN v. TOWN 


‘ ) 5 "tel. oc. 29, | n. Stuck--Transfrr between munict- 
” Bene tee a se eine | palitica —- Registration ~~ ece nally for 
GRIMSBY & BKEAMSVILLE Ry. Co. (1915), | sanctioning yoda TaN a ba oF 
90. W. N. 158; 34 0. L. ht 599.-- | VEAFRA _ BUN NIDALE MEATIY 
CAN. | (1K59), 17 UL. BR. oft.~ CAN. 
( 


d@& purchaser.}—A.-G. OF CANADA ¢t. 


—WooprerF & Ma 
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Sect. 2.—Capiial and shares. 
acct, 1.} 


open from A. to N. would compete with & injure 
the N. cana), & when open from N. to G. would 
in like manner compete with & injure the (. 
canal, a private Act of Parliament was obtained, 
which authoriscd the formation of the whole 
railway from A. to B., & which stated that it was 
intended that the canals & railway should be 
worked in connexion, & that the canal co. should 
be incorporated with the railway co. Sect. 73 
{of private Act) provided that the railway co. 
should be liable to pay to the canal cos. a specified 
price per share for all their shares from & imme- 
diately after the opening of the railway between 
A. & WU, for public use. The railway was after- 
wards made & opened for a portion only of the 
space from A. to (., namely, from N. to G. :-- 
Held: the opening for public use of any portion 
of the line between A. & G. rendered the railway 
co. liable to pay for the canal shares.-—GRANTHAM 
CANAL Co. v, AMBERGATE, NovrinGHAM & BOSTON 
& HWASTERN JUNCTION Ry. Co. (1852), 21 LL. J. 
Q. 1. 322; 191. TT. O. 8. 326; 16 Jur. 046, 
ex. Ch, 

---——~ See, generally, COMPANIES, Vol. X., pp. 
1120-1117. 

Whether property within Mortmain & 
Charitable Uses Acts.!—Scee Cuanrrivs, Vol. VITL, 
pp. 271, 272, Nos, 360-370, 

Dividends. }--See, generally, COMPANIES, Vol. X., 
pp. 1166 1162, 

6. ---- Payment by joint committee-—Liability 
of companies to contribute.) —MrrroroLiran Dys- 
et ee re a Ky. Co, (1889), 5 
T. 1. R. 804, Ud, 





apetnperraies mer Mata 


Beer, 3.-- REGULATION AND MANAGEMENT. 


a generally, COMPANUES, Vol. X., pp. 1147 
et seq. 

7. Adoption of general clauses In special Act 
—Regulation of ordinary proceedings --Validity of 
acts in conformity with proceedings.! -- Where a 
railway co.’s special Act incorporated clauses of 
the general statutes regulating ordinary pro- 
coedings, it was held that the ordinary course of 
proceeding should exclusively have place; & an 
action brought to alter what had been done in 
conformity with such ordinary proceeding was 
declared by the [Louse to have been incompetent. 
--CALEDONIAN Ry. Co. rv. CARMICHAEL (1870), 
L. Ro 2 Se. & Div, 56, HO, 

Annotations >-—Refd, Fletchor r. L. & Y. Ry.. 11909) 

POL i Borthwick ov. Eldenie &.8. Co. (No, 

B., 5165 de Riohard & G. W. iy.. [1905] 1 


Cd ” - 


or Prererpornovalt (1882), 22.0. CR, 
474,-—~-CAN. 


1) 
2), {1903 


ee ad - 


Pp. Forfeiture---For 
mend of calla —-Liability of aharcholder 
fo orfetture fi fee. SMITH tt, 
YNN (1NG6), J KL & A. SU1.--CAN. 
Q. Sharer ~—Calle— Minimum —inter- 


eed 


PRD DEL ~ 


Sects. 3 & 4: Sub- | 


— 


ROLD (1893), 22 8. C, R. 390,—CAN. 


PART I. SECT. 3. 


jack Hees 4 busineas.}—A ratiway co. 
ot “tive & earry on b a 
within 82 Viet, Fy 23 7 aria: 
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. British Empire Mutual Life 
ae 13 Ch. De Tar Re Northumberland & Tynemouth 
Corpn., fe 2K. B. 374; Swift v. Board of Trade 

(1924), 93 L. J. K. B. 529. 

Powers, duties & remuneration of directors.|— 
See Companizs, Vol. IX., pp. 456, 474, 576, 614, 
Nos. 2959, 3109, 3831, 4080; Vol. X., pp. 1149, 
1155, Nos. 8129, 8176, 8181. 

Duties of auditors.}—See CoMPANIES, Vol. X., 


p. 554, No. 3662. 


Sxctr. 4.——POWERS. 
Susp-secT. 1.—IN GENERAL. 


See, generally, COMPANIES, Vol. X., pp. 1168 
et seg. ; CORPORATIONS, Vol. XIII., pp. 349 ef seg. 
8. Power to trade in coal.)—A.-G. v. GREAT 

NORTHERN Ry. Co., No. 40, poat. 

9. Power to own steam boats—Contract with 
shipowner.|—Fltfs., a railway co. having a branch 
terminating at Milford Haven, declared upon a 
contract whereby deft. undertook to provide a 
suitable steain vessel to run between that place & 
Dublin & Cork for the convenience of passengers, 
goods, etc., in connection with the railway; & 
alleged for breach, that deft. provided a vessel 
which was unseaworthy & a master who was 
incompetent, whereby certain pigs & cattle 
entrusted to them for carriage were damaged & 
lost. Plea, that the agreement mentioned in the 
declaration was entered into contrary to & in 
violation of the purposes for which pltfs.’ co. was 
incorporated, & was one which the co. could not 
lawfully enter into, & was void :—Held: there 
was no illegality of contract apparent on the face 
of the declaration, the contract as set out being 
strictly in furtherance of the objects of the co.’s 
incorporation ; & the plea afforded no answer.— 
South WaLEs Ry. Co. v. RepmMonpd (1861), 10 
©. B. N.S. 6753 4 L. T. 619; 9 W. R. 806; 142 
K. R. 619. 

Annotations :— Reld. Taylor v. Chichester & Midhurst Ry. 
(1870), 35 J. 1. 2283 A.-G.o. Mersey Ry., {1908} 1 Ch. 811. 
10. - For purpose of ferry — Right to 

employ on excursion trips.|—A railway co. were 

bound by their special Act to keep up a ferry 
conununication between points A. & B. On some 
days the trafMfle of the ferry was so great as to 
require a much larger number of vessels to be 
employed than were necessary on ordinary 
occasions, & the directors had been in the habit 
of using the vessels, when not required for the 
purposes of the ferry. in conveying excursionists 
to point ©., not authorised by the Act. Qu.: 
; Whether the user of the boats for this purpose was 





4, | authorised by the Act.—ForREST v, MANCHESTER, 
K. 8B. 68. | SHEFFIELD & LINCOLNSHTRE Ry. Co. (1861), 4 


Sree A tee et eee ar ree ee ete mie mee 








| Bringe Co. (1913), 24 W. L. R. 214: 
lu D. L. R. 723.—CAN. 


e-. Power of officers to bind company-— 

Kmplayment by managing director of 

salaried solicitur.j--A railway co. may 

be bound by the act of ite reepopdy | 
ta 


©.), at any = director in emnploying a solr. at a 8 


t 
wala for. }—Moorr 9, MCLAREN (1862), : other place than its head office, at — y 
11 O. BP. 534.-—CAN. j Which ite business fs managed.— Pec (1885), 26 N. B. it 101 CAN. e 
Peek. So. MN Aether mupaned by eT ig Alciuaar (1873), 23 
dominion or provincial statute.}--Me) | 0" 2° PEL CAN, PART I. SECT. 4, SUB-SECT. 1. 


(iapon ¢. ARMBTNONG (1006), Q. ha. 
230 S.C. 280.—OAN. 

t. Sharcholder —- What Cone ifutea— 
Stock book signed conditionally.)}—New- 
MAN tv. GINTY, Naanitn oe. GINTY, 
D&ENIAON 0. GINTY (1878), 29 C. PL 34. 


a. Shares partly paid—-7 ra 
bone for, leag aharse fully" paid 
ereritors.) "NERLON 9, TOWN on Tho. 


Q. ~--—) —W 
(ESTE), 8a CL DY 


under compan 
26 Gr. 539. 


\ YESTOVER . 

410.—CAN. 

MORAL Wee Bt 
ERN Y, AD, 

1.251; 3911. 8. 42.—IR. 


@. Director— Appointed to paid office 

pany— hight to draw ay. 

— REYNOLDS ¢. Wurrsy Ry. Co. (1879), 
—CAN. 


f. ——~-__ Provision director—Powera 
of.}-Re Bumparp Inuet Tonnet & 


TURNER h. Powers in relation to highwaye— 
oOoD @ 


Cutting down level of atreet.}-—-Woopb ec. 
CARLETON BrRaNncH Ry. Co. (1873), 14 
2a R. (1 Pug.) 244.—CAN. 

. = Entering u ; 
streets —}¥ tthous perdi at S hep athe: 
rifty.}—~-Toronro AK NiagaRa Po 


Co, ®. NORTH TOBONTO CorP 1913) 
e oe 4 . N. t 
107 L. T. 182, P. C.—CAN, 


1. Power to make promissory notes. 
TorrrnG _¢. Burra.o, Helwan 


vt. LONDON & 


Part ].—Rartway CoMPANTES GENERALLY. 


J. 126 
. §87; 


De G. F. 


4L. T. 666; 25 J. P. 709; 
Jur. N. 


W. R. 818; 45 E. R. 1131, 


7 
ne Consd. Dundee H 
n — undee Harbour Trustees ¢. Nicol, 
11915) A. C. 550. Refd. Bloxam r. Met. Ry. (1868), 3 
‘ A.-G. ¢. @. E. iy (1879), 27 W. R. 759; 


& ; 
8 9 


Ry., [1907 81: ¢ 
Wine Co. v. L. & N ‘ Rye t 1918} a e i dines “Pers 
.& 8.0. Ry. B 

& Tunbddge Wells Ry. (1863), 1 Hem. & M. 4x9: 
t. Whalley, Gartsido r. Whalley (1864), 1] L. 
Cooke r. Cooke (1865), 4 De G. J. & Sm. 704; ; 
Grant (1867), 2 Ch. App. 459; Gmay vc. Lewis (1869), 
L. R. & Eq. 526; Robson r. Dodds (1869), L. R. 8 Eq. 
301; Mutter v. Eastern & Midlands Ry. (1888), 38 Ch. DD. 
92; Davics v. Gas Light & Coke Co. (1909), 100 L. T. 343, 
11. -}—A_ co. established for one purpose 

cannot, against the will of any dissentient minority, 

however small, undertake a business foreign to 
its original object. Thus a railway co. cannot 
become a steam boat co. or carry on a brewery.— 

LYDE rv. EASTERN BrenGaL Ry. Co. (1866), 36 

Beav. 10; 55 BK. RR. 1059. 

Annotations :~-Refd. A.-G. er. No BE. Ry., [1906] 2 Ch. 675. 
Mentd. Deuchar r. Gas Light & Coke Co., (1924] 2 Ch. 426, 
—-~.1—See COMPANIES, Vol X., p. 1163, 

No. 8237. 

12. Power to carry on brewery.!—LYDE v. 
EASTERN BENGAL Ry. ('o., No. 11, ante. 

18. Powers in relation to highways — Stopping 
up of street.J}—A railway co. were by their special 
Act: empowered to stop up certain streets & 
passages in the metropolis. including 1.C.;  & 
to apprepriate & use such streets & passages or 
parts thereof so stopped up for the purposes of 
their ralway & works, & they were authorised 
to grant leases of superfluous lands. The co. 
under their powers erected a station at the north 
end of L.C. & thereby completely stopped it) up 
as a thoroughfare & they purchased all the houses 
along each side of the street, but did not expressly 
purchase or pay for or take any conveyance of 
the soil of the street itself; nevertheless they 
treated the whole of the space formerly occupied 
by the street as well as by the houses on each side 
of it, which they had pulled down, as vested in 
them, & they surrounded it with a hoarding 
stopping up the south end of the street & leased 
a plot of land comprising the ground at the south 
end of the street to defts. for building purposes. 
Pitfs. were buildera occupying premises ino the 
street running at right angles to L.C. & they 
claimed a special right of access to their premises 
over the end of L.C. for the purpose of conveying 
long Jadders & poles to their premises, beyond 
the right of the public in the strect as a highway. 
They tiled this bill to restrain defts. from building 
so as to interfere with this alleged right & movec 
for an injunction. Neither the railway co. nor 
the A.-G. were parties to the suit -—Held: the 
railway co. having stopped up the one end of the 
street which they required for the purposes of 
their station & having purchased all the houses 
in the street had a right to stop up & appropriate 
the rest of the street, & accordingly the motion 
was refused.—TEMPLE v. FLOWER (1872), 41 L. J. 
Ch. 604; 26 L. T. 657; 20 W. R. 589. 

14. Public user of road.};—-A railway co. 
made a road upon land acquired by them in 1848 
under their statutory powers. The road led from 
a road which was intercepted by their railway 
to another road. 








GODERICH Ry. Co. (1856), 6€C.. B. 14). |! 
—CAN. 


| Jurciun 
m. Power to licence construction of | KR 
telegrapha alk rvilroad.}-—-CANADIAN i 
Paciric Ry. . © WeEeTern UNION 
TeLmuRaryn Co. (1889), 17 8. Cc. H. 
151.—OAN. 


In the conveyance to them of : none of the provisions of the 


n. Lower to lease part of line--To — 
radivay. }-—SICHIQAN CENTRAL | 
y. Co. vw. KALLEANS (1405), 

1 S.C. Ht. 309,.—CAN. 
o. Power to cart tn connection with : 
business of raikwayp—Cartt 
ad: from atation.} ~The right to oarry 
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the land on which the road was made the co. 
gave the vendor a right of way over it, & 
covenanted to pave it. In 1800, when conveying 
to a purchaser superiluous land fronting on the 
road, the co. again covenanted to leave it open & 
unbuilt upon, & use it only as a strect or road. 
The road had been used in accordance with those 
deeds ever since. In 1900 the local authority 
sought. to make the cu. liable for a proportion of 
the cost of making up the road under the Public 
Health Act, 1875 (ce. 65), 8. 150. on the footing 
that it was a street. within Public Health Act, 
S75 (ce. 55): --Meld: there was nothing in the 
facts inconsistent with the inference that the road 
was an accommodation road within Railways 
Clauses Consolidation Act, 1845 (c. 20), a 68; 
whether this was so or not, the circumstances 
showed that the promoters of the railway must 
have acquired the land for the purpose of a road, 
& that they intended so to use it, & the et. would 
not now assume that that was inconsistent. with 
the purposes of the co.’s special Act, & the local 
authority could) exerciso the powers of Public 
Health Act, 1875 (¢. 55), 8. 150, with respect to it. 

When it is onee conceded that a railway co. 
cannnot use a portion of their property except. a 
a road, it is quite within their powers. as it appears 
to me, for them to allow the publie to use it 


(Romer, L.J.)-- Srrerrorp Urpan  Districr 
COUNCIL t. MANCHESTER Sourn JUNCTION & 


ALTRINCHAM Ry, Co. (10038), 08 J.P. 505 19 
T. L. R. 64005 1 TG. RR. st, CLA. 

-~ - Dedication of highways.) Sve Hlauways, 
Vol. AAV, pp. 200-01, Nos, 227-220, 231, 283. 

Power to grant right of way over lines.] —-See 
COMPULSORY PURCHASE OF LAND, Vol. XE, p. 131, 
No. 1073; Hhanwayer, Vol XAAVIE., p. 202, Now. 
230, 240. 

15. Power to take lease of docks —Conditions 
attached subsequently becoming unreasonable -- 
Whether conditions ultra vires.!- -If the directors 
of a railway co, become, for the purpose of the co., 
lessees of land, with a privilege to use docks, & 
agree to pay rent & royalties to the owner of the 
docks, & enter into other conditions which, by a 
state oof circumstances subsequently created, 
appear to be unreasonable & inmpolitie, such 
stipulations & conditions cannot on that account 
be treated as ulfru vires of the directors. Nor 
can a condition to pay shipping dues, not lag 
for goods actually brought along the railway 
shipped at these docks, but for goods brought 
along the railway to be shipped at other docks, 
be treated as a covennnt in restraint of trade. -— 
TAFE VALE Ry. Co. (Dinecroms, rc.) v. MACNABB 
(1873), L. OWT. 1690; 421. 3. Q. B. 1635 22 
W. 1t. 65, Hf. LL. 

16. --—— Condition as to payment of shipping 
dues-—-Whether agreement in restraint of trade.|--— 
TAFF VALE Ry. Co. (DIRECTORS, ETC.) v. MACNABRB, 
No. 15, ante. 

17. Power to supply water to docks-- Forming 
part of same undertaking.) - ‘The undertaking of a 
dock co. was amalgamated with that of a railway 
co. by a special Act of Parliament which Beker 
that the undertakings so amalgamated should 
constitute one undertaking & be the undertaking 
of the railway co. The Act further provided that 
Acta relating to the 


' the baggage of ita passengers to & from 
its own stations la properly incidental 
to the operation of « rallway.— GHarp 
Tauxsk Ky. Co. 0. Jamun (1916), 34 
W. OL. RR. 1007; 10 WLW. RR, 10758.-- 
AN. 
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Sect. 4.—Powera: Sub-sects. 1, 2, 3, 4 & 5.) 


dock co. & the railway co. respectively which if 
the amalgamation had not taken place would 
apply exclusively to the dock undertaking or to 
the railway, as the case might be, shoul apply 
to any other portion of the undertaking of the 
continuing co. & Part V. of Railways Clauses 
Act, 1863 (c. 02), which was incorporated with the 
amalgamating Act, contained an analogous pro- 
vision with regard to the powers of the dissolved 
co. Before the amalgamation the dock co. had 
been supplied with water by a neighbouring 
corpn. After the amalgamation the railway co. 
ceased to take water from the corpn. & supplied 
the dock with water which they obtained from 
Jand originally acquired by them for the purposes 
of their railway. In an action against the cv. 
by the A.-G. at the relation of the corpn. :-— 
Held: the amalgamating Act created a complete 
working & administrative union of the two under- 
takings subject to the restrictions contained in 
that Act & in the Railways Clauses Act, 1865 
(c, 92), & defts., in supplying water to the dock 
in the manner complained of were not acting 
ulira vires.---A.-G. v. NORTH KHASTERN Ry. Co., 
{1906] 2 Ch.675; 76 1. J. Ch. 5; 95 1. T. 512 5 70 
J.P.478; 22°. L. R. 605; 50 Sol. Jo. 630, C. A. 
18. Power to work telegraph lines—For pupv- 
pose of railway business— Effect of agreement with 
telegraph company.|}—-Where by mutual agreement 
between applt. railway co. & resp. telegraph co. 
the latter was exclusively entitled to erect & work 
linea on the property of the former for the purposes 
of its own business & bound to furnish for the use 
of the former a special wire for the purposes of the 
railway as it existed at the date of the contract :—- 
Held: vesp.’s exclusive right for the purposes of 
its own business did not exclude the railway co. 
from erecting & working telegraph lines on its 
own property for the purpose of its railway 
business. -REID-NEWFOUNDLAND (Co. uv. ANGLO- 
AMERICAN TELEGRAPH Co., [1010] A.C. 5603 80 
i di PoC. 20; 1038 L. 1. 1453 26 T. LR. 634, 
19, ---- - oom a|—Applts. were in pos- 
Beawion Of their railway under a lease which was 
subject to a subsisting contract with resps. under 
which they were entitled to use a special wire 
erected & maintained by resps. in & about their 
railway as defined in the contract, but were bound 
“not to pass or transmit any commercial messages 
over the said special wire except for the benefit. 
& account of  resps. They nevertheless used 
it for all the purposes of their business, including 
certain new & extended lines of railway & their 
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RAILWAYS AND CANALS. 


shipping business, & other commercial under- 
takings :—Held: in regard to the unauthorised 
user of the special wire applts. were accountable 
as trustees for the profits so made to resps. 

REI-NEWFOUNDLAND Co. v. ANGLO-AMERICAN 
TELEGRAPH Co., Lrp., [1912] A. C. 555; 81 L. J. 
Pp. C. 224; 106 L. T. 691; 28 T. L. R. 385, P. C, 


Annotations :-—Mentd. Henry v. Hammond, [1913] 2 K. B. 
515; Saylor v. Davies, [1920] A. C. 636. 


Power to run omnibuses.]|—See CORPORATIONS, 
Vol. XIII., p. 360, No, 952. 


SUB-SECT. 2.—CONTRACTS. 


See, generally, CONTRACT, Vo). XII. 

Power to contract.]|~-See COMPANIES, Vol. IX., 
pp. 632, 633, Nos, 4184, 4185, Vol. X., pp. 1174— 
1176, Nos. 8329, 8330, 8332, 8333, 8335-8338 ; 
YORPORATIONS, Vol. XITI., pp. 355-357, 378, Nos. 
923-925, 927-929, 932, 1087. 

With directors of company.|—See Com- 
PANIES, Vol. X., p. 1178, Nos. 8339-8341. 

Formalities of contract.|—See CORPORATIONS, 
Vol. XIII., p. 380, No. 1098, 

Necessity for seal.|—-See CORPORATIONS, Vol. 
XIIL., pp. 380, 387, 388, 392, 393, 396-398, Nos. 
1105, 1139, 1141, 1146, 1170-1173, 1175-1180, 
1205, 1206, 1211, 1212. 

Contracts by promoters.|—See CoMPANIES, Vol. 
X., pp. 1171-1176, Nos. 8317-8322, 88324-8342. 

Contracts by servants or agents.]—See AGENCY, 
Vol. L., pp. 354, 414, 415, Nos. 6245-625, 1106. 

Contracts for withdrawal of opposition to Parlia- 
mentary bill.|—Scee Contract, Vol. XII., pp. 251, 
202, Nos, 2008-2063. 

Acquisition of land.|—See Sub-sect. 3, post. 

Agreements between railway companies.]—Sce 











Part V., post. 


SubB-sEcT. 3.—ACQUISITION OF LAND. 

See, generally, COMPULSORY PURCHASE OF 
LAND, Vol. XI., pp. 103 ef seq. 

20. What land may be taken—Land within 
limits of deviation.]-—It is not necessary, in order 
to entitle a railway co. to take land for the purpose 
of their works, that the particular works should 
appear on the deposited plan. It is sufficient 
that the land should be within the limits of devia- 
tion delineated on the plan.—WELD v. SOUTH 
WESTERN Ry. Co. (1863), 382 Beav. 340; 1 New 
Rep, dlo; 38 L. 7. Ch. 142; 8 1.7.13; 9 Jur. 
N.S.5103 11 W. R. 4483 55 BL OR. 185. 

21, --—~- -----.}—-A railway co. at any time 
~~ Subject to lien 


g. — ar Campcnsa- 
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Mean (1820), 26 Can. Ry. Cas, (1860), 3 FE. & A. o8.-- CAN. CANADA t. CREDIT VALLEY Ry. Co. & 
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Jor purposes outside powers— For gravel | Vv. Co, (1914), 20 We TL. Re 108; | 7 Man. L. R. 349 CAN ees ), 
Woncriniey ‘fv Cus (dseay S's te GANS NTT OO BED. Te BST 1 ereneiae af expropriation powers 
TORTHBIN Y. %® (2882), 5 OD RK. ee . 
mn , ; Orerriding jus publicium -- Publi 
&50.—-CAN. . _@. Ry grant under statute Condi- | to pi behesaeiety to paver sficone 
r. --en-~ Land already expropriated for lianal on construction -- Whether min- | puny.}—VANCOUVER CITY 7. CAN ADIAN 
public use—Riyht of municipality te crals included.}--Cataany & Epmon- | Pace Ry. Co. (1893), 23 S.C. R ‘; 
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VU. Me pital Os Power to survey & register—— | or provincial statute.) Re COLUMBIA & 
w= Beyond powers of company | Private property not includcad.}—D WESTERN Rr. Co. & Raitw 
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—ASfect uf confirmation by atatule.}-- | Wor oe. PuNcnaRD (1873), 9 NOS. Ro} (1901), 8 B.C. R. 415.—CAN. 
SMe er LEAR, Meta | GG. a0) Lean. sent ig aecntetom patecp= ee 
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b. By agreement — Consideration - 183.-—CAN. n. -———- Under dominion 
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after the due completion of the railway authorised 
Act can, under their general 
statutory powers, purchase any land within the 
limits of deviation of their deposited 
are necessary for or incidental to the business 
they are carrying on, ¢.g. the maintenance of 


by their special 


the line. 


In 1863 a railway co. under the powers of a 


lans which 


dnnotat 
Fowler ve. St 


special Act, which incorporated Lands Clauses 


Consolidation Act, 1845 (c. 18), & Railways Clauses 
Consolidation Act, 1845 (c. 20), acquired land, 
without the underlying minerals, & constructed 
their railway across it, within the four vears for ! 
that purpose limited by the special Act. 


enw 


1163-1105, 


In 1001 


the co., to prevent injury to the railway by sub- 
sidence, entered into an informal agreement ‘to 


purchase the minerals from A., the owner, & 
subsequently by a contract) under seal assigned 
the bencfit of the agreement to B., who, claiming 
the minerals adversely to A., disputed its validity : 
-—Held: the co., by assigning the agreement to 


Jand for riaduct authorised under special 
Act.| -CANADIAN NATIONAL Ry. Co. r. 
TORONTO TRON WorRKs, [1926} Exch. 
Cc. Jt. 133.- CAN. 

o. When property vests —-Land pur- 
chased dh used— Not paid for ar con- 
veyed. | -SBRCRKETARY OF STATE FOR 
Wak DEPARTVENT t. GREAT WESTERN 
Ry. Cv. (1867), 13 Gr. 503.---CAN. 


p. -—- - Necessity for entry by com- 
pany.) - Rov. StasworrH (P80), 2 
Exch. Cc. Rr. 1Y4.— CAN. 


q. Proof of title to land acquired -- Ry 
rompuny inoejectment proceedings. | 
GREAT WESTERN Ry. Co. 
(PSSt), $2. 1D. 166.--- CAN. 

r. Warrant for posseamon-—Timnu- 
diate possesxion — - Conditions --- Urgent 
~~ amity ds ahaclute right lo acquire.) -- 
Re KINGSTON & PEMEGHOKE RY. Co. & 
Minny (iss6), PER. 2d. $04.-- CAN. 

t. ——- Jurisdiction. Condy or thigh 
Cort pudge.j-— Toronto BELT LIne RY. 
Co. vt. LAUDER (ISU), 18 OL R. 607, -- 
CAN. 

a. Notice of 
damiunion statute.) BARBEAU or. ost. 
CATHARINES A NEAGUKA CENTRAL Ry. 
Co. (ESS8%), 15 O. BR. G5t.—CAN, 


b, Deposit of plan of land to be erpreu- 


t'. Lt "Ts 


priated - Right of campany to fle & 
maintain careat.j- Re GiRaANb SRUNK 
Pacrete Brancu Lines Co, (1912), 22 


. Lu. jt. olo.—-— CAN. 


ce. Compensation on erspropriation -~ 
Payment out of court.) -When moucy 
has been pela into ct. ws the value of 
land required by a railway co., the ct. 
will not upon an er parte motion order 
ft to be returned to the co.— de 
ONTARIO, Simcok & Heron Ry. Co. & 
Corton (1853), 4 Gr. 101.—CAN. 

d. Appraisement of.j}-—-NOVA 
ScasiN SALT & EXPLORATION Co. r. 
Hawirax & Care BrRrion Ry. & Coat, 
Co. (1878), Wt. ke. 1). 265.—CAN. 

e. --—— Awurd —Avoiudance by naticc 
of desiatment before signing.J— CaWwTHRa 
te. LAMILTON & LAKE ERIE Ry. Co, 
(1874), 30 U. C. t. 581.—-CAN. 

; Sum agreed — With- 
drawal of ane arbitrator before award 
signed.)-—FREEMAN ot. ONTARIO & 
oy igs ty. Co. (1884), 6 VY. R. 413.--—~ 


re rte cee meteor 
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: Description of land 

ucd— Whether variance with notice 
ef erprupriation material.}—Biaaou- 
ETTE t. NORTH SHORE Ky. Co. (1888), 
17.5. C. K. 363.—CAN. 

h. A ppeal—Eseppel by 
tesue of debentures to expropriated 
ounrr.}—Re Pictou RatLway Dan- 
AGES, Hockin ce. Haurrax & CAPE 
BRETON Ky. & Coan Co. (1880), Cass. 
Dig. 242.—CAN. 

Jurisdiction. }— 


RR. ce. Panapis, R. o. Beautsec (1488), 











erpropriation —UTruder: 


WW. T8635 D4 db A sd, 


in read 


LIV. 


B., had ratified it; & it was not in other ree 

ultra vires the co., notwithstanding that their 
wers under their special Act had expired, 
HOMPSON t. HICKMAN, [1207] 1 Ch. 550; 76 L. J. 

Ch. 254; 060 L. T. 4545 23 TLL. Ro REL. 

tons >—Moentd. Glyn v. Howell, (1909 


en (1916), 85 L. J. KB. lap 
~, Hunt, (1923) 2 


1GS.C. R. 716. CAN. 
woe ee ee Yo county caurt ; 
jruige.j--Re McMILLAN (ESY2), 24 


N, Ss. R. 360.— CAN. 


Mm. mane wee Principle of esti 
mation bad.) GrnvaNnp Tronic Ry. Co. 
tr. COUPAL (IS98), ZS SL CLR. Obl. - 
Cc ‘ 


~~ + ~~ we 


n, - Keridcucc.)} 
Mok & Likk Erie & Nonrinees RY. 
Coorg 32 OL. Rojo: QoL LR. 
O47; 7 OL WL N, 201,.-- CAN. 

Ma, ~~ ee Jaye to land nat 
faken--To he ahown separately) be 
Van Homi & WINNSTPRG & NOICDUERRN 
Wy. Coa. CUES), 26 Wolo. Me. soe sy 4 
CAN. 

bb. -  - Bi ference to master ax arbulra- 
tor - Powers of master.) CUMMINS x. 
Crepit VALLEY Ry. Co. dbs7a), 2b Gir. 
162.--CAN 

c?. - Charges on land trunaferred 
fo can pensatioa.| - CHEWETY @. QHEAT 


i) Wheaten By. Co. C2870), 26 Cor Dae, 


CAN. 


dd. Default in payment Sale of 
lana proper remedy.) -When lands ares 
taken possession of by a railway ec: . 
under statutory powers, this ct. will 
net order possession to be nestored: io 
case of default in payraent of thas com, 
pensation awarded to the owner, “The 
praper remedy is a gale of the land. 
SLATER ®. CANADA CENTHAL Thy. Co, 
(1874), 25 (ar. 365. --CAN. 

ee. --- -- Settlement of amount-— Valid- 
tty of.) —STARLING t. GRAND JUNCTION 
Ity. Co. (1879), 30 C. PL 247.—CAN. 

ft. -—— Warrauntof asacsainent --Can- 


diliona = precederd to waue.)- erp. 
ALBERT Hy, Co, (1879), 19 N, DB. KR. 4s. 
gz. ~—— Talayed avrard— Dirscounton 


money deporited duc to rian of interest - 
hight to difference] ~'Titowas r. HAy 
(1881), D4 N.S. RR. (2 We. & 65.) 145. - 
CAN. 

hh. ---— Wether technuteal crrovra 
gruund for selling aside procvedinga.)--- 
ite Nicrsaux & ATLANTIC Ry. (188)), 
IN. S RR & GG.) 452; 1CL. T. 
TOT. —CAN. 

kk. - ~-- D’aymend to eubsequent orner 
—Previoua payment to former ouner—- 
Relit{ lost by delay.J--DUMBLE r. 
CoBouRs & PETERBOROUGH Ty, Co. 
(1881), 29 Gr. 121.—CAN. 

ll. ——~ Election to diapenae with--- 
Rights of aurceasor in tile.) -THOMPHON 
tv. CANADA CENTRAL Ky. Co. (1885), 3 
YV. RR. 136.—--CAN. 


mm. Whether right barred by 
adverae poascanion.)-~—The right of coni- 
pensation for land taken by a rallway 
co. ia not barred short of twenty years, 
& is not barred by the claimant's title 
to the land being extinguished 
reason of the railway co. having been 





hee | 


by | 
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pecta 


1 Ch. 606; 


h. 188. ; Craddock 


SupB-SEcT. 4.--APPLICATION OF Funna. 
See COMPANIES, Vol. XN., pp. 1118, 1149, 1155, 
] 168-1 L170, Nos. 
S120, S181, $897-S242, $261-8208, SBN -ssos, 


7846 -TS48, 8128, 


SuB-skcT. 5.—-BORROWING, 
See, generally, COMPANIES, Vol. X., pp. 1178-~ 


22. What amounts to borrowing -- Ralsing 
capital on preference shares.) --When a railway co. 


in possession for (en year Hoss ¢, 
CGiRAND TRUNK Ky, Co. (1886), 10 
O, kK. 417. ~CAN. 


mn, --—-- Meraeure of Land taken for 
gracel only.) -Whero Jand ta taken by 
wradlway co, for use of gravel, the owner 
ix en Uided Co contpoensation, ouly as for 
farin land. where Chere iano market for 
the gravel, VeZINA to. He (188), 17 
S.C. it. 1. -CAN. 


00. - - -- - .) FULLER ¢, 
GRAND TRUNK Pacttie Ev. Co. Chita), 
Yo Wo. 1 22K S GW. OW. at. 84 - 
CAN. 


PP. - = Portion of hotel rite 
fuken. | Upon an eapropriation by the 
Crown of a portion of a hotel alta for 
rallway purposes, compensation ahold 
be allowed oon the basis of a buatld- 
jug Jot, dt. or. esenmpanes, Lro, & 
CANADIAN Ltr Aswan, (N.S) (IDEG), 
i kExeh. (. H. 374.) CAN. 


qq. Limited toinjury to handl.): 

The eounpepxation allowed to owners, 
for Janda oxproprlatad by rullwaya 
under the Manitoba statutes, mataat, ta 
Hintted to compensation far injury ta 
Jand, or an extate or interest in land.-— 
Re NICOLAON & TADLWAY COME, (ESDO), 
. Mass. 1. 1. 400. CAN. 


rr. hie fasal of offer Right of 
comping lo pracecd ly Bpaeenea § - 
BeENSEETO Yr, CANADIAN Pactrte Hy. 
(oO. (2008), 18 Manu. 1. 1. bs. OAN. 

tt. - Arbitralora Appointed asa 
mealudora Tlrly to keep within terma of 
submission.) -QUBBIC IMPROVEMENT 
Con m Quinne Hirnar & Karmway, 
[PVOS) ALO. 227, 1.0. CAN. 


Jurtadictionto anpoind 
- County court judge.) Sr. JoWn & 
QUrBRKG Ry, Co. om ANDEAWON & 
AiMks (1031), 45 N. 1b. Ik. a. - CAN. 


bbb. - -- ~~ Remaneration. } 
CANADIAN NOKTUBRNN HY, Co. 4a 
CGenheY, (TUIN} ZW. OW. 3005s Fh 


Hawk, L. KR. 2823; 42 OD. LL. bk. 772. -- 


CAN. 
cco, --- - Aerpropriation proceedings 
after action for treapaas -suriadiction 


of arbitrator over both actiana, | Cow 
tr, CANADIAN NOKTHEMN ALNHHTA Ty, 
CO. & CANADIAN NORTINGRS Hy. €'0. 
(1913), 24 W. L. W299. CAN. 

ddd. For mincrala under right of 
way talen -- Phen right to compenaaltim 
ariacs,| --lde Davings & Jaues ay Ky, 
Co. (19ED, 29 OL LR. 5445 40. WON, 
1144: 13 0.1L. KR. 912.--CAN. 

eee. - —-- Inderent--Time from whith 
allowed --Delay by owner} --Howatew 
e, I. & Cousry oF Pierou Munice 
PaLrey (199%), 24% Exch. . 1, 2715 50 
DD, I. 1. 527. --CAN. 
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way to complete line in forcign country— 
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Sect. 4.—Powers: Sub-secta. 5 & 6.) 


raises capital on preference shares it is in fact 
borrowing the money, although the lender be 
clothed with many of the privileges of a share- 
holder.—Crawrorp v. Norti Eastern Ry. Co. 

1866), a & J. 723; 3 Jur. N. S. 1093; 69 
§. 1. 1301. 

23. Power to issue debenture stock— Applica~ 
tion of Railway Companies Act, 1867 (c. 127), 
s. 24.|——Cos. Clauses Act, 3863 (c. 118), 8. 24, 
which enacts that the holders of debenture stock 
shall not as among themselves be entitled to 
any priority, applies only to debentures issued 
under the same special Act, & not to all debentures 
issucd by the same co. 

Above sect. which empowers railway cos. to 
issue debenture stock subject to the provisions 
of Part ILL, of Companies Clauses Act, 1863 
(c. 118), applies to all railway cos. which have 
peta ta fle money by mtge. or bond, although 
heir special Act does not incorporate Part IT. 
of Coma, Clauses Act, 1868 (c. 118).---2te MERSEY 
Rty. Co., fIS05) 2 Ch. 247; 64 1. J. Ch. 625 ; 
72 %4 7. 7353 11 T. LL. 2. 3853 39 Sol. Jo. 467 ; 
12 Wk. 345, 0. A, 

24. Rights of debenture holders—Insolvent com- 
any.|—-/ée Liskmanp & CARADON Ry. Co., No. 
93, post, 

Lioyd’s bond.|- See Bonps, Vol. VIL, p. 226, 
Noa. U80- O84. 


Sup-secr, 6.-- TOLLS, RATES AND CHARGES. 

See Railways Clauses Consolidation Act, 1845 
(c. 20), 5. 803; Railway & Canal Traffic Act, 1888 
(c. 25), 5. 24. 

25. Meaning of ‘ toll.’’|—-Suct. 3 fof Railways 
Clauses Consolidation Act, 1845 (ec. 20)] clearly 
does not in any way limit or restrain the con- 
struction of the word “ tolls,” it does not assume 
to define it ; it merely specitied certain payments, 


RAILWAYS AND CANALS. 


which it shall be held to include, even if, per se, 
they could not be brought within any correct 
definition of it. Further, it is necessary to extend 
the construction beyond the strict technical 
meaning of ‘toll’? per se; for ‘‘toll” per se, 
without the addition of thorough or traverse, or 
some adjunct, applying it to the passage of goods 
or passengers, would be simply insensible with 
reference to a railway. It must clearly, therefore, 
mean at least a payment, the consideration of 
which is the passage of passengers, carriages, or 
goods on the railway (OOLERIDGE, J.).—GREAT 

NoRrrHERN Ry. Co. v. SOUTH YORKSHIRE RAILWAY 

& River Duw Co. (1854), 9 Exch. 642; 7 Ry. & 

Can. Cas. 771; 23 L. J. Ex. 186; 23 L. T. O. S. 

147; 156 BE. R. 274, Ex. Ch.; on appeal from 

S. C. sub nom. SoutH YORKSHIRE RAILWay & 

River Dun Co. v. GREAT NORTHERN Ry. Co. 

(1853), 8 Exch. 65. 

Annotations :—Consd. G. W. Ry. v Mid. Ry. (1909), 13 
Ry. & Can. 'r. Cas, 347. Mentd. Nowell t. Worcester 
Corpn. (1854), 2 C. L. R. 981; Bostock v. North Stafford: 
shire Ry. (1855), 3 C. In R. 1027; Norwich Corpn. v. 
Norfolk Ry. (1855), 4 E. & B. 397 ; Shrewsbury & Birming- 
hain Ry. v. N. W. Ry. (1857), 6 H. L. Cas. 113; Bateman 
v. Ashton-under-Lyne Corpn. (1858), 3 H. & ON. 323 ; 
Payne v. Brecon Corpn. (1858), 3 H. bo N. 572; London, 
Brighton, eto. Ry. v. L. & 8. W. Ry. (1859), 4 Do @. & J. 
3625 Charlton v. Newcastle & le & N. E. Ry. 
(1860), 34L.T.0.S. 22; Lewie v. Rochester Corpn. (1860), 

C. B. N. 8. 401 ; Chambers ». Manchester & Milford Ry. 

1864), 5 B. & 3. 588 | Taylor v. Chichester & Midhurst 

ty. (1867), L. BR. 2 KWxch. 356; Riche v. Ashbury Hy. 

Carriage & Iron Co. (1874), L. R. 9 Kxch. 224; Yorkshire 

Ry. Wagon Co. v. Maclure (1881), 19 Ch. D. 478; Dart- 

ford Union v. Trickett (1888), 59 L. T. 754. 

26. Within agreement for working through 
traffic.} — An agreement dated Mar. 17, 1863, 
made between defts. & appcts. of the West 
Midland Ry. co. contained (inter alia) the following 
clause: Art. 10, the Midland co. to pay to the 
West Midland co. £1,500 per annum in lieu of 
tolls for the privilege of working the through 
traffic of the Midland co. over the loop line of 
the West Midland co. & the Midland co. may work 
such traffic over the same accordingly. By art. 25 





Whether sufficient borrowing powers 
qicen railway to juattfy advance.}-~ 
JOMMERCIAL BANK OF CANADA 1, 
GtkKAT WEATERN Ry, Co. (1865), C2 2 


b A, a. 126. ~OAN, 


b. Debentures for bonua from corpora- 
tien to aid railway company in con- 
struction of roul-~ Mandamus to compel 
corporation to hand debenturca to trus- 
feea.}—— Re TAMILION & Norri- 
Wreerens Ry. Co, & Country oF 
HALron (1870), 39 U. CG. Ro 03.—-CAN. 

0. Power to execute mortgage on por- 
tion of railrowd-—For construction 
working of railway.)~-HIOKFORD — ¢. 
GRAND JUNCTION RY, Co. (1877), 1 
8. C. R. 606.---OAN. 


4. Claim for lien far working erpendi- 
ture on debentures secured by mortgage — 
—<—tKAelher priority over mort ¢.j— 
BaRntien eo. Mameton & Sr. MARTIN 
Ity. Co. (1906), 3 ON. OB. Kg. Rop. $71; 
3 k. lie hl $1.-—CAN. 

@, me. -CGRORK 8 BUPPALO 
& Fort Erin Ferry & Ry, Co, (116), 
38 O, L. ht. 272.—~-CAN. 

t. Railway bonds guaranteed by Gov- 
eramnent—Dity to tinplement guarantce 

cash. }—(itAND TRUNK Paciric Ry, 

. @& H. Re GUARANTEE OF GRAND 
TRUNK Pacirio Ry. Boypa, GC. R., 
{1922} A. G. 1.~CAN. 


PART I. SECT. 4, SUB-SECT. 6. 


25 I. Afeaning nf “ toll.”’})—Held: the 
word tolls’ as usod in Railway 
Clauses Act, a. 90, waa to be construed 
aa moaniug tolle proper or paymenta 
for the use of the line by persona ual 

oir Own oarriages, tho "ot 

wider 


# 90 being repurnant to 
construction of the wurd given in the 


{nterprotation clause.—HiGHiLANn Ry. 
Co, vn. JACKKON (1876), 3 RR. (Ct. of 
Soxx.) 850.—SCOT. 

g- Tolls provided for tn authorised 
tariff— Whether compuny power to collect 
other tolla.}--A.-G. v ONTARIO, SIMCOK 
ca Ry. Co, (1858), 6 Gr. 446.— 


h, ~-—-~ -——.]—~A carricr cannot. col- 
lect. tolls other than those provided tor 
in a tariff authorised & approved of 
by the Railway Board.—PRRE MarR: 
QUETITK Ry. Co. v, MURLLER MANUFAC: 
Pere tiane ae ae 45 VU. L. R. 
$12; -W.N. 80; 48D. L. BR. 4608, 
—CAN. 


k. Fates lcvisd without approval of 
@overnor in Council—W hether company 
Hable to refund moneys.j--——-LEES 0. 
Orrawa & New York Ry. Co. (1900), 
20 CG. L. T. 117; 31.0. R. 567.—CAN. 


}. ~—~--—.)—Held: the oo. were 
hot Hable to refund moncys paid to 
them for the corners of goods, simply 
bovuaus they had failed to seoure the 
approval of the Governor fin Council 
to tho byo-law fixing the ratea.— 
RODGER v. MINUDIEZ CoaL Co. (1907), 
cae: 3. R., 210; 4 K. L. R. 255.—— 


m. Failure of company to tasue tariff 
of fares—Conviction of one of com- 
pany. }-—R. «. Hays al 67),9 0. W. R. 
488 ‘ 14 Oo. L. R. 20 —CAN. 

n. Marimum = third-class saenger 
ratea—Conatruction of aati pro- 
risions.}—Grakp TRUNK Ry. Co. e. 
aa (1907), 38 8. C. R. 506.— 


on lumber.)—Oox 
Paciric Rr. Co. 





o. Polls chargeable 
& Oo. vo. Cananian 


(1911), 10 BE. Lb. RR. 379; 13 Can. Ry. 
Cas. 20.—CAN. 

P; Claim for demurraye— Pleading.) 
—-It is not necessary in an action by a 
carrier for demurrage uuder Kailway 
Act to plead a refusal or neglect of 
payment on dumanu.-—CANADIAN PACI- 
ric RY. Co. ©. NORTHERN COMMERCIAL 


q. Basis of calculation—-For firing 
rates—Coa of carrying goods—Not 
markel price.} —- NATIONAL DAIRY 
COUNCIL ©. GRAND TRUNK & CANADIAN 
Pacrric Ry. Cos. (MILK Rate Casgp) 
(1919), 26 Can. Ry. Cas. 113.—CAN. 


TRUNK Ry. Co, (1921), 27 Can. Ry. Cas. 
127.—CAN. 

t. ——— -———- — - ———-. ] — NATIONAL 
DaiRY COUNCIL OF CANADA t, EXPRESS 
TRAFFIC ASSOCN. (CREAM RaTEe Caak) 
(1921), 27 Can. Ity. Casa. 209.--CAN, 

aa. a + J} NATIONAL 
DAIRY COUNCIL vt. CANADIAN PaciMc 
Ry. Coa, & CaANapIAN NATIONAL RY. 

HuTTER Rare raed (1922), 28 Can. 


ty. Cas. 75.—CAN. 

bb. ~ -——~ For transportation 
servicea within Canada— Aether profils 
on overseas business shuuld be included. | 
— EXPRESS TRAFFIC ASSOCN. ¢. CITIES 
OF MONTREAL, TorRoxtro & WINNIPEG 
(EXPRESS TOLLS INCREASE CaSr 1921), 
(1921), 27 Can. Ry. Cas. 186.—-CAN. 


oc. On fish. }—ALBERTA 
Fisn Co. ¢. Dominion & CaNnaDiaN 
NATIONAL EXPRESA Cos. (1923), 23 
Can. Ry. Cas. 3384.—CAN. 


dd. ———, = DOMINION CaBTAGS 
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f the agreement either party might at any time 

joply to the standing arbitrator to revise the 
rates, fares, & tolls to be charged or payable 
thereunder. Defts.’ traffic over appcts. lway 
had increased by 64 per cent. to 79 per cent. 
between the years 1865 & 1908. 

Upon the application to the Railway & Canal 
Commission in lieu of arbn., as to whether the 
sum of £1,500 was or was not revisable :—Held : 
the sum of £1,500 was a ‘‘toll’’ within the 
meaning of art. 25 of the agreement & was 
therefore revisable-—GREAT WESTERN Ry Co. 
v. MIDLAND Ry. Co, (1909), 13 Ry. & Can. Tr. Cas. 
347, C. A. 

«]—See CARRIERS, Vol. VIII., pp. 197, 218, 
219, Nos. 1254, 1888, 1896. 

27. Railway auxiliary to canal—Tolls fixed by 
local canal Act—Agreement not in accordance 
with Act.|—A canal Act provided that. upon 
auxili railroads made by private individuals 
under the authority of the Act, the tolls should 
not exceed the rate charged by the canal co., 
which, for the articles of limestone & iron-stune, 
was restricted to 24d. a ton per mile; & it also 
empowered the canal co., by agreement with the 
landowners, itself to construct auxiliary railroads, 


Co. wv. CANADIAN Pacirico Hy. Co. Ry. Cas. 143.--CAN. 
( 


@. ——— ——.}-—ARMSTRONG, WHIT: (REDUUTION IN FREIGHT RaTES CARE, 


on which tolls not exceeding 5d. a ton per mile 
ap te be charged. Certain landowners & owners 
of iron works, &, among others, the lessees of the 
Beaufort Works, formed a juint stuck co., & 
under the powers given by the Act, constructed 
@ railroad connecting a lime quarry, called the 
Trevil Quarry, with the several iron works, & 
with the railroads of the canal co. In the partner- 
ship deed of the railroad co., the lessecs of the 
Beaufort. Works covenanted for themselves, their 
heirs, exors., administrators, & assigns, with tho 
other shareholders, their exors., administrators, 
& assigns, so Jong as the covenantors, their exors., 
administrators, or assigns should occupy tho 
Beaufort Works, to procure all the Hmestone used 
in the works from the Trevil Quarry, & to convey 
all such limestone. & also all the iron-stone from 
the mines to the works along the Trevil railroad, 
& to pay a toll of 6d. a ton per mile for the same. 
Upon a bill filed by the shareholders of the railroad 
tu enforce this covenant against a person who 
had purchased the Beaufort: Works, with notice 
of the partnership deed: -Held: the covenant. 
securing a toll of od. a ton per intle to the share- 
holders of the 'Trevil railroad was a fraud upon the 
canal co. & the legislature, & ought not to be 


- Cwnapa Wret Coan Co.. Lip, .. 


{ 
1923), 28 Can. Ky. Cas. 178.—CAN. b. ——— —-—.}— te Freiautr Tors | CANADIAN PACtFIC ICY, Co, & CANADIAN 
| 


WORTH OF CANADA, LTD. v. QUEBKC, 1922) (1022), 27 Cam ity. Cas. 143. 


MONTREAL & SOUTHERN Ry. Co. CAN. 
(1923), 28 Can. Ry. Cas. 362.—OAN. | 


f.-——~— For firing tolly—C'ust of | 








NATIVNAL Ky, (1N21), 27 Cam Ry. 
Cas. 114.--CAN. 
nn. Toll charyeable by originating 


0. --—- --- =.) - BREACHVILLE Wari Carrter” When directed to metich car to 
LIME CO. GRAND TRUNK Ey, (1922), Gilder carrier.) TORONTO Hoan or 


operation of railway. |}—GOVERNMENTs 23 Can, Ny. Cas. 70.--CAN. TRADEKEY, GRAND TRUNK RY. Co, (1V21), 
OF MANITOBA & SASKATCHEWAN tt. d. -- - ae --Penus & Co. 9 27 Cun By. Cos dite CAN. 
RAILWAY ASHOON. OF CANADA (1920), EXpresa TRAPFIC ARKOCN, (1923), us 00. Fartracharycaallowable - Weighing 
26 Can. Ry. Cas. 298.—CAN. Can. Ry. Cas, 39.---CAN. d* switching. -- MYLPA 0. CANADIAN 
. ae oe J LEVIS BOARD ~—— ———,}--MALADA TrA Co. ¢. | Paciric Ry. Co, (1028), 27 Can. Hy. 
OF TRADE 0, CANADIAN NATIONAL RYB. | CANADIAN FREIGHT Assoox, (192t), | Cat PEt. ~ CAN. 
(1921), 27 Can. Ry. Cas. 119.—CAN. 30 Can. Ky. Cas. 153.--CAN pp. Iteducthion of tolia Haaed an re- 
h. —— -——,J—PLungerr & | bb.---—— == J+-MoUntT Roya ALLL duction wn wayes ~ I age reduction mual 
SAVAGH t. EXPRESS TRAFIC ASSUCN. " wy & MANUFACTURING CO, Lib. t. be ansured, } fie Prarie Paniaon & 
(1924), 28 Can. Ry. Cas, 402.—CAN. CANADIAN FRIGHT ANKOCN, (1925), 31 Chany CLUS ae es Spek ities 
’ ies aie In official L acpeaenbe Can. Ry. Cas, 313,.--CAN. CAN sian ds BRINE SEES. Sree 
«bles, )—Re ADARMEN'S TRAFFIC owe eee CR CANADIAN MAND : : 
Aegges: (122) Bs Can 1s Cas Ws | aa Fetags Antes es AAMAS goed a had Wad Sane 
° f Pacmeic & CANADIAN NATIONAL RY. | aa UCL a tal a ag Ae 
l. Apportionment——When  granted-— Coa, (1925), $1 Can. Ry. Cas, 337. - 3 ete trois We rer baer 


dffecting toll situation between Canada CAN. 


CANADIAN NATIONAL EYAL (1022), 27 


United States.}—-PORTER v. GRAND dd, ———-  —-- Whether power tn Gun. ity. Cas. 158. CAN. 

TRUNK Ry. (19260), 26 Can. Ry. Cas. extend reduced rates to point where no dei WT i; ise heal 

125.—CAN. compelition.)-—-Guy Towns, Lith. or. ate ia see ! aft shay 5 i 
m. increase of ratea—Justification— CANADIAN NATIONAL RYys. (1923), 2d lees PON ATINALL DAIRY erent Hf 


To equalise rates in different districts.}- Cau. Ry. Cua. 412.—-CAN. 

Ralbwa¥ ASSOCN. OF CANADA t. @. ---— To yive 

CANADIAN MANUFACTURERS AHSSOCN. briquettes over coal. 
v. 


(INCREASE IN RaTEs Casp, No. 2) 


}—- 
‘ ‘“RUNK Ry. Co. (1921), 27 
(1920), 26 Can. Ry. Caa, 130.- CAN. Cea Ne as CAN 


reference tu coal KxPnhesa TRAFFIC eae Se ih ala 
; ar \ (‘a 2 y ‘an, Eby. Can, 207, - 
NoKoL Fun Co CAN” (L021), 27 Can, My 

. tt. ~---- Masrimnum charge permia- 
sible. j-—DOMINION  ALILII AKHOCN, 


n. ——— ——— Existing rate unremune- . Pasteur cam—W hether carried ‘ ! 
ratice.}—Re EDMONTON, DUNVEGAN & gy ae a pikes He Tae Ih aanay ' ne (AN24), 
BRitisu COLUMBIA & CENTRAL CANADA = NarionaL Darky COUNCIL (1920), 26 29 Can. Ky, Cas, 39. , 
ase (1920), 26 Can. Ry. Cas. 153.- Can. Ky. Cas. 170.—-CAN. uu, ——— Whether privilogya given to 








0. To institute service of 


« Carri over foreign line-— all gratna apply to drial praa.j - 
Rchange fe bad Are ae TORONTO & MONTHBAL DOAKOH oF 


Aeuied = refrigerator cara.}—CANADIAN ty refuse prepayment of farea.p—He TRADE t. CANADIAN FREIGHT AMOUN, 


INTEKNATIONAL (1024), 30 Can, Hy. Casa. 10. - CAN. 


TABLE ag te ASNOCN. (1920), 26 Can. a Ree oe (1920), 27 Cau. Ry. wy. Necessity fur trvally fired tastffi) 


Ry. Cas. 173. Cas 


Dp. Pul tariffe—Legality bh 
of increase.J—UNION Bad & ParPeR Statea—Surcharve 








-—DOMINION ATLANTIC Hy, Co, t, 


ee ee United NOVA BOOTIA HHUPTRKHA ANKUCN, 


tanadian tolla.}—- CANADIAN NATIONAL iva, (1921), 27 


GON Sy CANADIAN FREIGHT ABBOON. D2 EXCHANGE SURCHAROR, KTC. (1921), Can. Ry. Can, 182, —CAN. 


(1923), 29 Can. Ry. Cas. 317.—CAN. 27 Can. Ry. Cas. 90.-—C 


q. Power of railway to reduce 


AN. ww. Whether crpreaa rales alenild Le 


Tu meet_compctilion.}—MOCLYMONT ¢. kk. Rates of United States not um- higher than ordinary rates. ae 
GRAND TRUNK . Co, elusive measure of charges in Canadua-- = TRAFYIC AsMoUN, 0. CITinn OF fan 
ag Thar a nless conditions ident toat. 


26 Can. Ry. Cas. 160.—CAN. 


}—CUNNING- TREAL, Tuononro & WINNIE (EX- 


bee ¢. CANADIAN Paciric Ry. Co. Preae TOLLA INCKEAAR Casg, 1821) 


MANITOBA & BASRA NR ENMENTS OF — (1920), 27 Can, Hy. Can. 83.—CAN. (1921), 27 Can. Ry, = aoa 
Ww. ts : , : ‘ . doe cream —~liefuaal ty recbuce clase 
aY Epo on Canapa (1920), 26 Ll. OY eer ia ae fA alion--Conmumer jut bene- 


t. URBE 
Comma. ¢. Canadian Paciric Ry. Co. 





age 
Experimental reduction.)-— WINNIPxa 
———---Q Cc RaiLwary FURL DEeALERS ASSOCN. 0. CANADIAN 


JH NATIONAL DASKY COUNCIL 
Expnres TRAPEIC ARKOCN. (108 CHEAM 


(1021), 37 Can, Ry. Cas, 131.—CAN. Paciric RY. Co. & CANADIAN NATIONAL = CLARBIFICATION Pig (1921), 27 Can. 





a. four 
vretes muat aleo be reduced. }—CaXADIAN 


Rte (1931), 27 Can. Ry. Cas. 109.— Hy. Cas. 223.--CAN. 


siete te: willonbe 
dee sehen tf ealenlislon yee 


NATIONAL Mituans’ Assoon. 9. CANA- mm. aig page carb tac gle : ; 
DAN Paciuric Rr, Co, (1992), 27 Can. dlatrictt— Power lo charge different Wiis.) 9 MiNiON SUGAK Co. 0. CanaDian Pacmrio 
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Sect. 4.—Powera: Sub-sect. 6. 


specifically 
AILEY (1834), 2 My. & K. 617; 
Brough. 298 ; 39 B. it, 1042, L. C. 
tutions :--—Mentd. T v oxhay 
gaat esa ", siptth (1850) 10C, B. 164; 
Ue Withon Aer # k. & 4.123; Bailey v. 
31L.3.C. P. 226; Hille. Tupper (1863), 2H. 
Norval v. * Pascoe "(1864), 4 New Kep. 390; 
Waterworks Co. t. Potter (1864), 3 H. C. 300; 
® Harper (1866), 35 L. J. Ex. 130; 
Paving Co. v. J. Kt. Comrs. aiid L. HK. 

Aspden v. Seddon, Preston v. Seddon (1 876), 4 lL. T. 
Luker v. Dennis (1877), 7 Ch. VD. 227; H 
wick Permanent. Benefit Bldg. Soc. (1881), 
Werdeman v. See. Générale D'Electricite (1881), 
( he D. 246; Zetland vr. Hislop Se 

wN. Ry. 9. oe 2. Comrs., (190171 K 
(ide a hiediee) ®. Stanford, [1909] 1 Ch. 
Allen, [1014] 3 K. 05. 642; 
(Basingstoke Canal), Act, 1911, {1914} 1 Ch. 300; 
v. Stlekney, [19EO) 1 K. I. 121; 
v. Dominion Coal Co., [1926] A. C. 108. 


Right to charges for 
CARKERS, Vol. VIIL., p. 218, Nos. 13838-1388. 
(aba dar rates.|. —See, generally, CARRIERS, Vol. 


427; L. CC 


Sect. 5: Sub-sect.1.] | 


5 Lh aie hi ita itn 
enforced by injunction.—KEPPELL v. 
Coop. temp. 


1848), 11 Beav. 
Pe bothan 
Stevens (1862), 
& C. 121; 
Stockport 

Richards 


aywood r. Brnns: 
45 1. T. 699; 
19 
7 App. Cas. 4273 
416; Whitmores 
e U. 
Re Woking Urban Counell 
Barker 
Lord Atratheona S.&. Co. 


conveyance.'!— See 


RAILWAYS AND CANALS. 


Maximum & minimum rates.!|—See, generally, 
CarRiERs, Vol. VIII., pp. 193-207, Nos. 1228. 
1323. 

Rebates on sidings rates.|—See CARRIERS, Vol. 
VIII., pp. 209-213, Nos. 1335-1355. 

Increase of rates .]—See, generally, CaRRIERS, 
Vol. VIIL., pp. 213-217, Nos. 1356-1377. 

Right to lien in respect of charges.|—See, 


generally, CARRIERS, Vol. VIII., pp. 219-224, Nos. 
1391-1429. 


SEcT. 5.—EXERCISE OF POWERS. 
SUB-SECT. 1.—IN GENERAL, 


28. Whether railway company bound to carry 
out works.|—It appeared that a railway co. had 
neither the intention, nor the means, nor any 
probahility of obtaining the means, of completing 
the whole of the line authorised by their Act; 
but they appeared to have the means & intention 


VIIL, pp. 
Undue preference .|—-See, 
Vol. VII, pp. 


Ry. Co. (1021), 27 Can. fy. Cus, 4£3.—- 
CAN. 

lL. Whether express company bound to 
make deduction On account of wrcight 
of alime & tee on fish. }--CANADIAN 
Fisheries AXSOUN. tt. CANADIAN 
Jexvress Co. (1921), 27 Can. Ry. Cus. 
404,~- CAN. 


m. fate mahing--Matter for railway 
companies ~Stubject to control of board.) 

-VANCOUVER ISLAND ANHSOCIATIOD 
Hoartps OF Thabkh t. CANADIAN 
Pacirie Ry, Co. & CANADIAN NATIONAL 
Uae (122), 27 Cun. Ry. Cas. 120,—- 
CAN 

|} Pa --—-,]-—~ DOMINION 
Sette METAL ‘OREN. v. GRAND TRUNK 
Ivy. & Ca uo Pacer Ky. (1923), 
28 Can. Ry. Cas, 84. --CAN. 


Oo. Compelitive conditions holding 
doum talls on wheat —Whether reduction 
muat apply to other grain. )—CANADIAN 
NATIONAL MULLEIS” AHMOCN. 0. CAN A- 
DIAN Pacurie Ry, Co. (922), 27 Can, 
Ry. Cas, 143.- CAN. 

p. Undue preference 
crimination — Prohibition of.) — 
Miwae TOs (REDUCTION 
Friant Rati Cases, 122) (1022), 27 
sa hy. Cas, 153.—CAN. 

How proved —lyridence of 
sual losa,) -SUANISH River Puiu & 


unjust are 


ed 


Parek MILLS &. CANAINAN Pacirtic 
an (1023), 28 Can, Ry. Cans. 100. 
Booman ee ee PAPER MANU- 


FACTURKRS OF WINNITEG © CANADIAN 
Paciviac & CAananlan NATIONAL Ry. 
Cos. (PORT ARTHUR PAPER CAR) 
(1025), 31 Can, My. Cas, 320.-- CAN. 

t. Cuonatruction of tariffa.)-—~RoniIn 
Hoop MILLS ®. CANADIAN PACIFIC HY, 
Co, (1022), 28 Can, Ky. Casa. 50.-- CAN. 

a. afikancance for temporary cur dears 
consiructad by shippers-— lb Acther applies 
fo all comnoditics, }-- ROBERTHON (1).) 
& Co. ¢ GRAND TRUNK Ry. (Tes. 


porary Carn Doorn ALLOWANUK Casp) CANADIAN FREIONT ASSOCN, (1924), 29 


soage 28 Can, Ry. Cas. 66.---OAN. 


icafion to limit Aalf-rate on 
Satie ied onptics, }—~EXPRESS TRAFFIC 
Assoen, &. Toronto & MonTrTReaL 
Hoarps oor Traps = (RETURNED 
Kurrine Rare Caan) (1922), 28 Can. 
Ry. Cas. td.--CAN., 

6. WAetAcr Aipher rales allowed on 
branch linca.}-—-Nova Scotts SHipprtis’ 
aie vw. DomInion ATLANTIC Ry. 

Co. (1922), 28 Can. Ry. Caa, 95.—--CAN. 

é. Canadian Ruilway Act, 1919, 8. 
$45—I Aether applica to traplc af reduced 
ralep—Afcaning of Freight 
trafte.}—Re KepucKen ATER & FREE 
TRANSPORTATION (1923), 28 Can. Hy. 


158-165, Nos. 1027-1005. 


generally, CARRIERS, 
165 103, Nos. 10686--1224. 


et 
ewe ne 


ON ene rin ee eee 


Cas. 110.—CAN. 


6. Order for reducing rates urnthin 
Canada—T'ermint of route in Canada— 
(Greater parl of route through United 
States.|—MINNESOTA PAPER CoO. 4. 
NORTHERN Pacirio Ry. Co, (1923), 28 
Can. Ry. Cas. 168.—CAN. 


f. Whether ieee entilled to refund 
of amount for door used aa bulkhead in 
grain cars.}—RANDALL, GkH & MIT- 
CHELL v. CANADIAN Pacirio iy. Co. 
(1923), 28 Can. Ry. Cas. 323.—CAN. 

g. —--——.]—MANITOBRA GRAIN GROoW- 
rR’ ABSOCN, 0. CANADIAN PACTIIC 
lty. oe (1923), 28 Can. Ry. Cas. 324. 

h. Whether rales on cream may be 
applied to ice cream mix d& bulk: evapo- 
rated milk.} - NATIONAL DAIRY COUNCIL 
» Kxpress TRAFFIC: AssacNn, (1923), 
28 Can. Ry. Cas. $02.-—CAN. 


k. .fpplicalion to reduce minimum 
rate—Comparison with  non-operatire 
rate. J~—-FARQUITARSON tv. GREAT Nanrit: 
ERN & CANADIAN Paciric Ky, Cos. 
(1923), 28 Can. Ry. Cas. 410.-—CAN. 


aa. ~-~~— Where in ercess of physical 
capacity of  curs.}--CALGARY LIVE 
Srock EXCHANGE v. CANADIAN NORTH- 
BERN Ry. & CANADIAN Pacrere Ry. Co, 
(1923), 20 Can. iy. Cas. 207.—CAN. 
bb. Special ara tia ratcs within 
limits af cily—Ul hether may be enforced 
to points vulside boundary.}—Broan- 
VIEW RATEVAYERS’ Agsocn. v, BRIT ae 
COLUMBIA ELECTRIC Ry. Co. (1923), 2 
Can. Ry. Cas. 397.—CAN. 


00. [rrelevancy of comparizona as to 
distance-—VWhere rate nol governed by 
distance.) -QREAT Wrsar Sanpn & 
CGRAVEKL Co. tv. CANADIAN Paci¥ic Ry. 
(inps HILe-WInntrea Ratks oN 
SAND Cask) (1923), 23 Can. Ry. Cas. 
373.~--CAN. 

dd. Mired furnifure-—Including looec 
seala = for ederficlis—Special  ratca 
chargeable. }-— HUDSON'S Bay Co, 


Can. Ry. Cas. 1)2.—-CAN. 


e@. Application for different materiala 
fo be curried at common rates—--Whether 

anted where no trade competition 
turcn the materials.}-—CaNava Cr- 
MENT Co, t. CANADIAN NATIONAL Rya., 
CANADIAN PACIFic hy, & MicInG AN 
CENTRAL Ry. (t924), 20 Can. Ry. Cas 
2 28. CAN. 

ff. Establishment of commodity rates 
— To develop busincas. }-—DALLEY (F. F.) 
& Ca, ¢. CANaDIAN FREIGHT A&®socn. 
(1934), 29 Can. Ry. Cas, 232.—CAN. 

es. Demurrage rulca—l¥ ActAer may be 


relared in particular cases.}— WILLIAMS 
(A. RR.) MACHINERY ‘CO. t. CaNaDILAN 


— 


A. 


7 


to complete a part only. An injunction was 
granted, at the instance of a shareholder, in the 
form of restraining the co. from applying the 


CaR DEMURRAGE BUREAU (1924), 92 
Can. Ry. Cas. 306.—CAN. 


bh. Introduction of mountainous scale 
of rates in non-mountainous area—To 
raise sufficient revenue to work railway 
cficiently.}—GRAND PRAIRIE BOARD 
OF TRADE v. CANADIAN PaciFic Ry. 


Oo. (1924), 29 Can. Ry. Cas. 324.— 
CAN. 


kk. Reduced rate for re-shipment.)|— 
MEIGS PULPWOO) Co. ft. CANADIAN 
NORTHERN Ry. (1924), 30 Can. Ry. 
Cas. 18.—CAN. 


li. Right of objection to preferential 
ralca—In whom vested.J)—BRANTFORD 
vw. CANADIAN PACIFIC) & CANADIAN 
NORTHERN Ry. Co, (1925), 30 Can, Ry. 
Cus. 164.—CAN. 


mm. Rates characd for carriage of eec- 
tric lamps.J}—DALYTH ELECTRIC, LTbD. v. 
CANADIAN FREIGHT AKHOCN, (1925), 30 
Can. Ry. Cas. 382.—CAN. 


nn. Service of notice of constructive 
placement—Car waiting clearance from 
customs, ]—-CANADIAN CAR DEMURRAGE 
BUREAU & BRANTFORD CORDAGK Co. 
vt. CANADIAN NATIONAL Ry, Co. (1925), 
30 Can. Ry. Cas. 385.—CAN. 

oo. Whether carrier entitled to make 
ertra charge for haul out of direct route— 
Where performed for oun convenience.) 
—CANADIAN LUMBHERMEN’S AASOCN. 0. 
CANADIAN NATIONAL Ry. Co. (1925), 
31 Can. Ry. Cas. 3414.—CAN. 


pp. Terminal charge — Definition. }- 

* Terininal change’? means e@ ee 

for the use of goods station & for 
various dutics which a railway co., er 
common carriers, perform in connection 
with the goods consigned to them for 
carriage. — LALJIBITAL SHAMJI ¢. GREAT 
INDIAN PENINSULAR Hy. Co. (1892), 
ae hk. 16 Bom. 434.—IND, 


Pour of railway company to alter 
sseinctule of calculation of ratca.}— 
CRUNI oe t. ene Ata a TEED 
MTATE Ry. ‘o., Ltp UG), IL. L. 

“Additional rates for raluable live 
atock.}--A eel of 13 ea cent. upon 
the declared ue of a horse is not an 
unreasonable addition to the ordinary 
An a eee hae cam 

Y. ‘ 
I. R. 106.—IR. ise 


tt. Power of oy to 
ATRICK nha ae 
figes) Ane. Fhe cae 


PART 1. SECT. 5, SUB-SECT. 1. 
uu. IF Acther espe 
eingilion ore tion of all pacers 
Cc. P. 


lo crercise u 
~ MOORE. vt. MURPHY (1862), 


ane ae eh 
79 


Part I.—Rattway Compantes GENERALLY. 


funds in the construction of the part only, or 
otherwise than with the view & purpose of ‘com- 
pleting the whole.—Conen v. WILKINSON (1849), 
12 Beav. 138; 5 Ry. & Can. Cas. 751: 18 Jur. 
644; 50 E. R. 1013; affd., 1 Mac. & Q. 481, L.C¢. 
d . haw v. Eastern Union Ry. (1850), 


nnotations : 
& Cheshire Junction ft (1850 
eshire Junction Ry. ), 2 Mac. & G. . . 

Hodgson v. Powix (1851), 1 Do G. M. & ri GC. epee 
York & North Midland Ry. (1852), 1 KE. & B.178. Gonad. 
Sharpley v. Louth & East Coast Ry. (1878), 2 Ch. D. 663. 
Refd. Dumvile v. Birkenhead, Lancashire & Cheahire 
Junction Ry. (1850), 12 Beav. 444; Ffooks e. South 
Western Ry. (1853), 1 Sin. & G 142; Shrowabury & 
Birmingham Ry. rt. L. & N. W. Ry. (1833), 4 De G. M. 
& G. 115; Tamar Manure Navigation Co. vr. Wagataffe 
(L863). 4B.& 8. 238. Mentd. Salomons e¢. Latug (1850), 
2 Beav. $39; Kent tr. Jnckxon (1851), 14 Beav. 367: 
Bort e¢. British Nation Life Assce, Assocn, (1859), 33 
L. T. O. 8. 74. 
_ 29. ——.]—On May 4, 1850, a shareholder 
in a railway co. filed a bill on behalf of himself 
& all other sharcholders except defts. the directors 
of the co., to restrain the directors from raising 
money by calls or loans for the carrying on of 
works with the view to the completion of a part 
only of the line. Pitf. moved for an injunction. 
The Master of the Rolls granted the injunction 
on the ground that the carrying on of works & 
raising of money for the completion of a part 
only of a railway was illegal. The Lord Chancellor 
admitted the a eta of the decision of the 
Master of the Rolls, but. dissolved the injunction, 
on the ground of acquiescence & delay in applying 
to the ct. on the part of plitf.--GranaMm vo. BuekKEN- 
HEAD, LANCASHIRE & CHESHIRE JUNCTION Ry. 
Co. (1850), 2 Mee. & G. 146; 2 TE. & Tw. 150; 
G Ry. & Can. Cas. 038; 20 L. J. Ch. 4455 15 
L. T.O.8. 2215 14 Jun 494; 44 BE. R.57, 1. ¢. 
Annotations :-—Consd. Hare vr. L. & N. W. Hy. (1861), 2 

Johu. & HT. 80. Refd. Winch rv. Birkenhead. Lancashire 

& Cheshire Janction Ry. (1852), 16 Jur. 10343) Ffoohs 

South Western Ry. (1844), 1 Sim. & G. 142. Mentd. 

Kent «. Jackson (1841), 34 Beave $673 Noor. Harrop 

(1956), 20 J. P. 6275 Burt cr. British Nation Life Ansee, 

Axsoen. (145%), 33 0. Th. OLS. 745 Ive Urrigathoun Co. of 

France (1870), 38 L. J. Ch. 663. 

30. —--—- When Act permissive.} --- Semble 
the obtaining a private Act of Parliament, enabling 
parties to execute railway works creates an obliga- 
tion on the parties to complete thei. 

This ct. will compel the co. by mandamus to 
perform the legal obligation that they have 
entered into there being no other legal remedy. 
If the landowners do not apply until the powers 
of the co. for the compulsory purchase of lands 
have expired, they are guilty of laches, & we would 
not in that. cause compel the co. to do that which 
would be illegal (LORD CAMPBELL, C.J.) Rt. vu, 
YorRK, NEwWcastTLE & BERWICK Ky. Co. (185]), 
16 Q. B. 886; O Ry. & Can. Cas. 645; 20 1. J. 
Q. B. 503; 17 L. T. O. 8S. 15835 15 Jur. 904 ; 
117 B. R. 121. 

31. —~ - ---~—.l1—In the special Act, it was 
enacted that ‘it should be lawful for” the co. 
to make a line to R., the line in question, “ & if 
they shall think fit,’ a branch; & that the line 
to R. “shall commence at,'’ etc., ‘ & shall 
terminate at R.,’’ & the branch, ‘if the same 
shall be constructed, shall be made" etc. In 
the Act was a power to lease the branch, with 
the powers for making it:—Held: it was not 
obligatory on the co. to make the line to R., the 
peculiar words of the special Act not taking the 
case out of the gene rule.—GREAT WESTERN 
Ry. Co. v. R. (1853), 1 E. & B. 874; 17 Jur. 605 ; 
118 E. R. 663, Ex. Ch.; revag. 8. C. sub nom. R. v. 
GREAT WESTERN Hy. Co. (1852), 1 E. & B. 253. 


:—Refd. Weld c. L. & S. W. Ry. (1562), 32 Beav. 
Mentd. Shackell v. West (18959), 2 E. & E. 346; 


A 
340. : 
Conservancy Board (1879), 48 L. J. Q. B. 


Forbes v. Lee 
402. 
J.-~~- VOL. EZEEVIT. 


- Graham r. Birkenhead, Lancashire | 
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32. —— Though partial executor] 
A railway co. obtained an Act in 1846, which, 
after reciting that it would be attended with 
local & public advantage if a railway were made 
from Y. through M. & C. to B., & that the ca. 
were willing to make the line, enacted that it 
should be lawful for the co. to make the proposed 
railway. By a second Act, in 1840, the co. were 
authorised to abandon the line between M. & C., 
& it was provided that it) should be lawful for 
them instead thereof to make a new line between 
the same two towns. By the frat Act the com- 
pulsory powers to take lands were jimited to 
three years, & the time for making the railway to 
five years, after which time the powers granted 
to the co. were to cease, except as to the part. of 
the line completed, & the land of the uncompleted 
part, if it had been taken by the co. was to revert 
to the landowners. By the second Act the time 
was extended, but a jonger period was granted 
for the exercise of the compulsory powers in 
respect. of the deviation line than in respect of 
the original line. The co. completed the line 
from Y. to M. only, & did not. make the rest, on 
the ground that it} would not) be remunerative. 
After the compuwsory powers of the co. to take 
land for completing the line fram C. ta BR. had 
expired, but while (he powers still continued with 
regard to the substituted line under the second 
Act, a mandamua was applied for by persons whose 
land had been taken for making the completed 
portion of the line, & who also had land on the 
hew proposed fine, to compel the co, to make the 
substituted line between Mo & Cl: Held: (1) the 
Rubstituted portion between Mo. & (. was to be 
treated asx if it had been part of the original 
proposed line between Y. & 3B. 

(2) The statules gave a power to the co., but 
did not oblige them, to make the railway: they 
contained no implied contract between the co. 
the landowners along the proposed line that: the 
railway should be made 

The words “it shall be Tawful for Che said: co, 
too make the said railway "are pertiissive only, 
l& not imperative; A it in a safe rule of construc: 
| tion fo give to words used by the legishature their 
} natural meaning, when absurdity or injustive does 
not follow from such a construction Ghisnvis, Co.) 

(3) The co, by making part of the line had not 
thereby put. themselves ander ano obligation to 
make the remainder... York & Norris MIpLAND 
Ry. Co. rH (1453), 2 RL & BL S5K 5 1 OL Et 
1110; 2vb J. QQ. B. 2253 216. TO. SB. 116; 

17 Jur. 600; 1 WOR. 358s 17 0 PL Jo. SOn | 

118 KOR. 657, Ex. Cho; revag. 8. CL sub nom. KK, 

v York & Nonrtruo Mipnuanp Ry. Co. (E852), 
lB. & B. 178. 
Annolctions: Aa_to (2) Fold. GW. Ry. wm Ht. Ci8td), | 

*. & BR. 874. Consd. Astley vr. M. 8K. & L. Hy. (UR58), 2 

De G, & J. 453° Seottlah North Enaatern Ry, o. Stewart 
(185%), 33 L. T. 0. 8. 8075) Swansea Tinprevements & 
Tram. Co. r. Swansca & Mumbloe ee (18HO), 3 Hy. & 
Can. Tr. Cas. 339, Apld. HK... GW. My. chaos, a 


L. J. Q. NN. 572. Cons. Dariaston L. Bo. Lb. & N 
Ity., (1804)2Q. B. 604. Refd. Kor. L.& Y¥. My. (P52), 
7 i 





t 
' 


Ity. & Can. Cas. 260; It. v. Atmberwate ly. (1455) 
20 L. Te. OS. 2463 Forbes vr. Lao Counervancy Hoard 
(1879), 48 L. B. 4025 Boor brench (LATO), 





J. iJ 
4Qy. B.D. . 8. k. Ry. v. Hy. Comre. (18810, 3 Ry. & 
Con Tr. ns ae ua A... r. nan air Fg = FAR 
Generally, Mentd. Morgan vr. Parry At), 1. HS, 308 | 
Fibers ¢. Roberta (1862), 3B. & S184: Taruas Manure 


Na on Co. ¢. Wagataffe (1463), 61. & 8, 288; Jultus 
e. Oxford (Bp.) (1886), 5 App. Cas. 214; KR. vo. Turner 
& Hodgson (1897), 76 L. T. $58. 


33. —-— wee J LANCABIIRE & YORK- 
SHIRE Hy. Co. v. R. (185%), 1 BF. & DS. 474, ns 
1 W. R. 307; 118 FE. OR. 664, n., Bx. Ch. 3 revag. 
8S. C. eub nom. R. v. LANCASHIRE & YORKSHIRE 
Ry, Co. (1452), 1 BE. & B. 228. 
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Sect. 5.—Ezercise of powers: Sub-sects. 1 & 2. 
Sect. 6.) 
34. --— ~——— Re-instatement of railway.]-— 


By a railway Act the G. W. Ry. co. obtained 
wer to purchase compulsorily a railway which 
ad been made privately without the sanction of 
Parliament. By sect. 18 of railway Act the 
maintenance of the railway in question & the 
sidings & workings connected therewith were 
thereby sanctioned, & the railway for the purposes 
of tolls, rates, & taxcs, & for all other purposes 
whatsoever, were to be deemed to be part of the 
G. W. Ry. system. Under the land over which 
the railway ran was a valuable deposit of clay, 
which was reserved to the owners of the land 
upon the sale of the land to the railway co. The 
owners gave the railway co. notice, under Rail- 
ways Clausen Consolidation Act, 1845 (ce. 20), 
8s. 79, of their intention to work the clay lying 
under & within forty yards of the railway & the 
railway co. not having elected to purchase it 
under Railways Clauscs Consolidation Act, 1845 
(c. 20), 6. 78, they proceeded to work it according 
to the usual manner of working in the district— 
namely by open quarrying. The result) of #0 
working it was to let down the railway. The 
railway ca. having refused to reinstate the railway, 
the owners of the clay, who mainly used the rail- 
way for the conveyance over it of the clay, 
applied for a mandamus to the railway co. to 
reinstate if so that it} might be available for 
traffic :-- Held : the provisions of the railway Act, 
being merely enabling & not imperative, the 
railway ¢o. were ander no obligation. either to 
maintain or to reinstate the railway, & conse- 
quently a mandamus to compel them to reinstate 
it} could not be granted.-~R. 7. Great WiEsTeERN 
Ry. Co, (E808), 02 1. 0 Q. B. 572: 69 1. T. 572; 
97. 1. R678 3 87 Sol. Jo. 660. 9 RL 1, CO. A. 


Annotations : - Consd. Darlaston LL. Ke a. Lb. & No We. Ry., 
ea 2Q. 35. 604. Refd. A.-G. 7. Shmpswon, [1902] 2 Ch. 
ef> See COMPULSORY PURCHASE OF 


LAND, Vol. XL, p. 103, No. 1. 

35. —--- When Act imperative. Effect of sub- 
at ten permissive Act.'—-By the original Act, a 
Thilway co. was empowered to construct a line 
from S. to B. & in a subsequent. sect., reciting 
that. it was expedient that. an improved com- 
munication should be formed towards X. it) was 
enacted that the co. was thereby required to 
take all necessary steps to obtain an Act of 
Parliament to form such communication, “ &, 
on such Act) being obtained, the co. shall & are 
hereby required to make such communication 
accordingly.” The line from S. to B. was part 
of the then communication towarda X. In the 
next session, an Act of Parliament was obtained 
by the co. to alter the line from S. to B. & the 
language waa enabling only +--Held: when such 
subsequent. Act. was obtained, altering the line 
from S. to B., it: was obligatory on the co. to make 
such altered line by virtue of the clause in the 
original Act. requiring the company to take all 
necessary steps for obtaining an Act to make an 
improved communication towards X.—-GrEaAT 
Wratern Ry. Co. v. R. (18568), 22 L. T. O. 8. 
215; 2 W. R, 64, Ex. Ch.; aty. 8. (. sub nom. 
R. v. GREAT WESTERN Ry. Co., Ex p. Fisuer, 
1E. & B, 774. 


Annutation >~--Oonsd. Weld oe. South Westorn Ry. (1863), 
Ti W. R. 448. 


PART I. SECT. 5, SUB-SECT. 2. 
deck ae F ln actucea fo tance 
a ar 
Failure A railway te comply wit 


Co. . 
& Eastern 
Ca., 
Rr. Co. 


Lae a 


atatutory requirements.}-~YALB HoTEL 

LTD. ¢. Vanxncotver, Vicororta 
RAILWAY 
GRAND Forks & KRYTrTie 
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36. ——— Where more than one line autho- 
rised.j—Although the ct. will not, under some 
circumstances, permit the formation of a portion 
only of one railway, it will not, in its discretion, 
prevent the construction of one line where several 
are authorised to be made by the same Act.— 
Hopason v. Powis (Ear) (1851), 1 De G. M. 
& G. 6; 7 Ry. & Can. Cas. 967; 21 L. J. Ch. 
17; 18 L. T. O. S. 103; 16 Jur, 1022; 42 BE. R. 
453, L. JJ. 3 reveg. (1850), 12 Beav. 529. 
Annotations :-—Retd. Graham v. Birkenhead, Lancashire & 

Cheshire Junction Ry. (1856), 12 Beav. 460; Ffooka v. 

South Western Ry. (1853), 1 Sm. & G. 142. 

37. Construction of special Act—-Whether per- 
missive or imperative.)—York & NoRTH MIDLAND 
Ry. Co. v. R., No. 32, ante. 

38. .|—R. v. NORTH METROPOLITAN 
Ry. Co. (1856), 27 L. T. O. S. 156. 

As to construction of bridges.|— 
See Part II., Sect. 3, post. 
.|—See, generally, STATUTES. 

39. Whether special Act amounts to contract— 
With landowners.) —-YorK & NORTH MIDLAND 
Ry. Co. v. R., No. 32, ante. 

40. With public.}] — An Act of Parlia- 
ment constituting a railway co. is a contract 
between the co. & the public, the performance of 
which the public has an interest in enforcing; & 
therefore a railway co., with the ordinary powers 
was restrained from carrying on the business of 
coal merchants, at the suit of the A.-G., on the 
relation of a stranger to the co. 

The effect of those sects. [Railway Regulation 
Act, 1844 (c. 85), ss. 16, 17] is not to take away 
cither the right of the A.-G. to file such an in- 
formation at his discretion, although there is no 
certificate of the Board of Trade, or the juris- 
diction of the ct. to entertain such a suit. The 
only effect is, that if the Board of Trade has 
certifled to the A.-G., he ix bound to act & compel 
the railway co. to abstain from doing that which 
is in violation of the law; in that particular case 
he can exercise no discretion, he must sue 
(Kinpensiey, V.-C.).—A.-G. vo. GREAT NORTHERN 
Ry. Co. (1880), 1 Drew. & Sm. 154; 29 L. J. Ch. 
M4; 21. T. 653; 6 Jur. N.S. 1006; 8 W. R. 
656; 62 KB. R. 337. 

Anaclalions —~Consd. A.-G. ». G. BR. Ry. (1879), 11 Ch. DD. 


Refd. Hare r. LL. & N. W. Ry. (1861), 30 1. J. Ch. 


R17; G. W. Ry. e. Met. Ry. (1863), 9 dur. N.S. 582 ; 
Mentd. 














ee 








Norton vr. L. & N. W. Ry. (2878), 9 Ch. D. 623. 

Kevershed ro iL. & N.W. Ky. (1877), 2 Q. B.D. 2543 A.- 

tv. Manchester Compn.. (2906) 1 Ch. 645: A.-G. & Bristol 

Waterworks Co, 7. West Gloucestershire Water Co. (1909), 

1Ot LT. 258. 

Construction & repair of railways.!—-Sce Part 
T]., poat. 

Equipment & working of ratlways.|—See Part. 
TII., post. 


Limitation of powers.'-—See. generally, Cor- 
PORATIONS, Vol. XITIT., pr 354-389, Noa. 922- 
1008; Compantes, Vol. X., pp. 1163-1170, 


Nor, 8237-8408. 

Time within which powers exerctsable.}—Sce, 
generally, COMPANIES, Vol. X., pp. 3170, 1171, 
Nos. 8309-8811, 


SUB-SECT, 2.—-INTERFERENCE BY COURT. 

41. When injunction granted—Against direc- 
tors of company-——-To restrain debiting of deposit.j— 
On an application being made to Parliament for 
an Act to extend the N, & E. Ry. co. a subscription 


EASTERN RalLwary & Naviaation Co. 
& NAavinaTIon 
tee n ——— Al 


instance of sharcholder— 
To restrain company aktae calle to 
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contract was entered into, & the Parliamentary 
deposit therein mentioned was professedly paid 
for by the directors, while in fact it consisted of 
a sum borrowed by them, & subsequently debited 
to the N. & A. Ry. co., in which the N. & E. Ry. 
co. was incorporated by the Act applied for. 
The ct. an injunction restraining directors 
of the N. & A. Ry. co. from debiting that. co. with 
the deposit, or any sums paid for calla made in 
respect of the amounta mentioned in the said 
contract.—SPACKMAN v. LATTIMORE (1860), 3 Giff. 
16; 41. 7.45; 7 Jur. N. 8.179; 9 W. R. 220; 
660 E. KR. 304. 

42. ——— To restrain user of land acquired for 
railway—Purohase-money not pald.}—-A railway 
co. agreed to purchase lands required for the 
purposes of the undertaking. The purchase- 
money was ascertained. & the co. took possession 
& constructed their railway, but no part of the 
purchase-money was paid, nor was & conveyance 
executed. The vendor brought a suit to obtain 
payment, in which suit a receiver was appointed, 
& he afterwards obtained a decree, ordering 
specific performance, & declaring his lien for the 
purchase-money, with liberty, in default of pay- 
ment, to apply in chambers as to enforcing his 
lien by a e. Default having been made, the 
lands were put up for sale, but no person bid ; 
whereupon pltf. moved that. the order for sale 
might be discharged, that the co. might be ordered 
to give up possession to pltf., & in the meantime 
be restrained from running any engine over or 
otherwise continuing in possession of the Jand : - 
Held: an injunction to restrain the co. from 
continuing in possession ought. not. to be awarded, 
at all events until after another attempt had been 
made to sell the land.-- WILLIAMS ¢. AYLESBURY 
& BUCKINGHAM Ky. Co, (1873), 28 LT. 5475 21 
W. R. 819, LC. 

Annotation :---Conad. Allgood «. Merryhenut & Darlington ity. 

(1886), 338. Ch. DD. 471. 

- +,)-—-See COMPULSORY 
Lanp, Vol. XL. p. 217, No. 1013. 
To restrain application to Parilament.,---- 
See InsuNcTION, Vol, XXVITL, pp. #87, 488, Nos, 
913-020. 

— Effect of delay.!— See INgcunceron, Vol. 
XXVIII., pp. 420, 421, Nos, 451-154, 45x, 460, 

——--~ Necessity for joinder of Attorney-General.| 
—See InNsuncTION, Vol. AXVITT., pp. 414-498, 
Nos. 068, 976, 982, 984. 990, 907. 

43, When mandamus granted — To compel 
completion of line.]|—A railway co., authorised by 
their special Act to construct a main line with a 
branch, had nearly completed their main line, & 
had taken no steps towards commencing the 
branch :—Held: the remedy for not commencing 
the branch, if any, was by mandamua.—A.-G. v. 
BIRMINGHAM & OXFORD JuNcTion Ry, Co, (1851), 
4 De G. & Sm. 400; 7 Ry. & Can. Cas. 972; 18 
L. T. O. 8. 33; 15 Jur. 1024; 64 B. R. 025; affd. 
on other grounds, 3 Mac. & G. 453, 1. C. 
Annolations :— ~A.-G.r. L. & N.W. Ry., (1900 .B. 

7k. Mentd. nad wi. & N. W. Ry. (18605, 8 We 83, 

4A. —R. v. YorK, NEwcastLe & 
BrRwWIck Ry. Co., No. 30, ante. 

45. ——~J-—(7REAT WESTERN Ry. 
vw. R., No. 31, ante. 

. oo IR, ov. 


Co., No. 34, ante. 


Oe neers 


ence ewe 


naam eatneieemaeand 





Co, 


or ee rene 


GREAT WESTERN Hy. 


ee wee 


compiee construction of railwoy——Where | 
to construct a railway, baile & 9 ti | ffewal > 

r iw a Bi; 
operation part tn dus tine, & after ten : 


, Act, 1842 


Oe ete meee etree 


PURCHASE OF | 


; to cover duty.}--(1) By Railway Passenger 


i to avail themselves of it. 


At instance of Attorney-General.}— See | 


yeare made calla, 
ing the remainder :— Held: | 
& any shareholder was en- 
titled to restrain proceed 


Crown Practice, Vol. XVI, pp. 480, 187, Nes. 
3683-3685, 36RD, 3602. 

~~~] ~-See Crown Practice, Vol. AVE, pp. 289, 
290, 201, 203, 2N0, BLT, SLs, 332, G42, Nos. LOLs, 
1016, 1029, 1081, 1033-1087, LOSd, LL1O, 1206, 
1299-1802, 1496-1408, 1047, 1648, 


Stcr. §.—--RATES, TAXES, AND DUTIES. 

Sec Railway Passenger Duty Act, 1842 (c. 70); 
Cheap Trains Act, 1883 (¢. 34), 

47. Duty on passenger fares —-Who Is llable— 
Company pramene running powers —Duly to keep 
accounts.) -—-By Railway Passenger Duty Act, 
Is42 (c. 7), 8. 2, a duty is imposed on sums 


of money received by railway cos. in respect. of 


passenger traffle: & by Railway Passenger Duty 
(c. 70), a. 4, an account of such suma 
is to be kept by the persons so receiving: or 
charging the same, who are to pay the duty 
thereon :—Held: the persons who actually re- 
ceive the money without regard to the question 
for whose ullimate benefit sueh money ia received, 
are the persons to keep the accounts & to pay the 
duties, 

Where the G. W. OR. co. had made a loop line 
over which the M. Ry. co. had, by Act of Parlia- 
ment, running powers, & such powers were exer- 
cised by the M. Ry. co. through its servanta, 
thyines & carriages independently of all control by 
the GW. Ry. co.. but the fares received at the 
stations on the loop lines for passengers carried 
by the M. Ry. co. were, in facet, received by the, 
clerks of G2 W. Ry. co., though they were so 
received for the benefit of the M. Ry. co, 1~-Held: 
the Gi. W. Ry. eo. was bound, as actually receiving 
the fares, to keep the accounta & to pay the duty. 

GnKAT WrestTeERN Ry. Co. ow A.-G. (1866), 
Il. ROD. 1.123 357. 7. Bx. 128; 14 7. T. 33, 
12 Jur. N.S. 4173 14 W.R. 510, 0.3 a ffy. ateb 
vom, AG OXFORD, WorCksTeER A WOoLVER- 
HAMPTON Ky. Co. (1862), 7 TL & N. 840, 

48. -.- On what amount payable - Whole 
amount paid by passenger. Extra charge im ae 
uty 
Act, 1842 (¢«. 79), 8. 2, & sched., a duty at. the rate 
of 5 per cent. ia made payable upon all sums re- 
ceived or charged for the hire, fare, or conveyance 


(of passengers conveyed for hire upon any railway. 


Defts., by a local Act, were prohibited from charg- 
ing to their passengers more than certain aspecifled 
auins per mile, which sums were to include all 
expenses incidental to their conveyance, except 
govt. duty. Defta., in addition to the sum 
charged by them to their passengers for conveyance, 
charged to & received from such passengers a 
further sum at the rate of &b per cent. on the former, 
to cover the govt. duty. 1¢ Crown claimed duty 
on the latter sum as well as on the former: Held: 
the Crown was entitled to duty on the whole 
amount received from the passengers, even though 
such amount should exceed the maximum charge 
for conveyance fixed by the local Act. 

(2) Defts. attached to certain of their night 
trains sleeping carriages for the accommodation of 
such of their first clans passengers aa might choose 
For the use of thens 
carriages such pasrengers were charged an extra 
sum in addition to the ordinary first clasa fare. In 
addition to couches with pillows, sheets, & 


he might be the «uly sharcholder 
ptiectne thereta.—- DuMnLE &. Preren- 
soRmatan & Lake CHEMUaG Hy. Co, 
inga, though i (1465), 12 Gr, 74.--CAN. 

8 2 


with a view of | 
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blankets, each carriage contained a_ lavatory, 
water closet, & other conveniences. Passengers 
using such carriage were not disturbed during the 
night by demands for their tickets; & if they 
arrived at their destination in the middle of the 
night, the carriage was put into a siding, & the 
passengers allowed to remain in their beds until 
the morning. A special servant was employed to 
wait upon them, call them in the morning, & bring 
them hot water. The Crown claimed duty upon 
the sums charged to passengers for the accommo- 
dation provided in the sleeping carriages :—Held : 
such accommodation was incidental to the con- 
veyance of the passengers, & the Crown was 
entitled to the duty claimed.—A.-G. v. LONDON 
& NorTH WESTERN Ry. Co. (1881), 6 Q. B. D. 216 ; 
50 L. J. Q. KB. 170; 44 L. T. 236; 45 J. P. 390; 
29 W. BR. 346, C. A. 

Annotation : —As to (2) Apld. A.-G. v. Furness Ry., [1899] 


2 Q. B. 267. 
-—— Extra charge for sleeping 


49. 
accommodation.|—A.-G. v. LONDON & NORTH 


WESTERN Ry. Co., No. 48, ante. 

60. ——- ——— Extra charge for reserved 
compartments.]—By Railway Passenger Duty Act, 
1842 (c. 79), s. 2 & sched., a duty at the rate of 5 per 











cent. is made payable upon all sums received or , 
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charged for the hire, fare, or conveyance of pas- 
sengers conveyed for hire upon any railway. By 
Cheap Trains Act, 1888 (c. 34), s. 2 (1), fares not 
exceeding the rate of Id. a mile are exempt from 
duty. 

i ealway co., whose third class fares did not 
exceed ld. a mile, abolished all its second class 
carriages & fares, & in lieu of them introduced a 
system by which third class passengers, after 
taking & paying for their tickets, could for an 
extra charge procure supplementary reserve 
tickets, entitling them to travel in reserved third 
class compartments not available for the ordinary 


third class passengers who had not paid the extra 
charge :—Held: the extra sums were re ; - 
o the 


respect of extra accommodation inciden 
conveyance of the passengers, & the Crown was 
entitled to duty upon the sums received by the 
railway co. in all cases where the sum paid for the 
supplementary ticket when added to that paid for 
the ordinary third class ticket exceeded ld. a mile. 
—A.-G. v. FURNESS Ry. Co., [1899] 2 Q. B. 267; 
68 L. J. Q. B. 623; 80 L. T. 710; 63 J. P. 326; 
15 T. L. R. 289; 43 Sol. Jo. 381, D. C. 

——— Cheap trains.]|—See Carriprs, Vol. VIII., 
p. 156, No. 1011. 

Liability to land tax.|—See LAND Tax, Vol. 
XXX., pp. 299, 300, Nos. 6, 7, 9, 11. 

Liability to rates.|—See Ratrs & RATING. 


Part I1—Construction and Repair of Railways. 


SrctT. 1.—IN GENERAL. 

See Railways Clauses Consolidation Act, 1845 
(c. 20), ss. 6, 16. 

51. Who may construct railway—Refusal of 
company to exercise powers—Construction of local 
Act.|—-An Act of Parliament empowered a canal 
co. to construct certain canals & railroads, paying 
compensation to the owners of lands used; & also 
to make railroads to iron works, etc., within eight 
miles of the canals or railroads first mentioned ; & 
it provided that, if the owners of certain species of 
property situate within eight miles from any part 
of the canals or railways before particularly de- 
scribed & authorised to be made, should think it 
expedient that railways should be made through 
the lands of other persons, for the purpose of 
conveying goods from the canals or railways before 
particularly described, & if the co. should refuse 
to make such railways under the powers given 
them by the Act, such owners might, at their own 
cost, make the railways, paying compensation to 
the proprietors of the lands over which they were 

be made; & that the railways so made should 

be open to the public, on payment of such tolls as 
the co. could demand. A subsequent Act incor- 
porated a tramroad co., & gave them, or the canal 
co., power to make certain railways, & to take 
thereon the tolls authorised by the former Act; 
& it provided, that the cos. should have the same 
owers for recovering the tolls as were given by 
Ene first Act; & that the several clauses, powers, 
authorities, regulations, limitations, exemptions, 
restrictions, privileges, penalties, forfeitures, pun- 
ishments, & provisions therein contained, should, 
as far as the same would apply & the case would 
admit, extend to the works constructed under the 
new Act, & should take effect, operate, & be put 
in execution & used & exercised, & be applied & 
enforced, in hi ge of the making, maintaining, 
& using the said works, & regulating the convey- 


ance of goods thereon, for punishing offences 
relating thereto, & for purchasing & selling lands 
& ascertaining the value thereof, & determining 
& assessing damages, & with respect to all matters 
whatsoever in anywise concerning the works made 
under the new Act, as fully & effectually, to all 
intents & purposes, as if the same clauses, etc. had 
been repeated & enacted in the new Act, & as if 
the works authorised by the new Act had been 
part of the undertaking authorised by the first Act, 
& as if the tramroad co. had been therein named 
instead of the canal co.:—-Held: this did not 
authorise owners of the specified kind of property 
within cight miles of the new works, unless 
authorised by the first Act, to make railways, etc., 
from their property to the new works.—-SirHOWwyY 
TRAMROAD Co. v. JONES, HOMFRAY v. JONES (1823), 
3 Ad. & El. 640, n.; 5 Nev. & M. K. B. 88; 38 
Nev. & M. M. C. 185; 111 F. R. 556. 

52. ——— Private landowner—For public pur- 
poses.|—By a clause in a railway Act, after 
reciting to the effect that the proposed line 
skirted the sea & would obstruct the traffic between 
the sea & the lands on its shore, & so deprive the 
lands of their natural advantages of position as 
respected the sea, & that the lands abounded with 
minerals, which in some cases belonged to persons 
not owners of the surface, & were well situated for 
manufactories & other purposes of commerce, & 
that it was desirable to give facilities of access 
between the lands & the sea & from the sea & the 
lands on the seaward side of the line to parts 
inland: it was enacted to the effect that the 
owners or occupiers of any lands, manufactories, 
or mines, lying near or adjoining the railway, & 
in parts adjacent, might at any time make any 
railways across the railway, not crossing it on a 
level, & use them for the benefit of themselves & 
of all & every other person & persons to whom 
they or any of them may from time to time give 
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leave, & in such way & for such purposes as they 
or any of them may require. A neighbouring 
landowner proposed to construct a railway on his 
own land & to carry it under the co.’s railway, & 
to use it as a public railway for general traffic :— 
Held: he was entitled to do so, & the clause in 
the Act did not restrict the use of the cross railway 
to purposes connected with the more convenient 
enjoyment of the neighbouring lands.—HUGHES 
v. CHESTER & HOLYHEAD Ry. Co. (1861), 3 De 
G. F. & J. 8352; 31 L. J. Ch. 97; 7L. T. 197; 8 
Jur. N.S. 221; 10 W. R. 219; 45 E.R. 914, L. JJ. 


Annotation :—Refd. Lancashire Brick & Terra Cotta Co. v. 
L. & Y. Ry., (1902) 1 K. B. 381. 


58. Discretion as to method of execution of 
works.|—-LONDON & BIRMINGHAM Ry. Co. vw. 
GRAND JUNCTION CANAL Co., No. 138, post. 





54. As to gauge.|—BEMAN v. RUFFORD, 
No. 416, post. 
55. If exercised bona fide.|—(1) Lands 





required by a railway co. for accommodation 
works are lands required for the purposes of ‘‘ the 
undertaking” or ‘* of the railway.’”’? Every work 
which a railway co. is empowered to do, not merely 
what it is compelled to do, is a purpose of the 
undertaking. 

(2) The word ‘necessary’? in Railways 
Clauses Consolidation Act, 1845 (c. 20), 8s. 68, 
refers to the obligation to make good the interrup- 
tion, & does not confine the co. to any particular 
mode of doing the works. Where there are several 
modes of doing the works, the co., acting under the 
advice of their engineer, are the sole judges which 
mode should be adopted ; but if they do not act 
bond fide the ct. will interfere.—WILKINSON v. 
HULL, ETc. RAILWAY & Dock Co. (1882), 20 Ch. 
D. 823; 51 L. J. Ch. 788; 46 L. T. 4453; 30 W. It. 
617, C. A. 

Annotations :—As to (1) Refd. Re East. & West India Dock 
Co. (1888), 38 Ch. D. 576. As tv (2) Reftd. Goldberg v. 
Liverpool Curpn. (1900), 82 L. T. 362. Generally, Refd. 
Clyde Navigation Trustees v. Blantyre, [1893] A. C. 703. 
56. Right to construct necessary works.|— 

An information was filed at the relation of one of 

the comrs. appointed under local Acts against the 

Eastern Counties Railway co. & the Northern & 

Eastcrn Railway co., for the purpose of restraining 

them by injunction, from constructing or making 

any covering or building over certain streets & 
courts within the jurisdiction of the said Acts. 

Defts. were desirous of building a station, & for 

that purpose proceeded, under the powers of their 


Act, to arch over certain streets within the jurisdic- | 


tion of the said Paving Comrs. The Lord 
Chancellor held on appeal, that an injunction 
should issue to restrain defts. from constructing 
or making any covering or building over the streets 
in question, further or otherwise than might be 
necessary for the purpose of constructing the 
railway, but at the same time directed a case for 
the opinion of the Barons of the Ct. of Exch., as 
to the right of the co. to cover in or build over 
such streets for the purposes of a station. Their 
Lordships having certified that they were of 
opinion that defts. were entitled, if it was necessary 
or reasonably convenient for the construction 
of a station & proper warehouses to construct 
such coverings or buildings, by arches or otherwise 
over the streets within the jurisdiction of the 
Paving Comrs. :—Held: the injunction should be 
dissolved, the fact of the commencement of the 
works by defts. being sufficient proof of the neces- 
sity for, & the convenience of such buildings 
A.-G.v. EASTERN COUNTIES & NORTHERN & EASTERN 
Ry. Cos. (1842), 2 Ry. & Can. Cas. 823, L. C. 


Annotation :-—Consd. London & Blackwall a v. Limehouse 
District Board of Works (1856), 3 K. & J. 123. 
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57. -——.|—Sect. 5 of [a] special Act of 1884 
gave defts. power to make the subway under the 
street & it was practically impossible for them to 
make it without interfering with the surface, 
considering the nature of the work & the number 
of pipes under the street. The legislature must 
have necessarily intended that defts. should open 
the street. Defts. had committed no excess, but 
only what their Act authorised them to do & so 
no action would lie against them, pltfs.’ remedy 
if any being by way of compensation (LORD 
EsHER, M.R.).—LANDROCK v. METROPOLITAN 
District Ry. Co. (1886), 3 T. L. R. 162, C. A. 

58. Agreement requiring consent of ad- 
joining owner.|—A railway Act provided, that it 
should not be lawful for the railway co. to make 
or establish any ‘‘ public ”’ station, yards, wharves, 
waiting, loading, or unloading places, warehouses, 
or other buildings & conveniences for the deposit- 
ing, receiving, loading or keeping any passengers 
or cattle, or any goods, articles, matters, or 
things, upon the estate of R. G. without his 
consent :—Held: the word ‘ public” did not 
necessarily override the whole sentence, & if it 
did, then from the subsequent clauses, every 
convenience connected with the railway must 
be considered as for the public use.—GORDON v. 
CHELTENHAM Ry. Co. (1842), 5 Beav. 229; 2 Ry. 
& Can. Cas. 800; 49 EK. R. 565; on appeal, 2 
Ry. & Can. Cas. 872, Li. C. 

An aoe -—Mentd. Hood v. N. E. Ry. (1870), 19 W. R. 


59. ——- What amounts to ‘‘ necessary ’’ 
works—Not most economical.]—The words ‘ pur- 
poses aforesaid,” in Railways Clauses Consolidation 
Act, 1845 (c. 20), s. 32, refer only to the purposes 
mentioned in that sect. The remedy against the co. 
in such cases may be by suit for injunction as well as 
by action for damages. An act is not ‘‘ necessary ”’ 
within Railways Clauses Consolidation Act, 1845 (c. 
20), s. 16, merely because it enables the co. to 
execute their works more cconomically. Whenarail- 
way co. for the construction of their works erected 
a mortar mill on part of their land close to the 
place of business of pltf., who complained of the 
injury & annoyance occasioned by the noise & 
vibration :-—-Held: the mortar mill was not 
necessary for the construction of the line, & an 
injunction granted accordingly.—FENWICK  v. 
East LONDON Ry. Co. (1875), L. R. 20 Eq. 544; 


44 L. J. Ch 602; 23 W. R. 901. 

Anno‘ations :—Apld. Pugh v. Golden Valley Ny. (1879), 
12 Ch. D. 274. Consd. Harrison v. Southwark & Vauxhall 
Water Co., [1891] 2 Ch. 409; Morrls v. Tottenham & 
Forest Gate Ry., [1892] 2 Ch. 47. Refd. C. & S. L. Ry. 
v. LC. C. (1891), 7 T. L. I. 643 3 A.-G. v. Met. Ry., [1894] 
1 Q. B. 384; Barnard v. G. W. Ry. (1902), 86 L. T. 798. 
Mentd. Norton v. L. & N. W. Ry. (1878), 9 Ch. D. 623. 


60. -]}—The power conferred 
on a railway by Railways Clauses Consolidation 
Act, 1845 (c. 20), s. 16, to divert the course of a 
river or road, ‘‘in order the more conveniently 
to carry the same over or under or by the side 
of the railway, as they may think proper,’ is to 
be taken as cut down and qualified by the proviso 
that it be an act necessary for making, maintain- 
ing, altering, or repairing & using the railway. 

Such power, therefore, only authorises such a 
diversion when the road or river presents an 
actual obstacle to the construction of the line, & 
not in a case when the diversion is merely for the 
purpose of saving the co. expense.—-rUGH Uv. 
GOLDEN VALLEY Ry. Co. (1880), 15 Ch. D. 330; 
49 L. J. Ch. 721; 42 L. T. 863; 28 W. R. 863, 














Annotations :-—Consd. Wilkinson v. Hull, etc., Ry. & Dock 
Co. (1882), 20 Ch. D. 323; Morris v. Tottenham & Forest 
Gate Ry., [1892] 2 Ch. 47. . Glasgow Corpn. v. 
Farle (1888), 13 App. Cas. 657; C.& S. L. Ry. » L. C. C. 
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Sect. 1.—Zn general.) 
1891 7 1; I ry R. 643 : A.-G, v. Met. Ry., {18 4) 1 Q. B. 
vv : Emaloy v. N. E. Ry., (1896) 1 Ch. 418; L. & N. W. 
-_ v. Ogwen District Council (1899), 80 L. T. 401. 
rent d. Pearson v. Pearson (1884), 27 Ch. D. 145. 


61. Accommodation works.}—Railways 
Clauses Consolidation Act, 1845 (c. 20), s. 14, is 
to be construed as referable to the line of railway 
alone, whereas Railways Clauses Consolidation 
Act, 1845 (c. 20), s. 16, comprehends all collateral 
works, therein called accommodation works, 
which may become necessary in consequence of 
the formation of the railway itself.—BEARDMER vv. 
LONDON & NoRTH WESTERN Ry. Co. (1849), 1 
Mac. & G. 112; 5 Ry. & Can. Cas. 728; 1 H. & Tw. 
161; 18 L. J. Ch. 432; 13 Jur. 327; 41 E. R. 
1205. 


Annotations :—Mentd. L. & N. W. Ny. v. Sinith (1849), 13 
8 > A.-G. v. Tewkesbury & vern Ry. 


L. T. O. S. ; 

(1863), 1 De G. J. & Sm. 423. ; 

62. In navigable river.|—To an action 
on the case by the owner of vessels navigating a 
navigable river against a railway co. for filling 
up & obstructing part of the bed of the river, 80 
as to prevent the water from flowing on in its 
accustomed channel in as ample a manner as it 
otherwise would have done, & for consequent 
injury to pltf., defts. pleaded that they had done 
the things complained of under & by virtue of 
their special railway Act & Land Clauses Con- 
solidation Act, 1845 (c. 18), & Railways Clauses 
Consolidation Act, 1845 (c. 20), which were 
incorporated therewith ; that the part of the river 
obstructed was among the lands delineated upon 
the plans & sections & books of reference deposited 
with the clerk of the peace; that they entered, 
etc., for the purpose of constructing the railway, 
& not otherwise; & that it was necessary to 
construct the railway in the manner complained 
of, etc. :—Held: under Railways Clauses Con- 
solidation Act, 1845 (c. 20), s. 16, a railway may 
be constructed upon the bed of a navigable river, 
so as to interfere to some extent with the flow 
of the river & with the navigation, although under 
Railways Clauses Consolidation Act, 1845 (c. 20), 
8s. 16, a railway co. has no power wholly to alter 
the course of such a river.—ABRAHAM v. GREAT 
NORTHERN Ry. Co. (1851), 16 Q. B. 586; 20 L. J. 
Q. B. 822; 17 L. T. O. 8S. 163; 15 Jur. 855; 117 
BH. R. 1004. 

63. Duty to do as little damage as may be.]—- 
A railway co., in the progress of their works, 
proposed to cross a mill stream by a bridge, to be 
supported in the centre of the mill stream by two 

iles bern 16 feet apart. The bridge was to 

e 6 feet in height above the level of the water. 
Pitf., the owner of the mill, asserted that the 
pee was insufficient to allow barges to pass 
under, & also that placing piles in the stream would 
impede the flow of the water, & thereby stop the 
working of the mill. The co. adduced affidavits 
of engineers to show that the level of the railway, 
& the nature of the ground upon which the 
embankments were founded, prevented them from 
making the bridge of a greater height, & they also 
showed, that over a public navigable river, which 
was connected with the mill stream, there were 
some bridges only 6 feet high; &, moreover, 
that, at the time of the passing of their Act, there 
was, over this mill stream a bridge of that height, 
though such bridge had since been pulled down 
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65 i. head d tu act without negligence.) 
URBERO LAKH ST. JOHN ty. : 
Canes (1906), 37 8. O R. 682. 


65 li. ——.9-—GILLESPIE v. Lucas & 








condition a 
tractors for 


Amn (1893), 20 It. (Ct. .) 1035.— 
SCOT. ) (Ct. of Sess.) 1035. 


0. Loan by munici 
bond—. 
each.|—A railwa 
bour ovo. gave a bond to the town 
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by pltf., & re-erected of a greater height. That 
the flow of water would be in no way impeded by 
the piles. Pltf. adduced affidavits of engineers 
to show that, although some of the bridges over 
the navigable river were of the height of 6 feet 
only, yet that the water under them could be 
lowered by waste gates. That, to obtain a perfect 
level on the line of the railway, the embankments, 
&, consequently, the bridge over the mill stream, 
ought to be raised two feet:—Held: nothing 
but necessity could justify the co. in carrying on 
their works in such a manner, or on such a level, 
a soe cause serious damage to the owner of the 
and. 

[The co.) may do what is necessary for the 
purpose of carrying through the works which the 
Act authorises them to carry on, but in doing 
that they must do as little damage as may be. 
If they cannot carry on the works without doing 
certain damage, if it is land, they are bound to 
purchase it; if it is not land, but some interest 
which is affected by it, they are bound to com- 
pensate the party in money; but if the damage 
to be done is not a necessary consequence of the 
works they are to carry on, then, this ct. being 
apprised of what is in progress, will interpose 
to prevent it ; becausc, in that case, it is an excess 
of the power given by the Act; the Act only 
authorising them to carry on their works, doing 
as little damage as may be. If they think proper 
to carry on the works, doing more damage than 
the necessity of the case requires, then the ct. 
will interfere (LORD CoTrENHAM, C.).—MANSER v. 
NORTHERN & EASTERN COUNTIES Ry. Co. (1841), 
2 Ry. & Can. Cas. 380, L. C. 

Aen :—Refd. Hood v. N. E. Ry. (1870), L. R. 11 Eq. 


64. Where alternative method available.| 
—Where the legislature has authorised a railway 
to be made, by means of a tunnel or otherwise, 
through a town or close to houses or buildings, 
the railway co. are bound, not only to make com- 
pensation for any damage which the making of 
their railway may occasion to adjacent erections, 
but also, where there may be two modes of con- 
structing their works, to adopt that course which 
would do the least amount of injury to the 
neighbouring property.— FREEHOLD GENERAL 
LAND INVESTMENT Co., LYrD. v. METROPOLITAN 
District Ry. Co. (1866), 14 L. T. 96. 

Aas :— Mentd. Bedford v. Dawson (1875), 39 J. P. 


65. Duty to act without  negligence.|— 
(1) Where a railway co., in executing works 
authorised by their statutory powers, took in- 
sufficient precautions to secure the safety of an 
adjoining house, the ct. granted an injunction 
to restrain the negligent exercise of their powers, 
& appointed a surveyor to report what was 
necessary to secure pltf.’s premises; & the co, 
having complied with the requisitions of the 
surveyor, the ct. granted an inquiry as to damages. 

(2) A railway co. is bound to exercise the power 
given to it in derogation of individual rights with 
moderation & discretion, & not negligently.— 
BISCOE v. GREAT HASTERN Ry. Co. (1873), L. R. 
16 Eq. 636; 21 W. R. 902. 

66. Liability for compensation.|—MANSER v. 
lia ga & EASTERN COUNTIES Ry. Co., No. 

» ante. 





council of W., reciting that the council 
had to lend them £25,000 to 
assist in constructing their railway, & 
petetlemae es a that the co. Fpgebeee’ 7 
oxpen © loan, nor pes Su oonstruc 

their road, until the whole sum neces- 
sary to complete it from W. to Port D., 


ality—Breach of 
rability of 
& har- 


Part II.—CoNnstRucTION AND REPAIR OF RAILWAYS. 





67. oe GENERAL LAND IN- 
VESTMENT Co., LTD. v. METROPOLITAN DISTRICT 
Ry. Co., No. 64, ante. 

———.|—See, ponerny: COMPULSORY PURCHASE 
oF LAND, Vol. XI., pp. 122 ef seq. 

68. Liability to bear cost of construction & 
maintenance.|—Where the legislature imposes 
upon the promoters of an undertaking an obliga- 
tion to construct & maintain works, they must 
bear the cost of construction & maintenance, in 
absence of provision to the contrary.—WEST 
InDIA IMPROVEMENT Co. v. A.-G. oF JamMAIcA & 
FRASER, [1894] A. C. 243; 70 L. T. 80, P. C. 

69. Time within which works to be completed 
—Application of special Act.]—Railways Clauses 
Consolidation Act, 1845 (c. 20), s. 16, empowers 
a railway co., subject to the provisions of the 
special Act, to execute various works & from time 
to time to alter, repair, or discontinue the before- 
mentioned works & substitute others in their 
stead :—Held: the powers of this last clause 
were not subject to a restriction in the special 
Act as to the time for the completion of the rail- 
way.— EMSLEY v. NORTH EASTERN Ry. Co., [1896] 
1 Ch. 418; 65 L. J. Ch. 385; 74 L. T. 118; 60 
J.P. 182; 12 T. 1. KR. 219, C. A. 
Annotations -—Refd. L. & N. W. Ry. v. Ogwen District 

Council (1899), 80 L. T. 401. Mentd. Kirby v. Harrogate 

School Board, [1896] 1 Ch. 437 ; Arnott v. Whitby U. D.C. 

(1909), 101 L. T. 14. 

70. -—A special railway Act em- 
powered the G. W. Ry. co. to make railways & 
construct junctions between their line & the 
railways of the M. Ry. co. & provided that if the 
junctions were not completed within five years 
the powers granted should cease. The G. W. co. 
made the railways, byt had not completed the 
junctions before the end of the five years :— 
Held: there was nothing in the Act to prevent 
the G. W. Ry. co. from completing the junctions 
by virtue of their ownership of their own land & 
a licence to use the land of the M. co.—MipLAND 
Ry. Co. v. GREAT WESTERN Ry. Co., [1909] 
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A. C, 445; 78 L. J. Ch. 686; 101 L. T. 142; 58 

Sol. Jo. 671, H. L.; affg. S. C. sub nom. Great 

WESTERN Ry. Co. v. MIDLAND Ry. Co., [1908] 2 

Ch. 644, C. A. 

Annotation :-— . Met. Ry. v. L. CG. C. 3), J. 
aca ek Refd. Met. Ry. v. L. C. C. (1913), 82 L. J 
71. Liability for breach of building regulations 

—Application of London Building Act, 1894 

(ce. cexiil), s. 31..—By their special Act of 1866 

applts. were empowered to enter upon, take, & 

use (inter alia) two houses in Euston Koad as they 
might require them for the purposes of their Acts. 

In 1867 applts. purchased those houses, & in 

1882 placed on the forecourts thereof a ventilating 

shaft. By their special Act of 1898 applts. were 

empowered to enter upon, take, & use a large 
number of lands, including the two houses in 

Euston Road, & to make & maintain thereon 

openings & other works for the purpose of ventilat- 

ing their railway. That Act also contained a 

provision that nothing therein contained should 

authorise the erection of any building beyond 
the general building line without the consent of 
resps. In 1909 applts. erected on the forecourts 
of the said two houses in Huston Road, & on the 
site of the ventilating shaft which was done 
away with, an accumulator shed in which were 
placed accumulators used in connection with the 
electrical signalling on their railway. This was 
erected beyond the general building line without 
resps.’ consent. In proceedings against applts. 
for contravening above Act, s. 22, by the erection 
of the accumulator shed, the magistrate found as 

a fact that the accumulators used therein were 

used for railway purposes, but he was of opinion 

that applts. were not protected by above sect., 

& he accordingly convicted applts.:—Held: the 

accumulator shed was erected by applts. under 


powers conferred upon them by their special Act 


of 1866 for railway purposes, & therefore that 
shey were protected by above sect.—-METRO- 
POLITAN Ry. Co. v. LONDON CoUNTY OOUNCIL, 


should be obtained :—Held: there 
was nothing in 19 Vict. c. 74, to relieve 
defts. from Hability for a previous 
breach of this condition.— WoopstTock 
TOWN vw. WoopstocKk & LAKE ERIE 
Ry. Co. (1858), 16 U. C. R. 146.—CAN. 
p. Right of municipality to alter 
terms of bye-law authorising construction 
~~ Afler work commenced. }—KINGSTON 
City CORPN. v. GRAND TRUNK Ry. Co. 
OF CANADA (1861), 8 Gr. 535.—CAN. 
me Necessity for proof—Of financial 
stability of company—T'o complete whole 
railroad.}—MchRaAk vw. ToRONtO & 
Ap Ry. Co. (1871), 22 C. P. 1.— 


yr. Whether certificate of chief ineer 

necessary—Bcfore contractor entitled to 

any payment.j—JONES v. R. (1877), 7 
. 7 .—CAN. 


S.C. R. 570 

t—— ——,]—R. v. MoGREEVY 
(1890), 18 S. C. R. 371.—CAN. 

a. ——— -——. }— Rosas ov. BR. (1895), 25 
4, ‘G. R. 564—CAN. maki 

b. Liability of assignees of railway 
company—To action ia trespass. }— 
FORAN v, MOINTYRE (1880), 45 U.C. R. 
288.—CAN. 

c. Time for commencement & com- 
pletion of work-——Within specified time.] 
—ONTARIO & SAULT STE. MARIE. RY. 
Co. v. CANADIAN Paociric Ry. Co. 
(1887), 14 O. R, 432.—CAN. 

ad, -—— ——— Effect of non-operation 
or ory tee BERLINGUET v. R. 
(1887), 13 8. C. R. 26.—CAN. 

2. —— ——— ——_, }— A ry. which has 
been declared by a Dominion statute 
to be a work for the general advantage 
of Oanada, is sunyect to Ry. Act of 
Canada, s. 89, & if not finished & put 


in operation within seven years from Ly. Co., 44 V. «. 1 (D.), & schedules 
the passing of the Act giving it con- thereto appended, imposes limitations 
neither as to time nor point of de- 


struction powers, the powers cease & 
are null & vold as respects the uncom- 
pleted portion of the line.—MONTREAL 
PARK ISLAND Ky. Co. v. CHATKAU- 
GUAY & NORTHERN Ry. Co. (1903), 
Q. R. 13 K. B. 256.—CAN. 

tf. ————- ~ STIRLING WEST- 
ERN DISTRICT COMMITTEE OF TIIK 
CouNTY COUNCIL v. NORTH BRITISH 
Ry. Co. (1896), 23 BR. (Ct. of Sess.) 
929; 33 Sc. L. R. 459; 38S. L. T. 323. 
—SC y 

g- ——— Construction of cut-off. |—Re 
CANADIAN NORTHERN Jty. Co. (1913). 
24 W. L. R. 217.—CAN. 

h. Construction of Railwuy Act,s8. 114.] 
—The provisions of above sect. confer 
upon the railway cos. a servitude 
consisting merely in the right of 
passage & do not confer any right to 
expropriate lands required for laying 
tracks of a tramway for the trans- 

ortation of material to be used for 
he purpose of construction.— QUEBEC 
BrRipGE Co. v. Roy (1902), 832 8S. C. BR. 
572.—CAN. 

k. Extent of authority given to Peanetes 
company. }—Authority to a co. to buil 
& railway empowers them to cross 
every highway between the termini 
without desis (te of the municipal 
authorities being necessary & without 
liability to compensate the munici- 
palities for the portions of the highways 
taken for the road.—CiITy OF OTTAWA 
©. CANADA ATLANTIC Ry. Co., Cily OF 
OTTAWA v. MONTREAL & OTTAWA RY. 
Co. (1903), 33 8. C. R. 376.—CAN. 

l, —— Construction of branch line.}— 
The charter of the Canadian Pacific 





parture in respect of construction of 
ranch lines; they nay bo constructed 
from any point of the main Hne of tho 
Canadian Pacific Ry. between Callender 
station & the Pacific seaboard, subject 
merely to the existing regulations as 
to approval of location, plans, etc., & 
without the necessity for any further 
legislation.—Re CANADIAN PaoIrio RY. 
Co., SupBURY BRANCH (1905), 36 
S. G, BR. 42.—CAN. 

m. Application of subsidy—W hether 
costs of rolling stock & equipment in- 
cluded therein. JANADIAN  PAOIFIOC 
aac v. R. (1906), 38 S.C. R. 137.-~ 


ane T'o extension of railway line.) 
—DE GALINDEZ v. R. (1907), 39 
S.C. R. 682.— CAN. 

oO. Liability of Government—On 
guarantee of b Re GUARANTEE 
OF BONDS OF GRAND TRUNK PACIFIO 
Ry. Co. (1909), 42 8 C. R. 505; 80 
Cc. L. T. 174.—CAN. 

aa. Freight yurd construction—Neces- 
sity for maintaining public utililies.}— 
Re EpMONTON & GRAND TRUNK 
Paciric Ry. Co. (1912), 23 W. L. R. 
685; 13 Can. Ry. Cas. 444.—OAN. 

bb. Sub-contract 1a performance of 
construction work— elation of.}-— 
SWANSON v. MCARTHUR (1914), 27 
W. L. HR. 285; 16 D. R. 872; 24 
Man. L. R. 632, 641.—OAN. 

oc. Whether words “‘ margin of the 
lake” restricted.}—PANBTOCK CORPN. 
v. SPRINGFIELD Ky. Co. (N. 3.) (1922), 
65 LD. L. ht. 637.-—CAN. 

dd. Meaning of words “ such work *’ in 
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Sect. 1.—In general. Sects. 2 & 8: Sub-sect. 1, A.] 


[1913] 2 K. B. 249; 82 L. J. K. B. 542; 108 L. T. 
420; 773. P.190; 297. L. R. 361; 11 L. G. R. 
4094, D. C. 

Effect of deposit of plans.|—-See CoMPULSORY 
PurcuHASE OF Lanp, Vol. XI., pp. 110-112, Nos. 
62-72. 


Srctr. 2.—DEVIATION. 


See Railways Clauses Consolidation Act, 1845 
(c. 20), ss. 11-15. 

72. Meaning of ‘‘ deviation.’"}—-The expres- 
sion “ deviation,” in Railways Clauses Consolida- 
tion Act, 1845 (c. 20), s. 15, applies to the line of 
railway actually laid down, & the meaning of 
Railways Clauses Consolidation Act, 1845 (c. 20), 
8. 15, is, that the actual line of railway shall not 
deviate more than 100 yards from the line laid 
down & delineated in the Parliamentary plan.— 
DoE d. ARMITSTEAD v. NORTH STAFFORDSHIRE 
Ry. Co. (1851), 16 Q. B. 526; 20 L. J. Q. B. 249; 
17 L. T. O. 8. 59; 15 Jur. 944; 117 KE. R. 980; 
subsequent proceedings (1852), 19 L. T. O. S. 374. 
Annotations : Apid. Dowling v. Pontypool, Caerleon & 

Nowsert Ry. (1874), L. H. 18 Eq. 714. Refd. May »v. 

G. W. Ry. (1872), L. R. 7 A B. 364; Finch v. L. & 8. W. 

Ry. (1889), 60 L. T. 350. entd. Doe d. Hudaon v. Locds 

& Bradford hy. (1851), 16 Q. B. 796; R.v. York, New- 

castle & Berwick Ry. (1851), 6 Ry. & Can. Cas. 648 

Woraley v. South Devon Ry. (1851), 16 Q. B. 539; Salis 

bury v. G. N. Ry. (1852), 17 Q. B. 840; Tiverton & North 

Devon hy. v. Loosemore (1884), 9 App. Cas. 480; Donald- 

son v South Shields Corpn. (1899), 79 L. T. 685. 

78. Meaning of ‘‘ town.’’|—-On the trial of 
an issue whether a railway was passing through a 
“town” within Railways Clauses Consolidation 
Act, 1845 (c. 20), 8. 11, the judge merely told the 
jury that the word ‘ town ” was to be understood 
in its ordinary & popular sense :—Held: a mis- 
direction, inasmuch as the judge ought to have 
given such a definition of the word ‘ town” as 
would have enabled the jury to decide the issue. 
** Town,” in Railways Clauses Consolidation Act, 
1845 (c. 20), means a collection of inhabited houses 
so near to each other that they may reasonably 
be said to be continuous, & the term will include a 
space of open ground surrounded by continuous 
houses. 

Semble: all open spaces occupied are mere 
accessories to such houses, although not so 
surrounded.—ELuiorr v. SOUTH DEVON Ry. Co. 
(1848), 2 Exch. 725; 5 Ry. & Can. Cas. 500; 
17 LL. nh lox. ae ve BK. R. 682. 

A tati i A » W 1 , 

3 Ch. App. 377. Rela lien. Cottle (1851), 1 6a. i. ne 

Milton Comrs. v. Faversham Highway District Board 

(1897), 32 J.P. 37; L.& 8. W. Ry. v. Blackmore (1870), 

$8 L. T. 504; Coillor v. Worth (1876), 1 Ex. D. 464: 

Deards v. Goldsmith (1879), 40 L. T. 328. Mentd. R. v. 


Charlesworth, ete. (1851), 2 L. M. & P. 117; A.-Q. 
Sillem (1864), 33 LS. Ex. 93. epee 


74. How deviation measured.)|—By a railway 
Act, s. 57, the lands to be taken for the line of the 
railway are not to exceed 22 yards in breadth, 
except in places required (inter alia) for embank- 
ments & cuttings; & s. 59, which gives the power 
to deviate in the line & section, limits the deviation 
from the line delineated on the plan deposited 
with the clerk of the peace to 100 yards, & provides 
that it shall not extend into the lands of any person 
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not mentioned in the book of reference, unless 

omitted by mistake, & so certified :—Held: (1) the 

same powers were incidental to the deviated as 
to the original line, & the co. were not limited to 

100 yards in those places in the deviation required 

for embankments & cuttings, but only in the 

actual line of the railway; (2) the line of centre, 
from which measurements are to be made, is the 
medium filum of the 22 yards of land to be taken, 

& not of the space between the two rails.— DoE d. 

PAYNE v. Bristol & EXETER Ry. Co. (1840), 6 

M. & W. 320; 2 Ry. & Can. Cas. 75; 9 L. J. Ex. 

232; 151 E.R. 482. 

Annotations :—As to (1) Apld. Doe d, Armitstead v. North 
Staffordshire Ry. (1851), 16 Q. B. 526. Refd. Dowling 
v. Pontypool, Caerleon & Newport Ry. (1874), L. R. 18 Eq. 
714, Generally, Mentd. Taylor v. Clemson (1844), 11 
Cl. & Fir. 610; R. v. Stainforth eer 11 Q. B. 63; 
R. v. L. & Y. Ry. (1852), 1 BE. & B, 228; KR. v. Ambergate, 
ete. Ry. (1853), 1 BE. & B. 372. 

75. Extent of deviation—Land required for 
embankments & cuttings.|—-DoE d. PAYNE v. 
BRISTOL & EXETER Hy. Co., No. 74, ante. 

~.|—See COMPULSORY PURCHASE OF LAND, 

Vol. XI., pp. 112-114, Nos. 73-84. 

76. When = _ deviation onl ca erie 
By Railway Clauses Consolidation Act, 1845 
(c. 20), 5. 13, it is enacted, that, where a tunnel 
is marked on the plan or section as intended to be 
made at any place, the same shall be made 
accordingly, unless the owners, lessees, or occupiers 
of the land on which such tunnel is intended to 
be made, shall consent that the same shall not 
be made. By Railway Clauses Consolidation Act, 
1845 (c. 20), s. 14, it is enacted that no tunnel 
shall be altered or deviated, except that it may 
be lawful for the co. to make a tunnel not marked 
on the plan or section, instead of a cutting, or 
a viaduct instead of a solid embankment, if 
authorised by a certificate from the Board of 
Trade. By Railway Clauses Consolidation Act, 
1845 (c. 20), s. 15, it is enacted that it shall be 
lawful for the co. to deviate within certain limits : 
—RHeld: the co. are bound to make a tunnel at 
the spot marked, & cannot deviate therefrom, 
without consent, unless authorised so to do by 
their special Act. But, where they have deviated 
their line at a spot where a tunnel is marked, 
they are not bound to make a tunnel in the 
deviated line.—LirrLue v. NEWPoRT, ETC. Ry. Co. 
(1852), 12 C. B. 752; 7 Ry. & Can. Cas. 280; 
22 L. J. C. P. 39; 20 L. T. O. S. 128; 17 Jur. 
209; 1 W. R. 81; 138 E. R. 1100. 


Annotation :—Refd. A.-G. v. Tewkesbury & Malvern Ry. 
(1863), 1 De G. J. & Sm. 423. 


717. Widening of existing line.|—By a 
special Act a railway co. were authorised to widen 
their existing railway, & on the Parliamentary 
plans the existing line of railway was delineated, 
& there were dotted lines on either side indicating 
the limits of deviation. The co. constructed a 
aude of their widening outside the limits shown 

y one of the dotted lines & upon land taken by 
them from pltf., who brought this action against 
them for an injunction, but did not show that he 
had sustained any special damage by reason of 
their acts. The land of pltf. taken by the co. 
was comprised in the Parliamentary plans & books 
of reference. It consisted of two dwelling-houses 
& their curtilages :—Held: (1) assuming that the 
co. had exceeded their powers in the construction 








Railway Act.}—PERR MARQUETIE RY. ; ; 
Co. v, TOWNSHIP OF SOMBRA (1923), 30 PART II. SECT, 2. Rishi. fies ee ae, on Sets are 
Can. Ry. Cas. 138.—CAN. s _b. Up Ctonnen? of costs of construc- | TORONTO & YORK Rapiat Ry. Co. 
Failure returna—tVhen | tion.}—-EDMONTON v, EDMONTON Yvu- | (1913), 28 0. L, R. 180; 40. W.N, 
additional information should be sup- | KON & Paciric Ry. Co. (1911), 21 | 784; 12 D.L. R. 331.—CAN. 
NEWFOUNDLAND | W.L. R. 630; 13 Can. Ry. Cas. 128. 


ited. }-—-R. v. REID - 
bo. (1907 ), 9 Nad, L. R. 305.—NFLD. CAN. 


d. When injunction granted—Un- 
authorised deviation.}—-MALAN v. CAPE 
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of the widening, yet as the land taken was included 
in the Parliamentary plans & no special damage to 
pltf. had been proved. the action could not be 
maintained ; (2) as the two houses & curtilages 
were included in the Parliamentary plans, & were 
under the circumstances reasonably necessary to 
be taken for the completion of the co.’s works, the 
co. had the power to take them, although they 
were outside the limits of deviation.—FINcK v. 
LONDON & SOUTH WESTERN Ry. Co. (1890), 44 
Ch. D. 830; 59 L. J. Ch. 458; 62 L. T. 881; 
88 W. R. 518; 6 T. L. R. 223, C. A. 
Annotations :—As to iv Apld. Cardiff Ry. v. Taff Vale Ry.. 
[1905] 2 Ch. 289. fd. Protheroe v. Tottenham & Forest 
Gate Ry., [1891] 3 Cb. 278. 


78. Junction with existing line.] —The 
general provisions of Railways Clauses Act, 1845 
(c. 20), s. 15, which permit the medium filum of 
the line to be placed on the line of deviation shown 
on the deposited plans, apply only to the plans 
for construction of a new line, not to those for 
a junction with an existing line.—CARDIFF Ry. Co. 
v. TAFF VALE Ry. Co., [1905] 2 Ch. 289; 74 L. J. 
Ch. 490; 93 L. T. 239; 53 W. R. 638. 

79. When injunction granted—Apprehension of 
risk—Powers not exercised capriciously.|—Where 
a railway co., keeping within their powers of 
deviation, deviate from their deposited plans in 
such @ way as to arouse an apprehension, which 
was not aroused by the deposited plans, that 
great inconvenience & risk will be caused to the 
public, yet they will not be restrained by injunc- 
tion if the information or bill against them does 
not charge them with capriciously using their 
powers of deviation, & if no evidence is given to 
show that, granting the deviation, the line could 
be constructed in such a way as to allay the aroused 
apprehension.—A.-G. v. GREAT WESTERN Ky. 
Co. (1866), 14 W. R. 726. 

Acquisition of land within limits of deviation.]|— 
See Nos. 20, 21, ante. 





SEcT. 3.—BRIDGES. 
SUB-SECT. 1.—RAILWAY CROSSING ROAD. 
A. In General. 

See Railways Clauses Consolidation Act, 1845 
(c. 20), 8.46; &, generally, HIGHWAYS, Vol. XXVI., 
pp. 571 et seq. 

80. Liability to build bridge.} —A.-G. v. ELy, 
HADDENHAM & SuTTON Ry. Co., No. 150, post. 

81. New road partially constructed.|—In 
1850 a mecting of landowners was held for the 
construction of a private road from A. to join the 
M. turnpike road at point C. In Feb. 1854, the 
road was constructed as far as D. which was within 
250 yards of the proposed point of junction, when 
the works were suspended. The proprietors of 
the new road, however, entered upon the remaining 
Jand, cut down the trees, & marked out the pro- 
posed line of road. In Nov. 1853, defts.’ railway 
was projected & the plans deposited, showing 
that at the proposed point of junction of the new 
road with the turnpike road, the turnpike road 
would be raised several feet. The new road was 





Town & WELLINGTON Ry. Co. (1861), 
4 8. 81.—S. AF. 

e. In apite of vale agreement 
—Before Act o Pastiahont obtained. )}— 
GREEN PoINT MUNICIPALITY v. METRO 
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801i. Liability to build 
railway co. obtained a dis 
piece of land under the 
the co. should construct at their own 
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not referred to in the deposited plans, & in July, 
1854, the Act passed without making any provision 
in respect of it. The new road was afterwards 
completed throughout, & opened for traffic in 
July, 1855. From point D. to the point of 
junction with the turnpike road the gradient of 
he new road was very steep; & assuming defts. 
to have constructed their line by raising the turn- 
pike road, according to the deposited plans, the 
junction at point D. would have been impracticable. 
Defts. subsequently constructed their line. but, 
instead of raising the turnpike road according 
to their deposited plans, they turned it, & inter- 
posed the railway between the turnpike road & 
the new road. pon bill filed by the proprietor 
of the new road :—Held: the fact of the new road 
being projected & completed to within 250 yards 
of the proposed point of junction before the 
railway was authorised or planned did not establish 
in the proprietors of the new road the right to 
join the turnpike road in the same way as they 
would have been entitled to if defts.’ Act had not 
passed, & the proprietors of the new road were 
not entitled to have an archway formed under 
the railway, or to have the road united on either 
side, at the expense of defts.—GAWTHERN v. 
STOCKPORT, DISLEY & WHALEY-BRIDGE Ry. Co. 
(1857), 29 L. T. O. S. 308; 21 J. P. 611; 3 Jur. 
N. S. 573. 

82. Road diverted.}|—-Defts. constructed, 
under an Act of Parliament a railway which crossed 
a carriage highway on a level at two places, 
thereby cutting off on the west a bend in the 
highway 30 chains in length from the rest of the 
highway & made a new road on the east side of 
the line parallel to it, connecting the two ends 
of the highway from which the bend was cut off. 
Under their Act they had no special authority 
to cross this highway on a level nor to divert it, 
but on the deposited plan ‘‘ Proposed Diversion 
of Road” was shown in the direction in which 
the new road was made & they had power by 
their Act to make the railway on the line delineated 
upon the plan :—Held: neither the delineation 
on the plan, without special power in their Act, 
nor Railways Clauses Consolidation Act, 1845 
(c. 20), s. 16, authorised defts. to permanently 
divert the road; &, therefore, they were bound 
by sect. 46 to carry the road over the railway, or 
the railway over the road by means of a bridge 
in order to connect the bend with the rest of the 
highway. The powers here conferred must be 
understood as restricted to such Acts as are 
necessary to the construction of the railway & 
do not extend to acts done for the saving of 
expense or inconvenience to the co.—R. vw. 
WYCOMBE Ry. Co. (1867), L. R. 2 Q. B. 3103 
8B. & 8S. 259; 36L. J. Q. B. 121; 151. T. 610; 
31 J. P. 197; 15 W. R. 489. 


tations :—-Distd. Beauchamp wv. G. W. Ry. (1868), 
3 Ch. App. 745. nsd. Dowling v. Pontypool, Caerleon 
& Newport Ry. (1874), L. R. 18 Eq. 714. Apprvd. h 
v. Golden Valley Ry. ( 15 Ch. D. 330. e 
Wilkinson v. Hull, Barnsley & West Riding Junction Ry. 

Dock Co. (1882), 46 L. T. 455; C.&S.L 
[1891] 2 Q. B. 613; L. & N. W. Ry. 
Council (1899), 80 L. T. 401. Lamb ov. 
London Ry. (1869), 4 Ch. App. 522; Fenwick v. Hast 





said bridge shall be submitted to our 
(disponers) ongineers before the con- 


ste sg FoR ~ struction thereof is commenced ”’ :— 
urden that ed: the obligation on the co. to 
construct the bridge included an obliga- 


tion to form the approaches to the 


POLITAN & SUBURBAN Ry. Co. (1890), expense “an accommodation bridge dge , STEES if 

8 8. C. 61.—8. AF. over or under the branch railway in- Bowtie ity wie le, (Ct. of ‘Boew) 

{. Right of Government to authorise tended to be formed” by the co. on 4947. 43 So, L. R. 769; 148. L. T 

OF RAILWAYS & Hanwo S913), 34 gectlo Gt the bridge to be constructed 200.—-SCOT. 
URS P ns of the 

N. L. R. 461.—8. AF, by tho said co. & of the approaches to gs. Apportionment of cost of overhead 
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London Ry. (1875), L. R. 20 Eq. 544; A.-G. v. Met. Ry.. 
ysetyt Q. B. 384; Emsley v. N. E. Ry., [1896] 1 Ch. 418. 

entd. Pearson v. Pearson (1884), 51 L. T. 311; Glasgow, 
pore Provost & Magistrates v. Farie (1888), 13 App. Cas. 


83. Public footpath.] — Railways Clauses 
Consolidation Act, 1845 (c. 20), s. 46, does not 
impose upon a railway co., whose line crosses & 
public footpath, the obligation of carrying the 
footpath over the railway, or the railway over 
the footpath by means of a bridge.—DARTFORD 
RvuRAL CouNcIL v. BEXLEY HEatTu Ry. Co., 
[1898] A. C. 210; 67 L. J. Q. B. 231; 77 L. T. 
601; 62 J. P. 227; 46 W. R. 2385; 147. L. R. 
91, H. L. ; affg. 8S. C. sub nom. R. v. BEXLEY 
HEATH Ry. Co., [1896] 2 Q. B. 74, C. A. 

Annotation :-—Refd. G. & 8S. W. Ry. v. Ayr Corpn., [1912] 
A. C, 520. 

84, Impossibility of discharging Hability— 
Want of funds.]|—Re BristoL & NortH SOMER- 
sET Ry. Co., No. 326, post. 

85. Option to carry railway over or under 
road.] — Railways Clauses Consolidation Act, 
1846 (c. 20), s. 46, gives an option to a railway 
co., where a railway crosses a turnpike road or 
public highway, either to carry such road over 
the railway, or the railway over such road, by 
means of a bridge of the height & width, & with 
the ascent or descent by Railways Clauses Con- 
solidation Act, 1845 (c. 20), or the special Act in 
that behalf provided.-—R. v. Soutu EASTERN Ry. 
Oo. (Directors, Erc.) (1853), 4 H. L. Cas. 471; 
1C. L. R. 982; 21 L. T. O. S. 282; 17 Jur. 901; 
10 K. R. 545, H. L.; affg. S. C. sub nom. Souru 
HASTERN Ry. Co. v. R. (1851), 17 Q. B. 485, 
Ex. Ch. 

Annotations :~-Refd. Lecch v. North Staffordshire Ry. (1860), 
1L. T. 332. Mentd. Ireland L. G. Board v. R., [1903] 
A.C. 402. 

86. -—— Restriction on 
WvycomsE Ry. Co., No. 82, ante. 

i Though power to cross on level.|— 

By Railways Clauses Consolidation Act, 1845 

(c. 20), if a railway crosses any turnpike road, 

then, except where otherwise provided for by 

the special Act, the road is to be carried over the 

Failway, or the railway over the road. By their 

special Act, a co. were authorised to make the 

railway in the line & upon the lands delineated in 
the plans deposited ;_ & they were authorised to 
ni & certain turnpike road on a level, & the 

eposited plans so represented. PI{f. agreed to 
sell to the co. a portion of his land, adjoining the 
road, & the agreement recited, that it was pur~ 
chased for the purpose of constructing the rail- 
way according to a certain plan & section thereof 
deposited, etc. :—Held: the co., under the Acts, 
had power to make the turnpike road pass under 
the ade instead of on a level, & this right had 
not been destroyed by the agreement with pltf.— 

BREYNTON v. LONDON & NonTH WESTERN Ry. 

Oo. (1846), 10 Beav. 238; 2 Coop. temp. Cott. 

108; 11 Jur. 28; 650 E. R. 574; sub nom. 

BRAYNTON v. LONDON & Nortu WEsTERN Ry. 

Oo., 4 Ry. & Can. Cas, 553; 8 L. T. O. S. 270. 

° Where a special railway 
rovided that the line should be made 
according to the levels shown on the deposited 
plans, & that it should be lawful for the co. to 
Cc the line across a specified street on the 
level of the street :—Held: the latter provision 








powers.] — R. v. 
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bridges—Grade separations.J—Re VaAn- 
COUVER & VaNcouvVER, VicTroRIA & 
EASTERN RaAinway & eet taal Co. 
(1912), 23 Ww. L. It. 1l1.— AN. 


h. ——~.]—Re Locat IMPROVEMENT 
Districr No. 161, SASKATCHEWAN & 
, CANADIAN PaciFio Ry. Co. (1912), 23 


4 Ww. L. R. 126.—CAN 
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was not obligatory, & did not prevent the co. 
from carrying their line across the street according 
to the provisions of Railways Clauses Consolida- 
tion Act, 1845 (c. 20).—DovEer (WARDEN, ETC.) v. 
LONDON, CHATHAM & Dover Ry. Co. (1861), 3 
De G. F. & J. 559; 80 L. J. Ch. 474; 4 L. T. 
387; 7 Jur. N.S. 453; 9 W. R. 523; 45 E. R. 
995, L. JJ. 
Annotation :—Refd. A.-G. v. G. E. Ry. (1879), 27 W. R. 759. 
89. Gradient of roadway — Construction of 
special Act—‘‘ Present inclination.’*"]—London & 
Southampton Railway Acts direct, that where 
any bridge shall be erected for the purpose of 
carrying any turnpike road over or across the 
railway, the ascent to such bridge shall not be 
more than 1 foot in 30 feet, except where the 
‘‘ present inclination’? of such turnpike road 
shall be steeper, in which case the inclination of 
such road shall not be steeper than the present 
inclination of such road :—Held: (1) the expres- 
sion ‘‘ present inclination ’’ is to be referred to 
the inclination of a road at the time when taken 
by the co.; (2) the exception applies as well to 
a bridge built on a new or diverted road made by 
the co., as to a bridge built on the side of a pre- 
viously existing turnpike road; (3) the relative 
steepness of a new or diverted road & of an old 
road is to be determined, not by their comparative 
acclivity, measuring the whole length of each 
from the commencement to the end of the 
deviation; but by a comparison of the rate of 
ascent on the new road, from the place of diver- 
sion below the bridge to the crown of the arch 
of such bridge, with the rate of ascent on the old 
road, from the same place to the point on the 
old road at which, if the two roads had been 
parallel, the same distance would be attained.— 
A.-G. v. LONDON & SOUTHAMPTON Ry. Co. (1838), 
1 Ry. & Can. Cas. 283. 
Annotation :—Refd, A.-G. v. Birmingham & Oxford Junction 


Ry., G. W. Ry. & Birmingham, Wolverhampton & Dudley 
Ry. (1851), 16 Jur. 113. 


90. Deviation from deposited plans.] 
—NMandamus commanding the Caledonian rail- 
way co. to construct a public carriage road, & 
a bridge for carrying the same over the railway, 
& the approaches thereto, under the obligations 
contained in Railways Clauses Consolidation Act, 
1845 (c. 20), & the co.’s special Act, & in con- 
formity with a plan, section, & cross section, 
deposited with the clerk of the peace, & as therein 
particularly marked. From the return by the 
co. it appeared, that in making the railway within 
the deviation line authorised by the special Act, 
a part of the said carriage road & the rates of 
inclination thereof, as delineated in the cross 
section, had been altered, & that it was impossible, 
consistently with such deviation line, to make & 
complete the alteration in the road, in conformity 
with the rates of inclination, delineated in the 
plan & section & cross section :—Held: Railways 
Clauses Consolidation Act, 1845 (c. 20), s. 14, 
applied to the construction of the railway & not 
to cross roads; & that the special Act, s. 9, 
providing that it should be lawful for the co. to 
construct the bridges for carrying the railways 
thereby authorised, over any roads, of the heights 
& spans & in the manner shown on the sections 
deposited, applied only to the heights & spans 
& not to the rates of inclination delineated in 
the sections deposited ; & the mandamus could 
not be supported.—R. v. CALEDONIAN Ry. Co. 








k. Public safety must be considered.) 
-——WI8SHAW CoLtnuss Ry. Oo. ». 
DrIxon (1849), 11 Dunl. (Ct. of Sess.) 
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(1850), 16 Q. B. 19; 20 L. J. Q. B. 147; 16 
L. T. O. S. 280; 15 Jur. 396; 117 EB. R. 782. 
Annotations :—Apld. R. v. East & West India Docks & 

B ham Junction Ry. (1853), 22 L. J. Q. B. 380. 

Consd. Ware v. nt’s Canal Co. (1858), 3 De G. & J. 

Gy Sm 423. Bald Ree ee ae Bye 
Can. Cas. 634; Tait Vale Ry. 0. Cardiff Ry., [1817] 1.-Ch. 

91, ——— Diverted road—-Determination of rela- 
tive steepness.|—A.-G. v. LONDON & SOUTHAMPTON 
Ry. Co., No. 89, ante 

92. ——— Application of Railways Clauses Con- 
solidation Act, 1845 (c. 20), s. 26.]|—-The pro- 
vision in above sect., that in the exercise of their 
porn the co. shall do as little damage as may 

e, & shall make satisfaction to all parties 
interested for all damages sustained by them, 
applies only to cases of damage to individuals for 
which compensation may be made, & does not 
contro] the enactment in above Act, s. 50, as to 
the ascent of bridges over the line. 

A mandamus suggested that a railway co. had 
constructed a bridge to carry over vheir line a 
street alleged to be a turnpike road, & had made 
the ascent of the bridge greater than 1 in 30 feet, 
& also they had deviated from the levels of the 
railway to the extent exceeding 2 fcet at the 
point where the bridge was erected, & that the 
street was affected by such deviation, & com- 
manded them to make the ascent of the bridge 
as by law they were bound to do, & also to make 
the levels of the railway, & any deviation there- 
from in conformity with the regulations of above 
Act. Upon the trial of issues raised upon a 
return, it was found that the street in question 
was a public highway, but not a turnpike road ; 
that this level of the railway was deviated from 
more than 2 feet at the point where the bridge 
crossed the line; & that in consequence of such 
deviation it was necessary to raise the bridge 
much higher than would have been otherwise 
necessary, & by reason thereof the street was 
rendered more steep & inconvenient to the public ; 
& also that the ascent of the bridge was greater 
than 1 in 30 feet, but did not exceed 1 in 20 feet 
as permitted in the case of an ordinary highway : 
—Held: as the first part of the writ could not 
be supported, no peremptory mandamus at all 
could be awarded, & a mandamus directing defts. 
simply to lower the level of their railway would 
be useless, as it would not oblige them to alter 
the height of the bridge.—R. v. East & West 
INDIA Docks, ETC. Ry. Co. (1853), 2 E. & B. 
466; 1C. L. R. 496; 22 l. J. Q. B. 380; 21 
L. T. O. S. 180; 17 J.P. 807; 17 Jur. 1181; 
1 W. R. 409; 118 EB. R. 841. 


Annotations :-—Refd. Fenwick v. East London Ry. (1875), 
L. R. 20 Eq. 544; A.-G. v. Met. Ry., oe 1 Q. B. 384; 
ee i ae Mall Electric Light Co. v. R. (1904), 73 


93. Liability to comply with statutory re- 
quirements—Though railway thereby stopped.|/— 
A clause was inserted in an Act of Parliament, at 
the instance of the local board of health, requiring 
the railway co. to construct their bridges over 
the railway within their district with a slope, not 
exceeding 1in 30. Tocomply with this requisition 
the co. would be compelled to trespass upon the 
land of a person who obtained an injunction 
to restrain them from his land. The local 
board of health filed an information to restrain 
the co. from constructing a road otherwise than 
with a slope of 1 in 30, & the Vice-Chancellor 
dismissed the injunction on the ground that the 
requisition could not be complied with without 
stopping the railway, which was open to the 
public. Upon appeal this decision was reversed, 
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& an injunction was are as prayed.—A.-G. v, 
Mip-KENT Ry. Co. SourH HASTERN Ry. Co. 
(1867), 3 Ch. App. 100; 32 J. P. 244; 16 W. RB, 
258, L. JJ. 

Annotations s—Consd. A.-G. v. L. & N. W. Ry., [1900) 


Q. B. 78. Bits. Dowling ve. Pontypool, Caerleon & 
Newport Ry. (1874), L. R. 18 Eq. 714.” 


04. Liability to alter bridge— To conform to 
statute—Effect of delay.|—R. v. Great NorrtH 
OF ENGLAND Ry. Co. (1844), 3 L. T. O. S. 161. 

95. Deviation from plans — Square bridge sub- 
stituted for skew bridge.J|—A railway co., acting 
under their Parliamentary powers, instead of 
making a skew bridge over their line, for the 
purpose of carrying a road, the direction of which 
crossed the direction of the line at an acute angle, 
ane arr to make a square bridge over the line, 
& divert the road by two sharp curves on 
either side, in order to meet the bridge. In the 
plans deposited by the co., a skew bridge, & not 
a square bridge, was laid down. The road had 
to cross the railway on a declivity. It was con- 
tended by the railway that the public would gain 
an advantage from the widening of the road, 
notwithstanding the two curves; also that the 
question was one to be decided by the Board of 
Trade. Injunction granted to restrain the co. 
from proceeding with their works till further 
order, with a direction that a competent person 
should inquire & certify whether any deviation 
were necessary, & if so, how it might best be 
carried out.—A.-G. v. DORSET CENTRAL Ry. Co. 
(1860), 3 L. T. 608; 9 W. R. 189. 

96. Whether bridge an ‘‘ engineering work °’— 
Within Railways Clauses Consolidation Act, 1845 
c. 20), s. 14.|—-A.-G. v. TEWKESBURY & MALVERN 

y. Co., No. 103, post. 

97. Whether bridge a ‘‘ building ’’ — Within 
covenant with landowners.]—A railway co., for 
the purpose of constructing its line, entered into 
an agreement with pltf., for the purchase of 
certain lands belonging to him, & in the convey- 
ance covenanted not to raise “any building or 
erection” of more than a certain height within a 
certain distance of pltf.’s property. The agree- 
ment contained, after the words ‘ building or 
erection ’’ the words “ except the said railway,” 
but these latter words were not in the conveyance. 

It is quite impossible, primd facie at least, to 
say that a viaduct is not a building (TURNER, 
L.J.).—LLoyp v. LONDON, CHATHAM & DOVER 
Ry. Co. (1865), 2 De G. J. & Sm. 568; 6 New 
Rep. 54; 34 L. J. Ch. 401; 12 L. T. 3633; 29 
J. P. 743; 11 Jur. N. S. 380; 13 W. BR. 608; 
46 E. R. 496, L. JJ. 

Whether bridge a ‘‘street.’’|—See HIGHWAYS, 
Vol. XXVI., p. 276, No. 138. 

Laying of water pipes over bridge.|—-See WATER 
SuPPLY. 

Laying of telephone cable over bridge.!|—Scc 
TELEGRAPHS & TELEPHONES. 


B. Bridge over Road. 


See Railways Clauses Consolidation Act, 1845 
(c. 20), 8. 49. 

98. Statutory provision as to width—Right to 
lessen width of road.J—By a railway Act, it was 
enacted that it should be lawful for the co., 
according to the provisions & subject to the 
restrictions of the Act, to construct in, upon, 
across, under, or over, any lands, streets, roads, 
rivers, etc., such bridges, arches, piers, etc., as 
they should think proper; that where any bridge 
should be erected for carrying the railway over 
or across any road, the span of the arch should 
be formed so as to leave a clear & open space 
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under every arch of not less than 15 feet: that 
in all cases in which any road should be found 
nec to be cut through, diverted, taken or 
so much injured as to be ie eres for passengers 
or carriages, the co. should, before any road should 
be so cut through, etc., cause a sufficient carriage 
or horse road as the case might require, to be 
made instead thereof, as convenient for passengers 
& carriages as the road to be cut through, etc., 
or as near thereto as might be, & should cause 
the same to be put into good order where the 
former road coal not be more easily restored ; 
&, when the road cut through, etc., should be a 
turnpike road, the substituted road, if temporary, 
should be set out & made as aforesaid, & the 
principal road should be restored within six 
months; & the railway where it should cross 
such turnpike road should be constructed & kept 
in repair so as to prevent, as far as practicable, 
any obstruction to the passage along the road :— 
Held: the co. in carrying a bridge over a turn- 
pike road might erect the piers upon the road, & 
were not bound to leave more than a clear open 
space of 15 fect under each arch, notwithstanding 
the original width of the road would be con- 
siderably Iessened thereby.—A.-G. v. LONDON & 
SoOUTUAMPTON Ry. Co. (1837), 9 Sim. 783; 1 
Ry. & Can. Cas. 302; 71. J. Ch. 15; 59 E. R. 


287. 
Annotations :-—Distd .R. v. Birmingham & Gloucester Ry. 


(1841). 2 Q. BK. 47; Clarke vw. M.S. & L. Ry. (1861), 
1J.& H. 631. Refd. XR. »v. Hun by (1850), 14 J. BP. 384. 
)}» 1 Ry. & Can. Cas. 


Mentd. Farrow v. Vansittart (183 


98. —-—- Whether footpath included — Con- 
struction of special Act.|—By a railway Act a 
co. were empowered generally to divert, raise, 
sink, or deepen any roads, in order to carry the 
same over, under, or by the side of the railway, 
subject to the provisions & restrictions of the 
said Act. By another Act enabling them to vary 
their line, they were authorised to carry the line 
of railway across a certain turnpike road, by 
means of a bridge of the width of 30 feet at the 
least, & for that purpose to lower the then present 
bed of the road, provided that, in case it should 
be expedient to lower the surface of the road for 
the purposes aforesaid, then it should not be 
lawful for the co. to lower or alter the present 
bed of the road, unless the same should be lowered 
on both sides of such bridge so as to leave a 
certain inclination, & that the co. should make 
all new fences, etc., & relay & reform the road. 
The co. made a bridge 30 feet wide, over a turn- 
pike road 42 feet wide, consisting of 30 feet 
carriage way & two footways of 6 feet each. 
They lowered the carriage way of the road, but 
left the footways at their original level :—Held: 
by the words “ bed of the said turnpike road,” 
the Act intended that the carriage road only 
should be lowered; & the full breadth of the 
former carriage road was not intended to be 
preserved under the bridge, but only as to the 
poy of the road lowered as it descends to the 

ridge on one side & ascends from it on the other. 
—MANCHESTER & LEEDS Ry. Co. v. R. (1842), 
3 Q. B. 628; 3 Gal. & Dav. 289; 8 Ry. & Can. 
Oas. 683; 114 E. R. 609, Ex. Ch.; revsg. S. ©. 
sub nom. R. v. MANCHESTER & LEEDS Ry. Co. 
(1841), 1 Gal. & Dav. 338. 

100. ——— ——— Railways Clauses Consolidation 
Act, 1845 (c. 20), s. 49.]—It is provided, by above 
sect., that where any railway is carried by a 
bridge over any turnpike road, the width of the 
arch is to be such as to leave thereunder a clear 
space of pot less than 35 feet; & by above Act, 
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s. 51, where the former average available width 
of the road for the poseeee of carriages is less 
than 35 feet the width of the arch need not be 
greater than such average available width, but 
so as not to be less than 20 feet; provided that 
if the average available width of the road be 
afterwards increased, the railway co. should, if 
required, increase the width of their bridge to an 
extent not exceeding the width of the road so 
widened, or the maximum width therein or in 
the special Act prescribed for a bridge. By the 
special Act it was provided that in every case in 
which the railway shall cross a specified road 
otherwise than at right angles, the bridge shall be 
made with skew arches so as not in any manner 
to alter the direction of, or interfere with, the 
line of the roads, or the footpaths to the same :— 
Held: (1) above Act, s. 51, applied only to the 
case of a road being turned so as to carry it at 
right angles under a bridge & again bending it 
back after passing the bridge to its original 
direction, but that it does not affect any question 
as to the width of the bridge or the narrowing of 
the road; (2) the meaning of the above clauses 
of the general Act was that where the average 
available width for the passage of carriages on 
any road exceeds 35 feet, it might be narrowed to 
35 feet under the arch; where it was less than 
35 feet, the arch might be of the same width as 
the road, so as it be not less than 20 fect, & if the 
road be afterwards increased, the arch must be 
proportionably widened up to, but not beyond, 
35 feet. 

(3) A turnpike road, with footpaths on each 
side, was crossed by a bridge having a skew arch. 
The average available width for the passage of 
carriages was unaltered, & the arch exceeded 
20 feet in width. The piers projected upon & 
narrowed the footpaths by the side of the road, 
& were built parallel to the line of the carriage 
road :—Held: the Acts had been complied with, 
& the footpaths could not be taken as part of the 
turnpike road over which the arch was to be 
thrown, within the meaning of the Acts.—It. v. 
RiaBy (1850), 14 Q. B. 687; 6 Ry. & Can. Cas. 
479; 19 L. J. Q. B. 153; 14 L. T. O. S. 438; 
14 J.P. 384; 14 Jur. 329; 117 BE. R. 265. 

101. Effect of provision as to skew arches.] 
—R. v. RiagBy, No. 100, ante. 

102. Effect of special contract.]|—In a 
contract between a railway co. & a proprietor of 
land to be crossed by the line of railway, Railways 
Clauses Consolidation Act, 1845 (c. 20), should be 
expressly referred to, if the co. intend to claim the 
benefit of its provisions. Therefore, where a co. 
contracted ‘‘ to provide & erect a suitable bridge 
over a street, marked in a plan referred to in the 
deed, as then planned or intended’; & the plan 
showed that the street was intended to be 42 feet 
wide :—Held: in the absence of any reference 
in the deed to the Act, the co. were not at liberty 
to narrow the street to the dimensions specified 
in sect. 45 of the Act (25 feet), but must make a 
bridge with an arch of the full width of the street 
(42 feet)—CLARKE v. MANCHESTER, SHEFFIELD 
& LINCOLNSHIRE Ry. Co. (1861), 1 John. & H. 
631; 70 BH. R. 896. 

103. Effect of depositing plans.]—(1) By 
Railways Clauses Consolidation Act, 1845 (c. 20), 
s. 13, it is enacted, that where it is intended to 
carry a railway on an arch or other viaduct as 
marked on the plans deposited with the clerk of 
the peace the same shall be made “ parapang es 
by s. 14, it is enacted that it shall not be law 
for the co. to deviate from, or alter the gradients, 
curves, tunnels or other engineering works described 
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in the plans, except within certain limits & 
under certain conditions not applicable to via- 
ducts; & by s. 49, it is enacted, that every bridge 
for c a railway over a road shall, except 
where otherwise provided by the special Act, 
built in conformity with certain regulations, 
amongst which is one that the width of the arch, 
if it be over a turnpike road, shall be such as to 
leave thereunder a clear space of not less than 
35 feet. By the plans deposited by a railway co. 
with the clerk of the peace it appeared that the co. 
intended to carry its railway over a turnpike road 
by @ bridge, the width of the arch of which was 
such as to leave thereunder a clear space of 45 
feet. Subsequently the co. proceeded to erect the 
sa so as to leave a clear space of 35 feet only :— 
Held: the co. were bound by Railways Clauses 
Consolidation Act, 1845 (c. 20), s. 14, to construct 
the bridge according to the deposited plans, & 
s. 49 did not free them from this obligation; & an 
injunction was therefore granted restraining the 
co. from erecting a bridge otherwise than in accord- 
ance with the deposited plans, or so as to leave 
thereunder a less width than 45 feet. 

(2) A bridge, forming part of the line of rail- 
way itself, is an ‘‘ engineering work ”’ within s. 14. 
—A.-G. v. TEWKESBURY & MALVERN Ry. Co. 
(1863), 1 De G. J. & Sm. 423; 32 L. J. Ch. 482; 
8 L. T. 682; 9Jur. N.S. 951; 46 BE. R. 168, L.J5J. 

104. Statutory provision as to height—Power to 
lower roadway—Effect of agreement with road 
authority.|—-The trustees of a turnpike road 
agreed to assent to a bill in Parliament for the 


formation of a railway, on the condition that the’ 


railway should pass over the road at a sufficient 
elevation, & the road be not lowered or otherwise 
prejudiced. This qualified assent was returned in 
both Houses of Parliament—the bill passed. 

Sect. 12 of the Act, among other powers, 
authorised the co. to raise & sink rivers or streams, 
roads or ways, in order the more conveniently to 
carry the same over or under, or by the side of 
the railway, provided that the co. should not divert, 
obstruct, or impound any river or water to the 
prejudice of any mill or manufactory. Sect. 72 
of the Act enacted, that the arch of any bridge 
for carrying the railway over or across any turn- 
pike road, should be of a height from the surface 
of such road to the centre of such arch, of not 
less than 16 feet, provided that the descent under 
any such bridge should not exceed 1 foot in 
30 feet. The Act contained no particular proviso 
as to the road in question :—Held: (1) the modi- 
fied assent of the road trustees, the terms of which 
were neither embodied in any agreement between 
the trustees & the co., nor adopted by the legis- 
lature, afforded no equitable ground for restraining 
the co. from enforcing, with regard to the road 
in question, all the powers conferred by the Act; 
(2) the co. were authorised to sink the original 
surface of a turnpike road, in order to give the 
specified elevation to the arch of a bridge, erected 
for carrying the railway over such road, notwith- 
standing that the effect, from the peculiar situa- 
tion of the road, would be, to render it liable to be 
occasionally flooded.—ALDRED v. NortTH MuIp- 
LAND Ry. Co. (1839), 1 Ry. & Can. Cas. 404; 
3 Jur. 244. 

106. ——— Effect of local Paving Act.|— 
By a railway Act, sect. 9, the co. are empowered 
to raise or lower any ways the more conveniently 
to carry the same over or under the railway. 
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By s. 100 where any bridge is erectcd across any 
public carriage road, not being a turnpike road, 
there is to be a clear height from the surface of the 
carriage road to the centre of the arch of the bridge 
of not less than 16 fect. By s. 120 nothing in 
the Act. is to derogate any of the rights or privi- 
leges of any parish, over which the railway shall 
pass, acting under any local Act:—Held: the 
railway having been carried over a strect by means 
of a bridge, which, for the convenience of the 
railway levels, left a space from the arch of the 
bridge to the street below, of 15 feet 1 inch only, 
the co. had a right to lower the street in order to 
give the height required by the statute, notwith- 
standing that the street was under the control of 
comrs. by a local Act, which enacted, that no 
person shall alter the form of any pavements 
which shall be now made by virtue of this Act, 
without the consent of the comrs. or in anywise 
encroach thereon, or put up any posts, boards, 
etc.—R. v. EASTERN CounTIES Ry. Co. (1842), 
2 Q. B. 569; 3 Ry. & Can. Cas.22; 2 Gal. & Dav. 
1; 11 L. J. Q. B. 178; 6 Jur. 820; 114 E. R. 
224 








106. When road Ifable to flooding. |— 
By their special Act, passed in 1872, a railway co. 
whose line was madc in 1857. were authorised to 
divert a road crossing their line on the level, & 
to carry it under their line by a bridge, & the soil 
of the diverted road was to belong to the co. 
The new road & bridge were to be in accordance 
with the deposited plans & sections, which showed 
a total height from the road to the rails on the 
bridge of 16 feet 3 inches, but did not mention 
the height of headway. The special Act incor- 
porated Lands Clauses Consolidation Act, 1845 
(c. 18), & the Railways Clauses Consolidation Act, 
1845 (c. 20) (sect. 49 of which provides that all 
bridges shall have a headway of 15 feet), & it 
provided that nothing in the special Act should 
exempt the co. from the provisions of the gencral 
Acts. It also gave the co. power to deviate from 
the deposited sections to the extent of 5 feet. 
The co. without altering the levels of their line, 
no such alteration being shown on the deposited 
plans, made their bridge of the prescribed height of 
16 feet 3 inches, but with a headway of only 14 
feet, & that partly gained by carrying the road 
below the level of the adjoining land, so that at 
times it was flooded from an open ditch near the 
line & became impassable. The evidence showed 
that if the surface of the road was raised one or 
two feet, all serious inconvenience from flooding 
would be removed, & that a headway of 12 or 
13 feet would be sufficient for the traffic of the 
district. On an information at the relation of the 
road surveyors :—Held: the A.-G. was entitled 
to an injunction restraining the co. from making 
or maintaining the bridge with less headway than 
15 feet, or any bridge which, by reason of the road 
thereunder being of too low a level, might cause 
the road to be flooded.—A.-G. v. Furniss Ry. Co. 
(1878), 47 L. J. Ch. 7763 38 L. T. 5553 26 W. R. 
650 
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107. ——— Duty'to maintain—Whether footpath 
included.|—MaANCHESTER & LEEDS Ry. Co. v. 
R., No. 99, ante. 

108. ——.]—A.-G. v. FuRNEsS Ry. Co., 
No. 106, ante. 

109. Liability to widen—Width of road subse- 
quently increased.|—R. v. Riapy, No. 100, ante. 

110. Power to lengthen—Public inconvenience 
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108 i. Statutory provision as to ht 
—Duty to maintain. }-—-CARAON v. ‘een 


TON (1901), 21C. L. T. 145; 10.1. R. 
15.—CAN. 


will Ue—Accumulation of snow through 
increase in incline.}-—-FAIRBANKBS vw. 
TOWNSHIP OF YARMOUTH (1897), 24 


1. —— Whether action for obstruction | A. It. 273.—CAN. 
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Sect. 3.—Bridges: Sub-sect. 1, B. & C.]) 


—Injunction.|—Defts., being in the use & occupa- 
tion of a railway bridge over a certain highway, 
& being owners of the soil on either side of the 
road, commenced the construction of buttresses 
in the road, on a line with the existing abutments, 
for the purpose of widening their bridge. Ptfs., 
in whom the soil of the road was vested under the 
Metropolis Management Act, 1855 (c. 120), as sur- 
veyors of the highways, filed a bill to restrain 
defts. from further narrowing the road, on the 
ground of public inconvenience :—-Held: the 
alleged inconvenience was not of sufficient magni- 
tude for the interference of the ct.—WANDS5- 
WORTH BOARD OF WorKS v. LONDON & SOUTH- 
WESTERN Ry. Co. (1862), 31 L. J. Ch. 854; 26 
J.P. 821; 8 Jur. N.S. 691; 10 W. R. 814. 

Annotations :—Refd. Wandsworth Board of Works v. 

United Telephone Co. (1884), 53 L. J. Q. B. 449; St. 

Mary, Battersea Vestry v. County of London & Brush 

Provincial Electric Lighting Co. (1899), 80 L. T. 31; 

Hyde Oorpn. v. Oldham, Ashton & Hyde Electric 'l'ram- 

way (1900), 64 J. P. 5¥6. 

111. Where contract with land owner.|— 
The EK. railway co. obtained a conveyance for the 
purposes of their railway of certain land from 
C., & in the conveyance the co. bound themselves 
to erect & maintain a bridge over the road leading 
to C.’s property, which was to be according to the 
plans 35 feet wide, & leaving a road under it of 
15 feet wide. Afterwards this bridge was made, 
but the IK. co. some years later amalgamated 
with the H. co., & the latter co.’s Act authorised 
a junction with the E. railway at a point near this 
bridge. The two cos. then agreed as to the mode 
of effecting the junction, & part of the plan was to 
widen the arch or bridge over C.’s road so as to 
extend the bridge from 35 feet to 55 feet wide, 
thereby darkening the road beneath. O. applied 
for an injunction to restrain the cos. from carry- 
ing out this plan :—Held: the E. co. having in 
the first instance obtained the conveyance from 
C. on certain conditions as to the width of the 
bridge were bound not to depart from those con- 
ditions, & the Il. co. were equally bound as 
claiming under the I. co., for it was part of the 
consideration to maintain the bridge of the 
height & width originally fixed.—KpInpuran & 





GLascow Ry. Co. v. CAMPBELL (1863), 9 L. T. | 


157, H. L. 

112. Liability to repair—Approaches.]-—Under 
Railways Clauses Consolidation Act, 1845 (c. 20), 
s. 46, a railway co. who in carrying a railway over 
a highway by a bridge, lowered the level of the 
highway, is not bound to keep the slope of the 
road in repair, as being part of the approaches 
on each side of the bridge.—LONDON & NorTH 
WESTERN Ry. Co. v. SKERTON (1864), 5 B. & S. 
559; 4 New Rep. 424; 33 L.J.M. C. 158; 10 
L. T. 648; 28 J.P.518; 12 W.R. 1102; 122 EF. R. 


940. 
Annotations :—-Distd. Nottingham County Council ». M. S. & 
L. Ry. (1894), 71 L. T. 430. Consd. West Lancashire 
R. CO. v. L. & ¥. Ry. (1903), 72 L. J. K. B. 675: Hert- 
fordshire County Council v. G. E. Ry., (1909) 3 K. B. 408. 


118. --— Superstructure of bridge—Statutory 
Hability in third party—Want of notice.|—Defts.’ 


112i. Liability to repair— Ap- 
proaches.|—FOSBERRY ¥. ATERFORD 
& Liwerick Ry. Co. (1862), 13 I. C. 0. Fillk y, 
L. R. 494.— IR. . * tng e i 
escriptive rig 
m. —— ¢& reconstruct bridge. 


ARBROATH CORPN. v. CALEDONIAN RY. 


TERN Ry. Co. (1856), 6 C. P. 108.— 
CAN. 


1h ag rine, Whether | to build @ bri 
user.}-—CANADIAN PacrFico Ry. Co. 
0. GUTHRIE (1900), $1 Ss. C. R. 155.— 
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predecessors in title obtained an Act for the 
formation of a road which was to pass under a 
railway by means of a bridge. By the Act it was 
provided that the undertakers should not enter 
upon or interfere with the railway, or execute any 
work whatsoever under or affecting the same, 
until they should have delivered to the co. plans, 
drawings & specifications of the works intended 
to be executed under or affecting the railway & 
works thereof, such plans, etc. to describe the 
manner of executing the intended works, & the 
materials to be used for the purpose, nor until 
those plans, etc., should have been examined & 
approved by the engineer of the co.; & that the 
same works should be executed & thereafter 
maintained by the undertakers at their sole 
expense in all things, according to such approved 
plans, etc., under the superintendence & to the 
reasonable satisfaction of the engineer of the co. 
It was further provided that the undertakers 
should from time to time be responsible for & 
make good to the co. all costs, losses, damages, 
& expenses which might be occasioned to the co. 
by reason of the execution or failure of any of the 
intended works, or of any act or omission of the 
undertakers, etc.—The bridge was accordingly 
constructed of brick piers & iron pillars, of iron 
girders resting upon the piers & pillars, & of 
timber & woodwork. In the construction of the 
bridge, the brick & ironwork was done by defts.’ 
predecessors in title under the superintendence 
of pltfs.’ engincer. The timber & woodwork, 
the superstructure, was done by pltfs.’ engineer 
at the expense of the undertakers, & with materials 
provided by them. The structure was com- 
pleted in 1864. In 1872 certain repairs became 
necessary to the superstructure of the means: 
which repairs were executed by the co., who 
claimed to be reimbursed their outlay in so doing 
by defts., although defts. had had no notice nor 
any knowledge or means of ascertaining that the 
repairs were necessary :—Held: pltfs. were not 
entitled to recover the expenses so incurred.— 
LONDON & SourH WESTERN [ty. Co. v. FLOWER 
(1875), 1 0. P. D. 77; 45 2 J. Q. B. 543; 33 
‘tnnolations :—Betd, Murphy ». Hurly, [1992] 1A. 0. 360 
Anno TR o-—— ° v. urly, e U e 
Mentd. Ross v. Price (1876), 45 Les : Q i ; 


. B. 777; Man- 
shester Bonded Warehouse Oo. v. Carr (1880), 5 C. P. D. 
507: Hugall v. M‘'Lean (1886), 53 L. T. 94. 


C. Bridge over Railway. 


See Railways Clauses Consolidation Act, 1845 
(c. 20), ss. 50, 51. 

114. Statutory provision as to width—Whether 
approaches ineluded.|—By a railway Act, the co. 
are ar Se he to make roads over the railway, 
& for that purpose to alter the course of, or raise 
any road or way. Sect. 63 provides, that when 
any turnpike or public carriage road shall be 
carried over the railway, the road shall be of the 
clear width of 15 feet, within the fences of the 
bridge. By sect. 67, where any part of any car- 
riage or horse road shall be cut through, raised, 
sunk, or taken, the co. shall cause another good 
& sufficient road to be made instead thereof, as 
convenient for passengers & carriages as the 


& separation of grades was n : 
& in gi the 


rmi 
highway, it roqued ne ag bed Co. 
carry 68 over 
the highway at the point indicated.— 
Re CANADIAN NORTHERN Ry. Co. 
(1912), 23 W. L. R. 127.—CAN. 


10 iy. Gan, ir Gas. Boi.uoon | AN 

10 Ry. . Tr. . : . p. s of -+—Upon an | PART Il. SECT. 3, SUB-SECT. 1.—C. 
n. Intersection of street—Interference | application by a railway oo. for per- q. ity to repair— Bridge.}— 

with rights of othera by mission to lay their tracks across a | Where a way co. carried the high- 

authority. }—CONNORS v. GREAT Wrs- | highway, it appeared to the Board that | way across & ovor their road by a 
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former. ‘The co. diverted a highway, & erected 
a bridge to carry it over the railway. The origi- 
nal road was 40 feet wide, & the substituted one 
only 27, less convenient for driving sheep & 
cattle. The span of the bridge was 383 feet, but it 
was continued with wing walls & parapets to the 
distance of 168 feet & the width of the road on 
the bridge & between the parapets was only 16 
feet :—-Held: the new road being narrower, was 
not as convenient as the old one, nor a good & 
sufficient road, within sect. 67, the Act intending 
it to be as convenient for a drift way as for passen- 

ers & carriages.—R. v. LONDON & BIRMINGHAM 
Ry. Co eet), 1 BY: & Can. Cas. 317. 

efd 


Annotations :— . R. v. Sharpe (1840), 3 Ry. & Can. Cas. 
33,n.; R.v. Manchester & Leeds Ry. (1842), 3 Q. B. 528; 
R. v. Rigby (1850), 14 J. P. 384. 

115. -.|—A bridge carrying a public 











carriage road over the Taff Vale Railway was 
erected under railway Act of 1846 of the width of 
18 feet. The average available width of the 
road having been afterwards increased beyond 
the width of the bridge on either side & to a width 
exceeding 25 feet, the railway co., were required 
by the urban district. council to widen the bridge 
& approaches in accordance with Railways 
Clauses Consolidation Act, 1845 (c. 20), ss. 50, 51 :— 
Held: the obligations of the co. were governed 
by Railways Clauses Consolidation Act, 1845 
(c. 20), ss. 50, 51, & not by the special Acts, & 
the co. were bound to widen the bridge proper to 
the width of 25 feet, but were not: bound to widen 
the approaches to the bridge.—--RHONDDA URBAN 
CoUNCIL v. TAFF VALE Ry. Co., [1909] A. C. 2538 ; 
78 L. J. K. B. 647; 100 L. T. 7183 73 3. 2. 257; 
25 T. L. R. 483; 71. G. R. 616, Uf. LB. 

116. Liability to restore to former width—Ap- 
proaches to bridge.]|—R. v. BIRMINGHAM & GLov- 
CESTER Ry. Co., No. 177, post. 

117. Liability to widen—Average width of road 
increased—Railways Clauses Consolidation Act, 
1845 (c. 20), ss. 50, 51.]—RNONDDA URBAN 
JOUNCIL v. TAFF VALE Ry. Co., No. 115, ante. 

118. Liability to repair—Bridge—cCondition in 
special Act—-Becoming impossible of fulfilment.|— 
The special Act of a railway co. in which was 
incorporated Railways Clauses Consolidation Act, 
1845 (c. 20), so far as it was not expressly varied 
or excepted, provided that if, after notice, the co. 
did not, with reasonable expedition, repair a 
bridge over a turnpike road to the satisfaction of 
the surveyor of the trustees thereof, the latter 
might repair & recover the costs; the turnpike 
trust, however, was suffered to expire :—Held: 
though Railways Clauses Consolidation Act 
1845 (c. 20), s. 65, was expressly varied by the 
special Act, yet it revived on the cessation of the 
turnpike trust, & an order to repair the bridge 
might be made under it.—LONDON, CHATHAM & 
DOVER Ry. Co. v. WANDSWORTH BOARD OF WORKS 
(1873), L. R. 8 C. P. 185; 42 L. J. M. C. 70. 

119. ——— Roadway over bridge.]|—Railways 
Clauses Consolidation Act, 1845 (c. 20), s. 46, pro- 
vides for the case of a line of railway crossing a 
turnpike road or public highway, & enacts, that 
either such road shall be carried over the railway, 
or the railway shall be carried over such road by 
means of a bridge . . . & such bridge, with the 
immediate approaches, & all other necessary 
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works connected therewith, shall be executed, & 
at all times thereafter maintained at the expense 
of the co. :—Held: Railways Clauses Consolida- 
tion Act, 1845 (c. 20), s. 46, provided as well for the 
construction of the bridge & the roadway over it 
as for the future maintenance & repairs of both ; 

& the co. was not only bound to make the bridge, 

considered as the substratum of the roadway, but 

also the roadway on & over that substratum, & 
to maintain & repair such substratum & roadway.— 

R. v. WEST STAFFORDSHIRE Ry. Co. (1858), 22 

J. P. 112. 

120. |—By a railway Act, s. 68, 
all bridges to be constructed by defts., either under 
or over the said railway, shall be maintained & 
kept in repair by & at the expense of defts. :-— 
Held: this included the duty to keep in repair 
the roadway of a bridge constructed over the defts.’ 
line, although that roadway had always been 
maintained & repaired by the inhabitants of the 
parish.—R. v. SourH EASTERN Ry. Co. (1875), 
32 L. T. 858; 40 J. P. 200, D. C. 

Annotation :— Consd. Macclesfield Corpn. v. G. C. Ry. (1911), 
104 L. T. 728. 

121. .|—Where a railway crosses a 
highway, & the road is carried over the railway by 
means of a bridge in accordance with the pro- 
visions of Railways Clauses Consolidation Act, 
1845 (c. 20), s. 46, the railway co. are bound to 
keep in repair the roadway upon the bridge, such 
roadway being part of the bridge which by Rail- 
ways Olauses Consolidation Act, 1845 (c. 20), 
s. 46, the co. are to maintain.—LANCASHIRE & 
YORKSHIRE Ry. Co. v. BURY CORPN. (1889), 14 
App. Cas. 417; 59 L. J. Q. B. 85; 61 L. T. 417; 
54 J. P. 197, H. L. 

Annotations :—Consd. A.-G. & Derbyshire County Council 
«. Mid. Ry. (1908), 99 L. T. 961; Macclesfield Corpn. »v. 
G. C. Ry., wean 2K. B. 528. - West Lancashire 
Rt. C.v. L. & ¥. Ry. (1903), 72 L. J. K. B. 675. 

122. —-— Roadway & approaches.|——-Under 
Railways Clauses Consolidation Act, 1845 (c. 20), 
s. 46, a railway co. having carried a road over the 
railway by a bridge, is bound to keep both bridge 
& road, & all the approaches thereto, in repair ; 
& such repair includes not only the structure of 
the bridge & the approaches but the metalling of 
the road on both.—NorrTH STAFFORDSHIRE Ry. 
Co. v. DALE (1858), 8 EK. & B. 836; 27 L. J. M. ©. 
147; 4 Jur. N.S. 631; 120 KL. R. 312. 

Annotations :—Apld. Newcastle-under-Lyne & Leek Turn- 
pike Roads Trustees v. North Staffordshire Ry. (1860), 
5 H. . 160; North of Ingland Ry. v. Langbaurgh 
Ry a Ni 
Consd Hertfordshire County Council »v. Fe: i ; hty., 
[1909) 1 K. B, 368, 

123. |—(1) Railways Clauses Con- 
solidation Act, 1845 (c. 20), enacts that if a railway 
cross a turnpike road or highway, then, except 
where otherwise provided by the special Act, the 
road shall be carried over or under the railway by 
means of a bridge of the height & width, & with the 
ascent or descent by that or the special Act pro- 
vided ; & such bridge, with the immediate ap- 

roaches, & all other necessary works connected 
herewith, shall be hevipian & at all times there- 
after maintained at the expense of the co. Rail- 

ways Clauses Consolidation Act, 1845 (c. 20), s. 56, 

requires the co. to restore any road interfered 

with, to as good a condition as it was in at the time 
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when the same was first interfered with by the 
co., or as near thereto as may be :—Held: in accord- 
ance with The North Staffordshire Ry. Co. v. Dale, 
No. 122, ante, that the Act imposes on the co. the 
burden of the id hp maintenance, not only of 
the fabric of the bridge & approaches, but of the 
roadway over the bridge & approaches. 

(2) The special Act for the formation of a railway, 
incorpora: with it the provisions of Railways 
Clauses Consolidation Act, 1845 (c. 20), so far as 
they were not modified or affected by the special pro- 
visions, or were not inconsistent with them. ya 
sect. of the special Act, the co. were required to 
carry a certain turnpike road over the railway by a 
bridge, the parapet walls of which were to be 
higher, but the width of the road less than men- 
tioned in the general Act. The sect. then pro- 
vided that the said turnpike road shall be made 
& altered at the expense of the said co. on both 
sides of such bridge, so that the surface of the said 
turnpike road shall when completed have one 
uniform inclination on both sides, not exceeding 
lin 30; & that so much of the said turnpike road 
as shall be broken up or damaged for the purposes 
of this Act, shall be reinstated & made good with 
the same materials as the said road is now com- 
posed of, the fences thereof, wherever necessary, 
reconstructed & put into complete order by the 
said co., & kept in repair for twelve months after 
the making, forming & completing thereof :— 
Held: the co. were bound perpetually to main- 
tain the roadway over the bridge & approaches. 
—-NEWCASTLE-UNDER-LYNE & LEEK TURNPIKE 
Roaps TRUSTEES v. NoRTH STAFFORDSHIRE Ry. 
Co. (1860), 5 H. & N. 160; 157 E. R. 1140; sub 
nom. LEECH v. NoRTH STAFFORDSHIRE Ry. Co., 
20 L. J. M. C. 150; 121. T. 882; 24 J. P. 71; 
S$ W. R. 216. 


Annotations :—Apld. North of England Tye v¢. Langbaurgh 
(1871), 24 L. T. 544; R.v. S. E. Ae (1875), 40 J. P. 200; 
L. & VY. Ry. v. Bury Corpn. (1889), 14 App. Cas. 417. 
Const. Herrordsnire County Council v. G. E. Ry., [1909] 


124. ——-.}—A. railway co. having car- 
ried a road over the railway by a bridge, is bound 
to keep both bridge & road, & all the approaches 
thereto in repair, & such repair includes not only 
the structure of the bridge & the approaches, but 
the metalling of the road on both.—NorrH or 
ENGLAND Ry. Co. v. LANGBAURGH (1871), 24 
L. T. 644; 357. P. 581. 

126. Construction of special Act.]— 
Taff Vale Railway Act, which passed in the year 
1836, contains provisions relative to the crossing 
of roads by the said railway, & by sect. 71, it 
directs that where any public or private road is 
crossed by a bridge, directed to be made by the 
co., they are to cause the new road to be put into 

~ & substantial order, etc., & the sect. also 
directs that in all cases where any part of any 
rivate or tram road shall be intersected & crossed 
y the said Taff Vale Railway & such private 
railway or tram road shall pass over or under 
such private road all the necessary bridges, via- 
ducts, tunnels, & archways & the pr proeelice there- 
to shall be made & kept in repair by the said co. 
The railway passed across a turnpike road, which 
was carried over the railway by a bridge. ese 
failure of the co. to repair the approaches, they 
were summoned before justices under the Lands 
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Clauses Consolidation Act, 1845 (c. 18), 8. 180, 
for such non-repair :—Held: Taff Vale Railway 
Act, s. 71, does not impose any liability upon the 
co. to keep in repair such approaches; also 
eer pein ratte: aes eer c. ily ane 
only a prospective operation, not apply.— 
TAFF vite Ry. Co. v. Davis (1868), ig | es 
.|—A private railway Act 


278; 33 J. P. 6. 

126. 

assed before Railways Clauses Consvlidation 
Act, 1845 (c. 20), contained the enactment that 
where any bridge shall be erected for carrying 
any turnpike road ... over the railway, the 
road over such bridge shall be formed & shall 
at all times be continued of such width as to leave 
a clear & open space between the fences of the 
said road of not less than 25 feet :—Held: these 
words imposed an obligation on the railway co. 
to repair the bridge, its approaches & fences, & 
the road over the bridge & over its approaches.— 
A.-G. v. MIDLAND Ry. Co. (1909), 100 Ll. T. 866 ; 
73 J. P. 8837; 25 T. L. BR. 547; 53 Sol. Jo. 520; 
7L. G. R. 998, C. A. 

127. Where highway diverted.|— 
A railway co., empowered by their private Act 
to carry a certain old road across their line ona 
level, built a bridge across their line at a spot 
where no highway had previously been, & 347 
yards distant from the place where the line crossed 
the old road. Upon land given by the owners the 
co. made approaches to the bridge connecting it 
with the roads lying on either side of the line. 
The old road was at the same time thrown into the 
adjoining fields, & the traffic which formerly had 
passed along the old road thenceforth passed over 
the bridge & its approaches. The co. repaired the 
bridge from time to time, but did not repair the 
approaches. On one accasion an adjoining land- 
owner on tere the approaches under an agree- 
ment with the highway authority. The hgihway 
authority applied to justices under Railway 
Clauses Consolidation Act, 1845 (c. 20), for an 
order under sect. 46 directing the railway co. to 
maintain the bridge & its approaches :—Held: 
there being no evidence of any constructional 
necessity which alone would justify a diversion of 
the old road under Railway Clauses Consolidation 
Act, 1845 (c. 20), s. 15, the bridge & its approaches 
had not been made under sect. 46, & therefore 
the railway co. were not bound to maintain 
them under that sect.—LONDON & NORTH WEs- 
TERN Ry. Co. v. O@GWEN DiIsTRICT COUNCIL (1899), 
ae T. 401; 63 J. P. 295; 15 T. L. R. 291, 

















Annotations :—Refd, Hertfordshire County Council v. G. EB. 
Ry., [1909] 1 K. B. 368. Mentd. Folkestone Corpn. v. 
Marsh (1905), 94 L. T. 511. 

128, ——- Streets in town.|—By Railways 
Clauses Consolidation (Scotland) Act, 1845 (c. 33), 
s. 39, if the line of the railway cross any turnpike 
road or public highway ... either such road 
shall be carried over the railway or the railway 
shall be carried over such road by means of a 
bridge . . . & such bridge with the immediate 
approaches & all other necessary works connected 
therewith shall be executed & at all times there- 
after maintained at the expense of the co. In 
1898 two streets, B. & C., previously forming part 
of the county district, were with other areas 
included within the boundaries of the city of 
Glasgow. A third street, S., was declared a public 
How butt . 
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street in 1894. Prior to 1899 parts of these 
streets were carried over railways belonging to 
appits. by means of bridges which were con- 
structed by applts. The city of Glasgow claimed 
that the roadways of these three streets over 
the bridges & the approaches thereto fell to be 
maintained & repaired by the applts. B. & C. 
had been respectively a statute labour road & a 
turnpike road, & S. had been a private occupation 
road. Applts. contended that Railways Clauses 
Consolidation (Scotland) Act, 1845 (c. 33), s. 39, 
only applied to county roads & not to streets in 
a town :—Held: B. & C. were public highways, 
& therefore applts. were bound to maintain the 
roadways where they crossed their railway & the 
approaches to the bridges; but as to S., it being 
proved that it was a private street when applts.’ 
railway bridge was constructed, applts. were not 
bound to maintain the roadway.—CALEDONIAN 
Ry. Co. v. GLASGOW CoRPN., [1909] A. C. 138; 
78 L. J.P. C. 52; 99 L. T. 784, H. L. 


Annotations :—Refd. Sharpness New Docks & Gloucester & 
Birmingham Navigation Co. v. A.-G. (1915), 84 L. J. K. B. 
907. Mentd. Nisbet v. Hamilton, [1907] A. C. 158. 


129. Private street.]|—CALEDONIAN 
Ry. Co. v. GLascow Corpn., No. 128, ante. 

130. Road widened by tramway com- 
pany under statutory powers—Agreement to repair. 
—Under statutory powers conferred in 1859, 
resps. constructed a railway through the parish 
of T., certain highways being carried over the 
railway by a bridge constructed by resps. The 
roadways over the bridge & the approaches be- 
came repairable by resps. under Railways Clauses 
Consolidation Act, 1845 (c. 20), s. 46. In 1877 
applts.’ predecessors agreed with resps. to keep 
in repair the roads over the bridge & the 
approaches for a payment by the resps. of 
£10 a year. Applits.’ predecessors & applts. kept 
them in repair down to 1903. In 1900 a tramway 
co. promoted a bill for power to construct a tram- 
way over the bridge & approaches. Hesps. en- 
tered into an agreeinent with the tramway co. 
that the latter should take over resps.’ liability 
with reference (inter alia) to the bridge & the 
approaches & should widen the bridge & keep 
in repair the road when so widened. Applits. 
also made an agreement with the tramway co. 
that the tramway co. should not construct the 
tramway over the bridge or the approaches until 
the widening of the bridge had been carried out 
in such manner as resps. might approve. After 
both these agreements had been entered into, 
the tramway co.’s bill was passed & under the 
powers of the Act of Parliament the bridge was 
taken down by & at the expense of the tramway 
co., & wa new, larger, & wider bridge was erected, 
& the approaches widened by the tramway co. 
to the satisfaction of resps., the new bridge being 
capable of taking four railway tracks below it, 
instead of two tracks as previously. The tramway 
was duly constructed & was opened on Apr. 1, 1903, 
& the road torming part of the highway before 
the widening took place became repairable by the 
tramway co. under Tramways Act 1870 (c. 78). 
On Dec. 1, 1903, applts. in consequence of the sub- 
stitution of a new bridge & the increase in the sur- 
face of the road declined to continue to repair the 
road under the agreement of 1877 & gave notice 
to resps. to repair the road over the bridge under 
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Railways Clauses Consolidation Act, 1845 (c. 20), 
s. 46. Resps. annually tendered to applits. £10 
& all arrears under the agreement of 1877. Applts. 
summoned resps. for neglecting to repair the road 
over the bridge & the approaches :—Held : under 
the circumstances the rebuilding & widening of 
the bridge was, so far as resps. were concerned, the 
act of a paramount authority, namely, the tram- 
way co., under their statutory powers; resps.’ 
obligation so far as it had reference to the old 
roadway, was not altogether done away with; 
the agreement of 1877 still stood ; any extra bur- 
den occasioned by the widening thrown upon the 
railway co. had to be borne by the tramway co. ; 
& the justices were right in dismissing the sum- 
mons.—TEDDINGTON URBAN Districr CoUNCHL, 
v. LONDON & SOUTH WESTERN Ry. Co. (1910), 102 
L. T. 328; 74J.P.119; 8. G. BR. 253, D.C. 

131. Fences.|—A.-G. v. MIDLAND Ry. 
Co., No. 126, ante. 

132. Duration of liability—Effect of special 
Act.]|—-NEWCASTLE-UNDER-LYNE & LEEK TURN- 
PIKE ROADS TRUSTEES v. NORTH STAFFORDSHIRE 








| Ry. Co., No. 123, ante. 


133. —-——- Enforcement of penalties—General 
Act incorporated in special Act.!—Sect. 1 of a 
railway Act, which enacts that so much of the 
Railways Clauses Consolidation Act, 1845 (c. 20), 
as relates to the mode of crossing roads & con- 
struction of bridges, shall respectively, except 
so far as the same may be by this Act otherwise 
provided for, & except such of the provisions 
thereof as may be inconsistent with the provisions 
herein contained, be incorporated & form part of 
this Act, incorporates not only all the provisions 
of the general Act which regulate the crossing of 
turnpike roads by the railway & the construction 
of railway bridges, together with Railways Clauses 
Consolidation Act, 1845 (c. 20), s. 65, which im- 
poses penalties for suffering the roads & approaches 
to the bridges to be out of repair, but also Rail- 
ways Clauses Consolidation Act, 1845 (c. 20), 8. 145 
& subsequent sects., which relate to the mode of 
enforcing such penalties.—-Briston & WXETER 
Ry. Co. v. TuckmR (1862), 13 C. B. N.S. 207; 
1 New Rep. 63; 7L. 'T. 464; 143 H.R. 83. 

134, Liability for paving rates.]—‘The North 
London Railway co. built a bridge over their rail- 
way in the metropolis, with additions, on which 
their station was erected, & they lighted the bridge 
with street lamps, & allowed the public for eighteen 
months to use the bridge as a highway. The 
North London Railway Co. had made an agreement 
with a water co. to allow the water pipes to be 
carried over the bridge; & they now sought to 
close the passage of the public so as to prevent the 
bridge being dealt with as a street :—Held: the 
bridge had become by dedication a street, & the 
railway co., aS vwners, were liable to pay paving 
rates.—NORTH LONDON Ky. Co. v. Str. MArRy, 
ISLINGTON, VESTRY (1872), 27 L. T. 672; 37 J. P. 
341; 21 W. KR. 226. 

135. Liability to fence.]—Defts., a railway co., 
in place of a public footway crossing their line on 
the level], built a bridge over their line, & also over 
a roadway adjoining. The bridge was fenced with 
wooden hoardings, where it crossed the rails, & 
with open ornamental work, with triangular open- 
ings, where it crossed the road. PIltf., a child 
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about four years of age, went upon the bridge, in 
co. with another child, for the purpose of crossing 
over, & instead of walking straight forwards, he 
placed his back os pape the hoardings & slid along, 
until he came to the ornamental ironwork, when he 
fell through backwards on to the road, & was 
injured. In an action to recover compensation, 
evidence was called to speak to the dangerous 
character of the bridge. The jury found that 
pitf. was lawfully using the bridge when the 
accident occurred, & that the bridge was not 
reasonably safe for all Her Majesty’s subjects :— 
Held: there was evidence of negligence to go to 
the jury, & it was defts.’ duty to keep the bridge 
in such a state as not to be dangerous to any one 
nee it in a lawful manner, & there was no 
negligence on the part of plitf. contributory to the 
an re v. MIDLAND Ry. Co. (1875), 34 


136. Liability to strengthen—Increased burden 
of traffic.)}——Where a public highway is carried over 
&@ railway by means of a bridge constructed under 
Railways Clauses Consolidation Act, 1845 (c. 20), 
8. 46, the railway co. is liable to maintain the bridge 
in the condition as to strength in relation to traflic 
in which it was at the date of completion, but is 
not liable to improve & strengthen the bridge to 
make it sufficient to bear the ordinary traffic 
of the district which may reasonably be expected 
to pass over it according to the standard of the 
present day.—A.-G. v. GrrEAT NORTHERN Ry. 
Co., [1916] 2 A. C. 356; 85 L. J. Ch. 717; 115 
L. T. 235; 80 J. P. 3387; 32 T. L. R. 674; 60 
Sol. Jo. 665; 14 L. G. KR. 997, H. L. 

Annotations :—-Apld. A.-G. for Ireland v. Lagan Navigation 
Co., (1924] A. C. 377. Mentd. Worsborough U. D. C. v. 
Barnsley British Co-op. Soc. (1914), 111 L. T. 429 ; Weston- 
super-Mare U. C. v. Butt, [1919] 2 Ch. 1. 

187. Damage to bridge by highway authority— 
Recovery of cost of repair.|—Pltfs. brought an 
action against deft. corpn. to recover the cost of 
repairing a bridge which carried a public road 
across their railway & had been damaged by the 
corpn. in repairing the road under a contract with 
pltfs. They also claimed alternatively against 
the corpn. & the owners of a steam roller as being 
jointly & severally liable under Locomotive Act, 
1861 (c. 70), 8. 7. Pltfs. had repaired the bridge 
at the cost of £320. The judge at the trial found 
that the corpn. had been guilty of negligence 
causing the damage, but that the condition of the 
bridge was such that the repairs done to it by 
pitfis. would have been necessary in the next few 
months whether it had been damaged by the 
corpn. or not. He therefore assessed the damages 
against the corpn. at approximately six months’ 
interest at 5 per cent. on a principal sum of £320, 
& gave judgment for pltfs. for £10 :—Held: there 
was no evidence to support the inference that the 
repairs would have been necessary apart from the 
damage done by the corpn.; the reasonable 
inference to draw from the facts was that the bridge 
would have stood good for several years; that in 
the circumstances pltfs. had acted reasonably in 
repairing it, & they were consequently entitled 
to recover the full cost of so doing.—SouTHERN 
Ry. Co. v. GOSPORT CoRPN., [1927] 1 K. B. 331; 
95 L. J. K. B. 977; 185 L. T. 630; 90 J. P. 193; 
70 Sol. Jo. 817; 24 L. G. BR. 549, C. A. 
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SuB-SECT. 2.—RAILWAY CROSSING WATERS. 

138. Application of statutory provisions—To 
temporary bridges.]}—Although a railway co. are 
not to act capriciously in regard to ing out 
the powers of an Act.of Parliament, the Act 
constitutes them the judges of the most convenient 
mode of conducting their works. 

A co. were empowered by an Act of Parliament 
to do all works necessary & convenient for con- 
structing a apselet & among others to cross 
canals & make embankments in the line; & in 
particular to cross a canal of which defts. were 
the proprietors, & to make an embankment over 
a Salley near the same place. Subsequent clauses 
in the Act restricted the co. from doing lean 3 
which should obstruct the navigation of the d 
or any part thereof; & specified the height & 
dimensions of any bridge to be made & maintained 
for carrying the railway over the canal. The co., 
for the purpose of transporting earth from the 
higher lands on the south of the lower land on the 
north side of the canal for constructing an embank- 
ment, erected a temporary bridge over the canal, 
supported partly on piles driven into the bed of 
the canal. Defts. pulled down such bridge, & 
thereby destroyed the passage of communication 
for the carriage of the earth. On a motion for 
an injunction to restrain defts. destroying any such 
bridge, or preventing such communication :— 
Held: the clause empowcring the railway co. to 
cross canals in the progress of their works was not 
restricted by the subsequent clauses which applied 
to permanent bridges; & defts. were restrained 
from obstructing the making or use of such 
passage of communication.— LONDON & BirMm- 
INGHAM Ity. Co. v. GRAND JUNCTION CANAL Co. 
(1835), 1 Ry. & Can. Cas. 224. 

Annotations :—Distd. Priestley v. Manchester & Leeds Ry. 
(1840), 4 Y. & C. Ex. 63. Mentd. Milburn v. Newton 
Colliery (1908), 52 Sol. Jo. 317. 

189. -|— By an agreement made 
between the navigation & railway cos., & after- 
wards embodied in an Act of Parliament, the line 
of the railway was changed, by which change the 
navigation was crossed only once by the railway, 
& only one bridge required. ‘The railway co. had 
introduced into the above agreement a clause, 
enabling them to erect temporary bridges across 
the navigation, but which was struck out by the 
navigation co. ‘The railway co. having com- 
menced the building of the permanent bridge, 
erected a temporary bridge adjoining to the per- 
manent bridge, which was used partly for building 
that bridge & partly for conveying earth & 
matcrials across the river. On the application of 
the navigation co. an injunction was granted 
ex p. restraining the crecting of a temporary bridge 
across the navigation, or of anyth impeding 
the navigation in a manner not authorised by the 
Act. Affidavits were filed on both sides, & upon 
motion to dissolve the injunction :—Held : (1) the 
railway co. had the power of erecting such a 
temporary bridge, the power being exercised 
reasonably & bond fide ; (2) the temporary bridge, 
being of the dimensions specified in the Railway 
Act, s. 34, & a navigable waterway being left as 
required by Railway Act, s. 38, the same was 
lawfully erected under Railway Act, s. 94, for the 
bond fide purpose of building the permanent 
bridge.— PRIESTLEY v. MANCHESTER & LEEDS 
Ry. Co. (1840), 4 Y. & C. Ex. 63 ; 2 Ry. & Can. Cas. 
1384; 160 EB. R. 921. 
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140. Duty to avoid damage.]—MANSER v. 
NoRTHERN & EASTERN Counties Ry. Co., No. 
68, ante. 

141. ——.] efts., a railway co., were 
authorised by their Act of Parliament to construct 
a railway bridge across a navigable river. The 
Act provided that it should not be lawful to detain 
any vessel navigating the river for a longer time 
than sufficient to enable any carriages, animals or 
passengers, ready to traverse, to cross the bridge 
& for opening it to admit such vessel. Defts. 
employed a contractor to construct the bridge in 
conformity with the provisions of the Act of 
Parliament, but before the works were com- 
pleted the bridge, from some defect in its con- 
struction, could not be opened, & pltf.’s vessel 
was prevented from navigating the river :—Held : 
defts. were liable for the damage thereby caused to 
pltf.—HoLE v. SITTINGROURNE & SHEERNESS Ry. 
Co. (1861), 6 H. & N. 488; 30 L. J. Ex. 81; 3 
L. T. 750; 9 W. R. 274; 158 E. R. 201. 
Annotations :—Mentd. Pickard r. Smith (1861), 4 L. T. 470; 

Butler v. Hunter etal 7H. & N. 826; Clothier v. 

Webster (1862), 12 C. B. N. 8.790; Blake v. Thirst (1863), 

2 H. Cc. 20; Gray v. Pullen (1864), 5 B. & S. 

970; Sérandat v. Saisse (1866), L. R. 1 P. C. 152; Dalton 

ev. Angus (1881), 6 App. Cas. 740; Lapthorn v. Harve 

(1885), 49 J. P. 709: Hardaker v. Idle District Council, 
{1896) 1 Q. B. 335; Holliday v. National Telephone Co. 
ooet 81 L. T. 252; Penny v. Wimbledon U. D. C. 

, 80 L. T.615; Maxwellv. British Thomson Houston 

Co. (1902), 18 T. L. R. 278; Rainham Chemical Works 

v. Belvedero Fish Guano Co., [1921] 2 A. C. 465. 

142. Improper construction causing floods.] 
—FERRAND v. MIDLAND Ry. Co., No. 187, post. 

143. Duty to maintain height—Subsidence of 
towing path.|—By Rhymney Railway Act, 1882, 
s. 10, it was provided: for the protection of the 
. . . canal co., the following provisions shall have 
effect: (a) The railways & works by this Act 
authorised shall not’ when completed interfere 
with the locks, waterway, or towing path of the 
canal except by the bridge carrying the railway 
across the canal & towing path, which bridge shall 
have a clear height of 8 feet from the present level 
of the towing path to the underside of the arch. 
(6) Neither during the construction of the bridge 
nor at any time shall the free passage of traffic 
along the canal or towing path be impeded. The 
bridge was duly constructed in accordance with 
the Act, but afterwards the ground subsided from 
causes beyond the control cither of the railway 
co. or the canal co., so that the bridge was at a 
much lower elevation above the towing path 
& was an obstruction to the traffic :-—Held: the 
railway co. were bound to maintain the bridge at 
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the height above the towing path prescribed by 
the Act.—RHYMNEY Ry. Co. v. GLAMORGANSHIRE 
CaNAL NAVIGATION Co. (1904), 91 L. T. 118; 20 
T. L. R. 593, H. L.; affgy. S. C. sub nom. 
GLAMORGANSHIRE CANAL NAVIGATION Co. v. 
RHYMNEY Ry. Co. & GREAT WESTERN Ry. Co. 
(1903), 19 T. L. R. 240, C. A. 
Annotation :—Distd. North Staffordshire Ry. v. 
Corpn. (1909), 73 J. P. 477. 
Construction of bridge over navigable tidal 
ere Railway Clauses Act, 1863 (c. 92), 
s. 14. 


Hanley 


Sect. 4.—LEVEL CROSSINGS. 
See Part IV.. post, 


Srcr. 5.— AND DIVER- 


CE WITH 
SION OF ROADS. 
SuB-sEcT. 1.—IN GENERAL. 


144. Soil of old road after diversion—Not vested 
in railway company—Unless provided for in con- 
veyance.!—The Great Northern Ky. co., In 1848, 
purchased of pltf. certain freehold land adjoining 
a turnpike road to be used partly for the site of 
their railway & works, & partly for the purpose of 
diverting a portion of an existing road. Having 
made a substituted road, the co., with the know- 
ledge of pltf. & the trustees, inclosed & took 
possession of the portion of the old road which 
had ceased by the diversion to form part of the 
turnpike road. The soil of the road was not 
noticed in the conveyance, all parties being under 
the impression that it was vested in the trustees. 
By several Acts regulating the turnpike road the 
trustees had powcr from time to time to dae nd 
land for the widening of the road ;_ but there was 
no evidence that the frechold of the diverted 
portion of the road had ever been acquired by 
therm :—Held: the soil of the old road did not 


| pass by the conveyance to the co.: & there was 


nothing in Turnpike Roads Act, 1822 (c. 126), 
or in Railways Clauses Consolidation Act, 1845 
(c. 20), to place the co. in the position of trustees 
of the substituted road, so as to transfer to them the 
soil of the old road.—SALISBURY (MARQUIS) v. 
GREAT NORTHERN Ry. Co. (1858), 5 UC. B. N.S. 
174; 2BL5.C. P. 40; 32 L. T. 0.8. 1753 23 


PART II. SECT. 5, SUB-SECT. 1. 

1. Construction of Quebec railway by 
province—Who may sue prevent 
construction.J|-—-LEFEBVRE v. CITY oF 
QUEBEC, Cass. Dig. 2nd ed. 176.-—CAN. 

m. Duty to construct other access.}|— 
Pitf. owned land along the Thames 
where there was a bend or elbow in the 
atream. He conveyed to defts. the 
strip required for their track, which 
ran close to the bank at this bend so 
as to leave no passage from his land 
above to that below, but he had 
access to one vert separately by the 
highway :—Held: defts. were not 
bound provide any, such passage.— 
CARROLL v, GREAT WESTERN Ry. Co. 
(1857), 14 U. C. R. 614.—CAN. 

n. Powers given by Government Rail- 
ways Act.J)—By sect. 5, sub-secte. 7 & 
8, of the above Act, power is given to 
construct a railroad on, along, & over a 
highway to the extent of occupy) 
the whole of it, & sect. 49 does not limi 
this power.—A.-G. FoR Ng&w BRoUNs- 
WICK t. POPE (ACTING MINISTER OF 
Raitways & OaNnats) (1885), N. B. 
Dig. 313.—OAN. 


0. Plaintiff deprived of access to his 
propcrlty—-W hether action liesa.|—GRAND 
TRUNK Ry. Co, v. FITZGERALD (1891), 
19 S. C. R. 359.—CAN. 

p. Order allowing diversion of high- 
way—Failure to comply with conditions 
of order.|-—I?te GRAND TRUNK PACIFIO 

ty. Co. & FORT SABKATCHBEWAN TRAIL 
(1912), 21 W. L. R. 364.—CAN. 

q. Construction of subway—Anproval 
of plan—FProposed alteration after work 
done.}—Re GRAND TRUNK PACIFIO RY. 
Co. & Forr SASKATCHEWAN ‘TRAIL 
(1912), 23 Ww. L. R. 131.—CAN. 

r. Paramount interest of municipality 
recognised.|-—While it is true that the 
fee of highways is vested in the Crown 
in the right of the province for all 
material purposes, the occupancy of 
city streets by railway is a question in 
which the public right is entircly & 
adequately represented by the munici- 
pality, & the offect of Railway Act of 

nada, 8s. 235, is to recognise the para- 
mount interest of the municipality, & 
to require ite consent as a condition 

ent to the construction on tho 
Righway so far as all street railways or 


tramways are concerned.—Re Hassex 
TERMINAL Itty. Co. & TOWN OF SAND- 


t. Who may recover penaltica for 
interruption of road.j-~-The * owner 
of @ private road, entitled under the 
54th sect. of the Iltailway Clauses 
Consolidation Act, 8 & 9 Vict. c. 20, 
tu recover poualtios for its interruption, 
is the person who for the timo ving 
owns such road in possession.—MANN 
v GREAT SOUTIERN & WESTERN Ry. 
‘Co. (1858) . L. R. 105; 11 Ir. 


91.0 
Jur. 93.—iR. 


a. Construction of statute ua to closing 
of road.}—The power given by Public 
Works Act, 1882, Amendment Act 
(No, 2), 1883,8. 8°" to wholly close any 
road or street which crosses & roadway 
on the level,” applies to that part only 
of a road or street which actually 
crosses the railway, & does not 
authorise the physics’ obstruction or 
closing of such road or street at a 
point distant from the railway.—~A.-G, 
vo. New ZEALAND RalLway_ COMBS. 
(1892), 11 N. Z L. R. $7 .-—N Ze 


7 2 
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Sect. 5.—Interference with and diversion of roads: 
Sub-sects. 1,2 & 3, A., B. & C. (a).] 


ar 22; 6 Jur.N.S.70; 7W.R. 75; 141 E. BR. 


. R. v. Wycombe Ry. (1867), L. R. 2 
Q. B. 310; Melksham U. D.C. v. oe. (1902), 18 T. L. R. 
58. Refd. Jolly v. Wimbledon & Dorking Ity. (1861 ), 
B. & 8. 807, 815; Landrock v. Met. Dist. Ry. (1886), 
T, L. R. 162. Mentd. Berridge v. Ward (1861), 10 C. B. 
Tidswell v. Whitworth (1867), L. R. 2 C. P. 
British Land Co. 


Annotations :—Apld 


S. 400; 
6; Plumstead Board of Works v. 
1874), L. R. 10 Q. B. 16; Ji. v. Platts (1880), 28 W. R. 
15; Micklethwait v. Nowlay Bridge Co. (1886), 33 Ch. D. 
133: Devonshire v. Pattinson (1887), 20 Q. B. D. 263; 
Pryor v. Petre, [1894] 2 Ch. 11. 


Sus-secT. 2.—POWER TO DIVERT. 

See Railways Clauses Consolidation Act, 1845 
(c. 20), s. 16. 

145. Extent of power—Not alteration in nature 
of road.j—The preamble of the London & 
Brighton Act, after reciting that the establish- 
ment: of a railway communication between London 
& Brighton will be of great public advantage, 
enacts (sect. 3) that it shall be lawful for the co. 
to make & maintain a main line of railway & 
branches, with all proper warehouses, wharfs, 
& all other suitable & proper works, communica- 
tions, approaches, & conveniences attached to or 
connected with the same. By sect. 12 the usual 
powers are conferred on the co. for making & 
maintaining the railway, &, among others, to 
make or construct upon, across, or over any roads, 
etc., such roads, ways, cuttings, etc., as the co. 
shall think proper. The co. having purchased a 
private wharf, separated from one of their terminus 
stations by a turnpike road, laid down on the road 
stone blocks, so as to form two runs or stone ways 
level with the road, for the purpose of facilitating 
the passage of goods from the wharf across the 
road to the station :—Held: the co. were not 
authorised by their Act to interfere with the road 
in such @ manner.—]LONDON & BRIGHTON Ry. Co. 
v. COOPER (1841), 2 Ry. & Can. Cas. 312, I. C. 
Annotation :—Refd, A.-G. v. Eastern Counties Ry. (1843), 

3 Ry. & Can. Cus. 337. 

146. With reasonable regard to public 
convenience.|——-By a railway Act, a co. were 
empowered to divert or alter any roads or ways, in 
order the more conveniently to carry the same over 
or under the railway. The co. in carrying a road 
under the railway had erected a skew bridge, 
which diverted the road to an angle of 45° instead 
of 34°, which was the angle made at that particular 
point by the old line of road. At the trial of an 
indictment against the co.’s engincer for so doing, 
the judge directed the jury, that, if the public 
sustained inconvenience by the alteration, the 
should find for the Crown; but that, if the wor 
was done in a mode in which an experienced 
engineer would do it, having reasonable regard to 
the interests both of the co. & the public, the co. 
had a right to make such diversion. The jury 
having found for deft. on the ruling, the ct. 
refused to grant a new trial. 

Semble : conveniently means conveniently both 
for the co. & the public.—R. v. SHarve (1840), 8 
Ry. & Can. Cas. 33, n. 

147. Permanent diversion of road—Not 
merely for purpose of construction.]—Bill for an 








RAILWAYS AND CANALS. 


injunction to restrain a railway co. from diverting 

a public road which passed through pltf.’s pro- 

perty; but it appearing, on motion for decree, 

that by Railways Clauses Consolidation Act, 

1845 (c. 26), s. 16, a railway co., if their Act has 

been incorporated with it, has power to divert 

a public road permanently, & not merely for 

the purpose of constructing the railway, the ct. 

dismissed the bill, but without costs.—PHILLIPPS 

v. LONDON, BRIGHTON & SouTH Coast Ry. Co. 

(1862), 4 Giff. 46; 7 L. T. 663; 9 Jur. N.S. 348; 

66 E. R. 614. 

Annotation :-—Consd. Wilkinson v. Hull Ry. & Dock Co. 
(1882), 51 L. J. Ch. 788. 

148. —— Diversion of public footpath—To land 
not acquired by company.|—-Railway Clauses Con- 
solidation Act, 1845 (c. 20), s. 16, does not empower 
a railway co. to divert a public footpath so as to 
place it upon Jand of which the co. has not acquired 
the ownership.—RANGELEY v. MIDLAND Ry. Co. 
(1868), 3 Ch. App. 306; 37 L. J. Ch. 313; 18 L. T. 
69; 16 W. R. 547, L. JJ. 

Annotations :—Consd. Beauchamp v. G. W. Ry. (1868), 
3 Ch. App. 745. Apld. Dowling v. Pontypool, Caerleon 
& Newport Ry. (1874), L. R. 18 Eq. 714. Refd, Pugh 
vw. Golden Valley Ry. (1879), 41 L. T. 30; Loosemore v. 
Tiverton & North Devon Ry. (1882), 22 Ch. D. 24; 
Wilkinson v. Hull, Barnsley & West Riding Junction Ry. 
& Dock Co. (1882), 46 L. T. 455. Menta. Simpson v. 
Godmanchester Corpn. (1895), 64 L. J. Ch. 8373; A.-G. 
v. Copeland, {1901) 2 K. B. 101; Schweder ». Worthing 
Gas Light & Coke Co. (No. 2), [1913] 1 Ch. 118. 

149. Arbitration award defining approach from 
diverted road—Further diversion within limits of 
deviation—Alteration of line of approach.|—An 
agreement was entered into between a landowner 
& a railway co., that the former should not oppose 
a& projected railway on condition that there should 
be a reference to arbn., for, among other purposes, 
defining the line of approach to his premises from 
a turnpike road which it was proposed to divert. 
After the award indicating such approach had been 
made, it became expedient for the co. further to 
divert the turnpike road, but within the limits of 
deviation, &, consequently, necessary to alter the 
line of the approach to the landowncr’s premises : 
—Held: the co. were not precluded from making 
such alteration.—Woop v. NORTH STAFFORDSHIRE 
Ry. Co. (1849), 1 Mac. & G. 278; 1H. & Tw. 611; 
144L. T. 0.8, 123; 41 E.R. 1272, L. C. 

Annotation :—Refd. Selby v. Colne Valley & Halstead Ry. 
(1862), 6L. T. 709. 

150. When power exercisable—Diversion to 
level crossing—Road diverted more convenient 
than bridge.|—If a railway crosscs a highway 
without diverting it, a bridge must be made for 
the highway over or under the railway, according 
to Railway Clauses Consolidation Act, 1845 (c. 20), 
s. 46, but the highway may be diverted, under 
sects. 16, 53 & 56, to a place where there is a level 
crossing, if the road so diverted will be more con- 
venient than a bridge.—A.-G. v. KLY, HADDEN- 
HAM & SUTTON IRty. Co. (1869), 4 Ch. APP. 194 ; 
38 L. J. Ch. 258; 20 L. T. 1; 17 W. R. 356, 


L. e 
Annotations :-—Apld. Dowling v. Pontypool, Caerleon & 


Newport iv. 1874), L. R. 18 Eq. 714. Distd. Pugh v. 
Golden Valley Ry. uate » 12 Ch. D. 274. Refd. L. & 
N. W. Ry. v. Ogwen District Council (1899), 80 L. T. 401. 
Mentd. A.-G. v. Shrewsbury (Kingsland) Bridge Co. 
(1882), 21 Ch. D. 752. 

151. ——— Constructional necessity.|—-LONDON 

& NorRTH WESTERN Ry. Co. v. OGWEN DISTRICT 


CounciL, No. 127, ante. 





PART II. SECT. 5, SUB-SECT. 2. 

151i. When power exerctsable—Con- 
structional _}—Semble > under 
14 & 16 Vict. o. 51, a permanent diver- b. 
sion of a highway may be made upon Before 
the construction of a way, where it is 


order made 


.}—An 
by property-owners for 


necessary or expedient.—FREDERICKS- ; requiring the railway co. to construct a 
BURG MUNICIPALITY v, 3 
Ry. Co. (1858), 6 Gr. 555.—CAN 


Necessity for deposit of plans— 
application 


GRAND ubway at a highway cross was 
fused, on account of the tng 
es penciture being 80 as to be 
ruinous. <A diversion of the highway 
was 


suggested ; & leave was given to 


TRUNK | 8 
° re. 


an order 


Part II.—ConstructTion AND Reparr or RAILWways. 


152. ——— ——— Not saving of expense.|—R. v. 
WycomBE Ry. Co., No. 82, ante. 

153. -——-- -——— -|—PuGH v. 
VALLEY Ry. Co., No. 60, ante. 





GOLDEN 


SuB-SEcT. 3.—DvutTy -— PROVIDE SUBSTITUTED 
OAD. 


A. In General. 


See Railways Clauses Consolidation Act, 1845 
(c. 20), s. 53. 

154. Not satisfied by existing road—Alleged to 
be as convenient as former road.}|—A.-G. v. GREAT 
NORTHERN Ry. Co., No. 170, post. 

155. Act giving power to convert road—No 
obligation to provide substituted road.) -— The 
sections of the Railways Clauses Consolidation Act, 
1845 (c. 20), with respect to the crossing of roads, 
or other interference therewith, are applicable to 
the interference with roads incidentally, & do 
not apply where the object of the special Act is 
to change the nature of that road. Therefore, 
where a special Act, incorporating Railways 
Clauses Consolidation Act, 1845 (c. 20), authorised 
the alteration of a public line of tram road into a 
railway to be worked by locomotive power, the 
promoters were held to be not bound by sect. 53, 
before interfering with the tram road for this 
purpose, to erect & maintain a substituted tram 
road equally convenient.—TANNER v. SOUTH 
WALES Ry. Co. (1855), 5 BE. & B. 618; 25 L. J. 
Q.B. 7; 26 LL. T. O. S. 88; 1 Jur. N.S. 1215; 
119 EK. R. 6103 sub nom. TANSOR v. SOUTH WALES 
ty. Co., 4 W. R. 53. 

156. Provision necessary where diversion perma- 
nent—As well as temporary.|—Railways Clauses 
Consolidation Act, 1845 (c. 20), s. 53, applies 
to a permanent diversion as well as a temporary 
diversion of a road.—A.-G. v. BARRY Docks & 
Ry. Co. (1887), 85 Ch. D. 5733 561. J. Ch. 1018 ; 
56 L. T. 559; 51 J. P. 6443 35 W. BR. 8803 3 
T. L. R. 289. 

Annotation :—Refd. West Lancashire lh. D.C. v. L. & Y. Ry. 

(1903), 89 L. I. 139. 

157. Liability to repair substituted ‘road.}— 
FRIERN BARNET LOCAL BOARD v. GREAT NORTHERN 
Ry. Co. (1893), 57 J. P. Jo. 53. 
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B. Sufficiency of Substituted Road. 


158. Narrower road.]—R. v. Lonpon & Bir- 
MINGHAM Ry. Co., No. 114, ante. 

159. Question of fact.|—The co. on obstructing 
the old highway, made a branch in place of it, 
less convenient in some respects than the former 
road, but, from the nature of the levels, greater 
convenience could not have been obtained without 
an expense very disproportionate to the increase 
of accommodation. The judge left it to the jury 
to say whether the co. had made a new road as 
convenient as the old or as nearly so as might be ; 
observing that the co. were not bound to make it 
absolutely as convenient if that could be done only 
by a very disproportionate & unwarrantable 
expenditure.—R. v. Scotr (1842), 3 Q. B. 543; 
3 Ry. & Can. Cas. 187; 2 Gal. & Dav. 729; 11 
L. J. M. C. 13873; 6 Jur. 1084; 114 HK. R. 615. 
Annotations :-—Distd. Watkins v. G. N. Ry. (1851), 16 Q. B. 

961. Refd. R. v. Great North of England Ry. (1846), 

7h. T. O. 8.468 Wyatt v. G. W. Ry. (1865), 13 W. KR. 

837. Mentd. R. v. Lee (1875), 24 W. R. 550; lt. v. 

L. & N. W. Ry. (1888), 58 L. T. 771. 

160. Need not be absolutely as convenient as 
former road—lIf expense disproportionate.]—I. v. 
Scotr, No. 159, ante. 

161. Road diverted to level crossing.] — A.-G. 
v. Ekuy, HADDENHAM & SutTron Ry. Co., No. 150, 


ante. 





C. Remedies for Breach. 
(a) In General. 


162. Mandamus.] — Tho co. made a diverted 
temporary road leading from one of the roads, 
which diverted temporary road was crossed by the 
railway. The railway did not cross the old road, 
neither did the co. alter the level or surface of the 
old road. The co. also made & tendered to the 
surveyors a permanent diverted road, which the 
surveyors refused to approve of or accept. 

The co having in the exccution of their works 
crossed the temporary diverted road with loco- 
motive engines, the surveyors put up fences on 
either side, so as to obstruct the passage across 
it :—Held: cven if the surveyors had, under 
sects. 59 & 60 of the railway Act, a jurisdiction to 
determine in what manner the diverted permanent 
road should be made, they were not justified in 
putting up the fences across the temporary road, 





send in plans & information upon which 
the Board might make an _ order 
sanctioning a diversion.—He Savoy 

CANADIAN NORTHERN RLY. Co. 
(1912), 21 W. L. R. 377.—-CAN. 


c. When power erercisable—Levels in 
road altered.}—On construction of Rail- 
way Clauses Consolidation (Scotland) 
Act, s. 49, where it would have been 
necessary, according to the deposited 
plan of a railway, in order to carry tho 
road under a railway, to alter it 
considerably as regarded its levels, it 
was not in the situation of a road that 
could ‘** be restored compatibly with 
the formation & use of the railway,” 
& that the railway co. wore therefore 
entitled to divert it.—CHRISTIE v. 
CALEDONIAN Hy. Co. (1847), 10 Dunl. 
ut Sess.) 312; 20 Se. Jur. 106.— 


PART II. SECT. 5, SUB-SECT. 3.—A. 

1571. Liability to repair substituted 
road.}—A railway co. is not liable under 
Railway Clauses Consolidation Act, 
8. 39, to maintain & keep in repair 
substituted roads.—PrrRTH Maais- 
TRATES v. KINNOUL (EARL) & CALE- 
DONIAN Ry. Co. (1872), 10 Macph. 
sao! Seas.) 874; 44 Sc. Jur. 491.— 


ad. Liability of ratleay company— 


Streel not interfered with.}—A railway 
co. having, in the exercise of statutor 
owers, raised the level of a street, 

n so doing closed up one entrance of 
another street. which joined the former 
at right angles :—//eld > no part of the 
latter street had been touched or 
interfered with in terms of popes f 

Clauses (Scotland) Act, ss. 46 & 44, 

therefore the railway co. were not bound 
to provide a substitute road.—LaAw v. 
CALEDONIAN Ry. Co. (1851), 13 Dual. 
On of Sess.) 1122; 23 Se. Jur. 512.— 


e. Powers of railway commiasioners.,) 
—Where a railway intersects a high- 
way it is, in all cases, the duty of the 
railway comrs, for N. 8. W. to provide 
a@ crossing either on the old roadway 
or by means of a now substituted road- 
way. The comrs. have power to place 
gates across the highway, to make 
alterations as to the place & mode of 
the highway crossing the railway, & 
they may in their discretion reduce 
or alter the previous facilities for 
passage provided they do not totally 
close the passage traffic along 


the highway, or win er Public Works 
Act, 1912, s. 88.—A.-G. v. NEW SOUTH 


WaLes Rar.way Comms. (1921), 21 
8. R. N.S. W. 118; 37 N.S. W. W.N. 
253.—AUS. 


{. .4pplication of General Roads Act.) 
—LANARK COUNTY COUNCIL v. CALE- 
PONIAN Ry, Co. (1906), 8 F. (Ct. of 
Soss.) 1213; 43 Se L. RR. 805; 14 
S. L. T. 258.—SCOT. 


PART II. SECT. 5, SUB-SECT. 3.—-B. 


g. Road must be equally convenient 
as former road.)—A co. Which has 
constructed a railway under District 
Railways Act, 1877, & in doing sv has 
altered the levels of roads so as to 
prevent the public from using them us 
freely as before, must complete the 
alteration of the levels of such roads so 
as to afford the public a use & con- 

“venience equal to that which it enjoyed 
before the alterations wore commenced. 
—SOUTHLAND COUNTY CHAIRMAN 0, 
WAIMEA PLAINS Ry, Co., LTp. (1883), 
2N. 24. L. hh. 247 (8. C.).—N-Z. 


h, ——.}—Hay v. CITY OF GLASGOW 


Union Ry. Co. (1874), 1 It. (Ct. of 
Sess.) 1191; 11 Sc. L. Kt. 700.—SCOT. 


PART II, a 5, ‘aiaiaonacis 3.— 
« (&). 


k. Obstruction to lic right of way— 
Whether Peal wag sue. }—JARVIS 
oe. GREAT WESTERN Ry. Co. (1858), 8 
Cc. P. 115.—CAN. 
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Sect. 5.—Interference with and diversion of roads: 
Sub-sect. 3. C. (a), (b) & (c), & D.; sub-sect. 4.| 


but ought to have applied to this ct. for an injunc- 
tion, or to a ct. of law for a mandamus.—LONDON 
& BRIGHTON Ry. Co. v. BLAKE (1840), 2 Ry. & 
Can. Cas. 322; sub nom. LONDON & BRIGHTON 
Ry. Co. v. Croypon Boanrp oF SURVEYORS, 5 
J. P. 10. 

163. Sequestration.J—-A.-G. v. GueAT NORTH- 
ERN Ry. Co., No. 170, post. : 

Indictment.])—See HicHways, Vol. XXVL., 
p. 456, Nos. 1719-1721. 


(b) Action for Damages. 

See Railways Clauses Consolidation Act, 1845 
(c. 20), 8. 55. 

164. Obstruction to private right of way—Re- 
covery of penalty no bar.|—COoLLINSON v. NEW- 
CASTLE & DARLINGTON Ry. Co., No. 174, post. 

165. Necessity for special damage.} 
Case, for obstruction by defts. a railway co., of 
pltf.’s private right of way. No special damage 
was alleged. Plea, justifying under the private 
Act of the co. Replication, that the way was a 
road within Railways Clauses Consolidation Act, 
1845 (c. 20), & defts. had interfered with the 
same within that Act, & had not caused a sufficient 
roud to be madc in its stead, as required by the 
Act: -Jfeld: Railways Clauses Consolidation 
Act, 1845 (c. 20), took away the common law right 
of action for an interference, unher the powers 
of a railway co., with a private right of way, 
except when special damage had been sustained.— 
WATKINS v. GREAT NoRTUERN Ry. Co. (1851), 
16 Q. B. 961; 201. J. Q. B. 391; 17 L. T. 0.8. 
743; 15 Jur. 11273 117 Ms. W. 1150. 

Annotation :-—Refd, Cale. Ry. v. Colt (1860), 3 lL. T. 252. 

166. —-— Company having power to convert 
road—No action lies.|——Where, by a local Act, 
a railway co. is empowered to adapt any part 
of a tramway, upon which the traffic is carried 
on by horse power with a railway :—Held: under 
Railways Clauses Consolidation Act, 1845 (c. 20), 
8. 53, the co. is not liable for special damage 
caused to persons by the obstruction of the 
traffic consequent on such adaptation, inasmuch 
as that sect. contemplates one road being interfered 
with by the construction of the railroad under the 
private Act, & does not apply, in the case of the 
existing road, bcing converted into another 
description of road under the authority of the 
local Act.—TANNER v. SouTH WALES Ry. Co. 
(1855), 5 BE. & B. 618; 25 L. J. Q. B. 7; 26 
L. T. 0.8. 88; 1 Jur. N.S. 1215; 119 kh. RR. 610; 
sub nom. TANSOR v. SouTuH WaLes Ry. Co., 
4.W. R. 53. 














(c) Injunction. 

167. Obstruction restrained by injunction.]— 
Application of the principles of cts. of equity, in 
restraining the exercise of powers granted by 
Parliament for the compulsory taking of land & 
diverting of roads, in cases where there ta a@ question 
for the decision of a ct. of law, whether conditions 
imposed as precedent to the exercise of such powers 
have been duly performed.—Kermp v. LONDON & 
BRIGHTON Ry. Co. (1838), 1 Ry. & Can. Cas. 495. 


Annotation :—Distd. Northam Bridge & Roads Co. vo. London 
& Southampton Ry. (1840), 1 Ry. & Can. Cas. 665. 


168. ——— Until sufficient road provided.| — 
eroON & BRIGHTON Ry. Co. v. BLakz, No. 162, 
anté. 
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169. ——.J|—A. railway co. having begun 
to divert a turnpike road, by a crossing on a 
bridge over their railway with a sharp curve, 
an information, at the relation of two of the 
trustees of the road, was filed, praying fer an 
injunction to restrain the co. from interfering with 
the road until they should have provided another 
as convenient as the former, or as near thereto as 
circumstances allowed, as required by Railways 
Clauses Consolidation Act, 1845 (c. 20), s. 56. 
The ct., holding that the co. were not doing as 
little damage as could be, granted the injunction, 
but without prejudice to any application either 
party might make to the Board of Trade, under 
Railways Clauses Consolidation Act, 1845 (c. 20). 

In granting such an injunction, the ct. cannot 
point out to the co. what they ought to do, 
except by stating the reasons which induce the ct. 
to come to its conclusion, or the manner in which 
it appears to the ct. that that which seems an 
evil can be remedied.—A.-G. v. LONDON & SouTH 
WESTERN Ry. Co. (1849), 3 De G. & Sm. 439; 
7 Ry. & Can. Cas. 624; 13 L. T. O. S. 258; 13 
Jur. 467; 64 EB. R. 552. 

170. -]}—(1) The provisions of Rail- 
ways Clauses Consolidation Act, 1845 (c. 20), 
requiring a substituted road to be made in certain 
cases :—-Held: not to be satisfied by an existing 
road, which was alleged to be as convenient as 
any new substituted road could be. 

(2) A bill stated that a railway co. was inter- 
fering with a public road, by digging a trench & 
lowering the level of it, & causing a permanent 
& complete obstruction. The bill prayed for an 
injunction restraining the co. from obstructing 
the road or rendering the same less convenient 
for the passage of carriages, etc., than it had 
previously been, until they had made a proper 
substituted road. An injunction to that effect 
was granted. The co. then changed their plan, &, 
instead of lowering the road, carried the railway 
across it on a level, with posts & gates, which were 
closed only during afew short & ascertained periods 
in the day, when trains crossed :—/Jfeld: the 
general terms of the injunction were not restricted 
by reference to the particular nature of the injury 
complained of, but that it had, in spirit, as well 
as terms, been violated. A sequestration was 
ordered to issue for the contempt, & was only 
stayed upon appeal, upon defts. paying all the 
costs, & undertaking to construct a road in con- 
formity with the provisions of the Railways 
Clauses Consolidation Act, 1845 (c. 20), & in the 
meantime to provide & maintain a free passage 
at all times.—A.-G. v. GREAT NORTHERN Hy. Co. 
(1850), 4 De G. & Sm. 75; 15 L. T. O. S. 362 ; 
14 Jur. 684; 64 BE. R. 741. 

Annotations :—As to (2) Refd. A.-G.v. Barry Docks & Ry. Co. 
(1887), 35 Ch. D. 573. Generally, Mentd. It. v. Wycombe 
Ry. (1867), L. R. 2 Q. B. 310. 

71. Individual suffering special 
damage—Attorney-General not necessary party.]— 

A railway co. were empowered to cut through 

public or private roads, provided that if the 

same should be thereby rendered impassable or 
inconvenient for the persons entitled to the use 
thereof, the co. should previously cause another 
sufficient road to be made instead thereof, & 
equally convenient, or as near thereto as might be. 

On June 1, the co., as it was alleged, had com- 

gaara cut through a certain public road without 

aving complied with the provision of the Act, 
by previously causing such a substituted road 
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1, information Attorney- Gr. 4.—CAN. 
General roper remed {—Funeion 
FALI&: 0. FicroRIA Ry. Ke. (1881), 29 


m. {pplication to justices—To order 


railway company to repair lowered road.] 
~—-WATERFORD & LovweRick Ry. Co. 
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to be made, whereby plitfs. sustained special 


damage. 

On June 25 pltfs. filed their bill, praying an 
injunction to res the co. from continuing to 
cut through or stop up the road, & for other 
relief :—Held: individuals who suffer a special 
damage from a public nuisance, may sustain a 
bill to be relieved therefrom, without the A.-G. 
being a party to the suit.—-SPENCER v. LONDON & 
BIRMINGHAM Ry. Co. (1836), 8 Sim. 193; 1 Ry. 
& Can. Cas. 159; 71L. J. Ch. 281; 59 EB. R. 77. 
Annotations :—Retd. Thorne v. Taw Vale Ry. & Dock Co. 
(1850), 13 Beav. 10; Soltau v. De Held (1851), 2 Sim. N.S. 
133 ; Cook v. Bath Corpn. (1868), L. R.6 Eq. 177 ; London 
Assocn. of Shipowners & Brokers v. London & India Docks 
Joint Committee, [1892] 3 Ch. 242. Mentd. Lond ». 
Murray (1851), 17 L. T. O. S. 248; A.-G. v. Lonsdale 
(1868), L. R. 7 Eq. 377. 


172, ——- ——— Except where highway aban- 
doned by public—Motion by person using road for 
own purposes.|—A railway co., whose special Act 
embodied Railways Clauses Consolidation Act, 
1845 (c. 20), were forbidden by their special Act 
from stopping up, obstructing, or impeding, except 
temporarily. any public highway, & were forbidden 
from doing so temporarily until they had made 
another good & sufficient road contiguous to the 
former :—Held: the railway would not be 
restrained from blocking up a road, as to which 
the balance of evidence seemed to show that, 
although once a public road, the use of it had 
been abandoned by the public, at the suit of plitf., 
who required the use of the road for his own 
private purposcs.—FREEMAN v. TOTTENHAM & 
ITAMPSTEAD JUNCTION Ry. Co. (1865), 11 
L. T. 702; 11 Jur. N.S. 107; 13 W. R. 335. 
Road rendered ‘‘ dangerous or 
extraordinarily inconvenient.’’|—-A railway co. 
while constructing a railway laid down sleepers 
& rails for some distance over one side of a high 
road, & ran locomotives & trucks over it. No 
fence had been put up between these rails & the 
portion of the road left for the ordinary traffic, 
which was in places narrow :—Held: although 
the evidence did not show that the public had 
been greatly inconvenienced by this proceeding, 
the high road had thereby been rendered 
‘‘dangerous & extraordinarily inconvenient,” & 
the railway co. must be restrained by a perpetual 
injunction from using the highway till they had 
made a substituted road.—A.-G. v. WIDNES Ry. 
Co., WIDNES Ry. Co. v. WIDNES LocAaL BOARD 
(1874), 30 L. T. 449; 22 W. R. 607, L. JJ. 


ie 





D. Penalties. 

See Railways Clauses Consolidation Act, 1845 
(c. 20), 8. 54. 

174. Recovery of penalty—By owner of private 
road—Tenant of owner cannot recover.|—(1) A 
railway Act imposed a penalty on the co. for the 
interruption of any road, &, in the case of a private 
road, made the penalty ‘“‘ payable to the owner 
thereof ’? :—Held: the tenant of the farm over 
which the road passed could not sue for the 
penalty. 

(2) The same Act enacted, that any penalty 
imposed thereby, the recovery of which was not 
otherwise provided for, might be recovered by 
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n. Recovery of penaliy — Summary 
proceedings mney be instituted. }—GLas- 
Gow District Ry. Co. ». HUTCHINSON’S 
TRUSTEES (1884), 5 Couper, 420; 11 

. L. R. 827. 


R. Sart Sess.) 43; 21 


o. .J~—A private Act of Parlia- 
ment wie to 


ch empowered a co. 


ng 
carri 


if such carriage 


in that 





construct an underground ry. within 
a city for the purposes of their under- 
taking to interfere with & open up the 
-way of streets, enacted that 


ys 
restored within three months the co. 
should be Hable in a pone recover- 
able on summary app 
or any of the pro. etors or tonants 
of the street which is 


rt 
opposite fhe respective portions which 
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summary proceeding, upon complaint before two 
or more justices :—Held: this did not bar the 
party entitled from his remedy by action at law.— 
COLLINSON v. NEWCASTLE & DARLINGTON Ry. Co. 
(1844), 1 Car. & Kir. 5486. 





Annotation :—Montd. St. P Vest . B b 
(1857), %L.J.Cc.P.23. 0 laid 
175. —— Road belonging to different 


owners—One penalty only recoverable.|—-By Rail- 
ways Clauses Consolidation Act, 1845 (c. 20), 
s. 53, if a railway co., in the exercise of their 
powers, find it necessary to cut through, raise, 
sink, or use any part of any road, either public 
or private, so as to render it impassable or 
dangerous, they shall, before commencing such 
operations, cause a sufficient road to be made 
instead of the road to be interfered with & by 
s. 54 they are, in default of so doing, liable to a 
pray. which, in the case of a private road, shall 
e paid ‘‘to the owner thereof’ :—Held: the 
owner of the soil of any part of that portion of 
a private road which has been interfered with 
may sue to recover the penalty, but only one such 
penalty is recoverable from the railway co.— 
LLEWELLYN v. VALE OF GLAMORGAN Ry. Co., 
[1898] 1 Q. B. 473; 671. J. Q. B. 805; 78 L. T. 
ne 46 W. R. 290; 14'T. L. R. 204; 42 Sol. Jo. 
51, ©. A. 


SuB-sEcT. 4.—RESTORATION OF ROAD 

See Railways Clauses Consolidation Act, 1845 
(c. 20), ss. 56, 67 

176. Expense no reason for not restoring road.] 
—R. v. LONDON & SOUTHAMPTON Ity. Co. (1838), 
3 Ry. & Can. Cas. 34. 

177. Extent of restoration—Original width.|— 
By a railway Act, the co. are empowered, subject 
to the provisions & restrictions of the Act, to 
construct in, upon, across, or under any lands, 
strects, roads, etc., such inclined plancs, embank- 
ments, bridges, roads, ways, piers, arches, etc., 
as the co. shall think proper, or to raise or sink 
any roads or ways, in order the more conveniently 
to carry the same over or under the railway. 
By sect. 41 it is provided, that where, in the 
exercise of the powers of the Act, any part of any 
carriage or horse road, public or private, shall be 
cut through, raised, etc., taken, or injured, the 
co. shall, previously thereto, cause another good 
road to be made instead thereof, as convenient 
as the road so taken or injured ; & where the road 
so injured shall be a turnpike road, the substituted 
road, if temporary, shall be set out & made, & 
the principal road shall be restored, within six 
months from the commencement of the operation. 
By sect. 47, where any bridge shall be erected 
for carrying any turnpike road, public highway, or 
occupation road, over the railway, the road over 
such bridge shall be formed of such width as to 
leave a clear & open space between the fences 
of such road of not less than 15 feet. The co. cut 
through a turnpike road 40 feet wide & carried 
the road, which they raised 14 fect, over the railway 
by means of a bridge 30 feet wide between the 
fences, with approaches of considerable length on 
each side, gradually increasing from 30 to 40 feet 


shall not. be restored *':—ZZIeld ; it was 
sufficient to give the owner or tenant of 
a corner house a title to recover tho 
penalty that the obstruction was partly 
oO conite the area, thongh the portion 
of street opposite the house itself was 
clear of obstruction.—GLascow Crty 
& ending ay ars ay er gk 
TRUSTEES ; : - oO ‘ 
(J.) 59; 21 Se. L. R. 778.—8COT. 


should not be 


cation “ by all 
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Sect. 5.—Interference with and diversion of roads: 
Sub-sect. 4. Sect. 6: Sub-sects. 1 & 2, A.] 


in width :—Held: (1) they were not bound to 
make the bridge more than 165 feet wide ; (2) they 
were bound to restore the approaches to the bridge 
to their original width of 40 feet.—R. v. BIRMINQ- 
HAM & GLOUCESTER Ry. Co. (1841), 2 Q. B. 473 
2 Ry. & Can. Cas. 694; 1 Gal. & Dav. 324; 10 


lL. J. Q. B. 322; 6 Jur. 146; 114 BE. R. 21. 

Annotations :—Consd. R. v. L. & N. W. Ry. (1851), 16 Q. B. 
864. Refd. tt. v. Halifax Road Trustees (1848), 12 Q 33. 
448; R. wv. Higby (1850), 14 J. P. 384; Rw ¥ ork, New- 
castle & Berwick Ry. (1851), 16 Q. B. 886; Newcastle, 
ete. Turnpike Roads Trustees v. North Staffordshire Ry. 
(1860), 6 H. & N. 160; Rhondda U. C. v. Taff Vale Ry., 
aces C. 253; It. v. Poplar B. C. (No. 1), [1922] 1 


178. ——— Original condijtion—Compatible with 
authorised alteration.|—Where a railway co. con- 
structs a railway across a highway at a higher 
level than that of the highway & in order to carry 
the highway across the railway raises the level 
of the highway by constructing upon each side of 
the railway where the railway crosses it a 
permanent inclined plane whereby the highway 
is raised to the level at which the railway is 
constructed across it, the railway co. is not liable 
under Railways Clauses Consolidation Act, 1845 
(c. 20), to repair the portions of the highway so 
raised. 

The obligation of the railway co. is discharged 
& they have satisfied the requirements of sect. 56 
when they have restored the road to its original 
condition, so far as is compatible with the altera- 
tion to it which the special Act of Parliament 
has authorised (WRIGHT, J.).—WEST LANCASHIRE 
RURAL CouncIn v, LANCASHIRE & YORKSHIRE 
Ry. Co., [1903] 2 K. B. 38943 72 I. J. K. B. 675 ; 
89 lL. 'T. 139; 67 J. P. 4103; 51 W. R. 694; 19 
T. L. R. 625: 47 Sol. Jo. 6938; 11. G. 1. 788. 
Annotations :—Distd. Hertfordshire County Council +. 

G.K. Ry., 1909) 2 K. DB. 403. d Sharpness New Docks 

& Gloucester & Birmingham Navigation Co. v. A.-G,, 

[1915] A. C. 654. 

179. Failure to restore-——-Recovery of penalty— 
Road dedicated to public by landowner—Not taken 
over by local authority.;—When a road has been 
dedicated to the public by a landowner, but the 
conditions have not yet been fulfilled which make 
it repairable by the parish under Highway Act, 
1835 (c. 50), s. 23, the landowner is not liable to 
repair it ; &, consequently, he is not the ‘‘ person 
having the management” of such road within 
Railways Clauses Consolidation Act, 1845 (c. 20), 
s. 57: although, since the dedication, he has 
voluntarily done some repairs, made a sewer & 
drains, & granted permission to persons desiring 
to open communications with the sewers, or inter- 
fere with the road; & no one else has, in these 
respects or any other, managed or exercised con- 
trol over the road or sewers. Such dedicator 
cannot, therefore. recover penalties, under Rail- 
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ways Clauses Consolidation Act, 1845 (c. 20), 8. 57, 
against a railway co. who have made a cut across 
such road, rendering it impassable, & have not 
in due time restored the communication. Qu: 
whether the co. could be indicted for the obstruc- 
tion of such a way by severing & not restoring it.— 
Ri. v. WILSON (1852), 18 Q. B. 348; 21 L. J. Q. B. 
281; 19 L. T. O. S. 86; 16 J. P. 567; 16 Jur. 


973; 118 EB. R. 130. 

Annotations :-—Refd. Cababé v. Walton-upon-Thames Dis- 
trict Council, [1913] 1 K. B. 481. Mentd. Redhill Gas Co. 
v. Reigate R.C., (1911] 2 K. B. 565. 

180. Whether indictment lies.|—-R. v. 


WI11Ls0Nn, No. 179, ante. 





Sect. 6.—-ACCOMMODATION WORKS. 
SuB-SECT. 1.—IN GENERAL. 


181. Lands required for accommodation works 
—Discretion of company to determine.|—When 
the legislature authorises railway directors to 
take, for the purposes of their undertaking, any 
lands specially described in their Acts, it con- 
stitutes them the judges whether they will or not 
take these lands, provided that they act with the 
bond fide object of using the lands for the purposes 
authorised by the Act, & not for any collateral 
purpose. Having provided for affording com- 
pensation to the owners of the lands, the legislature 
leaves it to the co. to determine what lands are 
necessary to be taken.—STOCKTON & DARLINGTON 
Ry. Co. v. BRown (1860), 9 H. li. Cas. 246; 3 
L. T. 131; 24 J. P. 803; 6 Jur. N. S. 1168; 8 
W. R. 708; 11 BE. R. 724, WH. L. 

Annotations :—Consd. Flower v. Tl. B. & 8. C. Ry. (1865), 

2 Drew. & Sm. 330. Folld. Kemp v. 8. EB. Ry. (1872), 

7 Ch. App. 364. Consd. Enington v. Met. Dist. Ry. (1882), 

19 Ch. D. 559. Apld. Goldberg v. Liverpool Corpn. (1900), 

82 L. T. 362. nsd. L. N. W. Ry. ». Westminster 

Corpn., [1904]1Ch. 759. Refd. Simpson ». South Stafford- 

shire Waterworks Co. (1865), 4 De G. J. & Sm. 679; City 

of Glasgow Union Qy. v. Cale. Ry. (1871), L. R. 2 Se. & Div. 

160; Temple » Flower (1872), 41 1. J. Ch. 604 ; Hooper 

vw. G. W. Ry. (1877), 2 Q. B. D. 339; Botts v. G. EK. Ry 

(1879), 28 W. R. 50; L. & S. W. Ry. ». Gomm (1882), 

20 Ch. 1D. 562; Wilkinson v. Hull, ete. Ry. & Dock Co. 

(1882), 20 Ch. D. 323; L. & B. Ry. v. Truman (1885), 

11 App. Cas. 45; James v. Love! (1887), 56 L. T. 739; 

Lewis v. Weston-super-Mare L. B. (1888), 40 Ch. D. 55; 

Cc. & S. L. Ry. v. L. C. C. (1891), 65 L. T. 362; Stroud 

v. Wandsworth District Board of Works, [1894] 1 Q. B. 

64; Conron v. L. C. C., [1922] 2 Ch. 283. entd. Roberts 

v. Hopwood, [1925] A. C. 578; Short v. Poole Corpn., 

{1926] Ch. 66. 

182. How far evidence of company’s 
engineer conclusive.|—The ct. will accept as con- 
clusive the evidence of the engineer in the service 
of the co. as to the quantity of land required for 
the purposes of the railway, if the statement has 
a reasonable appearance of accuracy.—KEMP v. 
SouTH EASTERN Ry. Co. (1872), 7 Ch. App. 364 ; 
41 L. J. Ch. 404; 26 L. T. 110; 20 Ww. R. 306, J. C. 

| Annotations :—Refd. Errington v. Met. Dist. Ry. (1882), 

19 Ch. D. 559; L.& S. W. Ry. v. Gomm (1882), 20 Ch. D. 








PART II. SECT. 5, SUB-SECT. 4. 

180 i. Failure to restore — Whether 
indictment lies.}—-WARD v GREAT 
WRATERN Ry. Co. (1858), 18 U. CG. R. 
315.—CAN. 


order 





Railway Board’s power to 

restoration. }—LUSK v. CANADIAN 
Paocirio Ry. Co. (1924), 30 Can. Ry. 
Cas. 7.-—CAN. 


q. -——— Whether writ of mandamus 
Should iesue.}—R. ©. DUNDALK & 
ENNISKILLEN Ry. Co. (1860), 13 Ir. 
Jur. 189.—IR. 

Yr. Whether damages may be 
claimed.}—A railway co. with powers 
of opening up the streeta of the town 
for construction of an underground 
railway were bound by this Act of 
Parliament to restore the streets opened 





up by them within three months under 
a penalty of £20 for every day exceed- 
ing that period for which the streets 
disturbed hy them should not be 
restored :—~J/eld: the statute in 
imposing this penalty did not by 
implication deprive persons injured by 
the closing of a street boyond the legal 
period of their common law right to 
damagos.—CLYDE vv. GLasGcow CITY 
& District Ry. Co. (1885), 12 R. (Ct. 
of Sess.) 1815; 22 Se. lL. R. 8 


Se eeeeal 
. 
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t. Assignment of right to accommoda- 
tion works.)—A right to a bridge, or 
farm-crossing, ovor a railway will not 


pas by a parol agrecmont.—MILIS v. 
| HOPKINS 


(1856), 6 C. P. 138.—CAN. 


a. Construction of subway for use of 
employees. }-——St. THOMAS v. MICHIGAN 
CENTRAL Ry. Co. (1921), 27 Can. Ry. 
Cas. 327.—CAN. 

b. Whether railway bound to carry out 
wmorks—Where consent of other nersons 
necessary. }—Upon a con pieant by the 
Town Council of Arbroath of the want 
of facilities for passe r traffic at the 
station at Arbroath, it was admitted 
that the rebuilding of a bridge on which 
the booking offices were erected & 
which carried one of the town streets 
over the railway, was essential to any 
material alteration & improvement of 
the station. This bridge was originally 
constructed by tho railway co. under 
their Specie Act, but the street passing 
over the bridge was vested in the 
municipal authorities of Arbroath :— 
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562; James v. Lovel (1887), 56 L. T. 789; Goldberg v. 

Liverpool Corpn. (1900), 82 L. 'T. 362. _Mentd. Loosemore 

v. Tiverton & North Devon Ry. (1882), 22 Ch. D. 25; 

So v. Hull, ete. Ry. & Dock Co. (1882), 20 Ch. D. 

183. Nature of—Lands required for under- 
taking or railway.]—A railway co. bought from 
pltf. a small piece of land, the whole of which, 
according to their original plan, would have been 
covered by the embankment of the railway. 
Being obliged to provide a communication between 
severed lands of another landowner, the co. altered 
their levels so as to narrow the embankment & 
leave unoccupied a strip of the land purchased 
from pltf. This strip they turned into a road for 
the use of the other landowner. Pltf. thereupon, 
before the period named for the sale of superfluous 
Jands had arrived, filed his bill to enforce a right 
of pre-emption as to the strip :—Held: the land 
was not superfluous land, for the making accom- 
modation works which the co. were compellable 
to make was one of the purposes of their Acts, 
& pltf., therefore, had no title to relief.—BEAvU- 
CHAMP (LORD) v. GREAT WESTERN Ry. Co. (1868), 
3 Ch. App. 745; 38 L. J. Ch. 162; 19 L. T. 189; 
16 W. R. 1155, L. JJ. 

Annotations :—Consd. Wilkinson v. Hull, etc. Ry. & Dock Co. 
(1882), 20 Ch. D. 323. Refd. May v. G. W. Ry. (1872), 
L.R. 8 Q. B. 27; Dowling v. Pontypool, Cacrleon & New- 

ort Ry. (1874), L. R. 18 ie. 714; Pugh v. Golden Valley 
ty. (1879), 12 Ch. D. 274; He Higgins & Hitchman’s Con- 
tract (1882), 21 Ch. D. 95; Macfie v, Callander & Ohan 

Ry., [1898] A.C. 270. Mentd. Hobbs v. Mid. Ry. (1882), 

20 Gh. D. 418: Clyde Navigation Trustees »v. Blantyre 

[1893] A. C. 703. 

184. —— ——  ——.]—WILKINSON v. HULL, 
ETC. RAILWAY & Dock Co., No. 55, ante. 

185. What are accommodation works—Deter- 
mined by state of things at time of works.|—-R. v. 
FIsHER, No. 238, post. 

186. ——— Works for benefit of lands adjoining 
railway.|—RuonpnpaA & SWANSEA Ry. Co. v. 
TALBOT, No. 191, post. 

187. ——~ Bridge over stream on private land.|— 
Held: abridge constructed by a railway co. across 
a stream which ran through pltfs.’ land was not, 
in the circumstances, an accommodation work & 
the fact that under the railway co.’s private Act 
the bridge was to be according to a design approved 
by pltfs.’ predecessor in title did not take away 
dona right of action for damage by floods caused 

y the improper construction of the bridge.— 

iter v. MIDLAND Ry. Co. (1901),17 T. L. R. 

427. 





SUB-SECT. 2.—AGREEMENT TO MAKE 
ACCOMMODATION WORKS. 


A. In General. 


188. Agreement beyond requirements of Rail- 
ways Clauses Consolidation Act, 1845 (c. 20)— 
No reference to Act in agreement—Works must 
be according to agreement.] — CLARKE v. MAN- 
CHESTER, SHEFFIELD & LINCOLNSHIRE Ry. Co., 
No. 102, andle. 

189. Undertaking transferred to new company— 
Subject to obligations & mea elas beaker ban 
binding on new company.|—JERSEY (EARL) v. 


Held: as the accommodation works CORPN. v. 
which appcts. asked for could not be 
carried out except with the consent or 
authority of some one other than the 
railway cos. themselves, the works 
applied for were not within the railwa 

cos.” own powers, & therefore the rail- 
way cos. had not violated their statu- 
tory duty under Railway & Canal 


Traffic Act, 1854, s. 2.—ARBROATH 


DORAN %. 


CALEDONIAN 
NORTH BRITISH RY. 
Ry. & Can. Tr. Cas. 252.—8COT. 


PART II. SECT. 6, SUB-SECT. 2.—A. 


6. Agreement to construct crossing— 
Agreement by agent of corporation.}— 
GREAT WRSTERN Ry. Co. 
(1857), 14 U. C. R. 403.—CAN. & 
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GREAT WESTERN Ry. Co., [1894] 3 Ch. 625, nN. ; 
8 R. 668, n., C. A. 


Annotation :—Refd. Fortoscue v. Lostwithiel & : 
[1894] 3 Ch. 621. ostwithicl & Fowey Ry., 


190. Agreement for supply of water—Company 
bound to do what is necessary at time—Not what 
may become necessary afterwards.|—A clause in 
an agreement by a railway co. to purchase land, 
binding the co. to procure a supply of water as 
good as the supply of water cut off by the con- 
struction of the line from the severed lands of the 
vendor, only binds the co. to do once for all that 
which may reasonably be expected to insure a 
sufficient supply of water, & does not bind them to 
do whatever may be necessary from time to time 
to secure that result.—Re GRAY & METROPOLITAN 
Ry. Co. (1881), 44 L. T. 567. 

191. Limitation of agreement by reference to 
conveyance to company—Works ‘‘ required to be 
done.’’]—A landowner conveyed land to a railway 
co. by a deed containing a recital to the effect that 
the rentcharge for which the property was sold 
should include compensation for severance & dam- 
age of all kinds to other lands of the landowner, 
& should also be ‘‘in full satisfaction for all 
accommodation & other works & things which 
might otherwise be required to be made or done 
under the Acts or any of them, or any other Act 
for the benefit or accommodation of the adjoining 
property ” of the landowner ‘ except as herein- 
after mentioned.” The exception consisted of 
the reservation to the landowner of liberty to make 
certain specified crossings at his own expense. 
About twelve years afterwards the Jandowner 
proposed to build at his own expense a bridge 
standing upon his own ground carrying two lines 
of rails, & crossing the railway by a single span. 
The co., refusing to assent, the landowner applied 
to justices for their sanction under Railways 
Jauses Consolidation Act, 1845 (c. 20), s. 71. 
The co. brought an action for an injunction to 
restrain the building of the bridge & the applica- 
tion to the justices :—-Held: (1) according to the 
better construction the recital amounted to a 
bargain that no accommodation works should be 
made by either party except those specifically 
mentioned in the conveyance, & the landowner 
had contracted himself out of sect. 71.3; (2) if the 
narrower construction were adopted — that 
‘‘ required to be done” meant ‘ required to be 
done by the co.’ & that the landowner was left 
at liberty to proceed under sect. 71 he could not 
proceed under it if accommodation works made by 
the co., or directed by justices to be made by the 
co. were found afterwards to be insufficient 
according to the state of things at the time of the 
construction of the works & he could not under 
that sect. execute accommodation works which 
though convenient in consequence of the altered 
state of the property would not have been con- 
sidered necessary or convenient in the state of 
things which existed when the works were 
executed.—RHONDDA & SWANSEA Ry. Co. v. 
TALBOT, [1897] 2 Ch. 131; 66 L. J. Ch. 5703 76 
L. T. 694; 13 TL. f. 450, C. A. 


Annotations :—As to (1) Refd. Taff Vale Ry. v. Canning, 

(1909) 2Ch.48. Aato(2) Refd. L.& N. W. Ry. Pr. Runcorn 
a {1898} 1 Ch. 34: G.W. Ry. v. Talbot, (1902) 2 Che 
759. 








Ry. Co. & d. .}—In treating with the 
Co. (1898), 10 owner of lands for the right to cross 
Oo the same by a railway, or in proceedings 


before arbitrators appointed between 
him & the co., with a view to ascertain 
the amount of compensation, the solr, 
acting for the co. at the arbn., is not 
qualified to enter into any special 
agreement binding the co. to_construct 
maintain a crossing.—Woop v. 
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Sect. 6.—Accommodation works: Sub-sect. 2, A. & 
B.; sub-sect. 3.) 


182. Whether offending oe aero perpetuity rule.} 
—In 1847 a railway co. desired to purchase a 
strip of land for their line which cut in two the 
estate of C., & by an accommodation works agree- 
ment dated May 31, 1847, the co. agreed to make a 
certain level crossing, & C., his heirs, appointees, 
or assigns, should be at liberty at any time there- 
after at his or their own expense to construct a 
tunnel under the proposed railway where it bate 
through the land required to be purchased by the 
co. to connect the land so severed. The point 
at which the tunnel was to be made was not 
defined. By the conveyance of the land to the 
co. dated Dec. 31 the right to make the tunnel 
was reserved to C., his heirs, appointees, & assigns. 
©. died in 1880, & under his will W., his son, 
became owner of the land through which the 
railway had been made, & in 1884 he granted a 
lease of a part of it on both sides of the railway 
to defts., & the lease contained a declaration that 
during the continuance of this demise the rights 
& privileges of the lessor under the agreement of 
May 31, 1847, should be vested in the lessees. 
Pitis. disputed the right of defts. to make a 
tunnel under the line :—Held: (1) the agreement 
with reference to the tunnel was a personal con- 


tract by the pltfs., the original covenantors, & 
did not offend against the rule against per- 
petuities ; (2) the benefit of the contract could be 


assigned to a lessee of a part of the land; (3) the 
grant of the easement was not inconsistent with 
the purposes for which the land was taken by 
the co., & they had power to grant it.—Souru 
EASTERN Ry. Co. v. ASSOCIATED PORTLAND 
CEMENT MANUFACTURERS (1900), Lrp., [1910] 1 
Oh. 12; 79 L. J. Ch. 150; 101 I T.. 865; 74 
J.P.21; 267. I. R. 61; 54 Sol. Jo. 80, C. A. 

Annotations :—As to (1) Reid Sharpe v. Durrant (1911), 55 

Sol. Jo. 423. As to (3) Refd. &. E. Ry. v. Cooper, [1924] 

1 Ch. 2 Generally, Refd. County Hotel & Wine Co. 
v. L. & N. W. Ly., [1918] 2 K. B. 251. 

193. Assignment of benefit of agreement — To 
lessee of part of severed land.|—Sourti HLASTERN 
Ry. Co. v. ASSOCIATED PORTLAND CEMENT 
MANUFACTURERS (1900), Lirp., No. 192, ante. 

194. Agreement amounting to regrant of ease- 
ment — By railway company to landowner — 
Whether grant ultra vires.}—SouTH EASTERN Ry. 
Co. v. ASSOCIATED PORTLAND CEMENT MANUFAC- 
TURERS (1900), LtTp., No. 192, ante. 

Agreements relating to further accommodation 
works.|——See Nos. 206-208, post. 


B. Remedies for Non- Performance. 


195. Specific performance.|—POWELL v. SoUTH 
WALES Ry. Co. (1855), 1 Jur. N.S. 773. 

196. ———- Where damages not adequate 
remedy.!|—By an indenture of agreement entered 
into by defts. with pltf., defts. covenanted ‘ that 
they would construct & for ever thereafter main- 
tain one neat archway, sufficient to permit a loaded 
carriage of hay to pass under the railway, at such 
place as pltf., his heirs & assigns, should think 
_most convenient in his pleasure grounds, & should 


HAMILTON & NORTH-WESTERN IY. Co. 


PART II. SECT. 6, SUB-SECT. 2.—B. 
195 i. Specific performance. }—WHIT- 


RAILWAYS AND CANALS. 


form & complete the approaches to such archway.’ 
Defts. having neglec to comply with pltf.’s 
request to fulfil the covenant, a bill was filed to 
compel a specific performance :—Held: the ct. 
will interfere for the purpose of directing the 
specific performance of a contract by defts. to do 
defined work on their own property, in the_per- 
formance of which pltf., with whom they have 
covenanted, has an interest so material that the 
non-performance cannot be adequately com- 
incon by damages at law.—STorRER v. GREAT 

ESTERN Ry. Co. (1842), 2 Y. & C. Ch. Cas. 48 ; 
3 Ry. & Can. Cas. 106; 12 L. J. Ch. 65; 6 Jur. 
1009, 1051; 63 E. R. 21. 

nnotations :—Expld. South W . vw. Wythes (1854), 
: 1K.&J.186. Apld. Wilson rig eine ry, (1860), L. R. 
9 Kq. 28; Greene v. West Cheshire Ry. (1871), L. R. 13 
Kq. 44. ld. Greenhill v. Isle of 

Junction) Ry. (1871), 23 L. T. 885. A.-G. 

Conservators (18 2}, Hem. & M. 1. Mentd. Wells v. 

Maxwell (No. 1) (1863), 32 Beav. 408; Blackett v. Bates 

(1865), 2 Hem. M. 270; Cooke v. Chilcott (1876), 3 

Ch. D. 694 ; McManus v. Cooke (1887), 35 Ch. D. 681. 

197. Dispute as to works to be executed.] 
—A railway co. agreed with a landowner to pur- 
chase so much of his land as they required for 
their railway at a certain sum ‘‘ subject to the 
making of such roads, ways, & slips for cattle as 
might be neces .’ The railway severed a 
portion of pltf.’s land, & the co. made a crossing 
on the level, & a cattle creep under their line. 
Pitf., not content with these communications, filed 
his bill, contending that he was entitled to a bridge 
over the railway, & to another crossing also. On 
the hearing of the cause :—Held: the ct. had 
jurisdiction to provide for the specific performance 
of such an agreement under the direction of the 
ct., & directed a reference to the master.— 
SANDERSON 7. COCKERMOUTH & WORKINGTON Ry. 
Co. (1850), 7 Ry. & Can. Cas. 613; 2 H. & Tw. 
327; 19 L. J. Ch. 503; 47 E. R. 1708, L. C. 
Annotations :—-Consd. Greenhill v. Isle of Wight (Newport 

Junction) Ry. (1871), 23 L. T. 885. Distd. 8. KE. Ry v. 

Associated Portland Cement Manufacturers (1900), Ltd., 

[1910] 1 Ch. 12. Refd. Lytton v. G. N. Ry. (1856), 2 

K. & J. 394; Wells v. Maxwell (No. 1) (1863), 32 Beav. 

408; Wilson v. Furness Ry. (1869), 18 W. R. 89; Pearce 

v. Watts (1875), 44 L. J. Ch. 492. entd. Lewis v. Weston- 

super-Mare L. B. (1888), 40 Ch. D. 55. 

198. Evasion of agreement—-Release from 
dirs Sa ea consideration of certain landowners 
obtaining from the Admlty. a waiver of an obliga- 
tion imposed upon a railway co. by their Act to 
construct certain works, & upon conveyance of 
the necessary land by the landowners, the railway 
co. entered into an agreement with them to make 
& carriage road between certain specified points, 
& also to make & maintain a wharf for loading 
& discharging vessels at a specified place, of a 
stipulated length, & of a suitable & convenient 
height. The obligation imposed upon the co. 
by their Act had been waived by the Admlty. ; 
& the land required had been conveyed to the co., 
who had commenced but had not finished the road, 
& had not commenced the wharf :—Held: having 
obtained the benefit of the agreement by being 
thereby released from an onerous obligation, & 
allowed to substitute something more easy of 
performance, the co. would not he allowed to 
evade the agreement.—WILSON ». FURNESS Ry. 








over & under cross across the ralil- 
way to be built on the land so purchased, 


whereupon pltf. conveyed the land 


0. —— Party not in possession of COMBE v. ST. JOHN & QUEBEC Ry. Co. to 
land—No_ defence to breach of agree- (1914), 43 N. B. R. 42.—CAN. Sy br tance a pan ne otnere lve 
Be Ee a8. Oe DOG GAN. 8+ Injunction—Where damages in- years defts, maintained the crossings 

: 7 hele . . adequate.}—Where defts., a railwa as agreed, but afterwards caused some 

f. Expenses of oy whom  co., through their right of way nt, to be filled up or obstructed :—Held: 
borne.}—IRVINE v. DEESIDE RY. Co. purenases certain land for the railway ies was entitled to damages & an 
eae 22 Dun]. (Ct. of Sess.) 557; rom pitf., & verbally agreed with him injunction to restrain defts. from inter- 

2 Se, Jur. 197.—SCOT. at the time to make & maintain certuin fering with the crossings, for the com- 


Part JII.—ConstTRucTION AND REPAIR OF RAILWAYS. 


Co. (1868), L. R. 9 Eq. 28; 89 L. J. Ch. 19; 21 

Ty. ie rhe ae a W. R. 89. 

A i NB oo e ° W t R e 1871 ry 
OR. 13 Eq. 4. Consd. Grocnhill po peehite LAR hen 
port Junction) Ry. (1871), 23 L. T. 885. Mentd. Ryan v. 
- utuer Zonene estminster Chambers Assocn., [1893] 


199. Accommodation works & per- 
sonal services—Undertaking transferred to new 
company.|—Where a railway co. has, on the pur- 
chase of land for the purposes of their Act, & as 
part of the consideration, entered into covenants 
with the landowner to make & maintain certain 
accommodation works, & also to perform certain 
acts in the nature of personal service, & then; by 
a subsequent Act of Parliament, the co. is dis- 
solved & its undertaking transferred to another 
railway co. ‘“‘subject to the obligations & 
liabilities ’’ of the old co., the landowner can main- 
tain an action against the new co. for specific per- 
formance of the whole of the covenants, including 
that for personal service.—-FORTESCUF v. LOST- 
WITHIEL & Fowry Ry. Co., [1894] 3 Ch. 621; 64 
ne Ch. 37; 71 L. T. 423; 43 W. R. 138; 8 RR. 


Annotation :—Mentd. Kennard v. Cory, [1922] 2 Ch. 1. 
200. Agreement in consideration of with- 

drawal of opposition to bill—Public inconvenience 

no excuse for non-performance.|—Pltf., a land- 
owner, had withdrawn his opposition to a railway 

bill in consideration of the co. agreeing to make a 

road & an approach in a particular manner. The 

co. altered the level of their line, & varied the 
course & inclination of the road. The bill was filed 

ending the works, & a motion for injunction had 
een ordered to stand to the hearing, on the co. 
undertaking to abide by the direction of the ct. 
as to altering their works. The railway had 
since been opened for traffic :—Tleld : (1) pltf. was 
entitled to specific performance ; (2) the co. could 
not set up the inconvenience to the public by the 
interference with the traffic as a reason for not 

Poe their agreement.— RAPHAEL v. THAMES 
ALLEY Ivy. Co. (1867), 2 Ch. App. 147; 36 

L. J. Ch. 209; 161. T.13 313. P. 343; 15 W.-R. 

322, L. C. 

Annotations :—As to (1) Consd. Greenbill v. Isle of Wight 
(Newport Junction) Ry. (1871), 23. L. T. 885. A& to 
(2) Refd. 7?e Cambrian Ny. (1868), 16 W. R. 346; Dowling 
v. Pontypool, Caerleon & Newport ly. (1874), Ju. R. 18 Eq. 


714. Generally, Refd. Hood v. N. E. Ry. (2) (1870), 19 
W. R. 266. . . vet) 


201. Substitution of new agreement 
for original—Impossibility of performing substi- 
tuted agreement.'—A landowner, through whose 
Jand a railway co. proposed to pass, agreed in 
May, 1864, to withdraw his opposition to their 
-bill on the terms that the co. would vary the course 
of their line & make certain bridges, works & 
approaches. The co. gave a notice to treat, & on 

ar. 20, 1867, they went into possession. On 
May 27, a further agreement was come to that the 
co. should pay £2,250 for purchase-money & 
compensation & should construct the bridges 
askew according to an agreed plan. The co. 
constructed the line as agreed upon, but did not 
complete the works, nor pay the purchase-money, 
nor the interest, though completion of the works 
was demanded in July, 1868, & payment of interest 
in Dec. 1868. On Feb. 6, 1869, a substituted 
agreement was made between the landowner & 
the co., whereby, it was agreed that an estimate 
should be made by the co.’s engineer of the cost 
of completing the road, & submitted to A., the land- 
owner’s agent, ‘‘ for approval ; in case of difference 
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the amount to be determined by B.”’ ; the amount, 
‘“ when agreed or determined ”’ to be paid to the 
landowner, ‘‘ in discharge of all obligations”’ as 
to the road; “‘ & the purchase to be completed 
forthwith.”” In Dec. 1871, A. died; & in May, 
1872, the co., for the first time, sent in an estimate 
for the cost of completing the road. The purchase 
had not been completed, & neither the purchase- 
money nor any interest had been paid. B. was 
living :—Held: the submission of the estimate 
to A. for approval was of the essence of the agree- 
ment of Feb. 6, 1869; &, inasmuch as by his death 
the agreement was incapable of being performed in 
the manner & form therein specified, the ct. could 
not enforce performance of it. Specific perform- 
ance decreed of the works according to the agree- 
ments of 1864 & 1867.—Firtru v. MipLanp Ry. 
Co. (1875), I.. R. 20 Eq. 100; 44 L. J. Ch. 318; 


32 L. jy 219 + 23 Ww. R. 509. 
Annotation :—Retd. County Hotel & Wine Co. v. L. & N. W. 
Ry., (1918) 2 K. B. 251. 


202. Court will not substitute new agree- 
ment.]—Where a person has made a ecial 
agreement as to crossings on a line of railway 
running through his land, if, from particular cir- 
cumstances that agreement is not carried into 
effect, he cannot, on the ground of any general 
rights, claim to have other crossings made, accord- 
ing to the discretion of the ct., for that would be 
to get the ct. to substitute a new agreement, not to 
enforce the performance of the original.— DARNLEY 
(EARL) ve. LONDON, CHATHAM & DOVER Ry. Co. 
(1867), L. R. 2 H. Ll. 43; 36 L. J. Ch. 404; 16 
L. T. 217; 15 W. R. 817, HL. L. 3 previous pro- 
ceedings (1863), 1 De G. J. & Sm. 204, I. IT 
Annotation :—-Mentd. Samuel v. Dumas, [1924] A. C. 431. 

203. Injunction—Loss of right by delay—Where 
damage sustained slight.!.—Where there has been 
delay in the assertion of a legal right, & the 
damage sustained is slight, the ct. will not grant 
an injunction to restrain infringement. 

This principle applied to the case of a railway 
co. constructing its line so as to leave for the 
passage of a private road two intervals of nine 
fect three inches each, instead of one interval of 
twelve feet, as required by Railways Clauses 
Yonsolidation Act, 1845 (c. 20)—WINTLE v. 
BRIsToL & SOUTH WALES UNION Ry. Co. (1862), 
6L. T. 20; 10 W. R. 210. 

204. —~~— Agreement in consideration of con- 
veyance—Company subsequently amalgamating. |— 
EDINBURGH & GrLAsGaoW Ky. Co. v. CAMPBELL, 
No. 111, ante. 





ree ee 


SUB-SECT, 3.—ADDITIONAL ACCOMMODATION 
WORKS. 

See Railways Clauses Consolidation Act, 1845 
(c. 20), ss. 71-73. 

205. Application for—Must be within five years.]} 
—A railway co. constructed a culvert to carry 
off water from land adjacent to the railway. No 
complaint was made by the owner of the land 
of the insufficiency of the culvert, & no application 
was made to justices for additional accommodation 
works within the five years limited by Railways 
Clauses Consolidation Act, 1845 (c. 20), s. 73. 
An injury having subsequently arisen to the land 
from the insufficiency of the culvert to carry off 
all the water, an action in respect of such injury 
was brought by the occupier against the railway 
co., in which it was alleged that the culvert was 





pany had recognised the ment, 
equate compensation could not be 
given pitf. in damages.—CLAUSE vt. 


O. R. 28.—CAN. 
h. Decree 





CANADA SOUTHERN Ry. Co. (1883), 4 | @ 
— Enforcement against 


malgamated company.}-FaRGEY v. 
Granp JuNcTION Ry. Co. (1883), 4 
O. R. 232.-——CAN. 
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Sect. 6.— Accommodation works: Sub-sects. 3 & 4, 
A., B. (a) & (b).] 


insufficient :—Held: the action would not lie.— 
COLLEY v. LONDON & NorTH WESTERN Ry. Co. 
(1880), 5 Ex. D. 277; 49 L. J. Ex. 675; 42 
ve ions opal Gace aH we He wee 29. B 

n i—_— . on vo. G. W. = . B. 

833. Distd. Forrand v. Mid. Ry. (1001) 17 7 1 R. Tar. 

206. Power of adjoining owner to make — 
Accommodation works by company insufficient— 
Meaning of insufficient.|—RHonpDpDA & SWANSEA 
Ry. Co. v. TatBot, No. 191, ante. 

207. Agreement with company dispensing 
with works.|—RHONDDA & SWANSEA Ry. Co. v. 
TALBOT, No. 191, ante. 

° Agreement for further works.] — 
SoutTH EASTERN Ry. Co. v. ASSOCIATED PORTLAND 
rarer MANUFACTURERS (1900), Lrn., No. 192, 
ante, 








Sus-secTt. 4.—DutTy TO MAKE AND MAINTAIN. 
A. In General. 

209. Watering places for cattle—Extent of duty 
——Construction of private Act.]|—Under a railway 
Act, the co. were required ‘‘ to make proper water- 
ing places for cattle in all cases where by means 
of the railway the cattle of any person occupying 
lands adjacent thereto should be deprived of access 
to their ancient watering places, & to supply the 
same at all times with water.” The railway was 
made through & intersected certain closes of M., 
in which there were ancient ponds or watering 
places for cattle, & by means thercof the cattle in 
portions of the closes had been deprived of access 
to the ancient watering places, & a mandamus 
issued requiring the co. to make proper watering 
places in such portions of the closes respectively, 
which they refused to do. On a traverse of the 
return to this mandamus & demurrer thereto, it 
was held, that the writ: was erroneous in ordering 
the co. to do more than the Act required, viz., 
to make a pond in each of the several portions of 
the closes which had been cut off from the residue 
of such closes, & that there was nothing on the 
face of the writ to show that one watering place 
would not have been sufficient & proper for the 
whole of the severed portions. Qu.: whether 
this provision of the statute applied at all to cases 
where the fields in which the watering places were 
situated were actually intersected by the railway ; 
& whether the damage was not a matter of com- 
pensation under the Act.—York & Nortn Mip- 
LAND Ry. Co. v. R. (1846), 14 Q. B. 472,n.; 7 
L. T. O. 8. 346; 117 BE. R. 1843 sub nom. York & 
NorTH MIDLAND Ry. Co. v. MILNER, 3 Ry. & Can. 
Oas. 773; 15 L. J. Q. B. 379, Ex. Ch.; revag. 
S. C. sub nom. R. v. YORK & NORTH MIDLAND Ry. 
Co. (1845), 38 Ry. & Can. Cas. 764. 

210. Drains for carrying away water—Property 
of company—Drains used as sewers by local 
authority — Without knowledge or consent.|] — 
A railway co., whose special Act expressly 
incorporated Railways Clauses Consolidation Act, 
1845 (c. 20), constructed land drains for the pur- 

ose of conveying surface water from lands adjoin- 
ing the railway, & these land drains were, without 
the knowledge or consent of the co., used by a 
rural sanitary authority to convey sewage from 
certain houses within the district of such authority : 


PART II. SECT. 6, SUB-SECT. 4.—A. 539.—SCOT. 
arch 


» Destruction of accom 
Restoration in different manner— 
arene a to alter works.)}— 
Hay b. Nonta British Ry. Co. (1360), 


12 Dunl. (Ct. of Sess.) 1230; 22 Sc. Jur. 


PART II. SECT. 6, SUB-SECT. 4.— 
B. (b) 


1. Breaking down fences—Delay in 


RAILWAYS AND CANALS. 


—Held: these drains were ‘‘ sewers”? within 
Public Health Act, 1875 (c. 55), but they were 
sewers made & used for the purpose of draining 
land under a local or private Act of Parliament 
within the second exception in sect. 13 of that Act, 
& did not vest in the local authority; & conse- 
quently the co. were entitled to an injunction to 
restrain the sanitary authority from so using them. 
—LONDON & NORTH WESTERN Ry. Co. v. RUNCORN 
RuRAL CounciL, [1898] 1 Ch. 561; 67 L. J. Ch. 
324; 78 L. T. 343; 62 J, P. 643; 46 W. R. 484; 
14 T. L. R. 331, C. A. 


Annotation :—Refd. Kingston-upon-Hull Corpn. t. N. EB. Ry., 
{4915] 1 Ch. 456. 


B. Communications Making Good Interruptions. 
(a) In General. 

See Railways Clauses Consolidation Act, 1845 
(c. 20), s. 68. 

211. Injury to road or communication—Injury 
to person’s business—Construction of private Act.; 
—By a railway Act,s. 69, it is provided, ‘ that 
where any part of any carriage, horse or foot 
road, railway or tram road, quay, wharf slope 
or other communications, either public or private, 
shall be found necessary to cut through, raised, 
sunk, taken or so much injured as to be impassable 
or inconvenient for passengers, cattle or carriages, 
or for the transporting, conveying, landing, 
shipping, or depositing of any goods or 
merchandise, the co. shall, at their own expense, 
before any such road, quay, wharf, slope, or other 
communication shal] be cut through, raised, sunk, 
taken, or injured as aforesaid cause another good 
& sufficient road, quay, wharf, slope, or other 
communication, as the case shall require, to be set 
out & made instead thereof, as convenient for 
passengers, etc., & for the transporting, etc., of 
goods & merchandise, as the said road, quay, 
wharf, slope or other communication so to be cut 
through, raised, sunk, taken, or injured as afore- 
said or as near thereto as may be.”’ 

Pitf. had a wharf on the river Humber, between 
which & the low water mark defts. constructed 
their railway, in the line prescribed by the Act of 
Parliament, thereby rendering the communica- 
tion between the wharf & the river inconvenient 
& dangerous :—Held: pltf.’s wharf was thereby 
injured within the meaning of this sect., which 
was not confined to an injury done bodily to the 
wharf itself; he was entitled to have a new wharf 
constructed for him by defts., & was not bound to 
apply for compensation under another sect. of the 
Act, which empowered a sherilf’s jury to assess. 
the sum payable for any future temporary or 
perpetual, or recurring damages, done or sustained 
by reason of the taking of land for the purposes 
of the Act.—BELL v. HULL & SELBY Ky. Co. 
(1840), 6 M. & W. 699; 2 Ry. & Can. Cas. 279; 
9L. J. Ex. 213; 151 E. R. 593. 

Annotation :—Refd. Dowling v. Pontypool, Caerleon & 

Newport Ry. (1874), L. RK. 18 Eq. 714. 

Compensation in lieu of a en 
COMPULSORY PURCHASE OF LAND, Vol. XI., pp. 
131, 210, Nos. 196, 929. 


(b) Right of Way of Owner of Severed Lands. 


eee one bale Clauses Consolidation Act, 1845 
c. 20), 8. 74. 
212. Pending making of communication—Right 


replacing.J— RUTLEDGE v. WoopsTocK 
& LAKE ERIE Raitway & HARBOUR 
Co., BURGESS v. Woopstock & LAKE 
KRIE RaILway & HARBOUR Co. (1855), 
12 U. C. R. 663.—CAN. 


m. Interference with right of accees— 


Part IJ.—CoNnstrRUcTION AND Repair or RAILWAYs. 


to cross railway at any part within lands.|—By 
a railway Act it was enacted, that the owners 
& occupiers of lands through which the railway 
should be made, ‘‘ except in cases in which the 
co. should, at their own expense, have made 
communications from the land on the one side 
of the railway to tM land on the other side thereof, 
according to any agreement with any owner or 
occupier thereof, or according to the provisions 
of the Act,” at all times for the purpose of occupy- 
ing the land, without payment of toll, might pass 
& re-pass directly over & across such parts of the 
railway as should be made in or upon their 
respective lands. Another sect. prohibited all 
persons, except the co. & their servants, from 
crossing the railway, ‘‘ except only directly cross- 
ing the same at places to be appointed for that 
purpose, for the necessary occupation of the 
respective lands through which the railway should 
pass.”” & by a third sect. in case of dispute, the 
co. are to make such communication as two or 
more justices of the peace shall, upon the applica- 
tion of any owners, etc., judge necessary & appoint: 
—Held: until the co. had made a communication, 
the owners of several lands had a right to cross the 
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railway at any part within their respective lands. 
—GRAND JUNCTION Ry. Co. v. WHITE (1841), 8 
M. & W. 214; 2 Ry. & Can. Cas. 559; 10 L. J. Ex. 
292; 5 Jur. 775; 151 E. R. 1015. 


218. Extinction of right—Acceptance of com- 
pensation by owner—On basis of total severance.] 
—The owner of lands severed by the railway 
preferred a claim for compensation from the co., 
on the footing that there was to be a total 
separation of the land, without any communica- 
tion being made; & received from the co. the 
amount awarded to him by a jury summoned 
under a railway Act, for such compensation :— 
Held: (1) the verdict of such jury, & the receipt 
of compensation under it, was an arrangement 
with the co. under the railway Act, & (2) the party 
had no right afterwards to cross the railway for the 
purpose of the occupation of his lands, & was in 
so doing a trespasser within Railway Regulation 
Act, 1840 (c. 97), s. 16.—MANNING v. KASTERN 
CouNTIFS Ry. Co. (1843), 12 M. & W. 237; 3 
Ry. & Can. Cas. 637; 13 L. J. lex. 265; 21. T. 
O.S8.152; 8J.P.107; 152 E.R. 1185. 


Annotation :—Gencrally, Mentd. Williams 7. Eyton (1858), 
27 L. J. Ex. 176. 


Statutory authority.|—CARRON v. GREAT 
ee Co. (1856), 14 U. C. R. 


n. —— Damages.]|—MASON v. SOUTH 
Noo Ry. Co. (1889), 19 O. R. 132. 


o. Right to cross track for special 
purpose—Nv right to cross for all pur- 
poses.)}—MCARTHUR ENGINEERING & 
CONSTRUCTION Co. v. CANADIAN Na- 
TIONAL Rys. (1923), 28 Can. Ky. Cas. 
333.—CAN. 

: GREAT NORTHERN 
Ry. Co. v. M‘ALISTER, [1897] 1 I. ht. 
587.—IR. 

_g. Farm crossing——Liability to_pro- 
vide.J—Where a railway severs a farm, 
it is prima facie the duty of the co. to 
construct a farm crossing, & the fact 
of their having commenced it at a 
particular place & desisted at the 
request of the owner, who forbade them 
to cut into his land, does not prevent 
the ownor from recovering damages 
as for a continuing breach.—REIST *. 
GRAND TRUNK Ry. Co. (1857), 6 C. P. 
421.—CAN. 


~}-BURKE vw. GRAND 
oa liy. Co. (1857), 6 C. P. 484.- 





t. -~—~~-,]/—In an action for a 
farm crossing, it is sufficient if pltf. be 
shown to be the actual bond owner, 
& in possession as such of the land 
crossed by the railway, although his 
title is not registered ; & the fact that 
the land was purchased & cleared by 
him, long subsequent to the building 
of the railway, is no bar to his right of 
action.—BoOLDUC v. CANADIAN PACIFIC 
oan (1903), Q. R. 23 8. C. 238.— 





a. ———.]-—GRAND TRUNK Ry. 
Co. OF CANADA UV. PERRAULT (1905), 36 
Ss. C. R. 671.—CAN. 


b. -}+-Appet. was owner 
of seventy-two acres, which was a sub- 
division of a larger farm, which had 
been provided with a farm crossing. 
Dominion Railway Board ordered 
Grand Trunk Ry. co. to construct a 
farm crossing for the appct. upon the 
dividing line between his land & that 
of his neighbour.— RIDDELL v. GRAND 
TRUNK Ry. Co. (1911), 22 O. W. R. 

Cc. —-—-.J—In June, 1910, pltfs. 
sold & conveyed & released to defta. & 
strip of land in the middle of his farm 
for a right of way for a railway. The 
statutory right to a crossing where land 
is severed by a railway was conferred 
by an Act which came into force on 

ar. 1, 1911 :—Held: pltf. was not 











entitled to have a crossing constructed 
by defts. for his bencfit.—HOUNSOME 
v. VANCOUVER POWER Co. (1913), 23 
W. iL. R. 167, 404; 18 B.C. RR. 813 
ae W. RR. 953; 9D. L. R. 823.— 


d. ——- --— .J—FLINK v. CANADIAN 
NATIONAL Hys. (1920), 26 Can. Ry. 
Cas. 314.—CAN. 

-]—MCAULEY v. CANA- 
DIAN Pauiico Ry. Co. (1920), 26 Can. 
Ry. Cas. 316.— CAN. 

f. Winter crossing.|}—A 
deed conveying a right of way to defts. 
contained the following stipulation : 
“The co. to make & maintain a farm 
crossing, With gates at the present 
farin lanes, the fence at crossing to be 
returned as much as possible.” K., 
the co.’s engineer, treated for the 
convoyance, but had no powcr to 
agree for a second crossing, though it 
was said he had promised that, if he 
should find a second crossing necessary, 
he would, so far as in him lay, get it 
done, & the deed was executed upon 
this understanding :—Held: defts. 
could not be compelled to make a 
second crossing for use in winter.— 
CAMERON v. WRLLINGTON, GREY & 
pe Ry. Co. (1881), 28 Gr. 327.— 





e. etree einen 





ee 





‘ During construction of 
rauway.j}—Held: tho railway co. were 
bound f h the lessees with 
proper bridges or crossings even during 
the progress of the work, & that in 
default of so doing they would bo liable 
in damages.—SMITH v. ATLANTIC & 
NORTH WEsT Ry. Co. (1889), M. L. It. 
5 Ss. C. 148.—CAN. 


h, ——- Construction of statutes. ] 
—An owner whose lands adjoin a rail- 
way subject to the Railway Act of 
Canada, upon one side only, is not 
entitled to have a& crossing over such 
railway under the provisions of that 
Act, & the special statutes in respect 
of the Grand Trunk Railway of Canada 
do not impose any greater Hability in 
ed ge to crossings than the Railway 
Act of Canada.—GRAND TRUNK Ry. 
Co. v. THERRIEN (1900), 30 S. C. R. 
485.—CAN. 





ee 








k. -]—Before Do- 
minion Railway Act, 1888, there was 
no statutable ob tion upon a railway 
co. to provide maintain a farm 
crossing where the railway severed & 
farm, & sect. 191 of that Act, providing 
that every co. shall © cro for 

ersops across whose lands the railway 
carried, is not retrospective.— 
OnTARIO Lanpbs & Ort Co. v. CANADA 


SOUTHERN Ry. Co. (1901), 21 C. L. T. 
88; 10. L. Rt. 215.—CAN. 


l. -.)—PItf.’s father in 
1882 conveyed part of his farm to the 
Midland Ry. co., who constructed thelr 
railway so as to sever the farin, but 
did not agree to make a farm crossing. 
In 1900 the father conveyed to pitt. 
all the farm not. previously conveyed 
to the railway co. :—Held: pltf. could 
not comnpel dofts., who had acquired the 
Midland Ry. in 1893, to provide a farm 
crossing, either by virtuc of Dominion 
Railway Act or of Ontario legislation 
applicable to the railway before 1893.-—- 
CAREW v. GRAND TRUNK Ry. Co. 
(1903), 23 C. L. T. 226; 560. L. Rh. 
653 > 2 O. W. ht. 313.—CAN. 

Mm. er  oe) - Dominion 
Railway Act, 1888, 8. 191, in not 
restricted in its application to croxssin 











for farm purposes merely, notwith- 
standing the heading & side-note 
“Warm Crossings,” which may be 


taken as descriptive of the character 
of the construction of the crossing, & 
not restrictive of the purposes for 
which it may be used or of the uses to 
which the lands crossed by the railway 
may be put, & notwithstanding the 
words of the section itsolf, ‘* convenient 
& proper for the crossing of the ry. by 
farmers’ implements, carts, & other 
vehicles,’”?’ which may be similarly 
interpreted.——-TORONTO, HAMILTON & 
BUFFALO Ry. Co. v. SIMPBON BRICK 
Co. (1909), 17 O. L. . 632; 13 
O. W. Rh. 215; 8 Can. Ry. Cas. 464.— 
CAN. 

aa. ——- Who may use.j—A farm 
crossing provided by a railway co., 
may be used by any person who, after 
the severance, becomes the owner of 
portions of the farm on both sides of 
the line of railway, & has a right of 
access to the crossing.—GUTHRIE ¥v. 
CANADIAN Paciric Ry. Co. (1900), 27 
A. R. 64.—CAN. 


bb. .}—Held: doft. owed a 
‘duty towards one using the crossing by 
invitation of the Owner.—PLESTER v. 
GRAND TRUNK Ry. Co. (1900), 20 
C. L. T. 352; 32 O. R. 55.—CAN. 

oc. Acquisition by prescriplion.] 
—When a line of railway severs a farm, 
& no crossing is provided by the co., a 
right of way across the lino may be 
acquired by the owner of the farm by 

rescription.—-GUTHRIE v. CANADIAN 
Pacurio Ry. Co. (1900), 27 A. R. 64.— 
CAN. 

dd. ——— Compensation in lieu of.}—- 
When the value of a piece of land en- 
closed by a line of railway is so small 
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Sect. 6.—Accommodation works: Sub-sect. 4, B. (b), 
& C. (a).j 


214. After communication made.]—ABREY v. 
SourH EAsTEeRN Ry. Co. (1910), Zimes, Feb. 17. 
——.|]-—— See, also, Easements, Vol. XIX., 
Pp. oy 108, 111, 112, 114, Nos. 489, 687, 714, 739, 
1, 748. 


C. Fences and Gates. 
(a) In General. 

See Railways Clauses Consolidation Act, 1845 
(c. 20), 8. 68. 

215. Duty to prevent cattle straying — From 
lands of adjoining owners—Liability for breach.}|— 
Pitf.’s sheep got upon defts.’ railway, through 
defect of fences, & were run over by a locomotive 
engine driven by a servant who had directions from 
the railway co. to drive at a certain rate per hour : 
—Held: trespass would not lie against the co., 
&, if the cattle had a right to be on the railway, 

ltf.’3 remedy was by action on the case for causing 
he engine to be driven in such a way as to injure 
that right; if the cattle were altogether wrong- 
doers, there was no neglect or misconduct for which 
the co. were responsible; if the cattle escaped 
through defect of fences which the co. should 
have kept up, their damage was consequent on 
that wrong, & recoverable in an action on the case 
ainst the co., for letting their fences be incom- 
plete or out of repair.—SHARROD v. LONDON & 


as to be disproportionate to the cost of 
a farm crossing, & is of no utility to 
the farm from which it is so separated, 
the ct. has the power & the discretion 
to grant to the proprietor a pecuniary 
compensation in lieu of a crossing.— 
MARTIN v. MAINE CENTRAL Ry. Co. 
(1901), Q. R. 19 Ss. C. 561.—CAN. 

r. ——.J—FONTAINE v. R. 
(Que.) (1917), 38 D. L. R. 622.—CAN. 

t. Repair of approaches.j— 
Where a railway severs a farm & the 
co. have constructed a farm crossing, 
no duty is cast upon them, in the 
absonce of au express agreement, to 


215 iv. 





215 v. 








215 vi. 








train of defts. 


keep in repair the approaches thereto | defts.’ fence along the common pargture 
within the. farm.—PALMER v. MICHIGAN 
YENTRAL Ry. Co. (1903), 23 C. L. T. | the defect & neglected to repair it, but 
265; 60. L. R. 90.—CAN. there was no evidence as to 

a. —— Includes undercrossing.}— | cattle got on the track :—Held: under 


CANADA SOUTHERN Ry. Co. v. ERWIN 


gate.—McMICHAEL v. GRAND TRUNK 
Ry. Co. (1886), 12 O. R. 547.—CAN. 


-~——- —-—, J— HuoT v. 
QUEBEC RAILWAY LicuTt & POWER 
Co. (1901), Q. R. 21 S. C. 427.—CAN. 


—— ——.}—QUEBEC 
CENTRAL Co. v. PELLERIN (1902), Q. R. 


12 K. B. 152.—CAN. closed 





being pastured in common by the 
occupiers of improved lands bordering 
on defts.’ railway found their way to 
the track, & were killed by a passing 
It was proved that 


the Railway Act it might be inferred 
that the cattle found their way to the 


RAILWAYS AND CANALS. 


NoRTH WESTERN Ry. Co. (1849), 4 Exch. 580; 
7 Dow. & L. 218; 6 Ry. & Can. Cas. 239; 20 


L. J. Ex. 185; 14 Jur. 28; 154 EB. R. 1845. 

Annotations :-—Distd. Fawcett vo. York & North Midland Ry. 
(1851), 16 Q. B. 610. . Ricketts v. East & Weat 
India Docks, etc. Ry. (1852), 12C.B.160. Mentd. Holmes 
vw. Mather (1875), L. R. 10 Exch. 261 


216. .|—Pltf? folded his sheep 
in a field adjoining a railway, using the quickset 
hedge forming the co.’s fence as one side of the 
inclosure. Some of the sheep oer re through 
a small hole in the hedge, got upon the railway, & 
were killed :—Held: the co. were liable, & it was 
no misdirection to tell the jury that by Railways 
Clauses Consolidation Act, 1845 (c. 20), s. 68, the 
co. were bound to keep their fences sufficiently 
strong to prevent sheep & cattle from straying out 
of the adjoining lands, the jury having found as a 
fact that the fence was insufficient.—BESSANT v. 
GREAT WESTERN Ry. Co. (1860), 8 C. B. N. S. 
368; 141 EB. R. 1208. 


Annotation :—Mentd. Gencra) Omnibus Co. v. Limpus (1862), 
9 Jur. N.S. 333. 


217. ——— Contributory negligence.}— 
A railway crossed an occupation way which con- 
nected lands of pltf. lying on each side of the 
railway, & which was also a public footway. The 
crossing being on the level, at the point of inter- 
section the railway co. put up high gates of which 
they gave a eet to pltf. The gates obstructed the 
footway, but the co. did not make a bridge over 
the railway, or provide a stile for foot passengers 

















liability imposed on a railway by Rail- 
wuy Act, 1906, s. 294 (4), to coin- 
vensate the owner of an animal, which 
as got at large without his negligence 
or wilful act or omission & has been 
killed by a train, is not removed by 
sect. 295 of the Act requiring the gates 
in the fences at a farm crossing to be 
when not in use, unless the 
swing gates called for by sect. 254 of 
the Act have been erected & main- 
tained with proper hinges & fastenings. 
—PROWSR v. CANADIAN NORTHERN 
Ry. Co. en [1918] 2 W. W. ih. 
845; 42 D. L. R. 159.—CAN. 
215 xiii. --—— —~-- ———.J—AusTuD 
GRAND TRUNK Paciric Ry. Co. 


.}-Cattle 





‘: wv. F 
was dofective, that thoy had notice of | Foros w. W. RR. 1045; 49D. LW 


619; 25 Can. Ry. Cas. 285; 15 Alta. 
L. 1, 99.-—-CAN. 

217 i. -—— Contributory 
negligence. |—Under Dominion Railway 


how the 








(1885), 13 S. C. lt. 162.—CAN. 

b. ——.]—CANADA SOUTHERN 
Ry. Co. v. CLouskE (1885-6), 13 S. C. RK. 
139.—CAN. 

.—_— ——. 
MARQUETTE Ry. Co. 
ane: 20 O. W. ht. 





—LESLIE ©. PERE 
oo 250.L. KR. 

32; 3 O. W. N. 
ado —— ————.] —CROZIER © CANA- 


DIAN Paoirico Ry. Co. (1923), 28 Can. 
Ry. Cas. 157.—-CAN. 


PART II. sa 6, SUB-SECT. 4.— 


» (a). 
216 i. to prevent cattle straying 
——N vom bent 0. 
Liability for breach. 


adjoining owners— 

ISHOLM Uv. 

GrraT WESTERN Ry. Co. (1860), 10 
CO. P. 8234.—CAN. 


215 iit. ——— —— ———. }} “MCALPINE 
®. GRAND i ail Ry. Co. (1876), 38 


U. C. R. 446. 
215 fii. —— ——.}—Pltf.’s 


horses, in consequence of insecure 
fastening of the gates at the farm 
crossing where dofts.’ railway crossed 
their farm, got through the gates & on 
the railway track, & were by a 
passing train :—ield: pltf., by reason 
of the continued use of the faulty 
fastenings, could not be deemed to 
haye adopted them as sufficient, & that 
it was the duty of defts. to provide & 

astenings for the 





maintain proper f 


track through defts.’ defective fence, 
& a verdict for pltf. should have been 
sustained.—DAIGLK wv. TEMISCOUATA 








Ry. Co. (1905), 37 N. B. lk. 219.— 
CAN. 

215 vii. -——-.}-—-COEN 0. 
NEW WESTMINSTER SOUTHERN Ry. 


Co, (1907), 12 B.C. 419; SW... 
214.—OAN. 


215 viii. . }-—COoRTESE 
v?. CANADIAN PACIFIO Ry, Co. (1907), 6 
W. L. R. 49.—CAN. 

215 ix. »---McLEOoD 
® CANADIAN NORTHERN Ry. Co. 
(1908), 13 O. W. R. 378; 9 Can. Ry. 
Cas. 39.—CAN. 

tailway 


215 x. —, 'e 
Act, 8, 294 (4), places Habliity upon the 
railway oco., even if it has the best 
possibile fences, unless it establishes 
negligence on the art of the owner.— 

UAST ©. GRAND TRUNK PaciFio RY. 

; oon 34 W. Ll. R. 540; 10 
W. W. R. 671.—CAN. 

215 xi. -}—A railway 
co. is answerable for the loss of animals 
upon its right of way only when the 
owner thereof avers & establishes that 
the co. was negligent in the discharge 
of the duties imposed upon it by law.— 
PAYETTE v. CANADIAN NORTHERN 
QVEREO Ry. (1916), Q. R. 50 8. O. 64.— 





oe ee Se 





tn ee 





——.}—I 














Act, 1903, s. 237 (4), which provides 
railway cos. shall be Hable for tho loss 
of cattle killed on their roads, except 
when it is proved that such cattle “ got 
at large through the negligence or 
wilful act or omission of the owner or 
his agent,” no Hability whatever is 
incurred by the co. for contributory 
negligence or otherwise, when the case 
falla within the exception. —BOURABSA 
v. CANADIAN PaciFic Ry. Co. (1906), 
Q. R. 30 S. Cc. 385.—CAN. 

217 ii. —-— ; 
BECKER v. CANADIAN Paci¥fic Ry. , 


(N. W. T.) (1906), 5 W. L. R. 569.— 
CAN 


Se ret 





217 fii. —- —— -—— —— 


YEATES v. GRAND TRUNK Ry. Co. 
1907), 9 O. W. RR. 423; 140. L. R. 
3.—CAN. 

217 iv. —- -——_ —— —— 


217 v. ——- ——- —_—_ -———.. }~_ When 
it is proved that animals killed by a 
train of a railway co. had been allowed 
to go at large on a public road through 
the negligence or wilful act or omission 
of the owner or his agent, &, in conse- 
quence thereof, got upon the right of 
way through a defect in the railwa 
fence, Railway Act, 1903, s. 237 (3, 
protecta the co. from any claim for 


Part II.—Construction AND Repair or Raruways. 


175 ; 
Co., 3 Jur. N. 8. 1008. - 


Annotations :—Refd. Wyatt v. G. W. R 
837; Sneesby v. L. & Y. Ry. (1874), 


@aiLGe 


in pursuance of Railways Clauses Consolidation 
Act, 1845 (c. 20), ss. 46, 61, 68. The key having 
been lost, one of the gates was left open, & some 
colts of pitf. having escaped on to the railway were 
killed by a passing train :—Held: it was a question 
for the jury, whether pltf. by his own negligence 
had contributed to the accident.—ELus v. 
LONDON & SoutTH WESTERN Ry. Co. (1857), 2 
H. & N. 424; 26 L. J. Ex. 349; 29 L. T. O. S. 
389; 21 J. P. 701; 5 W. R. 682; 157 EB. R. 
sub nom. ELLIS v. SOUTH-WESTERN Ry. 


: STBGS), 13 W. R. 


F —_——— ; ee ——enne een) pete au S8BULLON 
against a railway co. on Railways Clauses Con- | 


219. 
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solidation Act, 1845 (c. 20), s. 68, for not keeping 
sufficient fences & gates, etc., whereby a pony 
strayed on the line & was killed, the jury found that 
defts. had not provided a sufficient 
but that pltf.’s servant had not used the precau- 
tion he ought :—Held: 
verdict was rightly entered for defts.—HAIGH v. 
LONDON & NORTH-WESTERN Ry. Co. (1859), 1 
F. & F. 646; 8 W. R. 6. 


rotection, 


upon this finding the 


Evidence of negligence.}|—Pitf. 


kept bullocks on a marsh, which was separated 


from defts.’ line by a gate put up by defts. under 


t. 9 Q. B. 263. 8. 68. 


Railways Clauscs Consolidation Act, 1845 (c. 20), 
Three of his bullocks were found dead 
UPOH ThE NO, &@ LIE BALE LWU VECO VTUKUL UUW. 


The gate had become thin, & the post decayed ; 





damages, though the co. had failed to 
observe the requirement of sect. 199 
by neglecting to keep the fence along 
the right of way in proper repair.— 
CLAYTON v. CANADIAN NORTHERN Ry. 
Co. (1908), 7 W. L. R. 721; 17 Man. 
L. R. 426.—CAN. 

217 vi. -——— ———- —-—-, }}-Pltf., 
as was his custom, turned his horses 
loose in @& shed one night. The hurses 
next morning walked across his un- 
fenced farm, got on the road allowance 
& then on defts.’ line of railway, & 
were killod :—Held: the horses were 
‘“‘at large’? through piltf.’s wilful 
omission, & he could not recover.— 
FaiR v. CANADIAN Paciric Ry. Co. 
(1908), 9 W. L. R. 202.—CAN. 

217 vii. -~——, J] —A 
railway co. created by the Parliament 
of Canada is responsible for the loss of 
animals killed by their trains unless it 
proves that at tho time of the accident, 
the animals were wander abroad & 
were on its right of way through the 
negligence of their owner or keeper.— 
La PORTE v. NORTHERN Ry. Co. (1909), 
q. R, 36 Ss. C3 179.—CAN. 

217 viii. ._}-If a 
gate in the fence at a farm crossing of 
a railway is left open by the person for 
whose uso the crossing is provided or 
any of his servants or by a stranger or 
by any person other than an employee 
of the co. the co. is relioved by Railway 
Act, 1906, s. 295, from the Hability 
imposed by sect. 294 (4) to compensate 
the owner for tho loss of an animal at 
large, without his negligence or wilful 
act or omission, getting upon the rail- 
way track through such gate & killed 
by a= train.—ATKIN v. CANADIAN 
PaciFic Ry, Co. (1909), 18 Man. L. R. 
617.—CAN. 

217 ix. ee —-, ]- —-The 
liability of a railway co. for damages 
in the case of animals at large killed or 
injured by a train is not limited to 
territory where the co. is by Railway 
Act, 1906, sect. 254, obliged to crect 
suitable fences, & the co. can only 
escape such Hability by showing that 
the animals got at large through the 
negligence or wilful act or omission of 
the owner or his agent or the custodian 
of such animals or his agent.—PARKS 
v. CANADIAN NORTHERN Ry. Co. (1911), 
21 Man. L. R. 103.—CAN. 

217 xXx. aaa al ——, }— 
Defta. sought to establish negligence 
on the part of pltf., by showing that 
his animals had frequently got out of 
the field to the knowledge of pltf., & 
that it was negligence to put them into 
a field with such an inadequate en- 
closure that they readily oped ; but 
it was held, that, in the absence of 
evidence to show how they got out of 
the field on the ns when it was 
clearly shown that they did get out, 
there could be no assumption that the 
fence was inadequate.— MAVES t. 
GRAND TRUNK PaciFic Ry. Co. (1913), 
25 W, L. R. 503 : 5 W. Ww. R. 212 ; 14 
D. L. R. 70; 6 Alta. L. It. 396.—CAN. 

217 xi. — —- ——_—-  ——. 
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Where the bye-laws of the municipality 
in which the owner keeps his cattlo 
permit the running at large of the 
cattle at all times, it is neither neg)i- 
nee nor a wilful act or omission on 
he part of the owner for him to allow 
them to run at large; & where the 
cattle, being thus at large, get upon the 
line of way through a defective 
fence, & aro killed by a train of tho 
railway co. at a place which is not. the 
intersection of the right of way with a 
highway, the co. is Hable to the owner 
damages for his loss.—GREKNLAW ¥. 
CANADIAN NORTHERN Ry. Co. (1913), 
24 W.L. R. 509; 4 W. W. R. 847; 12 
D. L. lt. 402; 23 Man. L. R. 410.— 
CAN. 

217 xii. ; 
Where animals at large, through the 
negligence or wilful act or omission of 
the owner, stray on to the right of way 
of a railway co. & are there injured or 
killed, the co. is not liable in damagos, 
& the absence of cattle guards docs not 
render the co. liable, even where it is 
under a statutory duty to maintain 
thens.—DuRIn v. CANADIAN PACIFICO 
CAN Co. (1914), 30 W. L. R. 768.— 
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217 xiii. ——-- —~ -- = ee 
Where pitf.’s horses got. on the highway 
because of pltf.’s negligence in not 
keeping up his fences, & then, being 
frightened by a train went on the 
track, & were killed by another train, 
the railway co. was held, not to be 
responsible.—SPORLK ©. GRAND TRUNK 
Pacivio Ry. Co. (1914), 28 W. L. R. 
271; 6 W. W. R. 827; 17 D. L. XR. 
367; 7 Alta. L. R. 84.——CAN. 


217 xiv. a 
Hurr v. CANADIAN Paciric Ry. Co. 
1914), 27 W L. R. 398; 6 W. W. R. 
85; 16D. L. R. 343; 20 B.C. RR. 49. 
—CAN. 
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217 xv. -}—- 
Where the owner of horses deliberately 
& intentionally allows them to get at 
large & they are killed on the proporty 
of a railway co., at a point other than 
at the intersection of a highway & the 
railway, the owner fs gulity of a wilful 
act or omission, & is thereby precluded 
from recovering dam —-EHARLY v. 
CANADIAN NORTHERN Ry., Hopason 
v. CANADIAN NORTHERN Ry. (1915), 
30 W. L. R. 878; 8&8 W. W. It. 486; 21 
D. L. R. 413.—CAN. 


217 xvi. —— ——— --—, * 
Kocw vw. GRAND TRUNK PACIFICO 
BRANCH LINES Oo., [1917] 1 W. W. R. 
1120; 10 Sask. L. R. 835.—CAN. 
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217 xvii. — — —— ——.]— 
Animals cannot be said to be at 
through the wilful act of the owner 
when they got at large against his will. 
To ascribe a real meaning to the phrase 
“ wilful act or omission’ as used in 
Railway Act, 1903, s. 294, It is neces- 
sary to interpret {t as meaning that 
the owner consciously willed, not 
merely ie immediate act or omission, 
but the ultimate result.—WalITE v. 
GRaND TRUNK Pacimioc Ry. (1916), 34 


W. L. R. 92, 320; 10 W. W. R. 486.— 
CAN. 


Animals may be at large through the 
wilful act of the owner within Railway 
Act, 1906, s. 204 (4), although a pro- 
vincial statute or bye-law permite 
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them to run at large.—FRASER ¢. 
CANADIAN NORTHERN ty. Co. (Man.), 
[1918] 3 W. W. R. 962; 43 D. I. KR. 


562.—CAN. 

217 xix. —-- --— --——- ——.}- 
Where two young girls in charge of 
horses gathered them together in tho 
afternoon & left them on unfenced land 
about one mile from the railway, 
returning to them about one hour later, 
& during the interval certain horses 
left the herd & got. on to the reed & 
wero struck by u train it was held that 
the horses were at large through the 
wilful act of the owner or his agent & 
the owner could not recover damages. 
—-HEFFER v. CANADIAN PaciFro§ RY. 
Go., [1921] 2 W. W. R. 766; 14 Sask. 
L. R. 317.—CAN. 

217 eo 
Pltf.’s cow which was pastured on 
the Indian Reserve held to have 
been a trespasser, & at large within 
British Cohunbia Railway Act, 1911, 
H. 210) (4).-——MRERRIMAN v, PAcrric 
GREAT KASTERN Ry. Co. (3. CL), [1922] 
1 W. W. R. 935.-—CAN. 

217 xxi. - JjJ— 
BeARNS v. Rie (1898), 8 Nild, GL. R. 
118.—NFLD. 

219 i. —-— ——— Kvidence of negli- 
gence. }—Where a horse was found dead 
near tho railway track, & there was no 
evidence aus to how he was killed, but 
it was proved that the fence adjoining 
the track was in good condition, & it 
appeared that poople passing through 
the gate in the fence often left it oven : 
—Held: the co. was not Iliable.— 
LAMBERT v. GRAND TRUNK Ry. Co. 
(1883), 6 L. N. 43.--CAN. 

219 ii. . ~--—,} -- Under 
Hailway Act, 8. 194, as umonded by 53 
Vict. c. 28, 5. 2, where animalrn get on 
to the railway co.’s property froin the 
public road where they were straying, 
either by getting through an open 
station yard gate, or by A ier over 
the cattle-guards, & are killed by one 
of the trains of the railway, the co. Is 
not Hable.—GRouULK wv. CANADIAN 
Paciric Ry. Co. (1893), Q. BR. 3 3. C. 
81.—CAN. 


219 iti, —~-- -}~—Under 
Railway Act, s. 194 (3), as re-enacted 
by 53 Vict. c. 28, 8. 2, a railway co. is 
not liable in damages for the death of 
an animal which, having got on the 
track through a defective nce bes 

n 


htened by a train & then runs 
ae SPs wire in another part of the 


fence & is so cut by the barbs that {t 
dies.—MCKELLAR v. CANADIAN PACIFIC 
Ry. Co. (1904), 14 Man. L. R. 614.— 
CAN. 

219 iv. ——-- —— ———.. }- CANADIAN 
Paomic Ry. Co. v. EGGLESTON (1905), 
26 Cc. L. T. 74; 363. C. R. 641; 6 
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Sect. 6.— Accommodation works: Sub-sect. 4, C. (a) 
& (b).] 


it had been hanging upon hooks without anything 
to prevent its being lifted off. Hair like that of 
one of the bullocks was found upon the gate, & 
rubbed places on a horn. Afterwards defts. put 
bolts into the posts which prevented the gates 
from being lifted :—Held: in an action for the 
value of the bullocks, these facts constituted 
evidence of defts.’ negligence.—PAGE v, GREAT 
EASTERN Ry. Co. (1871), 24 L. T. 585. 

220. Word ‘cattle ’’ includes pigs.] 
—Pltf., a platelayer in the employment of a rail- 
way co., was returning from his work along their 
line upon a trolley propelled by hand, when deft..’s 
pigs got through the fence of his ficld, which 
adjoined the railway, on to the line in front of the 
trolly ; the trolly ran over the pigs & was upset, 
& pltf. was injured. Deft. was owner of the 
adjoining land; the fence erected by the co. 
under Railways Clauses Consolidation Act, 1845 
(c. 20), s. 68, was sufficient against horses, oxen 
& sheep; but there was enough space between 
the lowest rail of the fence & the ground for 
pigs to crawl through, & deft.’s pigs had in fact, 
as the jury found, crawled under the fence. There 
was evidence to show that deft. had been warned 
on a former occasion of his pigs being on the line, 
but there was no evidence to show how the pigs 
got from deft.’s farmyard, where they were last 
seen, into the field adjoining the railway. In an 
action against deft. for the injury sustained by 
pltf.:—Held: the word “ cattle’? in Railways 
Clauses Consolidation Act, 1845 (c. 20), 5s. 68, 
included pigs, & the fence was, therefore, in- 
sufficient.—CHILD v. LEARN (1874), L. R. 9 Exch. 
178; 43 1. J. Mx. 100; 22 W. R. 864. 


Annotations :-—Retd. The Bernina (2) (1887), 12 P. D. 58; 
Coaker v. Willcocks, [1911] 2 K. B. 124. 


Duty to fence line from company’s own premises. | 
—See CARRIERS, Vol. VIIL., p. 130, No. 872. 








(b) Extent of Duty. 
aoe generally, BOUNDARIES, Vol. VITI., pp. 281— 


221. Co-extensive with common law duty to 
fence.|—The duty imposed upon railway cos. by 
the Railways Clauses Consolidation Act, 1845 
(c, 20), s. 68, as to the making & repairing of 


RAILWAYS AND CANALS. 


s 2 


fences between their railways & the Salons 
lands, is not more extensive than that impose 
upon ordinary tenants by the common law. 

Pltf.’s sheep escaped from his close, through 
his own defect of fences, &, getting into the inter- 
vening close of a third party, escaped thence on 
to defts.’ railway, & were killed :—Held: the co. 
were not liable.—RIcKETtTs v. East & WEsT INDIA 
Docks, ETc. Ry. Co. (1852), 12 C. B. 160; 7 Ry. 
& Can. Cas. 295; 21]L.J.C.P. 201; 19L. T. 0.8. 
109; 16 Jur. 1072; 138 E. R. 863. 

Annotations :-—Apld. M. 8. & L- Ry. v. Wallis (1854), 14 

Cc. B. 213. Retd. Holgate v. Bleazard, (1917] 1 K. B. 443. 


222. ——.!—The obligation of a railway co., 
under Railways Clauses Consolidation Act, 124— 
(c. 20), s. 68, to fence against the owners & ¢ ‘cu- 
piers of lands adjoining the railway, is co-extens. 7e 
only with the common law prescriptive obligati n 
to repair fences; & therefore, assuming a hi-a- 
way running parallel with the railwax ‘’., be 
‘‘ adjoining land”? within the statuue, the co. are 
not responsible for injury done to cattle straying 
thereon, in consequence of their getting through 
an open gate into the station yard, & thence on 
to the railway, though it would be otherwise, 
if the cattle were using the highway according to 
the dedication of the owner of the soil.—MAn- 
CHESTER, SHEFFIELD & LINCOLNSHIRE Ry, Co. v. 
WALLIS (1854), 14 C. B. 213; 7 Ry. & Can. Cas. 
709; 3 Saund. & M. 13; 23 1. J. 0. P. 85; 18 
J.P. 138; 18 Jur. 268; 2 W. R. 194; 139 E. R. 
88; sub nom. WALLIS v. MANCHESTER, SHEF- 
FIELD & LINCOLNSHIRE Ry. Co., 2 C. L. R. 578; 
22 1. T. O. S. 286. 

Annotations :-—~Apld. Mid. Ry. v. Daykin (1855), 17 C. B. 
126. Consd. Charman vw. 8. KX. Ry. (1888), 21 Q. B. D. 
524. Expld. Luscombe v. G. W. Hy., [1899] 2 Q. B. 313. 
Refd. R. v. Somers, [1906] 1 K. B. 326. 

223. .|—The liability to fence imposed by 
Railways Clauses Consolidation Act, 1845 (c. 20), 
s. 68, is the same liability as that which is imposed 
on an adjoining owner by prescription at common 
law.—WISEMAN v. BooKER (1878), 3 C. P. D. 
184; 38 L. T. 292; 42 J. P. 205; 26 W. R. 634, 
Dp. Cc, 

Annotation :—Mentd. Coaker rv. Willcocks (1911), 80 L. J. 
K. B. 1026. 


224. Absolute duty—-To keep in_ repair.|— 
Buxton v. NORTH KASTERN Ky. Co., No. 584, 
post, 





Terr. L. R. 168; 1 W. L. BR. 358.— 
CAN. 


219 v. ——- ——— ——-.] ——- LAPORTE 
vw. CANADIAN NORTHERN QUEBEC Ry. 
Co. Aye) (1907), 8 Can. Ry. Cas. 137. 
—C ° 


219 vi. ———. }—Whoeoro 
animals are run over by an engine or 
train on a railway track, the onus is on 
the railway co. undor sect. 294 of the 
Railway Act to show that the animals 
got at large through the negligence or 
wilful act or omission of the owner.— 
FOSTER v. CANADIAN Pacivio Ry. Co. 
(1911), 19 W. L. R. 623.—CAN. 

219 vii. —— ———.,]-—ROGERS 
© GRAND TRUNK Pacirio Ry. Co. 

1912), 20 W. L. R. 1; 21 W. L. RR. 
22; 22 Man. L. R. 349; 2D. L. R. 
683.—-CAN. 

219 viii. —— -———, +-A bsence 
of proper maintenance, by a provincial 
railway co., of its gates in the con- 
ditions required by law along its right 
of way, creates a presumption of fault 
on the part of the co. which makes it 
liable for the loss of animals killed by 

rains.— ROWE ve. QUEBEC CENTRAL 
oa (1913), Q. R. 41 Ss. e $17.— 


219 ix. -—— —— ——,.}—SriTT v. 
CANADIAN NORTHERN Ry. Co. (1913), 














23 W. L. R. 641; 3 W.W. BR. 1116; 
23 Man. It. 43; 10 D. L. R. 544.—CAN. 


219 x. .}-Action 
against a railway co. for damages on 
account of the alleged killing of pltf.’s 
horse by a train of defts. Pitf. had 
Jet out the horse into his pasture which 
ran down to the railway track, the 
right. of way being unfenced. Tho 
accident was not witnessed by any 
oue :—Held: there was no evidence 
to ostablish the fact that the horse was 
killed by the train & dismissed the 
action with costs.—PaLo v. CANADIAN 
NORTHERN Ry. Co. (1913), 25 O. W. R. 
165; 5 O. W. N. 176.—CAN. 

219 xi. —— .l—In an 
action against a railway co. to recover 
damages for the loss of animals killed 
by a train, the testimony of pltf. that 
another person informed hat such 
other had left the gate open is - 
sible as evidence of plitf.'’s negligence.— 

















STOWE v. GRAND UNK PaciFIo Ry. 
Co. (Alta.), [1918] 1 W. W. R. 546; 39 
D. L. R. 127.—CAN. 


219 xii. —— ——— ——-.}—BRITISoO 
COLUMBIA FRUITLANDS, Lip. v. CaNa- 
DIAN NORTHERN Pacific Ry. Co. & 
CANADIAN NATIONAL Rys. (B. C.), 
{1923} 1 D. L. R. 104.—CAN 

219 xiii, ——- ————- ———.}--In 1862 


a railway co. acquired lands undor 
their statutory powers, &, in construct- 
ing their line, fenced it off from adjoin- 
ing lands, occupied by pltf.’s pre- 
decessor, by a ditch & bank with posts 
& rails, on top: the ditch being on 
pltf.’s side, the bank on the railway 
side, of the fence. In 1890 pltf.’s cow 
sn uped into & was found dead in the 
ditch. Upon case stated on appeal 
from pee civil bill for damages for 
loss of the cow :—//eld: the civil bill 
not maintainable, & the fence was 
properly constructed.— RYAN v. GREAT 
SOUTHERN & WESTERN Ry. Co. (1892), 
32 L. R. Ir. 15.—IR. 








e. Measure of Somegee: }— 
The damages under 53 Vict. c. 28, s. 2, 
are limited to injuries caused to animals 


by the co.’s trains or engines ; damages 
incurred in watching cattle by reason 
of the bad state of the fences, are not 
recoverable.— YOUNG v. ERIE & HURON 
Ry. Co. (1896), 27 O. R. 530.—CAN. 


PART II. Eevee thy SUB-SECT 4.— 


224 i. Absolue duly—To keep in 
repair.}—The obligation to maintain 
fences on each side of their track, 
involves the duty of a continuous 
watchful inspection, & the co. must 


Part II.—ConstTRUCcTION AND REPAIR oF RAILWAYS. 


225. ——— Not affected by limit of time for 
additional works—Ralilways Clauses Consolidation 
Act, 1845 (c. 20), 5s. ee obligation on a 

of above Act, to make 
& maintain fences is absolute, & is not affected 
by the limitation of time with regard to further 


railway co., under sect. 6 
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accommodation works contained in scct. 73, & 
a railway co. are responsible to the occupier of 
adjoining land for injury to his cattle arising from 
neglect of the duty thrown on them by scct. 68, 
although no fences were made within five years 
of the opening of the railway for public use.— 





take notice of its state at all times.— 
STUDER v. BUFFALO & LAKE HURON 
RY. Co. (1866), 25 UV. C. R. 160.—CAN. 

924 }Defts.’ line of 

railway ran through piltf.’s farm, & 

itf.’s mare escaped from a fleld adjoin- 
fg the railway t. h a gate opposite 
a farm crossing which defts. con- 
atructed, & which was out of repair, & 
was killed on the railway :—Held: the 
duty imposed by law upon the railwa 
co. to erect & maintain fences on eac 
side of the railway with openings or 
gates or bars therein at farm crossings 
of the road, is not at all dependent 
upon whether or not a duty is osed 
upon them by law to erect & ta 
such crossings, but wholly independent 
of it.—MURPHY v. GRAND TRUNK Ry. 
Co. (1882), ] O. R. 619.—CAN. 

{. Liability of Commissioner.}—No 
duty is imposed upon the Comr. of 
Railways, either at common law or by 
statute, to fence tho railways under his 
control, nor to keep in repair or close 
gates which he may have erected, nor 
is the Comr. Hable for damages occa- 
sioned to stock which may trespass 
upon the railway by reason that such 
fences have not becn constructed nor 
maintained, nor gates closed.—RalL- 
WAYS COMRS. vw. RaFTISs (1914), 16 
W. A. LL. R. 45.—AUS. 


g- Duty during construction.}—Under 
4 Will. 1V. c. 29, 8. 9, the Great 
Western Ry. co. are bound to put up 
sufficient fences along their line of 
road while the work jis in progress.— 
BRADLEY v. GREAT WESTERN Ry. Co. 
(1854), 11 U. C. R. 220.—CAN. 


h. Waiver of wales MDa, owning 
adjoining lands, orally requested defts.’ 
resident enginecr to erect a fence, &, 
as this was not done, he put up a 
slashed fence for himself, & some bars 
in it being left down, his cows got on 
the track & were killed :—-/Zeld - what 
pltf. had done could not dispense with 
the duty imposed upon the co., or 
affect his right to compensation.— 
WILSON v. ONTARIO, SIMCOE & HURON 
Ry. Co. (1855), 12 U. C. R. 463.—CAN. 


k. -}—~—Plea, that the railway 
was constructed on pltf.’s farm on a 
level, & gateways put in the fence for 
his convenience, which it was his duty 
to keep closed & fastened, but that he 
allowed them to get open & out of 
repair, by means whereof, etc. On 
demurrer :—Held: the acceptance & 
use of pee by pltf. was a waiver of the 
duty posed upon defts. ‘to fence 
their line, & that having once accepted 
the fence in that state it was not defts.’ 
duty to use extraordinary means to 

revent accident.—VILAIRE wv. GREAT 

ESTERN Hy. Co. (1862), 11 C. P. 509. 
——CAN. 


ii. Se ree ee 





1. Necessity for re to FO ee. 
Where a declaration c lire that defts. 
built their railway over pltf.’s land, but 
neglected to fence as d ted by 14 & 
15 Vict. c. 51, 8. 13 (1), whereby cattle 
broke in & destroyed his crops, but it 
was not averred that pltf. had re- 
quested them to fence, nor that the 
six months had elapsed :—Held: no 
cause of action was shown.—ELLIOTT 
ve. Borrato & LAKE HURON Ry. Co. 
& Lake Huron Ry. Co. (1858), 16 
U~. Cc. R. 296.—CAN. 


n. ——.] — NICHOL % CANADA 
SoUTHERN Ry. Co. (1877), 40 U. C. R. 
583.—OAN. 


0. ——.}—LEVESQUE v. NEW BRUNS- 
wick Ry. Co. (1889), 29 N. B. R. 588. 
—OAN. 


J.—VOL. XXXVI. 





Pp. ~}—Where not required by 
the adjoin proprietors to fence its 
line of railway, there is no duty, in 
favour of a trespasser, cast upon the 
Crown by Government Railways Act, 
1906, ss. 22, 23, to fence as aforesaid.— 
ViaerR v. R. (1908), 11 Exch. C. R. 
328; 5K. L. R. 53.—CAN. 

q. -+—McCann v. R. (N. B.) 
(1919), 19 Exch. C. R. 203; 49 D. L. R. 
179.—CAN. 

r. Removal of fences in winter.}— 
Action was brought against a railway 
co. to recover tho value of two borscs 
killed on tho track after the fences had 
been taken down for the winter :— 
Held: after Dec. 1, when the fonces 
dividing tho railway track from the 
adjoining properties are taken down, 
the co. cannot be responsible for the 
loss of cattle killed on the track.— 
MONTREAL & CHAMPLAIN Ry. Co. wv. 
PERRAS (1866), 16 L. C. R. 443; 2 
L. C. L. J. 17.—CAN. 


t. Dependent on nalure of adjoining 
land.}—Where the land adjoining the 
railway is unoccupied, the co. is 
not bound to erect fences at that 

art of their line.—Mck ik v. CANADIAN 
*acIviIc Ry. Co. (1884), 2 Man. L. It. 
6.—CAN. 








a. -_}~A railway co. is under no 
obligation to croect fences along their 
line where the land adjoining is un- 
occupied. Cuttle straying upon the 
line across such unoccupied land are 
trespassing &, if injured there by 
accident without negligence, the rail- 
way co. is not responsib o.—-MCMILLAN 
vt. MANITOBA & NORTH-WESTERN Ry. 
Co. (1887), 4 Man. L. KR. 220.—-CAN. 





b. .}—Under Railway Act, 1903, 
8. 199, a railway co. is required to 
erect & maintain fences sultablo & 


sufficient to prevent cattle from ae 
on the railroad from adjoining lan 
which is cultivated & settled on, al- 
though not enclosed.—-DREGER  v. 
CANADIAN NORTHERN Ry. Co. (1905), 
15 Man. L. RK. 386.—CAN. 


c. -—A railway co. is not re- 
quired to fence off lands on cither side 
of the right of way unless they are 
enclosed, as the plain meaning of the 
words ‘not improved or settled, & 
enclosed ”’ is the same as if they were 
‘not improved & enclosed, or not 
settled & enclosed.’’—SCHELLENRERG 
v. CANADIAN PaciIFic Ry. Co. (1906), 
16 Man. L. R. 154.—CAN. 


d. .J—Pltf.’s animals were set 
at large to pasture in the open country, 
& were killed at a place where the co. 
were not bound to fence :—Held: he 
could not invoke the aid of Railway 
Act, 1903, s. 237 (4).—MCDANIEL ». 
CANADIAN PACIFIC Ry. Co. (1907), 5 
W. L. R. 664; 13 B.C. R. 49.—CAN 


6. -}—QUINN v. CANADIAN PaA- 
cIric Ry. Co. (1908), 8 Can. Ry. Cas. 
143.—CAN. 


question per se could not be classed as 
a settled or enclosed locality, there was 
no obligation on the co. to fence its 
right of way in the absence of an order 
from the Board of Railway Comrs. to 
do s0.—-CORTESE v. CANADIAN PACIFIO 
Ry. Co. (1908), 13 B. Cc. R. 322; 7 
WwW. L. nN. 392.—CAN. 

bb. -}—-Under the Railway Act 
the Board of Railway Comrs. for Canada 
does not possess authority to make a 
weneral order requil all railways 
subject to ita j diction to erect & 
main fences on the sides of their 
railway lines where they pass through 
lands which are not enclozed & either 
settled or improved ; it can do so only 

















(1908), 8 
,298.—CAN. 





after the special circumstances in 
respect to some defined locality have 
been inves ted & the necessity of 
such fencing in that locality dcte od 
according to the e nucies of each 
case.—Re CANADIAN NORTHERN Ry. 
Co. (1909), 42 S.C. R. 443; 30C.L. T. 
172.—CAN. 





oc. ~--—-SEIGLE wv. CANADIAN 
PaciFio Ry. Co. (1910), 18 W. LL. RR. 
627.—CAN. 


dd. -+-KRENZENBECK 0. CANA- 
DIAN NORTHERN Ry. Co. (1910), 13 
Ww. L. n. 414.—CAN. 


ee. -J— Brook wv. CANADIAN 
Pacirio Ry. Co. (1914), 29 W. L. R. 








558; 7 W. W. RR. 356; 18 D. L. R. 
184; 24 Man. L. R. 716; 18 Can. Ry. 
Cas. 8.— AN. 

ff. -J—Where tho Newfoundland 





Railway passes through enclosed land 
the co. are bound to erect stock gaps 
or fence. The Act contemplates a 
present perfect enclosure.-—-NEWFOUND= 
LAND Ry. Co. v. O’ ROURKE (1883), 6 
Nfld. L. IR. 474.—NFLD. 


gx. Statutory duty.J—The lability of 
a railway co. to fence ariscs by statute 
only. There is no common law 
Hability to fonce, vither as respects 
the highway, or as respects adjoining 
proprictors.— WESTBOURNE CATTLE Co. 
v. MANITOBA & NORTH WESTERN Hy. 
Co. (1890), 6 Man. L. Rt. 553.—CAN. 

hh. —-—— Sufficiency of gate.|}—-The 
Grand Trunk Railway Company are 
bound to make & maintain at farm 
crossings, gates with proper fastenings, 
& the construction of slide gates, which 
are morely supported & held in position 
by their own weight, is not a compliance 
with the statuto.—VERNON v. GRAND 
TRUNK Tty. Co. (1886), M. L. R. 2 
S. Cc. 181 ; 9 L. N. 203.—-CAN. 


kk. -—It is the duty of the 
railway co. to make & duly maintain 
gates at farin crossings with proper 
fastenings, & the knowledge of the 
owner of the farm that the fastenin 
are insufficiont, & his failure to notify 
tho co. of that fact, will not prevent 
him from recovering dumages from the 
co. if his cattle stray from his farm, 
owing to the insufficiency of tho 
fastenings, & aro killed or tnjured.— 
DUNSFORD v. MICHIGAN CENTRAL Ry. 
Co. (1893), 20 A. R. 577.-—CAN. 


ll. Barbed wire fence—Whether 
inherently dangerous.|-—-PLATH & BAL- 
LARD wv. GRAND Forks & KETTLE 
RIvER VALLEY Ity. Co. (1904), 10 
B.C. R. 299; 24 C. L. Tl’. 258.—CAN. 

mm. Sufficiency of fence.J—The 
fences required to be erectod by the 
railway co., under Railway Act, 1906, 
8s. 254, are for all purposes which they 
may serve; W& ap prea Wesabe? fe the co. 
are liable for all damage of whatever 
kind resulting from tho omission to 
fenco.—WINTERBURN FARM Co. wv. 
EDMONTON, YUKON & PAoIFIO Ry. Co. 

W. L. R. 815; 1 Alta. L. It. 


nn, .J—Held : the statutory 
obligation imposed upon raflway cos. 
to provide fences which would prevent 
cattle & other animals from getting 
on tho railway was a sufficient pro- 
tection to the public & that {t was 
therefore, inadvisable for the Boa 
to prescribe any standard fence.— 
Re STANDARD RAILWAY FENCES (1914), 
29 W. L. R. 452.-—CAN. 


00. -}~—Railways Construction & 
Land Act, 1881, s. 27, imposes an 
obligation on a railway co. y rooan 3 a 
line through private Jand, to fence the 
line on both sides, if, before the co, 
took the land, there existed fences. 
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Sect. 6.—Accommodation works : Sub-sect. 4, C. (b) 
& (c) i., 4. & tii.] 

Drxon v. GREAT WESTERN Ry. Co., [1897] 1 Q. B- 
300; 66 L. J. Q. B. 182; 75 L. T. 589; 45 W. R. 
226; 13 T. L. R. 107, C. A. 

226. Act of God—Snowdrift reducing height of 
wall.|—-CRITCHLOW v. LONDON & NORTH-WESTERN 
Ry. Co. (1896), 12 T. 1.. R. 347, D. C. 


(c) To Whom Duty Owing. 
i. In General. 


227. Persons using adjoining highway—Liability 
of company for injury to cattle.|—-MANCHESTER, 
SHEFFIELD & LINCOLNSHIRE Ry. Co. v. WALLIS, 
No. 222, ante. 

228, .]—A colt strayed from a field 
on to a public road abutting upon which was a 
yard not fenced from a railway, the gate of which 
was through the neglect of the co.’s servants left 
open. Whilst the colt was being driven back to 
the field by the servants of the owner, it escaped 
into the yard, & thence on to the railway, where it 
was killed by a passing train :—Held: the co. were 
responsible.—MIDLAND Ry. Co. v. DAYKIN (1855), 
17 ©. B. 126; 25 L. J. C. P. 73; 26 L. T. O. S. 
78; 20J.P.23; 4W.R.16; 189K. R. 1016. 

Arr otion :—Refd. Ellis v. L. & S. W. Ry. (1857), 26 L. J. Ex. 








ii. Owners or Occupiers of Adjoining Landa. 


229. General rule.]|—Railways Clauses Consoli- 
dation Act, 1845 (c. 20), s. 68, which imposes upon 
the co. the duty of erecting & maintaining “ suf- 
ficient posts, raiJs, hedges, ditches, mounds, or 
other fences, for separating the land taken for the 
use of the railway from the adjoining lands not 
taken, & protecting such lands from trespass, 





natural or artificial, which protected 
the land adjacont to the land taken 
from trespass by cattle coming from 
other lands, & it is not sufficient if 


unnecessary .— Re 
cattle stops or gates are put where the 





g. -J]~—The Board has the right 
to excuse fencing of the right of way 
of a railway co. only when fences are 
CHERBO & CANADIAN 
Paciric Ry. Co. (1913), 23 W. L. R. 
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or the cattle of the owners or occupiers thereof 
from straying thereout by reason of the railway,” 
does not oblige them to fence off their railway 
from an adjoining tramway which they permit 
the public to use on payment of tolls, the enact- 
ment applying only to the separation of the rail- 
way from the adjoining lands belonging to others. 

Defts. were the owners of a railway, & also of 
a tramway which for some distance ran by the 
side of the railway, & was separated from it by a 
hedge or fence, also belonging to defts., down to a 
point where the tramway crossed the railway. 
At this point the co. had placed swing-gates to 
separate the tramway from the railway; but 
these were seldom, if ever, closed. The tramway 
was used by the public for drawing coals & other 

oods in trucks along it by means of horses, a toll 

eing paid to defts. for its use. Pltf.’s servant was 
proceeding along the tramway with certain horses 
& trucks, when one of the horses alarmed by the 
noise of an approaching train, swerved on to the 
railway, & was knocked down & killed. In an 
action against the co. charging them with negli- 
gence in omitting to use reasonable or proper 
means to prevent their engines & carriages doing 
damage or injury to persons lawfully being upon 
& using the tramway, the jury having found that 
the co. were guilty of negligence :—Held: pltf. 
was entitled to recover.—MARFELL v. SOUTH 
WaLes Ry. Co. (1860), 8 C. B. N. S. 525; 29 
L. J.C. P. 815; 2 L. T. 629; 7 Jur. N.S, 240; 
8 W. R. 765; 141 EB. R. 1271. 

280. Licencee of owner or occupier.}|—Pltf. 
hired of the occupier of some land adjoining defts.’ 
line of railway a stable for his horse. The horse 
was allowed to graze during the day on the land. 
One night it escaped from the stable on to the 
land, & thence through a defective fence, on to 


TRUNK Jy. Co. (1859), 8 C. P. 411.— 
CAN. 


229 iv. ———.}+—WILSON v. NORTHERN 
Ry. Co. (1869), 28 U. C. R. 274.—CAN. 





¢ 229 v. ————. }+—CONWAY v. CANADIAN 
railway line intersects the o 602.—CAN. FIO R 6 
Spee Pee bide hoe (1887), h. 5 Poe CANADIAN PACIFIO CAN. Oo eet eeh ae perez iae: 
6N. Z. L. KR. 185.—N.Z. z nae AN AVONA (1914), 26 W. L. RR. 229 vi. -}—Railway Act, s. 13, 





b. -l—Independently of statu- 
soy provision, there is no duty upon 
railway cos. to fence their lines.— 
CapPr CENTRAL Rys. (IN LIQUIDATION) 1 
Vv. NOTHLING (1890), 8 Ss. C. 25.—8. AF. 

co. Duty only to afford protection from 
trains—Injury must result from train.) 
—A heifer escaped on to defts.’ tracks, 
through a defocctive fence, & while 
Pela pureuee she fell through a bridge 
& being soverely 1 
killed. Pltf. brought action to recover 
damages :—JI eld: as the heifer was not 
killed by dofts,’ train, the defts. were 
not Hable.— DOUGLAS v. GRAND TRUNK 


Duty 


}—HUNT v. GRAND TRUNK 
PaoiFIo Ry. Co. (1909), 18 Man. L. R. 
603 > 10 Ww. L. R. 581.—CAN. 

e. -)—Held: the duty of the 
co. extended only to fencing for the 
purpoue of proveniane animals from 

eing injured by the co.’s trains & 
engines, & did not impose the duty of 
erecting boundary-fences to prevent 
animals from straying from tho right 
of way to adjoining lands.—PHILIP v. 
CANADIAN NORTH-WESTERN Ry. Co. 
rete). 28 W. L. R. 451; 6 W. W. BR. 
220.—CAN. 


f. Order of Board.}—An order was 
made by the Board requiring the rail- 
way co. to fence a specific portion of 
their right of way within a definite 
time, under a penalty in case of default. 


d, ——.]}— 


owners of the 





Ky. Co. (1854), 11 


220 ii. 
that it 





1tf.’s 
upon the 


only as 


DIAN NORTHERN Ry. Co. (1912), 21 4327.—CAN. 


Ww. L. R. 380.—CAN. 


k. No duty to keep gates closed.|— 
RvuppyY v. GREAT NORTHERN Ry. Co. 
(1915), 50 I. L. T. 37 
1. to make fences of proper 
height.}—BROWN vv. BURG 
GLASGOW Ry. Co. (1864), 2 Macph. 
are Soss.) 875; 36 Sc. Jur. 438.— 


7 Fencing Or eae 
Vv. ALEDONIAN Y. ; 
ured she had to bo (Ct, of Soss.) 525; 15 So. De BGT Ae 


PART II. SECT. 6, SUB-SECT. 4.— 
C. (0) fi. 


229 i. General rule.}—At common 
law & by the Act the obligation to 
fence applies only as against the 
adjoining close.— 
DOLREY v. ONTARIO, SIMCOE & HURON 


-+~—Declaration averred 
was defts.’ duty to keep 

sufficient fences alo 
that by the neglect of such duty the 
mare, whi 
epasturing on a 


proved that the mare had escaped from 
another farm, & was tres 
lot from which she 
way :—Held: that 
recover; defts. being bound to fence 
the owner of the 
adjoining lands.—GiLLtis v. GREAT 230 il. 

—Re NuTana MUNICIPALITY & CANA- WESTERN Ry. Co. (1855), 12 U. 0. R. aajacent to the railway, permit 
ving 


229 iii. ——..}—MoLENNAN v. GRAND 


respecting the responsibility of a rail- 
way co. for damage done to cattle 
through neglect of the co. to fence its 
.—IR. line, only applies to proprietors owning 
property abutting on or crossed by the 
railway line whose cattle are injured 
through the neglect to fence in con- 
formity this sect.—FoucHon v. 
ONTARIO & QUEBEC Ry. Co. (1888), 
11 L. N. 74.—CAN. 

229 vii. -}—MoDoNnNELL v. 
INVERNESS RAILWAY & CoaL Co, 
(1907), 4 E. L. R. 365.—CAN. 


229 viii. -]—Held: the Railway 
Clauses Consolidation Act, 1845, 
imposed no ob tion on railway 
cos. to fonce lan save as regards 
adjoining lands & the owners thereof.— 
GREER v. BELFAST & CouNTY Do 
Ry., (1926) N. Ts 68.—IR. 

229 ix. -}—-Held: the railway 
co. was not liable in damages for the 
loss of the cattle, there being, in the 
yd Heats of a majority of the ct., no 
obligation on the railway co., either 
at common law or under the Railway 
Acts, in which the public, or the owners 


EDIN H & 





N 
78), 5 R. 








e C. R. 600.—CAN. 


u 
their line, & 


ch was la y 
or occupants of ds not adjoining the 
ot a Soe railway, were creditors, to fence the 
Gael), 8 Dame Ane ; -0. WADDELL 
‘ ‘ - Of Sess.) 1167; 
espassing on the 33 So. Jur. 586.—SCOT. 
e pltf. could not 280 i. Licencee of owner or occupter.] 


—AUGER v. ONTARIO, SIMCOE & HURON 
Ry. Co. (1858), 16 U. C. R. 92.—CAN. 





-J-—Pitf., 0 land 
one 
D., a servant of the co. li thin 


their fences, to cultivate a small piece 


Part II.—ConstrRucTioNn AND REPAIR oF RAILways. 


line, where it was run over & killed by a 
In an action for the value of the horse :— 
Held: pltf. was entitled to the benefit of Rail- 
ways Clauses Consolidation Act, 1845 (c. 20), s. 
68, whereby railway cos. are bound to maintain 
sufficient fences for the protection of the cattle 
of the ‘‘ owners or occupiers”’ of land adjoining 
their line, & defts. were therefore liable-—Daw- 
SON v. MIDLAND Ry. Co. (1872), L. R. 8 Exch. 8; 


42 L. J. Ex. 49; 21 W. R. 58. 
— . Madrassa uman Is ; - 
A einal Council, 1928) 1A. oeooe enone 
231. Acceptance of compensation by owner — 
In lieu of accommodation works—Company not 
exonerated from duty to occupier./—Pitf. in 1846 
became tenant from year to year of land belong- 
ing to one G. In 1847 defts.. a railway co., 
acquired part of the land in the exercise of their 
statutory powers, & by arrangement with G. 
paid him compensation in lieu of all accommoda- 
tion works, including the right to have his land 
fenced from the railway, G. releasing defts. from 
their statutory obligation in that respect. Defts., 
however, made a fence of posts & rails between the 
land so occupied by pltf. & a ditch in defts.’ land 
adjoining the railway, & they planted a hedge on 
the side of the ditch nearest the railway itself, 
sufficient to prevent animals from straying thereon. 
They, however, neglected to keep up the posts & 
rails, & in consequence of their neglect to do so a 
cow belonging to pltf. in 1879, whilst pltf. so con- 
tinued in the occupation of the land under the 
original tenancy which had never been determined, 
fell into.the ditch & was killed :—Held: defts. 
were liable for the loss of the cow, for their arrange- 
ment with the owner did not exonerate them from 
their liability under Railways Clauses Consolida- 
tion Act, 1845 (c. 20), s. 68, to maintain the fence 
for the benefit of the occupier, & so as to prevent 
his cattle from straying from his land.—Corry ». 


defta.’ 
train. 


free of rent. D. made a gate in the 
railway fence to give him access to this 
land, & the pltf.’s horses passed through 
238 iii. 





283 fi. ———.}—DovuaGLass v. GRAND 
Has Ry. Co. (1880), 6 A. R. 585.— 


-}—Horses belonging to 
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GREAT WESTERN Ry. Co. (1881), 7 Q. B. D. 822; 
50 L. J. Q. B. 386; 44 L. T. 701; 29 W. R. 628; 
sub nom. COVEY v. GREAT WESTERN Ry. Co., 
45 J. P. 712, C. A. 
Annotation :—Consd. Dixon v. G. W. Ry., [1897] 1 Q. B. 300. 
282. Who is owner or occupier — Not owner of 
cattle straying on adjoining highway.]~-LuscomBE 
v. GREAT WESTERN Ry. Co., No. 236, post. 


iii. Other Persons. 


288. Owner of cattle straying through lands of 
adjoining owner.)—RickEtrs v. East & WEST 
Inp1A Docks, Etc. Ry. Co., No. 221, ante. 

284. Owner of straying cattle.|-MANCHESTER, 
SHEFFIELD & LINCOLNSHIRE Ry. Co. v. WALLIS, 
No. 222, ante. 

2385. ———.]—-GooDE v. SouTH WALES Ry. Co. 
(1859), 23 J. P. Jo. 724. 

236. By permission of owner of soll.]— 
A railway co., whose premises adjoin a public 
highway, is not bound to fence against cattle 
straying upon the highway, & not merely passing 
& repassing along it, although they are upon the 
highway by permission of the owner of the soil. 

Cattle belonging to a farmer were allowed to 
graze in a wood adjoining his farm; through the 
wood ran a highway, the property in the soil of 
which was in the owner of the wood. The cattle 
got upon the highway, & left it at a point where 
it was adjacent to the land of a railway co., &, 
getting on to the line along an unfenced approach 
road belonging to the railway co., were killed by 
‘ oe train :—Held: the railway co. were not 

able. 

Where a highway adjoins lands taken for the 
purposes of a railway, a person whose cattle stray 
upon the highway. by the licence of the owner of 
the soil over which the highway passes, is not an 
owner or occupier of adjoining lands within 
Railways Clauses Consolidation Act, 1845 (c. 20), 





froin his farm into that of the adjoining 
owner, through which defts.’ railway 
ran, & thence havi got upon the 
railway track were killed. There was 


it to the track & were killed :—Held: 
pltf. was sufficiently in possession of the 
close from which the horses escaped to 
entitle him to recover.— HENDERSON »v. 
GRAND TRUNK Ry. Co. OF CANADA 
(1861), 20 U. C. R. 602.—CAN. 

230 iii. ——~-.}/—KILMER v. GREAT 
WESTERN Ry. Co. (1874), 35 U. C. R. 
595.—CAN. 

230 iv. -}—CARROLL v. GRAND 
TruNK PactFic Ry. Co. (Man.), [1920] 
ANG Ww. R. 159; 52 D. L. R. 640.— 





n. Lessees.J—Pltfs. also sued 
dofta. for as ys Hee fence in their 
own railway :—Held: though only 
lessecs of the land, they were “ pro- 
prietors ” within the reasonable con- 
struction of the Railway Act, & might 
recover for damage done to them.— 
BROWN tv. GRAND TRUNK Ry. Co. 
(1865), 24 U. C. R. 350.—CAN. 

o. Squatter.}—Held: the rail- 
way Co. was not bound to fence except 
as against ‘‘a proprietor or tenant ”’ 
in occupation, & the ct. were not liable 
to & mere squatter for the killing of 
horses without other negligence than 
apenas op to oe ust him.— 

AY t. CANADIAN PaciFio Ry. Co. 
(1885), 7 O. R. 673.—CAN. 

Pp. ——— ——.}+—-Davis v. CANADIAN 

oan Ry. Co. (1886), 12 A. R. 724.— 








PART II. SECT. 6, SUB-SECT. 4.— 
C. (c) iil. 


283 i. Otoner of cattle stra through 
eet ee ene ORS 
U.C.R.401—CAN. eer enas 


pltf., while running at large, strayed 
from premises adjoint defts.’ line 
of railway, where they had been without 
permission of the occupant, on to the 
railway track, which, contrary to the 
statute, waa unfenced, & were run over 
by a locomotive & killed. No affirma- 
tive bye-law had been passed by the 
local municipality Pear borses 
to run at lar eld: defts. were 
not liable-——DUNCAN ¥v. CANADIAN 
eacue Ry. Co. (1891), 21 O. R. 355.— 


233 iv. -_+-Held: it could not 
be said that the horses got upon the 
railway track from land where they 
might properly be, & therefore defts. 
were not, under Railway Act, ss. 194, 
196, 198, liable for the loss.—FERRIS 
v. CANADIAN Paciric Ry. Ca. (1894), 
9 Man. L. R. 501.—CAN. 

233 v. ——.] — Poni1a0 
JUNCTION Ry. Co. vo. IRISH 
Q. R. 3 Q. B. 267.—CAN. 

233 vi. ——.}—Pltf.’s cattle running 
at large in a gear geicar te & under one 
of the bye-laws of which they were 

ermitted so to do, got upon Crown 

ands, & from the crown lands on to 
the railway, & were killed on the track 
by one of defts.’ trains :—Held: by 
ue of the bye-law permitting 

at ; e cattle were 


e 
we 
. 





Paci¥Ic 
(1894), 


80. L. R. O. W. R. 227: 
4 oO. W. R. 873.—CAN. 

233 vii. ——.}—Pitf.’s sheep, with- 
out any negligence on his part, escaped | 


& gate at a farm crossing on_ the 
adjoining owner's farm, which had been 
ralsed by defts. at the request of such 
adjoining owner, leaving an opening 
under the gate sufficient for the sheep 
to get through. There were also 
openings in the fence through which the 
sheep could have got upon the track ; 
but there was no finding of the jury 
as to the place at which the sheep got 
upon the track :—Held: defts. were 
liable, even arsul that the sheep 
ot upon the track through the open- 
ng under the gate.—HIQGINs v, CANA- 
NIAN Pacirio Ry. Co. (1908), 18 
O. L. R. 12; 12 O. W. R. 1036; 9 
Can. Ry. Cas. 34.—CAN. 

q. Owner of cattle straying on adjoin- 
ing highway.)—Sheep belonging to plttf. 
escaped from his premises on the 
highway, & thence, owing to defects 
in the fences of defts., into lands of 
theirs, whence they strayed on to the 
railway track, where they were killed 
by @ pass train :—Held: defts. 
were not Hable for the loss, the sheep 
not being lawfully on the highway.— 
DANIELS v. GRAND TRUNK Ry. Co. 
(1885), 11 A. R. 471.—CAN. 


r. .}—A railway co. is under no 
obligation to erect or maintain a fence 
on each side of a culvert across a water- 
course, & where cattle went through the 
culvert into a field & thence to the 
highway & Te on to the railwa 
track were killed, the co. was not Ha 
their owner.—-GRAaAND TRUNK Ry. 
poe JAMES (1901), 31 8. O. R. 420.— 





t. ——.] — Davips0n vo. GRAND 
TRUNK Ry. Co. (1903), 23 C. L. T. 
U2 
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Sect. 6.—Accommodation works: Sub-sect. 4, C. (c) 
iu.,& D. Sects. 7 & 8.] 


s. 68.—LUSCOMBE v. GREAT WESTERN Ry. Co., 
(1899] 2 Q. B. 318; 68 L. J. Q. B. 711; 81 L. iT 
188, D. C. 


Annotation :—Mentd. Madrassa Anjuman Islamia v. Johan- 
nesburg Municipal Council, [1922] 1 A. C. 500. 


237. Persons using railway premises—Liability 
for negligence.]|—MARFELL v. SOUTH WALES Ry. 
Co., No. 229, ante. 

Duty of company towards passengers.] — See 
CARRIERS, Vol. VIII., pp. 82, 96, Nos. 561, 649. 


D. Settlement of Differences Respecting Works. 

See Railways Clauses Consolidation Act, 1845 
(c. 20), 8. 69. 

238. Jurisdiction of justices—-To order accom- 
modation works—Mine underneath railway.] — 
Where a railway co., at the time of making 
their line, constructed also, alongside, & in 
connection therewith, certain culverts & ditches, 
for the purpose of carrying off the water, & with 
no other ulterior object than the preservation 
of their own property, & circumstances occurred 
subsequently to the formation of the railway 
which rendered the repair of & maintenance of the 
culverts necessary & convenient to the owner of 
the adjoining property :—Held: the question, 
whether or not these were accommodation works, 
under Railways Clauses Consolidation Act, 1845 
(c. 20), s. 68, was one which should be determined, 
with reference to the state of circumstances at the 
time of the formation of the railway, & therefore 
the justices had no jurisdiction under sect. 69; 
semble: scct. 68 has reference to matters on the 
surface only, & is inapplicable to mines.—lt. v. 
HIsHER (1862), 3 B. & S. 191; 1 New Rep. 55; 
32 L. J. M. C. 12; 71. T. 825; 27 J. P. 218; 
9 Jur. N.S. 571; 11 W. R. 69; 122 BH. R. 72. 
Annotations 2 Apprva. Rhondda & Swansea Ry. v. Talbot, 

[1897] 2 Ch. 131. Refd. Mid. Ry. v. Gribble, [1895] 2 

Ch. 129; L. & N. W. ly. v. Runcorn Rf. C., (1898) 1 Ch. 

34; G. W. Ry. v. Talbot, [1902] 2 Ch. 759; Taff Vale 

Ry. v. Canning, [1909] 2 Ch. 48. 

239. Present use of land—Not pros- 
pective use.|——By the construction of a rail- 
way, part of an owner’s land was taken, & several 
acres were severed from the rest, & all access 
cut off; the land was at the time the railway 
was constructed agricultural, but it had a pros- 
pective value for building:—Held: the com- 


185; 60.L. R. 574; 20. W. RR. 185.— 
CAN. 

a. .:—A railway co. aro liable 
for damages for killing a cow, which 
was at largo on the highway with the 
knowledge of the owner, contrary to 
the Railway Act, 1903, & which strayed 
from the highway to the land of D., & 
from there to the railway track 
through a defective fence which the co. 
were obliged to maintain.—Lizorrn v. 
THMISCOUATA Ry. Co. ate) 37 
N. B. R. 397 ry 1 K. L. R. 3 5.—CAN. 

b ——.}—Plitf.’s horse oscaped, 
without any negligence on his part, 











601.—CAN 


accom 


yoars been accustomed to pasture, 
though without any 
Pitf.’s cow havin 
land, on to the railway, owing to the 
want of fences, & been killed by 4 
train :—Held: he could not recover 
for as against him defts. were not 
bound to fonce.—MCINTOSH v. GRAND 
TRUNK Ry. Co. (1871), 30 U. C. R. 


PART II. SECT. 6, SUB-SECT. 4.—D. 


e. Jurisdiction of justices—To order 
10on works.}—Under Rail- 
way Clauses Consolidation Act, s. 
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pensation jury, valuing it as building land, might 
estimate the damage by severance as if all access 
were cut off, without any regard to the power of 
justices to order accommodation works under 

ailways Clauses Consolidation Act, 1845 (c. 20), 
ss. 68 & 69; as those works could only be ordered 
with reference to the land as then used for agri- 
cultural purposes, & would have been useless as an 
access to buildi land.—R. v. Brown (1867), 
L. R. 2 Q. B. 680; 36L. J. Q. B. 322; 16 L. T. 
827; 32 J. P. 54; 15 W. R. 988; sub nom. R. 
a ae ETc. Ry. Co., Ex p. Brown, 8 B. & 
Annotations ;—Apprvd. Rhondda & Swansea Ry. v. Talbot, 

[1807] 2Ch.13t. Consd. Taff Vale Ry. v. Canning, [1909] 

Ch. 48. Refd. Mid. Ry. v. Gribble, [1895] 2 Ch. 129 ; 

L.& N. W. Ry. v. Runcorn R. C., [1898] 1 Ch. 34; G. W. 

Ry. e. Talbot, [1902] Ch. 759 ; §. E. Ry. v. Cooper, [1924] 

240. Concurrent jurisdiction of High 
Court — Whether exercised.}——-Hoop v. NortTH 
EASTERN Ry. Co., No. 270, post. 

241, —— Lands taken under private 
contract.]—Where land is taken by a railway co., 
not under their compulsory powers but by private 
contract, the jurisdiction of the Ct. of Ch. to secure 
to the vendor the easements he contracted for, is 
not ousted by the provisions of the Railway Acts. 

The Act [Railways Clauses Consolidation Act, 
1845 (c. 20)] leaves it to justices where it is not a 
matter of contract. This ct. would not have 
jurisdiction if that part had not been inserted in the 
contract; but as it stands, the ct. will prevent 
an infringement of that part of the agrecment, & 
will interfere to perform it (LORD COTTENHAM, C.). 
—SANDERSON v. COCKERMOUTH & WORKINGTON 
Ry. Co. (1850), 7 Ry. & Can. Cas. 613; 2 H. & 
Tw. 327; 19 L. J. Ch. 503; 47 1K. R. 1708, L. C. 
Annotations :—Consd. Lewis. v. Weston-super-Mare L. B. 

(1888), 40 Ch. D. 55. Apld. S. EK. hy. . Associated Port- 

land Cement Manufacturers (1900), Ltd., [1910] 1 Ch. 12. 

Refd. Lytton v. G. N. Ry. (1856), 2 K. & J. 394; Wilson 

v. Furness Ry. (1869), 18 W. R. 89; Greenhill v. Isle of 

Wight (Newport Junction) Ry. (1871), 23 I. T. 885; 

Pearce ». Watts (1875), 44 I. 3. Oh. 492. Mentd. Wells 

v. Maxwell (No. 1) (1863), 32 Beav. 408. 











Sect. 7.—JUNCTIONS. 


See Railways Clauses Act, 1863 (c. 92), ss. 9- 
12; Light Railways Act, 1896 (c. 48), s. 23. 
242. Power to make junction with other railway 


h. Jurisdiction of sheriff.}—W1LSON 





ie Neg ge tag v. CALEDONIAN Ry. Co. (1860), 22 
oscap from his | Dunl. (Ct. of Sess.) 697; 32 Se. Jur. 
268.—SCOT. 





k. —-—.J—Rallway Clauses (Scot- 
land) Act, 1845, s. 61, applies not 
only to a difference between the co. & 
the owner & occupier, but also to a 
difference between the owner & 
occupier, & that each of these as well 
as the railway co. should be before the 
sheriff in ordor to the determination of 
any dispute relative to the accom- 
modation works to executed .— 


69, LANARKSHIRE & DUMBARTONSHIRE Ry. 





from a pasturo fleld adjoining the rail- justices have no jurisdiction to decide 0. v. Main (189 y 

way, & got upon the highway, & then whether or not there shall be accom- Sess.) 1018 : f 30. Ro 33d. G08 : 
going a short distance, passed through | modation works: but assuming there | 28. L. T. 561.—SCOT. ; : 
an open gateway in the defts.’ are to be such, thoy are only to decide 1 ‘ ; 
freigh j ye i # en on to the track, on thoir kind, number & suificiency.— No SERe ics te tare, Bg idot pe 
where it was y & pass rain : . v. WATERFORD IMERICK Ry. Co. | 2. : ons 
wield ; defts. wore lable.—-Lanu (1852), 2 1. C. L. R. 680; 6 Ir. Jur. against a determination of a sheriff- 


GRAND TRUNK Ry. Co. 
O.L. R. 690; 80. W. R. 418. 

©. ———.}--CARRUTHERS v. CANA- 
DIAN Paciric Ry. Co. (1906), 16 
Man. L. R. 323.——CAN. 

d. Owner of Cae On oo land. }— Cc. 
town of G. through which defts.’ rail- 
way ran, & on which, being an open 
common, the cattle of persons living 
in the town had for thirty or forty 


(1908), 12 


—CAN. 


61, 


{f. Mandamus to enforce duty to make 
& maintain.)-—A ma 
& railway co. to make crossings 
POT OHIaT place, under 14 & 15 

8. ws 


& GRAND TRUNK Ry. Co. (1855), 
U~. C. R. 675.—CAN. 


gk. ——.}~-R. v. WATERFORD & 
etree Ry. Co. (1852), 6 Ir. Jur. 


substitute under Railwa 
Consolidation Act, 1845, / 8. Wee 
MAIN vw, LANARKSHIRE & DUMBARTON: 


ndamus to compel | suirk Ry. Co. (1893), 21 R. (Ct. of 


at & | Soss.) 323; 31 So. L. I. 239; 19.5.7 
Vict. —§ , e 
was refused.-—Re eH 383. coT. 


PART II. SECT. 7. 


m. Power to make junction with other 
railway.}—CANADIAN PaciFiIc Ry. Co. 
v. CANADIAN NaTIONAL Ry. Co. 


Part II.—ConsTRUCTION AND REPAIR OF RAILWAYS. 


—Power to take & enter lands—By way of ease- 
ment only.]——A railway co. had power “to make 
& maintain the railway & works on the line & 
upon the lands delineated in the Parliamentary 
plan, & described in the books of reference, & to 
enter upon, take & use the lands, or such of them 
as should be necessary forthat purpose ’’ ; but they 
were not to enter upon, take, or use any of the 
land or property of a certain pre-existing railway 
co. or in any manner to alter, vary, or interfere 
with that railway or any of the works appertain- 
ing thereto, save only for the purpose of effecting 
the junction thereby authorised in manner in the 
Act authorised, & not otherwise; one of the 
clauses of the Act giving certain powers to the co. 
for effecting a junction with the pre-existing 
railway :—Held: there being nothing to show 
that it was absolutely necessary for the co., in 
order to effect the junction, it had no power to take 
as owners certain lands over which the line of the 
pre-existing railway actually passed; but there 
was a right to enter upon such lands, by way of 
easement, for the purpose of effecting the junction. 
—OXFORD, WORCESTER & WOLVERHAMPTON Ky. 
Co. v. SouTH STAFFORDSHIRE Ry. Co. (1852), 1 
Drew. 255; 1W. R. 75; 61 EH. R. 449. 

43. —— Expiration of time for 
exercising compulsory powers.|—By an Act of 
Parliament passed in 1846, & by a subsequent 
Act passed in 1850, the G. N. R. co. were em- 

owered to make a junction with the East & West 
ndia Docks & Birmingham Junction Ry. co., & 
that co. were to afford facilities for effecting such 
junction; & the plans were to be submitted to, 
& to be approved by the engineer for the time being 
of the said co. ; & in case of difference between the 
engincers of the two cos., it was provided that the 
same should be determined by an umpire, to be 
named by such engineers; or, in case no such 
umpire should be appointed for twenty-one days 
after notice, then by an umpire to be appointed 
by the Railway Comrs. Both the cos. were re- 
spectively incorporated by Acts of Parliament 
passed in 1846; pltfs.’ Act receiving the Royal 
Assent a few days earlier than that of defts.? Each 
of the cos. had power to purchase a long strip of 
land running parallel with defts.’ railway as after- 
wards constructed. In the year 1852, & after 
the powers of pltfs. to take land compulsorily had 
ceascd, they gave notice to defts. of their intention 
to form a junction, & submitted plans for that 
purpose to the engineer of defts.’ co. Defts., hav- 
ing purchased the strip of land over which it was 
necessary that the works of pltfis. should be con- 
structed in order to form a junction, refused to 
approve the plans, alleging that pltfs. could not 
compel defts. to give up their land to enable pltfs. 
to make a branch railway over it. It being im- 
possible for pltfs. to effect a junction except by 
passing over this land, they thereupon filed their 

Ul, & now moved for. an injunction to restrain 
defts. from interfering with pltfs. in making a 
junction, & from withholding all proper facilities for 
effecting the same:—Held: (1) upon the com- 
pletion of their line, or within a reasonable time 
afterwards, defts. were bound to allow pltfs. to 
traverse their land, & to afford facilities for the 
Junction; & (2) the expiration of pltfs.’ compul- 
sory powers to take land did not affect their right 








DRUMHELLER CASE) (1922), 31 Can. 
Ry Cas, 23.—CAN. - ) 

n. Application by elevator compan 
To make junction. WESTERN TOR: 
MINAL ELEVATOR Co., LTD. v. 
DIAN Paciric Ry. Co. (FORT WILLIAM 
INTERSWITCHING CaSE) (1921), 31 
Can. Ry. Cas. 4.—CAN., 


the 


DUBLIN & 


o. * Purposes of the junction.’’}— 
The words in Railway Clauses Act 
1863 (c. 92), s. 10, ** for the purposes of 
unction ”’ are not to 
to the actual union of the lines, but 
include the formation of al] works 
necessary for effecting the junction.— 
DROGHEDA Ry. 
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to use so much of defts.’ land as they might re- 
quire for the purposes of their Act, by way of 
easement, but not as actual owners; (3) the ct. 
has jurisdiction to settle the plan of junction if 
the mode of settling it provided by the Act cannot 
be carried into effect.—GREAT NORTHERN Ry. Co. 
v. East & WeEstT INDIA Docks & BIRMINGHAM 
JUNCTION Ry. Co. (1852), 7 Ry. & Can. Cas. 356. 


Annotations :—As to (2) Refd. Emsley v. N. E. Ry., [1896] 
1 Ch. 418. 48 to (3) Refd. Taff Vale Ry. v. Cardiff Ry., 
{1917} 1 Ch. 299. 


244. —— Settlement of plans of junction— 
Jurisdiction of court.|—GrREAT NORTHERN Ry. 
Co. v. East & WEsT INDIA Docks & BIRMINGHAM 
JUNCTION Ry. Co., No. 243, ante. 

245. Erection of signals & conveniences — By 
company with which junction made—aAction for 
recovery of expenses—Evidence of Aa ars 
(1) Under Railways Clauses Act, 1863 (c. 92), 
s. 12, where a railway forms a junction with 
another railway, the co. with whose railway the 
junction is made is empowered to erect such 
signals & conveniences incident to the junction, 
etc., as may be necessary for the prevention of 
danger to or interference with the traffic at or 
near the junction; & the expenses of erecting & 
maintaining such signals, etc., are at the end of 
each half-year to be repaid by the co. making the 
junction :—Held: to sustain an action for such 
expenses, proof must be given that they have 
been actually paid: proof that a liability has been 
inciirred for them is not enough. 

(2) To prove payment, pltfs.’ secretary stated 
that he, on Feb. 25, sent to the persons who did 
the work a cheque for the amount of their bill, 
& got from them by return of post, on Feb. 26, 
a receipt; & the cashier of the latter stated that 
he received the cheque at 9 a.m. on Feb. 26 as 
payment, & sent a receipt:—Held:; the receipt 
was admissible, with the other facts, to prove pay- 
ment on the morning of eb. 26, the action having 
been brought on that day, without showing that 
the cheque was honoured.—CARMARTHEN  & 
JARDIGAN Ry. Co. v. MANCHESTER & MILFORD Ry. 
Co. (1873), L. R. 8 C. P. 685; 42 L. J.C. P. 262. 


Sect. 8.—-SIDINGS AND BRANCH RAILWAYS. 

See Railway Regulation Act, 1840 (c. 97), ss. 
12, 18, 19; Railways Clauses Consolidation Act, 
1845 (c. 20), 8s. 76; Railway & Canal Traffic Acts, 
1854 (c. 31), 8. 23 1888 (c. 25), ss. 9, 203; Rail- 
ways (Private Sidings) Act, 1904 (c. 19), ss. 2, 3. 

246. Power to take land for siding — Lands 
within limits of deviation in plans.]—Land within 
the limits of deviation in the deposited plans & 
sections, hut not actually taken in the first in- 
stance by the co., may be taken for the purposes of 
making a siding, so as to give local traffic an 
ingress on to the main line.—Re YORKSHIRE, 
DONCASTER & GOOLE Ry. Co., Re DYLAR’S ESTATE 
(1855), 1 Jur. N.S. 975. 

247. Construction of openings & communica- 
tions—Assent,of company cannot be revoked.|— 
By a clause in a railway Act similar to Railway 
Clauses Consolidation Act, 1845 (c. 20), s. 76, 
owners or occupiers of land adjoining or near the 
railway might lay down or extend on their own 





NAVAN & Kinescourt Ry. Co. (1871), 
5 I. RK. Eq. 393.—IR. 
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p. Power to take land for siding. J— 
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MURPHY 
Co. v. | Ry. Co. (1886), 11 O. R. 302.—CAN. 
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Sect. 8.—Sidings and branch railways.) 


lands, or on lands on the sides thereof belonging 
to the co., any collateral or continuous branch 
from such lands to communicate with the railway 
for the purpose of bringing carriages upon or across 
the same; but all the openings & communications 
for that purpose were to be made at such places as 
might, so far as practicable, be most convenient 
to all the parties interested, & so as not to endanger 
the safety of persons travelling on the railway, 
& in case of difference as to the proper places for 
the openings, they were to be determined by two 
justices of the peace; provided always, that the 
co. should not be bound to make any such opening 
where they should have erected any building, 
station or yard, etc. :—Held: the assent of the co. 
to an opening being made at a station was not in 
the nature of a licence, & could not be revoked.— 
BELL v. MIDLAND Ry. Co. (1859), 3 De G. & J. 
673; 44 HW. R. 1429, L.JJ.; subsequent proceedings 
(1861), 10 C. B. N.S. 287. 

Annotation :—Mentd. Powell Duffryn Steam Coal Co. v. 

Taff Vale Ry. (1873), 29 I. T. 575. 

248. Permanent right to when once made.] 
—The natural conclusion, when you find a man 
having a siding upon his own land, & working from 
his own land to the railway co.’s premises, & when 
you find that there is power for that to be done 
under a sect. of an Act of Parliament, is that in 
all probability it really was made under the 
powers of the sect. which enables it to be made. 
. « « Under sect. 76 [Railways Clauses Consolida- 
tion Act, 1845 (c. 20)] an opening once made is a 
permanent right, & cannot be taken away, be- 
cause circumstances have altered, & the railway co. 
are disposed to do something else with their line, 
either to duplicate it, or what not, which may make 
it much more inconvenient to them to have the 
opening discontinued (WILLS, J.).—PORTWAY v. 
COLNE VALLEY & HarstTEap Ry. Co. (1891), 7 
Ry. & Can. Tr. Cas. 102. 

249. Construction & maintenance of siding — 
Agreement to construct—Specific performance. ]— 
An agreement: was entered into between a railway 
co. & a landowner, part of whose land had been, 
under another agreement, taken by the co., where- 
by, in consideration of the previous withdrawal 
by the landowner of a petition to Parliament 
against the co.’s bill, the co. agreed to construct 
& for ever maintain at their expense a siding of 
specified length alongside the line upon land be- 
longing to the landowner, & to be provided by 
him for that purpose, for the use & to the reason- 
able satisfaction of the landowner :—Held: this 
agreement was not incapable of being enforced by 
a ct. of equity.—GREENE v. WEST CHESHIRE Ry. 
Co. (1871), L. R. 18 Eq. 44; 41 L. J. Ch. 17; 25 
L. T. 409; 20 W. R. 54. 


Annotations :—Folld. Fortescue v. Lostwithiel & Fowey Ry., 
f1894) 3 Ch. 621. Gonsd. Kennard v. Cory, {1922) 2 Ch. 1. 


250. ——- —— User by plaintiff & acquies- 








cence by company.]—Where an incorporated co. : 
its expensive works to be exe- | 


stands by & permi 


performance.}—Topp & Co. v. 


IDLAND GREAT ESTERN Ry. oF 
IRELAND Co. (1881), 9 L. R. Ir. 85.— not property of 
IR, he had the pal to 
, own use.—DvTTO 
251 1. 5 Woonm CO ee NORTHERN Ry. Oo. (1915), 31 W. L. R. 
5 We ENO: Wea ay te abt, — —— ay 
OL Rib ON ments entered into in 1858 & 


251 i. —— 9§—— _— ————..] — Held: 
upon the facts & the construction of 
the “‘ sidiag agreement,” providing for 


the construction of a si 
Itf.’s ‘* premises ’’ with 
che ** premises *’ did not include tha 
portion of a timber berth which was 
ltf., but over which 


between a railway co. & a landowner, 
ve railway co. undertook ‘* to tai 


4) 
BS a in full ey in all time 
co " a siding of eir railway 
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cuted at the spot where its premises are situated 
& its operation carried on, the effect for all pur- 
poses of knowledge & acquiescence will be the 
same as in the case of an individual. 

Pitf., in 1855, submitted to the directors of a 
railway co. a project for a private branch line, 
to be constructed at pltf.’s cost, & for his accom- 
modation, to which the directors expressed their 
assent & agreement, generally, but the terms & 
details were left for future arrangement. In 
the year 1856 pltf., at considerable cost, con- 
structed the branch, & the co. prohibited the user 
until a definite understanding should be come to. 

After some discussion, terms as to tolls & other 
matters were proposed by pltf., & the traffic was 
continued on the basis of pltf.’s memorandum of 
terms, & payments made by pltf. for the carriage 
of goods during two & a half years, but no agree- 
ment was ever signed by two directors. The 
directors ultimately insisted on terms originally 
suggested by them before the user commenced, 
& then objected to by pltf.; & on plitf. declining 
to make an agreement at variance with the 
terms on which the user had been enjoyed, the co, 
proceeded to obstruct the traffic. 

On demurrer to bill for specific performance & 
njunction :—Held: there was an indefinite agree- 
ment in 1855 for a user on reasonable terms, 
the actual user had removed all difficulty about 
what terms were reasonable; & pltf. was entitled 
to specific performance on the basis of the unsigned 
memorandum, on the terms of which the user 
had been permitted.—LAIRD v. BIRKENHEAD RY. 
Co. (1859), John. 500; 29 L. J. Ch. 218; 1 L. T. 
eae 6 Jur. N. S. 140; 8 W. R. 58; 70 E.R. 
Annotations ors +0 Hoare _v. Lewisham Corpn. (1901), 

85 L. T. 281; Michaud v. Montreal City (1923), 92 L. J. 

P. C. 161. Refd. Bourke v. Alexandra Hotel Co. (1877), 

25 W R. 393; Civil Service Musical Instrument Assocn. 

v. Whiteman (1899), 68 L. J. Ch. 484; Marriott v. Reid 

(1900), 82 L. T. 369. 

251. ——- ——— Construction of agreement.| — 
PORTSMOUTH (EARL) v. LONDON & SOUTH WEsS- 
TERN Ry. Co. (1902), 18 T. L. R. 793, C. A. 

252. ——— Statutory duty to construct —On 
specified land—-Land taken by company for other 
purposes.|—(1) Where a railway co. was bound 
by its Act to make a good & sufficient siding on 
a specified field of an owner who had opposed the 
bill :—Held: the obligation was not broken, 
though the co. took for other purposes so much 
of the specified field as not to leave any to furnish 
access from the siding to an adjoining road with- 
ut passing over the land taken, or out of the 
ipecified field. 

(2) Where a railway co. takes land in excess of 
ts powers, semble: the ct. will not grant relief 
Iy injunction if the quantity & value of the Jand 
are extremely small.—DOWLING v. PONTYPOOL, 
TAERLEON & NEwporT Ry. Co. (1874), L. R. 18 
Eq. 714; 43 L. J. Ch. 761. i 

ve 


Annotations :—Generally, Refd. Finck v. L. & S. W. 
(1890), 44 Ch. D. 330; Protheroe v. Tottenham & Fores 


Gate Ry., [1891] 3 Ch 278. 


for the accommodation of the land- 
owner & his tenants: eld: under 
the agreement, the obligation of the 
railway co. was merely to maintain 
the structural! efficiconcy of the ai 
& its n appurtenances, & no 
to provide things which were of the 
nature of mere conveniences or 
facilities in the use of the siding.— 
KENNEDY v. GLascow & SOUTH 
WESTERN Ry. Co. (1905), 8 F. (Ct. of 
Sess.) 18.—SCOT. 

q. Existing siding—Erected under 
coreement with landowner -—- Effect of 


connecting 
he railway 


cut timber for 
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258. ——— Provision of improved appara 
Liability for cost—* Offset plates’? & * switches.’ 
—Pitf. & his predecessors in title, as owners of lan 
adjoining a single line of railway, had ever since 
the year 1861 used a junction siding connecting 
the railway with a foundry on their land, the 
siding being the only access to the foundry. Defts., 
the railway co., having doubled their line, the 
Board of Trade, acting on the report of their 
inspector, & as a condition for certifying the line 
to be fit for traffic, required the co. either to pro- 
vide the junction of the siding with the modern 
& improved system of interlocking & signalling 
apparatus, or to remove the junction, which was 
of an old-fashioned description. The co. then 
called upon pltf. to execute the work or pay the 
costs of it, but this pltf. declined to do, where- 
upon the co. took up the junction points :—Held : 
(1) as pltf.’s predecessors in title had acquired a 
perpetual right to use the siding under a clause 
as to sidings in an old local Act for making a tram- 
way, which had since been converted into the 
railway of defts., & the subsequent Acts contained 
saving clauses sufficient to protect all rights 
acquired by pltf. under the old Act, the case did 
not depend on the Railways Clauses Consolida- 
tion Act, 1845 (c. 20), & pltf. retained the right 
acquired under the old Act to use the siding with- 
out contributing to the expense of the new 
apparatus, such Act containing nothing to oblige 
pltf. to make or pay for the interlocking appara- 
tus; (2) if the case had turned on Railways Clauses 
Consolidation Act, 1845 (c. 20), s. 76, the ct. 
would not have decided the question whether 
pltf. was bound to pay for the interlocking ap- 
paratus, without first ascertaining what, in the 
year 1845, was included in the terms “ offset 
plates ’’ & ‘‘ switches ’’ used in that sect.—Woop- 
RUFF v. BRECON & MERTHYR TYDFIL JUNCTION 
Ry. Co. (1884), 28 Ch. D. 190; 54 L. J. Ch. 620; 
52 L. T. 69; 33 W. R. 125; 1T. L. R. 138, C. A. 
Annotation :—-.48 to (1) Apld. Portway v. Colne Valley & 

Halstead Ry. (1891), 7 Ry. & Can. Tr. Cas. 102. 

254, Existing siding— Presumed to have been 
made under powers.|—PORTWAY v. COLNE VALLEY 
& HALsTeap Ry. Co., No. 248, ante. 

255. Siding rent.J—-MiInpLanp Ry. Co. v. Boam 
BROTHERS (1900), cited 27 T. L. R. at p. 226. 
Annotation :—Refd. N. B. Ry. v. Coltness Iron Co., Cale. 

Ry. v. Coltness Iron Co., Glasgow & S. W. Ry. v. Buird 

(1911), 14 Ry. & Can. Tr. Cas. 246. 

256. Junction of private sidings—Obstruction of 
rights—Measure of damages.]—Pltf. being the 
owner of land adjoining defts.’ railway laid down 
a tramway, according to the provisions of the 
private Act, & also Railways Clauses Consolida- 
tion Act, 1845 (c. 18), from the main line to his 
wharf, & for many years made use of it for the 
purpose of conveying coals; the co., however, 
wishing to establish a coal trade of their own, 
pee such obstructions at the mouth of pltf.’s 

e as to prevent the tenants of pltf. from getting 
their coal-waggons on, to & from the wharf. Pitf. 
had let part of his wharf to tenants at a royalty, 
in addition to the rent, upon every ton of coals 


CANADIAN LIFE ASSURANCE Co., [1921 
1 W. W. R. 514.—CAN. 


r. Necessity to give warning. |—There 
is no duty upon a ry. co. to give notice 
of the approach of trains at sidings 
where there fs no station or highway 
crossing by ri @ bell or sound! 
th take any special 


e@ whistle, nor 
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SCAN ee 


t. Convenience considered before con- 


cars, would 
amall extent, 


21 W. L. R. 381. 


struction.}—An order for the con- 
struction of a siding was refused, where WILLO 
the ross ge a a it nor the OA 
purpose of loading their grain upon — 
be benefited only to a 
there being a station 
within threo miles of the 
siding.— He PHEASANT POINT 
& CANADIAN PAcIFic Ry. Co. (1912), 
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delivered on the wharf, which owing to the ob- 
struction he was sap athet of, & it was proved at 
the trial that the chairman of the co. had told 
pltf. that he should never use the line again, & 
that no more trucks were to be put upon the 
siding. On supporting the rule for a new trial, 
it was contended that all that defts. did was to 
discontinue the use of their engines for the pur- 
ago of pltf. & that he might have acted upon 
is statutable rights, & given notice of his inten- 
tion to use his own engines, which he did not do, 
& that he did not attempt to exercise his right, 
& therefore that he could not now say that he was 
obstructed :—Held: (1) it was sufficient for pltf. 
to say that there was an obstruction to his private 
right & he was not bound to try & exercise it. 
(2) It was also contended that as pltf. was only 
&@ reversioner, he could not recover, as he had sus- 
tained no permanent damage, & that the damages, 
£1,000, were excessive :—Held : inasmuch as pitt. 
was to receive a royalty from his tenants, which 
by reason of the obstruction he did not get, he had 
such a present interest as would enable him to 
maintain an action, & defts. having acted wilfully, 
as was shown by the language of the chairman, 
he was entitled to exemplary damages.—BELL 
v. MIDLAND Ry. Co. (1861), 10 CG. B. N. S. 
287; 30L. J.C. P. 273; 4L. T. 293; 7 Jur. N.S. 
1200; 9 W. R. 612; 142 BK. R. 462. 


Annotations :—As to @ Consd. Beckctt v. Mid. Ry. (1867), 
L. R. 3 C. P. 82. efd. Powell Duffryn Steam Coal Co. 
v. Taff Valo Ry. (1873), 29 L. T. 575. Generally, Mentd. 
Thompson v. Hill (1870), L. Kh. 5 C. P. 564; Mott v. 
Shoolbred (1875), 44 I.. J. Ch. 380; Mayfair Property Co. 
v. Johnston, [1894] 1 Ch. 508; Addis v. Gramophone Co., 
{1909} A. C. 488. 


257. ——-.J—The North British 1h CO.; 
which had for many years reccived & delivered 
goods for a firm of traders at a siding belonging to 
the traders, intimated to them that they would no 
longer deliver coal at the siding. The railway co. 
continued to deliver at the siding all other goods 
consigned there. In an application by the traders, 
the Railway Comrs. pronounced an order findin 

that the railway co. in refusing to deliver coa 
at the junction of the railway with the siding in 
question, had not aflorded to the traders all due 
& reasonable facilitics for the delivery of their 
coal traffic, & ordering the co. to afford such 
facilities accordingly. 1n an appeal by the railway 
co. :—Held: (1) the owner of a private siding on 
a railway had no other right than a right to 
use the railway as a highway for his own engines 
& carriages on payment of tolls; (2) although a 
railway co. had power to receive & deliver goods 
at a private siding, it was under no obligation to 
do so; (3) the fact that a railway co. had been in 
the practice of receiving & delivering goods at a 
private siding for a series of years created no 
obligation on the railway co. to continue to do So ; 
(4) a railway co. was entitled to deliver certain 
classes of goods at a private siding without thereby 
coming under an obligation to deliver other classes 
of goods; (5) therefore as the North British Ry. 
co. was under no obligation to deliver goods at the 
private siding,.the provisions in Railway & Canal 





b. ——.J—URAL MUNICIPALITY OF 
w CREEK v. CANADIAN NATIONAL 
ar ae 28 Can. Ry. Cas. 434 


c. Private siding.|---LAIDLAW LUMBER 
Co., Lrp. v. CANADIAN PACIFIO Ry. 
ARMERS (CAN. 


d. Ercelion of loading platforme at 


AN. sidings. }—BROWN v. CANADIAN PAOIFIO 
&. ———. }-- RESIDENTS OF SOLANDERS 

(Sask.) v. CANADIAN NATIONAL Ry. 

(1923), 28 Can. Ry. Cas. 433.—OAN. 


@. " Application to enforce use of disused 
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Sect. 8.—Sidings and branch railways. 
Sub-sect. 1.] 


Traffic Act, 1854 (c. 31), s. 2, as to affording all 
reasonable facilities for the receiving & delivery 
of traffic had no application, & the Railway Comrs. 
had no jurisdiction to issue the order requiring the 
railway co. to deliver coal at the private siding.— 
Cowan & Sons, Lrp. v. Nortu Bririsy Ry. Co. 
vo 3 F. (Ct. of Sess.) 677; 11 Ry. & Can. Tr. 
as. 96. 


Annotalion :—Asto (5) Retd. Lancashire Brick & Terra Cotta 
Co.v. L. & Y. Ry., (1902) 1 K. B. 651. 


258. ——— Railways (Private Sidings) Act, 1904 
(c. 19), s. 2—Junction causing inconvenience to 
traffic.}——The above sect. enacts that “‘ the reason- 
able facilities which every railway co. is required 
to afford under Railway & Canal Traffic Act, 
1854 (c. 31), s. 2... shall include reasonable 
facilities for the junction of private sidings or 
private branch railways with any railway belong- 
ing to or worked by any such co. & reasonable 
facilities for recciving, forwarding & delivering 
traffic upon & from those sidings or private 
branch railways. Appcts. sought an order to 
compel the railway co. to allow them to connect 
@ private siding which appcts. proposed to con- 
struct on their land with the co.’s line at a point 
where the running line ran into the H. goods 
yard, Liverpool. The railway co. refused to agree 
to the proposed connection being made on the 
ground that it would interfere with the working 
of the traffic to & from the goods yard which, 
owing to the narrowness of the entrance & its 
general configuration, was already congested & 
difflcult to work :—Held: (1) on the evidence the 
proposed siding connection was not a reasonable 
facility, inasmuch as it would, if made, cause 
serious inconvenience to the traffic at the station 
& therefore to the rest of the freighters on the 
railway ; gu: whether Railways (Private Sidings) 
Act, 1904 (c.19), applics to a case, where the siding 
which it is proposed to connect, is not in existence ; 
(2) in cases involving questions as to difficulty in 
working traffic & the like the parties should 
prior to the hearing inform the ct. & arrange for an 
opportunity to be given to the ct. to view the 
locus in quo.—GREENWOOD (JOHN) & Sons, LTD. 
v. CHESHIRE LINES COMMITTEE (1908), 13 Ry. & 
Can. Tr. Cas. 169. 

259. ——— Whether applicable to siding not 

et in existence.|—GREENWOOD (JOHN) & Sons, 

i v. CHESHIRE LINES COMMITTEE, No. 258, 
ante. 

See, also, CARRIERS, Vol. VIII., pp. 147, 148, 
Nos. 068-973. 


Sect. 9: 





Secr. 9.—STATIONS. 
SUB-SECT. 1.—IN GENERAL. 

See Railways Clauses Consolidation Act, 1845 
(c. 20), s. 8; Regulation of Railways Act, 1873 
(c. 48), 8. 3. 

260. What constitutes a station — Rooms hired 
in house—Used as booking office & waiting place.] 
-——A bill for incorporating a co. for the formation 
of a railway was pending in the House of Lords. 


deel a ad ay LANDING v. GRAND 
Peek (1923), 28 Can. Ry. Cas. 


ft, Construction of compensation road.) 
—CALEDONIAN Ry. Co. v. GARDINER 
(1873), 1 R. (Ct. of Sess.) 371; 11 
Sc. L. R. 149.—SCOT. 


PART II. SECT. 9, SUB-SECT. 1. 
262 i. Right to discontinue station.)— 


262 ii. 





station; & the 


TOWNSHIP OF NOTTAWASAGA CORPN. 
vw. HAMILTON & NORTH WESTERN Ry. 
Co. (1888), 16 A. R. 52.—CAN. 


-}—When a railway co. 
opens & station & appoints a permanent 
agent there, business in that locality 
is built up on the assumption that the 
station will continue to be a permanent 
Railway Board should 
be consultea, & the representatives of 


RAILWAYS AND CANALS. 


In consequence of a petition presented by Eton 

College, against the bill, the following clause 

(inter alia) was introduced ; sect. 101 enacting, 

that no depot, station, yard, wharf, waiting, 

watering, loading or unloading place, should be 
made within 3 miles of Eton. Eton College 
continued their opposition until the bill, inclu 

the clause, passed into an Act. The co. diverte 

an existing road within the prescribed distance, 

& fenced off & appropriated part of the site of 

such former road as a passage communicating with 

the railway, by which passengers were invited 
to pass on foot to & from, & to be taken up & set 
down by the trains stopping at the end of such 
assage. They also hired two rooms in a public- 
ouse erected at the entrance of such passage, 

& the same were used as a booking office & waiting 

place, in the same manner as the station houses of 

the co. were used :—Held: the house in question 
was not a station or waiting place within sect. 
101.—ETON COLLEGE (PROVOST) v. GREAT WEST- 

ERN Ry. Co. (1839),1 Ry. & Can. Cas. 200; 3 Jur. 

163, L. C. 

Ons 2— -S on v. Lancaster & Carlisle Ry. 

AU BAT), dey. de Can Cab. 625 ; Cother v. Mid. Ry. (1848), 

Ry. & Can. Cas. 187; St. Thomas’ Hospital v. Charing 

Cross Ry. (1861), 9 W. R. 411. 

261. ——— Platform reached by steps from road.]| 
——A railway Act, enacted, ‘‘ that no road, wharf, 
yard, engine, station, loading or unloading places, 
warehouse, toll-house, building, machine, or 
machinery, nor other erection should at any time 
or times thereafter be made or erected by the 
co. on any part of the estate of pltf., nor within 
one mile of certain mansion houses therein 
mentioned.’”’ The co., however, without such 
consent, erected a platform & made steps to the 
top of the embankment of the railway, & set 
down & took up passengers, & otherwise used the 
platform, etc., as a station, & commenced making 
a carriage road from a certain lane to the top of 
the embankment. Pltf. obtained an injunction 
restraining the co. from using the station, plat- 
forms, stairs, steps, carriage road, & other works 
& erections, for the purpose of communicating 
with the railway, or for the purpose of taking 
up or setting down passengers, & from stopping 
at or near the station or the platforms, for the 
purpose of taking up or setting down passengers 
or goods, & from establishing or using any other 
or further works, buildings, or erections, upon 
either side of their railway at the place where the 
same was traversed by Stock Lane, & from making 
& using any road or way to communicate with the 
railway at or near the saine place, & within one 
mile of Ingatestone Hall, without the licence & 
consent of pltf.:—Held: steps, or a permanent 
ladder, would come within the terms of the 
railway Act, & a road, platform, & steps, would 
collectively constitute a station.—PETRE (LORD) 
v. EASTERN CouNTIES Ry. Co. (1843), 3 Ry. & 
Can. Cas. 367. 

Annotations :—Refd. Cother v. Mid. Ry. (1848), 5 Ry. & Can. 
Cas. 187; Dover Harbour v. 8. E. Ry. (1852), 9 Hare, 489. 
262. Right to discontinue station.}——He Tarr 

VALE Ry. Co. (1855), 19 J. P. Jo. 773. 

2638. ——.]-—- By Railway & Canal Traffic Act, 
1854 (c. 31), s. 1, “‘ the word ‘railway’ shall 


the public heard, before such a station 
is closed, or turned into a mere flag 
station.—Re REMOVAL OF AGENTS 
FROM AGENCY STATIONS (1914), 27 
W. L. R. 387.—CAN. 


g. Approval of station site.J}—Two 
railway cos. e application to the 
Board for approval] of station sites :— 
Held : the application of one co. should 
not be granted, as there was un- 


Part II.—ConsTRUCTION AND REPAIR OF RAILWAYS. 


include every station of or belonging to such 
railway used for the purposes of public traffic ’’ ; 
& by sect. 2: “ Every railway co., canal co., & 
railway & canal co. shall, accordi to their 
respective powers, afford all reasonable facilities 
for the receiving & forwarding & delivering of 
traffic upon & from the several railways & canals 
pone re to or worked by such cos. respec- 
ively...” 

A railway co. closed, for passenger traffic, a 
station on a branch line, as they were incurring 
a loss by keeping it open. The station was 
subsequently pulled down. Passenger trains were 
discontinued over the branch line, as without 
the station they would have been of no advantage 
to the public. On an application by the local 
board of the district under Railway & Canal 
Traffic Act, 1854 (c. 31), s. 2, the railway comrs. 
held that a railway co., who close a station for 
passenger traffic at which there is a substantial 
amount of such traffic, without providing an 
equivalent, commit a breach of their obligation 
under such sect. to afford all reasonable facilities 
for the receiving & forwarding & delivering of 
traffic. The comrs. made an order reciting that 
appcts. had complained that the co. had ceased 
to use the branch railway for the conveyance of 
passengers, & had closed the station on such rail- 
way previously used for such traffic, & that such 
complaint had been proved to be true, & requiring 
the co. to afford reasonable facilities for the 
receiving & forwarding & delivering of passenger 
traffic upon & from the railway. The reasonable 
facilities ordered could not be afforded unless the 
station were rebuilt :—Held: the railway comrs. 
had no_ jurisdiction to make the order.— 
DARLASTON LOCAL Boarp v. LONDON & Nort 
WESTERN Ry. Co., [1894] 2 Q. B. 694; 63 L. J. 
Q. B. 826; 71L. T. 461; 438 W. R. 29;10T. L. RR. 
578; 9 KR. 712; 8 Ry. & Can. Tr. Cas. 216, 


Annotation :—Refd. Rothschild v. Grand Junction Canal 

Co. (1904), 91 L. T. 386. 

264. Operation of London Building Act, 1894 
(c. cexill)—Exemption of buildings on railway 
premises—Used for purposes of ape fad Fn rail- 
way was constructed upon a viaduct formed of 
arches of brickwork, standing upon ground 
belonging to the co., forming an essential part of 
the viaduct, & used for the purposes of the railway. 
The co. erected at each end of three of the arches 
a brick wall, with doors & other openings therein, 
thus inclosing spaces which were divided into two 
stories, & which P. occupied as stables, by per- 
mission of the co. On Jan. 1, 1856, certain alter- 
ations were made in the brick walls erected at 
the ends of the arches, & respt., the surveyor 
appointed under Metropolitan Building Act, 1855 
(c. 122), claimed to be entitled to certain fees as 
such surveyor. Sect. 6 of the same Act exempts 
from liability to such fees the buildings belonging 
to any railway co., & used for the purposes of 
such railway under the provisions of any Act of 
Parliament. The co. having refused to pay the 
fees claimed, were convicted by a magistrate for 
such refusal :—Held: upon appeal against this 
decision, these inclosed arches fell within the 
above exemption, &, therefore, the conviction 
was wrong.—NorRTH KENT Ry. Co. v. BADGER , 


certainty as to the position of the site 


h. Changing location of station—For 
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(1858), 27 L. J. M. C. 106; 30 L. T. O. S. 285; 
22 J.P. 160; 4 Jur. N.S. 454; 6 W. R. 246, 

—— ——.}—See BOUNDARIES, Vol VII., pp. 
807, 3808, os. 286, 8300; METROPOLIS, Var. 
XXAXIV., p. 590, No. 105. 

265. Power to improve station— Powers to 
**make & maintain.’’}|—The S. Railway co. were 
authorised by their Act to ‘‘ make & maintain ”’ 
a railway, with all proper stations, approaches, 
& works, & were empowered to tr er or sell 
the railway before or after completion, & all the 
powers of the co., to the D. Railway co. By a 
working agreement, the terms of which were 
incorporated in the Act, it was provided that the 
S. co. were to complete the line, & that, when 
completed, it should be maintained & worked by 
the D. co. in perpetuity, & that they were to pay 
an annual sum to the C. co. On the completion 
of the line the D. co. took possession of & worked 
the same under the agreement, but no sale to them 
of the railway had been effected. While the 
D. co. was thus in possession the S. co., acting 
under the alleged powers in the Act, in order to 
provide a better access to a station on the line, 
erected some stone steps in the station yard which 
the D. co. removed. In an action for a mandatory 
injunction to compel the D. co. to restore the steps : 
—Held: on the true construction of the Act & 
working ugreement incorporated therewith, tho 
D. co. were entitled to the exclusive possession 
& right of maintenance of the railway & works ; 
& the erection of the steps was a work of main- 
tenance, & was a wrongful act on the part of the 
S. co. Under power to ‘ maintain” a railway 
& works, reasonable improvements, consistent 
with the purpose of the undertaking, are included. 
-—SEVENOAKS, MAIDSTONE & TUNBRIDGE Ry. Co. 
v. LONDON, CHATHAM & Dover Ity. Co. (1879), 
11 Ch. D. 625; 48 L. J. Ch. 513; 40 LT. T. 545 ; 
27 W. ht. 672. 

Annotations :—-Mentd.. Manchester Ship Canal Co. v. Man- 
chester Itacecourse Co., {1900] 2 Ch. 352; Taff Vale Ity. 


v. AMalramuted Soc. of Ry. Servants, [1901] A. C. 426 ; 
a Charity ‘l'rustces v. Dudley Corpn., [1910] 1 K. B. 


266. — — Infringement of local bye-laws.| 
—By sect. 5 of a special Act resp. railway co. were 
authorised to make & maintain railways & (inter 
alia) all ‘‘ proper ”’ stations, works & conveniences 
connected therewith. ‘The Act incorporated Rail- 
way Clauses Act, 1845 (c. 20), 8. 16, of which 
empowered railway cos. (inter alia) to execute 
works & construct such buildings & other works 
& conveniences ‘‘ as they think proper.’? Under 
these powers the railway co. executed certain 
sanitary works & constructed certain sanitary 
conveniences at one of their stations. <Applt., 
a sanitary inspector, preferred information against 
them for breaches in respect of these conveniences 
of bye-laws made by the London County Council 
in pursuance of Metropolis Management Act, 1855 
(c. 120), s. 202. The magistrate found as a fact 
that the sanitary conveniences were proper con- 
veniences within sect. 5 of the special Act of 1912. 
He further found that the exercise by applt. of 
some of the rights conferred by the bye-laws would 
or might cause inconvenience &/or danger to the 
working by the railway co. of the traffic on their 
lines; but the exercise by applt. of the said rights 
with reference to the said water closets would not 





bad in good faith established their 


for which approval was sought, the advantage to municipaliiy—Ezpenses.) station at the place where it is, before 
application of the C. P. R. Pie being —Upon the petition of residents of a the existence of the nee. the expense 
regularly before the Board, & the village for an order requi arailway of moving the station should be shared. 
necessity for early construction being co. to change the location of a station: —He VILLAGE oF Lao Du BONNET & 


apparent, shoul be granted.—Re Held 
GUTENIFE STATIONS (1912), 21 W.L.R. of the village 


: it would be to the advan 
municipalit 
station moved ; but, as 


CANADIAN PaciFic Ry. Co. (1912), 23 
L. R. 125.—CAN. 


W. 
k. Circumatanccs not exceptional.) 


eC 
to have the 
e railway co. 
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Sect. 9.—Stations: Sub-sects. 1, 2 & 3.] 


have caused any such inconvenience or danger :— 
Held: the interference & control involved in 
Metropolis Management Act, 1855 (c. 120), s. 202, 
were inconsistent with the powers conferred on 
resp. railway co. by the special Act of 1912, & 
therefore the bye-laws made under sect. 202 did 
not apply to the premises & works of resp. co.— 
KERSHAW v. LONDON, MIDLAND & SCOTTISH Ry. 
Co. (1924), 23 L. G. R. 692, D. C. 

Hackney carriages at railway stations.!—Sce 
Part VI., Sect. 3, post. 

Water rate.|—See WATER SUrPLy. 


SuB-sEcT. 2.—ERECTION OF STATIONS. 


See Railways Clauses Consolidation Act, 1845 
(c. 20), ss. 16, 45. 

267. Power to acquire land.]—A railway co. has 
a right to take the whole of the lands delineated 
on certain plans deposited with the clerk of the 
peace, without regard to the line of limits of 
deviation, notwithstanding the consent of the 
owner is withheld, where the land required is for 
the purpose of a railway station, where the co. 
had full power under their extended Act to take 
the lands of any individual for railway stations. 
The Act itself, being obtained for the purpose of 
making a station, referring expressly to Lands 
Clauses Consolidation Act, 1845 (c. 18).—Craw- 
FORD v. CHESTER & HOLYIEAD Ry. Co. (1847), 
10 L. T. O.S. 105; 11 Jur. 917. 

Annotation :—Refd. Doe d. utstead v. North Staffordsbire 
Ry. (1851), 16 Q. B. 626. 

268. ——— For ‘‘railway & works.’’] — Ques- 
tion, whether, under the words ‘‘ railway & works,”’ 
a railway co. had aright, by the compulsory powers 
of their Act, to take a piece of land for the pur- 
pose of building a station :—Held: they had.— 
COTHER v. MIDLAND Ry. Co. (1848), 2 Ph. 469; 5 
Ry. & Can. Cas. 187; 17 L. J. Ch. 285; 10 L. T. 
O. 8. 437; 41 BE. R. 1025, L. C. 

Annotations :—Refd. Sadd v. Maldon, Witham & Braintree 
Ky. (1851), 6 kxch. 143; Mid. Ry. v. Ambergate, Notting- 
ham & Boston & Eastern Junction Ky. (1853), 10 Hare, 
359; Powell Duffryn Steam Coal Co. v. Taff Vale Ry. 
(1873), 29 L. ‘I’. 675. 

269. Power to erect in company’s private Act— 
Inconsistent powers conferred on local authority— 
By prior & subsequent Acts.]—(1) Whenever the 
legislature has, by a special Act conferred powers 
oe gate a corpn. or body of comrs., for an object 
of public benefit, those powers are not affected 
by a subsequent statute giving to other persons, 
for another public purpose, inconsistent powers, 
in terms which, from their generality, would seem 
to overrule the powers given by the former Act. 

A railway co. were empowered by their special 
Act to widen a branch of their railway passing 
through London, & to build additional stations. 
In conformity with the powers so given they 
proceeded to erect a station on their land by the 
side of a aridotidee within the distance required 
to be left between buildings & highways in London, 
by the Metropolis Management Act, 1855 (c. 120), 
which had sed shortly after the special Act of 
the co. :—Held: the powers conferred on the co. 
by their special Act were not controlled by the 


—CITY OF BRANDON v. GRAND TRUNK 
PaocIFIc Co. & CANADIAN PACIFIC 


Ry. 
fae 1921), 27 Can. Ry. Cas. 450.— Murpny v 


PART II. SECT. 9, SUB-SECT. 2. 


267 i. Power to acquire land.)— 
. KINGSTON & PEMB 
ty. Co. (1886), 11 0. R. 302.—-CAN. 


RAILWAYS AND CANALS. 
| later statute, & the co. were authorised so to build 


their station. 
(2) By a statute passed prior to the railway Act 
the trustees of the particular highway had power 
to prevent any building being erected so near to 
the road as the station was being built. Metropolis 
Management Act, 1855 (c. 120), repealed this 
statute, & vested this authority in the managing 
body thereby constituted :—Held: the trustees 
of the road must be taken to have been present 
at the passing of the railway Act, as well as of 
the Metropolis Management Act, 1855 (c. 120), &, 
therefore, the powers given by the railway Act 
must prevail.—LONDON & BLACKWALL Ry. Co. 
v. OUSE Districr BOARD OF WoRKs (1856), 
3K. & J. 123; 26 L. J. Ch. 164; 28 L. T. O. 8S. 
140; 20 J. P.789; 5 W.R. 64; 69 HB. R. 1048. 
Annotations :—As to (1). Apld. poem ender Lyne Corn, 


v. h, [1898] 1 Q. - Daw v. Metropolitan 
Board of Works (1862), 12 C. B. N. S. 161; ornsey 
D. C. v. Smith, [1897] 1 Ch. 843; L N. W. Ry. v 
Runcorn Rh. C., [1898] 1 Ch. 34; Uckficld R v 
Crowborough District Water Co., [1899] 2 Q. B. 664. 
AB to (2) Apld. C.& 8. L. Ry. v. L. C. C., [1891] 2 Q. B. 
513. d. Daw v. Metropolitan Board of Works (1862), 12 
C.B S.161. Generally, L.&8 Ry. v. Myers 


(ssi), 43-5. B. 7317 Grand Junction Waterworks Co. 0. 
ampton U. C. (1898), 67 L. J. Q. B. 903 ; 

L. M. & 8. Ry. (1924), 23 L. G. R. 592. Mentd. L. O. 
Wandsworth & Putney Gas Co. (1900), 82 L. T. 562. 
270. Agreement to erect——Specific performance 

—Agreement to erect first class station..—On the 
purchase of land by a railway co. in 1838, the co. 
covenanted with the landowners that a piece of 
the land purchased should for ever thereafter be 
used as a first class station. The station was 
built, & the railway was completed in 1842; the 
railway co. was afterwards made part of a co. 
with a much greater length of railway. In 1869 
the landowner filed a bill to compel the co. to 
build a larger station, & to stop all the trains at 
that station :—Held: as the existing station had 
not been objected to, & had remained for many 
years, & as it did not appear that the passengers 
were numerous, the ct. would not compel a larger 
station to be built; but that as many trains as 
stopped at any other station between the termini 
of the original railway, excepting mail, express, & 
special trains, must stop at this station. 

(2) Where, by an Act of Parliament, power is 
given to the justices of the county to direct such 
works to be constructed & maintained by a railway 
co. as they may consider requisite for carrying out 
an efficient drainage of the adjoining land, the ct. 
will refuse to exercise a concurrent jurisdiction as 
well after the completion of the railway as during 
its construction.— Hoop v. NoRTH EASTERN Ky. 
Co. (1870), 6 Ch. App. 525; 23 L. T. 206; 18 
W.R. 473, LC. & L. J. 
arelane :—Generally, Mentd. Kennard v. Cory, [1922] 








271. Agreement to erect station at 
particular place—Vagueness of agreement.] —A 
railway co. agreed, for valuable consideration, 
with a landowner to erect, construct, & fit up a 
station on certain lands which they had bought 
from him. The agreement contained no further 
description of the station, nor any stipulations as 
to the use of it. The co. having refused to erect 
a station in the specified place, & substituted one 
at a distance of two miles :—Held: the case was 
one in which justice could be better done by an 


Ss. C. §0.—S. AF. 


m. Agreement. to erect—Construction 
of Sia shila ell be vo. GREAT 


ROKE , 
a Ry. Co. (1878), 3 A. R. 412. 


A int i lateral occas ane 267 il. ]— HEATHOOTE ¥ ; 
v. ORTH RITISH Y. ° reecacmmen! erin ° 
Dunl. (Ct. of Sess.) {313.2800 oe COLONIAL GOVERNMENT (1906), 23 n—— ——.]—ScHimHwaur & 


Part IJ.—ConstrrRucTION AND REparIrR oF RAILWAYS. 


inquiry as to damages than by a decree for specific 
performance.—-WILSON v. NORTHAMPTON & BAN- 
BURY JUNCTION Ry. Co. (1874), 9 Ch. APP. 279 ; 
43 L. J. Ch. 503; 30 L. T. 147; 22 W. R. 380, 
L. 0. & L. JJ. 

notanon + Menta. Abrahams v. Herbert Relach, [19232] 


272. —- ——- Other company 
lease on working agreement.]—-The S. Railway co. 
purchased lands from C., & agreed to erect a 
station at A., & that the trains should stop there 
for passengers & luggage. They entered into 
possession of the lands before the conveyance 
was executed, but did not erect a station, & C. 
served a writ of ejectment upon them. The S. 
co. then filed their bill against C. praying for the 
specific performance of the contract. A decree 
was made ordering specific performance, & C. 
should exccute a proper conveyance of the lands, 
& that such conveyance should contain a covenant 
by the S. co. to erect the station, & that trains 
should stop there for passengers & luggage. This 
conveyance was duly executed. Under Acts of 
Parliament of 1867 & 1873, confirming agreements 
between the S. co. & the L. S. W. co., the latter 
co. were empowered to take a lease for one 
thousand years of the S. railway, & to work it, & 
were, during such lease, to be liable to all duties & 
obligations to which the S. co., if the Acts had not 
been passed, would be subject & liable. No 





station was erected. On bill filed by C. against. 


both cos. :—Held: though the L. S. W. co. were 
necessary parties to the suit, no case whatever had 
been made out against them inasmuch as they 
were not bound either in law or in equity by the 
covenant entered into by the S. co. with C. to 
erect a station, but they would be bound, when 
the station was made, to stop their trains there.— 
CHURCHILL v. SALISBURY & DorsET Ry. Co. 
(1875), 23 W. R. 894, L. JJ. 

~~ Stopping of trains.]|—See Nos. 270, 272, ante. 

278. Statutory contract not to erect — Public 
convenience—Injunction.|—-In an action brought 
to obtain a mandatory injunction to compel 
defts. to pull down a goods station & cattle sheds 
which they had erected one hundred & forty 
yards from Bala station, in the face of a railway 
Act which provided, ‘‘ that at that station there 
should be no goods or cattle station, etc.” pltf. 
had not objected to the buildings until they 
were nearly completed, owing to his being abroad 
at the time, & ignorant of their erection until his 
return. Defts. contended that the buildings 
in question had not been erected ‘“‘ at ’’ the station, 
as they were one hundred & forty yards off; 
that, if they had been, it was for the public con- 
venience they should be there, & that pltf. was 
precluded by his acquiescence from now obtaining 
a mandatory injunction to remove :—Held: by 
the railway Act defts. had made a statutory con- 
tract not to do what the ct. was of opinion they 
had done, so the question of public convenience 
did not apply, & the acquiescence of pltf. was not 
such as would preclude him from obtaining the 
injunction, but the ct. would grant one, compelling 
defts. to remove the buildings as prayed.—PRICE 
aa a & FeEstinioa Ry. Co. (1884), 50 L. T. 


OXFORD v. CANADA SOUTHERN Ry. Co. 
(1881), 28 Gr. 236.—CAN. 


-F—NORQUAY t. GRAND 


0ofw«€__—— 
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274. Infringement of building line — Powers 
under special Act.|—-A railway co. was empowered 
oe @ special Act passed subsequently to the 

etropolis Management (Amendment) Act, 1862 
(c. 102), to make under a street in London a sub- 
way ‘‘ with all necessary works connected there- 
with,’”’ & to take & use such of the lands delineated 
on the deposited plans, & described in the deposited 
books of reference as might be required for that 
pur The co. built in the street within the 
imits of deviation a station, a part of which 
projected beyond the general line of buildings. 
This station was necessary for the purposes 
of the railway, & apart from the provisions of the 
Metropolis Management Acts was unobjectionable, 
but it could have been erected within the general 
line of buildings without any inconvenience except 
a considerable increase of expense :—Held: the 
station being necessary, the special Act empowered 
the co. to make it upon any of the scheduled lands 
lying within the limits of deviation; the effect 
was to repeal Metropolis Management (Amend- 
ment) Act, 1862 (c. 102), s. 75, so far as related 
to the station, & there was therefore no jurisdiction 
to make an order under that sect. for the demolition 
of the projecting part.—Ciry & SoutTH LONDON 
Ry. Co. v. LONDON County CoUNCIL, [1891] 
2Q. B. 613; 60L. J. M. C. 149; 65 L. T. 362 ; 
56 J. P. 6; 40 W. R. 166; 7 T. L. R. 643, 


C. A. 

tations :—Consd. Kershaw v. L. M. & S. Ry. (1024), 
23 L. G. R. 592. Refd. L. GC. C. v. London School Board, 
[1892] 2 Q. B. 606; L. & N. W. Ry. v. Runcorn Ml. C., 
{1898} 1 Ch. 34; Stretford U. D. C. v. Manchester South 
Junction & Altrincham Ry. (1903), 68 J. P. 59; Surrey 
Commercial Dock Co. v. Berinondsey Corpn., [1904] 1 
K. B. 474. Mentd. Ucktield Rt. C. v. Crowborough Dis- 
trict Water Co., [1899] 2 Q. B. 664; L. C. C. v. Wands- 
worth & Putney Gas Co. (1900), 82 L. T. 562; White- 
chapel Board of Works v. Crow (1901), 84 L. T. 595; 
Moran v. Marsland, [1909] 1 K. B. 744. 


SuB-sEctT. 3.—FACILITIES TO PASSENGERS 
AND PUBLIC. 


See Carriers, Vol. VIII., pp. 145-147, Nos. 
953-967. 

275. Duty of company to provide — Fencing of 
station.|—A railway co. is bound so to fence a 
station that the public may not be misled, by 
seeing a place unfenced, into injuring themselves 
by passing that way, being the shortest, to the 
station.—- BurGEss v. GREAT WESTERN Ity. Co. 
(1858), 32 L. T. O. S. 76. 

276. ——~— Suitable means for alighting of 
passengers.|—A railway train drew up at a small 
station with the engine & part of one of the 
carriages beyond the platform. A passenger in 
that carriage, having parcels in her hands, opened 
the door & waited on the iron step some time 
for assistance ; but, no one coming to assist, she, 
fearing that the train would move on, tried to 
alight by getting on to the footboard, & in so 
dving fell & injured herself for which injury she 
brought an action against the co. 

Railway cos. are bound to find at every station 
reasonable means for passengers to alight 
(MELLISH, L.J.)—Rosson v. Norra HASTERN 


assengers.J}—Where a railway train 
8s at rest beside a platform, which is 
insufficient in length to accommodate 
all the carriages composing the viel 


- & 
TRUNK PaciFic Town & DEVELOP- b d 
CANADIAN Pacriric Ry. Co. (1913), 24 railway cos. or comrs. are boun 

MENT Co. (1915), 32 W. L. R. 756; 9 : ‘ : ' : ovide such facilities as in the opinion 
W. WR. 847; 95 D. 0.8. 50.—OAN. > J+ R308, 15 Can. Hy. Cas. 523; prove ary ‘aro necessary to assist 
p. Termint.}—RETAIL MERCHANTS assengers desirous of entering or 
ON. 2. RPC Pactrro Ry. Co. 276 1. Duty of company to provide— len the carriages which project 
(1918), 26 Can. Ry. Cas. 107.—CAN. Sutiable means for ‘alighting of beyond such platform.—SMITH v. 
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& 13.) 


Ry. Co. (1876), 2 Q. B. D. 85; 46 L. J. Q. B. 50; 
35 L. T. 5635; 415. P.204; 25 W. R. 418, C. A. 


Annotations -—Consd. Met. Ry. v. Jackson (1877), App. Cas. 
193; Watkins v. G. W. We (1877), 46 L. J. Q. B. 817. 
Mentd. Ioso v. N. E. Ry. (1876), 2 Ex. D. 248. 


277. Suitable means of egress.] — Where 
pitf.’s servant, who was in charge of two horses, 
& was about to take them from a railway station 
belonging to defts., was directed by one of the 
porters to take the horses across the line, the only 
available mode of egress, & the rails being seven 
inches above the sleepers, & several points being 
open, the foot of one of the horses was caught, & 
his leg broken :—Held: there was evidence of 
negligence to go to the jury, & the verdict found 
for pltf. should not be disturbed.—BURTON uv. 
MANCIIESTER, SHEFFIELD & LINCOLNSHIRE Ky. 
Co. (1876), 40 J. DP. 664. 

278. Lighting of station.|—BRYCE HWING 
v. SOUTH EASTERN Hy. Co. (1892), 8 T. L. R. 679. 

279. Entrance — Continuation after other 
entrance provided.| -—- NOTTINGHAM CORPN. vv. 
MIDLAND Ity. Co., No. 643, post. 

280. Stopping of trains at stations—Agreement 
to erect station—-First class station.|—-Hoop v. 
Nor tu HASTERN Ry. Co., No. 270, ante. 

281. ——— é& stop for ae ee a 
CHURCHILL v. SALISBURY & Dorset Ry. Co., 
No. 272, ante. 

282. Passenger trains—-What is 
*‘ passenger train.’’|—-Ly feu charter, dated 1863, 
between A., the proprietor of land through which 
a railway was authorised to run, & the railway co., 
it was provided that the co. should be bound 
to ercct on a piece of ground conveyed to them by 
A. at a nominal feu rent, a station for passengers 
& goods travelling by the railway, at which all 
passenger trains shall regularly stop, to be called 
Crathes Station. The station was erected. Sub- 
sequently certain trains were run, namely 
(a) excursion trains at low fares to certain places 
on the line, but not to Crathes Station. They were 
advertised by special handbills, & were not 
included in the timetables except in error; 
(b) trains called the Queen’s messenger trains, run 
by arrangement with the Llome Office, who paid 
the railway co. a subsidy; (c) trains called the 
Post Office trains, run by arrangement with the 
Post Office, who also paid a subsidy. The Queen’s 
messenger trains & the Post Office trains only ran 
during Her Majesty’s stay at Balmoral; but they 
were advertised in the railway co.’s timetable, 
& a Eh passengers were allowed to travel by 
them. They stopped at Crathes by signal, but 











ed 








VICTORIAN RAILWAYS ComR. (1902), 
28 V. L. R. 44.— AUS. 

277 i. —-— Suitable means of egresa.] 
—_— <ER v. GREAT WESTERN Ky. 
Co. (1859), 8 C. Pp. 161.—CAN. 

277 ii. -}—A railway co. 
are bound to provide for passengers 
safe means of ingress to & egress from 
its stations.—OLDRIGHY wv. GRAND 
TRUNK Ry. Co. OF CANADA (1895), 
22 A. Rh. 286.—CAN. 








278 iv. —— 


278 i. paces nancies Lighting of station.}—- 278 Vv. oar aan -—-—.]—McGINNEY v. 
SWEENEY v. BoaRD oF LAND & GCanapiAN Paciric Ry. Co. (1890), 
onus (1878), 4 V. L. 1t. (L.) 440.— 7 Man. L. R. 151.—CAN. 


278 vi. 





278 ii. -——— ——.]— BURKE 1. 
BoaRpD oF Land & Works (1883), 
9 V. L. R. (L.) 350.—AUS. 
been on the station before, though not 
at night, in leayv he misjudged his 
distanoe from the side of the pen 
fell & broke his leg :—Held: the 
platform in its unlighted condition was 








cow & 8. W 


dangerous & unsafe, but the danger 
Was not so great that a 
would not have run the 
the station & pltf. was not guilty of 
contributory negligence.——-Bonpn _ v. 
SOUTH AUSTRALIAN RAILWAYS COMR., 
[1923] 8. A. S. R. 205.—AUS. 





—CuUR 
WINDSOR & ANNAPOLIS Ry. Co. 
we 9 N. S. R. (3 G. & O.) 493.— 


——.)—KNOWLTON Vv. 
Hypro ELEcTRic PoWER COMMISSION 
OF ONTARIO, [1926] 1 D. L. R. 217; 
58 O. i. R, 80.—CAN. 

—~—.]—-ROE v. GuLas- 
» Ry. Co. Gee’. 17 R. 
(Ct. of Sess.) 59; 27 Se. L. R. 38. 
SCOT. 


278 viii. —— ——.}~—M‘KEEVER v. 


RAILWAYS AND CANALS. 


did not stop regularly for setting down or taking 
up passengers. There was no contract with the 
Home Office or Post Office that they should not 
do so. A. sought a declarator that all trains, 
including the above, except only such as might be 
hired for an individual or individuals for his or 
their exclusive use, should regularly stop :—Held : 
the trains called the Queen’s messenger trains, 
& the Post Office trains, fell within the terms 
of the contract; but the excursion trains in the 
circumstances materially differed from ordinary 
a mger trains & did not come within the obliga- 
tion.—_ BURNETT v. GREAT NORTH OF SCOTLAND 
Ry. Co. (1885), 10 App. Cas, 147; 54 L. J. Q. B. 
531; 53 L. T. 507. 

283. ———- ——— Temporary station afterwards 
becoming permanent.]—By an Act of Parliament 
obtained in 1833, by a railway co. it was (inter alia) 
enacted that the co. shall erect & maintain a 
temporary goods & passenger station on an estate 
at a point to be agreed upon by the co. & the 
owners of the estate, & at the station all ordinary 
trains shall stop for the purpose of traffic, but 
providing always that if on the expiration of five 
years from the opening of the line, the traffic 
done at such time shall not be sufficient to 
remunerate the co. for the maintenance of the 
station, the obligation to maintain the station 
shall be no longer binding on the co.; & it was 
further provided for determining whether such 
station shall be maintained or shall be abandoned 
as aforesaid, the decision of two arbiters named 
shall be final & binding. ... 

A station was erected in accordance with the 
enactment, & no proposal was at any time made to 
abandon it. Before five years had expired the 
railway co. & the owner of the estate entered into 
an agreement which proceeded on a recital of the 
above enactment, & on the narrative that it had 
been agreed in consideration of the advantage 
to be acquired by the railway co. as after provided 
that the station shall be completed not as a 
temporary but as a permanent station, & by which 
the railway co. became bound to complete the 
station as a permanent goods & passenger station 
& thereafter to maintain & uphold it in all time 
comi The proprietor became bound to con- 
tribute £445, to the cost of completing the station, 
which was estimated at £680, & came under other 
obligations. The agreement made no mention 
of the stopping of trains except in the recital of 
the above clause. The station was completed in 
accordance with the agreement. In 1892, the 
then owner of the estate brought an action against 
the railway co. to have it declared that they were 
bound to stop all ordinary trains at the station :— 


CALEDONIAN Ry. Co. (1900), 2 F. 
rudent man eye Ne Sess.) 1085; 37 Sc. L. RK. 816.— 


k of leaving 


r. Stopping of trains at stations— 
Agreement to erect station.}—A railway 
co. covenanted ‘‘ to erect & maintain 
a permanent freight & passenger 
station’? at G. Shortly afterwards the 
road was leased, with notice of this 
agreement, to defts. who discontinued 
G. as a regular station, merely stopping 
there when there were any passengers 
to be let down or taken up :—Held: 
the mere erection of station buildings 
was not a fulfilment of the covenant, 
& the municipality was entitled to 
have it specifically performed.—CoRPN. 
OF THE TOWNSHIP OF WALLACE Ut. 
GREAT WESTERN Ry. Co. (1878), 3 
A. R. 44.—CAN. 


t. ———.]}— BROME COUNTY (CITIZENS 
— OF) v. CANADIAN PacIFIo Ry. i 
ABERCORN STATION CASE) (1925), 
) Can. Ry. Cas. 172.—CAN. 


WIN v. 


-] 


Part II.—ConstTRUCTION AND REPAIR OF RAILWAYS. 


Held: the obligation imposed on the railway co. 
to stop all ordinary trains at the station remained 
after the station became permanent.—GILMOUR 
vy. NortTuH British Ry. Co. (1893), 20 R. (Ct. of 
Sess.) (H. L.) 53. 

.]|—See, also, CARRIERS, Vol. VIII., p. 151, 
No. 988. 





Sect. 10.—SUBSOIL AND TUNNELS. 

See Railways Clauses Consolidation Act, 1845 
(c. 20), ss. 77-85. 

Right to support over mines.]—See Com- 
PULSORY PURCHASE OF LAND, Vol. XI., pp. 152, 
153, 158, 159, Nos. 347-353, 382, 383, 387-391 ; 
MINEs, Vol. XXXIV., p. 711, Nos. 965, 966. 

Powers regarding tunnels & lands over tunnels.]— 
See COMPULSORY PURCHASE OF LAND, Vol. XI., 
pp. 106, 122, 182, 283, Nos. 30-33, 146, 600, 
2115-2118. 


Srcr. 11.—WORKS BY SEA AND TIDAL 
WATERS. 
See Railways Clauses Consolidation Act, 1845 
(c. 20), 8.17; Harbours Transfer Act, 1862 (c. 69), 


ss. 6, 8; Railway Clauses Act, 1863 (c. 92), 
ss. 13, 16-18; Crown Lands Act, 1866 (c. 62), 
ss. 7-29. 


284. Removal of debris of work—Broken bridge 
in navigable river—Construction of private Act.|]— 
A railway Act gave the North British Railway 
authority to erect a new bridge over the Tay a 
little higher up the river than one blown down 
on J)ec. 28, 1879. <A sect. of this Act provided 
‘the co. shall abandon & cause to be disused as 
a railway so much of the North British Railway 
as lies between the respective points of junction 
therewith of railway No. 1 & railway No. 2; & 
shall remove the ruins & débris of the old bridge 
& all obstructions interfering with the navigation 
caused by the old bridge to the satisfaction of the 
Board of Trade.” The magistrates of Perth whose 
jurisdiction extends down the river to within 
about three miles of the old bridge raised an action 
for declarator & implement :—Held: the special 
Act imposed an absolute obligation to remove the 
whole ruins & débris of the old bridge; & the Act 
did not give the Board of Trade a discretionary 
power to dispense with the performance of any 
part of this obligation; & it followed that resps. 
had an interest to obtain a declarator as to the 
extent of the obligation.—NortH BritTisu Ry. 
a PrrtH CoRPNn. (1885), 10 App. Cas. 579, 
H. L. 


Sect. 12.—TEMPORARY USE OF LAND. 

See Railway Regulation Act, 1842 (c. 55), 
ss. 14, 15; Railways Clauses Consolidation Act, 
1845 (c. 20), ss. 30-44; Railway Construction 
Facilities Act, 1864 (c. 121), s. 31. 

285. Notice of intention to occupy lands—Must 
state purpose for which required.]|—A railway co. 
gave a landowner notice of their intention to take 


PART II. SECT. 10. 
a. Compensation for removal of 


OO RY. Go. (ae § owe 
URON Y. ° , e es eo 
282.—-CAN. PART II. SECT. 12. 


d. Notice of intention to occupy 
Ne ae ee Ay, aia lands, }—Where a railway co. gives ton 


Pacrric Ry. Co. (B 


PROVINCE OF BRITISH COLUMBIA Ut. 
CANADIAN Pacirio Ry. Co. (1903), 
10 B. C. R. 108.—CAN. 


301 


portions of his land for the purposes of their 
railway, whereupon a treaty was commenced, 
pending which the co., without notice to him, 
proceeded, under Lands Clauses Consolidation 
Act, 1845 (c. 18), 5. 85, to have the lands valued, 
& caused a bond to be delivered conditioned for 
payment on demand of the purchase-money to 
pltf., or for the deposit of the same on demand in 
the bank; & on the bond was indorsed a receipt 
of the Accountant-Gencral, by which he certified 
that he had received the sum mentioned in the 
bond, & had placed the same to the credit of 
‘““Ex parte The Great Northern Railway co. the 
Account of T. PP.’ The co. afterwards gave 
another notice, that they required certain lands 
coloured yellow, under Railways Clauses Con- 
solidation Act, 1845 (c. 20), s. 32, for the temporary 
purposes mentioned therein, generally, & without 
stating the particular purpose for which such lands 
were required :—Held: where lands are required 
by a co. for temporary purposes, the notices should 
specify the particular purpose for which such lands 
are required.—POYNDER v. GREAT NORTHERN 
Ry. Co. (1847), 5 Ry. & Can. Cas. 196; 16 Sim. 
3; 91. T. 0.8. 531; 11 Jur. 646; 60 E.R. 773; 
on appeal, 2 Ph. 330, L. C. 


Annotations :—Refd. Willey v. S&S. Ih. Ry. (1849), 1 HW. & Tw. 
56; Cotter v. Met. Ry. (1864), 10 Lt. 777. 4 


286. Use causing injury to adjoining owners— 
Injunction.]—Motion for an injunction to restrain 
the user of a temporary ballast line of railway, 
laid down for the purposes of the construction of 
a permanent line, in such a@ manner as to cause 
injury to pltfs.’ houses, very considerable damage 
having already been done to the houses. At the 
hearing of the motion, it appeared that the ballast 
line had been wholly removed; the motion was 
therefore refused, the ct. reserving the considera- 
tion of costs.—SnERSBY v. SOUTH EASTERN Ry. 
Co. (1849), 138 L. T. O. S. 252; 13 Jur. 689, 

287. Purposes for which lands may be occupied 
—Railways Clauses Consolidation Act, 1845 (c. 20), 
s 32—Erection of mortar mill.]|—IFenwick v. 
Kasr LONDON Ky. Co., No. 59, ante. 

288. Laying roads-——-Tramway for 
carrying materials.|—The authority given by Rail- 
ways Clauses Consolidation Act, 1845 (c. 20), 
s. 32, to take temporary possession of land for the 
purpose of forming roads does not include taking 
for the purpose of forming a railroad. Jand can 
only be so taken when the taking is necessary, & 
mere saving of expense does not constitute 
necessity. Morris v. TOTTENHAM & Forest GATE 
Ry. Co., [1892] 2 Ch. 47; 61 1. J. Ch. 215; 66 
L. T. 585; 40 W. R. 310; 8 T. L. R. 286; 36 
Sol. Jo. 232. 

289. Necessity for occupation—Not mere saving 
of expense.'—Morris v. TOTTENHAM & FOREST 
GATE Ry. Co., No. 288, ante. 








SrcT. 13.—REPAIRS. 
See Railways Clauses Consolidation Act, 1845 
(c. 20), ss. 3, 58, 65. 
290. Repair of roads-—-Order of justices to 


to be taken.—-WEDDERBURN v. NORTH 
Britisn Ry. Co. (1871), 9 Macph. 
ee. Sess.) 896; 43 Sc. Jur. 488.— 





6. ~—CARSLAW v. M‘ALPINE & 
Sons (1899), 2 F. (Ct. of Sess.) 239; 
37 Sc. L. R. 168; 78. L. T. 251.— 


ys’ notice, under Railway Clauses SCOT. 
W. W. R. 500.—CAN. Act, 1845, that they intend to occupy t. Rights of third partics protected. }— 
PART Il. SECT. 11 lands for temporary purposes, it is DONALD v. HUMPHREY (18 ”, 1 Dunol. 
: co not necessary that the notice shall (Ct. of Sess.) 1184; 14 Eac. Coll. 
©, Obstruction of sewer.}—A.-G. FOR specify the uses for which the lands are 1206.—8COT. 
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Sect. 18.—Repairs. Sects. 14 & 15.] 


repair—Form of order—Particulars of damage 
done.J—An order of justices, made under Rail- 
ways Clauses Consolidation Act, 1845 (c. 20), 
8. 58, directing a railway co. to repair damage 
done by them to a road, need not specify the 
particulars of the damage done or of the repairs 
ordered, if it states the length of road injured, & 
directs the damage so done to be made good. | 

Such an order as well as a conviction adjudging 
@ penalty for its disobedience may include several 
roads situate in the same parish.—LONDON & 
NorRtTH WESTERN Ry. Co. v. WETHERALL (1851), 
20 L. J. Q. B. 337; 16 L. T. O. S. 488; 16 J. P. 
4; 15 Jur. 247. . 

291. ——— ——— Length of road injured.] 
— LONDON & NORTH-WESTERN Ry. Co. vw. 
WETHERALL, No. 290, ante. 

292. —— Direction to repair.| — 
& NortTH-WESTERN Ry. Co. wv. 
WRETHERALL, No. 290, ante. 

293. ——— ——— May include several roads.]| 
—LONDON & NorRTH-WESTERN Ry. Co. v. 
WETHUERALL, No. 290, ante. 

294. ——- Penalty for disobedience — 
Jurisdiction of justices.|—Railways Clauses Con- 
solidation Act, 1845 (c. 20), s. 58, provides that if 
a co. in the course of making the railway shall use 
or interfere with any road, the co. shall make good 
all damage, & if any question arise as to the damage 
or the repair thereof, ‘‘ such question shall be 
referred to two justices, & such justices may direct 
such repairs to be made, & within such period as 
they think reasonable, & may impose on the co. 
for not carrying into effect such repairs any penalty 
not exceeding £5 per day ”’ :—Held: thesame two 
justices who make the order for the repairs, & 
none others, are the proper persons to impose the 
penalty for not carrying it into effect.—R. v. 
RAWSON, ETC. WEST RIDING OF YORKSHIRE JJ. 
(1866), 6 B. & S. 802; 15 L. T. 179; 31 J. P. 
564; 122 lb. R. 1389. 

295. On interference with road— What 
amounts to interference—Taking down & rebuilding 
bridge.|—On a motion for a mandamus to a rail- 
way co. to repair a portion of a road, it appeared 
that the co. had, in pursuance of the powers in 
their Act, caused a county bridge to be pulled 
down, & had erected another bridge in its place, 
whereby the county were absolved from their 
liability to repair the approaches to the bridge. 
The co., when they built the new bridge, agreed 
with the trustees of the road to repair those 
approaches, but neglected to do so, & the road 
became out of repair :—Held: a mandamus would 
not lie against the railway co. to repair the ap- 
proaches, & the taking down the bridge & rebuild- 
ing it, was not such an “‘ interference ’’ with the 
road within Railways Clauses Consolidation Act, 
1845 (c. 20), s. 58, as made the railway co. liable 
to repair it.—He EXETER & CREDITON Ry. Cu., 




















595.—CAN. 


k. ——.]—W. 


PART II. SECT. 14. 


g. Obstruction of surface i a 
Apart from negligence, if, in_ the 
natural user of land, water accumulates 
& escapes & ures an adjoining 
owner’s land, the oining owner has 
no redress, but if, by a non-natural 
user of land, water escapes, then the 
adjoining owner can recover against 
the person from whose land the water 
escaped.—PEERS v. VICTORIAN RAIL- 


SERS 
sd e 


struct. 
or 
injuriously affec 


h. aoa ie Gan v. HAMILTON & 
Toronto Ry. Co. (1856), 18 U. O. RB. 


TRUNK Ry. Co (1858 16 U oR 
561.—CAN. » See 

1, ——~—.]—UTIrer 
Ry. Co. (1859), 17 U. C. R. 392.—CAN. 
}—Where a watercourse has 
been diverted by a railway co. in con- 


their line, without fil 
ng notice 
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Ex p. EXETER RoAps Trustess (1852), 19 L. T. 
O. S. 190; 16 J. P. 441; 16 Jur. 669. 

296. ——- Damage to road during construction— 
Carriage of materials in contractor’s vehicle.}|— 
Railways Clauses Consolidation Act, 1845 (c. 20), 
s. 58, enacts, ‘‘ if in the course of making the 
railway the co. shall use or interfere with any road 
they shall from time to time make good all damage 
done by them to such road”’; & if any question 
shall arise as to damage or repair, it shall be 
referred to two justices; & they may direct such 
repairs, & within such period, as they think 
reasonable, & may impose on the co. for not repair- 
ing & penalty, which shall be paid to the surveyor, 
etc., of the road interfered with if a public road, 
or to the owner if a private road: provided that 
in determining any such question with regard to 
a turnpike road the justices sha]l make allowance 
for any tolls paid by the co. on such road in the 
course of the using thereof :—Held: justices had 
power to make an order upon a railway co. to repair 
highways which they had used by the carriage of 
materials over them for making the railway & 
works, although the materials were carried in the 
carts of contractors or of other persons employed 
by them.—West RIDING & GrRimsBY Ry. Co. v. 
WAKEFIELD LocaL BOARD OF HEALTH (1864), 5 
B. & S. 478; 33 L. J. M. C. 174; 28 J. P. 598; 
oe N. S. 1046; 12 W. R. 1076; 122 EB. R. 
Annotation :—Apld. Barnett v. Hoo Highway Board (1882), 

46 J. P. 805. 

297. —— ———.]—-B. was employed by a 
contractor, C., to build a bridge over the H. rail- 
way for the railway co., & in doing so about 40 
tons of bricks per day were carried in carts with 
broad wheels over the highway & did no damage ; 
but he afterwards used a traction engine of 9 tons 
to draw two trucks loaded with bricks, each truck 
8 tons, & caused damage for several days, & the 
damage amounted to £137. On a proceeding 
under Public Works Loans Act, 1881 (c. 77), 
s. 23, for causing extraordinary traffic :—Held: 
the remedy was applicable, though under Rail- 
way Clauses Act, 1845 (c. 30), 5. 58, the co. might 
be proceeded against to make good all such 
damage.—BARNETT v. Hoo Highway Boarp 
(1882), 46 J. P. 805, D. C. 

298. Demolition of bridge—Agreement to repair 
approaches to new bridge —Mandamus.! — Re 
EXETER & CREDITON Ry. Co., Hau p. EXETER 
Roapbs TRUSTEES, No. 295, ante. 

Repairs to bridges.|—-See Sect. 3, sub-sect. 1, 
B. & C., ante. 





Sect. 14.—INTERFERENCE WITH WATER 
AND GAS. 


See Railways Clauses Consolidation Act, 1845 
(c. 20), ss. 18-23. 





n. .}~—Held: no duty or obliga- 
tion was pmpoed on deft. railway co. 
to see that pitfs. had an outlet through 
their ditch for the water which collected 


on their lands.—HoRNBY vo. NEW 
v. GREAT WESTERN ‘WretMINSTRR SOUTHERN Ry. Co. 
(1899), 6 B. C. R. 588.—CAN. 


Lv. EDINBURGH & 


}—-SaMUE 
Ry. Co. 


waer. (ore 1850), 13 Dunl. 
the landowner : , nl. 
hae aright of gotsqOt Sess.) 812; 23 So. Jur. 126. 


action, & is not limited to an arbn.— 
ARTHUR v. GRAND TRUNK 
Geer 25 O. R. 373; 22 A, 


p. Damage to city water supply.} 
R. vo. St. JOHN WATER COMRS. (1889), 
19 8. C, R. 125.—CAN. 


Ry. Co. 
R. 89,— 


Part IJ.—ConsTRucTION AND Reparm or Raitways. 


Sect. 15.—MISCELLANEOUS WORKS. 


209. Gauge— Power to use broad & narrow 
gauge-—Opening of narrow gauge before completion 
of broad gauge—Injunction.|—-A broad gauge rail- 
way co. were shareholders in a mixed gauge rail- 
way co., who, by their Act were bound to construct 
their line throughout on the broad gauge, & as 
to part on the narrow gauge also. In Mar. 1852, 
they filed a bill, stating that the mixed gauge 
railway co. were about to construct the line 
throughout on the narrow gauge although their 
funds were insufficient to enable them to do so 
& also to comply with their Act as to laying down 
the broad gauge. The bill sought an injunction 
to restrain the opening of any part of the narrow 
gauge line & the further construction upon that 
gauge until the broad gauge was complete. In 
Apr. 1852, the injunction was refused. m that 
time contests were carried on in Parliament 
between the two cos. ending in the rejection of 
certain bills solicited by the mixed gauge co. 
From Aug. 1852, to Jan. 1853, a correspondence 
was carried on between them, as to traffic arrange- 
ments. In Jan. 1853, the broad gauge co. 
instituted a new suit, seeking an injunction to 
restrain the opening by the mixed gauge railway 
co. of any portion of the line upon the narrow 
gauge before the broad gauge was completed. In 
the same month they moved for an injunction in 
the new suit, & also appealed from the refusal of 
the injunction in Apr. 1852:—Held: both 
motions were too late.-—GREAT WESTERN Ry. Co. 
v. OXFORD, WORCESTER & WOLVERHAMPTON Ry, 
Co. (1853), 3 De G. M. & G. 341; 43 E.R. 133, 
L. JJ.; affg. (1852), 5 De G. & Sm. 437, 

Annotation :—Refd. Hawkes v. Eastern Counties Ry. (1852), 

16 Jur. 1051. 

300. Screens—- Duty to screen  line— Horse 
frightened by locomotive at station—Negligence.|— 
In an action against defts., a railway co., it appeared 
that pltfs. were leaving a station belonging to 
defts. in a carriage, when the horse was frightened 
by the sight & sound of a locomotive engine at 
the station which was blowing off steam & the 
carriage was upset & pltfs. injured. It did not 
appear that the engine was defective or that it 
was used in an improper manner or that the 
approach to the station was inconvenient, but 
the jury found that defts. were guilty of negligence 
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in not screening the railway from the roadway 
leading to the aiation. & that such negligence had 
caused the accident :—Held: defts. were not 
liable, as there was no evidence of any obligation 
on their part to screen the railway from the road. 
—SIMKIN v. ran & NorTH WESTERN Ry. Co. 
(1888), 21 Q. B. D. 453; 59 L. T. 797; 53 J. P. 
85; 4T. L. R. 699, CO. A. 

Annotations :—Apld. Ramsden v. oe & fe Ry. (1888), 53 


J. P. 183; Norman v. G. W. Ry., [1915] 1 Oy 7 ane 
Refd. Brackley v. Mid. Ry. Coie 114 L. T. 1150. 


801. Toll boards—Publication of tolls —Atwals 
gamation of company & erection of new toll board— 
Old board remaining charging different rates.]— 
Two railways were amalgamated & a new common 
name substituted, & a new toll board, with the 
common name charging increased toll, was put 
up at the station, but the old board of one of the 
amalgamated cos. still remained up, charging the 
lower toll :—Held: a sufficient compliance with 
Railways Clauses Consolidation Act, 1845 (c. 20), 
s. 93, & they were entitled to exact the increased 
toll.—_NortH EAsTERN Ivy. Co. v. Nora (1858), 
30 L. T. O. S. 824, Ex. Ch. 

- What are tolls requiring publication. |- 
See CARRIERS, Vol. VIII., pp. 197, 218, Nos. 
1254, 1388. 

302. Underpinning adjoining property—By wall 
acting also as retaining wall.|—A railway co. had 
abet to underpin or strengthen buildings on 

nds adjoining their line. ‘They carried their 
line in a deep cutting close beside a building 
belonging to pltfs., & having given the required 
notice that they intended to underpin this building, 
they made a wall of concrete to support pltfs.’ 
building, part of the thickness of which was under 
pitfs.’ building, & part on the co.’s land, the whole 
wall forming the retaining wall of the railway 
cutting :—Held: the fact that the concrete wall 
was also the retaining wall] of the railway did not 
make it the Iess an “‘ underpinning ’’ within the 
railway Act; & therefore the co. had not acted 
beyond their powers in making the wall on pltfs.’ 
land.—STEVENS v. METROPOLITAN DistRIcT Ky. 
Co. (1885), 29 Ch. D. 60; 54 L. J. Ch. 7873; 62 
L. T. 882; 33 W. R. 5381; 1 'T. L. BR. 282, C. A. 

Milestones .}—Sce CARRIERS, Vol. VIII., p. 218, 


PART II. SECT. 15. 


Power to enter land—To cut 
limber. }—-31 Vict. c. 13, 3. 8, gives no 
power to persons who have contracted 
to supply sleepers to be used on the 
Intercolonial Railway, to enter on 
La lands without the owner’s 

ion, & cut timber for the pur- 

noes of supplying such sleepers.— 
paar ee ING (1875), 2 Pug. 526. 


r. ——— To take gravel.J—The defts. 
endeavoured to justify their action 
under 44 Vict. c. 1, s. 19, sched. A., 
which authorises a co. to take from 
adjacent public lands gravel for the 
construction of the railway. The 
evidence showed that the gravel was 
used for maintenance of the right of 

y :—Held: the statute referred to 
aid. not authorise the taking except 
for the purpose of construction, which 
did not inolude maintenance of the 
right of way.—SMYTH v. CANADIAN 
Pacirric Ry. Co. (1908), 8 W. L. R. 

1 Sask. L. R. 1 


700; 65; 8 Can. Ry. 
Cas. 265 5.—CAN 
t. Cutting ties.}—Where pltfs. were 


No. 1388. 
Accommodation crossings.!—- See Part IV., 
Sect. 4, post. 
to supply ties, but defts. were to f, ——.]—TOWN OF BRIGHTON v. 
obtain permits for the cutt of such CANADIAN Pacirio & CANADIAN 


ties, the burden of finding limits whcre 
such tics can be obtained is on the 
defts.—KxELLY & CLOSE v. NEPIGON 
CONSTRUCTION Co. (1912), 23 O. W. R. 
298; 4 O. W.N. 279; 8 D.L. R.16.— 
CAN. 

a. Power to increase switches. |}—Re 
WaDDINGTON & Toronto & YORK 
RaviaL Ry. Co. ais) 23 O. W. R. 
775; 40.W.N. 617; 9D. L. R. 81.— 
CAN. 

b. Interawitching facilitics.]|—BRANT- 
FORD MANUFACTURERS v. LAKE ERIE 
& Ap a pal Ry. Co. (1916), 31 Can. 
a Cas. 1 AN. 





_J}—SIMCOE MANUFACTURERS : 
& SHIPPERS v. LAKE Erie & NORTHERN 
& GRAND TRUNK Ry. Cos. (1922), 31 
Can. Ry. Cas. 7.—CAN. 
d. ———.}—DOMINION CARTAGE Co. 
CANADIAN PACIFIO Ry. Co. (1923), 
28 Can. Ry. Cas. 178.—CAN. 
———~, GILLIES B 
v. CANADIAN PacIFIo are Co. & 
DIAN Eas gers Ry. Co, & Can 31 
Can. Ry. Cas. 49. Roan” 


NATIONAL Ry. Cos. (1925), 31 Can. 
Ry. Cas. 20.—CAN. 

g. ——-.]—OwEN Sound CORPN, 1. 
CANADIAN. NATIONAL Ry. Co. & 
CANADIAN Paciric Jy. Co. (1926), 
31 Can. Ry. Cas. 12.—CAN. 

h. Drai 
PALITY OF 
DIAN PACIFIO 
Can. Ry. Cas. 360 

on ——, }-—GREAT NORTII OF Soot- 

ND Ry. Co. v. Fire Oe (1900), 
£2 %. rT; 425, H. L.—S 
AMESON'S (MINORS) 
har AFRIOAN Rys., (1908) 


é.) — RoRraw MUNICI- 

AST KILDONAN v. CANA- 

Ee Co. (1921), 27 
.—CAN. 


1. —_——, 
CENTRAL 
T. S. 575 

m. Maintenance of permanent struc- 
ture.}—CANADIAN PACIFIC Ry. Co. v. 
Crry OF MONTREAL & MONTREAL TRAM- 
WAYS (1921), 27 Can. Ry. Cas, 365.— 


sil 

Excavations.}—UNION OF SOUTH 
Aweion MINISTER OF RAILWAYS & 
HARBOURS v. SIMMER & JACK PRO- 
PRIETARY MINES, LTp. (1918), 87 


L. J. P. C. 117.—S. AF. 
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Part Ill.—Equipment and Working of Railways. 


SUB-8ECT. 1.—ENGINES. 
A. Approval of Company. 


Sce Railways Clauses Consolidation Act, 1845 
(c. 20), ss. 115, 116. 

803. Fitness of engine-——Necessity for approval 
by company-—Injunction to enforce statutory pro- 
vision—Practice of company notwithstanding.|— 
The ct. will enforce by injunction the provision 
of sect. 115 of Railways Clauses Consolidation 
Act, 1845 (c. 20), that no engine or other descrip- 
tion of moving power shall be brought or used 
upon a railway, unless the same shall have been 
approved by the railway co. as therein mentioned, 
notwithstanding the practice of railway cos. has 
been to rely on each other with respect to the fitness 
of their respective engines & not to enforce the 
provision of the Act ; & notwithstanding also that, 
to enforce such right of inspection would occasion 
great inconvenience to the public traffic, & 
although it may appear that the provision is 
sought to be enforced, not from any apprehension 
of the use of improper engines, but for the purpose 
of impeding the traffic over their lines of a com- 

eting co.—MIDLAND Ry. Co. v. AMBERGATE, 
Norra & Boston & EASTERN JUNCTION 
Ry. Co. (1853), 10 Hare, 359; 21 L. T. O. 8. 4; 
1 W. R. 162; 68 1. R. 965. 
Annotations :-—Refd. Powell Duffryn Steam Coal Co. ». 


Taff Vale Ry. (1873), 29 L. T. 575. Mentd. Halle. L. B. 
& S.C. Ry. (1885), 15 Q. B. D. 505. 


304. ——- ——- ——— Enforcement causing 
public inconvenience.|—MIDLAND Ry. Co. v. 
AMBERGATE, NOTTINGHAM & BOSTON & EASTERN 
JUNCTION Ry. Co., No. 303, ante. 

305. —— Traffic of competing com- 
pany impeded.|—-MIDLAND Ity. Co. v. AMBERGATE, 
NOTTINGHAM & Boston & EASTERN JUNCTION 
Ry. Co., No. 303, ante. 

306. Dispute as to—Reference to Railway 
& Canal Commissioners.|—East & West JUNC- 
TION Ry. Co. v. NORTHAMPTON & BANBURY 
JUNCTION Ry. Co. (1876), 2 Ry. & Can. Tr. Cas. 
293. 











- Absence of certificate of approval—Right of 
company to distrain damage feasant.'—Sce D1s- 
TRESS, Vol. X. VIII., p. 444, No. 1813. 


B. Smoke. 

See Railways Clauses Consolidation Act, 1845 
(c. 20), s. 114; Regulation of Railways Act, 
1868 (c. 119), s. 19, &, generally, NUISANCE, Vol. 
XXXVI., pp. 180-185. 

807. Emission of smoke—Liability to penalty— 
Engine properly constructed—Negligence of com- 
pany’s servants.|—Railways Clauses Consolidation 
Act, 1845 (c. 20), s. 114, enacts that ‘* every loco- 
motive steam engine to be used on the railway 
shall, if it use coal or other similar fuel emitting 
smoke, be constructed on the principle of con- 
suming & so as to consume its own smoke; & if 
any engine be not so constructed the co. or party 
using such engine shall forfeit £5 for every day 
during which such engine shall be used on the 
railway ’’’:—Held: apenalty is not incurred under 
PART Ill. SECT. 1, SUB-SECT. 1.—B.  GoO"n 


o. Emission of smoke— Municipal 
bye-law— Application to ratlway loco- 


R. v. CANADIAN PaciFio Ry. 
DH oO. L. a 248; 26D. L. R. 


130 
444; 70. W.N. 56 
OAN. 


this sect., unless the engine using smoke-emitting 
fuel is so defectively constructed as to be incapable 
of consuming its own smoke, though used with 
proper care; consequently, no penalty attaches 
where the engine, though properly constructed 
on the principle of consuming its own smoke, is 
so carelessly used on a railway as to emit instead 
of consume its smoke.—MANCHESTER, SHEFFIELD 
& LINCOLNSHIRE Ry. Co. v. Woop (1859), 2 B. & E. 
344; 29L. J. M.C. 29; 1L. T. 31; 243. P. 38; 
6 Jur. N.S. 70; 8 W. R. 24; 121 BE. R. 130. 

Annolation -—Consd. L. C. C. v. G. E. Ry., [1906] 2 K. B. 


See, now, Regulation of Railways Act, 1868 
(c. 119), s. 19. 

808. —— —— Failure to use coal of 
particular quality.|.—By Railways Clauses Con- 
solidation Act, 1845 (c. 20), s. 114, a railway 
locomotive engine using coal or similar fuel 
emitting smoke must be constructed on the 
principle of consuming & so as to consume its 
own smoke, & a penalty is attached to the user 
of an engine not so constructed. By Regulation 
of Railways Act, 1868 (c. 199), s. 19, it is made an 
offence under s. 114 if an engine, although con- 
structed on the principle of consuming its own 
smoke, fails to do so, as far as practicable, through 
the default of the co. or its servants. 

An engine of resps. properly constructed on 
the principle of consuming its own smoke, emitted 
dark smoke for a short time while running on 
their railway on two occasions, at an interval of 
rather more than an hour; the smoke was not 
emitted through any default in the stoking or 
management of the engine. The coal used was 
of a bituminous character, & was a good hard 
steam coal, & was the normal locomotive coal in 
use in some districts. If Welsh coal, which was 
twice as costly, had been used, less smoke would 
have been emitted :—Held: the engine had not 
failed to consume its own smoke as far as practi- 
cable through any default of the railway co. 
within Railways Clauses Consolidation Act, 1845 
(c. 20), s. 114, as amended by Regulation of 
Railways Act, 1868 (c. 119), s. 19.—LONDON 
CouNTY COUNCIL v. GREAT FIASTERN Ry. Co., 
f1906] 2 K. B. 312; 75 LL. J. K. B. 400; 94 L. T. 
586; 70 J. P. 356; 54 W. R. 537; 22 T. L. R. 
513; 50Sol. Jo. 480; 4L.G. R. 925 ; 21 Cox, C. C. 
171, D. C. : 

309. —— No evidence of want of proper 
construction.|—-Certain Icomotives belonging 
applts. emitted black smoke for three minutes 
on various occasions. Evidence was given that 
the coal used was smoky coal, & that it was 
unnecessary for a locomotive to emit smoke for 
longer than one minute, but no evidence was 
given that the locomotives were not constructed 
on the principle of consuming their own smoke :— 
Held: an offence had been committed within 
Railways Clauses Consolidation Act, 1845 (c. 20), 
s. 114, as amended by Regulation of Railways 
Act, 1868 (c. 119), s. 19.—SoutTu-Eastern & 
CHATHAM Ky. Co. v. LONDON CouUNTYy CoUNCIL 
(1901), 84 L. T. 632; 65 J. P. 568; 19 Cox, C. C. 
721, D.C. 








PB —— ~~, —— Locomotives 

standing in round-house.}—R, v. GRAND 

80. W.N.60.— TRUNK Ry. Co. (Ont.) (1917), 27 Can. 
Crim. Cas. 138.—CAN, 


Part III.—EqQuipMENT AND WoRKING OF RAILWAYS. 





310. Liability to damages—Negligence.]— 
Pitf. sued defts. for damages for a nuisance caused 


by the negligent use by them of their engines & 
in respect of smoke & noxious vapours evolved 
therefrom, which had damaged certain plants & 
flowers grown by pltf. in his nursery. The jury 
found that there had been an unreasonable user 
of defts.’ traffic & awarded pltf. £500 damages.— 
ANDREWS v. GREAT EASTERN Ry. Co. (18886), 
27T. L. R. 664. 

311. ——_- ——— ——— Question for jury.]—-CULL 
& ae v. GREAT EASTERN Ry. Co. (1900), 64 
J. P. 216. 


C. Damage from Sparks. 
See Part: VI., Sect. 5, sub-sect. 3, post. 


SUB-SECT. 2.—CARRIAGES. 


See Railways Clauses Consolidation Act, 1845 
(c. 20), ss. 117-125; Regulation of Railways Act, 
1868 (c. 119), ss. 20, 22. 

312. Defective truck—Truck in use by another 
company—Liability to servant of company on 
whose line used.|—Wagons belonging to Cale- 
donian Ry. co. were filled with coal from pits on 
that railway co.’s system, & delivered to the 
Glasgow & South Western co. at Dumfries Station, 
who had an agreement with the Gas Comrs. of 
Dumfries, to haul the coal from the station to the 
gasworks. The station & the gasworks were 
connected by the Gas Comrs.’ tramway line run- 
ning along a public street. The Glasgow & South 
Western supplied the men & horses to haul the 
wagons, & once the wagons lIeft the Caledonian 
co.’s system they were not under their control. 
In conducting the wagons into the gasworks, two 
wagons at a time were taken along the tramway ; 
but owing to a descent & ascent, one of the wagons 
was as usual uncoupled at the top of the descent, 
& the other taken on at a sharp trot to rush the 
ascent. While this was being done, an obstruc- 
tion got in the way, & the first wagon had to be 
pulled up; but the brake of the second wagon 
refused to act, & the husband of resp. who was 
in the employ of the Glasgow & South Western 
Ry. co. was caught between the two wagons & 
killed. ltesp. raised this action against both 
railway cos. & the question was whether there was 
a relevant case made against the Caledonian Ry. 
co. ‘There was no averment as to the state of 
the wagons before they Icft the Caledonian Ry. co.’s 
system :—Held: resp.’s averments did not show 
that there was any duty cast on the Caledonian 
Ry. co. in respect to any one using the wagons on 
behalf of the Glasgow & South Western Ry. co. 
to take care that the wagons were in proper order 
after the coal had been delivered at Dumfries 
Station; & therefore the Caledonian Ry. co. 
must be dismissed from the action.—CALEDONIAN 
Ry. Co. v. MULHOLLAND, [1898] A. C. 216; 67 


PART III. SECT. 1, SUB-SECT. 2. (1914), 32 O. L. R. 380; 
a. Defective truck—Insuffiicient bridge 961.—CAN. 
clearance.|—DEYO v. KINGSTON & PEM- a. Defective 
BROKE Ry. Co. (1904), 24 C. L. T. 393; asystem.J—CooK v. 
80. L. R. 588; 4 0. W. R. 182.—CAN. Lizrims, LTD. (1915), 30 








r. Liability to provide 
proper means of safe Pears } Re 
RACK ALLOWANCES (1921), 27 Can. 
Ry. Cas. 427.—CAN., 
t. Defective carriage—Defective lad- 
der.}—It_ ig a breach of the statutory 


Sone on the part of a railway co. to 
send out a car with a defective ladder. Ry. 
-—-SMITH v. GRAND TRUNK Ry. Co.  R. 872; 


J -~—-VOL. SXXVITI. 


couplings — Antiquated 


8 W.W.R.41; 21D.L. R. 215.—CAN, 


b. Duty of company to employees.|— 
A railway co. is ander no fa ne 
whatever to their employees to equip 
their cars with the very aateet improve- 
ments immediately af 
upon the market.—CANADIAN PACIFIC 

Co. v. FRECHETTE (1915), 31 W. L. 
Q. R. 24 K. B. 459.—CAN. 
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L. J. P.C.1; 771. T. 570; 46 W. R. 286; 14 

T. L. R. 41, H. L. 

Annotations :—Refd. Blacker v. Lake & Elliot (1912), 106 
L. T. 533. Mentd. Marney v. Scott, [1899] 1 Q. B. 986. 
— —- ——.|]—See BAILMENT, Vol. III., 

p. 114, No. 380; Master & Servant, Vol. 

XXXIV., p. 192, No. 1571. 

Duty of company using to examine.]- 

See CARRIERS, Vol. VIII., p. 76, Nos. 521, 522. 

Liability as carriers of animals.]—Sce 

CARRIERS, Vol. VIII., p. 61, No. 403. 

Cleansing of trucks—-Compliance with Order in 
Council under Contagious Diseases (Animals) Act, 
1848 (c. 107)—Liability of railway company for 
costs.|—See ANIMALS, Vol. II., pp. 299, 300, 
No. 688. 

Whether carriage a public place within Vagrancy 
Acts.]|—See GAMING & WAGERING, Vol. XXV., 
p. 433, Nos. 311, 312. 





SUB-SECT. 3.—PROTECTION FROM DIsTRESS. 
eee Railway Rolling Stock Protection Act, 1872 
c. 50). 

313. Protection under Railway Companies Act, 
1867 (c. 127), s. 4.|—Semble: by above sect. the 
rolling stock of a railway co. is protected from 
distress.— Eyton v. DENBIGH, RUTHIN & CORWEN 
Ry. Co., RickKMAN v. JOHNS (1868), as reported in 
38 Ju. J. Ch. 74. 

Annotation :—Mentd. Re Crosbic, Johnson & Hughes »v. 

Crosbie (1909), 74 J. BP. 25. 

314. Rolling stock in a ‘‘ work ’’—Within Rail- 
way Rolling Stock Protection Act, 1872 (c. 50), 
s. 3—Engine in shed rented by contractor.]— 
A locomotive engine, which was hired by a rail- 
way contractor from resps., was seised under a 
distress for rent due from the contractor to applts. 
At the time the engine was seised it was standing 
in a shed which the contractor rented from applt., 
& which was connected by a siding with the rail- 
way :-~Held: the engine was rolling stock In a 
‘* work ” within above sect. & was therefore not 
liable to distress for rent payable by the tenant of 
the work. 

The word ‘“ work” in sect. 3 means any 
establishment or place. used for the purpose of 
trade or manufacture, which is connected with a 
line of railway by sidings along which the rolling 
stock may be propelled.—HasTon KSTATE & 
MINING Co. v. WESTERN WAGGON & PROPERTY 
Co. (1886), 54 L. T. 735; 50 J. P. 790, D.C. 


Sect. 2.—SIGNALS AND POINTS. 


See Regulation of Railways Act, 1889 (c. 57), 
s. 13; Railways Regulation Act, Returns of Signal 
Arrangements, Working, etc., 1873 (c. 76), 8. 4. 


20 D. L. R. Cc. Appr on mens of cara in time of 
Jj 


need ARRIS v. QUEBEC CENTRAL 
iat Co. (1921), 27 Can. Ity. Cas. 447. 


CANADIAN COL- . 
W.L. R. 7503 
PART III. SECT. 2. 
d. Broys— Duly to maintain.) — 
MISENER v. MICHIGAN CENTRAL RAIL- 
ROAD Co. (1894), 24 O. R. 411.—CAN. 


e. Signals—- Duly of employcea to 
aida ALKER v. CANADIAN PACIFIC 
Ry. Co. (Sask.), [1918] 3 W. W. R. 
781.—O0 é 


r they are put 
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Srecr. 3.—LEVEL CROSSINGS. 
See Part IV. 


Sect. 4.—MOVABLE BRIDGES. 


See Railways Clauses Act, 1863 (c. 92), 8. 15. 

315. Bridge with opening span — Detention of 
barge—Barge with collapsible sed ee rail- 
way of applt. co. was carried over the river D., 
which was a navigable river, by a bridge with 
an opening span :—Held: the railway co. were 
not bound to open the bridge for a barge with a 
mast so constructed that it could be lowered, & 
refusing to open the bridge for such a vessel was 
not a detention within Railways Clauses Act, 
1862 (c. 92), 8. 15.—WerEsT LANCASHIRE Ry. Co. 
v. IDDON (1883), 49 L. T. 600; 48 J. P. 199, D. C. 

316. Alteration into fixed bridge—-Injunc- 
tion to restrain—At instance of Attorney-General.| 
—By a light railway Order of the light railway 
comrs., confirmed by the Board of ‘'rade under the 
Light Railways Act, 1896 (c. 48), a co. incorporated 
by that Order was authorised to construct a light 
railway which was to be carried over a canal, 
then vested in a navigation co., by an opening 
or swing bridge. Sect. 29 of the Order commenced 
‘For the protection of the navigation co. the 
following provisions shall have effect’’; then 
followed a number of sub-sects. which provided, 
among other things, sub-sect. 3, that the light 
ey co. should carry the railway over the 
canal by an opening or swing bridge at a defined 
height with opening space of a defined width ; 
sub-sect. 4, make provision for opening the bridge 
for the passage of barges, boats, or other vessels 
at all times by night & day ; sub-sect. 56, maintain 
the waterway at a certain depth; sub-sect. 8, 
exhibit’ proper lights every night, & provide & 
work proper signals to inform & warn persons 
using the canal during foggy weather when the 
bridge Was closed ; & sub-scct. 16, ‘‘ The co. & 
navigation co. may agree for any variation or 
alteration of the works in this sect. provided for 
or of the manner in which the same shall be 
executed.” ‘The undertaking of the light railway 
co. was afterwards vested in the North Eastern 
& Lancashire & Yorkshire Railway cos. as part 
of their joint undertaking. The joint cos. had 
agreed with the navigation co. that the swing 
bridge should be altered into a fixed bridge. 
The A.-G. brought this action, at the relation of 
the owner of a number of keels & boats using the 
canal, to restrain the cos. from making the 
alteration :—Held: (1) as some of the provisions 
of sect. 20 were clearly for the benetit of the public, 
the fact that it was stated to be inserted for the 
rotection of the navigation co. did not make 
it a mere contract: between the cos. which they 
could vary at pleasure, & the A.-G. was entitled 
to bring the action for the protection of the 
public; (2) the proposed alteration was not an 
alteration of works within sub-sect. 16, & the 
injunction must be granted.—A.-G. v. Norra 
EASTERN Ry. Co., [1916] 1 Ch. 905; 84 L. J. Ch. 
657; 113 L. T. 25; 7979. P. 500; 13 L. G. R. 
1180, C. A. 
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f. Swing bridge—Duty to open for 
ships—Uniess in use by company.)|— 
TURNER ¥. GREAT WESTERN Ry. Co. 
(1857), 6 oO. P, 536.—OAN. 

e-— ————, )}— DESJARDINS 
CANAL Co. ». GREAT WESTERN Ry. Co. 
(1868), 27 U. Cc. R. 363.——CAN. 





38S. 0. R. 211 





ing ouner-—}V 


hh. onstruction 
cl—Meaning of cost of 117 ; 


17D. L. BR. 
Operation c& maintenance tneluded.}— CAN. 


CANADIAN Pacirio Ry. Co. v. R. (1906), 
e . CAN, 


03; 6 W. W. R. 398, 


RAILWAYS AND CANALS. 


Sect. 5.—ELECTRIC TRACTION. 
ee Railways (Electrical Power) Act, 1908 
(c. 30). 


SEct. 6.—DANGEROUS TREES. 
oe Regulation of Railways Act, 1868 (c. 119), 
8. 24. 


Sect. 7.—REFRESHMENTS FOR PASSENGERS. 

317. Duty of railway company to provide re- 
freshments.|—The L. & © Ry. co. in 1853 leased 
some land adjacent to a certain railway station 
to H. for 999 years for the purpose of erecting an 
hotel thereon. The lease contained a clause that 
the tenant or occupier of the hotel should have the 
option of renting the refreshment rooms of the 
station at the rent & subject to the rules & 
regulations to be from time to time fixed by the 
committee for the management of the station. 
In 1860 H. granted a sub-lease of the hotel to B. 
for twenty-one years; & in the same year the 
railway co. also granted a lease of the refreshment 
rooms to B. for twenty-one years. B. subse- 
quently assigned to pltf. co. all his interest under 
the two leases. In 1866 H. assigned to pltf. co. 
the land & premises comprised in & demised by 
the lease of 1853 with all the rights, easements, 
i & appurtenances to the premises 

elonging. Pltf. co. managed both the hotel & 
the refreshment rooms from 1866, & continued 
in occupation of the refreshment rooms after the 
expiration of the twenty-one years lease granted 
by B.in 1860. In 179 deft. railway co. succeeded 
by statute to the whole of the contracts, rights, 
powers, duties, & liabilities of the L. & C. 
Ry. co. In Mar. 1916, deft. railway co. by 
notice terminated pltf. co.’s occupation of the 
refreshment rooms. Pltf. co. thereupon in July, 
1916, gave deft co. notice of their desire to exercise 
the option contained in the lease of 1835, which 
notice deft. co. ignored. In Oct. 1916, pltf. co. 
took an assignment from the personal repre- 
sentatives of Hl. who bad died, of all the benefit, 
right, title, & interest, if any, remaining out- 
standing or otherwise vested in them in relation 
to the railway obligations. Pltf. co. brought an 
action claiming a declaration that deft. railway 
co. were under an obligation to put & keep the 
occupier of pltf.’s hotel at the station in occupation 
of the station refreshment rooms :—Held ; (1) the 
option clause was assignable; although it was 
not assigned by the assignment from H. to plté. 
co. in 1866, yet there was a complete & effective 
assignment of the benefits of the clause from the 
personal representative of H. to pltf. co. in Oct. 
1916, & the assignment was not champertous ; 
(2) inasmuch as it was the business duty of deft. 
railway co. to provide food for passengers, & as 
deft. co. would, if the option clause were valid, 
be permanently deprived of the use & occupation 
of the station refreshment rooms & be prevented 
from supplying food to passengers at the station 
& would thereby be unable to carry out efficiently 


1. Electric lines— Duty of steam trains 
stop before crossing.}—-Re RalLLWAY 
ASSOCN. (1921), 27 Can. Ry. Cas. 422. 


PART III. SECT. 5. —CAN, 


company liable for nuisance to neighbour- 

erection under statu- 

tory power.|—— LEIG 

eta tee ELECTRIO 
o Ad 
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m. Refreshment rooms—Carried on by 


HTON wv. BRITISH’ lessce of company— Required to 
Ry. Co. eer on sarpiae y— Authorily to supply actual 
; or? ing 8 : LLY 
18 D. L. R. 505.— a (1909), 799 L. J. P.O. b5.— 
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their duties to the public, the option clause was 
ultra vires & void; (8) the option clause was also 
void for uncertainty.—Country HotTe, & WINE 
Co. v. Lonpon & NORTH WESTERN Ry. Co., 
[1918] 2 K. B. 251; 87 L. J. K. B. 849; 119 
L. T. 38; 34 T. L. R. 893; 17 L. G. R. 274; 
affd. on other grounds, [1921] 1 A. C. 85, H. L. 
$18. Refreshment rooms— Covenant by com- 
pany to stop trains at station—-Exemption of trains 
not under company’s control.}|—A railway co. 
covenanted with the builders of refreshment rooms 
at a station on the line of railway that all trains 
which should pass the stgtion carrying passengers, 
not being goods trains or trains to be sent express 
ar for special purposes, & except trains not under 
the control of the co., should stop for a reasonable 
period of about ten minutes. The Postmaster- 
General, proceeding under an Act of Parliament 
which was passed before the covenant was made, 
required the co. to run a train carrying mails at 
a certain hour, & stopping at the station for five 
minutes only :—Held: such a train was a train 
‘not under the control of the co.’ within the 
meaning of the exception.—PHILLIPS v. GREAT 
WESTERN Ry. Co. (1872), 7 Ch. App. 409; 41 
I. J. Ch. 614; 26 L. T. 582; 20 W. R. 562, 
LC. & L. JJ. 
- —— Enforcement.] — Sve INJUNCTION, 
Vol. XXVIII., p. 460, No. 748. 

319. Option to lessee of hotel to rent— 
Whether void & ultra vires—Rallway company de- 
prived of use of refreshment rooms.]—CouNTy 
Hore, & WINE Co. v. LONDON & NORTH WESTERN 
Ry. Co., No. 317, ante. 

320. ——- ——— -—— Uncertainty.] — Country 
Hore, & WINE Co. v. LONDON & NORTH WESTERN 
Ry. Co., No. 317, ante. 

Restaurant cars.|-—See Finance (1909-1910) Act, 
1910 (c. 8), Sched. I. E. ; Licensing (Consolidation) 
Act, 1910 (c. 24), s. LIL (2) (m). 
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Sect. 8.—COMMUNICATION WITH GUARD. 

321. Improper use of means of communication— 
Whether length of non-stop run material.}|—By the 
Kegulation of Railways Act, 1868 (c. 119), s. 22: 
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‘* Every co. shall provide, & maintain in good work- 
ing order, in every train worked by it which carries 
Pp. ers, & travels more than twenty miles 
without stopping, such efficient means of com- 
munication between the passengers & the servants 
of the co. in charge of the train as the Board of 
Trade may approve. ... Any passenger who 
makes use of the said means of communication 
without reasonable & sufficient cause shall be 
liable for each offence to a penalty ” :—Held: 
any passenger who makes use of the means of 
communication without reasonable & sufficient 
cause commits an offence under the section, 
irrespective of the distance which the train travels 
without stopping.—JoNES v. BITHELL, [1919] 
1K. B. 219; 88 L. J. K. B. 390; 120 L. T. 344; 
83 J. P. 38; 35 T. L. R. 139; 63 Sol. Jo. 167; 
17 L. G. R. 50, D. C. 

Failure to provide means of communication— 
Length of non-stop run over twenty miles.|—Sce 
Carriers, Vol. VIII., p. 77, No. 526. 


ne oy ered 


Sect. 0.—THE PUBLIC SERVICES. 
Possession in time of emergency.|—See Emer- 
gency Powers Act, 1920 (c. 55). 
Carriage of Royal aioe ad ROYAL FoRcEs. 
Police.|—See Cheap Trains Act, 1883 (c. 34), 


ss. 6-8. 
Constable travelling as inspector of weights 
& measures-—Right to travel at reduced fare.|— 
Sce CARRIERS, Vol. VIIT., p- 157, No. 1016. 
Malls & telegraphs—Malls.]|— Sce Post OFFICE, 
Vol. XXXVII., pp. 371-373. 
Parcels.| —- See Posr OFFICE, Vol. 
XXXVITI., pp. 371-373. 
——— Telegraphs.}|—Sce TeLEuRArHs & TELi- 
PHONES. 
Cheap trains.]—Sece CarriERs, Vol. VIII., pp. 
156, 157, Nos. 1011-1022. 
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Secr. 10.—SETTLEMENT OF DISPUTES. 
See Railways Clauses Consvlidation Act, 1845 
(c. 20), ss. 126-137. 
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SECT. 1.—IN GENERAL. 
Sec Railways Clauses Consolidation Act, 1845 
ce eun s. 47; Railways Clauses Act, 1863 (c. 92), 
s. U. 


322. Inconvenience caused by level crossing-—— 
Not matter for compensation.|— Damages are not 
recoverable for stoppages & other mere incon- 
vemiences incident to the crossing of a public 
road by a railway on the level, under the sanction 
of Parliament. A level crossing in such a case 
1s & grievance to be endured without complaint 
by private persons from a consideration of the 
benefit gained by the public. Hence where a 
railway passed within a few yards of a gentleman’s 
lodge, across a public road forming the chief access 
to his residence, although he was liable to constant 
stoppages by the closing of the gates on the level 
crossing, although the passing of trains frightened 
his horses & terrified his visitors, ‘‘ particularly 
ladies ” :-—H eld: (1) these annoyances did not 
ground a claim of damages against the railway 


co.; (2) the inconvenience felt in such a case 
is one to which all the queen's subjects are exposed, 
& for which no particular or individual remedy 
exists.—CALEDUNIAN Ry. Co. v. Oaitvy (18586), 


2 Macq. 229; 25 L. T. O. 8. 106, I. L. 

Gnade :—~As to (1) Folld, Wood vw. Stourbridge Ry. 
(1864),16C. B. N.S. 222. Distd. Beckettv. Mid. Ry. (1867), 
L. R. 3 C. BP. 82. pld. & Distd. Cale. Ky. v. Walkor's 
Trustees (1882), 7 App. Cas. 259. d. Chamberlain v. 
West End of London & Crystal Palace Ry. (1863), 2 
B. & 8.617; Rickete. Met. Ry. (1867), L. R. 2 A. G. 175 | 
Metropolitan Board of Works v. McCarthy (1874), L. R. 
7H. L. 243; Bell v. Quebec Corpn. (1879), 5 App. Cas. 84. 
dls to (2) Folld. Wood v. Stourbridge Ry. (1864), 16 C. B. 
N.S.222. Refd. Beckett v. Mid. Ry, (1867), L. Rt. 3 C. P. 
$2; Ricket v. Met, Ry. (1887), L. R. 2 H. L. 175; Metro- 

olitan Board of Works v. McCarthy (1874), L. R..7 H. GL. 
43. Generally, Retd. Re Pouny (1857), 7 K. & B. 660; 

. (1857), 29 L. T. O. 8. 144; Manley v. St. 

neal & Ry. Co. (1858), 27 L. J. Ex. 159; Senior 

v. Met. Ry. (1863), 2 H.& C. 258; Hammersmith, eto. Ky. 

v. Brand (1869), L. R. 4H. L. 171; R. v. Motropolitan 

Board of Works (1869), L. 2. 4 Q. B. 358; City of Glasgow 

Union Ry. v. Hunter (1870), L. R. 2 Sc. & Div. 78; 

R. v. Essex (1884), 14 Q. B. D. 753; Cowper-Essex v. 

Acton L. B. (1889), 14 Ap 153; Horton vo, Colwyn 


. Cas. ; 
Bay & Colwyn U. C., 11908) 1K. B. 327. Moentd. Hall v. 
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Bristol Corpn. (1867), L. R. 2 C. P. 322; Moatropolten 


Board of Works v. Met. Ry. (1868), L. KR. 3 C. P. 61 

Cale. Ry. v. Carmichael (1870), L. R. 2 Sc. & Div. 56; 
Benjamin v. Storr (1874), 30 L. T. 362; Rhodes v. Aire- 
dale Drainage Comrs. (1876), 1 C. P. D. 3803 Hill wv. 
ierrovelitan Asylum District Managers (1879), 4 Q. B. D. 


323, —-—- ~—.j]—No compensation can be 
claimed under the Lands Clauses Consvlidation 
Act, 1845 (c. 18), for inconvenience sustained from 
the authorised crossing on a level of a public road 
by a railway.—Woop v. STOURBRIDGE Ry. Co. 
(1864), 16 C. B. N.S. 222; 143 E.R. 1111. 

824. Duty to keep crossing in proper state— 
For passage of carriages.|—Whcere a railway co. 
construct their line across a highway on a level 
under the sanction of an Act of Parliament, it is 
their duty to keep the crossing in a proper state 
for the passage of carriages across the rails; & 
if a carriage is damaged in consequence of the rails 
being too high above the surface of the roadway, 
the co, are liable.—OLIVER v1. NORTH EASTERN RY. 
Go. (1874), L. tt. 9 Q. B. 409; 43 L. J. Q. B. 198; 


88 J. P. 709. 
Annotations :-- Refd. A.-G. v. Conduit Collicry Coa ft So] 


1Q. B. 3013; Hertfordshire County Council v. G. E. Ry., 
ate 1 kK. B. 868; Brackley v. Mid. Ry. (1916), 114 
a T. 1150. 

325. Approaches to crossing — Common 





law Hability.|—A railway co. being authorised to 
carry their railway across a high road on the level, 
constructed the railway at a slightly higher level 
than the road, & in order to bring the road up to 
the level of the railway, raised it by means of 
inclined ‘* approaches ”’ on either side of the rail- 
way under powers conferred by their special Act. 
The Act was silent as to any obligation of the co. 
to repair the roadway upon the approaches :— 
Held: there was imposed upon the co. by the 
common law, as a condition of the statutory 


PART IV. SECT. 1. 


slule—Iror qeaseage of carriages. j— 
Where a railway constructed & main-  ¢. 
taincd by the Govt. of the colony 

crosses wt public road or atrect on the 
level, the Govt. is bound to keep the 
crossing in a condition reasonably safe 


liable for 


C.L.7T21813;50.L. R. 679;10. W. RR 


$241. Duty to keep crossing in proper 557; 20. W. R. 130.—CAN, 

r. —-—.}—The co., under 4 Will, 1V. 
29, are bound to fence along the l 
line where it. crosses highways, & are 
accidents on 
PARNELL ¥. GREAT WESTERN Ry. Co, 
(1905), 4 C. P. 517.—CAN 
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authority to interfere with the high road, an 

obligation to keep in repair the roadway upon the 

whole of the approaches, including those portions 
which lay outside the tences of the railway.— 

HIERTFORDSHIRE CountTy COUNCIL v. GREAT 

EASTERN Ry. Co., [1909] 2 K. B. 403; 78 L. J. 

K. B. 1076; 101 L. T. 213; 73 J. P. 353; 25 

T. L. R. 573; 53 Sol. Jo. 575; 7L. G. R. 1006, 

C. A. 

Annotations :—Apld. Macclesfield Corpn. v. G. C. Ry. 
(1911), 104 L. T. 728. Consd. Sharpness New Docks & 
Gloucester & Birmingham Navigation Co. t. A.-G., [1915] 
A. C. 654; A.-G. v. G. N. Ry., [1916] 2 A.C. 356. Refd. 
Brackley v. Mil. Ry. (1916), 114 L. T. 1150; A.-G. for 
Ireland v. Lagan Navigation Co., [1924] A. C. 877. 

326. Substitution of bridge for level crossing 
Pe ices De mandamus will not lie to compel 
a railway co. to construct a bridge in lieu of a level 
crossing pursuant to an order of the Board of 
Trade where it appears that the co. are wholly 
without funds, & have not the means of providing 
the money required for that purpose.—Re BRIsTOL 
& NORTH SOMERSET Ry. Co. (1877), 3 Q. B. D. 10; 
47 L. J. Q. B. 48; 26 W. R. 236; sub nom. Re 
BRistoL & NortTH SOMERSET Ry. Co., te SOMER- 
seT & Dorset Ry. Co., Re LONDON & SovutTu 
WESTERN & MIDLAND Ry. Cos., 37 L. T. 527; 
sub nom. Kt. v. BristToL & SOMERSET Ry. Co., 
42 J. P. 101. 

327. Level crossing near station—Speed of 
trains—Railways Clauses Consolidation Act, 1845 
c. 20), s. 48—Information by Attorney-General. |}— 

pon an information filed by A.-G. to restrain a 
public body with statutory powers from infringing 
a term introduced into their Act in the interests 
of the public, as a condition of the exercise of their 
powers, it is not necessary to prove that injury 
to the public results from that infringement. 

A railway co. was by a special Act, which 
incorporated above Act, empowered to carry their 





k. ——-.]— TOWNSHIP OF MALA- 
WIDE vt. CANADIAN NATIONAL Ry. Co. 
(1924), 31 Can. Ry. Cas. 314.—CAN, 

y .)}—Cirty OF LONDON v. 
CANADIAN PaciFic Hy. Co. (QUEBEC 
STREET CROSSING Ca8k) (1925), 30 
Can. Ry. Cas. 422.—CAN. 

. m, -—- .]—SUMMERLEE & MoOss- 





efault.— 








for trafic on the road or btrect.— t. -- . )-—GRIMSBY BEACH AMUSE- END IRON & STEEL Co., LTb. vv. 
HANKINS v. It. (1005), 25 N. ZL. 1k MeN? Co. 0. GRAND TRUNK & Hamit- CALEDONIAN Ry. Co., [1909] 8. C. 
a j ie _ Te Goenn 7 Breas | _ “neha 536.—SCOT. 

n. Width of crossing.) —-Whore a rall- RY. Cos, » 22 U. - 208; 13 aa. Costs of construction—By whon 
way constructed under the powers con- Can. Ry, Cas, 138.—CAN, borne. }-—-HRe Genie Paciric Ry. Co. 
forred by 22 Vict. No. 19, crossed a a. - —-.J—#e Town or Sournts & & Counry & TOWNSHIP OF YORK 
public highway, the Comr., subject to) CANADIAN. PaciFic. Ry. Co. (1914), (1898), 25 A. R. 65.—CAN, 
compliance by him with tho terms of 28 W. L. R. 6914.—-CAN. bb. .}—Ciry or Toronto v. 
oe of tte ee ear opigeton b. --- -.J--PaRIsH DE LA PreE- CANADIAN Pacific Ry. Co. & GRAND 
mposeg on Aa BY Ele Act FO ProvieG — RENTATION DE LA VIERUK v. GRAND TRUNK Ry. Co. (ROYCE AVENUE CRoss- 


ow crossing of the full width of the 
highway.-—A.-G. vw. RAILWaAy CoMRs, 
(No. 2) (1922), 23S. R. N.S. W. 265, 
40 N.S. W. W.N. 17.--AUS. 

0. Provision of protection, |—MOsoNn 
@. GREAT WESTERN Ry. Co. (1856), 14 
U. C. R. 102,.—CAN, 


Cus. 307.—CAN. 
6. = 
Co, 


p. —--——.]}—Where tho rallway traffic 
at the crossing of a highway was very 
Betty & thero was no gate, guardian, 
amp, or other protection for the public, 


d. aaa 


TRUNK & CANADIAN PACiFIC RY. Cos. 
& TOWN OF DORVAL (1920), 26 Can. Ry. 


-]--CANADIAN NATIONAL Ry. t. 
MUNICIPALITY OF MONTCALM 
(LETELLIER CROSSING Cark) (1921), 31 
Can. Ry. Cas. 310.—CAN 


: -] -- CANADIAN Paciric. & 
W INNIPEG EveEctric Ry. Cos, e. Crry 
OF WINNIPEG (1921), 27 Can. Ry. Cas. 


ING (TORONTO) Cask No. 1) (1910), 3l 
Can. Ry. Cas. 303.—CAN., 


02. .)—ST. PIERRE CORPN. 
GRAND TRUNK Ry. Co. (1911), 10 
ki. L. R. 38) 3 13 Can. Ry. Cas. 1.—CAN. 


dd. -—- ——-.J-~ Upon an applica- 
. tion by a town corpn. for an order 
requiring a railway co. to provide a 
suitable crossing where the railway 
crossed a street :—Held : a right-angle 








although tho railway co. had boon noti:  380.——CAN. | tee aeeer reunns fod bin oe pe 

fiod of the dangerous condition of tho e. ———.] —Re ACCIDENT AT WalIN- | tribute to; but, if the town corpn 

Halwa Act, 288, foravollitun whlch Cas't.cGaNs © 10?) 38 Can: Ry." desrod a, strat subway, 6 al 
re ip Be rh ‘as. 7. A . , 

caused the death of plif.’s son, which willing to pay the extra cost, {t should 


occurred without any fault on his part. 
~—GIROUARD ¢,. CANADIAN Paciric Ry. 
Co. (101-2), Q. R, 19 S. C. 529.—CAN, 


q. ——-.}—By Municipal Act, 1897, s. 
611, no Habilitv is now imposed on a 
municipal corpn. by reason of want of 
i pape of railway crossings through there 
being too high a grade & the omission 
to fence. the obligation therefor being h. 
under Doninion ilway Act, 8s. 186, Co. v. 
imposed on the railway 00.— HOLDEN 
ve. TOWNSIUP OF YARMOUTH (1903), 23. CAN. 





f. ——-.)—Townsu1P or HAMILTON 
vt. CANADIAN NATIONAL RyYs. (1923), 28 
Can. Ry. Cas. 180.—CAN, 


g. ——.)-—Ciry 
HAMILTON STREET Ry. Co. & ToRONTO, 
HAMILTON & BUFFALO Ry. Co. (MAIN 
STREET CROSSING CASE) (1924), 29 
Can. Ry. Caa. 184.—CAN. 


--MicnigAN CENTRAL Ry 
VILLAGE OF RODNEY, 
1 D. L. R. 197; 26 Can. ty. Cus. ‘ 92.— 


be so ordered, upon proper terms.— 
Re NORTH BATTLEFORD & CANADIAN 
NORTHERN Ry. Co. (1912), 23 W. L. 
hi. 584.—CAN, 

ee. -J—A etreet railway 
owned & operated by a city corpn. 
cannot be considered junior to a steam 
railway, in case of an application by the 
city corpn. for leave to the street 
railway across the tracks of the steam 
railway, whore the street along which 
the street railway runs is senior to the 
steam railway. An order was made 


OF HAMILTON o. 








1923) 


Part LV.—LeEvEt Crosstnas. 


railway across a turnpike road on the level. They 

constantly drove their trains over the level 

crossing, which adjoined a station, at a speed 
exceeding four miles an hour, in contravention of 

above sect. On an information filed by the A.-G. 

to restrain them from so doing, they set up by way 

of defence that there was no proof of any injury 
occasioned to the public by their contravention 
of the sect., & that the inconvenience caused to the 
public by reason of the existence of the crossing 
would be increased if they complied with it :— 
Held: as the information was filed by the A.-Q. 
to enforce the express terms of an enactment made 
by the legislature in the interests of the public, 
the ct. could not entertain the question whether 
injury to the public was in fact occasioned by the 
contravention of the Act, but were bound to grant 
the injunction.—A.-G. v. LONDON & NorTH 

WESTERN Ry. Co., [1900] 1 Q. B. 78; 69 L. J. 

Q. 7 aN 81 L. T. 649; 635. P.772; 167. L. R. 

30, C. A. 

Annotations :-—Refd. A.-G. ». Ashborne Recreation Ground 
Co., [1903] 1 Ch. 101; A.-G. ». Birmingham, Tame, & 
Rea District Drainage Board, [1910) 1 Ch. 48; A.-G. tv. 
Long Eaton U. C.,. [1914] 2 Ch. 251. Mentd. Islington 
Vestry v. Hornsey U. oS if 1900] 1 Ch. 605; Bickmore t. 


Dimmer, [1903] 1 Ch. 158; A.-G. v. Dorchester Corpn. 
(1905), 93 L. T. 290. 


328. Repair of roadway on either side—Road- 
way raised to level of railway.|}—WestT J.ANCA- 
BHIRE RURAL COUNCIL v. LANCASHIRE & YorK- 
SHIRE Ry. Co., No. 178, anle. 

Obstruction of road at level crossing.}] — See 
Hicuways, Vol. XXVI., p. 421, No. 1406. 


SEcT. 2.—GATES AT LEVEL CROSSINGS. 
SUB-SECT. 1.—IN GENERAL. 

329. Injury to cattle through projecting fasten- 
ing—Liablility of company—-Evidence of negli- 
gence. ]— Defts.’ railway crosses, on a level, a parish 
highway which is 18 feet wide, & at the crossing is 
a gate 11 feet wide for cattle & carriages, etc., 
the remaining 7 feet being taken up by a swing gate 
for foot passengers. ‘The larger 11 feet gate, 
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when closed across the highway, shuts against tho 
gatepost of the smaller swing gate, & upon & 
against a catch, or fastening of iron, fixed on & 
projecting from the front of the gatepost, 64 inches 
in a direction parallel to the course of the highway. 
This catch is 1 inch square at the end, increasing 
in thickness to about 3 inches in the widest part, 
& is about 3 feet 4 inches from the ground. It 
had been on the gate & in the same condition for 
eight or nine years without causing any injury or 
accident, & no objection or complaint had ever 
been made in respect of it, & it was a description 
of fastening used on many crossings & gates along 
defts.’ line & elsewhere. Several cows of resp.’s 
were being driven by his servant from his field, 
near the line of railway, over the crossing in 
question, & it appeared, from the evidence of 
defts.’ gatekeeper at the crossing that, on reaching 
the gate, which had been properly opened for their 
passage across the line by the gatekeeper, & whilst 
in the eanney two of the cows began to butt & 
fight with each other, & the larger & stronger of 
the two, & which the gatekeeper said he had on 
other occasions seen fighting with other cows, 
drove the other cow against the catch of the gate, 
& thereby caused injuries resulting in the death of 
the injured cow :—Held: there was no evidence 
of negligence on the part of the railway co., in 
their continuing to use the fastening in question, 
in which there was nothing intrinsically or 
necessarily dangerous, & which had been nine 
years in use on this very gate without any mis- 
chievous consequences, & which was, moreover, 
a kind of fastening in common & general use 
elsewhere, as well as all along decfts.’ line of 
railway.—-GREAT WESTERN Ry. Co. v DAVirs 
(1878), 39 L. T. 475, D.C. 

330. Duty to erect lodge at crossing —-On what 
roads necessary.|— The offence of failing to erect 
& maintain a lodge or watchman at a level crossing 
over a turnpike road or public carriage road 
mentioned in Railways Clauses Act, 1863 (c. 92). 
3. 6, applies to any turnpike road or public carriage 
road, & is not limited to such similar roads as 
are specifically mentioned in the special Act 


for leave to cross, the cost of construc- 
tion, maintenance, & protection to 
be borne equally by the city corpn. & 
the railway co.—Re CiTy or EDMONTON 
& GRAND TRUNK PAactIFic Ry. Co. 
(1912), 21 W. L. R. 808; 13 Can. Ry. 
Cas. 444; 4D. L. R. 472.—CAN. 
-}—CITY OF KDMONTON 
©. CALGARY & Epmontron Ry. Co. 
(1918), 22 Can. Ry. Cas. 182 —CAN, 

a. -}—CANADIAN PACIFIC 
Ry. Co. v. DEPARTMENT OF PUBLIC 
WORKS OF THE PROVINCE OF ONTARIO 
(1919),58 S.C. RN. 189; 45 D. L. R. 413. 
—CAN 


tt. ——— 











b —— ——.}—VILLAGE OF EDaM ». 
CANADIAN NORTHERN TOWN PROPER- 
her (1919), 26 Can. Ry. Cas. 246. 


eC. ——.}—CITY OF HAMILTON 
», TORONTO, HAMILTON & BUFFALO Ry. 
Co. (1922), 70 D. L. R. 594.—CAN. 

d.——  s-§ ———.] — CANADIAN Na- 
TIONAL PARKS BRANCH DEPT. OF 
INTERIOR 0. CANADIAN PACIFIC Ry. 
Co. (1924), 30 Can. Ry. Cas. 1.—CAN. 

e. —-.J— City or Swirr 
CURRENT v. CANADIAN Paoiric Ry. Co. 
(1924), 29 Can. Ry. Cas. 183.—CAN, 

f.——- ~——.]— Ciry or OTTawa 
vw. CANADIAN NATIONAL & CANADIAN 
Paciric Ry. Cos.’ (PINE & OLIVER ST. 
poesia) (1925), 30 Can. Ry. Cas. 
445.—C e 


. Injunction to restrain closing.) 
—HARILAL LALLAURAI ©. BOMBAY 
Baroda & CENTRAL InpiAa Ry. Co. 








h. -]—Where F. alleged damage 
to his business owing to loss of 
customers due to the closing of a 
railway crossing, & whore a right of 





way across a railway Hine at that 


crossing had been reserved to the town 
council under an agreement to give 
transfer of municipal lands to the 
Central South African Railways :-~ 
Held: ¥F. was entitled personally to 
institute proceedings under the servi- 
tude & to obtain an interdict. restrain- 
ing the rallway from obstructing the 
crossing.—FICHAT v. CENTRAL SOUTH 
AFRICAN Rys., (1910) O. FL. S. 14.— 


k. Removal of  croasing.) — Held: 
when road trustees have sanctioned the 
formation of a railway level-crossi 
over one of their roads they are no 
entitled arbitrarily to demand its 
removal or to impose unreasonable 
conditions upon its continuance.— 
LANARKSHIRE (MIDDLE WARD) TRUST- 
EFS v. BELHAVEN’S (LORD) TRUSTEES 
(1891), 18 R. (Ct. of Sess.) 949; 28 
Sc. L. R., 728.—SCOT. 


PART IV. SECT. 2, SUB-SECT. 1. 
1. Regulation requiring gatea—Resolu- 
tion Of ten ene LW ntooL 


CORPN. v. LiIvERPOOL, ETC. Ry. Co 
(1902), 35 N. 3S. R. 233.—CAN, 


m. Failure to provide gate—Indict- 
ment.}—The Railway Committee of the 
Privy Council of » upon the 
appln. of a city, in order to provide 
protection at a place where a street 


was crossed by the tracks of two rall- 
ways, ordered & dircoted that the two 
railway cos. should, within a specified 
time, properly plank between thoir said 
tracks, & also provide gates & watch- 
men thereat, should thereaftor 
maintain & protect the said crossing :-—— 
Teld: a Joint indictment aguinst the 
two cos. for the failure to place gator 
& a watchman at the crossing, would 
not Ile.—R. v. GRAND TRUNK Ry. Co, 
& CANADIAN Paciric Ry, Co. (1908), 
17 0. L. R. 601; 12 O. W. RR. 9755 
8 Can. Ry. Cas. 453.—CAN. 


n. Erection without authority — 
Gates not working—Duty to public 
accustomed ta rely on gates.}—FLEMING 
w. CANADIAN Paciric Ry. Co. (1892), 
31 N. B. R. 318.-—-CAN, 


0. -——.] — Brn v. 
Pacific hy. Co. (N. W. 
6 W.L. R. 393.—-CAN. 


p. .}-~Where In the case of a 
Dominion Railway it is not shown that 
the erection of gates at a level crossing 
is authorised or required by an order 
or direction of the Railway Comra, 
Board, the lowering of the gates ts but 
@ warning to persons wishing to cross 
the tracks that it 1s dangerous to do so. 
—GFARSIDE v. GRAND TRUNK Ry. Co. 
(1915), 8 O. W. N. 156; 33 0. L. R. 
388; 23 D. L. R. 463.—-CAN. 


q. Substitution of automatic signals 
for gates.}-—QRAND TRUNK Ry. Co. 
v. Ciry or OTTAWA, CANADIAN 
NATIONAL Rys. vo. Ciry oF BRULE- 
VILLE, GRAND TRUNK Ry. CoO. 2. 


CANADIAN 
T.) (1907), 


r 
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Sect. Pe ee at level crossings: Sub-sects. 1, 2 
- 3.] 
authorising the construction of the particular 
railway. Qu.: whether such roads when marked 
for level crossings on the statutory plan deposited 
under the special Act, though not specifically 
mentioned in that Act, may not be held to be 
turnpike or public carriage roads ‘ authorised by 
the special Act” for level crossings within_ the 
Railways Clauses Act, 1863 (c. 92), 8. 5.—K. v. 
LONGER, ETC. JJ. & CooKE (1897), 66 L. J. Q. B. 
278, D.C. 





Sun-srecr. 2.——-DutTy TO FENCE RAILWAY FROM 
HIGUWAY. 


See Railway Regulation Act, 1842 (ce. 55), 8. 9; 
Railway Clauses Consolidation Act, 1845 (c. 20), 
8. 47. 

331. Against cattle on highway—Cattle straying 
—Duty to keep gates closed.|—The Y. Railway 
crosses a highway on a level]; & there are gates 
across each end of the road where it crosses the 
line of railway. PItf..s horses strayed from his 
field into the highway, through the gates, which 
were open, on to the railway, & were in consequence 
there killed by a train:--Z/eld: by Railway 
Regulation Act, 1842 (c. 55), s. 9, an obligation was 
imposed on the co. to keep the gates closed, as 
well against stray cattle on the road, as against 
cattle travelling thereon; & pltf. was entitled to 
recover the value of the horses from the co.— 
Vawcerr v. YORK & NortTH MIDLAND Hy. Co. 
(1851), 16 Q. B. 610; 20 7. J. Q. B. 222; 15 
Jur. 173; 117 1. R. 1018. 

Annotations :-— Expld. Ricketts v. Kast. & West. India Docks, 

ote. Ry. (1852), 12 C. 2B. 160. Distd. M.S. & L. Ry. v. 

Nba (1854), 14 CG. B. 218. Folld. Dickinson +. A & 


. W. Ry. (1866), Har, & Ruth. 399, Retd. Ellis v. 
L. & S. Ww. Ry. (1897), 26 I. De Ex. 349. 


332. —--—- ~~ +: =- .]—DICKINSON v. LONDON 
& NORTH WESTERN Ry. Co. (1866), Har. & Ruth. 
30. 

333. -- -—~- 





~-~-~ -——-— Swing-gate beside crossing 


VILLAGK OF PRINCETON 
Can. Ry. Cas. 368.—CAN. 
Yr. -}—CANADIAN PactMIG Ty. 
Co. 9. ONTARIO Derr. OF HIGHWAYS 
(1923), 28 Can. Ry. Cas. 10.—CAN, 
wt. Delay in opening gates — Lia- 
bility of railway ide tapi (0. etn » a 
modical doctor, whose time was of 
pecuniary value, was, while driving 
along a public highway, detained for 
twenty minutos at a levol crossing by 
the unreasonabic & nogligent delay of 
the servants of doft. railway co, in 
opening the gatos at the crossing :— 
Zield: defts. were Hable in damages to 
Itf. for such delay.—Boyp v. GREAT 2 
ORTHTRN Ry. Co, (1895) 2 1. BR. TRUNK Ry. Co, 


(1921), 27 





not.-—HvutmtT , 


209). CAN, 


eee ten seme - —— 





d. -——— ---—~.}—Declaration charr- 
ing defts. with neglect. in maintaining 
cattle guards, by means whereof pltf.’s 
ox, lawfully being on the highway 
rot upon the railway & was killed. f 
appeared that there were no cattle 
guards, & that the ox got on the track 
from tho highway :-—//eld : 
the absence of cattle guards, defts., l 
under 14 & 15 Vict. c. 51, 8. 18, were 
liable, without reference to whether 
the ox was lawfully on tho } 
BUFFALO 
HuRoN Ry. Co. (1858), 16 UU. C. 


}—FERRIS iv. 
(1858), 16 U. G RB, 


RAILWAYS AND CANALS. 


gate.J}—In an action against a railway co. for not 
properly fencing their line at a level crossing 
according to Railways Clauses Consolidation Act, 
1845 (c. 20), 5. 47, whereby horses belonging to 
pitf. strayed on to the line & were killed, it appeared 
that there were gates at the level crossing of the 
full width of the road properly so cailed, but that 
a swing gate had been placed by defts. upon a 
piece of land beyond the limit of the road, on the 
same line with the gates, for the convenience of 
foot passengers using the crossing. Pltf.’s horses 
after straying from his land arrived at the gates 
at the level crossing, & finding them closed, turned 
aside to the swing gate, & forcing their way through 
it, owing to the defective condition of the posts, 
got on to the line & were killed by a passing train : 
——-Held: there was evidence of a breach of defts.’ 
obligation under s. 47 to fence in the railway 
from the road, & that they were liable.— 
CHARMAN v. SOUTH EASTERN Ry. Co. (1888), 21 
Q. B. D. 624; 57 L. J. Q. B. 597; 53 J. P. 86; 
37 W. KR. 8; 47. L. R. 720, C. A. 

Annotation :—-Refd. R. v. Somors, (1906) 1 K. B. 326. 

334. Gate over footway.|— 
Pitf.’s horse, without any negligence on the part 
of pltf., strayed on to a public footpath, which 
defts.’ railway crossed on the level, & passed 
through a gate, erected by defts., on to the 
railway & was killed by a passing train. The 
fastening of the gate was defective :—Held: 
defts. had failed to maintain a good or sufficient 
gate as required by Railways Clauses Consolida- 
tion Act, 1845 (c. 20), s. 613; defts.’ duty under 
the sect. was not a duty owed only to persons 
lawfully using the footpath, & defts. were liable 
to pltf. for the loss of his horse.—PARKINSON v. 
GARSTANG & Knorr ENp Ry Co., [1910] 1 K. B. 
615; 79L. J. K. B. 380; 102 L. T. 2384; 745. P. 
204; 26 'T. L. R. 290, D. C. 

335. —— Private railway on _ private 
property.|—-A private railway on private property, 
made & used exclusively for the proprietors’ own 
purposes, & not for passenger traffic, is not subject 














passing train :—Held: the clause of 
the Railway Act, 1880, requiring 
guards at crossings, could not be 
construed to render the co. Hable to 
owners of cattle unlawfully on the 
highway.—WHITMAN . W. & A. Ry. 
Co. (1885), 18 N. 8. R. (6 R. & G.) 271; 


that in 6C. LL. T. 451.—CAN 





: - -}—-NIXON ©. GRAND 
TRUNK Ry. Co. OF CANADA (1892), 23 
O. R. 124.—CAN, 
LAKE m. ——-- --~-.]—If by reason of the 
yy, fallure of the co. to comply with 
‘ the statutory requirements as to 
fencing, construction of cattle guards, 
otc., the cattle reach tho line of railway 
& are killed or injured at a point on 





hway or 


GRAND 


655.—IR. ee eee tho rallway other ean the inter- 
oo +, J + SON t GREAT section, the co. are Hable, unless the 

PART IV. SECT. 2, SUB-SECT. 2. WESTERN Ry. Co. (1859), 17 U. . R. can establish affirmatively that the 

a. Against cattle on highway— 57,—CAN, owner was guilty of naegligence.— 
Cattle straying.}—Tho Uno of the ——J—McGrnx «. Great ARTHUR ¢. CENTRAL ONTARIO Ry, Co. 


G. W. R. co. crosses a highway on a 
lovel, & ono of thoir trains going at its 
usual rate of spoed killed two cows. 
Their owner sucd the co. It appeared 
in evidence that the track was not 
fenced :—Held: if the co. were bound 
to fence in the road whero the acaident 
occurred, it was by their default that 
the cows got upon the track, & there- 
fore they could not object that the 
cows were not logally on the hway. k 
—RENAUD v. GREAT WESTERN Ky. Co. 
(1855), 12 U. ©. R. 408.—OAN. 
Dn, + MCDOWELL Y. GREAT 
WESTERN Ry. Co. (1855), 6 C. P. 130. 
—CAN, 


293.—-CAN, 





—Held: dofts. 





eee Cee 
6. 


Jack wv. ONTARIO 
Smicox & Hurow Ry. Co. (1857), 14 
U. CG. R. 328.—CAN, 


&. G 
WESTERN Ry. Co. (1864), 23 U. GC. RR. 


h, -—— ---Action for the value n 
of a cow, killed by defts.’ locomotive. 
A boy was in charge of 
it ran away & got on the track through 
the cattlo guards being full of snow : 
é {lable.—PrILLips tt. 
CANADIAN Paciric Ry. Co. (1884), 1 
Man. L. R. 110.—CAN, 
turned out upon the public highway 
for the purpose of 
pasture, & while there unattended, 
got upon deft. co.’s line of railway in o 
consequence of the defective condition 
of the cattle guard at the intersection 
of the railway with the er ei & 
one of the cattle was ed by a 


(1906), 11 O. L. R. 537; 7 O. W. R. 
527.—CAN 


e ]-—C.’s horses strayed 
from his cnclosed pasture situated 
beside a highway which ran parallel 
to the co.’s railway, entered a neigh- 
bour’s field adjaccnt thereto, passed 
thence upon the track through an 
opening in the fence, which had not 
becn provided with a avale by the co., 
& were killed by a tr :—Held: the 
co. were Hable.—CaNnaDIAN PACIFIC 
Rr. Co.v. CARRUTHERS (190725 77 
Cc. L. T. 663; 51.—CAN. 








the cow but 


driven to 39 S.C. R. 2 


: ———, #—- DANIEL. CANADIAN 
Paciric Ry. Co. (N. W. P.) (1907), 
6 W. L. R. 538.—CAN, 

Pp. ——~- ——.}--Parliament has im- 
posed on railway cos. the absolute 





Part IV.—LEvVEL Crossrnas. 


to the regulations as to gates & Deg ai in charge 
at level crossings imposed by the Railway statutes ; 
nor are the proprietors bound at common law to 
erect such gates. A horse escaping by night from 
a fleld, by no fault of its owner, strayed along a 
turnpike road on to a private branch railway at 
a level crossing where there were no gates or person 
in charge. The horse then proceeded down the 
branch to the junction with the main line, on 
which it was killed by a passing train :—Held: the 
proprietors of the private line, who could not have 
made the railway across the road on a level except 
with the leave or sufferance of the road trustees, 
who could have imposed any conditions they 
thought right, were not liable in damages, there 
being no obligation on them under the Railway 
Statutes to fence with gates the railway where 
it crossed the high road.—MATSON v. BAIRD (1878), 
3 App. Cas. 1082; 39 L. T. 304; 43 J. P. 90; 
26 W. It. 835, H. L. 
Annotation :—Mentd. A.-G. v. Barker (1900), 83 L. T. 245. 
336. Against persons using highway — Public 
footway—Duty to erect gate or stile.]|— Defts.’ 
line crossed a public footpath on the level; but 
defts. had not erected any gate or stile, as provided 
by Railways Clauses Consolidation Act, 1845 
(c. 20), s. 61. Pltf., a child of four years & a half 
old, having been sent on an errand, was shortly 
afterwards found lying on the level crossing, a 
foot having been cut off by a passing train :-— 
Held: there was evidence to go to the jury that 
the accident was caused by the neglect of defts. 
to fence.—WILLIAMS v. GREAT WESTERN Ry. Co. 
(1874), L. R. 9 Exch. 157; 48 L. J. Ex. 105; 
31 L. T. 124; 22 W. R. 531. 
Annotations :—Distd. Wakelin r. L. & 8. W. Ry. (1886), 


12 App. Cas. 41. Consd. Jones v. Canadian Pacitic Ry. 
(1913), 88 Il. J. P. C. 13. 


3387, —-.-- --— Omission to fasten gate.|—— 
A railway, consisting of several lines, crossed a 
public footpath on a level at a point near the 
station, but the footpath was not in ot-her respects 
dangerous. On each side of the railway was a 
good & sufficient swing-gate, as required by 
Railways Clauses Consolidation Act, 1845 (c. 20), 
s. O61. The railway co., by way of extra pre- 
caution, usually, but not invariably, fastened the 
gutes when a train was approaching. S. wishing 
to cross the railway, found a gate unfastened, & 
a coal train standing immediately in front of it. 
He waited until the coal train had moved off, & 
then, without looking up or down the line, com- 
menced crossing the railway, & was killed by a 
passing train. If he had looked up the line he 
would have seen the train coming in time to stop 
& avoid the accident. In an action against the 
co. by S.’s administratrix under Fatal Accidents 
Act, 1846 (c. 98) :—Held: S. contributed to the 
accident by his negligence, & the co., therefore, 
were not liable-—SKELTON v. LONDON & NorTH 
WESTERN Ry. Co. (1867), L. R. 2 C. P. 631; 
36L. J.C. P. 249; 16 L. 1. 563; 15 W. R. 925. 


Annotations :-—Refd. Dublin, Wicklow & Wexford Ry. v. 
Slattery (1878) 3 App. Cas. 1155. Mentd. De Freville v. 
Dill (1927), 96 L. J. K. B. 1056. 

388, —--—- ----— -----— ———-.]—-At a level crossing 





duty to protect their lines from ani- 
mals.—CLARE v. CANADIAN NORTHERN 
Ry. Co. (1911), 17 W. L. R. 536; 3 





—BvuaaG v. CANADIAN NORTHERN Iya. 
(Sask) [1917] 3 W. W. BR. 458; 36 
. L. R. 776.—CAN 
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on defts.’ railway there was a small wicket gate 
for the use of pedestrians. According to the 
practice of defts. the gate was kept locked when 
trains were passing, & was unlocked only when it 
was safe to cross the line, & that practice was 
known to pltf. On the occasion in question, 
owing to the negligence of a servant of defts. the 
gate was left unlocked when a train was approach- 
ing, & pltf. went through it, & proceeded to cross 
the line when he was knocked down by the train 
& injured. In an action by pltf. against defts. 
for damages :—-Held: defts., by leaving the gate 
unlocked, gave to plitf. an invitation to cross the 
line, in the circumstances the pltf., in acting upon 
that invitation, had not failed to use ordinary 
& reasonable care, &, therefore, that he was 
entitled to recover.—MERCER v. SouTH [EASTERN 
& CHATHAM Ry. Co.’s MANAGING COMMITTER, 
[1922] 2 K. B. 549; 92 L.J3. K. B.25, 1271. T. 
723; 38 T. L. R. 431. 

89. --— -~--- ---— Handrails & fences.|-— 
Railways Clauses Consolidation Act, 1845 (c. 20), 
s. 62, empowers the justices to order a railway co. 
to make ‘‘ convenient ascents & descents or other 
convenient approaches, & such handrails, fences, 
gates, & stiles as they are hereinbefore required 
to make,” “ where the railway shall cross any 
highway on. the level.”’ 

There is no power given by that sect. to order 
the erection of handrails & fences on a road which 
is a carriage road & a gencral highway; its 
application is restricted to the bridleways & 
footways & highways other than public carriage 
ways mentioned in Railways Clauses Consolidation 
Act, 1845 (c. 20), s. 61.—R. v. Scuorrmer.n (1893). 
69 L. T. 313; 585.2. 182; 6 R. 576, D.C. 





SuB-SECT. 3.—-PERSONS TO OPEN AND Siu’ 
GATES. 

See Railway Regulation Act, 1842 (c. 55), 
s. 9; Railways Clauses Consolidation Act, 1845 
(c. 20), 8. 47. 

340. Persons opening gate in absence of gate- 
man-—-Company not Hable for damage.|—-A_ rail- 
way co. acting under the provisions of special Acts, 
which embodied Railways Clauses Consolidation 
Act, 1845 (c. 20), constructed a railway crossing 
a highway on a level, & in compliance with sects. 
46, 47, of that statute erected at the crossing 
sufficient gates, but did not employ persons to 
open & shut them. Pltf. coming along the 
highway at night arrived at the crossing, & 
finding no person in attendance to open the gates 

roceeded to open them himself, & was injured 
in consequence :—Held: he had no right of 
action against the co.--WYATT v. GREAT WESTERN 
Ry. Co. (1865), 6 B. & S. 709; 6 New Rep. 259 ; 
34L. J. Q. B. 204; 12 L. T. 668; 29 J. VP. 630; 
11 Jur. N. 8S. 825; 138 W. R. 837; 122 E.R. 1356. 


Annotations :— pid. Skelton v. L. & N. W. Ry. (1867), 
L. R. 2 C. bP. 631. Folld. R. v. Strange (1889), 16 Cox, 
©. C. 552. Refd. Dublin, Wicklow & Wexford Hy. v. 
Slattery (1878), 3 App. Cas. 1155. Mentd. Lax v. Darling- 
ton Corpn. (1879), 5 Ex. D. 28. 


Co. (1868), 18 C. P. 250.—CAN. 
837 I. Public footway——Duty to 
erect gatc or stile—Omtasion to fasten 





Alta. L. R. 312.—CAN. : ate.J--HENDRIE 0. CALEDONIAN Ry, 
t. ———- --—-.+- ANDERSON & Eppy ale.) 
q. -——— ———.]-— PAGE v. GRAND Cc ; _Co. (s .),  Co., [1909] 8. C. 776; 46 Bo. L. 
TRUNE Ry. Co, (1912), 21 R. L. N. 8. 0 CANADIAN NORTHERN RY. Oo (Sask) oi’; [1909] 1 8. L. T. 328,—SCOT. 
. ° 134; 43 D. L. R. 255.—CAN. 
nit ab large ape Teen OR, a, —— Leer v Gunapian Dury of person employe at ate 
killed by a train, the owner cannot ep Ph Co., (1921) 2 W. W. BR. __ 19 warn fool pes eee on gate 


recover for their loss, even though the 
cattle were down at the crossing 
where they got upon the right-of-way. 


b. Against sons using highway.) 
—WINCKLER O GREAT WESTERN Ry. 


»} v. CALEDONIAN 
hers 651886), 13 R. (Ct. of Seas.) 
1118.—8COT, 
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Sect. 2.—Gates at level crossings: Sub-sect. 3. 
Sect. 3.] 
$41. ——-.])— The effect of Railways 





Clauses Consolidation Act, 1845 (c. 20), 8. 47, is 
to make a road at a level crossing of a railway 
only a highway when the gates are opened by 
one of the railway co.’s servants, & if a servant 
when called upon does not. come, & a person using 
the road opens the gates, that person commits an 
unlawful act, but if damage ensues, it is a question 
for the jury whether the damage was the reasonably 
natural consequence of the unlawful act.—R. v. 
STRANGE (1889), 16 Cox, C. C. 552. 

342. Injury to foot-passenger — Liability of 
company.|—Defts.’ railway crossed on a level a | 
ublic carriage & footway near to the P. station. 
there were gates across the carriage way, & a 
turnstile for the use of foot passengers. S., a 
foot passenger, whilst traversing the railway at 
the level crossing, was knocked down & killed 
by one of defts.’ trains. At the time of the 
accident, contrary to the provisions, by statute 
& by defts.’ rules, for the safety of carriage traffic, 
the gates on one side of the line were partially 
open, & there was no gatekeeper present to take 
charge of them ; although no traffic was passing 
across, & although a train was overdue. In an 
action against defts. by the exors. of S. :—Held: 
there was, under the circumstances, evidence of 
negligence on the part of defts. to go to the jury, 
inasmuch as by neglecting the required pre- 
cautions for the safety of carriage traffic defts. 
might be considered to have intimated that their 
line might safely be traversed by foot passengers.— 
STarLey v. LONDON, Brianron & SourH Coast 
Ry. Co. (1865), L. BR. 1 Exch. 21; 4H & C. 92; 
85 L. J. Wx. 7; 13 L. T. 406; 29 J. P. 824; 

11 Jur. N.S. 954; 14 W. R. 182. 

Annotations es Lunt r. L. & N. W. Ry. (1866), lL. R. 
1 Q. B. 277. Distd. Skelton ». L. & N. W. Ry. (1867), 
LR. 2. P. 63h. Ap ad. N. K. Ry. v. Wanloss (1874), 

he P. 420. Refd. Walker v, Mid. Ry. (1866), 14 L. T. 


843. Duty of person employed at gate—Invita- 
tion to cross—Gate common to public & private 
road.|-—Defts.’ line of railway was crossed by a 
public carriage road diagonally on a level; & 
there was also at the same spot, crossing the rail- 
way nearly at right angles, a private way leading 
to C.'s5 storeyard. There was a gate on (.’s side 
of the railway opening into his yard, which was a 

rivate gate under C.’s control; but nearly 
mmediately opposite, on the other side of the 
railway, there was one gate across both the private 
way & the public carriage road, & this gate was 
under the control of defts., there being a gate- 
keeper stationed there by them, pursuant to 
Railways Clauses Consolidation Act, 1845 (c. 20), 
a. 47. Any one going with a carriage, etc., to 
©.’s yard passed through this gate across the 
railway & in at. the private gate opposite, & vice 
vers@ on leaving the yard. Pltf.’s carman with 
his cart & horses having unloaded on C.’s yard one 
evening after dark, was about to leave, & having 
opened C.’s gate, the gate opposite being nearly 
closed, hailed defts.’ gatekeeper on the opposite 
side of the railway to know if the line was clear, 
& he answered, ‘‘ Yes; come on.’ The cart & 
horses accordingly proceeded, & were run into by 
a train :—Held: though Railways Clauses Con- 
solidation Act, 1845 (c. 20), s. 47, in terms imposed 
the duty on a railway co. of merely keeping the 
“‘ gates closed across a public carriage-road, 
except when carriages, etc., shall have to cross 
the railway,”’ yet the duty was ad a of using 
proper caution in opening them; whatever might 
lave been the consequence had the way which 
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pitf.’s carman was using been simply the private 

way, as he could not get across the railway with- 

out. passing through the public gate, it wae the 
gatekeeper’s duty to open or refuse to open it 
for him; what the gatekeeper said was equiva- 
lent to opening the gate, & he therefore was guilty 
of negligence in connection with his duty, for whic 

defts. were liable-—LuUNT v. LONDON & NORTH 

WESTERN Ry. Co. (1866), L. R. 1 Q. B. 277; 14 

L. T. 225; 30 J. P. 327; 12 Jur. N. S. 409; 14 

W. R. 497; sub nom. LUNN v. LONDON & NORTH 

WESTERN Ry. Co., 35 L. J. Q. B. 105. 

Annotation :—Refd. Skelton v. L. & N. W. Ry. (1867), 36 
L. J. C. P. 249. 

344. ——— To keep gates closed — Injury to 
person crossing—-Liability of company.]|—Where a 
railway crosses a public highway on the level, & 
there are under Railways Clauses Consolidation 
Act, 1845 (c. 20), s. 47, gates for the protection 
of ‘‘ horses, cattle, carts, or carriages,’’ passing 
along the highway, it is the duty of the railway 
co.’s servants to keep them closed when any train 
is approaching. If this duty is not performed, 
& a passenger along the highway is, in attempting 
to cross the line of railway, injured, the leaving 
of the gates open is, in an action brought by him, 
evidence of negligence to go to the jury. It is 
so, even though, with care & circumspection, he 
might have been able to see, at a distance, the 
approach of the train which occasioned the injury. 

The gates of the railway, at a place where it 
crossed the highway at a level, being open, 
amounted to a statement, & a notice to the 
public, that the line, at that time, was safe for 
crossing (LORD Carrns, C.).—NoORTH FASTERN 
Ry. Co. (DIRECTORS, ETC.) v. WANLESS (1874), 
L R.7H. L. 12; 48 L. J. Q. B. 185; 30 L. T. 
275; 38 J. P. 420; 22 W. R. 561, HW. L.3; aff. 
S. C. sub nom. WANLESS v. NORTIT EASTERN Ry. 
Co. (1871), L. R. 6 Q. B. 481, Ex. Ch. 

Annotations :—Consd. Dublin, Wicklow & Wexford Ry. v. 
Slattery (1878), 3 App. Cas. 1155. . Newman v. 
L. & S. W. Ry. (1890), 55 J. P. 375. Consd, Mercer v. 
S. KE. & C. Rys.” Managing Committee, (1922] 2 K. B. 549. 
Refd. Lay v. Mid. Ry. (1874), 30 L. T. 529. 

345. Road other than public carriage way— 
Whether omission amounts to negligence—Level 
crossing over public footway.|—There is no general 
duty on railway cos. to place watchmen at public 
footways crossing the railway on a level; but it 
depends upon the circumstances of each case 
whether the omission of such a precaution amounts 
to negligence on the part of the co. <A railway 
was crossed by a public footway on a level, & was 
protected by gates on each side of the line, & 
caution boards were placed near the gates. The 
view of the line from one of the gates was 
obstructed by the pier of a railway bridge crossing 
the line ; but on the level of the line it could be 
seen for 300 yards each way. A woman approach- 
ing the line by that gate was detained by a luggage 
train on her side, & immediately on its having 
pe crossed the line, & was run down & killed 

y a train coming along the other line of rails. 
There was no evidence of negligence in the mode 
of running the trains :—Held: there was no evi- 
dence of negligence on the part of the co., but 
there was evidence of negligence on the part of 
deceased.— STUBLEY v. LONDON & NorTH 
WESTERN Ry. Co. (1865), L. R. 1 Exch. 13; 4 
H. & C. 838; 35 L. J. Ex. 3; 13 L. T. 376; 29 
J. P. 808; 14 W. R. 1383; sub nom. Srusrxy v. 
LANCASHIRE & YORKSHIRE Ry. Co., 11 Jur. 
paininet Apld. Skelton vr. L. & N 
An ions s—. . elton v. L. y. W. A ‘; 

EE eset, Some Sacto s, Mi, Ry fish 4s 

(1922) 2 K. B. 549. = ° 


Part IV.—LEVEL CROSSINGS. 


346. }—Qu.: as to the extent 
of the obligation of a railway co., to place guards 
at level crossings. : 

A railway crossed on a level a public carriage 
& footway at a spot which, from the fact of there 
being a considerable curve in the line, & a bridge 
near, trains coming in one direction were not seen 
until very close, was peculiarly dangerous. There 
were gates across the carriage way which were 
kept locked ; but the footway was protected only 
by a swing-gate on either side, no person being 
there to caution people passing. Pltf. while using 
the footway was knocked down by a passing train, 
& injured :—Held: it was properly left to the jury 
to say whether or not the co. had been guilty of 
negligence.—BILBEE v. LONDON, BRIGHTON & 
SoutH Coast Ry. Co. (1865), 18 C. B. N. S. 584; 
6 New Rep. 174; 34 L. J. C. P. 182; 13 L. T. 
146; 11 Jur. N.S. 745; 183 W. 1.779; 144 E. R. 


571. 
einanlaiions :-—Folld. le 











re L. B. & S.C. Ry. (1865), 
a KR. 1 Exch. 21. . Stubley v. L. & N. W. Ry. 
(1865), L. R. 1 Exch. 13; Skelton v L. & N. W. Ry. 
(1867), L. R. 2.C. P. 631; CHIY «. Mid. Ry. (1870), lL. R. 
aa B. 258. Refd. Clarke «. Mid. Ry. (1880), 43 L. T. 


347, —— Level crossing over occupation 
road.|—-Plitf., while passing along an occupation 
road which crossed defts.’ railway on a level, 
was knocked down & injured by atrain of defts., 
owing, as was alleged, to defts.’ negligence. There 
were gates across the road left unfastened, & 
defts. had at one time kept a gatekeeper, but had 
ceased to keep one some time before the accident. 
About three years before the accident defts. had 
obtained powers under an Act to make a new 
road & discontinue the level occupation road ; 
the powers of the Act were to be exercised within 
five years, & then to cease ; & nothing had heen 
done as to the road till after the accident. The 
jury negatived negligence in the driver of the 
engine ; but found for pltf. on the ground generally 
of “ negligence as to the crossing.” The judge, 
in summing up, had left to the jury as evidence 
of negligence in defts. (inter alia) the omission to 
keep a gatekeeper, & the omission to exercise the 
powers of their Act :—Held: a misdirection.— 
CLIFF v. MIDLAND Ry. Co. (1870), lL. RK. 5 Q. B. 
258; 22 L. T. 382; 34 J. P. 357; 18 W. R. 456. 


Annotations :-—Distd. Ellis r. G. W. Ry. (1874), L. R. 9 
C.P. 551. Refd. Clarke v. Mid. Ry. (1880), 43 L. T. 381. 





PART IV. SECT. 3. 


d. Duty to give warning of ap- 
proach of train.}—BOYLSON ©. RAIL- 
WAYS CHIEF Comm. (1914), 14 S. R.N. 


S. W. 220; 32 N.S. W. W.N. 4 
AU 


-N.41-—- © p86.—CAN, 





e. ——~.}—GRAND TRUNK Rv. Co. v. 1. 
WILSON, Cass. Dig. 2nd ed. 722.—CAN. law to 

f. -I— Under 14 & 15 Vict. 
c. 21, 8s. 21, the omission to ring the 
bell or sound the whistle of a loco- 
motive on approaching a highwa 
crossing, was held evidence of a breac 
of duty & negligence by the co.— 
SHIELDS ». GRAND TRUNK Ry. Co. 
(1858), 7 C. P. 111.—CAN, 

g.- ---BROWNE v. BROCKVILLE 
& OTTawa Ry. Co. (1860), 20 U. C. R. m 
202.—CAN, 

h. ——.]——- Where a train is a 
eee on = ve ing ff che. pereons n 

neglec ve © proper 
signals, the co. will not be relieved 
from Hability because the person whose 
cattle were run over did not take the 
best means to avoid the accident, or 
because his horses were unmanageable.  __cAN, 
—TYSON v. GRAND TRUNK RY. Co. 
(1860), 20 U. C. R. 356.—CAN, o 


; --G 
k. ——.}—Held: obedience to the BECKETT (1857), 
ringing of the bell or sounding the CAN. 
whistle at or approaching crossings as 














applies only to a 
own prem 





directed by tho statute, does not of 
itself free the co. from responsibility 515.—CAN. 
for accidents or damages arising from 
any ueglect or broach of duty.—HAM 
vw. GRAND TRUNK Ry. Co. (1861), 11 


-}+—Defts. were required by 
station a man on the last 
car of every train moving reversely 

in any town, to warn persons standing i 
on or crossing the track of the approach 
of the train :—Held: defts. did not 
comply with this direction by having 
@ man at the front end of tho last car, 
where ho could not see persons crossing 
the tracks.—LEvoy v. MtpLANpD Ry. 
Co. (1883), 3 O. R. 623.—CAN, ; 


‘ -}—GRAND TRUNK Ry. Co. 
OF CANADA vt. ROSENBERGER (1884), 
9S. C. R. 311.—CAN, 


n. .}—The statutory obl 
to ring the boll, or sound tho whistle, 


not to an engine shunting on defts.’ 
ises.—CaseyY v. CANADIAN 
PaciFic Ry. Co. (1888), 15 O. R. 574. 


RAND TRUNK [ty. v. 
168. C. R. 713.— 


-.) — SHOEBRINK tv. CANADA | 
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348. Negligence of person employed—-~Damages 
recoverable.|— Where the gatekeeper of a railway 
co. had negligently invited pltfs. to drive over a 
level crossing when it was dangerous to do s0, & 
the jury, although an actual collision with a train 
was avoided, nevertheless assessed damages for 
physical & mental injuries occasioned by the 
fright :—Held : the verdict could not be sustained 
& judgment must be entered for defts.—VICTORIAN 
RAILWAY Comrs. v. COULTAS (1888), 13 App. Cas. 
222; 57L. J.P. C. 69; 58 L. T. 390; 52 J. P. 
500; 37 W. R. 129; 4 T. 1. R. 286, 2. C. 


Annotations :-—Refd, Pugh ». L. B. & S. C. Ry., [1896 
2 4. B. 248. Mentd. Wilkinson v. Downton, [1897] 
Q. B. 67; Dulieu r. White, (1901} 2 K. B. 669; Yates 
v. South Kirkby, Featherstono & Hemsworth Collieries 
(1910), 103 L. T. 170; Coyle (or Brown) v, Watson, 
(1915) A. C. 1; Janvior v. Sweeney, (1919) 2 K. B. 316; 
Ham brook v. Stokes, [1925] 1 K, B. 141; Venn ve. Tedesco, 
[1926] 2 K. 13. 227. 

849. On what roads necessary.|-—lt. v. LONGEK, 


ETc. JJ. & COOKE, No. 330, ante. 


Sect. 3.---DUTY TO PERSONS CROSSING LINE. 


350. Whether duty to give warning of approach 
of train.]—JamMES v. GREAT WESTERN Ky. Co. 
(1867), L. R.2 C. P. 634, n.3; 36. J.C. PR. or 

L ——- Sk *" Ja ®W WN. . Ry. 18 ’ 
a as ed YP. pute. Mies 'd. Ww ity. 1869), 38 1. th is ; 

67. Refd. Simnith vr. S. I. Ry. (1895), 65 L. J. Q. B. 219. 

351. -- —.]—A public footway crossed a railway 
on a level. Pitf., while crossing on the footway 
in the evening, after dark, was knocked down & 
injured by a train of defts. on the crossing. He 
stated in evidence at the trial, that he did not 
see the train until it was close upon him ; that he 
saw no lights on the train & heard no whistling. 
He stated also, that he did not hear any caution 
or warning given to him by any servant of the co. 
The driver & fireman of the engine were called on 
behalf of the eo., & stated that there were lamps 





‘on the engine & train, which were lighted in due 


course on the night in question, at the commence- 
ment of the journey, & which, if lighted, could be 
seen for a considerable distance by any one stand- 
ing at the crossing. <A porter in defts.’ employ 
also stated that he had seen pltf. at the crossing 
on the night in question, & had called to him not 
to cross. The judge of the trial ruled that there 


ATLANTIO Ity. Co. (1888), 16 O. RB. 


Q. —~—. }-—TIOLLINGER v. CANADIAN 
Pacwric Ry. Co. (1891), 21 O. IR. 705 ; 
20 A. Kt. 244.—CAN. 

r. ~—~—.] — A rallway co. which 
has not complied with tho statutory 
condition of ringing a bell when 
approaching a crossing {is liable for 
uries resulting from a horse taking 
fright at tho approach of a train & 
throwing the occupants of the carriage 
over a dangerous pet of the highway 
on to the track though there was no 
contact betwoen the train & the 
carriage or its occupants.—GRAND 
TRUNK Ry. Co. oF CANADA & MIDLAND 
Ry. Co. v. SIBBALD, GRAND TRUNK 
Ry. Co. of CaNaDa & MIDLAND 
Ry. Co. vw TREMAYNE (1892), 20 
S.C. R. 259.—CAN. 

t. -——.]}—Rallway Act, 1888, 8. 
256, applies to shunting & other tem- 
crossing, & orary movements in connection with 

the running of trains as well as to 
the general traffic.—CANADA ATLANTIC 
Ry. Co. ». HENDERSON (189%), 29 
8. C. R. 632.—CAN. 

a. .] — HANSON 0. CANADIAN 
Paciric Ity. Co. (1906), 4 W. L. BR. 
385,.--CAN. 

b. ——.] — PEDLAR 4, 


tion 


hwa 





CANADIAN 
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Sect. 3.—Duty lo persons crossing line.] 


was evidence to go to the jury of negligence on 
the part of defts. Which caused the injury to pltt. : 
Held : there was no evidence of negligence to 
go to the jury.---ELuis v. GREAT WESTERN Ry. Co. 
(1874), LL R29. BP. 551; 48 1. J. C. P. 3045 
30 L. T. 874, Ex. Ch. 


nnotations :-—Expld. Clarke v. Mid. Ry. (1880), 43 L. T. 
A Refd. jExpld , Wicklow & Wexford Ry. v. Slattery 


(1878), 3 App. Cas..1153. Mentd. Woodley ». Met. Dist. 
Ry. (1877), 2 Ex. D. 384. 

352. .|—It is the duty of a railway co., 
whose line crosses a public road at a level 
crossing, to take reasonable precautions to warn 
persons using the crossing of the approach of trains. 
In an action under Fatal Accidents Act, 1846 
(c. 93), against a railway co., for negligently 
driving over & so causing the death of the husband 
of pitf. whilst he was crossing defts.’ line at a level 
crossing, defts. called evidence to the effect that 
it was the invariable custom for drivers of engines 
to blow the whistle before reaching the crossing. 
There was a conflict of evidence at the trial as 
to whether the whistle was blown on the occasion 
in question, & the jury found a verdict for the 
plitf. <A mile for a new trial having been obtained, 
the ct. refused to disturb the verdict.—GRaAy v. 
NorTH-EASTERN Ry. Co. & WASHINGTON COL- 
WERY Co., TUCKER & Co. v. NORTH-EASTERN Ry. 
Co. & WASHINGTON CoLLIERyY Co. (1883), 48 
L. ‘TY. 904, D. C. 

353. -—-- Crossing habitually used for vehicular 
trafic—To knowledge of company.|—PItf. brought 
an action against defts., a railway co., to recover 
as damages the sum which he had been compelled 
to pay under Workmen’s Compensation Act, 1906 
(c. 58), to the dependants of a servant in his em- 
ployment who had met his death as the result of 
an accident which happened upon defts.’ railway 
line owing to their alleged negligence. The acci- 
dent in question occurred at a level crossing over 
the railway which was protected on cither side by 
gates, & which was used by persons passing with 
vehicles without interruption by defts. There 
was a station 750 yards from the crossing in 
question, & there was another crossing 350 yards 
above that at which the accident occurred. The 
line curved before coming to the latter, & at a 
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point 183 yards above it there was a board 
directing engine drivers to whistle. A_ train 
travelling at twenty-five to thirty miles an hour 
would take twelve & a half seconds in travelling 
from the whistle board to the crossing. Along 
the side of the line were trees, which would pre- 
vent any one seeing the signal, & which to some 
extent might prevent anyone approaching the 
crossing from hearing a whistle. Deceased man 
was endeavouring to cross the line with a horse 
& cart when he was struck by a train travelling 
at a speed of between twenty-five & thirty miles 
an hour & killed, there being no suggestion of 
a negligence upon the part of the driver of the 
rain. 

The jury found (a) that the crossing was habi- 
tually used for vehicular traffic to the knowledge 
of defts. & without hindrance by them; & (6) that 
the co. were guilty of negligence in failing to pro- 
vide sufficient safeguards for vehicular traffic, 
having regard to the character of the neighbour- 
hood, & that the accident was the result of such 
negligence :—Held: the crossing being used for 
vehicular traffic to the knowledge of & without 
interruption by defts., they were under an obliga- 
tion to take proper precautions for the protection 
of persons using the crossing, & upon the above 
facts there was evidence, having regard to the 
nature of the locality, upon which the jury might 
come to the conclusion that such precautions 
had not been taken.—JENNER v. SOUTH EASTERN 
Ry. Co. (1911), 105 L. T. 181; 75 J. P. 419; 27 
T. L. R. 445; 55 Sol. Jo. 553, D. C. 

354. Contributory negligence.] — Defts.’ 
railway crossed a public footway on the level. 
About half-past four o’clock in the afternoon, on 
Mar. 29, pltf., a foot passenger, while crossing 
from the down side to the up side of the railway, 
was knocked down & injured at the crossing by 
a train of defts. on the up line. Owing to the 

osition of certain buildings which stood by the 
ine it was impossible for any one crossing from 
the down side to see a train coming until he got 
within a step or two of the down line, but a person 
standing on the down line or the six-foot had a 
clear & uninterrupted view up & down the line 
for several hundred yards. PItf., who lived near 
& was well acquainted with the crossing, stated 





NortTHERN Ry. Co. (1909), 18 Man. 
LR. b25-CAN. OO”? = 


0. ——.]—CHAREAT v,. OTTAWA, WES- 
THRN & NORTHERN Ry. Co. (Que.) 
(1911), 23 It. do J. 158.—-CAN. 





d. -——--.] — HeELSON t. Morrisey, 
Frernin & Micurnn Ry. Co. (1912), 19 
W. L. R. 885: 1 2. 1. R. 383 17 
B, Cc. hn. 65.—CAN 

e, ——.J—GRAND TRUNK Ry. Co. 
®. MCALPINE, [1913] A. GC. 838, DP. Cc. 
—CAN, 

f. J—O'CALLAGHAN ®% Great 
NORTHERN Ry. Co. (1914), 28 W. lL. XR. 
P11; 20 D. L. it. 145.—CAN., 

-}—GOWLAND v. HAMILTON, 





g. 
GRIMSBY & BEAMSVILLE 
Ry. Co. (1914), 33 0. Le R. 372; 8 
O. W. N. 182 > 24 I). L. R. 143.—-CAN. 
h, ~~. }— HaGeMEIR ©. CANADIAN 
Pacirio Hy. Co. (1914), 209 W. lL. R. 
743; 25 Man. L. R. 1; 7 W. 
406 ; 20 D. L. R. 29.—OCAN. 
k. ——-.+—-DUFRESNE v. CANADIAN 
Pacirio Ry. Co. (1915), 32 R. LL. N. 8. 
89,—-OAN, 


ELECTRIC 


1 ——.}—BARTLETT v. WINNIPEG 
Evecrrio Ry. Co. & CANADIAN 
NORTHERN Ry. Co. (ian). (1918) 3 
WwW. W. R. 488; 43 D. L. R. 3296.—- 
CAN. 

. ‘Although a train may 
ded its whistlo short of the 


full statutory distance before a high- 
way crossing, the rallway co. is not 
for that reason Hable for cattle killed 
by tho train at the crossing if the failure 
to whistlo sooner had no effect in the 
damage ocaused.—COLPMAN 0. CANADIAN 
NANONAL Rys., [1920] 83 W. W. R. 
807.—CAN, 

n. ———-.] — HENDRIE wv. GRAND 
TRUNK Ry. Co. (1922), 67 D. lL. R. 
165; 510. L. R. 191.—GAN, 

oO. -])— ALLEN ¥v. CANADIAN 
NATIONAL Rys. (QENERAL MANAGER), 
[1924] ey L. R. 1078; 57 N.S. R. 


Pp. ———.]—CANADIAN NORTHERN Ry. 

Co. ». PRescesky, [1924] 2 D. L. R, 

HOA > {19214} Ss. C. Nn. 2.—CAN, 

pity Patio Re Gar sian ANE 
ACIFIO Y. Coa, 25 5 

569.—CAN, pet 

r. -—-—-. }—~ 


LAND Ry. 
FL 


885.—N 
t. -~~~.J]—-Nrw ZEALAND RAILWAY 
oe (1894),13 N. ZL. R. 








NEWFOUND- 
Nfld. L. R. 


DEVINE v. 
Bs (1896), 7 


aa. ———.}—RUSSELL v. CALEDONIAN 
Ry. Co. (1879), 7 R. (Ct. of Sess.) 
148 ; 17 Se. L. R. 73.—SCOT. 

bb. —— Cont negli J— 
Persons approaching f4 pair aver 


level railway crossings, are bound to 


exercise their ordinary powers of 
observation, & the omission to ring tho 
bel] or sound the whistle, as directed 
by the statute, in no way _ releases 
them from the exercise of such care.— 
MILLER «. GRAND TRUNK Ry. Co. 
(1875), 25 C. P. 389.—CAN. 

oo. ~—~———, ROBERTSON v. HALI- 
FAX CoaL Co., LTD. (1889), 22 N. S. R. 
84.—CAN 











dd. .~—Where all the usual 
signals & war were given b 
the railway co., the proximate 


detormining cause of tho accident of 
which pltf. complained was the 
imprudence & recklessness of her 
deceased husband, & his brother, pitt. 
is not entitled to recover.—TaNGuaYy 
v. GRAND TRUNK Ry. Co. OF CANADA 
(1901), Q. R. 20 &. C. 90.—CAN, 
ee, ——-- -———. } —ROYLE v. CANADIAN 
NORTHERN Ky. Co. (1902), 14 Man, 
L. R. 275.—CAN. 
Go. &. Mistinn (1000) deo ee oe 
e v. 1s NER , Je e e 
—CAN. 
MARQUETTE RY bo (1910), 22 0. W 
R. 333; 13 Can. Ry. Cas, 247.—CAN. - 
hh, ——~—- ——.] — The found 
that G. was killed by the io nger 
train, & that his death was dne to the 


negligance of the latter in gens Bit 
observe the statutory duty to whistle 


Part IV.—LEvVEL Crossrnas. 


that before crossing he looked to the right along 
the down line, but he admitted that he did not 
look to the left along the up line, & that if he had 
looked he must have seen the train coming. The 
engine driver did not whistle. There was a servant 
of defts.’ employed as a gatekeeper at the cross- 
ing, whose duty it was to open the carriage gates 
there when carriages could safely be admitted, & 
to close them at other times. He was standing 
at the time on the opposite side of the crossing 
talking to two boys with a furled flag in his hand ; 

but he gave no warning to pltf. that a train was 
coming. Pltf. having brought an action against 
defts. to recover compensation for his injuries, 
was nonsuited on the above facts being proved at 
the trial:—Held: the nonsuit was right as, 
although there was evidence of negligence on the 
part of defts., yet according to the undisputed 
facts of the case pltf. had shown that the accident 
was solely caused by his omission to use the care 
which any reasonable man would have used.— 
DAVEY v. LONDON & SOUTH WESTERN Ry. Co. 


(1883), 12 Q. B. D. 70; 53 L. J. Q. B. 58; 49 
L. T. 739; 48 J. P. 279, C. A. 
Annotations ‘—Consd . Wakelin ve LL. & 8. W. Ry. (1884), 


Dbtd. Brown v. G. W. Ry. (1885), 
52L. T. Oaatad ld. Wright ©. Mid. Ry. (1885), 1 F. 1. He 
406, n. Barry Ry. (1899), 15 T. L. 
474. Disrg nO afentn bi " Johnson aah) OS L. T. 138, 
Refd. Bettany t. Waino (1885), 1 T. L. R. Tas: Bentle 
L. & Y. Ry. (1886), 37. L. R. 196; Holland v. North 
MattonoHian Tram. Co. (1886), 3 oe L. R. 245; Grand 
Trunk Ry. e. McAJpine, [1913] A. - 838; Canadian 
Pacific Ry. o. Fréchette, [1915] A. C. 871; Moree’ v. 
S. @. & C. Rya.’ Managing Committee, [1922] 2K. B. 549. 
Mentd. Martin v. Conn Quay Alkali Co. (1884), ane 
216; Saver v. Hatton (1885), Cab. & EI. 
Mirsntrov v. Blackburn Over Darwen Tram. Co. c1a80): 
ars L. R. 1803 Pearce v. Lansdowne (1893), 62 L. J. Q. B. 


eo 


355,.-55,] 


(1896) 1 Q. B. 133, 


-~A railway line crossed a public 
footpath on the level, the approaches to the 
crossing being guarded by hand gates. <A watch- 
man who was employed by the railway co. to take 
charge of the gates & crossing during the day 
was withdrawn at night. The dead body of a 
man was found on the line near the level crossing 
at night, the man having been killed by a train 
which carried the usual head lights but did not 
whistle or otherwise give warning of its approach. 
No evidence was given of the circumstances under 
which deceased got on to the line. An action on 


earner cn ak a 


& ring the bell, & negatived con- 
tributory negligenco.— GRIFFITH vr. 
On TRUNK Ry. Co. (1911), 21 
. W. R. 305; 45S. C. It. 380.—CAN. pit had 
vie .}~In an action for | ht 
damages for breach of a statutory 








1923] 4 D. 








not be exercised unless the evidence is 
so strong that it would he wholly | S. AF. 
unreasonable for the jury to find that 
not caused the accident. by 

Ss own negligence.—PRESCESKY 1. 
CANADIAN NORTHERN Ry. Co. (Sask.), 
L. R. 401; (1923) 2 W. W. a 
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the ground of negligence having been brought by 
the administratrix of deceased, the jury found a 
verdict for pltf.:—Held: even assuming, but 
without deciding, there was evidence of negligence 
on the part of the co., yet there was no evidence 
to connect such negligence with the accident ; 
there was therefore no case to go to the jury & 
the railway co. were not liable-—WAKELIN v. 
LONDON & SOUTH WESTERN Ry. Co. (1886), 12 
App. Cas. 41; 56 L. J. Q. B. 229; 55 L. T. 709; 
51 J. P. 404; 35 W. R. 141; 3 T. L. R. 238, 
H. L.; affg. (1884), [1896] 1 Q. B. 189, n. 


Annotations -—Cousd. Bettany v. Waina 883) IT. L. R. 
588 ; Brown v. G. W. Ry. (1885), 52 22. Distd. 
Hag tae Si L. & 8. Aue By. (1891). 8 T. T.. R. 81; Smith v 
8. E. - (1896) 1 hie .178. Consd. Pomfret r. L. & Y. 
Ry., RC TSS 25. 8. Relfd. Jones v. Canndian Pacific 

(1913), 83 L. ea P. C.13; Smith eve. G W. Ry., (1921) 
B. 237: Sharpe r. Southern Ry., (1925] 2 K. B. 311. 
Menta. Murgatroy v. Blackburn & Over Darwen Tram. 
Co. oe 3 7T. L. R. 180; Evans «. Rhymney L. 
(1887), 4 T. LL. R, 72; Griffiths ». Fast & West India 
Dock Co. (1888), 6 T. L. R. 435; Smith «. Baker (1889), 
6 T T.. R. 618: Moore ». Ransome’s Dock Committee 
(1898), 14 T. L. R. 539; McDonald v. S.S. Bunana, 
[1908] 2 K. B. 926; Bender ov. 8. S. Zent. (1909), 100 L. T. 
639; Lewie v. Ronald (1909), 101 L. T. 534; Low (or 
Jackson) v. General Steam Fishiug Co., Aten A. C. 6233 
Marshall v. S.S. oe Rose, a AL A. 486; Kvans v. 
Astloy, ate 674; alker 0. Macies (191th). 4 
_B. W. Cc. C. 409; MoKonalo a Chilliwack mM.. [1912] 
A. C. Sea: Latham tv. 


JOnnEOn: [1913] 1 . B. 3983 
Marsha)! v. Parry f1914] 3 K. B. 


1047; Papworth r. 
riteey B. la 79 J, P. 105: Jefferson v. Paskel! 
(1915), 85 i K. BR. 308; 


Kerr (or Lendrum) v. Ayr 
Steam §  Shipting Co., f 1915) A. C. 217: Cole». De Trafford, 
{1918 i 523: Davidson pf. 
4: 


‘Robb (or en): 
feiss ie Cc, Craig v. Glasgow A (1919) 


T, L. R. 214; Janvier e. Sweeney, [1919] 2 K. B. ot 
omer Docks & Harbour Board »¢. Procter, (1923) A. C 


356. -——.] —- Pltf.’s husband was killed while 
passing over a level crossing by defts.’ train. 
The acts of negligence alleged against defts. were 
(a) not having whistled ; th) obstruction of view 
of train by signal-post; & (c) the absence of a 

porter at the crossing :-—TTeld : as none of their 

ere or omissions were against any statutory 
precaution, defts. were not liable-—NEWMAN ». 
LONDON & SouTH Western Ry. Oo. (1890), 55 
J.P. 375; 7 T. 7. 1. 138. 

357. —-—.1 — PItf.’a husband was run over & 
killed by a train of defts. under the following 
circumstances. Decfts.’ line crossed a public 
highway on the level. There was a gatekeeper’s 


aad 





ee = 








eo 
GOVERNMENT, [1919] App. D. 325.— 


t. Eerercise of reasonable care.) — 
LAKE Enim & DETROIT River Ry. Co. 
” BARCLAY (1900), 20 CGC. I. T. 203; 
30 8. C. R. 360.—CAN. 





duty, a pltf. who has established that D TRUNK 
he was in fact injured as a result of | BR. 1141.—CAN, Ry. Co., ‘Sur Manoa TRUNK 
such Piveadl hy is entitled to succeed, oO. .]—FRIEDMAN v. CANA- | Jty. Co. (1914), 32 O. I R. 642; 
notwithstanding negligence on hia DIAN NATIONAL Ry. Co. 846; 6 O. W. N. 494; 


art contributed to the accident, unless 

is negligence was such as to sever the 
causal connection between deft.’s 
breach of duty & the injury. -_-DOYLE 
©. CANADIAN NORTHERN Ry Co. 
(Sask.), [1919] 1 W. W. R. 21.—CAN. 

1. ——.]) — When negligence 
is proved against deft., ‘but there {s 
evidence of contributory nee acne’ 
based on undisputed facta which would 
answer the charge of negligence, the 

















sounded, & the 








31 Can. Ry. Cas. 401.—C 


p. .}—REYNOLDS v. CANA- 
DIAN PAaciFic Iy. Co., CRAIG v. CANA- 
DIAN PACIFIO Ry. Co., 11926] 4 Dp. L. ht. 
458; 59 O. L. R. 396.—CAN, cS. 


q.- j— 
were not liable in dam 
proved, that the whistle was . 
child by her own 
rashness contributed to the accident.— 


AR -) (1924), 20 D. L. R. 
26 O. W. R. 436.—CAN. 

b, —~—.]-—CARDIN 0. Sarat TRUNK 

neu (1916), 22 Rr. L. . 290.— 


.-—There is not any duty 
cast upon the engineer in charge of a 
railway locomotive to observe the 
adjacent locality or particularly to take 
a note of motor cars that may he 
approaching on a highway. ALLEN 0. 

alg Ry. Co., (1921) 1 W. W. Tt. 





Held: the co. 
es, it not being 
not 





judge should take the case from the | GRANT v. CALEDONIAN Ry. Co. (1870), 750.—CAN 
ury.—SMITH v. CANADIAN PaciFic | 9 Macph. (Ct. of Sess.) 258; 43 Sc. 
y. Co., [1920] 2 W. W. R. 957; 53 | Jur. 115.—SCOT. d. J—GRanD TRUNK PAaciFio 

D. as R. 411.—CAN, r If an engine driver Ry. Co. v. Earn, [1923] 2 D. L. R. 
———- ——.} -ULLOCK ¥. PACTFIC | sees a person placing himself in danger | 701i [1923] 8. ©, R. $07; {1923} 2 

Great EASTERN Ry. Co., (1921) 2 fn ae to a railway line it {Is —— R. 1 

br W. R. 837.—CAN. his duty to give proper warning by ——-.] — Held: Pabilo Works 
——— — The pode ney eae of his whistie & if necessary to Act 1908, 8. 191 (1), suspended, 

withdraw the case 6 from he jury slow down & stop his train, but a during the’ period therein referred to, 


nonsuit plitf., where on the andispated 
facts of the caso it appears that the 
accident was directly caused by pltf.’s 
own negligence, but this power should 


person approaching a railway crossl 
should use proper care & 
look up & down the line before attempt- 
ing to cross it.—JacoBs v. 


ou absolute right of the i to pass 
along a highway over a level crossing, 
but left unaffected the right of those 
who did so pass to have reasonable care 


recaution 
UNION 
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Sect. 3.—Duty to persons crossing line. Sect. 4.] 


lodge near the crossing, where a servant of defts. 
was stationed, whose duty under the co.’s regula- 
tions was to attend to the carriage gates at the 
crossing, &, whenever a train was approaching, to 
stand by the rails &, if the line was clear, exhibit 
as a signal a white flag by day or a white light 
by night. There were lamps on the carriage 
gates which showed, when they were closed across 
the highway a white light, &, when they were 
closed across the line, a red light. Deceased, who 
lived near the crossing on the other side of the 
line called at the gatekeeper’s lodge between 8 p.m. 
& 9 p.m. on a Dec. night to inquire whether his 
wife was there & found the gatekeeper sitting in 
his lodge reading. Being told that his wife was 
not there he left the lodge. Though a train had 
been signalled, the gatekeeper gave him no 
warning & did not go out to signal the train. 
Deceased attempted to cross at the level crossing, 
& was caught by the train & killed. The train 
carried lights which were visible by any one about 
to cross at the level crossing for a distance of 
more than 600 yards. The engine driver whistled 
fen seconds before the train passed over the 
crossing, which it did at the rate of from thirty- 
five to forty miles an hour. The engine driver 
stated in evidence that, when approaching the 
crossing, he saw the white light on the carriage 
gates, bub did not receive any hand signal from 
the gatekeeper. In an action by pltf. under 
Fatal Accidents Act, 1846 (c. 93), to recover 
damages in respect of her husband’s death :— 
Held: there was upon the above facts evidence 
to go to the jury of negligence on the part of defts. 
by which, & not by any negligence on his own part, 
the death of pltf..s husband was caused, & the 
judge at the trial was right in not withdrawing 
the case from the jury.—Sarri v. Sout EASTERN 
Ry. Co., [1896] 1 Q. B. 178; 65 LL. J. Q. B. 2193 
73 L. T. 614; 60 3. P. 148; 44 W. R. 291; 12 
T. L. R. 67; 40 Sol. Jo. 96, C. A. 
Annotation :—Refd. Mereer v. S. kK. & C. Rys. Managing 

Committee, [1922] 2 IK. 2B. 549. 

$58. Exercise of reasonable care — Horses 
frightened by engine blowing off steam.]—Where a 
railway crosses a highway on a level at a place 
where there is considerable traffic :—Held: the 


exercised by the rallway authority in 
using the Hine.—R. v. Broap, [1915] 
A. ©, 1110, PP. C.—N.Z. 


TRUNK Ry. Co. (1880), 3 L. N. 98.— 
CAN. 


RAILWAYS AND CANALS. 


fact of the engine driver blowing off the steam 

from the mudcovks at that spot, so as to frighten 

horses waiting to pass over the line, was sufficient 
to warrant the conclusion that the co. had been 
guilty of actionable negligence.—MANCHESTER 

South JUNCTION & ALTRINCHAM Ry. Co. v. 

FULLARTON (1863), 14 C. B. N. S. 54; 2 New 

Rep. 78; 11 W. R. 754; 143 BE. RR. 364. 

359. ——— Cattle frightened by shunting opera- 
tions.|—In consequence of defts.’ servants negli- 
gently sending trucks down an incline into a 
siding at 11 p.m., pltf.’s drove of cattle, which were 
lawfully being driven across the siding, were 
separated from the drovers, became frightened, 
& escaped beyond the control of the drovers. 
Six of them could not be recovered till they were 
found several hours after dead or dying, on the 
line, where they evidently had been run over by 
a passing train. From the tracks of these six 
beasts it was discovered they had rushed down 
the occupation road, charged through a defective 
fence into an orchard, from which they had got 
on to defts.’ line. The orchard was the property 
of defts., & was in the occupation of a tenant who 
was bound by the terms of his lease to keep the 
fence in repair :—Held: these facts were evidence, 
that the death of the cattle was the natural & 
proximate result of defts.’ negligence & they 
could not avoid their liability on the ground that 
they were not responsible for the defective state 
of the fence.—SNEESBY v. LANCASHIRE & YORK- 
SHIRE Ry. Co. (1875),1Q. B.D. 42; 451. J. Q. B. 
1; 33 L. T. 372; 40 J. P. 36; 24 W. BR. 99; 3 
Char. Pr. Cas. 424, C. A. 

Annotations :-— Refd. Victorian Ry. Comrs. ». Coultas (1888), 
13 App. Cas. 222. Mentd. Bull «. Shoreditch Corpn. 
(1902), 67 J. 1. 37. 

360. Intervening act of third party.}— 
Defts.’ servants shunted some trucks & a brake 
van, all coupled together, on to a siding which was 
on an incline running down to a level crossing over 
a highway. The siding had a catch point to pre- 
vent vehicles, if set loose, from running down the 
incline ; but, for the convenience of their shunting 
operations, defts.’ servants did not place the 
trucks & van beyond the catch point, but screwed 
down their brakes, & left them in a position in 
which they would not have caused any damage if 
not interfered with. Some boys, trespassing on 





t. Defective track. }—THOMPRON ~. 
GREAT WESTERN Ry. Co. (1874), 24 





f. Duty to catile not in charge of Cen? R Go. ROT 9 Owe it fo ak casera’ 
. 0 STRAL Ry. Co. ‘ » WwW. R. core 1K 
competent peraon.j-—Pitf.’s son, as it 229: 130. L. R. 564 —CAN. Wercuns BE Co sit, 35 u 7 R. 


was getting dark, was taking threo 
horees along a road which crossed 
defta.’ railway, riding ono, leadit 
another, & driving the third. The las 
horse, being from aixty to one hundred 
feet. in front, attempted to cross the 
rack as a train approached, & was 
killed :—Z/eld : the horse was not. “ in 
charge of” any porson within C. S. U. 
c. 86, 8.147, & pitf. could not recover, 
—MARKHAM ©. GREAT WRSTERN Ry. 
Co. (1866), 25 U. C, R. 572.—CAN. 

g. ——.]—SEXTON v. GRAND TRUNK 
Ry. Co. (1909), 18 O. L. R. 202; 13 
O. W. R. 566.—CAN, 


h -—-—.])— BARNES v. CANADIAN 
Rar ioAn Ry. Co., [1921] 3 W. W. Rh. 


k. Proof of negligence—Necessity for.) 
-—FALCONER v. EUROPRAN & NORTH 
AMERICAN Ry. Co. (1872), 14 N. B. R. 
(1 Pug.) 179.—CAN. 

1. ——-—— .]—In an action against 
the Grand Trunk Railway for having 
been struck by a locomotive while cross- 
ing the track In the city of Montreal :— 
Held: the proof of negligence on the 
part of defts. should of tho most. 
positivo kind.— LoveTr wv. GRAND 


Tanne 





; ~}—DRLANGER ©. R. 
(Quoe,) (1917), 54 8S. OC. R. 265; 34 
D. L. R. 221.—CAN. 








o. -J— Rock . CANaA- 
DIAN NORTHERN Ry. Co., [1922] 1 
W. W. R. 496; 66D. L. R. 255; 15 


Sask. TL. R. 194.—CAN. 





p. ~——.}+—While the rule is 
that. poops travelling a'tong high- 
ways approaching crossings at rail 
level] must act as reasonable beings & 
must look & lsten beforo attempting 
ta cross, there may bo special cir- 
cumstances which may be very pro- 
perly considered by a tay in arriving 
at the conclusion that there had been 
no contributory negligence.—SMITH 0. 
CANADIAN PaciFic Ry. Co., [1922] 3 
ein . R 737; 70 D. L. R. 409.— 


eS 


TRUNK 
{1922] 3 
436.—CA 





-J— Earn v. GRAND 
PaciFic Ry. Co. (Alta.), 
Ne W. R. 406; 69 D. L. R. 





r. ——.]— ARKELL v. To- 
RONTO, HAMILTON & BUFFALO Ry. Co., 
{1033] 3D. L. R. 828; 530. L. R. 1.— 


523.—CAN. 

b. -J—Where a railway co. has 
crossed a highway, the duty of the co. 
is not merely to provide a crossing 
upon which the rails do not rise more 
than one inch above, or sink one inch 
below the level: but it is also the co.’s 
duty to construct & maintain such 
approaches as may be necessary 
enable pee using tho highway to 
avall thomselves of the crossing.— 
Moaacy «. CANADIAN PaciFic Ry. 
(1886), 3 Man. L. R. 209.—CAN, 


uu.» CALEDONIAN RY 
(Ct. of Sess.) 433.— 





Cc. ——. }— BE! 
Co. (1902), 4 F. 
SCOT. 


d. Duty to rar look-out. }]—— Defts. 
were sued for injury done to pitf.’s 
cattle, which were killed by a train 
while they were crossing the railway 
at a farm crossing, where the line ran 


through pltf.’s farm upon a level. 
The jnry twice found for pitf., acquit- 
ong m of all blame, & finding defts. 


guilty of negligence in not keeping 
a sufficient look-out on rounding the 
curve before coming to the croasing, 
& the ct. refused to interfere,— 


Part LV.—LEVEL Crossings. 


the siding, uncoupled the van from the trucks & 

released its brake, so that it ran down the incline 

& injured pltf., who was lawfully passing along 

the highway over the level crossing. Defts. were 

aware that boys were in the habit of trespassing 
on the siding & meddling with vehicles placed 
upon it. At the trial of an action by pltf., the 
jury found that the van was in a safe position as 
& where left by defts., unless interfered with after- 
wards ; that the accident would not have happened 
if the van had not been interfered with; that the 
interference was the act of trespassers, who acted 
negligently ; that the danger of interference 
causing injury was known to & could have been 
guarded against by the exercise of reasonable care 
on the part of defts.; & that the negligence, of 
defts. in not placing the van beyond the catch 
point was the effective cause of the accident :— 

Held: the evidence did not support the findings 

of negligence on the part of defts. ; &, as negligence 

on their part was not the effective cause of the 
accident, they were not rendered liable through 

the interference of trespassers.—MCDOWALL v. 

GREAT WESTERN Ry. Co., [1903] 2 Kk. B. 331; 

72 iL. J. K. B. 6523; 88 L. T. 825; 19 T. L. R. 

552; 47 Sol. Jo. 603, C. A. 

Annotations :—Refd. Cooke v. Mid. G. W. Ry. of Ireland, 
[1909] A. C. 229. Mentd. Clinton v. Lyons, [1912] 3 K. b. 
198; Latham v. Johnson, [1913] 1 K. B. 398; Wheeler v. 
Morris (1915), 84 L. J. K. B. 1435; Ruoff v. Long, [1016] 
1 K. B. 148; Everett v. Grittiths, [1920] 3 K. B. 163; 
Weld-Blundell v. Stephens, [1920] A. C. 956. 

361. Effect of contributory negligence. }]— 
Where pltf. in an action for injury by negligence 
of deft. has himself been guilty of contributory 
negligence, but deft. has also been guilty of negli- 
gence incapacitating him from taking due care to 
avoid the consequences of pltf.’s negligence, such 
negligence, though anterior in point of time to 
pltf.’s negligence, may constitute ultimate negli- 
gence making deft. liable, notwithstanding the 
contributory negligence of plitf. 

A person attempted to cross a level crossing 
without taking reasonable precautions to see that 
the line was clear, & was knocked down & killed 
by an approaching car. The jury found that the 
car was running at an excessive speed, but could 
have been stopped in time to prevent the accident 
if the brake had been in proper working order :— 
Held: the railway co. were liable notwithstanding 
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the contributory negligence of deceased man.— 
British CoLuMBIA ExecTrric Ry. Co., Lrop. v. 
Loacn, [1916] 1 A. C. 719; 85 L. J. P. C. 23; 
113 L. T. 946, P. C. 


Annotation :—Mentd. SS. Singleton Abbey v. SS. Paludina, 
{1927] A. C. 16. 


362. Licence to cross line at particular place— 
Trucks standing on line—Person crossing line under 
trucks.|—-A railway co. gave persons a licence to 
cross their line at a certain place where there was 
a footpath, but the footpath was not dedicated 
as a public highway. While.a train of trucks 
belonging to a neighbouring colliery co. was 
standing on the line blocking the footpath pltf.’s 
wife attempted to cross the line higher up than 
the footpath by crawling under the butlers of the 
trucks. The train moved on, & she was killed. 
In an action by pltf. against the railway co. & 
the colliery co. in the county ct. to recover damages 
for his wife’s death owing to defts.’ negligence in 
not having a man there to warn persons wishing 
to cross that the trucks were about to move, the 
county ct. judge found for pltf.:—Held: the 
licence to cross the line did not include a licence 
to cross the line when trucks were there, & there 
was no evidence of negligence in defts.—FRENCH 
v. Hints PLYMouTH Co. (1908), 24 T. L. BR. 644, 
D. C. 

Passengers crossing line.)—-Sce CAnmirrs, Vol. 
VIII., pp. 88-91, Nos. 604-617. 





Secr. 4.—ACCOMMODATION CROSSINGS. 

See Railways Clauses Consolidation Act, 1845 
(c. 20), 8. 75. 

363. Duty to make & maintain gates.] — The 
ordinary duty of a railway co. as to occupation 
ways is simply to make & maintain gates, but 
there may be a further duty to take care of the 
gates, & to give warning of danger to those using 
them when by certain acts the railway co. assume 
authority over the gates.—-ITARPER v. MANCHESTER, 
SHEFFIELD & LINCOLNSHIRE Ity. Co. (1875), 40 
J.P. 40. 

364. —-.J— The fact of a railway co. knowing 
that a gate, erected under Railways Clauses 
Consolidation Act, 1845 (c. 20), 5. 68, is out of 





— ee ene oe ee et er cote te 


ee ce RN oe NY a ee ae 


RENDER t. CANADA SOUTHERN Ry. Co. 
(1875), 37 U. GC. R. 25.—CAN, 

e. Duty to reduce  spced.)— GIL- 
CHRIST v. R. (1891), 2 Exch. C. R. 300. 
—CAN. 


f.———.] —- Where a ‘train was 
Sh proeening a level crossing over u 
public thoroughfare in a town, & the 
conductor was aware that the watrh- 
Inan or flagman was not at his post 
at such crossing, it was held that the 
conductor was guilty of negligence in 
running his train at so great a rate of 
speed as to put it out of his control to 
prevent a collision with a vehicle which 

ad attempted to pass over the crossing 
before the train was in sight.—COoNNELL 
v. lt. (1896), 5 Exch. C. R. 74.-—CAN. 

g. -)— FILIATRAULT v. CANA- 
DIAN Paciric Ry. Co. (1900), Q. R. 
18 8S. C. 491.—CAN. 

h. -J—Pltf. was injured & 
his wife was killed by a train passing 
through a thickly peopled portion of 
the town of F., at a speed of at least 
twenty miles an hour, & on the trial 
the jury found that such specd waa 
excessive for that place & constituted 
negligence on the part of the co. :— 
Held: the co., having complied with 
the statutory provisions an to fencing, 
were not Mable.—GrRaNnpD TRUNK Ry. 
Co. v. McKay (1903), 34 8. C. R. 81; 
24C. L. T. 49.—CAN. 











FO a ee a et et ar ee 


k, ——~.-- -TARB vt. GRAND TRUNK 
Ry. Co. (1904), 24 C. L. T. 3043 8 
QO. L. R. 203; 30. W. R. 885.—CAN. 


1 ——-.}]— There is no statutory 
obligation to slacken the speed of a 
railway train at an ordinary railway 
crossing.—-GRAND TRUNK Ky. Co. v. 
ne ae (1905), QM. R. 14 K. 1. 5148.— 


e 





an 


m. -+-A railway company {is 
under no lega) obligation to slacken the 
speed of its trains through a town 1f its 
track is properly fenceed.—-QUEREC & 
LAKE ST. Jonn Ry. Co. v. GIRARD 
(1905), qQ. h. 15 K. B. 48.—CAN, 

n. ——.)— GRAND TRUNK  IK|ty. 
Co. v. Harner (1905), 36 S. C. R. 
180.—CAN. ‘ 

Oo. .+—IIeld: Railway Act, 1906, 
8. 275 (4), should not be construed so 
as to include accidents other than 
those where knowl on the part of 
the railway co. is obvious or reasonably 
probable, & where physical impact by 








a moving train causes bodily injury.— 
BELL t. GRAND TRUNK Ry. Co. (1913), 


yy O. L. R. 247; 4 O. W.N. 1524 

p. -}—~CRITCHLEY v. CANADIAN 
NORTHERN Ry. Co. (Alta.), {1917} 
2 WwW. W. R. 638; 34 D. L. R. 245.— 


q. -——.]— The primary object of 


eed 





Railway Act, 1906, s. 275, is not the 
sotection of persons crossing the 
rack on a highway: but such persons 
have a right in such places to rely 
upon the trains not excesding the 


ee limit.—MINOoR wv. CURAND 
TRUNK . Co. (1917), 38 O. L. 0. 
646.-—CAN. 





r. .}—Lucas v. R. (Que.) (1919), 
18 Exch, C. R. 281.—CAN. 

t. -) — WALKER 0 £GRAND 
TRUNK Ry. Co. (1920), 47 O. L. H. 
439; 63D. I. R. 695; 183 O. W.N. 
197.—CAN. 

a. _J— FORRESTER v. CANA- 
DIAN NATIONAL Rys., [1921] 1 W. W. 
Ih. 316; 56D. L. RK. 499; 14 Sask. 
L. h, 76.—CAN. 

b. ———.] —- CANNING o R., [1924] 
N. Z. L. R. 118.—N.Z. 


c. Duty to licencec.] — ANDREWS 
v. British COLUMBIA ELECTRIC Ry. 
Co., Ltp. (1913), 18 B. C. Rt. 25.-—CAN. 


d. .J—Crossing a railway elac- 
where than at a public roc 
croxsing, can create no ability for tho 
railway co. The continued user, for 
its convenience, by the public of a 
crossing never viewed as such by the 
railway co. does not affect the latter's 
lability in the premises.—LADURAN- 
TAYE v. GRAND TRUNK Ry. Co. (1918), 
Q. It. 55 8. Cc. 48.—CAN. 
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Sect. 4.—Accommodation crossings. Part V. Sect. 
1: Sub-sect. 1, A.] 

repair, by a spring catch being ineffective, although 
the gate be also provided with a staple & hasp 
& padlock, & key, is some evidence for a jury that 
the co. were guilty of negligence.—BROOKS v. 
LONDON & NortuH WESTERN Ry. Co. (1884), 33 
W. R. 167; 17. L. BR. 102, D. C.3 subsequent 
proceedings (1885), 1 'T. L. R. 514, D. C. 

365. Whether duty to give warning of approach 
of train.)—-IJARPER v. MANCHESTER, SHEFFIELD & 
LINCOLNSHIRE Ry. Co., No. 36%, ante. 

366. Licence by company to cross line—Person 
crossing line under stationary trucks—-Company 
not Mable.]—Defts.’ railway crossed a level cross- 
ing which was some 20 yards distant from a foot- 
bridge. Both the crossing & the bridge were 
private crossings intended for the use of persons 
employed in a neighbouring manufactory. About 
30 yards from the crossing was a box where a 
railway man was commonly stationed, who was 
sometimes shouted to by persons wishing to pass 
the level crossing with carts, & answered ‘ All 
right.”? Pitt, a boy of eleven years of age, who 
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was employed at the manufactory, having occasion 
to go over the line, was waiting at the level cross- 
ing until one train had passed, but was knocked 
down & severely injured, when in the act of 
crossing, by another train, which he had not 
observed, & which was passing in the opposite 
direction immediately afterwards. At the trial 
there was evidence that the brdge was dirty & 
not lighted at the time of the accident ; that the 
train did not whistle ; that pltf. knew the bridge, 
having crossed it several times; & that the man 
at the box used to bring out a stick to stop him 
from going over the bridge, but that when the 
accident happened he was not present. There 
was no evidence to show what the man’s special 
duties were, or whether he had any duties in respect 
to foot passengers :—Held: there was evidence 
of negligence to go to the jury, & the conduct 
of the railwayman was a distinct breach of duty 
which amounted to negligence & contributed to 
the accident.—CLARKE v. MIDLAND Ry. Co. 
(1880), 43 L. T. 8381. 


Right of way over crossing.]—-See Part IT., Sect. 
6, sub-sect. 4, B. (0), ante. 


Part V.—Arrangements between Railway Companies. 


Secr. 1—RUNNING POWERS. 
Sun-sgcT, 1.—AGREEMENTS. 
A. Ln General. 


See Railways Clauses Consolidation Act, 1845 
(c. 20), 8. 87. 

367. Object of powers conferred by Act.j — 
(1) The object of Railways Clauses Consolidation 
Act, 1845 (c. 20), 8. 87, is to enable one railway 
cu. to contract for the passing of their trains to 
the limits of the railway of another co., with the 
incidents which ordinarily attach to such power 
of passing, including that of stopping at the 
stations on the line, & carrying passengers & 
goods to & from such stations. But it does not 
enable one railway co., under colour of passing 
over the line of another co., to carry the whole 
of the trattic of the other railway over which they 
sah agree Lo pass. 

(2) An agreement ey one railway co. for the 
payment to another of such an amount as will, 
after answering all expenses & liabilities, furnish 
a certain dividend on the paid up capital of such 
other co. is not an agreement for the payment 
of a toll within Railways Clauses Consolidation 
Act, 1846 (c. 20), 8. 87. 

Semble: Tolls within Railways Clauses Con- 
solidation Act, 1845 (c. 20), should be fixed with 
reference to the number of carriages of one rail- 
way co. which pass over the line of another rail- 
way co., under the terms of the agreement between 
the two railway cos.—SIMPSON v. DENISON (1852), 
10 Hare, 51; 7 Ry. & Can. Cas. 403; 20 L. T. 
O. S. 46; 16 Jur. 828; 68 E. R. 835. 


Annotations :—~ As to (2) Distd. South Yorkshire Ry. & River 
Dwi Co. vo. G. N. Ry. (1854), 7 aye & Can. Cas. 744. 
rey iat entd. Bostock v. North Staffordshire Ry. 
1855), 3 C. L. BR. 10287; Norwich Corpn. v. Norfolk Ry. 
1855), 4 E. & B. 397; Russell v. Wakefield Waterworks 

lo. (1875), L. BR. 20 Eq. 474. 


PART Vv. SECT. i, SUB-SECT. 1.—A, 
©. Effect of agreement — Between 
ment of Canada & Grand Trunk 
Ratlway Company.}~-The agreement 


Grand Tiuwnk R 


r 
of the Grand 


between the Govt. of Canada & the 


¥. e 
43 Vict. co. 8 (D), giving the Govt. 
hta & powers over a portion 
Trunk Ry. from Levis 


368. ——-.] SHREWSBURY & BIRMINGHAM By. 
Co. v. LONDON & NORTH WESTERN Ry. Co., 
ETc., No. 424, post. 

369. .} — WINCH v. BIRKENHEAD, LANCA- 
SHIRE & CHESHIRE JUNCTION IKiy. Co., No. 418, 

ost, 

370. What agreements contemplated by Act— 
Mortgage.]—A railway co. contracted with another 
that the first should have the use of the line of 
the latter for a term certain at stated tolls, accord- 
ing to the tonnage carried ; & it was agrced that 
these tolls should be charged on the tolls & dues 
of the co. who had the use of the line, & that 
upon non-payment the other co. might take & 
impound such tolls & dues, & deal with the same 
in the same way as with distresses for rent. Ona 
bill filed to restrain the co. who had the use of the 
line from dividing their funds among their share- 
holders, by way of dividend, until the debts 
alleged to be due to the other co. were paid :— 
Held: (1) the ct. would not interfere by way of 
injunction, but left pltfs. to proceed by action 
or distress as they might be advised, the remedy 





of pltfs. being at law. 
emble: (2) Railway co. cannot legally or 
equitably mortgage its undertaking without the 


authority of parliament. 

(3) Such an agreement is not a contract for the 
use of a line, nor for an apportionment of tolls 
within Railways Clauses Consolidation Act, 1845 
(c. 20).—SoutH YORKSHIRE Rattway & RIVER 
Dun Co. v. GREAT NORTHERN Ry. Co. (1853), 
3 De G. M. & G. 576; 22 L. J. Ch. 761; 1 W. R. 
203; 43 E.R. 226, L. JJ.3; subsequent proceedings, 
sub nom. GREAT NORTHERN Ry. Co. v. Soutu 
YORKSHIRE RAILWAY & River Dun Co. (1854), 
9 Exch. 642, Ex. Ch. 

371. -|—(1) By an agreement entered 
into between the directors of two railway cos., 





to Chaudiere, between two sections 
of the Intercolonial Railway, constl- 
tutes that portion of the Grand Trunk 
Ry. a part of the Intercolonial Railway 
under Govt. Railways Act, as amended 


Co. made under 


Part V.—ARRANGEMENTS BETWEEN RAILWAY CoMPANIEs. 


the L. & N. W. Ry. co. was to have running 

wers over the Lianelly Railway & Dock co.’s 
ines, subject to the Lianelly Railway & Dock co.’s 
bye-laws ; was to be at liberty to have its own staff 
at the Lianelly Railway & Dock co.’s stations, & 
be allowed a reasonable sum for cartage, clerkage, 
etc.; the Lianelly Railway & Dock co. was to be 
at liberty to call on the L. & N. W. Ry. co. to carry 
passengers & goods for the Llanelly Railway & 
Dock co. upon the Llanelly Railway & Dock co.’s 
local lines, & both sets of directors bound them- 
selves to send by each other’s lines all traffic not 
otherwise consigned. <A chief consideration for 
this agreement was an advance of money by the 
L. & N. W. Ry. co.’s directors to the Lianelly 
Railway & Dock co.’s directors; but no mention 
of this consideration was made in the agreement. 
Nor, though there were in the agreement provisions 
for referring to arbn. any differences that might 
arise as to the agreement, was there any, mention 
of any time for which it was to endure, or how it 
might be terminated :—Held: all the provisions 
of the agreement showed that it was a permanent 
& not a terminable agreement. 

(2) Such an agreement appeared to be authorised 
by Railways Clauses Act, (c. 20) s. 87. 

(3) An agreement of this kind in no way 
resembles contracts of partnership, or of hiring 
& service.—LLANELLY Ry. & Dock Co. v. LONDON 
& NORTH WESTERN Ry. Co. (1875), L. R. 7 H. L. 
550; 45 L. J. Ch. 5389; 32 L. T. 5763 23 W. R. 
927, H. L.; affg. (1873), 8 Ch. App. 942, L. JJ. 
Annotations :— As to (1) Distd. Re_Lindrea, Lindrea v. 

Fletcher (1913), 109 L. T. 623. - Cochrane v. Itx- 

change eelceranh Co. (1896), 12 'T. L. R. 197; Vynemouth 

Corpn. v. Nowbiggin-by-the-Sea U. D.C. (1915), 14 L. G. R. 

322. Generally, Mentd. Lovy v. Creighton (1874), 31 L. T. 1. 

372. Whether agreement analogous to partner- 
ship or hire & service.]—LLANELLY Ry. & Dock 
Co. v. LONDON & Norra WESTERN Ry. Co., 
No. 371, ante. 

373. Right of grantees to use line for all 
purposes.]—GrEAT NORTHERN Ry. Co. v. EASTERN 
COUNTIES Ry. Co., No. 390, post. 

374. Amalgamation of company with running 
powers with third company—Extent of running 
powers of amalgamated company.]—(1) Railway 
company A. agreed with railway co. B., that in 
consideration of being allowed to use a part of 
B. line, the traffic on the part so used should be 
paid for according to a certain definite rate of 
toll which was reduced below the ordinary amount. 
A. was afterwards amalgamated with other lines 
which had been made since the agreement was 
entered into, & its own amount of traffic was 
increased not only by those new lines, but by their 
bringing it into communication with some of the 
chief lines of the country. B. had also becn 
amalgamated with other newly created lines. In 
both instances, the amalgamating Acts had pre- 
served all the ‘rights, powers, etc.,’’ of the 
original lines :—Held: (1) not only all the traffic 
which passed over line A. having originated there, 
but all that which came on line A. having 
originated elsewhere, might pass, on payment of 
the reduced rate of toll, over the part of the line 
B., which was the subject of the original agree- 
ment. 

(2) There were, however, cases in which co. A. 
might deprive itself of the benefit of this agreement, 


as for instance, if co. A. should, in consideration | 


of any particular benefit or service to itself, grant 


by 54 & 55 Vict. c. 50 (D), &, conse- 

quently, a ie yg wart ae 
of Exchequer 

51 Vict. c. 16,8. 16 (c); R. 8. C. 1906, 


c. 140, 8. 20 (c).—R. v. Lerrancois | of 
al 40 8. C. R. 431; 5 E. lL. R. 
68.—CAN, 


ft. Change in method of operation 
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to any one a free passage along the whole distance, 
including therefore the particular part of the line 
B., the subject of the agreement, in which case B. 
might claim payment independently of the 
agreement.— LANCASHIRE & YORKSHIRE Ry. Co. 
v. EAST LANCASHIRE Ry. Co. (1856), 5 H. L. Cas. 
702; 25 L. J. Ex. 278; 28 L. T. O. S. 241; 2 
Jur. N. S. 767; 4 W. R. 780; 10 BE. R. 1114, 
H. L.; affg. S. ©. sub nom. East LANCASHIRE 
Ry. Co. v. LANCASHIRE & YORKSHIRE Ry. Co. 
(1854), 9 Exch. 691, Ex. Ch. ; revag. 8S. ©. sub nom. 
LANCASHIRE & YORKSHIRE Ry. Co. v. Hast 
LANCASHIRE Ry. Co. (1851), 7 Exeh. 126. 


Annotation :—As to (1) Distd. Mid. Ry. v. Amborgate, 
Nottingham & Boston & Kastern Junetion Ry. (1853), 


10 Hare, 359. 

875. jJ—In 1897 the G. ©. Ry. co., 
as successors to the Manchester, Shefticld & 
Lincolnshire Railway co., acquired general running 
powers over the M. Ry. co.’s branch line from M. 
to W. The Derbyshire Railway co., whose line 
crossed the M. Ry. co.’s branch line at S. under a 
special Act of 1897 constructed a short lino, 
called the S. curve, & a junction connecting their 
line with the M. Ry. co.’s branch line at S., & 
under an agreement with the M. Ry. co., acquired 
limited running powers over a small portion of 
the M. Ry. co.’s line lying between the junction 
& a certain colliery for coal traffic to & from the 
colliery by way of the S. curve & junction. In 
1906 the undertaking of the Derbyshire Railway 
co. was transferred to the G. C. Ry. co. under a 
special Act which incorporated the amalgamation 
provisions of Railways Clauses Act, 1863 (c. 92), 
& the Derbyshire Railway co. was dissolved. 
The G. C. Ry. co.,as owners of the Derbyshiro 
Railway co.’s undertaking, claimed the right to 
bring general traffic over the S. curve & junction 
& then, by virtue of their general running powers, 
to pass such traffic over the M. Ry. co.’s line 
between M. & W.:—Held: the effect: of the 
amalgamation sects. of Railways Clauses Act, 
1863 (c. 92), was to confine the G. ©. co. to the 
exercise of such running powers as the Derbyshire 
Railway co. possessed at the time of the amalgama- 
tion, & the claim failed.—GREAT CENTRAL Ry. 
Co. v. MIDLAND Ry. Co., [1914] A. ©. 13 83 L. J. 
Ch. 221; 110 L. T. 481; 30 T. L. R. 333 58 Sol. 
Jo. 65, H. L. 

376. Agreement relating to uncompleted Iine-— 
Completion by company having running powers.— 
Payment of money into court.|—A railway co. hav- 
ing running powers over the line of another co., the 
special Act for making the latter’s line contained 
a provision that in the event of such line not being 
completed within a specified time that portion of 
the line within specified limits should belong to the 
co. having such running powers, & be completed 
by them, they being repaid for any money ad- 
vanced. The line was not completed, & the co. 
entered & completed & worked the line under the 
Act, & subsequently agreed in writing to give 
£6,000 for the portion so completed, with intcrest 
at 5 per cent. A long correspondence took place, 
& the money not being paid a bill was filed for 
specific performance of the agreement. The 
answer admitted that the £6,000 & interest were 
owing, but submitted a question of title. A motion 
was then made for payment of the £6,000 & interest 
into ct., admitted on the answer to be due :— 
Held: this not being the simple case of vendor & 








cara-—Cara manned by two men 
ated by one man.)--GURLPH RADIAL 
iy. Co. v. CANADIAN Pactrio Ry. Co, 


(1923), 28 Oan. Ry. Cas. 355.—OAN. 
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urchaser, but of a co. being in possession under a 
Patliamentary power, no order for payment into 
ct. could be made, & motion refused, but the costs 
reserved until the hearing.—NORTHERN COUNTIES 
UNION Ry. Co. v. NoRTH-EASTERN Hy. Co. (1857), 
6 W. Rt. 122. 

377. Agreement for running powers pending 
amalgamation—Amalgamation scheme rejected— 
Assessment of damages.]—-NORTH STAFFORDSHIRE 
Ry. Co. v. Lonpon & NokTH-WESTERN Ry. Co. 
(1857), 30 L. ‘T. O. S. 183; 6 W. R. 64. 

378. Two companies joint owners of railway— 
Grant of running powers by one to third company.] 
—The Brighton co. & the South Western co. 
became jointly entitled to a line of railway, under 
an Act of Parliament made in 1847, by which this 
joint line was placed under the management of a 
joint committee. Ly this Act it was provided 
that each of the two cos. might use the joint line 
for all purposes necessary for the traffic of the same 
respective co. ‘The South Western co. afterwards, 
without Parliamentary authority, entcred into 
agrecments with the Portsmouth co., by which 
the South Western co. was to have the exclusive 
use of the line of the Portsmouth co., paying 
£18,000 a year :—Held: (1) the Act of 1847 did 
not create a joint tenancy carrying with it the 
right of using for cvery kind of traffic a station 
appurtenant to the joint line, & the South Western 
co. had no right to use it except for what was 
propery trafile of that co.; (2) the agreements 
etween the South Western co. & the Portsmouth 
co. were ulira vires & illegal, & the conveyance of 
passengers & goods under them did not constitute 
traffic which could be considered traffic of the 
South Western co. within the Act of 1847; 
(3) the Brighton co. were entitled to an injunction, 
restraining the South Western co. from using the 
joint station for the purposes of any traffic destined 
for or coming from the Portsmouth Railway or 
any part thereof.—LONDON, BRIGHTON & SouTH 
Coast Ry. Co. v. LONDON & SOUTH WESTERN 
Ry. Co. (1859), 4 De G. & J. 362; 28 L. J. Ch. | 
621; 33 L. T. O. S. 246; 5 Jur. N. S. 801; 7 
W. RR. 5913; 45 0. R.140,L.C. & L. J. 


Annotations :—-As to (2) Refd. Mid. Ry. v. G. W. Ry. (1873), 
th. App. 841. CGenerully, Mentd. Z?e Woking Urban 
ris (Basingstoke Canal) Act (1911), [1914] 1 Ch. 


379. Jurisdiction of court to compel grant of 
running powers.|—LONDON & INDIA Docks Co. 
v. GREAT HASTERN Ry. Co. & MIDLAND Ry. Co. 
(1904), 20 I. L. I. 371, C. A. 

Obligation to afford all reasonable facilities.) — 
See CARRIERS, Vol. VIII, p. 144, No. 047. 


B. Consideration. 


380. Method of calculation.|—Sipson v. DENI- 
son, No. 307, ante. 

381. ——-.]—Pltfs. & defts., two Railway cos., 
executed a bond fide agreement by deed, which, 
after sare that pltfs.’ lines intersected a cer- 
tain coalfield, & formed the means by which the 
produce of such coalfield might be transported 
to distant places for consumption; that defts’ 
lines communicating with the lines of pltfs. 
defts. were desirous of making arrangements for 
the passage of their engines & carriages over the 
lines of pltfs. for the purpose of carrying coal, 
upon payment of a graduated toll in proportion 
to the quantity carried ; that the carriage of coal 
forming an important branch of pltfs.’ revenue, 
they were apprehensive that such arrangements 
might injuriously affect both their coal & general 
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traffic, & had declined to accede to them, unless 
they should be guaranteed from injury therefrom 
& that the two cos. being unable to determine 
upon any fixed rate of toll by which that result 
could be secured, had ee to enter into the 
contract contained in the deed, for tolls fluctuating 
as thereinafter mentioned ; provided, first, that 
defts. might for twenty-one years pass over pltfs.’ 
lines, & have free use of their works & con- 
veniences, engines, waggons, etc., for the purpose 
of carrying coal. Secondly, that such passage 
should be on poe of the tolls, & on such 
conditions as thereinafter mentioned; that is to 
say, when, during any period of six months 
commencing on a given day, less than 125,000 
tons of coal should be carried defts. should pay 
to pltfs. such a toll as would with any clear profit 
made by plitfs. for the same period be sufficient 
to enable pltis. to pay the dividends for such six 
months on their guaranteed or preference shares 
& a dividend at the rate of 3 per cent. per annum 
for such six months on the calls paid up on their 
ordinary shares; when more than 125,000 tons 
& less than 150,000 were carried, such sum as 
would make up in like manner, the dividends 
on the preference stock, & £3 5s. on the ordinary 
stock, & so on progressively, by advances of 
25,000 tons up to the carriage of upwards of 
400,000 tons, when defts. were to pay pltfs. such 
sum as together with the clear profits made by 
pitis., would pay the dividends upon the pre- 
ference stock, & £6 upon the ordinary stock. & 
there was then a proviso that if the payment by 
defts., for any six months made up 44 per cent., 
on the ordinary stock of pltfs., the toll should 
never fall below the sum which would enable 
pltfis. to pay that dividend :—Held: in an action 
upon the decd for toll for the use of pltfs.’ line, 
the contract was legal, as being one which the cos. 
were competent to make & not ulira vires the 
payments to be made under it being within the 
meaning of the word “ toll” in Railways Clauses 
Consolidation Act, 1845 (c. 20), s. 89.—GREAT 
NORTHERN Ry. Co. v. SOUTH YORKSHIRE RAILWAY 
& HKIVER Dun Co. (1854), 9 Exch. 642; 7 Ry. & 
Can. Cas. 7713; 23 L. J. Ex. 186; 23 L. T. O. S. 
147; 156 i. KR. 23, Ex. Ch.; affg. S. C. sub nom. 
SouTH YORKSHIRE KAILWAy & RIVER DUN Co. v. 
GREAT NORTHERN Ity. Co. (1853), 9 Exch. 55. 

Annotations :—Distd. Charlton v. Nowcastle & Carlisle & 

N. KE. lye. (l8o¥), 34 L. T. O. 8, 22; L. B. & S.C. Ry. 9. 

L.& S. W. Ry. (1859), 4 De G. & J. 362. Refd, Shrewsbury 

& Birmingham Ry, v. N. W. Ry. eo 6 H. L. Cas. 113 

GQ. W. Ry. v. Mid. Ry. (1909), 13 Ry. & Can. Tr. Cas. 347 

Mentd. Noweil v. Worcester Corpn. (1854), 2. C. L. R. 981 

Bostock v. North Statfordshire Ry. (1855), 3 C. L. R. 1027 

Norwich Corpn. v. Norfolk Ky. (1855), 4 E. & B. 397 

Bateman v. Ashton-under-Lyne Corpn. (1858), 3 H. 

323; Payne v. Brecon Corpn. (1898), 3 H. & N. 

Lewis v. Rochester Corpn. (1860), 9 C. B. N.S. 

Chambers v. Manchoster & Milford Ry. (1864), 5 B. & 

588; Taylor v. Chichester & Midhurst Ry. (1867), L. 

2 Kxch. 356; Riche v. Ashbury Ry. Carri & Iron Co. 

1874), L. Rh. 9 Exch. 224; Yorkshire Ry. Wagon Co. v. 

faclure (1881), 19 Ch. D. 478 ; Dartford Union v. Trickett 

(1888), 59 L. ‘I’. 754. 

382. --—---.] —- In ascertaining the payment to 
be made by a railway co. for the exercise of running 
powers over a portion of the line of another railway 
co., regard is to be had to the extent & 
remunerative character of the traffic of the running 
co. over or in connection with such portion, &, 
in the absence of exceptional circumstances, it 
is proper to take their average net receipts per 
mile, & to multiply the amount by the mileage 
of the portion so run over. But if the traffic 
on the portion run over is exceptionally profitable, 
then the mileage of such portion should be com- 
muted by increasing it so as to make the payment 
in proportion to such difference. Another mode 
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is to take a percentage for interest & for main. 
tenance & renewal upon the cost or value of the 

ortion so run over, & if the use of the portion of 
the line be equal by the two cos., the running co. 
should pay one-half of this annual percentage. 
Whatever the amount to be paid for the use of 
the line, it should bein the shape of tolls, & should 
vary with the actual traffic of the running co. 
from time to time, but for the use of the station 
a fixed rent may be adopted, the amount to be 
a percentage for interest & for maintenance & 
renewal, upon the cost of the station, & to be 
payable by the running co. in the ratio which 
their use of the station bears to the total use made 
of it.—CARMARTHEN & CARDIGAN Ry. Co. v. 
CENTRAL WALES & CARMARTHEN JUNCTION Ry. 
Co. (1874), 2 Ry. & Can. Tr. Cas. 23. 

883. —-—.]—By an Act of Parliament the M. 
Ry. co. were given running powers over a line of 
the N. & B. Ry. co., 29 miles in length, at such 
through rates as they might fix on their own 
responsibility, the amount to be paid to the N. 
& B. Ry. co. to be settled by the railway comrs. :— 
Held: in the absence of special circumstances, 
where the line run over is of the length of 29 miles, 
proportion by mileage is a sufficient payment for 
the exercise of running powers, but the M. Ry. co. 
being able without consent to fix the rates over 
the N. & B. Ry. co. must pay an additional 5 
per cent. to the N. & B. Ry. co.’s share of net 
receipts by mileage, 40 per cent. of the gross 
receipts, less terininals, being allowed the M. Ry. 
co. for working expenses.—MIDLAND Ry. Co. v. 
NEATH & BRECON Ry. Co. (1876), 2 Ry. & Can. 
Tr. Cas. 366. 

384. .|—~ The ordinary terms granted by 
the railway comrs. on which running powers niay 
be exercised are 75 per cent. of the rate, after the 
deduction of terminals, to the owning co., & 25 
per cent of the rate to the co. exercising the 
running powers. 

This now amounts to a rule, which will only be 
departed from under special circumstances. 

By an Act of Parliament the Caledonian Railway 
co. Were given running powers over a line of the 
North British Railway co. to B., a distance of 13 
miles, on such terms & conditions as should be 
agreed upon between these railway cos., subject 
to a provision that the rates charged by the 
Caledonian Railway co. to B., should not exceed 
those charged by them for similar traffic from the 
same places to G., or as, failing agreement, an 
arbiter might determine. Such arbiter was 
empowered, in fixing such terms & conditions, 
to have regard to the obligations imposed on the 
Caledonian Railway co. with respect to rates. 

The Caledonian Railway co. proposed certain 
fixed tolls for the exercise of their running powers, 
viz: Passengers 2d. each, goods 4d. per ton, & 
minerals, including pig-iron, 3d. per ton; this 
being the arrangement between the two cos., by 
agreement, on the line to G., where the tolls in 
force, for a distance of under 3 miles, were in each 
case less by 1d. than the above-mentioned pro- 
posed tolls:—Held: the proposed tolls were 
Inadequate, & the running powers should be 
exercised on the ordinary terms.—CALEDONIAN Ry. 
Co. v. NORTH BRITISH Ry. Co. (1898), 10 Ry. & 
Can. Tr. Cas. 259. 

385. Effect of amalgamation of company 
having running powers.]—Railway co. A. agreed 
with railway co. B., that in consideration of being 
allowed to use a part of B. line, the traffic on the 
part so used should be paid for according to a 
certain definite rate of toll which was reduced 
below the ordinary amount. <A. was afterwards 
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amalgamated with other lines which had been 
made since the agreement was entered into, & 
its own amount of traffic was increased not only 
by those new lines, but by their bringing it into 
communication with some of the chief lines of the 
country. B. had also been amalgamated with 
other newly created lines. In both instances, 
the amalgamating Acts had preserved all the 
‘* rights, powers, etc.,’’ of the original lines :— 
Held: not only all the traffic which passed over 
line A. having originated there, but all that 
which came on line A, having originated elsewhere, 
might pass, on payment of the reduced rate of 
toll, over the part of the line B. which was the 
subject of the original agreement. 

There were, however, cases in whichco. A. might 
deprive itself of the benelit of this agreement, as 
for instance, if co. A. should, in consideration of 
any particular benefit or service to itself, grant to 
any one a free passage along the whole distance, 
including therefore the particular part of the 
lines B., the subject of the agreement, in which 
case B. might claim payment independently of 
the agreement.—LANCASHIRE & YORKSHIRE Ry. 

10. vu. Kast LANCASHIRE Ry. Co. (1856), 5 H. L. 
Cas. 792; 25 L. J. Ex. 278; 28 L. T. O. S. 241; 
2 Jur. N.S. 707; 4 W. WR. 780; 10 EK. R. 1114, 
li. L.; affg. 8S. C. sub nom. Bast LANCASHIRE Ry. 
Yo. v. LANCASHIRE & YORKSHIRE liy. Co. (1854), 
9 Kxch. 591, Ex. Ch.; revsg. S. C. 
LANCASHIRE & YORKSHTRE Ry. Co. v. 
LANCASHIRE Ry. Co. (1851), 7 Exch. 126. 
Annotation :-— Refd. Mid. Ry. v. Ambergate, Notllngham & 

Buston & Eastern Ry. (1853), 10 Hare, 359. 

386. Time for commencement of payments.]-— 
Bristo. & Exeter Ry. Co. v. SOMERSET & 
Dorsir Ry. Co., No. 400, post. 

387. Statutory obligation to deliver goods into 
sidings of company giving running powers—-Claim 
for use of sidings.| --By an agreement between the 
T. V. Co. & the R. co., the latter were only to be 
charged mileage rates for actual distance upon 
articles they carried between W. & P. siding. 
It. was also provided that the lessees of the former 
co. should afford to the latter co.'’s trafile for P. 
all requisite accommodation, facilities, & con- 
veniences, both on the P. railway & the IP. docks. 
The I’. V. co. having made a claim (a) to charge 
lid. per ton for accommodation afforded by 
shunting engines at P., & (b) to include the 
sidings at P. in computing the mileage rate for 
actual distance run over their line by the R. co. :-— 
Held: (1) since the traflic ceased to be Rt. traffic 
after delivery to the T. V. co., the claim could not 
be sustained; (2) the IT’. V. co., rightly claimed 
to include the sidings in the mileage, inasmuch 
as there was an obligation incumbent upon the 
R. co. to deliver into those sidings, & there is no 
distinction between main lines & lines used as 
sidings for computing the length of a journey. 
(3) Appcts. having failed in a large portion of 
their case, they were allowed only one-fourth of 
their costs.—Tarr VALE Ry. Co. v. RHYMNEY 
Ry. Co. (1875), 83 L. IT. 34; 2 Ry. & Can. Tr. 
Cas. 176. ‘ 

388. Whether consideration regarded as working 
expenses—Priority over payment to debenture 
holders.}|—Pitf. co. had agreed to grant to deft. 
co. an easement over land belonging to them, for 
running their trains over it, & defts. were to pay 
to pltfis. a rent for the uscr. 

The plaintiffs had recovered judgment against 
defts. for arrears of rent. On the question 
whether the receiver of the tolls of deft. co. 
appointed at the instance of the holders of de- 
benture stock of the co., was bound to pay the 
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rent as “ working expenses’’ before making any 
ayments to the holders of debenture stock :— 
eld: the rent for the easement was part of the 
working expenses of the line, which the receiver 
was bound to pay out of the funds in his hands 
before dividing anything among the holders of 
debenture stock.—GrreatT EASTERN Ry. Co. v. 
East LONDON Ry. Co. (1881), 44 L. T. 903, C. A. 
Annotation :— Mentd. Hand v. Blow, [1901] 2 Ch. 721. 

389. Electrification of railway over which 
running powers exist—Claim for supply of electric 
traction to working company.}]—The M. railway 
co. obtained statutory powers to substitute 
electric for steam power in the working of their 
railway, & a clause was inserted in the special 
Act of Parliament conferring such powers for the 
protection of the G. W. Ry. co. who under agree- 
ment subsequently confirmed by statute exercised 
running powers over part of the M. co.’s railway 
whereby it was enacted that nothing therein 
contained should prejudice the rights & powers 
of the G. W. Ry. co. to work any traffic over the 
railway of the M. railway co. & that the powers 
conferred by the Act, should not be exercised so 
as to make the working of such traffic by the G. 
W. Ry. co. less easy or convenient than before, 
& further, that, in the event of the M. railway co. 
requiring the G. W. Ry. co. to substitute electric 
for steam traction cither co. should be entitled 
to refer to arbn. such requirement & how the cost 
or any part thereof should be borne. The M. 
railway co. subsequently required the G. W. Ry. 
co. to substitute electric traction for steam loco- 
motives & by a subsequent arrangement with the 
G. W. Ry. co. supplied electric traction to certain 
of the G. W. Co.’s trains running over their 
railway. A difference having arising between the 
two cos. as to the principle upon which payment 
to the M. railway co. for the supply of such electric 
power should be based, the same was referred to 
the Railway & Canal Comrs. :—Held: the basis 
of payment should be the saving to the G. W. Ry. 
co.—-that is to say, what it would have cost the 
G. W. Ry. co to have performed the service by 
steam locomotives at the particular time in respect 
of which the payments was to be made—& not 
the actual cost of electrical haulage along with 
an cxtra amount by way of remuneration to the 
M. railway co.—fe Great WESTERN Ry. Co. & 
METROPOLITAN Ry. Co. (1910), 14 Ry. & Can. 
Tr. Cas. 176. 


C. Construction. 
(a) In General. 

See Railways Clauses Consolidation Act, 1845 
(c. 20), 5. 87. 

300. Whether statute excluded by agreement.]— 
(1) An agreement between two railway  cos., 
made without the authority of the legislature, 
whereby one co. delegates to another all the 

wers which have been conferred upon it by 

arliament, is an unlawful attempt to effect that 
which Parliament alone can authorise, & is 
ox aa public policy: & in such a case the ct. 

1 not interfere to assist either of the parties 
in obtaining a collateral benefit, which the agree- 
ment would give, or aid them in any manner 
which would promote the object of the agreement. 

(2) Whether Railways Clauses Consolidation 
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Act, 1845 (c. 20), s. 92 does or does not convert 

railways into public highways; & whether 

Railways Clauses Consolidation Act, 1845 (c. 20), 

s. 92, be or be not controlled by Railways Clauses 

Consolidation Act, 1845 (c. 20), s. 87, giving powers 

to companies to enter into agreements as to passing 

over or along each other’s lines; yet, when an 
agreement as to the terms of passing over or along 
each other’s lines has been entered into between 
railway cos., their rights in respect of such passing 
depend upon the terms of the ment, & are 
no longer governed by the provisions of Railways 

Olauses Consolidation Act, 1845 (c. 20). 

(3) Semble: one railway co. having granted to 
another the use of their lines, & of all conveniences 
upon the lines, cannot object to their grantees 
using the conveniences so granted for any pur- 
poses to which they may be able to apply them, 
even if the grantors themselves were not entitled 
to use them for such purposes.— GREAT NORTHERN 
Ry. Co. v. EASTERN COUNTIES Ry. Co. (1851), 
9 Hare, 306; 7 Ry. & Can. Cas. 6438; 21 L. J. Ch. 
837; 68 E. R. 520. 

Annotations :—As to (1) Refd. East Anglian Ry. v. Eastern 
Counties Ry. (1851). 11 C. B. 775; London, Brighton, ete. 
Ry. v. L. & S. W. Ry. (1859), 4 De G. & J. 362; Richmond 
Waterworke Co. & Southwark & Vauxhall Waterworks Co. 
v. Richmond, Surrey Vestry (1876), 3 Ch. D. 82; He 
Woking Urban Council] (B toke Canal) Act, 1911, 
{1914} 1 Ch 300. Generally, Mentd. Prince of Wales 
Assce. v. Harding (1858), E. B. & E. 183. 

391. Grant of running powers over whole 
system—No bar to similar agreement with other 
companies.]|—-By an agreement between two rail- 
way cos. which was to last for fifty years, it was 
provided “ that the G. N. Ry. co. should book & 
invoice, & cause or permit to be conveyed or 
despatched by & along the lines of the Sheffield 
co., all traffic originating upon any of the lines of 
the G. N. Ry. co., for which the railways of the 
two cos. formed a convenient route, not otherwise 
specially consigned or addressed or the subject of 
agreements, if any, now subsisting with other 
companies. The Sheffield co. in like manner con- 
tracted to carry, etc., on their lines mutatis 
mutandis. By an agreement bctween the Sheffield 
co. & the M. Ry. co., by which running powers & 
access to Manchester over the Sheffield lines were 
conceded to the M. Ry. co., the effect was to give 
the latter co. a through route to Manchester 
wholly independent of the G. N. Ry. co. On 
ape cauen for an injunction to restrain the 
Sheffield co. from carrying out this latter agree- 
ment :—Held: upon the construction of the first 
ye rr the Sheffield co. had not been guilty 
of fraud or breach of that agreement, & the 
injunction refused.—GREAT NORTHERN Ry. Co. 
v. MANCHESTER, SHEFFIELD & LINCOLNSHIRE Ry. 
Co. (1861), 5 L. T. 667. 

392. ‘‘ Local traffic.’’"]—-Where two railway cos. 
gave mutual running powers to one another over 
parts of their respective lines, with a stipulation 
that local traffic should be respected :—Held: by 
*‘ local traffic ’? was meant the traffic between two 
stations, both being on one of the lines over which 
the running powers extended.— MIDLAND Ry. Co. 
v. MANCHESTER, SHEFFIELD & LINCOLNSHIRE Ry. 
Co. (1870), 22 L. T. 601. 

393. Pariah to be carried over line A. 
by the exercise of the running powers of railwa 
co. B., which co. was prohibited from i 
‘local traffic’? between certain stations, is not 
“local traffic ’’ if it is delivered to the stations in 





}—-WESTERN COUNTIES Ry. h. Grant of runnt powers over 
ANNAPOLIS Ry. didn Noord BRITIAg Ry. Co. v. 
Cas. 178; 51 CALEDONIAN Ry. Co., (1908) S.C, 16; 
T. 851; 1 Cart. 45 Sc. L. R. 35; 188. L. T. 408.— 
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ion from the line of an independent company. 
Oe MOUTH & Dartmoor Ry. Co. v. GREAT 
WESTERN Ry. Co. (1889), 6 Ry. & Can. Tr. Cas. 101. 
394. Agreement to make junction between 
Lines.]—MIDLAND Ry. Co. v. GREAT WESTERN RY 
Co., No. 421, post. 
395. ** Breaking ground.’’]—Bristot & EXETER 
Ry. Co. v. Sommrser & Dorset Ry. Co., No. 400 


St. 

396. Restriction as to running powers.| — The 
Scottish Central & Scottish North Eastern Rail- 
ways were amalgamated with the railways of the 
Caledonian Railway co. by their special Acts of 
1865 & 1866, but the right of running over them 
was reserved to the North British Railway co. 

By an agreement which the two cos. entered 
into in 1873, it was agreed that the North British 
should not exercise running powers via Greenhill, 
Larbert, or Stirling for coaching traffic over any 
portion of the Caledonian co.’s lines under the 
provisions of the Scottish North Eastern Railways 
Act, 1866: Provided always, that when the bridge 
over the Tay was opened, the North British should 
be entitled to exercise their running powers 
between Greenhill & Stirling for all coaching traffic 
via Stirling & Fife, passing over the Tay bridge :— 
Held: the clause only suspended in respect either 
of Edinburgh or of Glasgow traffic the running 
powers on the north side of the Tay, or over the 
Scottish North Eastern lines, until the bridge 
was opened, & as to the running powers between 
Greenhill & Stirling on the Scottish Central, the 
North British might clearly use them to carry 
traffic to & from Glasgow as soon as the bridge 
was opened, & the right to run between Greenhill 
& Stirling included the right to carry traflic, which 
was not conveyed over the whole distance between 
Greenhill & Stirling.—Nortry Bririsi Hy. Co. 
v. CALEDONIAN Ky. Co., CALEDONIAN Ry. Co. v. 
NORTH BritisH Ry. Co. (1878), 3 Ry. & Can. Tr. 
Cas. 273. 

397. ‘* Carrying ’’ traffic—Not equivalent 
to ‘interfering with ’’ traffic.|—-There were two 
routes for traffic between Ayr & the Ayrshire 
coast, & Glasgow. The Glasgow & South Western 
Railway co. had the shorter & more direct route, 
& the Caledonian co. were interested in the 
alternative route via Muirkirk, they having a 
railway of their own from Glasgow to Muirkirk, & 
running powers over lines of the Glasgow & South 
Western co. from Muirkirk to Ayr. Those 
running powers were conferred by an Act which 
at-the same time protected the local traffic of 
the co. whose lines were to be run over by an enact- 
ment by which it was provided as follows: Scct. 
33, ‘‘ Nothing in this Act contained shall authorise 
the Caledonian Railway co. to carry or interfere 
with any traffic arising & terminating on the 
railways of the Glasgow & South Western Railway 
co.”” Appcts. in the exercise of such running 
powers claimed to carry traffic between Ayr & 
their own station at Glasgow, but resps. contended 
that appcts. were prohibited by sect. 33 from 
interfering with or carrying such _ traffic :— 
Held: (1) sect. 33 applied only to traffic destined 
for delivery at points actually upon respts.’ rail- 
ways, & traffic for delivery at a part of Glasgow 
other than resps.’ terminus there, such as appcts.’ 
station, was not within that sect., the terms of 
which could not be extended so as to make the 
expression “‘ the railways of the co.’’ equivalent to 
‘the districts served by the co.’s railways ”’ 

(2) There are various ways in which a co. 
having such powers over the line of another co. as 
are given by this Act to the Oaledonian co. might 
interfere with traffic which it did not carry. The 
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Caledonian co. have power to appoint clerks & 
agents at the different stations of the South 
Western co. for the purpose of collecting & 
delivering, of booking & invoicing Caledonian 
railway traffic of any sort, & the Caledonian co., 
though they might not carry, might yet through 
these agents in many different ways, as, for 
instance, by obstruction of local trains, or by 
inducements to consign traffic via Muirkirk— 
interfere to such an extent as would be quite 
sufficient to supply an intelligible use for the 
words in question & one distinct from anything 
connected with carrying on the South Western 
company’s lines (per CuR.).—CALEDONIAN Ry. Co. 
v. GLascow & SouTuH WESTERN Ry. Co. (1879), 
8 Ry. & Can. Tr. Cas. 395. —- 

898. ‘‘Open for public  traffic.’’| — Great 
CENTRAL Hy. Co. v. METROPOLITAN Iiy. Co. 
(1898), 15 T. L. R. 86, C. A. 

899. ‘* Traffic In any year.’’|—A corpn. owned 
a dock & dock railways with which the lines 
of two railway cos. were connected. By an 
agreement made between the corpn. & the cos. 
the cos. were to pay charges to the corpn. for 
‘‘ traffic in any year ”’ going over the dock railways 
in excess of ‘‘the average annual tonnage of 
traffic’? during a certain fixed period :— Held: 
in ascertaining the amount of excess traffic, the 
words “traffic in any year’? must be taken to 
mean all traffic taken from or delivered by the 
corpn. to the cos., excluding certain special traffic 
during the construction of new docks, & could not 
be confined to import & export traffic, to the 
exclusion of traffic to or from warehouses & stores 
in the docks occupied by lessees of the corporation. 
—GREAT WESTERN Itty. Co. & MIDLAND Ry. Uo. 
». BrRIstoL Conpn. (1918), 87 L. J. Ch. 4143 82 
J. P. 233; 16 L. G. R. 393, H. L. 3 affg. S. C. 
sub nom. BRISTOL CORPN, v. GREAT WESTERN Ry. 
ae MINLAND Ry Oo. (1916), 86 L. J. Ch. 358, 
©. A. 


(6) Commencement and Duration, 

400. Commencement—Agreement to take effect 
from ‘‘ breaking ground ’’—What amounts to 
** breaking ground.’’|—-The Bristol & Exeter Rail- 
way co. agreed with the Somerset & Dorset co. 
to pay to them a certain rent for the power of 
running through their station yard, & for the use 
of their station, such rent to commence when the 
Bristol & Exeter co. in the construction of their 
railway, began to * break ground ”’ within 6 feet 
of the sidings in the station yard. The exercise 
of the power was prevented for some time by 
objections of an inspector to the Board of Trade 
that plans deposited by the Somerset & Dorset 
co. in Parliament were defective, but these objec- 
tions were known to the Bristol & Excter co. at 
the time of making the agrecment :—/Veld: 
(1) they were liable to pay the rent from the time 
mentioned in the agreement, although they had 
not enjoyed the easement or the use of the station 
so soon as they otherwise would have done if the 

lans had been correct; (2) the ‘ ground was 

roken’”’ within fhe meaning of the agreement 
when the Bristol & Exeter co. commenced the 
construction of the line, not when, as preparatory 
to such construction, they merely removed some 
rails to take the angles of certain lines which they 
would have to cross at a level.— Bristo, & Exrren 
Ry. Co. v. SoMERSET & DORSET Ry. Co. (1875), 
32 L. T. 338; 2 Ry. & Can. Tr. Cas. 82. 

401. On agreement settling terms & con- 
ditions by arbitration—Whether arbitration con- 
dition precedent to exercise of powers.]-— The 
special Act of a railway co. enacted that the T. 

v2 
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railway co. ‘“‘may run over & use with their 
engines & carriages & officers & servants in charge 
thereof for the purpose of their passenger traffic 
so much of the railway of the B. co. as lics between 
B. junction & their station at C., together with 
the station & the works & conveniences connected 
with the portion of railway & station. ... Any 
differences which may from time to time arise 
between the co. & the B. co. as to the terms & 
conditions on which the co. may exercise such 
running powers & the tolls, or other consideration 
to be paid to the B. co. in respect thereof, or as to 
the sufficiency, extent, or cost of such sidings or 
the removal thereof shall be settled by arbn.”’ 
Upon an application to the ct. by the T. co. for 
an order enjoining the B. co. to afford all reasonable 
facilities for the receiving, forwarding, & delivering 
their traffic, including an order enjoining the B, 
co. to allow the T. co. to exercise their running 
powers, it was contended by the B. co. that the 
T. co. were not entitled to run their trains between 
B. junction & C. station & use that station until 
the terms & conditions on which they were to do 
so had been agreed upon or settled by arbn. :— 
Held: it was not a condition precedent to the 
exercise by the T. co. of the running powers & 
facilities which were conferred upon them by the 
special Act that certain differences shall be settled 
by arbn.—T'ArF VALE Ry. Co. v. Barry Dock 
= ha (No. 2) (1890), 7 Ry. & Can. Tr. Cas. 


402. Duration —- Whether agreement perpetual 
or determinable.|—In 1848 the Hast J.incolnshire 
Railway co. agreed with defts. that a station on 
defts.’ line should be used equally by both cos., 
but should be subject to the bye-laws of defts., 
& that a committee of three from each board 
should be appointed to arrange the working of 
the traffic, etc.; that the cost & maintenance of 
the station & the working should be borne by the 
two cos. equally; that defts. should afford to 
the Kast Lincolnshire Railway co. facilities for 
access to the Great Grimsby Docks, & that the 
Kast Lincolnshire Railway co. should give up a 
piece of land to the defts. that defts. should have 
the right of running with their engines, etc. on 
the Hast Lincolnshire line between Great Grimsby 
& Louth, & that the Kast Lincolnshire Railway co. 
should have the same right over defts.’ line between 
Great Grimsby & New Molland, paying in cither 
case 66 per cent. of the gross receipts to the co. 
whose line was used; & that each co. should 

rovide station accommodation for the other at 

ew Holland & Louth aa ake for three years 
as therein mentioned. The Hast Lincolnshire 
line of railway became vested in pltfs., as lessees 
thereof for 990 years. Disputes arose between 
the cos. which ended in defts. preventing 

Itfs. from running their engines, etc., on the line 

etween Great Grimsby & New Holland, & giving 
them a formal notice to determine the agreement. 
On motion, an injunction was granted to restrain 
defts. from obstructing Paver running their engines, 
etc., over that part of defts.’ line mentioned in the 
agreement :—Held:; the agreement was per- 
manent, & could not be determined without the 
consent of both parties, & was not a mere licence 
revocable at the will of either.— GREAT NORTHERN 
Ry. Co. v. MANCHESTER, SHEFFIELD & LINCOLN- 
SHIRE Ry. Co. (1851), 6 De G. & Sm. 188; 18 
L. T. O. 8. $443 16 Jur. 146; 64 EB. R. 1053. 


Annotations :—. pevd. Lianelly Ry. & Dock Co. v. L.& N. W. 
Ry. (1873), she » App. 942. Men . Waring & Gillow r. 
Thompson (1912), 29 T. L. R. 154. 
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403. ——- ——.]—LLANELLY Ry. & Dock Co, 
v. LONDON & NORTH WESTERN Ry. Co., No. 371, 


ante. 

404. Position on termination — Resumption of 
statutory rights.|—The East Coast route between 
Edinburgh & London consisted of the N. B. Ry. 
from E. to B.; the N. E. Ry. from B. to S. & the 
G. N. Ry. from 8S. to London. By an agreement 
incorporated in an Act of Parliament in 1862, 
it was provided that ‘‘ for the purpose of main- 
taining & working in full efficiency in every respect 
this route ... the N. B. co. shall at all times 
hereinafter permit the N. E. co. to run over & 
use the N. B. co.’s railway ... between B. & E. 
all inclusive . . . subject to the payment of such 
rates as should be settled by agreement, or failing 
agreement, by arbn. Down to 1869, the through 
traffic was conducted by each co. working the 
through lines on their own line. In 1869 the N. E. 
co. claimed to send on certain trains as running 
power trains, & in that year the agreement 

rminable on three months’ notice was made, by 
which the through trains were hauled by N. E. 
engines between K.& B. The carriages composing 
the through trains were for the most part jointly 
owned by the three cos. On Apr. 30, 1894, the 
arrangement was terminated, & the N. B. co. 
raised an action to have it declared (inter alia), 
that the through trains run since 1869 were 
‘their trains,” that they were entitled in the 
future to run the same service of trains between 
i. & B. as their own trains, & defenders were not 
entitled to work those trains. Defenders main- 
tained that the trains run since 1869 had in fact 
been run by them in the exercise of their running 
powers, & pleaded that, in any event they were 
entitled in the exercise of their running powers 
to run such a number of trains between E. & B. 
as might appear to them to be necessary, & that 
they had an exclusive right to run the East Coast 
train between IX. & L.:—Held: (1) the agree- 
ment of 1869 having come to an end on Apr. 30, 
1894, the original statutory rights of the parties 
then emerged unaffected by the practice under the 
agreement ; (2) the extent to which & the terms 
on which the running powers should be exercised 
fell to be determined by agreement, or failing 
agreement by the Lailway Comrs.—NorRtTH 
British Ry. Co. v. NORTH-EASTERN Ry. Co. 
(1896), 24 Rt. (Ct. of Sess.) (II. L.) 19; subsequent 
procecdings, sub nom. NORTH-EASTERN Ry. Co. 
v. Nortil Britisi Ry. Co. (1897), 10 Ry. & Can. 
Tr. Cas. 82. 


SUB-SECT. 2.—TRAFFIC REGULATIONS. 

405. Dispute between companies — Interference 
by court—User.|—-(1) The ct. is not exceeding its 
functions in deciding a purely legal question arising 
in a suit before it, either with or without legal 
assistance, but ought to decide such a question 
where the controversy & material facts are plain. 

(2) A railway co. associating, allying & connect- 
ing itself with another, does not thereby become 
equitably ‘‘ amalgamated ”’ with it. 

(3) An agreement to amalgamate as from a time 
past may possibly in equity amount to amalgama- 
tion ; but an agreement to do so at a future period 
will not, until that period arrives. 

Pending the progress of a bill through Parlia- 
ment, authorising the S. V. co. to lease their line 
to the N. W. co., the bill was opposed by the 
S. B. co., & upon a compromise, a clause was 
inserted, securing to the S. B. co. the use of part 
of the line & the joint use of a station, subject to 


Part V.—ARRANGEMENTS BETWEEN RAILway CoMPANIES. 


the cesser of these rights in the event of the S. B. 


Railway co. being leased to or amalgamated with 
a fo co., viz.: the G. W. who were rivals to 
the N. W. co. At this time the S. B. co., was 


under no engagements to the G. W. co. Subse- 
quently, however, those two cos. entered into 
agreements, giving facilities & preference to each 
other’s traffic, & agreed to amalgamate at a future 
time, if the sanction of Parliament could be 
obtained :—Held: this was not such a change of 
circumstances produced by the conduct of the S. B. 
co. as to exclude them from equitable relief by 
injunction for the enforcement of the rights of 
user conferred on them by the Act. 

The ct. may interfere between two railway cos. 
entitled to the joint use of a station by prescribing 
regulations for its management: but such inter- 
ference ought not to take place without grave 
occasion. The ct. may also direct a partition of 
the station, & appoint a receiver if necessary. But 
where provisions exist for the settlement of dis- 
putes on the above subjects by arbn., the ct. will 
withhold its interposition until the remedy thus 

rovided has been resorted to.—SHREWSRURY & 

IRMINGHAM Ry. Co. v. STOUR VALLEY Ry. Co. 
ee 2 De G.M. & G. 866; 42 E. R. 1111, 
innotation :-—Generally, Mentd. Richmond Waterworks Co. 

& Southwark & Vauxhall Waterworks Co. t. Richmond, 

Surrey Vestry (1876), 3 Ch. D. 82. 

406. ~~-— Reasonableness of regulations.] 
—Pltfs.’ co. had a right of running trains over 
defts.’ line & they made certain rules & regulations 
respecting their traffic:—Held: the onus lay 
upon pltfs. to show that the regulations were 
unreasonable & unnecessary, & the fact of the 
regulations having been wholly or in part relaxed 
in the past was no reason for the ct. to interfere 
to restrain them from being strictly enforced in 
the future.—RHYMNEY Ry. Co. v. TAFF VALE 
Ry. Co. (1861), 4 L. T. 534; 9 W. R. 362, L. ©. 

407. Onus of proof— As to reasonableness of 
regulations.|—RtHYMNEY Ry. Co. ». TAFE VALE 
Ry. Co., No. 406, ante. 








SUB-SECT. 3.—ACCIDENTS. 


408. Duty of working company—Adaptation of 
rolling stock.]|—Qu. : where a railway has running 
powers over the line of another co., whether it is 
not the duty of the former to see that its engines & 
carriages are reasonably adapted for safe travelling 
thereon. 

_In an action by the ‘guard of a railway exer- 
cising such powers, for an injury sustained by him 
through his head coming in contact with a post on 
the servient railway, while looking out in the reason- 
able performance of his duty, the jury having 
found that the position of the post was such as to 


PART V. SECT. 1, SUB-SECT. 3. n. Liability for 


k. General rule.}-A railway co. is 
responsible in damages for injury 
caused by the train of another co. to 
which it has granted running powers 
over its track.—CANADIAN PAciFic 
Ry. Co. r. FALARDEAU (1889), 16 
Q. L. R. 298.—CAN, 


1. Law does not regulate the 


Speed 
cannot form the basis for a finding of 
fault, & a way co. which permits 
another to use its line is answerable 
for accidents happening thereon.— 
COLLIN v. GRAND TRUNE Ry. Co. 
(1915), Q. R. 48 &, Cc. 106.—CAN. 

m. -}—CALDER v. CALEDONIAN 
Ry. Co. (1871), 9 Macph. (Ct. of Seas.) 
833; 43 Sc. Jur. 465.—SCOT. 


Qd. 273.—AUS. 








ridge.— GRAND 
ATCHISON (1901), 
—CAN. 


ment imposing abso 
plaintiff company— Despite contributory 
negligence. — ROCKHAMPTON Crry CouNn- 
CIL @. RAILWAYS Comnr., [1919] St. BR. 


o. Meaning of word “ used ’'—In 
aa rhiidcde Ae. aR. tare Pde ee of 
* railway co. fo 
of trains, & that consideration train of a Canali railway 66 it is 
“used? by the latter co. within the 
above sect., so as to make the co. 
Hable in damages for the death of a 
brakeman caused by the car being so 
high as not to leave the preacribed 
headway between ft & an 
b TRUNK I 
1 Cout. Dig. 115-6. 
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be dangerous to a guard who is to keep a look out 
reasonable for the safety of the train :—Held: 
the servient railway company were liable.— 
GRAHAM v. NoRTH EASTERN Ry. Co. (1865), 18 
C. B. N.S. 229; 144 BE. R. 430. 

409. Liability to servants of working company— 
Duty of company granting running powers— 
Reasonable safety of system.]—-GRAHAM v. NORTII 
EASTERN Ry. Co., No. 108, ante. 

410. Collision—-Presumption as to ownership of 
trains.]|—A train of defts., whilst stationary on 
their railway was run into by another train. The 
train in fault was the moving & not the stationary 
train. Several railway cos. had running powers 
over the part of defts.’ line on which the collision 
occurred, & no evidence was given as to whether 
the moving train belonged to or was under the 
control of defts. :—Held: in the absence of evi- 
dence to the contrary, it must be presumed that 
the train which caused the accident belonged to or 
was under the control of defts.—AYLEs v. SouTiH 
EASTERN Ry. Co. (1868), lL. R. 3 Exch. 146; 37 
lL. J. Ex. 104; 18 L. T. 382; 32 J. DP. 407; 16 
W. RR. 709. 

Annotation :-—Consd. Jones v. Canadian Pacifio Ry. (1913), 

$3.L. J.P. C. 13. 

411. Right to indemnity—Recovery of damages.] 
—-The G. W. Ry. co. had running powers over 
the M. Railway. A passenger who had booked 
from one of the stations on the M. Railway had 
travelled in one of the G. W. Ry. co.’s trains, & 
received personal injuries owing to the negligence 
of the guard of the G. W. train. The passenger 
having recovered damages from the M. Railway 
co. Inan action by the M. co. against the G. W. 
Ry. co. to recover back tho damages so paid & 
costs : —//feld : the co. were entitled to judgment. 
—Metrovonitan Ry. Co. v. GREAT WESTERN Ry. 
Co, (1886), 3 7. E.R. 118. 

Liability to public travelling over several systems.) 
—See Carriers, Vol. VIII., pp. 105, 106, Nos. 
698-707. 


Srecr. 2.—WORKING AGREEMENTS. 
SuB-SECT. 1.—IN GENERAT.. 


See Railways Clauses Act, 1863 (c. 92), Part 
IIT. ; Regulation of Railways Act, 1873 (c. 48), 
s. 10; Railways Act, 1921 (c. 55), 8. 18. 

412. Necessity for statutory  authority.] —- 
SHREWSBURY & BIRMINGHAM Ry. Co. (DIRECTORS) 
v. NORTH-WESTERN Ry. Co., Erc. (DIRECTORS), 
No. 425, post. 

413. Agreement to apply for statutory 
authority — Validity.] —WiINcH v. BIRKENHEAD, 
LANCASHIRE & CHESHIRE JUNCTION Ry. Co., No. 
418, post. 

414. 








Agreement exceeding authority— 


| Separation of valid from invalid provisions. 


PART V. SECT. 2, SUB-SECT. 1. 


p. Necesstty for giving nolice—Of 
commencement of laying crossing.) —— 
Before laying a crossing notice should 
be given of the time at which it is 
intended to commenco the work.— 
CANADIAN Paciric Ry. Co. vw. VAN- 
COUVER, WESTMINSTER & YUKON Ky, 
Co. Lop 10 B.C. R. 228; 24C.L, T. 
161.—CAN. 


q. Industrial spur line — Leave to 
cross similar line of another company— 
Necessity for construction of spur,.}— 
Upon an application by a railway co. 
& an industrial co. for leave to cross 
a imnain industrial spur of another 
railway with a spur loading to the lands 
of appet. industrial co. :—-Hed: such 
a crossing should be allowed only 


negligence —~ Agrce- 
lute liability on 


-» it is 


overhead 
ty. Co. wv. 
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Sect. 2.—Working agreemenis: Sub-sects. 1,2 & 3.) 


SOUTH-EASTERN Ry. Co. v. LONDON, CHATHAM & 
Dover Ry. Co. (1888), 4 T. L. R. 545, H. L.; 
affg. 8. C. sub nom. LONDON, CHATHAM & Dover 
Ry. Co. v. Soutu-EAasTeERN Ry. Co. (1886), 2 
T. L. It. 865, C. A. 

415. Necessity for approval of commissioners.] 
—HIARBORNE Ry. Co. v. LONDON & NORTH 
WESTERN Ry. Co. (No. 2) (1876), 2 Ry. & Can. Tr. 
as. 326. 
Annotation :—Refd. Icxeter Ry. v. G. W. Ry. (1905), 12 

Ry. & Can. Tr. Cas, 182. 

Agreement inconsistent with subsisting agree- 
ment—Injunction to restrain.]|—Sce INJUNCTION, 
Vol, XXVITI., p. 381, No. 127, 


SUB-SECT. 2.—DELEGATION OF STATUTORY 
POWERS. 


416. General rule—No right to delegate.|— 
(1) A railway co. constituted under an Act of 
Parliament, agreed, with two other railway co., 
that the whole concern, without incumbrance, 
when completed, should be worked by those two 
cos., Who should have perfect control & exercise 
all the rights of the first-mentioned co., & who 
should find stock, & work the concern for twenty- 
one years :—Hcld: the agreement was illegal, as 
being in violation of the Act under which the first- 
mentioned co. was constituted ; & though a very 
Jarge majority of the shareholders present at a 
meeting, had sanctioned the agreement, the dis- 
sentients might file a bill on behalf of themselves 
& the other shareholders against the co. & its 
directors, to have it declared void. 

(2) A railway Act enacted that the railway 
should be constructed, in all respects to the satis- 
faction of the enginecr of the Great Western, a 

broad-gauge railway, & that it should be formed of 
such gauge, & according to such mode of construc- 
tion as to admit of its being worked continuously 
with the Great Western. ‘The ct. was of opinion 
that the railway might be constructed on the 
harrow gauge as well as the broad.—BEMAN v. 
RUFFORD (1851), 1 Sim. N.S. 550; 7 Ry. & Can. 
a 48; 201. J. Ch. 5387; 15 Jur. 9143; 61 HK. R. 
Annotations i—~48 to (1) Apld. Winch v. Birkenhead, Lanca- 
Ire & Choshire are eae Ry. (1852), 5 De G@. & Sm. 562. 
ix ld. Hare v. L. W. liy. ( eed. 2 John. & H. 80. 
pld. Hattersley na ralaene (1862), 31 L. J. Ch. 8733 
Ravens Maldstone & Puree Ry. v. L. C. & D. 

ty. (18 ee lt Ch. D. 625. ast Anglian Rys. v 


Kastern Countios Ry. (1851), a co B. 7753 Ffooka . 
South Western Ry. (1853), 1 Sm. & Gi. 142; Mid. Ry. 


vw. G. W. Ry. (1873), 8 Ch. ae 844, n.; Ie Woking U. Cc. 
(Radingatoke Canal) Act, 1911, {1914} 1 Ch. 300. <Asto 
2) Consd. G. W. Ry. v. Oxford, oe & Wolver- 
Monta ton Ry. (1853) '3 Do Q. M. G. 341. Generally, 

» Burt aw: ine Nation Lifo ons Assocn. (1860), 

33° 4 L. Tr O. ‘ eOry v. Patchett (1864), 33 B 
695 , tives. Waketle d Watorworks Oo. (1875), L. i. 20 
aC]. 


417. »}) — Great NORTHERN Ry. Co. 
v. EASTERN Counties Ry. Co., No. 390, ante. 

418. ——.|]—— Heads of a proposed agree- 
ment were arranged between the directors of two 
railway cos., by which one co. was to allow the 








where it has beon shown that there is 
@& reasonable n ty for the con- 


struction of ag ae proposed spur.— He TRO 


t. Publication of notice of traffic 
eo eoeeeny for.}—Re GRAND 
K Ry. & CANADIAN Pacirio Ry. 

—CAN. 
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other co. for ninety-nine years to work aan lines, & 

use the property & plant of the i er ting co., 

except certain specified lands & buildings, upon 
certain terms of allowance for working expenses 

& charges, & the maintenance of works & ways, 

the property & plant to be restored on the termina- 

tion of the agreement on terms of profitable return 
to the granting co.; & provision was made for 
application to Parliament for powers, if needful. 

On a bill by a shareholder in the granting co. on 

behalf of himself & all other the shareholders in 

that co. except the directors, against that co. & 
the other co. :—Held : (1) the proposed agreement 
was a delegation of some of the statutory powers of 
one of the companies to the other, w ich was 
contrary to the policy of their Acts, & baud neither 
be granted nor acc Oye without further powers 
from Parliament; (2) such an agreement is not 
distinguishable on principle from a lease, to grant 
which is clearly not within the statutory powers of 
the granting co.; (3) Lands Clauses Consolidation 

Act, B1845 (c. 18), 8. 87, merely gives to one co. a 

limited power to run a portion of its traffic, only 

when it is necessary for the purposes of its own 
traffic, over the line of another railway co. 

(4) An agreement for an application to Parlia- 
ment for powers necessary to enter into the above 
terms, & upon a stipulation that they should not be 
acted upon until the necessary powers should have 
been obtained, would be lawful, & would not be 
restrained. — WINCH v. BIRKENHEAD, LANCASHIRE 
& CHESHIRE JUNCTION Ry. Co. (1852), 5 De G. & 
Sm. 562; 7 Ry. & Can. Cas. 384; 16 Jur. 1035 ; 
64 E.R. 1243. 

Annotations :—As to (1) Refd. Mid. Ny. v. G. W y, (1873), 
8 Ch. App. 844, n. a hi (3) Apia. Sevenoaks, No atone, 
& Tunbridge Ry. v. L. C. & D. Hy. (1879), 11 Ch. D a O80: 
Generally, Retd tars e: N. W. Ry. (1860), 3 L. T. 289 
419. .}] — SIMPSON v. DENISON, No. 

367, ante. 

420. What amounts to delegation—Agreement 
with contractors to work line.|—-A railway co. 
agreed with contractors that the contractors should 
work the line & keep the engines & rolling plant 
in repair at a specified remuneration & that the 
contract should be in force for seven years, but with 
a proviso for its determination, & if the contractors 
did not, within forty-eight hours after notice given 
by the co. obey the instructions contained in such 
notice :—Held: the agreement was not of such a 
kind as to be enforceable by injunction restraining 
the co. from determining the contract & resuming 
the possession of their line for non-obedience to 
impracticable instructions. 

Qu.: whether such an agreement is consistent 
with public policy.—JOHNSON v. SHREWSBURY & 
BIRMINGHAM Ry. Co. (1853), 3 De G. M. & G. 914 ; 
22 L. J. Ch. 921; 17 Jur. 1015; 43 E. R. 358, L. JJ. 
Annotations :—Apld. ae ae N. W. Ry. (1861), 2 Sere 





601 ; Horne v. (1861), 10 W. 
Munro ». Wiventoe & Peightinpece Ry. 1365). 4 De 
G. J. & Sm. 723. Consd. Greenhill »v. e of t 


s ewport ganeHon) Ry. (1871), 23 L. T. 885. Distd. 
cee on & Walsall Ry. v. L. & N. W. Ry. (1873), 
16 Kq. 433. en’ ane v. East India & London 
Shipping Co. en ne L. T. 187; Mair v. Sri: Tea 
Co. ag) 865), L. R. 411; Barton rv. we eee 4), R. 
2,0. 134; Millions ‘v. Sulivan (1888), 4 T. L. R. 203 ; 
Whitwood Chemical Co. v. Hardman, eT 2 Ch. 416. 


HALDIMAND COUNTY v. HAMILTON & 
NORTH WESTERN Ry. Co. (1877), 27 
Cc. P, 228.—CAN. 


reperete oe a F Ge eta ~ Go. “(1923)., 28 Can. Ry. Cas. 126. ae seein 
ANADIAN Paciric Ry. Co. > a. Whether application for interchange V. 2, SUB-SECT. 2. 
ls L. R. 593,—CAN, Yabo S one railway 416 i. General bce oe to 
Crossing of one road by another at the ernense of another railway.) delegate. }—MICHI1G Ry. 
Pate of crossi Interests of both —-PEMBROKEE v. CANADIAN Paciric Ry. Co. v. WEALLEANS “isos 8) ot 24 8. Cc. R. 
com anies should be kept in view.}~ Co. & CANADIAN ae Ry. (1924), 309.—CAN. 
ANADIAN NORTHERN SaskaToHE- 29 Can. Ry. Cas. 203.—CAN. 416 li, —— ——. CAPE ELECTRIO 


inn ¥. Co. & D TRUNE PAOIFIO 
Ry. Cot 19132), gw tL. R. 595.~-OAN. 


b. Validity of hy aah it 
erection of siding & flag atat atation. }- 


OVERN- 


TRAMWAYS 
20n.}-— MENT 1908) 23 g Cc. 1468 —#. ORF 
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421, ——.}— The H. Railway co., whose line 
ran into deft. co.’s line at B., had a Parliamentary 
right to use defts.’ station at B. Pitf. co. had 
running powers over defts.’ line, & were anxious 
to run trains through the B. station over the H. 
line. The H. co. applied to Parliament for power 
to lease their line to pltfs., but through the opposi- 
tion of defts. the proposed bill was thrown out. 
The H. co. then entered into an agreement with 
pltfs., terminable on six months’ notice, by which 
they agreed to allow pltfs. to use the H. line & all 
its stations, sidings, etc., & to afford them every 
facility for so doing; pltfs. to keep the line in 
repair, & pom & pay their own officers, & fix 
the rates & fares of through traffic, paying to the 
H. co. a proportion of the through rates & fares by 
way of commuted toll. It was also provided that 
if the H. co. should desire pltfs. to undertake the 
local traffic of the H. line, pltfs. would do so, 
paying the H. co. a proportion of the fares. Pltfs. 
under this agreement claimed the right to run 
their trains over the defts.’ junction at B., & filed 
their bill to establish the right, which defts. 
resisted, on the ground that. the agreement between 
plitfs. & the I. co. was ultra vires & illegal :—Held : 
the agreement was not ultra vires or illegal, & that 
pltfs. were entitled to the celief prayed.— MIDLAND 
Ry. Co. v. GREAT WESTERN Ry. Co. (1873), 8 
Ch. App. 841; 42 L. J. Ch. 488; 28 L. T. 718; 
21 W. R. 657, L. JJ. 


Annotations :—-Distd. G. C. Ry. v. Mid. Ry., [1914] A. C. 1. 
efd. Eccles Corpn. v. South Lancashire Tram. Co. & 


Salford Corpn. (1910), 79 L. J. Ch. 759. 





422. -] — LuLANELLY Ry. & Dock Co. »v. 
LONDON & NORTH WESTERN Ry. Co., No. 371, 
ante. 


SUB-SECT. 3.—POOLING AGREEMENTS AND 
AVOIDANCE OF COMPETITION. 

423. Whether valid.]—A_ bill before Parliament 
for the purpose of enabling one railway co. to 
grant to another railway co. a lease of certain 
contemplated lines of railway was opposed by a 
third co. An agreement was ultimately come to, 
by which, in consideration of the third co. with- 
drawing their opposition, the other two cos. 
engaged to conduct their traffic in a certain speci- 
fied manner, so as not to prejudice the interests 
of the third co. :—Held: there was nothing in 
the agreement contrary to the duty which the 
parties respectively owed to Parliament, or to 
the public & their own subscribers.—SHREWSBURY 
& BIRMINGHAM Ry. Co. v. LONDON & NortTH 
WESTERN Ry. Co., Erc. (1850), 2 Mac. & G. 324; 
2H. & Tw. 257; 20 L. J. Ch. 90; 14 Jur. 921; 
42 E. R. 125, L. C.3 subsequent proceedings, 
sub nom. SHREWSBURY & BIRMINGHAM Ry. Co. 
(DIRECTORS) v. NORTH WESTERN Ry. Co., ETC. 
(DrrREcrors) (1857), 6 H. L. Cas. 1138, H. L. 

424, ——_—.]—The proprietors of a railway, U., 
which was in course of formation under a local 
Act, applied to Parliament for an Act authorising 
them te lease their railway to the L. & N. W. 
Ry. co. Part of the line was common to the U. 
railway & to a third railway, the 8S. & B. The 
propHetos of the third railway opposed the bill, 

ut ceased doing so in consideration of the agree- 
ment after mentioned, which was executed under 
seal by the three companies after the Act passed, 
& contained four arts., viz.—(a) That, at all 
times d the continuance of the lease, the U. 
or the L. & N. W. Ry. co. should keep an account 
of all their traffic & receipts on the common 
portion of the line & from thence to a specified 


ulterior point; & the 8. & B. co. should keep a | 
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like account of their traffic & receipts on the 
common portion & from thence to an ulterior 
sige also specified. (b) That the accounts should 
e audited periodically & a division of profits 
made in proportion to the comparative lengths 
of the two railways from the beginning of the 
common portion to two ulterior points on the U. 
line & the S. & B. line respectively, short of the 
ulterior point mentioned in art. 1. (c) That, 
during the continuance of the lease, the U. & 
L. & N. W. Ry. cos. would not convey or carry 
any passengers, cattle, luggage, goods, or other 
matters or things, from any part of the demised 
line to any point of the S. & B. line, & would not 
use the demised line to compete for any traffic 
which should properly belong to the 8S. & B. co. 
(d) That the agreement should not in any manner 
be evaded or cluded by the S. & B. co., & that no 
arrangement, scheme, etc., should be resorted to 
or attempted by them for that purpose. In an 
action of covenant by the S. & B. co. against the 
other companies for breach of this agreement, 
defts. demurring gencrally to the declaration :— 
Held: the agreement was not illegal, as a fraud 
upon the legislature, or as injurious to the public 
by depriving them of the benefits of competition, 
or as prejudicing the shareholders by establishing 
a distribution of profits other than that directed 
by Companies Clauses Consolidation Act, 1846 
(c. 16), ss. 64, 120: if not appearing by any 
allegation that the arrangement was prejudicial 
to the shareholders.—SumEWSRBURY & BIRMINGHAM 
Ry. Co. v. Lonpon & NorRTH WESTERN Ry. Co., 
ETC. (1851), 17 Q. B. 652; 21 L. J. Q. B. 89; 18 
L. T. 0. S. 119; 16 Jur. 311; 117 BE. BR. 1481; 
subsequent proceedings, sub nom. SHREWSBURY & 
BIRMINGHAM Ky. Co. (Dtrectors) v. NorTiu 
WESTERN Ry. Co., ETc. (DiREcTORS) (1857), 6 
H. L. Cas. 113, H. L. 
ane :—Folld. Ware v. L. & N. W. Ky. (1861), 2 John. 


425. J—(1) A private Act of Parliament 
authorised one railway co. to accept a lease of 
another railway: the directors of the first co. 
then entered into an agreement with the directors 
of a third co., the stipulations of which were to be 
performed ‘‘ during the continuance’ of such 
lease. No lease within the provisions of the Act 
was ever granted. The agreement appeared to 
be, if legally valid, at least unfair to the share- 
holders of one of the cos. :—J/eld: equity would 
not enforce it by a decree for specific performance. 

(2) There is abundant authority to show that 
there are many contracts into which, without 
express authority a railway co. cannot enter. 
Railway Clauses Consolidation Act, 1845 (c. 20), 
s. 86, authorises every such co. to run carriages 
& generally to act as a carrier on its own line of 
railway, & by the next sect. the co. is enabled to 
make arrangements with other cos. having 
continuous railways for the use of their respective 
lines for their mutual benefit. AJ] this would 
have been unnecessary if it had not been considered 
that but for such enactments no such power 
would have existed under the mere incorporation 
of the co. for the purpose of making & maintaining 
a railway (LoRD CRANWORTH, C.).—SHREWSRURY 
& Brmaimncuam Ry. Co. (Directrors) v. Norrn 
WESTERN Ry. Co., erc. (DIREcTORS) (1857), 6H. L. 
Cas. 1138; 26 L. J. Ch. 482; 29 L. T. O. S. 186; 
3 Jur. N. S. 775; 10 E. R. 1237, H. L.3 affg. 
SHREWSBURY & BIRMINGHAM Ry. Co. v. LONDON 
& NORTH bi cl Co., Erc. (1853), 4 De 
pasties Play dr (1) Beta. Eastern Counties Ry. ba 

oN. Ww ey (1858), 2K. & J. 293; Sun Permanent 
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J 





Benefit Bldg. Soc. v. Western Suburban & Harrow Road 
Permanent Bide. Soc., [1921] 2 Ch. 83. As to (2) Apld. 
» B. & S.C. Ry. v. L. & 8. W. Ry. 
(1859), 7 W. R. 591; A.-G. vu. G. EH. Ry (1879), 11 Ch. Vv. 
449. Refd. Charlton v. Nowcastle & Carlisle & N. E. Ryu. 
Ne aa 340.7. 0.8. 22; LB. & S.C. Ry. v. L. & 8. Vv. 
ty. (1859), 4 De G. & J. 362; South Wales Ity. v. Red- 

mond (1861), 10 C. B. N. 8. 675; Taylor v. Chichester & 

Midhurst ty. (1867), L. R. 2 Exch. 356; _ Hiche v. 

Ashbury Ry. Carriage & Iron Co. (1874), L. KR. 9 Exch. 224 ; 

Hire Purchase Phe ot pay Se v. Kichens (1887), 20 Q. B. D. 

387. Generally, Consd. Hare v. L. & N. W. Ry. (1861), 

2 John. & H. 80. Refd. Richmond Waterworks Co. & 

Southwark & Vauxhall Waterworks Co. v. Richmond 

Vestry (1876), 34 L. T. 480. 

426. ——-.] — An agreement between two rail- 
way cos., that the one co. will not carry traffic 
over a particular portion of their line :—Held: 
not illegal.—LANcASTER & CAnRLIsLE Ry. Co. ~v. 
Norn WESTERN Ry. Co. (1856), as reported in 
2K. & J. 203; 69H. R. 792. 
Annotations :—Refd, Hare v. L. & N. W. 

Ll. J. Ch. 817.. Mentd. Stecle ». North Mot. Ry. (1867), 2 

Ch. App. 237; He London, Chatham & Dover Railway 

Arrangemont Act, iz p. Hartridge & Allender (1869), 5 

Ch. App. 671. 

427, ——.]-— Two groups of railway  cos., 
being respectively the owners of independent 
conterminous routes, agreed to divide the profits 
of the whole traffic in certain fixed proportions, 
calculated on the experience of the past course of 
traffic :—Held: such an agreement, being bond 
fide, was not ultra vires.—HAnE v. LONDON & 
Nortn WESTERN Jy. Co. (1861), 2 John. & H. 
80; 30 J. J. Ch. 817; 26). P. 70; 7 Jur. N.S. 
Annotations ;:—Consd. Mid. Ry. v. L. & N. W. Ry. (1866), 

L. R. 2 Hq. 524. Mentd. Itussell ». Wakefield Waterworks 

ie GO Oh 20 Hq. 474; Dickson v. G. N. Ry. (1886), 


Ry. (1861), 30 


428. Agreement relating to traffic on line not 
yet constructed.]—-The managing body of a rail- 
way co. has no power to enter into a contract 
fixing & regulating the future traffic which may 
be carried upon a line of railway which the co. 
may thereafter be empowered to construct, 50 as 
to give to another railway co. an interest in such 
traffic & profits MIDLAND Ry. Co. v. LONDON 
& NortTH WrEstErn Ry. Co. (1866), L. R. 2 Eq. 
ae 35 LL. J. Ch. 831; 15 LL. T. 264; 15 W. BR. 
Annotation :—Reld, City of Dublin Steam Packet Co. v. TR. 

(1908), 24 1. L. 2. 657. 

429. Agreement to carry at equal fares— One 
company making no profit—-Right of other com- 
pany to fix charges.| -—(1) The fact that two rail- 
way cos. have different stations in the same town 
is no proof of any competition. 

(2) Where two railway cos. agree to carry at 
equal fares, one of which cos., from the circum- 
stances of the case, cannot carry at a profit, that 
co. shal] not be the one to fix the common rate 
required by the agreement, as it cannot benefit 
itself, & cannot be the best judge of what will 
be beneficial to the other co. 

The G. W. Ry. co. & the M. Ry. co. entered 
into an agreement in 1863, by which they bound 
themselves to maintain an equal scale of charges 
at all competitive stations on the two lines 
respectively, so as satisfy the reasonable 
requirements of the public & to develop the traffic. 
The M. Ry. co. subsequently reduced the first 
class fare from 2d. to 14d. per mile, as a means 
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of increasing their receipts :—Held: the M. Ry. 
co. were free to use such a scale of charge, except 
where they had agreed to the contrary, as in the 
case of this agreement with the G. W. Ry. co. 
with regard to the districts common to both cos., 
but an agreement which neutralises the benefits 
of competition is to be construed strictly.—Min- 
LAND Ry. Co. v. GREAT WESTERN Ry. Co. (1875), 
32 L. T. 375; 2 Ry. & Can. Tr. Cas. 88; subse- 
ee proceedings (1876), 2 Ry. & Can. Tr. Cas. 

430. What amounts to competition.) — MIpD- 
LAND Ry. Co. v. GREAT WESTERN Ry. Co., No. 
429, ante. 

431. Effect of addition of new stations.]|— 
LONDON, CHATHAM & DOVER Ry. Co. v. SOUTH 
EASTERN Hy. Co. (1887), 4 T. L. R. 106. 

432. Stipulation not to seek new line—Whether 
breach thereof terminates pooling agreement.|— 
RHYMNEY Ry. Co. v. BRECON & MERTHYR TYDFIL 
JUNCTION Ry. Co. (1900), 69 L. J. Ch. 813; 83 
L. T. 111; 49 W. R. 116; 16 T. L. R. 517; 44 
Sol. Jo. 648, C. A 


Annotation :—Mentd. Re Rubel Bronze & Metal Co. & Vos, 
[1918] 1 K. B. 315. 


SUB-sSEcCT. 4.—CONSTRUCTION OF AGREEMENTS. 
A. In General. 


433. What must be considered — Surrounding 
circumstances at time of agreement.|—-GREENOCK 
& Wemyss Bay Ry. Co. v. CALEDONIAN Ry. Co. 
(No. 4) (1887), 5 Ry. & Can. Tr. Cas. 205. 

434. Agreement to complete railway stations, 
buildings & works—Obligation to provide gas.]— 
HARBORNE Ry. Co. v. LONDON & NORTH WESTERN 
eon Co. (No. 2) (1876), 2 Ry. & Can. Tr. Cas. 
326. 
innotation :-—Retd. Exeter Ry. v. G. W. Ry. (1905), 12 

Ry. & Can. Tr. Cas. 182. 

435. Agreement to define termini.] —- MIDLAND 
Ry. Co. v. GREAT WESTERN Ry. Co. (No. 2), 
No. 472, post. 

436. Agreement to run trains in conjunction 
with trains of second company.|—It was provided 
by statute that the C. Railway co. should, for the 
accommodation of certain traffic, run & carry 
forward between L. & P. a train in conjunction 
with every train which should be run by the 
i. C. cos., for the accommodation of that traffic, 
between L. & places on their lines; the speed & 
poe of stoppage of such train to be regulated 

y the E. C. cos. :—Held: the KE. ©. cos. could 
enforce an alteration in the service of trains run 
in conjunction by the C. co. without the consent 
of the latter, but were not entitled to fix the times 
of arrival & departure of such trains; the duty 
of the C. co. waited entirely upon the mere will & 
motion of the E. C. cos. The I. C. cos. were not 
bound to run any trains at all for the accommoda- 
tion of East Coast traffic, nor to run them at any 
particular time, nor at the same time one month 
with another; but if they did run them it was 
made obligatory upon the C. co. to run trains in 
conjunction with those trains so run by the 
English cos.; had it been intended that the cos. 
should have the power to fix the times for-the 
arrival & departure of trains in connection with 
the accommodation trains run from York or 
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London, it would have been clearly so expressed. 
—CALEDONIAN Ry. Co. v. Great NorTHERN Ry. 
Co., NorTH EASTERN Ry. Co. v. NortH BRITISH 
Ry. Co. (1876), 2 Ry. & Can. Tr. Cas. 377. 

437. Agreement to work “‘ efficiently.’’] — The 
B. Ry. co., under an agreement, worked the line 
of the E. L. Ry. co., which extended from Liver- 
pool street to New Cross, where it joined their 
lines. The agreement provided that the B. 
co. should so work the E. L. Railway ‘as 
fairly & efficiently to develop the traffic’ :— 
Held: the B. co. could not be enjoined, under the 
agreement, to work the E. L. Railway as if it 
were a trunk line of the B. co.’s system, & 
amalgamated with it.—LONDON, BricHTron & 
SouTH Coast Ry. Co. v. East LONDON Ry. Co., 
Iiast LONDON Ry. Co. v. LONDON, BricutTon & 
Soutu Coast Ry. Co. (1877), 3 Ry. & Can. Tr. 
Cas. 103; previous proceedings (1876), 2 Ry. & 
Can. Tr. Cas. 413. 

438, -]—By an agreement scheduled to a 
special Act of Parliament the D. Ry. co. were to 
work the railway of the S. Ry. co. in such manner 
as fairly & efficiently to develop the through & 
local traffic thereon. The agreement also provided 
that any difference touching any matter referred 
to therein should be determined by arbn. By a 
subsequent Act of Parliament the undertaking of 
the D. Ry. co. was transferred to & vested in the 
G. C. Ry. co. who thereby undertook the obliga- 
tions imposed on the D. Ry. co. by the working 
agreement. The Act further provided that the 
G. C. Ry. co. should ‘‘use their best endeavours 
to develop the through & local traffic on & over 
the railways of the S. Ry. co.’’ Upon a complaint 
by the S. Ry. co. to the Railway & Canal Comrs. 
that the G. C. Ry. co. had neglected to use their 
best endeavours to develop traffic on & over the 
S. Railway :—Held: (1) the above provision for 
the protection of the S. Ry. co. inserted in the 
Act amalgamating the D. Ry. co. with the G. C. Ry. 
co. had afforded the S. Ry. co. additional protection 
& an arbitrator appointed under the original 
working agreement would have no jurisdiction to 
investigate an alleged breach of the duty imposed 
on the G. ©. Ry. co. by the later Act; (2) the 
G.C. Ry. co. had assumed a quasi fiduciary position 
towards the S. Ry. co. similar to that of a bailiff 
or agent, & they were bound to treat the S. Ry. 
co. at least as well as they treated themselves, & 
they must leave no stone unturned to develop 
traffic on the railway of the S. Ry. co.—SHEFFIELD 
Districr Ry. Co. v. GREAT CENTRAL Ry. Co. 
Sau 27 T. L. R. 4513; 14 Ry. & Can. Tr. Cas. 


439. Power to ‘‘ make & maintain ’’ railway— 
Whether exclusive right to make iImprovements 
included.|—-SEVENOAKS, MAIDSTONE & TwuN- 
BRIDGE Ry. Co. v. LONDON, CHATHAM & DOVER 
Ry. Co., No. 265, ante. 


B. Agreements as to Receipts. 
440. How calculated.) -— By a working agree- 
ment between the 8S. D. Ry. co. & the B. Ry. co. 
it was provided that there should be a division 





to the public.—CaLEDONIAN Coat Co., 
Ltn. v. SEAHAM COLLIERY a ” 
{1901] A. C. 554, P. C.—-AUS. 
_c. Validity of agreement—Assimila- 
tion of rates—No consent of share- 
holders obtained.) —GREAT ESTERN 
Ry. Co. ». Granp TruNK Ry. Co. 
(1864), 24 U. C. R. 107.—CAN. o 
--—-GREAT West- WYRE 
ERN Ry. Co. o. GRAND TRUNK Ry. Co. 510.—CAN. 
(1865), 25 U. C. R. 37.—CAN. g. Right to 
©. Obligation of party working railway 
—~To fence line.J—HOLMES v. GRAND 


595.—CAN. 


f. Agreement 
panies to carry 
Alleged refusal o 


ST Ss 86 ele 
. 


TRUNK Ry. Co. (1868), 27 U. C. R. 


between 
freight over their linea— | 


1 BO gob pala com 7] 

to receive gonda—W hether person injured 

entitled to damagea—W 
contract.}—-CRAWFORD *. GREAT 

WSTRRN Ry. Co. (1868), 18 C. P. 

use after stat 
a Whether one of amaiga- 
mated compantes may sue-—To prevent 


329 


of the receipts from the B. Ry. co. which was to bo 
worked & managed by the S. D. Ry. co., who were 
to receive all tolls, fares, rates, & charges arising 
from the B. Ry. co., including one-half of all 
terminal charges, & a mileage proportion in 
respect of the B. Ry. co. of all through fares, rates 
& charges :—Held: the S. D. Ry. co., were bound 
to bring into the receipts & to account to the B. Ry. 
co. for one-half of all terminals included in fares, 
rates & charges earned on the B. Ry. co. & the 
S. D. Ry. co. & also on the B. Ry. co. & any other 
railway or railways. 

It appeared that the S. D. Ry. co. in some cases 
carted the goods to & from the stations, & the 
cartage rate was included in the goods rate :— 
Held: they were justified in deducting from the 
receipts to be divided between them & the B. Ry. 
co., the average cost to the S. D. Ry. co. of per- 
forming the cartage. ; 

It also appeared that the S. D. Ry. co. In con- 
veying goods from the LB. Ry. co. to a line leading 
from their own railway, were compelled, through 
not having any siding or other accommodation at 
the junction, to convey goods three miles beyond 
the junction, to a station on their line, & then to 
send them back to the junction by another train, 
& they claimed in such cases to credit themselvce 
with the mileage one way, namely, the three miles, 
in estimating the mileage proportion between the 
two cos. :—Held: they were entitled to do so.— 
BUCKFASTLEIGH, TOTNES & SoutTH DEVON Ry. 
Co. v. SournH DEVON Ry. Co. (1874), 1 Ry. & 
Can. Tr. Cas. 32]. 

441, -—-—.] —-(1) A working agreement  he- 
tween two railway cos., a clause whereby the 
working co. agreed to maintain, manage, man, 
stock, work & use the owning co.’s railway, 80 as 
properly to develop & accommodate not only the 
through traffic, but also the local traffic of the 
district to be served by the owning co.’s railway, 
considered. 

All goods, coal excepted, not carried at carted 
rates, nor for short distances from places north 
of Birmingham, as Wolverhampton & Walaall, 
were charged tenpence more to Harborne than to 
Birmingham ; as for example, 128. Gd. was the 
rate for grain from Liverpool to Birmingham, & 
13s. 4d. to Harborne. The tenpence over in the 
rate to Harborne was not treated by the J.. & N.W. 
Ry. co. as being expressly & separately for con- 
veyance on the Harborne linc, but as an integral 
part of a lump sum for the whole through route, 
& this lump sum or gross rate was divided by 
mileage between the two lines :—Held: as under 
this treatment the L. & N.W. Ry. co. received more 
for carriage over their own line for equal distances 
from goods to Harborne than from goods to 
Birmingham, such differential rate was not 
consistent, with their undertaking so to manage & 
use the Harborne Railway as properly to develop 
& accommodate both the through & the local 
traffic of the line, & when the gross rates were not 
the same, the rate per ton per mile should be the 
game from the game stations, whether the goods 
were carried to Birmingham or Harborne. 


{ .}—-ABERDEEN STATION COMMITTRE 
eg ay) B. Ry. Co. (1890), 17 It. (Ct. of 
' Sess.) 975; 27 Se. L. R. 1004.— SCOT. 
( 
j 
| 
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—Working agreements: Sub-sect. 4, B., C. 
] 


» 2. 
& D. 

(2) Another clause provided for the equal 
division between the cos. of the gross receipts of 
traffic on the owning co.’s railway, deducting one 
moiety of station to station terminals, & also deduct- 
ing mileage proportion & terminals due to any other 
co. in respect of such traffic :—Held: the receipts 
subject to such division must comprise one moiety 
of the two terminals which were included in gross 
receipts, & not merely one moiety of the terminal 
at the owning co.’s end of the journey, & that ‘‘ any 
other company ”’ referred to any third co. in- 
terested in particular traffic, & not to the working 
company.— HARBORNE Ry. Co. v. LONDON & 
NortH Western Ry. Co. (No. 2) (1878), 2 Ry. & 
Can. Tr. Cas. 326. 

Annotation :—-As to (1) Consd. Excter Ry. v. G. W. Ry. 

(1905), 12 Ry. & Can. ‘Tr. Cas. 182. 

442, -J—The A. Railway co. worked under 
an agreement the B. line, a cross line forming a 
junction at cither end with the A. co.’s railways, 
which was leased to them. 

Art. 3 of the agreement provided that the 
working co. should place to the account of the B. 
line a due mileage proportion of the gross receipts 
derived from through traffic. 

The A. co. carried through goods traffic over the 
B. line past the junctions to their nearest stations 
on their own lines proper, for the re-marshalling 
of such traffic, & back again to the junctions, & 
thence to its proper destination, & claimed to 
include in their mileage, for the purpose of division 
of receipts, the distance between the junctions & 
the stations where the traffic was re-marshalled, 
both wuys. Thero was no station suitable for the 
interchange of through traffic, at either junction. 
There being, in the opinion of the Comrs., nothing 
in the agreement obliging the A. co. to provide 
such station, & the traffic in question not being so 
considerable as in the Comrs.’ opinion to make it 
reasonable that it should pass from one line to 
the other without being taken into a station :— 
Held: (1) the claim ought to be allowed. 

The 13. co. contended that the A. co.’s mileage 
proportion of receipts for through traffic should be 
reckoned according to the mileage of the shortest 
route over the A. co.’s lines which could be taken. 
The Comrs. being of opinion that there was nothing 
in the agreement obliging the A. co. to take any 

articular route :—Held: (2) with regard to 
oint traffic, that whether the A. co. should be 
allowed to reckon mileage according to the distance 
of the route taken, or according to the distance of 
the shortest route, depended upon what was 
reasonable under the circumstances; (3) with 
regard to through traffic, the receipts for which 
passed through the Clearing House, the B. co. 
were entitled to reccive the same proportion as 
they would have received if they had been an 
independent co.—Sanisnury & DorsEer JUNCTION 
Ry. Co. v. LONDON & SOUTH WESTERN Ry. Co. 
(1878), 3 Ry. & Can. Tr. Cas. 314. 

443. ——.J—BEpForp & NORTHAMPTON Ry. 
Co. v. MIDLAND Ry. Co. (1882), 4 Ry. & Can. Tr. 
Cas. 170. 

4A4 








. .]—Appcta. were the owners of a rail- 
way which consisted of a single line about eight 
miles in length, & formed an alternative route to 
the main line of defts.’ railway between E. & N. 
Appcts. entered into an agreement with defts. 
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whereby it was provided that defts. were to work 
the railway in perpetuity & in connection with their 
system of railways, & employ all the requisite 
staff, locomotive power, rolling stock, etc., so as 
to fairly develop the traffic to be accommodated 
thereby. Upon a specific complaint by gia 
that, although with regard to all goods traffic 
coming from appcts.’ line & from two local lines 
connected therewith, deft. working co. ‘‘ grouped ”’ 
the terminus station of the appcts. at E., with 
their own station situated in the same town, yet 
with regard to the goods traffic from their, defts.’, 
own system, they charged from 2d. to 8d. per ton, 
according to “class,” more for goods consigned 


to appets.’ terminus than for goods consigned to 
their own station, a difference of charge which was 


not based on any mileage calculation :—Held: 
(1) the difference in charge complained of fairly 
pepe sod the additional cost of working traffic 
into appcts.’ station, & the defts. could not be 
compelled to ‘“‘ group” the two stations for all 
purposes; (2) the fact that the additional charge 


exceeded the statutory mileage rate for the very 
| short distance between the two stations did not 


make it illegal, the total statutory charge for the 
transit of the whole distance not being exceeded, 
inasmuch as the rates for goods going to defts.’ 
station & those for goods going beyond defts.’ 
station to that of appcts. were tor different journeys 
é& to different termini & might be fixed indepen- 
dently of each other, & were each a single sum ; 
& where one journcy cost as a whole more than the 
other, & the difference between the rates charged 
was only such as corresponded to the difference of 
cost, it was immaterial that the rates did not work 
out at the same sum per mile over such distances 
as were common to both journeys. 

(3) Under the working agreement between the 
parties the gross amount of all tolls was to be 
divided equally between the parties; appcts. 
contended that, after deducting the terminals, the 
amount charged in a through rate from a third 
line which represented the special tolls chargeable 
on their line ought to be retained by them in such 
division :—Held: appcts. were only entitled to 
their terminal & the mileage proportion of the 
whole through rate, without considering how far 
the various portions of the route over which the 
pourney was taken had contributed to earn the 

] 


(4) The agreement also provided for the division 
of receipts on interchanged traffic, which was 
further defined as traffic arising at or destined for 
places on appcts.’ railway, & carried to or from 
places on the railway of the defts., but exclusive 
of any proportion due to lines worked jointly or 
worked by defts. :—Held: the words ‘‘ carried to 
or from places on the railway of defts.’’ are 
applicable also to traffic which does not terminate 
or arise at such places, but is there handed to or 
received from another co.—EXETER Ry. Co. v. 
GREAT WESTHRN Ry. Co. (1905), 12 Ry. & Can. 


} Tr. Cas. 182. 


C. Agreements to Develop Traffic. 

445. ‘* Through traffic.’’]—-SaLissurny & Dor- 
SET JUNCTION Ry. Co. v. LONDON & Sours 
WESTERN Ry. Co., No. 442, ante. 

446. .|—An agreement that a railway co. 
should work & use the railway of another co., 80 
as properly to develop & accommodate not only 





(1870), 29 U. C. R. 607.—CAN. 

k. Division of profite.}—CaMPBELL 
v. NORTHERN Ry. Co. (1879), 26 Gr. 
522.—CAN. 
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the through but also the local traffic of the district 
served by the railway, & in case of difference, that 
the matter should be referred to arbn. under the 
Railway Se Arbitration Act, 1859 (c. 59), 
was, by a subsequent Act of Parliament, incor- 
porated with & made to form part of the Act. 
An application was made by the owning co. to 
the rare Comrs. under Regulation of Railways 
Act, 1873 (c. 48), s. 8, alleging that the working 
co. had not, within the meaning of the agree- 
ment, so worked & used the railway as to properly 
develop & accommodate the ‘through traffic ” 
mentioned in the agreement. ; 

The Comrs. entertained the application & 
determined the same in favour of the working co. 

Case granted for the opinion of asuperior ct. as to 
the meaning of the words ‘‘ at the end of five years”’ 
in the agreement.—EASTERN & MIDLANDS Ry. 
Co. v. MIDLAND Ry. Co. (1884), 4 Ry. & Can. Tr. 
Cas. 323; subsequent proceedings (1887), 5 Ry. & 
Can. Tr. Cas. 235. 

447, -|—The words ‘“‘ through traffic’ in an 
agreement by which one railway co. undertakes 
to maintain, manage, man, stock, work, & use 
the railway of ahother co., so as properly to develop 
& accommodate not merely the “‘ through traffic ”’ 
but also the local traffic of the district to be served 
by the railway, were held by the Comrs. to mean 
such traffic as that for which the railway provides 
the shortest & most convenient route, & not that 
which may be more conveniently or economically 
carried by any other route.—HASTERN & MIDLANDS 
Ry. Co. v. MIDLAND Ry. Co. (No. 2) (1887), 5 Ky. 
& Can. Tr. Cas. 2353; previous proceedings (1884), 
4 Ry. & Can. Tr. Cas. 323. 

448. *‘ Joint traffic.’’]—SALisBsuRY & DORSET 
JUNCTION Iiy. Co. v. LONDON & SOUTH WESTERN 
Ry. Co., No. 442, ante. 

449. Working company not Hable to inspection 
of books.|—A working agreement provided that 
the working co. should, under the direction of a 
certain joint committee, for ever maintain, repair, 
manage, work, & use the railway, & should manage 
& work the traffic thereon so as fairly to accommo- 
date & develop the traffic of the district to be 
served by the railway, & to promote in all reason- 
able respects the success of the owning co.’s under- 
taking. The agreement further provided that any 
difference which might arise between the two cos. 
as to the construction, intent, effect, incidents, 
consequences, performance & observance of an 
of the arts. of the agreement, or as to any breac 
or alleged breach, or as to the mode in which any 
such breach or the consequences thereof should be 
obviated or compensated for, or otherwise touching 
the premises, should be referred to & determined 
by arbn. under Railway Companies Arbitration 
Act, 1859 (c. 59). The owning co. filed an applica- 
tion in which they alleged that certain differences 
within the meaning of the above arbn. clause had 
arisen, all of which alleged differences related to 
the manner in which the line of the owning co. 
had been & was then being worked & managed by 
the working co. under the agreement. The specific 
complaints were that the working co. had not 
provided proper refreshment rooms, that the rolling 
stock of the co. was insufficient, & that the rates 
charged on traffic, which was in competition with 
traffic carried by the working co. on their own 
line, were too high :—Held: no case for arbn. 
of such differences between the two cos. arose until 
the direction of the joint committee had been had 





or refused to be given; & one or other of the cos. 
be dissatisfied with the action or non-action 


of the joint committee, had taken the course 
prescribed by the agreement, & the Comrs. had 
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no jurisdiction to entertain the application. — 
LIMERICK & KERRY Ry. Co. v. WATERFORD & 
LIMERICK Ry. Co. (1885), 5 Ry. & Can. Tr. Cas. 87. 
450. Times of running trains.) — HarBorNe 
Ry. Co. v. LONDoN & NORTH WESTERN Ry. Cu. 
(No. 2) (1876), 2 Ry. & Can. Tr. Cas. 326. 
Annotati weld, Exier Ry. v. G. W. Ry. (1905), 12 Ry. 


VON o-——. 

451. Grant of differential rates in breach of 
agreement.]—-HARBORNE Ky. Co. v. LONDON & 
ORTH WESTERN Ry. Co. (No. 2), No. 441, ante. 
452. ——.]— EXETER Ry. Co. wv. GREAT 

WHRSTERN Ry. Co., No. 444, ante. 
Fiduciary position of working company.]—See 
Sub-sect. 5, post. 


D. Agreements to Maintain. 


453. Liability of maintaining company for 
expenses.|—-(1) Under a worki agreement by 
which the working co. is to work the railway of 
the worked co. as part of their system of railways, 
& convey traffic thereon in a proper & convenient 
manner, & so as fairly to develop the traffic of 
the district. The trains on the worked line must 
be timed, so as to correspond with the trains on 
the lines of the working co. rather than with the 
trains of another co. with which they might be 
made to connect. The working co. must as fully 
advertise a competitive route over the line of the 
worked co. as they do the route on their own line 
which competes with it. The working co. must 
give equal facilitics as to through booking via the 
worked line, as via their own, must not prefer 
their own route in the matter of rates, & must 
not fix the rates on the worked line too high in 
proportion to the rates on their own line. In 
failing to do any of these things the working co. 
would subject the traffic of traders desirous of 
using the worked line to an unduc & unreasonable 
prejudice. 

(2) An agreement that the working co. shall 
Maintain the railway of the worked co. in sub- 
stantial repair & good working order & condi- 
tion, the worked co. being bound to provide at a 
certain station proper terminal accommodation 
to enable the working co. to carry on & convey the 
traffic, & being bound to pay the working co. 
such toll rent or other consideration for the use 
of a third co.’s line & station as the working co. 
might have to pay to such third co. :—Held: the 
word “maintain ’’ was limited to the railway by 
the worked co., & did not extend to the station 
or any portion of the railway of the third co. 

(3) There being no provision in the agreement 
as to station services, signalling, disinfecting 
cattle trucks, & the like, & the working co. receiving 
mileage & terminals for working the traffic, the 
working co. was made to bear these expenses.— 
CLONMEL TRADERS & SOUTHERN Ry. Co. v. WATER- 
Forp & LIMERICK Ry. Co. (1881), 4 Ry. & Can. 
Tr. Cas. 92. 

454. .|—A working agreement provided 
that the S. co. were to complete their railway, 
& that twelve .months after the opening of the 
railway for public traffic the N. E. Ry. co. were 
ever thereafter to maintain the same in substantial 
repair & in good working order & condition. 

ndslips from time to time occurred at various 
places on the railway during the eight years after 
ite opening for traffic. The N. E. Ry. co alleged 
that these landslips occurred owing to the nature 
of the strata through which the cuttings had been 
made, & the resulting bad material for forming 
the embankments, together with the insufficiency 
of the drainage provided by the S. co. in the 
original conateaction of the railway. For the 
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Sect. 2.—Working agreements: Sub-sect. 4, D.; sub- 
secis.5 & 6. Sect. 3.] 


urpose of restoring the railway to a condition 
In which it could be safely worked, the N. E. Ry. 
co. executed certain works. In so doing they 
made good defects in the original construction of 
the line, & put in a new system of drainage, & 
made the slopes of the embankment at a less 
angle. The N XE. a co. sought to recover the 
expense of such works from the S. co. :—Held: 
on the truce construction of the working agreement, 
the expenditure incurred in executing the works 
should be borne by the N. E. Ry. co.—NoRtTuH- 
EASTERN Ivy. Co. v. SCARBOROUGH & WHITBY Ry. 
Co. (1894), 8 Ry. & Can. Tr. Cas. 157, C. A. 

455. ——- Costs of erecting cattle troughs.]— 
MIDLAND GREAT WESTERN (OF IRELAND) Ry. Co. 
v. DusLIn & MgeaTH Ry. Co. (No. 2), DUBLIN & 
MEATH Ry. Co. v. MIDLAND GREAT WESTERN (OF 
IRELAND) Ry. Co. (No. 2) (1886), 5 Ry. & Can. 
Tr. Cas. 142. 

456. Tolls paid for use of third company’s 
system—-Right of working company to reimburse- 
ment.|—CLONMEL TRADERS & SOUTHERN Ry. Co. 
v. WATERFORD & LIMeRicK Ry. Co., No. 453, 
ante, 


—y 





SuB-sEcT. 5.—FIMUCIARY POSITION OF 
WORKING COMPANY. 


457. How far position rameiarag — CLONMEL 
TRADERS & SOUTHERN Ry. Co. v. WATERFORD & 
LIMERICK Ry. Co., No. 453, ane. 

458. ~.|-— Exerern Ry. Co. v. 
WESTERN Ry. Co., No. 444, ante. 

59. -——.] —-SuuwerFrELD Districr Ry. Co. v. 
GREAT CENTRAL Ry. Co., No. 438, ante. 

460. -———.]-—Appcts. & the defts., two railway 
cos., made an agreement that defts. should work 
appcts.’ line & should do so in such a way as to 
develop the traffic fully & in good faith. The 
working was to be left entirely to defts., & the 
receipts were to be divided in certain proportions. 
Appcts. alleged that defts., though exercising an 
honest management, had failed to perform their 
obligations under the agreement, & appcts. asked 
for an Order requiring them to do so. Appcts. 
contended that defts. had, at any rate impliedly, 
agreed to send over appcts.’ line all traffic for which 
it was the shortest route :—Held: defts. were not 
under any such implicd obligation as that con- 
tended for by appets., & as defts. had acted in 
good faith & had worked appcts.’ line in the 
manner which was most in the public interest 
defts. had performed their duty under the agree- 
ment.—MoLp & DENBIGH JUNCTION Ry. Co. v. 
LONDON & NortTH WESTERN Ry. Co. (1916), 32 
T. L. R. 465; 16 Ry. & Can. Tr. Cas. 40, C. A. 


GREAT 
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SuB-sSECT. 6.—REVISION BY COMMISSIONERS. 

See Railways Clauses Act, 1865 (c. 92); Regula- 
tion of Railways Act, 1873 (c. 48), 8. 10. 

461. Jurisdiction of Commissioners.} — The G. 
Railway co. applied to have the agreement made 
by them & the ©. co. & confirmed under their 
special Act, revised by the Railway Comrs. :— 

eld; they had no jurisdiction to revise an agree- 
ment which had been approved by Parliament, 
& which the Board of Trade never had power to 
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approve.—GREENOCK & Wemyss Bay Ry. Co. 
v. CALEDONIAN Ry. Co. (No. 1) (1875), 2 Ry. & 
Can. Tr. Cas. 132. 

Annotation :—Refd. Huddersfield Corpn. v. G. N. Ry. & 

M.S. & L. Ry. (1881), 3 Ry. & Can. Ar. Cas. 564. 

462. -|—In 1858 two railway cos. entered 
into a working agreement under a special Act, 
which enabled them so to do, with this proviso, 
that no such agreement shall be valid until the 
same has been approved, both as to the period of 
its continuance & in other respects, by the Board 
of Trade. The 17th clause of the agreement 
empowered the Board of Trade once in every 
ten years to cause this agreement to be revised 
but in the interest of the public only. In 1873 
the powers & duties of the Board of Trade under 
any special Act with respect to the approval of 
working agreements between railway cos. were 
transferred to the Railway Comrs. :—Held: the 
power given under clause 17 of the agreement to 
the Board of Trade was a power with respect to 
the approval of a working agreement, & was also 
& power under a special Act, so that the Railway 
Comrs. had power to revise the agreement & to 
consider it in the interest of the public.—HupDERS- 
FIELD CORPN. v. GREAT NORTHERN Ry. Co. & 
MANCHESTER, SHEFFIELD & LINCOLNSHIRE Ry. 
Co. (1881), 50 L. J. Q. B. 5873; 3 Ry. & Can. Tr. 
Jas. 564, D. C.3 subsequent proceedings, 4 Ry. & 
Can. Tr. Cas. 44. 

.]|—See, generally, Part X., Sect. 2, post. 

463. Grounds for approval or disapproval.]— 
S. Railway co. & the L. & N. W. Ry. co. applied 
for the approval of an agreement providing for 
the working of the line of the former co. by the 
latter in perpetuity ; certain other railway cos. 
& the corpn. of & traders at N., a seaport town in 
communication with the S. line, raised objections 
to the approval of the agreement, the principal 
of which were, that it would change the course of 
traffic which went to N. & send it in the opposite 
direction, & that part of the S. line was in the 
most direct’ line of communication by which 
certain traffic could be carried by the G. W. Ry. 
co., which competed with the L. & N. W. Ry. co. 
to N., & the working of the S. line by the L. & 
N. W. Ry. co. would act unfavourably on such 
traffic :—Held: as to the first objection, the L. 
& N. W. Ky. co. must make arrangements to pre- 
vent the introduction of charges or conditions 
of carriage on the S. line, which might cause 
traffic which would otherwise go to N. to go in 
the opposite direction; & as to the second objec- 
tion, the L. & N. W. Ry. co. should grant running 
powers to the G. W. Ry. co. over the part of the 8S. 
line lying in the most direct line of communication 
between the G. W. line & N.—Re Smrnowy Ry. 
Co. & LONDON & NortH WESTERN Ry. Co.’s 
WorkKING AGREEMENT, GREAT WESTERN Ry. Co., 
ETC., OBJECTING (1875), 2 Ry. & Can. Tr. Cas. 


264. 

464. .}— The ct. is unwilling, except on 
some real substantial objection to a working 
agreement, to refuse approval of it, where the 
railway co. may, perhaps, in consequence, lose the 
opportunity of being able to complete their rail- 
way within the time limited by their Act; the fact 
that the co., who under the agreement are to 
work the line, are unable to pay a dividend on their 
capital, & unable, with their existing resources, 
to keep their own line in proper repair, is not a 
sufficient ground for such refusal where they have 
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1. Construction & operation of indenendent poe dashed woke’ to user by one rail 


—OANADIAN NATIONAL RYs. v. CANADIAN PaciFio Ry. Co. 


company—Of tracks of another.) 


27 Can. Ry. Cas. 352. AN. 
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advantages, such as a Jine adjoining the line 
agreed to be worked, over any other co. who could 
compete for the working of the line. Semble: 
an art. in a wor agreement entitling the work- 
ing co. to transfer the right to work the line to 
another co. at some future time will not be 
approved.— Re Wrst Cork & ILEN VALLEY Ry. 
Co.’8 WORKING AGREEMENT, CORK & BANDON 
a Co. OBJECTING (1876), 2 Ry. & Can. Tr. Cas. 

465. -]—An agreement provided that the 
B. co. should give to the A. co. the exclusive right 
to the use of the railway from the time when it 
was opened for traffic, with power to use it as 
fully & freely as if it was their own property, & 
the exclusive right of fixing & receiving tolls, 
rates & fares demanded & taken in respect of 
traffic of the railway, & the A. co. undertook in 
return to maintain the railway in good working 
order & condition, & to pay to the B. co. 4 per 
cent. per annum on all money raised at any time 
by shares, mtges. or otherwise, & expended by 
the B. co. in or about the construction of the rail- 
way :—Held: the agreement could not be ap- 
proved, because the B. co.’s Act did not authorise 
the two cos. to enter into an agreement with respect 
to the maintenance of the railway, but only with 
respect to the use of the railway.—Re TAFF VALE 
& TREFERIG VALLEY Ry. Co.’8 WORKING AGREE- 
MENT, GREAT WESTERN Ry. Co., OBJECTING 
(1881), 4 Ry. & Can. Tr. Cas, 54. 





Sect. 3.—LEASES. 

See Railways Clauses Consolidation Act, 1845 
(c. 20), ss. 112, 113; Railway (Sales & Leascs) 
Act, 1845 (c. 96). 

466. Conditions precedent—Statutory authority.] 
-—Defts. were incorporated by an Act of Parlia- 
ment, sect. 1 of which enacted that certain 
persons should be united into a co. for making & 
maintaining a certain railway & other works by 
the Act authorised, according to the provisions 
& regulations thereinafter mentioned, & for that 
purpose should be one body corporate by the 
name & style of ‘‘ The Eastern Counties Railway 
co.,”’ & should have perpetual succession, & a 
common seal. Sect. 3, empowered the co. to 
raise a sum of money for making & maintaining 
the railway, & other works authorised by the 
Act. Sect. 5, directed that the money so raised 
should be expended in & towards making & 
maintaining the railway & other works, & in 
otherwise carrying the Act into execution; & by 
subsequent sects. it was provided that the profits, 
after defraying the expenses of making, main- 
taining, & working the railway, were to be 
accounted for & divided amongst the proprietors 
of the undertaking :—Held: it was not competent 
to the directors to enter into a contract with 
another railway co., to take a lease of their line. 
—~EasT ANGLIAN Rys. Co. v. EASTERN COUNTIES 
Ry. Co. (1851), 11 C. B. 775; 7 Ry. & Can. Cas. 
160; 21 LJ. C. P. 23; 18 L. T. O. 8S. 1383 
16 Jur. 249; 138 E. R. 680. 

Annotations :—Consd. Shrewsbury & Birmingham ly. vr. 
N. W. Ry., etc. (1857), 6 H. L. Cas. 113. Retd. Mocgregor 
vt. Dover & Deal Ry. (1852), 18 Q. B. 618; South York- 
shire Ry. & River Dun Co. v. G. N. Ry. (1853), 9 Exch. 
rf ; Bostock ev. North Staffordshire Ry. (1855), 4 E. & B. 


8; Eastern Counties Ry. v. Hawkes (1855), 5 H. L. 
Cas. 331; Norwich Corpn. v. Norfolk Ry. (1855), 4 E. & 
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saepedent agreements.|-~TATE 1%. 
OPE, LINDSAY & LKAVERTON 
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B. 7 ‘ » id “g \ 

Be out ides 2 ebro RO ated & Wolverhampton 

Ry. v. L. & S. W. Ry. (1859), 4 De G. & J. 362; Taylor v. 

Chichester & Midhurst Ry. (1867), L. R. 2 Exch. 356; A.-G. 

v. G. E. Ry. (1879), 11 Ch. D. 449. Mentd,. Royal British 

Bank v. Turquand (1856), 6 E. & B. 327; Bateman v. 

Ashton-under-Lyne Corpn. (1858), 8 H. & N. 383; 

Hammersmith, etc. Ry. v. Brand (1869), L. R. 4 H. lL. 

171; Driver v. Kingston Highway Board (1871), 24 Ll. T. 

480; Ashbury Ry. Carriage & Iron Co. v. Riche (1875), 

L. Rt. 7 H. L. 653; Evershed v. L. & N. W. Ry. {i873} 

3Q. LB. D. 134. 

467. —— Board of Trade certificate—Statutory 
ratification inadequate in absence of certificate.]— 
An Act of Parliament empowered one railway co. 
to grant, & another co. to accept, a lease of a 
railway upon such terms as should be agreed upon, 
provided that the power to lease should not arise 
till the Board of Trade had certified that it had 
been proved to their satisfaction that half the 
capital of the leasing co. had been raised, & applied 
for the purposes of their Acts; & it was also 
provided that no lease should be of any effect 
unless previously sanctioned by three-fifths of the 
shareholders of each company voting at a special 
meeting :—Held: no lease, or binding agreement 
for a lease, could be made before the certificate 
had been obtained. 

Heads of agreement for a lease were sanctioned 
by majorities of three-fifths at meetings of the 
two cos. without any certificate of the Board of 
Trade being obtained, & were acted upon for 
several years, but no formal lease, or agreement 
for a lease, was ever executed. The heads of 
agreement were also invalid as providing for 
payment of the rent out of profits not so applic- 
able :—Held: the arrangement was not ratitled 
by references to it in subsequent local & personal 
Acts of Parliament not expressing any direct 
intention to contirm it.—KENT Coast Ry. Co. v. 
LONDON, CuATHAM & DovER Ry. Co. (1868), 3 
Ch. App. 656; 16 W. R. 1743 sub nom. Kener 
Coasr Ry. Co. v. LONDON, CUATHAM & DOVER 
Ry. Co., GARDNER v. SAME, DRAWBRIDGHE v. 
SamMn, 10 lL. T. 174, Tu. JJ. 

Annotations :-—Refd. Mauchester Ship Canal Co. v. Man- 
chester Racecourse Co., (1900) 2 Ch, 352. entd. Jic 
London, Chatham & Dover Railway Arrangement Act, 
icp. Hartridge & Allender (1869), 5 Ch, App. 672, nD. 
468. Construction of leases-—Covenant to work 

efficiently—-What amounts to efficient working. |—~ 

In 1836, a co., afterwards called the West London 

Railway co., was incorporated by Act of Parlia- 

ment, for the making of a railway from the 

Kensington Canal, to join the London & Birming- 

ham, afterwards called the London & North 

Western, & the G. W. Railways, at Holsden 

Green; & certain duties were by the Act cast 

upon the co.; &, amongst other things, it was 

provided, that, if the railway should be aban- 
doned, or should, after its completion, cease for 
the space of 3 years to be used as a railway, the 
land taken by the co. for the purpose of the Act 
should revert to the owners of the adjoining land. 

In Feb. 1837, the West London Railway co. 

entered into an agreement with the G. W. Ry. co., 

under which the last-mentioned co. bound them- 
selves to stop certain of their trains at a point 
where their railway intersected the West London 

Railway, for the purpose of transferring passengers 

& goods from one railway to the other, & to stop 

their trains for the purpose of mecting corre- 

sponding trains of that co., in the manner particu- 
larly detailed in the deed. In 1840, another Act 
passed, giving further powers to the West London 
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Sect. 3.—Leases.] 


Railway co.; sect. 34, reciting the agreement of 
Feb. 1837, regulated the mode of crossing until 
plitfs.’ railway should be completed; sect. 36, 
saved pltfs.’ rights under that agreement; & 
sect. 87 provided, that, if pltfs.’ line was aban- 
doned, or ceased to be used as a railway for three 
ears after its completion, then, on payment or 
ender to them by the Great Western Ky. co. of 
the purchase-money of the piece of land where 
the railways crossed, the land should vest in the 
Great Western Ry. co. By a subsequent Act, 
reciting, that it had been found that the West 
London Railway, which it appeared in evidence 
had been worked with passenger trains as well 
as with goods trains, could not be worked, as a 
separate & independent undertaking, with advan- 
tage to the proprietors thereof; but that the 
same might be advantageously worked & used in 
connection with the London & Birmingham Rail- 
way & the G. W. Railway, or either of them, by 
both or either of the cos. to whom the last- 
mentioned railways belonged; that the West 
London Railway co. were therefore desirous of | 
letting the railway on lease to the London & 
Birmingham Railway co.; & that the last- 
mentioned cv. were willing to accept such lease, 
subject to certain terms & conditions which had 
been mutually agreed on between the two cos. 
The West London Railway co. was authorised to 
lease to the L. & N. W. ly. co. their railway, & 
all their rights, powers, & privileges in relation 
thereto, subject to the provisions of the Act, & 
to the performance of the conditions to be 
mentioned in such lease. By the lease, which was 
afterwards executed in pursuance of this Act, the 
L. & N. W. Ry. co. covenanted, amongst other 
things, that they would at their own expense, 
during the continuance of the lease, efficiently 
work & repair the railway & works thereby 
demised, & indemnify the West London Railway 
co. against al! liabilitics, loss, charges, & expenses, 
claims, & demands, whether incurred or sustained 
in consequence of any want of repair, or in conse- 
quence of not working, or in any manner con- 
nected with the working of the same railway or 
works; but the West London Railway co. shall 
have no control whatever over the working or 
management by the London & Birmingham (L. & 
N. W.) Railway co. of the West London Railway 
or works. In an action of covenant by the West 
London Railway co. against the L. & N. W. Ry. 
co. for a breach of this covenant :—Held: (1) in 
order to perform their covenant to work efficiently, 
defts. were not bound under all circumstances to 
work the line for passenger traffic: but if as 
much gross proceeds could be obtained by 
efficiently working the railway for goods only, as 
for passengers er ke or for both passengers & 
goods, the covenant was well performed ; (2) the 
agreement of Ifeb. 1887, with the G. W. lity. co., 
was, by virtue of the provisions in the leasing 
Act, & the lease itself, transferred to defts., the 
lessees ; & they had power to compel the G. W. 
Ry. co. to stop trains on their line pursuant to 
the provisions of that agreement: (3) although 
defts. had power to stop the G. W. Ry. co.'s 
trains, they were bound to exercise it necessarily 
as a part of the efficient working of the line 
demised ; & they were not bound necessarily to 
work the demised line in connection with the 


ele a 11 Dunl., (Ct. of Sees.) 2895; 21 ction of 
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trains on the G. W. Railway; (4) there was no 
covenant in the lease to bind defts. to work the 
demised line in connection with either or both 
their own or the Great Western Railway; but 
it would be for the jury to say whether or not 
they could practically work the line efficiently, 
without some connection with one or other of 
those railways; (5) for the purpose of con- 
sidering the liability of defts., they were not to be 
treated by the jury as if they were lessees of a 
separate & independent line, having no control 
over the other two railways; but the covenant 
to work the demised line efficiently, must be 
construed with a reference to the subject-matter, 
& the character of defts.; (6) the obligation of 
defts. under their covenant, was not limited to 
the indemnification of pltfs. from the obligations 
cast upon them by their acts of incorporation, & 
defts. were bound to work the railway efficiently, 
so as to secure the stipulated benefits to pltis. in 
the share of gross proceeds; but were not com- 
pelled to work it so as to produce the largest 
quantity of gross proceeds.—WEsT LONDON Ry. 
Co. v. LoNDOoN & NorTH WESTERN Ry. Co. 
(1858), 11 C. B. 827; 7 Ry. & Can. Cas. 477; 
22 L. J.C. P. 117; 20 L. T. O. S. 307; 17 Jur. 
301; 138 E. R. 499, Ex. Ch. 

469. ——— Demise of all rights, powers & privi- 
leges—-Benefit of agreement with third party.]— 
West Lonpon Ry. Co. v. LONDON & NoRTH 
WESTERN Ry. Co., No. 468, ante. 

470. -]—In 1846, the R. Rail- 
Way co. proposed to make a railway uniting 
pitis.’ & defts.’ lines & another railway. Part of 
the line proposed to be made ran so nearly in 
the same direction with part of a branch line 
proposed to be made by pltfs., that it was pro- 
posed that the R. co. should, for that space, 
adopt the line to be made by pltfs. The R. co. 
& pltfs. obtained Acts of Parliament in 1846, 
which came into operation on the same day. 
By sect. 44 of the Act, after reciting that a bill 
was then pending in Parliament for enabling the 
pitfs.’ co. to make the portion of the line, & that 
it was thereby intended that the R. Railway co. 
should have the use of it for the purposes of their 
traffic, it was enacted, that if pltfs.’ co. did not 
complete the portion of the line, the KR. Railway 
co. might make it. By sect. 50 of the Act, the 
R. Railway co. were empowcred to lease their 
railway to defts.’ co. for such term, & upon such 
conditions as should be agreed upon between 
the two cos. By pltfs.’ co.’s Act, sect. 17, after 
reciting that a bill was then pending in Parliament, 
for making the R. Railway, it was enacted that, 
in case the bill should pass into a law, the R. 
Railway co. might use the portion of the line, & 
the stations, warehouses, works, & conveniences 
belonging thereto, subject to such reasonable 
terms as should be agreed upon between pltés.’ 
co. & the R. Railway co. By Railways Clauses 
Consolidation Act, 1845 (c. 20), s. 113, which was 
incorporated into these special Acts, in cases 
where a railway is authorised to lease its line or 
any portion of it, such lease shall entitle the 
lessees to enjoy all the powers & privileges granted 
to & enjoyed by their lessors. In 1847, an agree- 
ment was entered into between the R. Railway 
co., & plitfs., to the effect that the R. Railway 
co. should have the right in perpetuity of using, 
for the purposes of their traffic, the above- 
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mentioned portion of railway, upon certain 
specified terms. In 1850, the R. Railway co. 
leased their line, with all their powers, privileges, 
& all the benefit & advantage to be derived from 
the ent of 1847, to defts. for 1,000 years, 
subject to the obligations & liabilities of the R. 
Railway Co.:—Held: by virtue of the special 
Acts of Parliament, Railways Clauses Consolida- 
tion Act, 1845 (c. 20), incorporated therewith, & 
the lease of 1850, the agreement of 1847 was 
binding upon pltis. & defts.; & defts. were 
entitled, as against pltfs., to stand in respect of 
the agreement, in the situation of the R. Railway 
co.—LONDON & SOUTH WESTERN Ry. Co. v. 
SoutH EASTERN Ry. Co. (1853), 8 Exch. 584; 
22 L. J. Ex. 198; 20 L. T. O. S. 281; 155 E. R. 
1484, Ex. Ch. 

471. ——— Demise subject to all duties & obliga- 
tions—-Covenant by lessor to erect station.|— 
CHURCHILL v. SALISBURY & DoRsET Ry. Co., 
No. 272, ante. 

472. Lease of ‘‘ new lines ’?— What are 
new lines.]|—By art. 5 of an agreement between 
the M. Ry. co. & G. W. Ry. co., it was provided 
that they were to agree as to the... leasing 
-.. any “‘new lines’? which may be necessary 
to give proper accommodation to the district in 
which the cos... . are directly interested. The 
M. Ry. co. proposed to lease a line which traversed 
a district untouched by their railway, but formed 
a junction with it at a place lying on the boundary 
of a district in which both the contracting cos. 
were directly interested :—Held: (1) such leasing 
was not within the terms of the art.; (2) the 
words ‘‘ new lines’’ in this clause of the agree- 
ment signified lines proposed but not yet autho- 
rised by Parliament to be constructed. 

(3) Art. 18 was as follows :—-The M. Ry. co. 
to be allowed to make their line from M. to B., 
but not beyond, & any application to Parliament 
for a bill for that purpose not to be opposed by 
the G. W. Ry. co. Art. 19: The M. Ry. co. to 
complete their proposed junction with the B. & 
E. Railway at B. without opposition, it being 
understood that Bristol & Bath are the termini 
of the cos., north & south respectively, in that 
district :—Held: taking into consideration the 
situation of the partics at the date of the agree- 
ment, the words in these clauses referred to a bill 
at that time contemplated by the M. Ry. co., & 
it was not part of the intent of the agreement to 
draw a line of separation between the cos., & to 
bind each to keep to its own side of that line 
for all time to come. 

_(4) The counsel for defts. held to have the 
right to begin, the onus probandi substantially 
lying upon them.—MIDLAND Ry. Co. v. GREAT 
WESTERN Ry. Co. (No. 2) (1876), 2 Ry. & Can. 
Tr. Cas. 298. 

473. ——— Covenant by lessor to execute ad- 
ditional works—Obligation to provide all works 
necessary to protect lessee from liability.|—-The S. 
W. Ry. co. were the lessees of the S. Railway 
under a lease, whereby it was provided that the 
lessors should execute all such additional works, 
if any, in & in connection with the demised rail- 
ways, & for landowners & others as might from 
time to time be required in pursuance of the Acts 
from time to time in force with respect to the 
Management, working, user & maintenance of 
the railways, & the works thereof, & the traffic 
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thereon; nevertheless that the lessees should 
maintain & repair such works when executed :-— 


Held: this provision extended to works necessary 
to afford due facilities for traffic under the Railway 
& Canal Traffic Act, 1854 (c. 31), including therein 
works which it is incumbent on a railway co. to 
provide, if it would avoid contingencies for which 
it would incur a liability, such as new signals 
provigfed for putting the block system in opera- 
tion.—LONDON & SouTH WESTERN Ry. Co. v. 
STAINES, WOKINGHAM & WOKING Ry. Co. (1877), 
3 Ry. & Can. Tr. Cas. 48. 

474. ——— Lease of lines serving districts in 
which both companies interested.]|—MIpLanp Ry. 
co; v. GREAT WESTERN Ry. Co. (No. 2), No. 472, 
ante. 

Provision of trucks—-By working company.] 
—See CARRIERS, Vol. VIII., p. 148, No. 975. 

475. Lease of rolling stock— Whether ultra 
vires—Right of Attorney-General to interfere.}]— 
The-railway of the T. co. was a short line in 
connection with the lines of the G. I. co. & the 
B. co., & all trafile which went over it passed over 
some part of the railways of those cos. By a 
local & personal Act in 1863, reciting a lease of 
the T. railway to certain lessees for a term to 
expire in 1875, & reciting that under an arrange- 
ment between the G. Hi. co. & the lessees the 
trafflC was worked by the G. E. co., powers were 
given to the three cos. & the lessees to enter into 
arrangements for the modification of the lease, 
for the transfer of it to the Gi. E. co. & B. co., 
or one of them, & for the granting of a new lease 
to one or both of those two cos.; & it then 
provided that the G. KE. co. & the B. co. might 
enter into agreements with respect to the working, 
maintenance, & management of the T. railway, 
or any part thereof, & of the railways of the two 
last-mentioned cos. connected therewith. The 
G. E. co. afterwards became Iecssecs of the B. 
railway for a long term. The lease of the T. 
railway having expired, the G. HK. co. in 1876 
entered into an agreement with the T. co. to 
supply the ‘Tl. co. with locomotive power for five 
years upon the terms therein mentioned, & with 
carriages, waggons, & break vans for two years. 
An action was commenced by the A.-G., at. the 
relation of a manufacturer of rolling stock, to 
restrain the G. E. co. from letting rolling stock 
on hire, & from manufacturing any rolling stock 
for the purpose of so letting it :—-Held: (1) apart 
from the local & personal Act, the letting on hire 
by the G. E. co. to the T. co., whose line was 
connected with their own & could only be worked 
profitably in connection with it, parts of their 
surplus stock was not ultra vires; if it would 
otherwise have been so, it was authorised by the 
local & personal Act; (2) if it had been ultra 
vires, no such case of public mischief was shown 
as would entitle the A.-G. to interfere ; the mere 
fact that a proceeding is ulira vires not being 
sufficient for that purpose unless injury to the 

ublic is shown.—A.-G. v. GREAT EASTERN Ry. 
Jo. (1879), 11 Ch. D. 449; 48 L. J. Ch. 428 ; 
40 L. T. 265; 27 W. BR. 759, C. A.; affd. (1880), 
5 App. Cas. 473, H. L. 


Annotations :—Asto (1) Apld. L. & N. W. ly. v. Price (1883), 
. B.D. 485. Consd. Foster vr. L. C. & D. Hy., (1895) 
1 Q. B. . Betd. Guinness vc. Land Corpn. of Ireland 
(1882), 22 Ch. D. 349; Small v. Smith (1884), 10 App. 
Cas. 119; Re Woking Urban Council (Basingstoke Canal) 
Act, 1911, (1914] 1 Ch. 300; Dundee arbour Trustees v. 
Nicol, [1915] A.C. 550; County Hotel & Wine Co. v. L. & 
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N. W. Ry., ([1918] 2 K. B. 251; Deuchar v. vas we 


ke Co., [1925] A. CO. 691. Asto(2) LC. 
ft rs Refd, A.-G. v. Shrewsbury (Kingsland) 
2: A.-G. v. West Gloucester- 
338: A.-G. v. Westminster 
Generally, Mentd. Wenlock 
. Cas. 354; Harris »v. 
Henderson v. Bank of 


1902] A. C. 165. . A. 
ridge Co. (18%2), 21 Ch. D. 75 
shire Water Co., (19091 2 Ch. 
Oy ean {1024} 2 Ch. 416. 
Bo er oegRO) 33 Ch D. 238 F 
e Pinna : De ‘ 
Australasia (1888), 40 Ch. D. 170; Johns v.— Balfour 
1889), 5 fT. L. R. 389; Sheffield & South Yorkshire 
*‘ermanent Bldg. Soc. v. Aizlewood (1889), 44 Ch. D. 
412 : A.-G. v. L. &N. Ww. Ry., 1900) ere 3B. 8 ; A.-G. Vv. 
L. C. C., [1901] 1 Ch. 7813; A.-G. 7. Mersey Ry. (1907), 
61 Sol. Jo. 624; Re Kingsbury Collicries & Moore’s Con- 
tract, [1907] 2 Ch. 259; Poel», L. & N. W. Ry., [1907] 
1 Oh. 5; Metropolitan Water Board v. Solomon (1908), 
7. J. Ch. 617; Amalgamated Soc. of Ky. Servants v. 
Osborne, [1910] A. C. 873; Vacher v. London Soc. of 
Compositors, [1912] 3 K. B. 547; Re v. Bedfordshire 
County Council, Hr yp. Sear, [1920] 2 K. B. 465; A.-G. 
v. Fulbam Corpn., [1921] 1 Ch. 440. 
Interest on rent.]|— See Money & MONEY- 
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Srecr. 4.—AMALGAMATION. 
Susp-sEcr. 1.—IN GENERAL. 

Sce Railways Clauses Consolidation Act, 1845 
(c. 20), ss. 91, 92; Railways Clauses Act, 1863 
(c. 02), Part V. 

476. Agreement to amalgamate — Necessity for 
statutory sanction.]|—-A shareholder in a railway 
co. is entitled to restrain the directors from 
carrying into effect an agreement with another 
railway co. for the amalgamation of their lines, 
which has not received the sanction of Parliament, 
such agreement containing clauses as to throwing 
the receipts into one common fund, & dividing 
the profit & loss in certain proportions, & also as 
to handing over the entire management & plant 
of the one company to the other.—CHARLTON v. 
NEWCASTLE & CARLISLE & NORTH-EASTERN Ry. 


Cos. (1859), 34 L. T. O. S. 22; 5 Jur. N.S. 1096; 


7 W. RR. 731. 

477, -—--- ——--.] —- Where a railway co. enter 
into an agreement with another co., part of 
which is legal, but part ultra vires, without the 
assistance of Parliament, a ct. of equity will 
declare such an agreement illegal where the pur- 
pose is to work out something illegal. There is 
nothing, however, primd facie illegal in a small 
co. agreeing with a great co. to amalgamate with 
& hand over all its property to it, & apply to 
Parliament to carry that out.—HAtTYEeRSLEY »., 
SHELBURNE (HARL) (1862), 31 L. J. Ch. 873; 
71. T. 650; 10 W. BR. 881. 

Annotation >—Retd. Maunsell v. Mid. G. W. (of Ireland) Ry. 

(1863), 32 L. J. Ch. 533. 

478. By directors of projected railways— 
Necessity for concurrence of subscribers.|—The 
directors of one projected railway co. have no 
right, without the concurrence of the subscribers, 
to amalgamate themsclves with another, not- 
withstanding there may be no mala fides in the 
arrangement, & from circumstances it would 
appear to the mutual benefit of both cos.— 
GILBERT v. COOPER (1846), 4 Ry. & Can. Cas. 396 ; 
711. T. O. 8S. 446; 10 Jur. 580. 

479. ——- ——.] — Lewis v. CooPpER (1846), 
4 Ry. & Can. Cas. 418; 10 Jur. 602; sub nom. 
A sr ea & PooLE Ry, Co., 7 L. T. O. S. 

5, L. C. 

480. ——— Provision for application for statutory 
sanction—Injunction to restrain breach pending 
sanction.|/—By an agreement between three incor- 
porated railway cos., A., B., & C., it was agreed 
that A. should purchase the other two railways 
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when completed, & that, in the meantime, their 
capitals should be amalgamated for the purpose 
of such completion, A. undertaking to supply 
any deficiency: & it was provided that all the 
three cos. should concur in applications to Parlia- 
ment for the necessary powers to the agree- 
ment into effect. At the time the agreement was 
entered into, B. had power, with the consent of 
three-fifths of its shareholders, to sell its railway 
to A., but C. had no such power, & neither B. nor 
C. had any power of amalgamation. The agree- 
ment was duly ratified by three-fifths of the share- 
holders in each of the three cos., & C. subsequently 
obtained an Act giving it the required powers: 
but before a similar Act was obtained by B. a 
large majority of its shareholders had become 
adverse to the project, so that no such Act could 
be obtained; & the directors of that co., with 
the sanction of the shareholders, were proceeding 
to construct & dispose of their railway in a 
manner inconsistent with the agreement. A 
demurrer to a bill filed by A. against B. & its 
directors for specific performance of the agree- 
ment, & an injunction, was overruled & the in- 
junction granted; it being clear that, for the 
completion of the purchase no further Parlia- 
mentary powers were necessary, & it being at 
least doubtful whether defts. could be heard in 
this ct. to say that pltfs. were not entitled to the 
sonal oa of that part of the agreement, merely 
ecause there was another part, viz. the provision 
for amalgamation, which required additional] 
Parliamentary powers to give effect to it, which 
powers they refused to apply for.—GREAT 
WESTERN Ry. Co. v. BIRMINGHAM & OXFORD 
JUNCTION KRiy. Co. (1848), 2 Ph. 597; 5 Ry. & 
Can. Cas. 241; 17 lL. J. Ch. 243; 10 L. T. O. 8S. 
497; 12 Jur. 106; 41 H.R. 1074, L. C. 
Annotations :-—Consd. West Cornwall Ry. v. Mowatt (1848), 

12 Jur. 407; Shrowsbury & Chester Ry. v. Shrewsbury 

& Birmingham Hy. (1851), 1 Sim. N.S. 410; Bourgoin v. 

La Compagnie du Chemin do Kcr de Montréal, Ottawa, ct 

Occidental (1880), 5 App. Cas. 381. efd. Kastern 

Counties Ry. v. Hawkes (1855) 5 H. L. Cas. 331. 

481. Termination of agreement.] —A., a 
landowner, through whose estate a part of a 
projected railway was to pass, became a party 
to a deed with the projectors of the railway, by 
which he covenanted to withdraw his opposition 
to their bill & to oppose a rival bill, & they cove- 
nated to pay him a certain sum of money in case 
their bill should pass within six months from the 
date of the deed, or to pay him a different sum if 
the rival bill should pass within eighteen months 
from the date of the deed. It was then provided 
that, if the bill of these projectors should not be 
passed within six months from the date of the 
agreement, cither party might put an end to the 
agreement by a notice. The deed then contained 
a covenant on the part of these projectors, by 
which they agreed, if the two cos. should be 
amalgamated, to pay a certain sum within three 
months after such amalgamation. The deed was 
dated Mar. 16, 1846. ‘The two cos. were amal- 
gamated in June, 1846; but no bill ever passed 
at tho instance of these projectors alone. In 
Nov. 1846, these projectors gave a notice to put an 
end to the agreement. A. declared in covenant 
against these projectors on the clause of the deed 
by which he was to receive a sum of money within 
three months after the amalgamation of the cos. 
Defts. pleaded that their bill had never passed 
into a law, that at the end of six months they 
had given notice to put an end to the agreement, 
& that they had not taken pitf.’s land :—Held : 
this plea was no answer to the action. CAPPER 
v. LINDSEY (EARL) (1851), 3 H. L. Cas. 203; 
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18 L. T. O. S. 54; 10 E. R. 114, H. L.; affg. 
g. C. sub nom. LINDSEY (EARL) v. Capper (1848). 
2 Exch. 801. 

482. What amounts to amalgamation — Equit- 
able amalgamation.|—SHREWsBURY & BIRMING- 
uAM Ry. Co. v. STOUR VALLEY Hy. Co., No. 405, 
ante. 

483. ——— Agreement to amalgamate from time 
past.. SHREWSBURY & BIRMINGHAM Ry. Co. v. 
STtouR VALLEY Ry. Co., No. 405, ante. 

484. ——— Agreement to amalgamate at a future 
period.|—SHREWSBURY & BIRMINGHAM Ry. Co. v. 
STtouR VALLEY Ry. Co., No. 405, ante. 

485. Resolution of directors.]-— A co. for 
making a railway from Dublin to Mullingar was 
incorporated by an Act of Parliament passed in 
July, 1845, under the name of The Midland Great 
Western Railway co. of Ireland. Some of its 
directors provisionally registered another co. for 
making a railway from Mullingar to Galway, to 
be called The Galway & Mullingar Junction Rail- 
way co. Three months afterwards this name was 
altered at the Registration Office to The Midland 
Great Western Railway co. of Ireland, extension 
from Mullingar to Galway. Most of the directors 
of the two cos. were the same. L. applied for & 
received scrip certificates in the extension co., & 
paid deposits thereon, & received receipts headed 
with the altered name, & signed the shareholders’ 
agreement & Parliamentary contract. The Midland 
Great Western presented, in its own name & under 
its corporate seal, a petition to Parliament for an 
Act to make a railway from Mullingar to Galway, 
undertaking, at its own expense, to make the 
railway. The Act which was passed upon this 
petition, in July, 1848, only gave authority to 
make the railway from Mullingar to Athlone, or 
but a part of the distance. The directors had 
Powe under the Act to raise the necessary sums 

y contributions among themselves or by the 
admission of other parties. The additional capital 
required for the extension was directed to form 
part of the general & original capital of the co. ; 
& the provisions of the recited Act, that of 1845, 
were to extend to & be read with the new Act. 
The expression The co., in the new Act, was 
declared to mean the Midland Great Western co. 
In Sept. 1846, at a meeting of the directors of 
the Midland Great Western co., a resolution was 
passed stating on what terms the holders of the 
extension scrip should be entitled to certificates 
in the joint co., & another resolution approving 
of & confirming those terms. At that meeting 
the seal of the Midland -Great Western co. was 
affixed to the shareholders’ book, which, however, 
did not then contain the names of the shareholders 
in the extension line. The latter were added in 
Mar. 1847, when one of them, that of deft., was 
inserted. Three calls were made; the first was 
dated previous to the insertion of the extension 
subscribers in the shareholders’ book, the two 
others after that insertion. An action was brought 
for these calls :—Held: the Act did not amal- 
gamate the two cos.; & even if the directors 
possessed a power of amalgamation, the resolution 
of Sept. 1846, was not an exercise of that power 
so as to render deft. liable to an action for any 
one of the calls at the suit of the Midland Great 
Western co.—MIDLAND GREAT WESTERN Ry. 
Co. oF IRELAND v. LEECH (1852), 3 H. L. Cas. 
872; 10 E. R. 848; sub nom. MIDLAND 
GREAT WESTERN Ry. Co. oF IRELAND v. LEECH, 
SaME v. JOHNSTON, SAME v. Epmonp, 20 L. T. 
O. S. 297, H. L. 
ann :—Refd. Nixon v. Brownlow (1857), 2 H. & N. 

J.—VOL. XXXVIII. 
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486. .]|—Two cos. proposing to con- 
struct railways which would necessarily interfere 
with each other, their respective subscribers 
agreements empowered the respective managing 
committees or directors to demise or sell the 
undertaking or any part thereof or to amalgamate 
the same or any part thereof with any other 
railway or railways, etc. In pursuance of the 
powers thus conferred upon them the directors 
of the two cos. agreed to amalgamate & to form 
one united co., & this agreement was carried into 
effect by resolutions made at board meetings of 
the respective committees, & by a deed exccuted 
by a competent number of the directors of cach 
co.:—Held: the power to amalgamate was 
vested in the two boards & those powers were well 
& effectively exercised, & the co. so united or 
amalgamated might maintain an action for calls 
against a shareholder of either co. who had exe- 
cuted the Parliamentary contract & subscribers’ 
agreement.—CoRK & YOUGHAL Ry. Co. v. PATER- 
BON (1856), 18 C. B. 414; 27 L. T. O. S. 186; 
139 E. R. 1430. 

Annotation :-—Apld. Nixon v. Brownlow, Nixon wv. Green 

(1858), 3 H. & N. 686. 

487. ——— Incorporation of shareholders in one 
body.]—LINDSEY (EARL) v. GREAT NORTIUERN Ry. 
Co., No. 494, post. 

488. Working agreement.]—Great. North- 
ern & Manchester, Sheffield, & Lincolnshire 
Railway Companies Act, 1858 (c. cxiii), s. 1, 
does not authorise the making by the two cos. of 
an agreement for pooling all the income & receipts 
of the two cos., or an agreement for the joint 
working of the two cos. as distinct from the 
working of both railways by one of the two cos. 
An agreement therefore by which the cos. sought 
to effect both these objects held to be ullra vircs.— 
Re GREAT NORTHERN Ry. Co. & GRKAT CENTRAL 
Ry. Co. (1908), 24 T. L. R. 417, C. A. 

489. Consideration for amalgamation—Time for 
commencement of payments.}-—-The Caledonian 
Railway co. for thirteen years up to July, 1879, 
had been proprietors of the 1). & A. Railway & 
had incurred certain liabilities in respect to payment 
of dividendsto preference & ordinary shareholders 
of the D. & A. line. The preamble of Act, passed 
July, 1879, set forth that it was expedient that 
the Caledonian & North British cos. should have 
equal rights & powers & be subject to cqual 
liabilities over & with respect to the D. & A. 
line. Sect. 3 provided that on & after Feb. 1. 
1880, called the vesting period, all interest which 
the Caledonian possessed should be transferred 
to the Caledonian & North British jointly & in 
equal proportions in manner hereinafter provided 
by the Act. Sect. 6 provided that the consideration 
for the transfer of the joint line should be as 
follows : (a) From & after the vesting period the co. 
(the North British), shall pay to the Caledonian 
Railway co. half yearly on Mar. 1, & Sept. 1, in 
each year a sum equal to one half of the aggregate 
of the following half yearly payments for which 





| the Caledonian Railway are now liable in respect 


of their acquisition of the D. & A. Railway. The 
Caledonian Railway co. claimed that under this 
sect. there was a half yearly payment amounting 
to £5,903 15s. due on Mar. 1, 1880 :—Held : 
the liability to make payment in 1880 did not 
arise till Sept. the time of payment applicable to 
the first six months following Feb. 1, 1880.— 
YALEDONIAN Ry. Co. v. NORTH Britisu Hy. Co. 
1881), 6 App. Cas. 114; 29 W. R. 685, H. L. 


ions :— Retd. N. E. Ry. v. Hastings, [1900] A. C. 
AMO Mentd. He Levy, Fx a Walton (1881), 17 Ch. D. 
746: Harding v. Preece (1882), 9 Q. B. D. 281; Spenser 
v. Metropolitan Board of Works (1882), 22 - D. 142; 
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Sect. 5.] 
Re Taylor’s Estate, Tomlin v. Underhay (1882), 22 Ch. D. 
4095; "ee Wood’s Estate, Wood v. Ward (1886), 54 L. T. 
932: R. v. Halliday, [1917] A. C. 260; Victoria City 
©. Vancouver Island (Bp.), [1921] 2 A. C. 384. 


490. Stamp duty on amalgamation.]—An amal- 
gamation of railways under an Act incorporating 
Railways Clauses Act, 1863 (c. 92), is a transaction 
which comes within the description of transfer 
& sale, & stamp duty is payable under that head. 
—GREAT WESTERN Ry. Co. v. INLAND REVENUE 
Comrs., [1894] 1 Q. B. 507; 68 L. J. Q. B. 405; 
70 L. T. 86; 58 J. P. 397; 42 W. R. 211; 10 
T. L. R. 128; 88 Sol. Jo. 96; 9 R. 122, C. A.; 
affq. (1893), 57 J. P. 699, D. C. 

Annotations :— Refd, A.-G. v. Felixstowe Gas Light Co., 


[1907] 2 K. 3.984. Mentd. Foster v. 1. It. Comrs. (1893), 
42 W. 2, 259; Coats vo. 1. RR. Comrs., [1897] 2 Q. B. 423. 


SuB-SECT. 2,—IUFFECT. 

See Railways Clauses Act, 1863 (c. 92), Part V. 

491. Powers —- Extent of powers acquired by 
amalgamation—Running powers.|—-Where two 
or more cos. are amalgamated, & it is provided 
that the amalgamation shall have the powers of 
the cos. absorbed, this must be read as being in 
addition to, & not in derogation of existing powers. 

Where one of sevcral amalgamated cos. was 
subject to a certain restriction, this restriction 
will not be held to affect the wider & unlimited 

owers of the other amalgamated cos.—WINNIPEG 
SLECTRIC Ry. Co. v. WINNIPEG Ciry, [1912] A. C. 
855; 81 L. J. P. ©. 193; sub nom. WINNIPEG 
ELEctTiic Ry. Co. v. WINNIPEG City, WINNIPEG 
City v. WINNIPEG ELEcTRIC Ry. Co., 106 L. T. 
888, P. C. 

-——— -———.]—-See Nos. 374, 375, ante. 

492. In respect of property ‘‘ belonging 
to’’ amalgamated company—What is property 
** pelonging.’’]—(1) By an Act passed in 1854, the 
S. & B. & S. & C. Railways were amalgamated 
with the G. W. Railway. The Act provided 
(inter alia) that the fares, rates, & charges which 
might be charged by the G. W. Ry. co. in respect 
of all traffic passing partly on either of the two 
amalgamated lines, & partly on any other line of 
railway ‘* belonging to ’’ the G. W. Ry. co., should 
be ratably apportioned according to the number of 
miles which such traffic should have passed upon 
such railways respectively. By a subsequent Act 
the X. Railway was vested jointly in the L. & 
N. W. Railway & the G. W. Railway cos., but for 
the separate & independent use thereof by each 
co. :-——Held: the X. Railway was not a railway 
‘** belonging ’’ to the G. W. Ry. co. within the Act 
of 1854. 

(2) The Act of 1854, provided that in case the 
holders of S. & B. shares or of S. & C. shares should 
differ with the G. W. co. with reference to any 
question arising under the Act & affecting the rights 
or interests of the holders of the shares, the differ- 
ences should be referred to arbn., & the decision of 
the arbitrators should be final. On a bill filed by 
holders of S. & C. shares ee of certain 
deductions made from the S. & C. revenue account, 
owing to certain alleged improper charges upon 
traffic made in respect of the X. railway :—Held : 
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the jurisdiction of the ct. over such matters was 
excluded by the arbn. clause in the Act of 1854. 
—YooL v. GREAT WESTERN Ry. Co. (1870), 39 
L. J. Ch. 562; 22 L. T. 781; 18 W. R. 8285. 

4938. Acts relating to amalgamated company— 
Provision for exclusion—Amalgamation of railway 
& dock company—Supply of water by railway to 
dock.]—A.-G. v. NoRTH Eastern Ry. Co., No. 17, 
ante, 

494. Contracts—Contract for acquisition of land 
—Agreement by landowner to withdraw opposition 
to bill..— A nobleman, through whose estate the 
lines of two projected & competing railway cos. 
contemplated passing, agreed with the provisional 
directors of one of the cos. to withdraw his oppo- 
sition to its bill in Parliament, & to oppose the 
other co. upon certain terms, one of which was, 
that the co. which he supported, if incorporated, 
should construct a certain station, at which all 
trains should stop for the accommodation of 
passengers, etc. It was also stipulated that if the 
two cos. should become amalgamated, the agree- 
ment between the parties should be binding upon 
the amalgamated co. The two cos. ultimately 
became amalgamated & the station constructed, at 
which al] trains except express trains duly stopped. 
Upon motion for an injunction to restrain any 
trains from passing without stopping at the 
station :—-Held: (1) the union & incorporation of 
the shareholders of the two cos. in one body, & the 
consolidation of their several shares under the 
Act of Parliament, constituted an amalgamation 
within the meaning of the agreement; (2) the 
agreement was binding upon the amalgamated co. 
& an injunction was granted in the terms of the 
notice of motion.—-LINDSEY (EARL) v. GREAT 
NORTHERN Ry. Co. (1853), 10 Hare, 664; 22 
L. J. Ch. 995 ; 17 Jur. 522 ; 1 W. R. 257; 68 E. R. 
1094 ; previous proceedings, sub nom. CAPPER v. 
LINDSEY (EARL) (1851), 3 H. L. Cas. 298, H. L. 

495, —— Agreement by company to erect 
bridge of specified height.) — EpINBURGH 
GLasaow Ry. Co. v. CAMPBELL, No. 111, anfe. 

496. Legal proceedings—Continuance.|]— Where, 
by a special Act, one co. becomes amalgamated 
into another within Railways Clauses Act, 1863 
(c. 92), s. 37, & the special Act gives no express 
directions as to actions, suits, etc., commenced by 
the dissolved co., such actions, suits, etc., may be 
carried on by the amalgamating co. without any 
order or suggestion on the record.—WrEsT HARTLE- 
POOL Harsour & Ry. Co. v. JACKSON (1866), 36 
L. J. Ch. 189; 15 L. T. 274; 15 W. R. 122. 


497. Officers—Application for compensation.|— 
A bill was filed by a former officer of a railway co. 
to obtain the distribution of a sum of money 
which had been set apart for compensation of the 
officers of the co. on its amalgamation with another 
co. By the decree the ct. declared pltf. entitled 
to a share in the fund, & directed an inquiry as to 
what other persons were entitled to share, & in 
what proportions. None of the other officers of 
the co. were served with notice of the decree, but 
advertisements were issued, & the decree was 
enrolled. A. came in under the decree & claimed 
a share in the fund, & also desired to dispute the 
right of pltf. to any share at all :—Held: A. was 
a quasi party to the suit, & was entitled to have the 
cause reheard for the purpose of varying the 
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. eer 6 ’ : .—CAN. way .]—ROXBURGHSHIRE Roap 

haar ae Gal age TRusTaES ¢. N. B. Ry. Co, (1855), 17 

RAND TRUNK Ry. Co. (1859), 18 a. Contract —To maintain machine Dunl. (Ct. of Sees.) 1110; 27 Sec. Jur, 
U. OC. R. 220.—CAN. OF TORONTO CORP 559.—SCOT. 


t. -———.}-TOWN OF WHITBY CORPN. O. R. 384 


}—Crry N. v. 
ONTARIO & QUEBEC Ry. Co. (1892), 22 
4.—CAN. 


0. Financial loss—By whom settled 
Whether by raihoay bourd If no orion 
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decree; & the enrolment ought to be vacated in 
order to enable him to present a petition of 
rehearing-—-BRUFF v. COBBOLD (1872), 7 Ch. App. 
917; 20 W. R. 284 ; sub nom. BRUFF v. COBBOLD, 
Ez p. AYRES, 41 L. J. Ch. 402 ; 26 L. T. 223, L. JJ. ; 
subsequent proceedings (1874), 30 L. T. 597. 
ion o——~ . Re Yo A Cc ‘ : 

sei eres fone: Revett (1888 30 Ch D. 4gi0 mete 

498. Unpaid calls— Right to maintain action 
for..—-MIDLAND GREAT WESTERN Ry. Co. OF 
IRELAND v. LEECH, No. 485, ante. 

499. -.|—CorkK & YOUGHAL Ry. Co. 
v. PATERSON, No. 486, ante. 








Sus-secT. 3.—UNDER Raitways Act, 1921. 

See Railways Act, 1921 (c. 55). 

500. Railway amalgamation tribunal — Juris- 
diction—Clause in scheme relating to super- 
annuation.|—A scheme contained a clause pro- 
viding that notwithstanding anything contained 
in this scheme the directors of the co. may permit 
any person entering the service of the co. after the 
date of vesting to become (a) a member of any of 
said funds subject to the rules thereof. . . The 
railway amalgamation tribunal declined to state 
a case under Railways Act, 1921 (c. 55), s. 9 (7) on 
the question whether the above scheme was framed 
in accordance with Ruilways Act, 1921 (c. 55), & 
an application was made to the ct. to order the 
tribunal to state a case :—Held: clause was not 
outside the powers of the tribunal, & there was no 
question of law on which a case could be ordered to 
be stated, & the application must be refused.— 
Ex p. RAILWAY CLERKS’ Assocn. (1922), 39 T. L. R. 
145; 67 Sol. Jo. 404, C. A. 

501. —— Transfer of Iabilities.|—On the 
construction of Railways Act, 1921 (c. 55), s. 5 (a), 
read in combination with the relevant sects. of 
Railways Clauses Act, 1863 (c. 92), all the liabilities 
of an absorbed co., including its liabilitics for debts, 
must be transferred to the absorbing co., & the 
discretion of the Comrs. of railways amalgamation 
tribunal under Railways Act, 1921 (c. 55), 8. 5 (a), 
only extended to framing suitable provisions 
prescribing the manner of such transfer. 

Where on a case stated by the tribunal under 
Railways Act, 1921 (c. 55), s. 9 (7), with reference 
to the terms & conditions of the transfer of the 
undertaking & property of the L. co. to the S. co. 
under an absorption scheme it appeared that the 
debts & liabilities of the L. co. would probably 
exceed the value of its undertaking & property :— 
Held: the tribunal were bound to include in the 
scheme provisions under which all the debts of the 
L. co. would become payable by the S. co. even 
though the amount of such debts might exceed the 
value of the undertaking & property of the L. co.— 
Re LEE-oON-SOLENT Ry. Co. & SOUTHERN Ry. Co., 
[1923] 2 K. B. 771; 92 L. J. K. B. 950; 129 
L. T. 729; 39 T. L. R. 620; 67 Sol. Jo. 725, C. A. 

502. Liabilities of absorbed company — Pro- 
visions for transfer—Where debts exceed value of 
undertaking absorbed.|—Re LEE-ON-SOLENT Ry. 
Co. & SouTHERN Ry. Co., No. 501, ante. 

503. Extinguishment of judgment debt.]— 
Judgment was recovered in 1912 against a railway 
co. for arrears of interest on some of its debenture 
stock, but the judgment was not satisfied. The 
debenture stock, with all arrears of interest thereon, 
was purchased by pltf., who also took an assign- 








agreement.}—CANADIAN NATIONAL RYS. 
ev. CITIZENS OF JASPER Alta.) (1933), 28 


NIER ©. 
Can. Ry. Casa. 135,—0. 


d. Liability for negligence. 
CANADIAN NATIONAL 
{1927} A. C. 167, P. C.—OAN. 
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ment of the judgment. The railway was by virtue 
of the Railways Act, 1921 (c. 55), & of an absorp- 
tion scheme made thereunder; absorbed in, & its 
liabilities were transferred to, the Southern 
Railway. By that scheme it was provided that 
the registered holders of stock of the absorbed co, 
should become holders of stock of the Southern 
Railway in certain proportions in lieu of the stock 
of the absorbed co. held by them, & that the holders 
should be deemed to have accepted the stock 
allocated to them under the scheme in substitution 
for the stock of the absorbed co. held by them & 
in satisfaction of all claims thereunder including 
any arrears of interest. In accordance with the 
scheme stock of the Southern Railway was allo- 
cated to pitf. in substitution for the debenture 
stock held by him in the absorbed co. Pitf. 
brought this action against the Southern Railway 
upon the judgment to recover (a) the amount of 
the judgment debt of which he was assignee, & 
(6) the statutory interest which had accrued due 
upon that judgment :—Held: the claim under the 
judgment for the arrears of interest due on the 
debenture stock was not the less a claim thcre- 
under within the meaning of the absorption scheme 
because the debt had become merged in tho 
judgment. The judgment was a security for the 
payment of that debt, & upon the extinguishment 
of the debt by reason of the absorption scheme 
the judgment was extinguished also; & the same 
consequence attached to the claim for the statutory 
interest upon that judgment.—AMAN v. SOUTHERN 
Ry. Co., [1926] 1 K. B. 50; 95 L. J. K. B. 583 
134 LL. T.9; 42 T. L. R. 3b; 70 Sol. Jo. 42, C. A. 


Sect. 5.-THE RAILWAY CLEARING HOUSE. 

Sce Railway Clearing Act, 1850 (c. xxxiii) ; 
Railways Act, 1921 (c. 55), s. 14. 

504. Recovery of sums due between companies 
—Condition precedent—-Demand of secretary.|-— 
Defts., as sureties for a railway co., by deed 
covenanted to pay to pltfs. as trustees for the 
Railway Clearing Committee, under Hailwa 
Clearing Act, 1850 (c. xxxiii), such balances 
sums as, from time to time should be settled & 
adjusted by the secretary of such committee as 
due from the co., pursuant to Railway Clearing 
Act, 1850 (c. xxxiii), or should be settled or deter- 
mined by such secretary as the amount to be 
from time to time contributed to the funds of the 
clearing system by the co.; or should, in case of 
difference respecting the accounts of the clearing 
system, be decided by such committee to be the 
balance or sum payable by the co. to the com- 
mittee ; or should in any way become a debt duc 
by the co. to the committee pursuant to Railway 
Clearing Act, 1850 (c. xxxiii); or should by such 
secretary be demanded of the co. by a written 
demand in the form given in the schedule to 
Railway Clearing Act, 1850 (c. xxxili); & 
hierar | that it was of paramount importance 
that the adjustinent of such accounts by the 
clearing system should not be disputed, & should 
be indisputable, it was, by the deed, further 
declared & agreed that the sureties were not to 
be at liberty to dispute the amount which should 
be so settled & adjusted by such secretary, as 
due from the co. to such committee, or which 
should be settled & determined by such secretary, 
as the amount to be contributed to the funds of 





Four- 6. -}—SaiTA v. EDINBURGH & 
y. Co., | GLaAsGcow Ry. Co. (1866), 4 Macph. St 
of Seas) 362; 38 Sc. Jur. 183.—8COT. 


Zz 2 
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Sect. 6.—Arbitration: Sub-secls. 2 & 3. Sect. 7. 
Part VI. Secta. 1 & 2.) 


Held: the jurisdiction of the cts. was, by this 
agreement, excluded, & all disputes arising under 
it must be settled by arbn.—CALEDONIAN Hy. Co. 
v. GREENOCK & Wemyss Bay Ry. Co. (1874), 


L. R. 2 Sc. & Div. 347, H. L. ; 
Annotations :—Distd. G. W. Ry. v. Halesowen Ry. (1883), 
de 9. B. 473. Conad. It. v. Mid. Ry. (1887), 19 
Q. B. D. 540; L. C. & D. Ry. v. 8. EB. ly. (1488), 40 Ch. D. 
100. Distd. Mancheater Ship Canal Co. vp. Manchester 
Racecourse Co., [1900] 2 Ch. 352. ned, Crosfield rv. 
Manchester Ship Canal Co. 1904) 2 Ch. 123. Refd. 
Caledonian Ry., Campbell & Firth o Clyde Steam Packet 
Co. v. Greenock & Wennyea Bay Ry. & Greenock 
Womyans Bay Ry. & Pier Traffic Joint Cormmittee (1882), 
4 Ky. & Can. Tr. Cas. 185; Jersey v. G. W. Ry. (1892), 
(1804) 3 Ch. 625,n.; Barry Ky. v. Taff Vale Ry., [1895) 
1 Gh. 128; Jt. v. Marylebone County Court Judge & 
G.W. Ry., Hz p. Phillips, {iene} 2K. B. 426; Sanderson 
v. Armour (1922), 91 L. J. P. C. 167. 


516. What parties bound.]— JosEru Cros- 
FIELD & Sons, Lirp. v. MANCHESTER Silip CANAL 
Oo., No. 1045, post. ; 





SuL-s8ECT. 3.—REFERENCE TO COMMISSIONERS. 

See Rogulation of Railways Act, 1873 (c. 48), 
8. : Fy Railway & Canal Tratfic Act, 1888 (c. 25), 
s. 15. 

517. Jurisdiction of Commissioners —- When 
arising.|—-'wo railway cos. were empowered by a 
special Act to enter into a working agreement, but 
no provision was made respecting arbn. The 
agreement made under this Act contained a clause 
providing that any difference between the cos. 
should be determined by arbn. in accordance 
with the provisions of the Railway Arbitration 
Act, 1859 (c. 69). Differences having arisen, one 
of the cos. called upon the Railway Coinrs. to 
decide the differences under Regulation of Railways 
Act, 1873 (c. 48), 5. 8. The other co. accordingly 
issued a writ for an injunction against the tirst 
co., Which was amended by making the Railway 
Oomrs. parties, & asking for a prohibition :-- Jeld : 
the Railway Comrs. had no jurisdiction to under- 
apa the arbn. & a prohibition was issued accord- 
ngly. 

The clause in Regulation of Railways Act, 
1873 (c. 48), 8. 8, which enables one party to apply 
for the arbn. of the Railway Comrs., ‘‘ where any 
difference between railway cos. is, under the 
provisions of any general or special Act, required 
or authorised to be referred arbn.,’’ does not 
app to all cases in which the agreement under 
which the difference has arisen has been made 
under the provisions of a general or special Act, 
but only to cases in which the specific difference 
has been required or authorised by a gencral or 
special Act to be referred to arbn.—-GREAT 

ESTERN Ry. Co. v. WatTerrorn & LIMERICK 
Ry. Co. (1881), 17 Ch. D. 493; 501. J. Ch. 518; 
44. T. 723; 20 W. R. 8263 sub nom. WaATER- 


PART V. SECT. 6, SUB-SECT. 3, { m 
62231. Pauers of conmissioncrsa— | 





_m, -——-.]1— ATKINSON & UXOR 0. 
QRAND TrRoNK Ry. Co. (19045), 27 
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FORD & LIMERICK Ry. Co. v. GREAT WESTERN Ry. 

Co., 3 Ry. & Can. Tr. Cas. 546, C. A. 

Annotations :—-Distd. Halesowen Ry. v. G. W. Ry. & Mid. 
Ry. (1883), 4 Ry. & Can. Tr. . 224, ° ° 
Mid. Ry. (1887), 19 9. B. D. 54 

Gn. noe (1883), 

Barry Ry., 11909) 2 K. B. 670. : 

Camberwell yo ee ea ret re aed Per 

Mary Aindon County & L, OC. C, 43. [1864] 1 Q. B. 458 : 

ht. v. Minister of Labour, [1924] 2 K. B. 210. 

518. .|—Upon an application of the 
Railway Comrs., under Regulation of Railways 
Act, 1873 (c. 48), 8. 8, to settle the terms of user 
under a railway Act, objection was made to the 
hearing of the application on the ground that the 
user in question was a user under other powers 
than those given by the railway Act :—Held: 
part of the user was under that Act, & they had 
jurisdiction to entertain the 4 gig Re 
WESTERN Ry. Co. & LLANELLY Ry. Co. v. CENTRAL 
Warnes & CARMARTHEN JUNCTION Ry. Co. & 
LONDON & NortTH WESTERN Ry. Co. (1884), 4 
Ry. & Can. Tr. Cas. 358. 

519. ———  ——-.] — Limerick & Kerry Ry. 
Co. v. WATERFORD & TIMERICK Ry. Co., No. 449, 














-|—- NortH British Ry. Co. v. 
NorTu-EAsSTERN Ity. Co., No. 404, ante. 

621. --—— Death of arbitrator designated 
in agreement.|—ALEXANDRA (NEWPORT & SOUTH 
WALES) Docks & Ky. Co. v. TAFF VALE Ry. Co., 
No. 654, post. 

.]—See, gencrally, Part X., Sect. 1, sub-sect. 








2, post. 

522. Powers of Commissioners — Extent.]— 
Regulation of Railways Act, 1873 (c. 48), s. 8, 
enacts that where any differences between railway 
cos. are required or authorised to be referred to 
arbn., such differences shall at the instance of any 
co. party to the difference & with the consent of 
the Comrs. be referred to the Comrs. for their 
decision in lieu of being referred to arbn. :—Held: 
the powers of the Comrs. under Regulation of 
Railways Act, 1878 (c. 48), 8. 8, are only co- 
extensive with those of the arbitrator in whose 
place they act.—-GREENOCK & WerEMyss Bay Ry. 
Co. v. CALEDONIAN Ry. Co. (No. 2) (1875), 33 
L. T. 587; 2 Ry. & Can. Tr. Cas. 1863 previous 
proceedings, aub nom. CALEDONIAN Ry. Co. v. 
GREENOCK & Wemyss Bay Ry. Co. (1874), L. R. 
28Sc. & Div. 347, He L. 


Sect. 7.— OTHER CASES. 

523. Agreement to contribute to Parliamentary 
deposit—- For bills promoted by another company.}— 
(1) Where an agreement made between two rail- 
way cos. under their common seals contains 
clauses which are beyond the powers of the directors 
of one of the cos., & clauses for referring to arbn. 


v aponsibility for act of joint employee.]} 
~——GRAND TRUNK Hy. Co. OF CANADA 


CANADIAN Paciric Itr, Co. & CITY OF AL, ar many Na wir cc ; 655.--CAN. 
ONDON ut. 396.—CAN. J . Co. ; : sits nother rai : 
: vee 87 0. L. Wt. 477; 21 Can. Ry. Cas. pany ronaht lid apoio ies Mtg 
PART V. SECT. 7. | 160.—CAN. ; crossings must be borne jointly.}—Qu’- 
k. tgreement to 0. -)—CENTRAL VERMONT Ry. 





: . ive epecial riage 
-——t'o employecs of learor company-—T'e 
travel free on rail NIAGARA 
FaALIA INTERNATIONAL BrRipak Co. & 
NIAGARA FALIS SUSPENSION BRIDGE 
Co. t, GREAT WRETERN Ry. Co. (1866), 
25 U. C. R. 8135.—~CAN. 

1, Liability for negligence.}—Mac- 
DONALD v, ST. JOHN CoRPN. (1885), 25 
N. B, Rn. 318.—OAN, 


Co. «. Bain, GRaND 
Rain Ques (1919), 58 S.C. R. 435 48 
Dp. L. rt. 109.—CAN, 


p. Deprivation of access to propert 
Acquisition of use of railway b defendant 

company. }-—-GRAND TRUNK 
A (1891), 19 S.C. R. 359.— 


q. Join’ operation of ratlway—RKe- 


APPELLE Lone LAER & SASKATCHEWAN 
TRUNK Ry. Coa. rv. ". SS. Co. v. CANADIAN Pacrri 
: Ry. Co. (1912), 21 3 3 
{ 

{ 
i 
| 


W. L. R. 628; 
Can. Hy. Cas. 131.—CAN, is 


t. Agreement to deliver lumber—Con- 
ditional on_ no liability for loss off 
sends L's erie md tvered con- 
rary to ra—Nom- ormance 
ties. }—NORTHERN Pacirio Ry. Co. 0. 


ty. Core. : 


Part VI.—RELATIONS BETWEEN Ratway CoMPANIES AND THE PuBLIO. 343 


all disputes arising under the ent, this ct. 
will, at the suit of a sharehelder of that co., 
restrain both cos. from proceeding to arbn. in 
peepee of alleged breaches of those clauses. 

(2) An agreement by a railway co. to contribute 
towards the Parliamentary deposit required for 
bills promoted by another co. is ultra vires. 

(3) So also is an agreement to take shares in 
future extensions of another co. 

(4) So also an agreement to make traffic 
regulations applicable to future extensions. 

_ But no such agreement is ultra vires if its validity 
is expressly made to’depend on the sanction of 
Parliament.— MAUNSELL v. MIDLAND GREAT 
WESTERN (IRELAND) Ry. Co. (1863), 1 Hem. & M. 


130; 1 New Rep. 514; 2 New Rep. 268: 83 
L. J. Ch. 513; 8 L. T. 847, 826; 9 Jun N.S. G00 ; 
11 W. R. 768; 71 E. B. 58. 


Annotations :—As to (1) Refd. London & Blackwall Ry. v. 
Cross (1886), 31 Ch. D. 354, Generally, fd. Taylor v. 
Chichester Ry. (1870), 35 J. P. 228. Mentd. Wood ec. 
ties, aa 61 L. J. Ch. 158; Kitts v. Moore, [1895] 


524. Agreement relating to future extension of 
other company — Agreement to take shares.) — 
MAUNSELL v. MIDLAND GREAT WESTERN (IRELAND) 
Ry. Co., No. 523, ante. 

525. Agreement to make traffic regulations 
applicable to extension.]—MAUNSELL 1. MIDLAND 
prema WESTERN (IRELAND) Ry. Co., No. 523 
ante. 





Part Vl.—Relations between Railway Companies and the 
Public. 


Srcr. 1.—THE COMPANY AS CARRIER. 

See, generally, CARRIERS, Vol. VIII., pp. 55-137, 
Nos. 367-900. 

Carriage of animals.]—See ANIMALS, Vol. II., 
pp. 275-282, Nos. 517-555 ; Carriers, Vol. VIII., 
pp. 130-135, Nos. 871-893. 

Goods left in cloak rooms & receiving offices.]-~— 
See BAILMENT, Vol. III., pp. 83-85, Nos. 189-197. 

Goods refused by consignee—Raliiway company 
involuntary bailee.|—See BAILMENT, Vol. III., 
p. 58, Nos. 36, 37. 

Rallway company as warehousemen./— Sce Balt 
MENT, Vol. ITI., pp. 80-82, Nos. 177-184. 

Property lost in railway carriage—-Found & 
retained by railway servant.|—Sce CRIMINAL Law, 
Vol. XV., p. 881, No. 9672. 

Damage caused by negligence of railway servant 
— Contributory negligence of claimants.] —- See 
NEGLIGENCE, Vo]. XXXVI., p. 109, No. 729). 


FULLERTON (B. C.), [1919] 2 W. W. R. 
92.—CAN. 


a. sl to use tracks of another com- 
pany—Refusal to allow one company 
right to switch cars to one elevatar— 
While other company allows switching.) 
—DAVIDBON & SMITH t. CANADIAN 
NORTHERN & CANADIAN PaciFic Ry. 
ca (1921), 27 Can. Ry. Cas. 343.— 


riers, }-—WILLI8 v. 





—FKrom 


b. Fatlure to pay rent for running C. TP. 115.—CAN. 
powers over plaintiff's line—Whether l 
anjunction granted to prevent user of 

















—MCALLISTER #. JOHNSON (1910), 40 
N. LB. R. 73.-—C4N 

h. Carriage of goods —~ Liability of 
company — Liabilit 
SUROPEAN & NOKTH 
AMERICAN RAILWAY COMRS, 
13 N. B. R, (2 Han.) 157.—CAN. 
—— Limitatim of liability 
damage by f 
v. GRAND TRUNK RY. Co. (1867), 17 


° Deterioratim of goods ~~CAN 
after notice of arrival.J|—HALL »v. GRAND 


Obtaining railway ticket by false pretences.|—- 
See CRIMINAL LAW, Vol. XV., p. 081, Nos. 10,981- 
10,982. 

Theft of railway ticket.J---See CrimINAL Law, 
Vol. XV., p. 888, No. 754. 

Forgery of railway ticket.]-— See CRIMINAL Law, 
Vol. XV., pp. 1062, 10867, Nos. 12,014, 12,071, 

Transfer of non-transferable railway ticket.|-— 
See CRIMINAL LAW, Vol. XV., p. 1017, No. 11,421. 


Sect. 2.-- RIGHT OF PUBLIC TO USE 
RAILWAY. 


See Railways Clauses Consolidation Act, 1845 
(c. 20), #. 92. 

526. Right to run engines & carrlages— Whether 
court will enforce right.J~-A railway co. having 
refused to allow pltfs. to run engines & carriages 


live stock is delivered to a railway co, 
for carriage, the co. may protect itself 
from Joss arising from its own negli- 
genee, & may provide in tho contract 
of carriage that the owner shall take 
vpon himself all risks of conveyanee.— 
GARLAND & Risit NEWKOUNDLAND 
Co. (1906), 9 Nild. L. 2. 172.~ NFUD. 

t. wee (fonditions~- Clonatruc- 
tion of —-Admisaitility of parol evidence | 
~- DYVENT v. NORTHERN & NORTH 
WESTERN Ity. Co. (1886), 11 O. Re 343. 


aa common Car: 


(J&70), 


me 6 ee 


ire.|—— MILLIGAN 


line. }—-PORTPATRICK Ry. Co. v. GIRVAN » ‘ « 7 a aa. ne OP eriashable qooda -- 
& Hoerea tick JUNCTION Ry. Co. eee a | Peli Ph Tete’) - vo 
1882), 9 R. (Ct. of Sess.) 510; 19 Sc. ; ° se Ror Co, 7. CANADIAN PACtEIC Ry, Co. 
h. R.'394.--SCOT. n | De in delivery (1909), 12 W. L. Wt. 445.--CAN. 

Ne left at station aie hit of bb. — ——- Gouda frozen after 
PART VI. SECT. 1. coe Hd Pp Mabatlet died ae Ca. notice of arrival -Delay in taking 
: 1 5 . —-CAN. delivery.\--LOCKHHIN ot, CANADIAN 
dep nip Sala free ee ts ee patie 24 C. P. 582. No erplanation NORTHERN fy. Co. (Man.), (919) 2 
; é , U yy ; A » o16.-——~ 

of a company-—Under agreement.) of loass.}—OGILVIE FLouR MILs Co., uy as AG BUR A Diy ie O20 
—WOODRUFF vo. GREAT WESTERN Ry. LTp. v. CANADIAN Paciric RY. Co. ‘ Limitati f houra of wagon 
Co. (1859), 18 U. C. R. 420.—CAN. (Men) {1919] 2 W. W. RR. 718; 47 ee ii RU PA Mab 
a Dee ae to special service.) -- BLACK & Son ov, 








Gratuitous 
for convenience of 
passenger: 1niury by accommodation 
‘form of thir ae 6B a aa v. 
RITISH COLUMBIA ELECTRIC Ry. Co., 
LYTp. (1900), 7 B. Cc R. 85.—CAN. 


e—— —— Passenger projecting Pp. 


beyond station 








Oo. —— Jrmggage under govern- 
ment emigrant ticket—Perishabe plants 
passed as personal 
©. GRAND TRUNK Ky. Co. (1875), 36 
U. C. R. 350.—CAN 
Failure to deliver to 


EXPREASR TRAFEFU ANSOCN. (1010), 26 
Can. Ry. Cas, 171. ~CAN 

dd. -———- July to mone with reason- 
able deapatch.}--Rowis Hoop MILs ¢. 
CANADIAN NORTHERN Lty. (1923), 20 
Can. Ry. Cas. 342.-—-OAN. 


lugyaye.| —— LEK 





body beyond car.}—SUuMPSON v. TORONTO connecling company—Su, , of no- 
dela nal ee. Duty to drapatch by cheapeat 
o Yous ga ae aed a er Wee. Ca route. }--SLADK & Co. Dom, xP. 


RADIAL 
Oo. L. R. 31; 110. W R. 297.—CAN. 








destinatlion.}—MABON v. 





RAND TRUNK 





.—_—_- -— arting in Ry. Co. (1875), 37 U. C. R. 163.—C~-N. a 24 Can. Ky. Cas. 144,.— 
breach 0. law.) —- Hint v. GRaND a. —— Live stock—Limita- | : 
TRUNK bee Co. dia), 62 O. L. RR. tion of Utabllity for negl --—-GHAND | f. ——- Regulation for loading & 
508.—CAN. TRUNK Ry. Co. v. VOVEL, GRAND | unloading certain ge ownera—— 
g. —— Arrest of passenger —Justi- TRUNK Ry. Co. v. MORTON (1885), 11 Validity of. /--VANCOUVER MACHINERY 
Acation po ene ee - S.C. R. 612.—CAN DEPor v. CANADIAN FREIGHT ASGOCN, 
gera-—~ A of conductor ineuftcient.] r. —— .]—Where | (1924), 29 Can. Ry. Cas. 315.—OAN. 
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Sect. 2.—Right of public to use railway. Sects. 3, 
4&5: Sub-seci. 1.] 


over part of their line under the powers of the 
Railways Clauses Act, 1845 (c. 20), 8. 92, pltfs. 
filed their bill for an injunction to restrain the co. 
from preventing their exercise of the right :—Held: 
inasmuch as pltfs. could not run over the line unless 
the points & signals on the line were properly 
worked by the railway co., this ct. could not grant 
relief, as it does not order the performance of a 
continuous act like working signals, the doing of 
which requires continuous attention, & cannot be 
seen to by the ct.—POWELL DUFFRYN STEAM 
Coat Co. v. TAFF VALE Ry. Co. (1874), 9 Ch. App. 
331 ’ 43 L. J. (th. O75 ’ 30 L. yi 208, lL. JJ. 
Annotations :- Distd. Woodruff v. Brecon & Merthyr Tydfil 
Junction ity. (:33t), 28 Ch. D. 190. Consd. L. & Y. Ry. 
». Liverpool Corpn., [1915] A. CG. 152. Refd. Spillers & 
Bakers v. GQ. W. Ry., (1910) 1K. B. 7783) iC. Ry. v. 
Mid. Jty., [1012] ¢ Ch. 206. Mentd. Phipps vo. Jackson 
(1387), 56 1. J. Ch. 650; Kyan vo Mutual Tontine West- 
talneter Chambers Assocu., [1803] 1 Ch. 1163 Danubian 
Sugar Factories eT. 2. Comrs., (1901) 1 K. B. 245; Ken- 
nard vo. Cory, (1922) 1 Ch. 265. 
Right to conveyance of merchandise—-In trader’s 
private waggons.]—-Sce Carriers, Vol. VIILI., 
p. 149, No. 080. 


Stucr. 3.---VEHICLES PLYING FOR HIRE. 

527. Grant of exclusive licence — Undue pre- 
ference.|---(1) Where a party is prejudiced within 
the meaning of Railway & Canal Traffic Act, 1854 
(c. 31), 8. 2, by a preference given to some other 
person, his only remedy is by appeal to the railway 
comers. 

(2) If a railway co. licences one man to ply with 
carriages for passengers within their station yard, 
any person not so licenced may not do so, & if in 
attempting to do so he commits a trespass within 
the meaning of Railway Regulation Act, 1840 (c.97), 
B. 16, the justices cannot acquit him on the ground 
that such Jieence is in their opinion an undue 
preference, &, therefore, contrary to Railway & 
Canal Traffle Act, 1854 (c. $1), s. 2.—LIOLE 2. 
Diany (1879), 27 W. RR. 884, D.C. 

cae ee See, alyo, CARRIERS, Vol, ‘ 
p. 177, Nos. 1125-1123. meee 

528. Power to exclude unlicenced driver.) — 
A railway co. were possessed of a thoroughfare 
which had the appearance of a public street. The 
co. allowed certain cabs to stand in the thorough- 
fare upon payment. of a weokly sum by the drivers. 
Resp. not being one of the drivers who paid, stood 
his cab in the thoroughfare, & refused to lenve 
when requested on behalf of the co. to do so :~- 
Held: resp. was a wilful trespasser within Railway 
Regulation Act, 1840 (c. 97), s. 16.—FOULGER v 
STEADMAN (18723), L. RK. 8 Q. B. 65; 42 L. J. M.C 
8; 20 L. T. 305; 37 J. P. ued. 

Annotations :— Ap ered orth General Station Commiitee 


v. Rosa, (2897) A.C. 479. Moentd. Smith ¢. Cooke (1914), 
84 L. J. Ke B. 50. ; : 


529. —HoLe v. Diasy, No. 527, ante. 
——-.j—See, also, CARRIERS, Vol. VIII., p. 177 
No. 1124. 





meres: A une “ie 


PART Vi. SECT. 3. ness. ~~ Held: 
g. Ttegulation of soliciting 


or hire 
on company's 


premiscs—Subdject to 
mblic convenience. }--R. ve. STANDELL, 
to. Micuaup (Alta.), [19288] 3 W. W. 
R. 233; n. Criin. Cas. 339.— 

h. ——-  ——.}-R. 0. STANDELL, ry.--—-W 00 
(1923) 2 W. W. R. 728.—CAN. 


PART VI. SECT. 4. 


when a cabman in 
a Iway station has concluded the 
business which brought him there & 
refuses to loave, & persists In refusi 
to leave, he becomes a trespasser 
the railway servants are at common law I. 
entitled to remove Br by force if 
v. 

F. (Ct. of Sess. 
78. L. T. 183.—SCOT. 
k. Trespass »{ animale—Duty of com- 


necessa D 
Rr. Co. ae 2 
37 Se. L. 6; 


RAILWAYS AND CANALS. 


Cabs at London stations.]|—See London Cab & 
Stage Carriage Act, 1907 (c. 55), 8. 2. 
Trespass by cabdriver.]—-See No. 531, post. 


Sect. 4.—TRESPASS ON RAILWAY. 

See Railway Regulation Act, 1840 (c. 97), 8. 16; 
& generally, TRESPASS. 

530. Trespass by owner of adjoining wall— 
Stones & rubbish placed on railway—During repairs 
to wall.|——Upon an information before justices on 
behalf of a railway co., for an offence against their 
act of incorporation, in placing stones & rubbish 
on the railway, & thereby obstructing the free 
passage of the same, the evidence was that the 
act was done by certain persons employed by 
deft. to repair a wall between the railway & his 
premises adjoining, & that on one occasion deft. 
himself, who was standing by, nodded his head & 
lirected the workmen to go on. On appeal under 
Summary Jurisdiction Act, 1857 (c. 43), 8. 2 :— 
eld: there was evidence to warrant the justices 
n convicting deft.—ROBERTS v. PRESTON (1860), 
0C. BL. N.S. 208; 142 H.R. 81. 

531. Trespass by cabdriver.] -— FouLGER v. 
SrEADMAN, No. 528, ante. 

Jurisdiction of magistrates.|—See MAuUIs- 
RATES, Vol. XXXIJI., p. 340, No. 505. 

532. Climbing locked gate at level crossing— 
Right of way.|—-A railway co. brought an action 
for trespass for the climbing over a locked wicket 
gate at a level crossing. The defence was that a 
public footway ran through the crossing, & that 
such footway had been dedicated to the public 
by permitting long user :—Held: though a statu- 
tory co. cannot dedicate any part of its land so as 
to interfere with the objects for which the co. 
came into being, yet there is nothing to prevent 
it dedicating a right of way to the public where 
the user of that right of way is not inconsistent 
with the objects & obligations of the co.—SourTu 
EASTERN Ry. Co. v. WARK (1923), 21 L. G. R. 
BUY, C. A. 

Exclusion of persons not using railway --From 
stations.|——-See Carriers, Vol. VIII, p. 147, No. 
907. 

533. Whether wilful trespass—Power of justices 
to determine.|—-Upon complaint made against T., 
before justices, under Railway Regulation Act, 
1840 (c. 97), s. 16, for wilfully trespassing on the 
premises of a railway co., & refusing to quit them 
upon request made, it appeared that T. had gone 
on to the premises for the purpose of repairing, 
under a contract to do so, a carriage which was 
there, by the permission of the co., & which 
belonged to a third party ; that he had previously 
been prohibited by the co. from entering ; & that, 
upon being requested by the co. to quit, he refused 
to do 80, insisting on his right to remain for the 
purpose of completing the repair; without which 
repair the carriage could not quit the yard. The 
magistrates having refused to convict. On appeal 
under Summary Jurisdiction Act, 1857 (c. 43) :— 











gence of the owner, the co. must still 
use ondinary care to avoid a collision. 
—CAMPBELL ¢. GREAT WESTERN Ry. 
Co. (1858), 15 U. C. R. 498.—CaAN, 


Liabilily of company for in. 

— Defective cattle guard of shat lee 
Tforses not in charge of any person. |— 
COOLEY v. GRAND TRUNK Ry. Co. oF 
CanapDa (1859), 18 U. C. R. 96.—CAN. 





ORTH BRITISH 
yi; 


fe by PRE cdl Rory cog if Pine” Gee pe bay yong Rega place 
‘ CaP USE cabdriver-— ; cattle have wrongfu — Afier warning — Penalty for.J]— 
to leave atalion on conclusion of }- | got upon a railway through the negli- ALEDONIAN Ry. Co. ; Y 
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Held: the justices were not bound to convict, 
inasmuch as it was competent to them, if they 
thought fit, to decide that T. was not a wilful 
trespasser.— JONES v. TAYLOR (1858), 1 kK. & E. 
20; 120 E.R. 815. 


Annotations :—Dbtd_ Foulger ». Steadman (1872), L. R. 
8 Q. B. 65; Perth General Station Committee v. Ross, 
Leet ee C. 479. Mentd. Ellis v. Kelly (1860), 30 L. J. 


Secr. 5.—LIABILITY FOR INJURY. 
SUB-SECT. 1.—IN GENERAL. 


See, generally, PUBLIC AUTHORITIES, pp. 15 ef 
seq., ante. 

534. Interference with amenities of adjoining 
owners.|—A railway co. in 1838 bought part of oa 
field under the powers of their Act, & erected a 
post & rail fence on the boundary. They then 
made a ditch within the fence, & threw up a bank 
on which they planted a quickset hedge at the 
distance of 4 feet 6 inches from the fence. As the 
hedge grew up the fence was allowed to fall into 
decay, & about the year 1846 it was removed. 
From the year 1854 up to the commencement of 
this action in 1875, the strip of land between the 
quicksct hedge & the site of the fence was occupied 
& cultivated with the remainder of the ficld, partly 
as an arable field & partly as garden ground, the 
railway co. in no way interfering with it) except 
that their workmen went over it to trim the hedge : 
—Held: the circumstances conclusively showed 
the strip between the hedge & the line of the post 
& rail fence to be superfluous Jand within Lands 
Clauses Consolidation Act. 1845 (c. 18), 8. 127, & it: 
had therefore vested in the owner of the rest. of 
the field, & moreover the owner of the rest of the 
field had had such a possession of the strip in 
question as was sufficient to extinguish the title 
of the co. under the Statute of Limitations. - 
Norton v. LONDON & NorvTH WESTERN Ry. Co. 
(1879), 18 Ch. D. 268; 41 L. J. 429; 28 W. RB. 
173, C. A. 

Annotations :-~--Consd. Robbcett ©. S. Ik. Ry. (1882), 9 
Q. B. PD. 424: Bonner v. G. W. Ry. (1883), 24 Ch. D. 
1; Foster ¢r. L. Cc. & D. Ry., 118945} 1 Q. B. 711. Refd. 
Bayley «. G. W. Ry. (1884), 26 Ch. D. 4343; Bird rv. 
Kegleton (1885), 29 Ch. D. 1012; Mid. Ry. ©. Wright, 
(190}} 1 Ch. 738. Mentd. Marshall v. Taylor, (1895) 
1 Ch. 641; Littledale «. Livorpoo)] College, [1900] 1 Ch. 
19; Kynock v. Rowlands, [1912] 1 Ch. 527. 

535. Access of light & air.|—Pitf. was the 
owner in fee of a house with three windows over- 
looking the station yard of defts., a railway co. 
Pitf. or his predecessors had enjoyed light & air 
through the windows without interruption for 
sixteen years, when defts. requested him to pay a 
nominal rent for the enjoyment of the light & air. 
Pitf. having refused to pay the rent, the co. put 
up a screen on their land & blocked up the lights. 
In an action to restrain defts. from interfering with 
the light & air of pltf., the judge granted an inter- 
locutory mandatory injunction directing defts. 
to pull down & remove the obstruction complained 
of, until the hearing of the action or until further 
order :—Held: the injunction must be dissolved, 
pitf. not having acquired a right to light & air, & 





(1897), 24 R. (Ct. of Seas.) (J.), 48; 34 
Se. L. R. 526; 48. L. T. 341.—SCOT. 

: Plea of qe right 
of way.}-—-CaALEDONIAN y. Co. vt. 
ALMSLEY, {1907} S. C. 1047.—SCOT. 


PART VI. SECT. 5, SUB-SECT. 1. 

$8861. Interference with amenities of 
adjoining ownere—C' ion of ratl- 
way.}-—HAMILTON v. COVERT (1865), 
16 C. P. 205.—CAN. 








536 $i, ———- ———.}—-He Borrety & j 
TORONTO, HAMILTON & BurYFaLo Ily. 
Co. (1897), 28 O. R. 468.—CAN. 

0. Flooding of adjoining property.) 
—MOISON r. GREAT 
(1856), 14 U. C. KK. 102.—CAN. 

p. .)—Held: the powers & privi- 
leges given deft., a 
atatute, did not aheolve it from its 
common law Hability to make com- 
pensation to pitf., the owner of lands r. 


a railway co. being, primd facic, entitled to use 

their own land as they thought fit, provided it 

was for no purpose inconsistent with their Act of 

Parliament.—-BONNER v. GREAT WESTERN Ry. 

Co. (1883), 24 Ch. D.1; 48 L. T. 619; 47 J. P. 

580; 32 W. R. 190, C. A. 

Annotations :—Refd. Fostor v. L. C. & D. Ry., [1895] 1 
Q. B. 711. Mentd. Greonhalgh ¢. Brindley {1901) 
2Ch. 324; Boyce v. Paddington B. C.,, [1903] 2 Ch. 536. 
536. ——— Construction of railway.} —- Asi vt. 

GREAT NORTHERN PICCADILLY & BRompron Ry. 

Co. (1903), 67 J. P. 417; 19 T. L. RR. 639. 
——.]—See, also, COMPULSORY PURCHASE OF 

LAND, Vol. XI., pp. 187, 145, Nos. 244, 245, 289. 
537. Excavation endangering adjoining se tera 

—A railway co. in the course of their works cause 

excavations to be made in their own land, within 

3 feet of the walls of houses belonging to pltfs., 

& to a depth of 15 fect lower than the foundations 

of such houses. On affidavits that the houses had 

been undermined & were in danger of falling in, & 
that the lives of the occupants would not be in 
safety if the excavation was allowed to proceed, 
pltfs. obtained an injunction er parle, restraining 
the co. from making further excavations. On 
affidavits on the part of the co., stating that the 
excavation had not endangered, &, if proceeded 
with in the ordinary manner, would not endanger 
the houses; & that the giving way of the houses 
was owing to the wall thereof being very old & 
badly built, & to the taking down of an adjoining 
building, the ct. dissolved the injunction with 
costs.-- WARBURTON tv. LONDON & BLACKWALL Ry. 

1O. (1839), 1 Ry. & Can. Cas, 558, 

538. —-- J—In an action on the case against 
a railway co. for an injury to pltf.’s house by reason 
of an adjoining house falling against it, the breach 
alleged in the declaration was, that the co. did 
not use due care or skill, or take proper precautions 
in making the railway & excavations, & that they 
so carclessly, ete., proceeded in making the railway 
& excavations, without taking dne care & pre- 
cautions to prevent the said house so near to the 
house of pltf. froin falling upon & against the said 
house of pltf., that) by reason of the carclens, 
negligent, unskilful, & improper conduct of the co., 
& for want of due & proper precautions by them 
on the oceasion aforesaid, the said house so near, 
ete., gave way, & fell upon & against the house of 
pitf., whereby, ete. On gencral demurrer, held 
sufficient.-— Davis v. LONDON & BLACKWALL Ry. 
Co. (1840), 1 Man. & G. 709; 2 Ry. & Can, Cas. 
$08; Drinkwater, 9; 2 Scott, N. HK. 745 4 J. 7. 
7203 133 Is. R. 555. 

539. —-—.] — Biscok v. Great Eastenn ty. 
Co., No. 65, ante. 

J— See, also, COMPULSORY PURCHASE OF 

LAND, Vol. XI., pp. 138, 161, Nos. 250, 408. 

540. Flooding of adjoining property — By em- 
bankment.]—-A railway, constructed in conformity 
with its Act of Parliament, was carried along an 
embankment upon Jow lands lying between a river 
& pitf.’s land. The low lands were separated from 
pltf.’s land by a bank, which, before the railway 
embankment was placed there, sufficed to protect 
his land from the floodwaters of the river; but, 
in consequence of the railway embankment, the 











inti {{s lands, for an unnatural 
loadin of surface water & other 
water upon ite lands, & the discharge 
| thereof npon the Jands of pitf., to 
| their damage.— NILE 0. GRAND TRUNK 
Ry. Co. (1913), 24 O. W. R. 733 4 
O. W. N. $20; 9D. L. BR. 379.--CAN. 
‘ sgt ariviclarctao plan Re 
CoLumpia Exvectrnic Co. > 
W.L. #. 81; 24D. L. R. 508 --CAN. 


-})— GaARKWAR SARKAR OF 


/ESTERN Ry. Co. 





railway co., by 
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Sect. 5.—Liability for injury: Sub-secis. 1 & 2.) 


floodwaters were unable to spread themselves over 
the low lands as formerly, & flowed over the bank 
into his land :—Held: although the co. were not 
required by their Act to make flood openings to 
their embankment, & would not be compellable by 
mandamus to make them, yet, as they might, by 
prope caution, have prevented the injury sus- 
ned by pltf., an action on the case was maintain- 
able against them for such injury.— LAWRENCE 
v. GREAT NORTHERN Ry. Co. (1851), 16 Q. B. 643 ; 
6 Ry. & Can. Cas. 656; 20 L. J. Q. B. 203; 17 


i Bead BA ‘0. §. 890; 15 Jur. 652 5 117 BE. BR. 1026. 

Annotations tona :—Distd. Todd v. Met. wer K - (1871), 24 
I.. T. 435 ; Maxey Drainage Board v, “Ky. (1912), 
106 L. T. 429. fd. Fe 


rogden & Liynvi Valley Ry. 
(1860) F ‘GC. B. N.S. 229; Cale. Ry. v. Lockhart (1860), 
a T. 65; Mason v. Shrewsbury & Hereford Ry. (1871), 
T. 239. entd. Broadbent v. Imp portal Gas Co. 
7 De G. M. & G. 436; Clothfer ». Webster (1862), 
C. B. N. 8. 790; Coe v.’ Wise (1866), L. R. 1 Q. B. 
thy Clowes . Staffordshire Potteries Waterworks Co. 

(1872), 8 Ch. App. 129, n. 

541. ——.]— Declaration, that defts. 
wrongfully raised, made & continued an embank- 
ment of earth near pitf.’s dwelling-house, by reason 
whereof large quantities of water flowed down to 
the house, rendering it damp & less fit for habita- 
tion. Plea, that the embankment was raised & 
continued by defts. under the powers of certain 
Acta of Parliament. Heplication, that, although 
the embankment was raised & continued under the 
Acts, yet it is no bar, because the flowing of the 
water down to pltf.’s house was occasioned by the 
wrongful construction, negligent & improper 
raising & making of the embankment, & the want 
of proper & sufficient drains to the same, & con- 
tinuing it so wrongfully constructed & insufficiently 
drained, by reason whereof, after the completion 
of the embankment, the flowing of the water against 
pitf.’s house took place :—Held: the replication 
was good & no departure.—-BRINE v. GreAT 
WESTERN Ry. Co. (1862), 2 B. & S. 402; 31 1. J. 
Q. B. 101; G61. 'T. 503 265. P. 616; 8 Jur. N.S. 
410; 10 W. R. SAL ; 121 WW. RR. 1123. 

Annes : -—~Consd. Todd vw. Mot. Dist. Ry. (1871), 
T. 435. Mentd. Clothier », ve (1862) 12 C, i 

N. S. 790; Saundrey v., Mitchell (1863), Jur. N. 8S. 

P68 ; Morsoy Docks ena G. an “nee Morecy Docks 

Truntoes v. Ponhallow (1866), L 1H. L. 9 

542. .| Defts. -, & railway co., were 
the owners of a piece of land which was situated 


§ L. 
(Gast) 











BaRo p. woot ae KACURABHAT —Contributory negligence. }—THOMPSON 
1003), te Bom. 344; L. Ro ov. Granp TRUNK Ry. Co. (1874), 37 
o 1 Ind. ere 70. W. N. 303.—  U.O. R. 40.—CAN 
®. Railway track buill across high 
t. ——. |} —-SAMUKL v. Epinpuragu & / ier delay 


GLasvow Ry. Co. (1849), 11 Danl. (Ct. 
of Svea.) 968; 21 So. Jur. 341.—SCOT. 





lawfully & without negligence or delay 
—Injury ta person crossing track—No 
liability. }—ATKIN v. CiITy OF HAMILTON 
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near their line & was liable to flooding in wet 
weather. In order to prevent this ey raised an 
embankment round two sides of the land which 
had the effect of diverting the water from coming 
upon it. As a result of defts.’ works, flood water 
which would otherwise have flowed on to their 
land, but which never in fact came upon it, flowed 
on to the land of pltfs. & injured their property. 
In an action by pltfs. to recover damages for the 
injury so caused :—Held: defts. as owners of the 
land were entitled, provided they used reasonable 
care a skill & adopted reasonable & usual means for 
the purpose, to do what was necessary to protect 
their land from damage by anticipated flood; &, 
these conditions having been fulfilled, the damage 
sustained by pltfis. was damnum absque injuria 
for which no action would lie—Max&y DRAINAGE 
Boarp v. GREAT NORTHERN Ry. Co. (1912). 106 
L. T. 429; 76 J. P. 236; 10 L. G. R. 2483; sub 
nom. MASSEY DRAINAGE BoarpD v. GREAT 
NORTHERN Ry. Co., 56 Sol. Jo. 275, D. C. 

Annotation :—Mentd. Gerrard v. Crowe, [1921] 1 A. C. 395. 


543. A statement of 
claim alleged that the surface of defts.’ land had 
been artificially raised by earth placed thereon, & 
that in consequence rain water falling on defts.’ 
land made its way through defts.’ wall into the 
adjoining house of pltf., & caused substantial 
damage :—Held: the statement of claim disclosed 

a good cause of action.—HURDMAN v. NORTH 
Wasrete Ry. Co. (1878), 3 C. P. D. 168; 47 L. J. 
Q. B. 368; 38 L. T. 339; 26 W. R. 489, O. A. 


ots :—Consd. Whalley vo. L. & Y. Ry. (1884), 13 
Q. D. 131. Distd. Maxey Drainage Board v. G. N. 
hy. Bete), 106 IL. Me 








T. 429. ntd, Firth v. “Bowling 
aro ~ Aaa 18) 3C. P. D. 254; Gill v. Edouin (1894). 
714 Jordeson, v. Sutton Southcoates & Dryp ool 
Gerrard v. one ovis 


Gas “co ° T1809) 2 217; 

A. C. 395 ; iitordeU x v. Beal, [1925] 1 K. B. 

- Protection against extraordinary aanner: — 
See NUISANCE, Vol. XXXVIL., p. 219, No. 611. 
.|-—See, also, COMPULSORY PURCHASE OF 
LAND, Vol. XI., p. 1387, No. 246. 

544. Blasting operations. —A railway co. in 
making a cutting through rock, at a short distance 
from a private dwelling-house, conducted their 
operations by blasting, & pieces of stone were 
hurled on to the buildings & into the garden. 
Injunction granted as prayed.--ARNOLD v. FurR- 
NESS Ry. Co. (1874), 22 W. R. 618. 

Abstraction of water—From stream crossed by 





Limitation of action.]})—16 Vict. 

0. 99, 8.10, applies only to actions for 
fannie occasioned in the exercise of 
the powers given to the co. to construct 
& maintain their road, not to claims for 
negligence in conveying passengers.— 
ROBERTS v. GREAT WESTERN Ry. Co, 











a. ————. NEW Hrnior G. M Co,, (1897), 24 A. R. 389.—CAN, pa aet 13 U. C. R. 615.—CAN. 
Lrp. v. Union GovERNMuNT, [1916] {. Krccasive speed.) —MCFARRAN  t. CAMERON v. ONTARIO, 
one D. 415.—8. AF. MONTREAL PARK & ISLAND Ry. Co. Rincon & Huron Ry. Co. (1857), 14 

ede Hear dtich—~.dbsence (1900), Q. R. 9 Q. B. 367.~—-CAN. Uz me R. 612.—CAN. 

if ncbhisene ag PERANCE ¥. ones g. —--.} — CRESCENT PURE MILK --—-PRENDERGAST vt. GRAND 

bd dr ye Ry. Co. (1856), 14 UL. GR Co., Ltn. r. Canabian Pacivic Ry. Co. TRUNK Ry. Co. (1866), 25 U. C. R. 

rey ei aiae (Man. ), 11924) 1 D. L. R. 840.—CAN. aes —CAN. 

. Blasting na.j—A co. h. ———.] — IMERSON ¢, Vieng .+—-TOWNSHIP OF aaa 

which has obtainos from Parlamont CrnTraL Ry. Co., [1925] 4 D. L. R. TORONTO & NIPmasina Ry, (1875), 
power to construct a tunnel & a rail- 504; 57 O. lL. R. 588.—CAN. 37 U. C. R. 372.—CAN. 


way, & which during bts undertaking 
sete off blasta causing damage thereby 
to a house ed oe vicinity, is Mable in 
cou ote Ratviitate He O‘he. amore 

nD 6 wers 
conferred upon the ding Parliament. 
pan Fenae Co STO OES. te 
03 s8 D.L. Rh. 4 rn a 
of drain 


Mb pags nab 
= ery 
Gane 


car atandi 





——Action by munici- 
i wpe Re OS Cee), 
UG. R650 : core O. W.N 


a 
d, Cattle guard encroaching on highway 23 D 


k. Breach of gg aid duty— Leaving 
in highway at croasing— 
Neglect to fill in roaduray, JW "RAVE VER ¢t. 
CANADIAN NORTHERN Ry. Co. (1911), 17 
W.L. R. 265; 4 Sask. L. R. 201.—CAN. 


Failure to r enmp 

fracks.}—-WRIGHT  ¥, Pier Adi 
Ev.xecrrmic Co. (19138 
13 E. L. R. 47.—CAN, 


m. Dangerous condition o lie font- 
way under tracks in city. | Pe tot 
o. GRAND TRUNK Ry. Co. (1915), 8 


)} 47N.S. R. 166; vestwent 


484; 34.0. L. R. 142; 
173.—AN. by th 


ome 


./—ZIMMER v. GRAND TRUNK 
Ry. Co. oF CANADA (1892), 19 A. R. 
3.—CAN. 


Ose, ae Comrron -. BRITISH 
A KLEcTRIO Ry. Co. Sas C.) 

tie 10 W. L. R. 377.—CAN 
COUNTY bb. EN SET IEBN Goon In- 
Trust, Lrp. v. CANADIAN 
Paciric Ry. Co. "11 906-7), 4W.L. R. 

539: 13 B.C. R. 130.—CAN. 


.J—The special provisions 
of "the Railway Act as to one year’s 
imitation relate to 


Picrov 








damages 
© oonstruction or operation of 
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railway.|—See EAsEMENTS, Vol. ‘~~ De 
Nos. 10 4, 1026. pe Sonera 
njury construction of bridges.]-— ' 
106, 140, 141, ante. Bory eee 
Liability as carrier.]—See Sect. 1, ante. 
Liability in respect of dangerous property. }— 
See Sect. 6, post. 


SUB-SECT. 2.— VIBRATION, Norse, SMOKE. 

See, generally, NUISANCE, Vol. XXXVI., pp. 
166-168, 180-185, Nos. 78~98, 250-286. 

545. Noise of train—Horses frightened.]—By 
an Act reciting that a railway between certain 
points would be of great public utility, & would 
materially assist the agricultural interest & the 
general traffic of the country ; power was given 
to a co. to make such railway according to a plan 
deposited with the clerk of the peace from which 
they were not to deviate more than 100 yards. 
By a subsequent Act the co. or persons authorised 
by them, were empowered to use locomotive 
engines upon the railway. The railway was made 
parallel & adjacent to an ancient highway & in 
some places came within 5 yards of it. It did 
not appear whether or not the line could have 
been made in those instances to pass at a greater 
distance. The locomotive engines on the railway 
frightened the horses of persons using the highway 
as a carriage road. On indictment against the 
co. for a nuisance :—Held: this interference with 
the rights of the public must be taken tu have 
been contemplated & sanctioned by the legislature 
since the words of the statute authorising the use 
of the new engines were unqualified ; & the public 
benefit derived from the railway, whether it would 
have excused the alleged nuisance at common 
law or not showed at least that there was nothing 
unreasonable in a clause of an Act of Parliament 
giving such unqualified authority.—Nt. v. PEASE 
(1832), 4 B. & Ad. 30; 1 Nev. & M. K. B. 6090; 
1 Nev. & M. M. C. 535; 2 LL. J. M. ©. 206; 110 
K. R. 366. 


Annotations :—Consd. Pilgrim_v. Southampton & Dorchester 
Ry. (1849), 7 C. B. 205.. Distd. Lawrence r. G. N. Ry. 
(1851), 16 Q. B. 643. Apld. Ricketts v. Kast & West 
India Docks, etc., Ry. (1852), 12 C. B. 160. Aporyé. 
Vaughan v. Taff Vale Ry. (1860), £ H. & N. 679. Distc. 
R. v. Bradford Navigation Co. (1865), 6 B. & 8S. 631. 
Consd. Jones v. Fostiniog Ry. (1868), L. RK. 3 Q. B. 733. 
Apprvd. Hammersmith, etc., Ry. ve. Brand (1869), IL. R. 
4 H. L. 171. Dbtd. Powoil v. Fail (1880), 5 Q. B. D. 
597. Consd. L. B. & 8. C. Ry. vo. Truman (1885), 11 
App. Cas. 45; Lowther v. Curwon (1887), 583 L. T. 168. 


Distd. Evans v. M. S. & L. Ry. (1887), 36 Ch. D. 626 
Dbtd. Co r-Essex ¢. Acton L. B. (1889), 14 App. Cas, 
153. Apld. A.-G. v. Met. Ry., {1894} 1 Q. B. 384. i 
Long Eaton Recreation Grounds Co. v. Mid. Ry. (1901), 
714. J. K. B. 74. Refd. R. ©. Scott (1842), 3 Q. B. 
643; Re Penny (1857), 7 E. & B. 660; Manley ev. St. 
Helens Canal & Ry. (1858), 2 H. & N. 840: Kearns t. 
rdwainers Co., Cordwainers Co. v. Kearns (1859), 
Jur. N. S. 1216; Cale. Ry. «. Lockhart (1860), 3 L. T. 
65; Croft_v. L. & N. W. Ry. (1863), 3 B. & S. 4386; 
Parry v. Croydon Commercial Gas & Coke Co, (1863), 
28 J. P. 86; Staploy «. L. B. & S.C. Ry. (1865), 34 
L. J. Kx. 7; Smith vr. Mid. Ry. & L. & Y. Ry. (1877), 
37 L. T. 224; Matson «. Baird (1878), 3 App. Cas. LU8Y ; 
G&S. L. Ry. «. L. C. CG. (3891), 65 L. 'T. 3623 Canadian 
Pacific Ry. v. Roy, [1902] A. C. 220; Rattoo v. Norwich 
Hiectric Train, Co. (1802), 18 T. LL. R. 662: G.c. Ry. «. 
Hewlett, (1916] 2 A. C. 511. Mentd. Stockport. Water- 
works Co. «. Potter (1861), 7 H. & N. 160; Mersey Dock 
Trustees v. Gibbs, Mersey Dock Trustees vr. Penhallow 
(1 E68) LR. 1 H. Ll. 93; yaHEOy t. London Corpn. 
1869), 38 L. J.C. BP. 298; A.-G. eo. Leeds Corpn. (1870), 
5 Ch, App. 583; Buecleuch rv. Biekeo poli Board af 
Works (1870), L. RR. 5 Mxech. 221; A.-GQ. ee. Gas Light & 
Coke Co. (1877), 37 L. T. 7460; Nitro-Phosphato «& 
QOdam’s Chemical Manure Co. ¢. London & St. Katharine 
Docks Co. (1878), ¥ Ch. D. 50833; Metropolitan Asylum 
District v. Hill (1881), 6 App. Cas. 193; It. er. Steward 
(1882), 9 Q. B.D. 741: Gas, Light & Coko (fo. v. St. 
Mary Abbots, Kensington (1884), Cab. & El. 3683 
Harrison vo, Southwark & Vauxhall Water Co., (1891) 
2 Ch. 409; Holliday r. Wakotleld Corpn., [PS9t) A.C. 
81; Shelfer v. City of London Hlectrie Lighting Co., 
Moux's Brewery Co. v. City of London Electric Lighting 
Co, (1894), 64 L. J. Ch. 2163) Jorndeson », Sutton, Seuth- 
coates & Drypool Gas Co., [1800] 2 Ch. 217; Wort ev. 
Bristol Tram. Ca. (1908), 6 L. G. 1. GU. 


546. —-- —--- Im station precincts.] -~ Pitf. 
went with a cart & team, by implied invitation, 
to feteh lime from defts.’ railway yard. While 
in the yard he unharnessed a mare that was lead- 
ing his team. <A passing train frightened the 
mare; she backed some considerable distance, 
&, in spite of pltf.’s efforts to hold her, fell over a 
dwarf wall of defts.’, & was hurt. An action 
having been brought in the county ct. by pitt. 
against defts. for not having a sufficient fence 
to the yard, it was proved at the trial that pltf. 
knew the place well, & had been there often 
before. The county et. judge found that. the 
fence was insufficient, & deeided in favour of 
pltf. :-—Held: there was no proof of want of 
reasonable care on the part of defts. to prevent 
damage from unusual danger to persons visiting 
the premises with full knowledge of the state of 
the place, & therefore, pltf. was not entitled to 
recover.— MANCHESTER, SHEFFIELD & LINCOLN- 
SHIRE Ry. Co. v. Woopcock (1871), 25 L. T. 
335; 36 J.P. 22. 

Annotations -—Apld. Lockwood vv. C.K. ie (1807), 13 

T. L. R. 418. Refd. Brackley ov. Midland Ity. (1916), 
114 L. T. 1150. 


410. 


the railway & do not apply to the Ry. Co. (1916), 27 0. W. R. 196; 38 Man. JI Te. 364; 20 Can. Ry. Cas. 
QO. L. R. 1.—CAN. ——CAN. 


refusal of facilities by means of a siding 


outside the railway as constructed, ff. ———.]— Where a rallway co k 





J—Manitoba Rallway Act, 


which is not an act done in the opera- ijlegally obstructs access to navirable 4. 116, docs not apply to a sult 
tion of the railway.—CANADIAN waters the action for damages must be for injury auffered by a | passenger 
v. ROBINSON, brought within one year after com-  whilo balng carried by deft. for reward 


NORTHERN Ry. Co. 
(1911) A. C. 739, P. C.—CAN 
G 





206 ; 13 Can. Ry. 170; 23 B.C. XR. 


323.—CA 


pletion of the obstruction —WkrstT- through a cullision of doft.’4  «trost 
. -_}—-BRULOTT ». GRAND TRUNK HOLMK LUMBER Co. Ltp. v. GRAND — Cars.—AITKIN 0, WINNIPEG ELECTRIG 
PaciFic Ry. Co. (1911), 21 0. W. K. TRUNK Paciric Co., (1917) 1 W. W. RR. Hy. Co., (1021) 1 W. Ww. Tt dr 57 
Cas. 95.—CAN. t N. 4 


DL. R. 234; 31 Man. L. KR. —_ 


d. -}—Pltf., whilo working as .——}—The general limitation CAN. ; = 
& carpenter upon an ice-house being pléced Rallway Act, s. 306 (1), 1. ae BRIEN 0. CANADIANS 
constructed for defts.,a rallway co., upon actions for damages or injury Ry. Co., (1925) 1 D. L. Ft. 1208 i 
fell from a scaffold. Alleging thatthe sustained by reason of the oporation eye Ry. Cas. 69; 58 N.S. It. 49.— 





scaffold was defective & that defts.’ of a railway is applicable such 
foreman was negligent, he sued for actions, though brought under Pro 
njury :—Held: the vincial Acts providing another period 


damages for his i 


m. -——.]-~ BRITISH COLUMBIA ELEC 
tae Ry. Co., Lip. o. PRISBLE, (1926) 


a 


action was not within Dominion Rail- of limitation, and sub-sect. 4 doos not =A, C. 466, I’. C.-—CAN. 
way Act, s. 306.—SUTHERLAND ¢. restrict or affect the HMmitation in 
CANADIAN NORTHERN Ry. Co. (1911), sub-sect. 1.—~ PESZENCZY_v. CANA- PART VI. SECT. 5, SUB-SECT. 2. 


can L. R. 211; 21 Man. L. R. 27.— DIAN NORTHERN 


way Act, 1906, does 36; n. Ry. ; ; é 
md j—Injuries sustained by 





a ., ‘Rall 
not prescribe any limitation of time in h 


Ry. Co. (Man.), n. Vibration -—~ Injury to dwelli 


houae.)-—Hte Devian & HAMILTON 
LAKE Kure ty. Co. (1876), 400. C. RK. 


i ; 161).—-CAN. 
which an action must be brought nst reason of cages rails sll a lated PH 0. Whether remedy by action for 


reco damages for railway cars or loading 
Stained ee ry bas nger Paine to the down nipou another track are aubject damages.|—Thore ts no right to recover 
of railway.—TRAILL v. to Railway Act, s. 306.—Danyieani in ao action da for nolse, emoke 
NraGaka, ST. Caruarnines & Toronto v.C. P. R., (1917) 1 W. W. R. 993; 27 & vibration ca by the operation of 
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Sect. 6.—Liability for injury: Sub-sects. 2 & 3, A.] 
547, —— .}—SmkiIn v. Lonpon & 

NorTH WESTERN Ry. Co., No. 300, ante. 

548. Noise & smoke from railway works— 
Nuisance to adjoining dwelling.|—A railway co. 
erected an engine shed near a dwelling-house, for 
the manufacture of cngines, & caused a great 
noise & smoke :—Held: although it) amounted 
to a nuisance, the owncr of the reversion could 
not maintain an action in respect of it.—MUM- 
FORD v. OXFORD, WORCESTER & WOLVERHAMPTON 
Ry. Co. (1856), 1 H. & N. 34; 25 1. J. Ex. 265 ; 
27 L. T. O. 8. 58; 156 Wh. R. 11073 sub nom. 
MOUNTFORD v. OXFORD, WORCESTER & WOLVER- 
HAMPTON Ry. Co., 4 W. KR. 457. 

Annotations :—Mentd. Simpson v. Savage (1856), 1 C. B. 
N. 8. 347: Tancred », Ajlgood (1859), 4 H. & N. 438; 
Mott », Shoolbred (1875), LL. . 20 Haq. 22, Cooper %. 
Crabtree (1581), 19 Ch. D. 193; Byass vr. Bettam (p50) 
2°T. 1. BR. 885) Rust o. Vietoria Graving Dock Co. 
London & St. Katharine Dock Co. (1887), 36 Ch. D. 113. 
649, -—~-— ---—. | —- PItf., the owner & occupier 

of a mansion house & grounds adjoining a railway 

& sidings on which was a shed used for cleaning 

the engines, complained of the smoke & noxious 

vapour from a large number of engines stabled 
at the sidings & shed arising during the process 
of lighting the engine fires. As the nuisance 
complained of was not abated, pilf. brought an 
action for an injunction to restrain defts. from 
causing or permitting smoke or vapour to issue 
from their shed & premises so as to occasion a 
nuisance to pltf. Defts. contended that the 
statute authorised them to commit even a nuisance, 
provided they worked their line properly, & used 
duo precautions, & that the use of the shed & 
sidings for cleaning their engines & relighting the 
fires was vw necessary & legitimate one, & incidental 
to the reasonable enjoyment of their statutory 
powers, & that pltf. had no rights as against 
them: --/leld: the statute had not deprived 
pltf. of his ordinary rights, & did not authorise 
the nuisance complained of: the emission of 
smoke & noxious vapour during the operations 
of cleaning the engines & relighting the engine 
fires was not a necessary evil incident to the 
proper working of the line, or a reasonable user 
of the land for the purposes of the railway within 
the scope & meaning of Railways Clauses Act, 

1845 (c. 20), & pltf. was entitled to the relief 

claimed with costs.—SMiTH » MIDLAND Ry. Co. 

& LANcAsiing & Yorksuire Ry. Co. (1877), 37 

L. T. 224; 25 W. RR. 861; 26 W. RR. 10. 

550. -—-— Horses frightened.] — Adjvining a 
public highway was a pump house of deft. railway 
co., Which, when worked, created much noise, & 
ejected steam in such a manner as to render it 
impossible to take some horses along that part 
of the highway in safety. The pump house had 
been in its present. position for many years. While 
pltf.’s coachman, who was acquainted with that 
part of the highway, was driving pltf.’s carriage 
pe the pump house, the horses took fright, 

olted, & met with an accident. In an action 
against defts. for damages resulting from such 
accident :—Held: there was nothing to show 
that there was any negligence or breach of duty 
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on the part of defts. so as to enable pltf. to main- 
tain his action.—RAMSDEN ¥v. LANCASHIRE & 
YORKSHIRE Ry. Co. (1888), 53 J. P. 183, D. C. 
Vibration.|—See COMPULSORY PURCHASE OF 
Lanp, Vol. XI., pp. 146, 147, Nos. 302-304. 


SUB-SECT. 3.—DAMAGE FROM ENGINE SPARKS. 
A. In General. 


551. Duty to use preventive apparatus— Where 
requirement not unreasonable.|—FREMANTLE v. 
LONDON & NORTH WESTERN Ry. Co., BLiss v. 
LONDON & NORTH WESTERN Ry. Co., No. 557, 
post. 

552. ——.]—In an action against a rail- 
way co. for damage negligently caused by a fire 
on pltf.’s premises, alleged to have arisen from 
sparks emitted from their engines, the negligence 
alleged being in the omission of means to prevent 
the emission, & the means suggested being such as 
practical men stated would impede the engines 
& would not be effectual for the object, it was 
left to the jury to say whether there were any 
means which the co. ought to have adopted, & 
they having found that there had been no negli- 
gence on the part of the co., as to using such means, 
or in managing their engines, a verdict was directed 
in their favour. 

They [railway cos.] are bound to take all due 
care & to avail themselves of all the appliances 
which science has put within their reach, provided ‘ 
they are such as under the circumstances it is 
reasonable to require them to adopt. ... Was 
there negligence on the part of pltf. having a 
wooden shed with a tarpaulin roof, ... within 
a few feet of the railway where engines are con- 
tinually passing? I am against defts. on that 
point (KEATING, J.).—Dimmock v. NORTH STAF- 
FORDSHIRE Ry. Co. (1866), 4 F. & F. 1058, N. P. 
Annaaton :—Consd. Groom v. G. W. Ry. (1892), 8 T. L. R. 





553. ——- ——-.|—-GROoM v. GREAT WESTERN 
Ry. Co. (1892), 8 T. L. R. 253. 
554. ——— Doubtful efficacy of apparatus re- 


quired —-Spark arrester.)—- Porr GLascow & 
NEWARK SaItLcuotTir Co. v. CALEDONIAN Ry. Co. 
(1893), 9 T. L. R. 300, H. L. 

Anpoleing =—-Rotls Canadian Pacific Ry. v. Roy, (1902) 


655. —-—- ——— .] — SHAFTESBURY (EARL) 
v. LONDON & SOUTH WESTERN Ry. Co. (1895), 11 
T. L. R. 269, C. A. 

556. Reasonable precautions taken—& no negli- 
gence shown.]—-In an action on the case against a 
railway co. the declaration stated, that defts., by 
their servants, so carelessly, negligently, & im- 
properly managed their steam engine, & the fire 
therein contained, that through such negligence, 
etc., divers sparks & portions of the fire passed from 
the steam engine of defts., to, into, & upon a cer- 
tain rick of beans of pltf., standing in a field near 
the railway, which by means thereof became 
ignited, burnt, & consumed. Plea not guilty. 

In a special case stated for the opinion of the 
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a railway alo & highway. Tho | —SHEARS vt. ReID NEWFOUNDLAND a. ———.}—-WEsT v. CORBETT (19132), 
remedy is by app cation to tho Board | Co. (1907), 9 Niid. L. R. 279.—NFLD. 13 KE. L. ml. 470; 41 N. B. R. ls 
Ganapian onraunn ity, Go, (ask ‘; Gal) —-Senether mature of fuct | GAN. 

{1919} » | material.)—SERMON tr. RAILWAYS COMR. b. ———.}—Fawertr v. CANADIAN 


1 W. W. R95; 44 DL. R. 
Si1.—OAN. 
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ere requirement not unreasonadle 
—Statutory apark arreater impoesibic.) 
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(1907), 5 C. L. R. 239.—AUS, 
-}—ANDERSON v. RAIL- 
10), 13 W. 


wan (1884, 30 24a 
N.Z. . a ® e Cc. A. 1— 


NATIONAL RY. Co. & CANADIAN NORTH- 
ERN ONTARIO Ry. Co., [1935] 1 D. L. R. 
972; 30 Can. Ry. Cas. 107; (1924), 56 
QO. L. R. 338.——-CAN, 


656 i. Reasonable precautions taken 
—é& no negligence shown.}—BaL, v. 


A. L. Rn. 10. 
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cet. under a judge’s order, it was stated, that pltf. 
had erected the rick about 11 yards from the rails 
of the railway; that the engines & boiler used 
upon this railway were such as are usually em- 
ployed on railways, & were used, at the time of 
setting fire to the rick, in the ordinary manner 
& for the purposes authorised by the Act :— 
Held: upon this statement, there was evidence 
for the jury on the question of negligence in 
defts. & they were not entitled to a nonsuit, &, 
consequently, the case was improperly stated for 
the opinion of the ct. under the statute. 

I am not prepared to say that the fact of sparks 
of fire or igneous matter escaping from the engine, 
though one in ordinary use, might not have been 
in the opinion of the jury, an element of negli- 
gence (TINDAL, C.J.). 

This is a case for a jury. When it comes to 
trial defts. might be able to satisfy the jury that 
they took every precaution (CoLTMAN, J.).—ALDvD- 
RIDGE v. GREAT WESTERN Ry. Co. (1841), 3 Man. 
& G. 515; 1 Dowl. N. S. 247; 2 Ry. & Can. Cas. 
852; 4 Scott, N. R. 156; 133 E. R. 1246. 


Annotations :-—Refd. Blyth v. Birmingham Waterworks Co. 
(1368), 20 J. P. 247. Mentd. Templeman v. Haydon 
1852), 12 C. B. 507. 


557. -J—In an action against a rail- 
way co. for setting fire to certain ricks [of wheat 
straw) of pltf. by means of sparks emitted from a 
locomotive engine of defts. there was conflicting 
evidence as to negligence by defts., & the judge 
in summing up, stated to the jury that the evidence 
for defts. was very powerful to show that the engine 
was of the best known construction, but he also 








stated that the evidence of the pltf.’s witnesses | 


was that, in their opinion, with the engine in 
question, the risk of causing mischief by sparks 
was not improbable, & that the engine was so con- 


structed as to be dangerous without a precaution . 


of some kind, & he left it to the jury to decide 


whether they believed pltf.’s or deft.’s witnesses on — 


this point; & he also left to them to consider 
whether cach set of witnesses might not have been 
mistaken in the degree of excellence or of defect 
imputed to the engine, & if so, it was still for them 
to decide, either for defts., if no further pre- 
cautions could with reason be required, or for 
Itf. if such precautions were in reason requisite.— 
MANTLE v. LONDON & NORTH WESTERN Hy. 
Co., Briss v. LONDON & NORTH WESTEKN Hy. Co. 
(1861), 10 C. B. N. S. 89; 314. J. 6. P. 12; 
6 L. T. 556; 9W. R. 611 3 142 E. R. 883. 
Annotations :-—Consd. Dimmock v. North Staffordshire Ry. 
(1866), 4 F. & F. 1058; Atherton v. I. N. W. Ry. 
(1905) 93 L. T. 464. . Brand ¢. Hammersmith & 
City Ry. (1867), 7 B. & S. 1. Mentd. Snook v. Grand 


Junction Waterworks Co. (1886), 2 T. L. R. 308; Harrison 
vw. Southwark & Vauxhall Water Co., {1891} 2 Ch. 409. 





558. - ——.}]—A railway co., authorised 
by the legislature to use locomotive engines, is 
not responsible for damage from fire occasioned 
by olan emitted from an engine travelling 
on their railway, provided they have taken 
every precaution in their power, & adopted every 
means which science can suggest to prevent 
injury ; from fire, & are not guilty of negligence 
in the management of the engine.—-VAUGHAN rf. 
TAFF VALE Ry. Co. (1860), 5 H. & N. 670; 29 
L. J. Ex. 247; 21. T. 3045 240. P. 4535 6 Jur, 
N.S. 809; 8 W. R. 549; 157 KE. R. 1351, Ex. Ch. 3 
revsg. (1858), 3 H. & N. 7413. 

Annotations :—Consd. Freomantlo «. L. & N. W. Ry. (1861), 
10 Cc. B. N.S. 88. Apld. Longman rc. Grand Junction 
Canal Co. (1863), 3 F. & F. 736. td. Jones ¢. Festinio 
Ry. (1868), L. R. 3 Q. B. 733.) Apprvd. Hammersmith & 
City Ry. ©. Brand (1869), L. R. 4 H. L. 171. Consd. 
Smith « L. & S. W. Ry. (i870), L. R. 6c. DP. Dotd. 
Powell v, Fall (1880), 5 Q. B. 1). 597.) Refd. Cale. Ry. rv. 
Lockhart. (1860), 3 L. T. 653; Bueeleuch e«. a ne 
Board of Works (1870), L. Rob Kxeh. 221; 1. Bo & S.C, 
Ry. ». Truman (1885), 11 App. Cas. 45; Evans «. M.S. 
& L. Ry. (1887), 36 Ch. DD. 626; A.-Ci. ve. Met. Ry., [1894] 
1 Q. B. 384; Emeley v. N. I. Ry., (1896) 1 Che 418 ; 
Long Eaton Recreation Grounds Co. «. Mid. Ry. (1901), 
71 sL. J. K. BR. 743) Canadian Pacitie Ry. «. Roy, [1802] 
A. CG. 2203; West «. Bristol Tram. Co., (1908) 2 K. OK. 
14; GC. Ry ev. Hewlett, 11916] 2 A. CG. 511: Quebeo 
Ry. Light, Heat & Power Co. ¢. Vandry, [1920] A. C. 
662. entd. Koarnes vr. Cordwainers’ Co., Cordwalners’ 
Co. «. Koarnes (1850), 6 CL TL. NOS. S885 Seott re London 
Docks Co. (1864), PL L. TT. 38% 5) Fletcher «. Rylands 
(1865), 34 I. J. Ex. 177; Dungey rv. London Corpn. 
(1869), 38 1. J.C. P2983) Dunne. Birmingham Canal 
Co. (1872), Le R. & QB. 423) Madras Hy. « Zomindar of 
Carvetinagarum (1874), 30 1. T. 770: Cattle ©, Stockton 
Waterworks Co. (1875), . TE. 13893 HELMS. 
Bellerophon (1875), 33 I. {flo Matropolitan 
Asylum Managers (1879), 4 Q. KH. OD. 4383) Dixon v. 
Motropolitan Board of Works (1881), 7 Q. 18. 2. 41835 
hk. * Sheward (1882), 0 Y. BK. OD. T7415 Gas Light & 
Coke Co. vr St. Mary Abbots, Kensington, Vestry (E884) 
Cab. & EL. 368; Lea Conservancy Hoard rv. Hortford 
COrpt: (1884), Cab, & El. 2903 Cowper-Baxex vo, Acton 
L. 35. (1889), 14 App. Cas, 153; National Telephone Co. 
ve. Baker thet t 62 i. J. Ch. 690; Jordeson vr, Sutton, 
Southeoates & at ete CGins Co., (1898) 2 Ch. 614, Seath- 
wark & Vuuxhall Water Ca, vv. Wandsworth Board of 
Works, [PSUS] 2 Ch. 603. Dullen ow, White, (Paty 2 
kK. B. 669; Jackson oe Mumford (1902), 8 Con. Cas. OF 


Phillips +. Britannia Uygienic Laundry (¢'v., [1923] 
1K. BB. Osh. 
559. ----- --- .J--DimmMock ». Nonrit: STAF- 


FORDSHIRE Ry. Co., No. 552, ante 

560. --—-— --~- .J--Groom v. GREAT Wiss TERN 
Ry. Co. (1892), 8 T. 1. Wt. 253. 

661. - —— -~—.|-— Where # co. or corpn. is 
empowered by statute to do a certain” thing, 
they are not liable for damage caused in carrying 
out their statutory powers in the absence of 
negligence :—Held : 2» railway co. wan not liable 
for damage resulting from a fire caused by sparks 
from an engine running on their line in the ab- 
sence of evidence of negligence in the construction 
or use of such engine.--CANADIAN PACIFIC Ry. Co. 


GRAND TRUNE Ry. Co. (1866), 16 C. P. 
252.—-CAN. 

556 ii. bspeeaarat ——.]} Eanes LEGER v. R. 
(1910), 8 E. L. R. 84.—CAN. 

c. Whether railway company 
liable.}—HEWITT v. ONTARIO, Srarcor & 
Huron Ry. Union Co. (1854), 1 U.C.R. 
604.—CAN. 

d. £ vy of plaintiff 
dangerously near those Realiway cos., 
fin tho ment of their engines, 
are bound only to use the o & 
regular care & appliances to prevent 
the escape of sparks. Any property 
so near the track as to be in danger, 
notwithstanding such precautions, re- 
mains there at the owner's risk.— 
HILL v. ONTARIO, Srucor & HuRON 
Ry. Co. (1 856), 13 U. Cc. R. 503.—CAN. 

f, damages.) @. Ducios (1811) 
0. : - & Dvccios 
10 K. L. 188; 13 Exch. C. R. 452.— 





f. —-—,}—If a railway co. 
take overy precaution which eclence 
can suggest, they are not revponsible 
for {injury done by sparks which, in 
spite of such precautions, may cacapo 
from onc of their locomotives. — 
Murpocu +. GiLascow & SouTry 
WRSTERN Ky. Co. (1870), 8 Macph. 
a Sess.) 768; 42 Sc. Jur. 418.— 


KE. Inflammable material allowed 
to accumulate near track—By railway 
ecrvants. }-—~- DENNIS t. VICTORIAN HAIL: 
way ComrR. (1903), 28 V. L. R. 576. 

h—— —— ~——.] -— McCaLLum 
vo. GRAND TRUNK Ry. Co. (1871), 31 
Uv. C. R. 5§27.—CAN. 


k. ——— rh Soot aang 
material of plaintiff cont ing to 
OLMES v. MIDLAND Ry. Co. 


danger .}— 
(1874), 35 U. Cc. R. 253.—CAN. 
L—— --- ——— ——.} -JAFFRET 














ee ne ee ere ee 


v TORONTO, Grey & Bruce Ry. Co. 
Saree 23.0. P. 653; 24 C. P. 27h. 

m. —-— Quration for 
jury.J—-— FLANNIGAN — t. | CANADIAN 
Pacieic Ry. Co. (£888), 17 O. B. 6.-~ 
CAN 


or ere er or ae ewe 


ee .)- A railway co, 
are responsible for damages caused by 
fire which ia started by sparks frum 
one of thelr engines, in dead grass & 
shrubs allowed by them to accumulato 
in the usual conrse of nature from 
year to year on thefr land adjoining the 
railway track. It ia the co.’s duty tn 
such a case to remove the hice, Sap 
accummulation.— RAINVILLE &, GRAND 
TRUNK Hy. Co. 18098), 25 A. R. 242; 
affd. (1898), Zu S, Cc. R. 201.— CAN. 
oO. -)  RMODKBIA 
RAILWAYs, Lrp. t. AHBKRBMAN, (1920) 


App. D. 64.—8. AF. 
p- —— By tenants of railway.) 


i tee 
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Sect, 5.—Liability for injury: Sub-sect. 3, A. & B.) 


v. Roy, [1902] A. C. 220; 71 L. J. P. O. 51; 
86 L. T. 127; 50 W. R. 415; 18 T. L. R. 200, 


P. C. 

Annotat :—Mentd. McClelland v. Manchester Corpn. 
(1911), 76 J. BP. 213 Quebec Ry. Light, Heat & Power 
Co. v. Vandry, (1920) A. C. 662. 

562. Where no statutory right to use steam 
engines.|—A co. were empowered by Act of 
Parliament, passed in 1832, to make & maintain, 
& to do all matters fit or necessary for making & 
using a railway or tramroad for the passage of 
waggons, engines, & other carriages, for the pur- 
pose of conveying minerals, ete. The co. having 
obtained the certificate of the Board of Trade, ran 
passenger trains drawn by locomotive steam 
engines, having taken all reasonable precautions 
to prevent the emission of sparks. Pltf.’s hay 
stack having been fired by sparks from one of the 
engines :—Held : as the co. had not express powers 
given them by statute to use locomotive steam 
engines, they were liable at common law for the 
damage, though negligence was negatived.— 
JONES v. FESTINIOG Ry. Co. (1868), L. KR. 3 Q. B. 
733; 013. & 8S. 835; 371. J.Q. B. 214; 18 LT. 
902; 32.3. P. 693; 17 W. R. 28. 

Annotations :-—Consd. Hammersmith & Clty Ry. ». Brand 
(1869), L. R. 4 H. L. 171. Apld. Powell ». Kall (1880), 

. ; ned. Kvans ». M. 8. & I. Ry. (1887), 

: . Refd. Madras Ry. v. Zemindar of Car- 

votinagarum (1874), 30 L. T.. 770; Cattle v. Stockton 

Watorworks Co. (1875), 44 L. J. Q. B. 139; Gas Light & 

Coke Co. «. St. Mary Abbots, Kensington Vostry (1884), 

Cab. & El. 368; Cowpor-Ksesox v. Acton L. B. (is 9), 

14 App. Can, 153; Walton ». Vanguard Motor Bus Co., 

Gibbonr v. Vanguard Motor Bus Co. (1908), 72 J. P. 

605; West vo. Bristol Tram. Co., [1908] 2 K. B. 16, n.; 

Mansel v. Webb (1918), 88 L. J. K. B. 323. Mentd. 

Jordeson v. Sutton Southcoates & Drypool Gas Co., 

{1899) 2 Ch. 217. 

563. Inflammable material placed near railway 
-—-By railway servants.|—-Defts., in the course 
of a very dry summer allowed hedge trimmings 
& cut grass to accumulate in heaps on the 
embankment, along which their railway ran; 
when the heaps had lain there for a fortnight & 
were in a very combustible state, they caught 
fire, &, the wind being very high & the country in 
& very parched state, the fire spread through the 
hedge that bounded the line, over a stubble field 
& across a lane to pitf.’s house, which it destroyed. 
Pitf.’s house was about 200 yards from the spot 
where the fire broke out. It was proved that, 
just before the flre was first perceived, two !oco- 
motives of defts. had passed along defts.’ line close 
to the spot where the fire broke out ; no evidence 
was given to show how the fire originated, but it 
was suggested that a spark from onc of these 
engines had ignited the heaps, but no evidence 
was given to show any negligence on the part of 
defts. in the management or construction of the 
engines. In an action for negligence, whereby 
pltf.’s house was burnt down:—Held: there was 


Pave 


—-VIOTORIAN RAILWAYS OOoMRA. 
Way oo. will 


a fire was thereby caused, tho rail- 
not 


RaILWAYS AND CANALS. 


evidence of negligence on the of defta., in 
leaving the heaps so long upon the embankment, 
& the jury might reasonably infer that the heaps 
were set on fire by a spark from defts.’ engines.— 
SmirH v. LONDON & SouTH WESTERN Ky. Co. 
(1870), L. R.6C. P. 14; 40 L. J. C. P. 215 28 
L. T. 678 ; 19 W. R. 230, Ex. Ch. 


A Re Polemis & Furness, Withy, 


tations :—Consd. 
T1921] 3 K. B. 560. Refd. Canadian Pacific Ry v. Roy 


1902) A. C. 220; McDowall v. G. W. Ry. (1902), 

{ 3) K. B. 330. Mentd. Bull v. Shoreditch Corpn. 
(1902), 67 J. P. 37; Clinton v. Lyons, [1912] 8 K. B. 
198; H Weld-Blundell »v. 


; H.M.S. London, [1914] P. 72; 
Stephens, [1920] A. C. 956. 

564. Where best type of locomotive used.] 
—Port Guascow & NEWARK SAILCLOTH Co. 
v. UALEDONIAN Ry. Co. (1893), 9 T. L. BR. 300, 
H. L. 

Annotation :—Refd, Canadian Pacific Ry. v. Roy, [1902] 

A. C. 220. 

565. Injury to passenger leaving station — 
Failure to provide protective screen.|—Pltf. was a 
passenger by defts.’ railway from Liverpool to 
Huyton. ‘The train arrived at the platform on 
the north side of Huyton Station. This plat- 
form did not abut upon a public road. There 
were two means of exit from the platform. One 
was by means of subway under the line to the 
opposite platform & then out of the station, & 
if the passenger wished to go to a place on the 
north side of the railway he would go a) ng a road 
belonging to the railway co. which led under the 
line to a public road on the north side of the 
railway. The other exit from the north platform 
was by a narrow path belonging to the railway co., 
which Jed from the slope at the end of the plat- 
form where the engines stopped, & ran close to the 
line for about 150 feet, when it connected with the 
public road above-mentioned. At the entrance 
to this path there was a gate over which the 
words ‘‘ way out ’’ were posted, & where a ticket 
collector stood to collect passengers’ tickets. 
Pitf. left the platform by this latter path, & when 
he had gone a short way along it a spark from the 
engine of the train by which he had come struck 
him in the eye as it was starting from the station 
& injured him. The path was not screened from 
the line, & a petition had been previously pre- 
sented to co. pointing out the danger from sparks, 
& asking that it should be protected by a cover- 
ing, but the co. refused. There was evidence that 
engines in starting from the station were liable to 
emit sparks. There was no evidence of negligence 
on the part of the co. in the construction or work- 
ing of the engine. Pltf. brought an action for 
damages, alleging that the co. were negligent in 
not protecting the path by a screen, & the jury 
found a verdict for pltf.:—Held: as defts. had 
provided a means of exit by this path upon their 
own land, & as they knew of the danger to passen- 
gers using this exit from sparks, there was evidence 


McCoweEnN v. REID NEWFOUND- 
be relioved from c 


v. 
AUS. 

a. - Where beat preventive a - 
tus uaed.j}-—-A railway oo. is fable 
for damage caused by fire by sparks 
from ita engino, even though tho 
latter is with DECpSr oare & 
supplied with the best apparatus & 
most modern ap ces to prevent 
the eacape of sparks.— LEONARD ¢. 
CANADIAN Pactrio Ry. Co. (1889), 15 
Q. L. R. 98.—-CAN. 


ro<—— ——, JACKSON v0. GRAND 
TRUNK Ry. Oo. oF CanaDa (1902), 
33 8. ©. R. 345.--CAN. 

raed ae oe it 7 — 
ligh: at sparks esca grea 
volume from a locomotive, & that 


responsibility, for the loss by proof 
that. the locomotive was supplied with 
the most approved appliances for 
ruven the esca of sparks.— 
ENTRAL VERMONT Ky. Co. STAN- 
STEAD v. SHERBROOKE MUTUAL FIRE 
INSURANCE Co. (1896), Q. R. 5 Q. B. 
224.—CAN. 


a. —-—— ——-.] — FARQUHARSON v. 
CANADIAN Paci¥io Rr. Co. (1913), 20 
W. L. R. 914; - L. R. 358; 3 
Ww, WwW. R. 165.—CAN. 

b. ——— Under penal statute—Where 
all rensonable geht Phe vw. 
dag R. ve. HoLpsworTH (1889), 1 
Terr, e R. 170.—CAN ‘ 

6. Negtigence of servante 








only. }— 
LAND Co. (1905), 9 Nfid. L. nN. 80.—~ 
NFLD 


d. ——  Wuhout f of direct 
negligence. }-—Whero suey f o00BR- 
sioned by sparks from an engine, the 
railway co. is responsible in d 
for the same, without proof of direct 
nogiigence in the operation of the road. 
ENLEY v. CANADIAN Pacirio Ry. 
Co., 21 O. L. T. 394.—CAN. 

e. —— —— Limitation of liabilit 
by. satue.|— Dive & Desceanrs a 
361, P. C.—CAN, ; _ } 3 
¢ CANADIAN Nonsceee I OO CDLAy 
91 Man. L. R. 27 4.—-CAN. ; » 

e. —————— When exercising statutory 


Part VI.—RELATIONS BETWEEN RAILWAY COMPANIES AND THE PuBLIc. 25) 


of negligence on their part in not provid a 
screen to the path, which could ee ea ae 
at a small expense, & the jury were entitled to 
a a ae for PR Ha v. LONDON & 

ORTH WESTERN Ry. Co. (1905), 9 : ‘< 
21 T. L. R. 671, C. A. Beene gee Ee aes 


566. Negligence in use of engine—Question for 
jury.|—ALDRIDGE v. GREAT WESTERN Ry. Co., 
No. 556, ante. 


567. ———- ———.] — FREMANTLE v. LONDON & 
NorTH WESTERN Ry. Co., Buss v. LONDON & 
NorTH WESTERN Ry. Co., No. 557, ante. 


568. ——- ——.| — DrymocKk v. Nortu Srar- 
FORNSHIRE Ry. Co., No. 552, ante. 


569. —-—- Presumed where fire caused by 
sparks—Rebuttal by evidence of precautions.]— 
In case against a railway co., for so negligently 
mapaging & conducting an engine, that certain 
dig ee of pltf. adjoining the line, were destroyed 
y fire emitted from the engine, evidence is admis- 
sible for the purpose of showing that other engines 
belonging to the co., upon other occasions, in passing 
along the line, threw sparks or ignited matter to 
a sufficient distance to reach the building in 
question, without showing the precise circum- 
stances under which this occurred. The fact of 
premises being fired by sparks emitted from a 
passing engine, is prima facie evidence of negti- 
gence on the part of the co., rendering it incum- 
bent on them to show that some precautions had 
been adopted by them, reasonably calculated to 
prevent such accidents.—PicaoT v. KASTERN 
CounTIES Ry. Co. (1816), 3 CC. B. 229; 15 
L. J. C. P. 285; 71. T. O. S. 209; 10 Jur. 571; 
136 KB. RR. 92. 

Annotation :—Refd, Perren v. Monmouthshire Ry. & Canal 

Co. (1853), 17 Jur, 533. 

570. Contributory negligence — Stack of wheat 
Straw hear rallway.]---FREMANTLE v. LONDON & 
NortH WEsTERN Ry. Co., Buss v. LONDON & 
NORTH WESTERN Ry. Co., No. 557, ante. 


Salar ied ae ». Eastr INDIAN 
Y. Co. (1874), 14 2B. L. R. 1.—IND. 

h Conflict of evidence, }—CaMP- 
BELL ©. CANADIAN Pacipric Ry. Co. 
(1909), 14 O. W. #144; 18 OL. RR. 


negligence 





barn was burned by the negligence of 
defts., although pltf. was guilty of 
in constructing his barn 
in such @ way that hay in ft would 
be expoxed to sparks 


571. ——- Wooden shed near railway — With 
tarpaulin roof.)—Disamrock v. Norm § - 
SHIRE Ry. Co., No. 552, anie. iia 


Damage to agricultural crops.]—Sce Sub-sect. 3 
B., post. 


B. Damage to Agricultural Land and Crops. 


See Railway Fires Acts, 1905 (c. 11); Railwa 
Fires Act (1905), Amendment ye ee (c. 27). : 

572. Proof of negligence unnecessary.|—In an 
action against a railway co. for carelessly letting 
sparks fly from their engines. so as to set the 
herbage, etc., on fire, it is not necessary to prove 
any specific negligence. The compensation, in 
such a case, should be measured, as in the case 
of an unwilling vendor.—Qimnson ». SoutTn- 
EASTERN Hy. Co. (1858), 1 F. & F. 22, N. iP. 

573. Notice of claim-- Validity of.) —- (1) The 
fact that the actual damage caused to the land by 
the fire exceeds £100 does not prevent the owner 
of land from maintaining an action under Railway 
Fires Act, 1905 (c. 31), in which the claim for 
damage does not exceed that amount. 

(2) It is not) necessary to the validity of cither 
the notice of claim or the particulars of damage 
under Railway Fires Act, 1905 (c¢. 11), 8. 3, that 
the document should appear upon the face of it to 
be given under Railway Fires Act, 1905 (ec. 11), 
or should even be intended by ita framer to be 
given under Railway Fires Act, 1905 (¢. 11). 

(3) The fact that claimant. in his notice of claim 
& particulars of damage atates that the damage 
to his land amounts to a sun excecding £100 does 
not prevent him from afterwards bringing an action 
for damage under Railway Fires Act, 1905 (ec. 11), 
in which the claim does not exceed that gure. 

(4) Semble: a person to whose land damage has 
been caused by fire arising from the locomotive 
engine of a railway co. is entitled in one action 
against the co. to join a claim for damage by the 
alleged negligence of the eco. & a claim for com- 


the starting of a prafrie fire near a 
railway track than sparks frown a 
passing locomotive, the proper cone 
clusion to be drawn {4 that the rallway 


ylown against, co. are Hable, notwithetanding that the 


66; 9 Can. Ry. Cas. 400.—CAN. 

566 i. Negligence in use of engine— 
Question for jury.}~-CANADA SoutTu- 
ERN Ry. Co. v. PHELPS (1884), 14 
8. C. R. 132.---CAN. 


k. Whether engine bound 
fo use coal or wood.}—Rallway oos. are 
bound to use care, 28 well in the kind 
of fuel which they burn as in the con- 
struction & appliances of their engines; 
& it is a proper tion to leave to 
the jury to find whether under the 
circumstances, it is or is not negli- 
gence to use wood as fuel for their 
engines, the cvidence showing that 
there is more danger from the use of 
wood than from coal.—- ROBINSON ov. 
New Bronawick Rr. Co. (1883), 23 
N. B. R. 323.-—-CAN. 

1. —— Engine known ta be defective.] 
—CANADA ATLANTIC Ry. Co. v. Mox- 
LEY (1888), 15 S. C. R. 145.—CAN. 

m. ——- Engine on heary up grade 
— Buildings destroyed close track.|— 
NORTH SHORE RY. Co. v. MCWILLIE 
(1890), 17 S. C. R. 511.—CAN. 











1.eo —-—~, }-—~ FOURNIER t. 
CANADIAN PactFic Ry. Co. (1896), 33 
N. B. 565.—CAN. 

Oo. —— Onus of proof.}—OATMAN vt. 
Micnia CENTRAL Ry. Co. (1901), 


AN 
10. L. R. 145; 21 C. L. T. 107.—CAN. 
p. —— Injury to passengers on 
station Eel hy FP er vw. CALE- 
Doman Hry., (1912} 8. C. 339.—8COT. 
. Contributory negtigence-—— Hay in 
Pt exposed to sparks.}-—Where "8 


or falling upon, the barn, that will not 
disentitle im to recover if defts. 
nuight, by the exercise of ordinary care 
& caution on their part, have avoided 
the consequences of pltf.’s carelessness 
or neglect.-— ROBINAON ». NEW BRUNK- 
wick Ky. Co. (1883), 23 N. B. R. $23. 
—CAN. 


ro —— ——.] —CAMPRELL v. Mc 
Greuor (1888), 29 N. LD. R. O44 
CAN. 

t. —— When good defence.| —-WINNI- 
PEG OIL Co. v. CANADIAN NORTHERN 
bi Pte (1911), 21 Man. L. Kt. 274. 


u. Cause of fire-~Fire sherily after 
passing of engine.|— The fact that 
shortly aftor the passing of a locomotive 
a fire is seen near the railway ieee 
where none existed before, is prim 
fact. evidence that tho fire originated 
from sparks from the locomutivo.— 
R. v. CANADIAN Pacivic Ry. Co. (1905), 
Ca L. R. 286; 1 W. L. R. 89.—- 


—— 
6 


x. ——.}--BEAL v. MICHIGAN 
CENTRAL Ry. Co. (1909), 14 O. W. RB. 
ee O. W. N. 80; 190. L. R. 502. 








; —— Engine not t cted.} 
KERR ©. CANADIAN Pactric hey. Co. 
(1913), 18 B. C. R. 389; affd. (1913), 
49 8S. C. R. 33.—CAN. 


b. Preaum: againad railwa 
—No other cause of fire.)— 
If it appears from the evidence tha 
there was no other possible cause for 


ae 





sparks must have carried the fire anu 
unustial distance, & (that no evidence 
was given as to the condition of tho 
smoke-stack & nettlig at the time 
TAIT w. CANADIAN PacrFie Ry. Co., 
BAIN 0. CANADIAN Pacsrig RY. Co., 
Keubrerr ve. CANADIAN Pacreio Ry, 
Co. (1906), 3 W. L. it. 45%; 10 Man. 
L. R. Sut, cy CAN. 

c. —-—-—— No other probable cause 

of fire.\j—In the absenoo of evidence 
of any other probable suures, evidence 
that three looumotives of a deft. 
railway co. passed the spot where a 
firo originated about the time of the 
fire is evidence from which a jury 
might not Improbably infer that tho 
firs was cansod by sparks emitted from 
one of these locomotives.--HEARN & 
TRADERS NATIONAL Bank vr. NRLAON 
& Fr. SHEPPARD Ry. Co. (1915), 8 
W. W. TR. 09.---CAN. 
d. Though efficient ap- 
paratua filted-~—-J shal esas not con- 
elustve. J-— Rioux or. KK. (1923), 14 
Exeh. Cc. KR. 485. -~CAN. 

eo ~~ ire on ne side 
of track.j-~SkKIBKL t. GRAND TRUNK 
Liane hy. Go., (1920] 2 W. W. R. 
416; 520. L. Kh, 423; 13 Sask. L. RB. 
934.,---CAN. 

{ ~—-- Onua of provof-.}— CHAMBER 
LAIN . HR. (1908), 5 HK. L. mR. 441, 
445, 446.—CAN. 

: Proof of — Neceestty for.) 
—MARGACTHH t MACKENZIE & WH 
(1915), 32 WwW, L. H. 162 , 34 W. le R 
$65.; 10 WwW. WwW. R. 679.—CAN. 


meen eee ee 
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Sect. oS ey for injury: Sub-sect. 3. B.; sub- 
sect. 4. Sect. 6.} 


pensation under Railway Fires Act, 1905 (c. 11).— 
A.-G. v. GREAT WESTERN Ry. Co., (1924] 2 K. B. 
1; O38 L. J. K. B. 624; 131 L. T. 222; 40 T. L. BR. 
255; 68 Sol. Jo. 500; 88 J. P. Jo. 86. 

574. Particulars of damage — Form of state- 
ment.]—A.-G. v. GREAT WESTERN Ry. Co., No. 
573, ante. 

575. Statement of amount claimed.]— 
By Railway Fires Act, 1905 (c. 11), 8. 1 (1), when 
damage is caused to agricultural land or to agri- 
cultural crops by fire arising from sparks or cin- 
ders emitted from any locomotive engine used on a 
railway, the fact that the engine was used under 
statutory powers shal] not affect liability in an 
action for such damage; & by Railway Fires Act, 
1905 (c. 11), s. 1 (3), the sect. shall not apply in 
the case of any action for damage, unless the claim 
for damage in the action does not exceed £100. 
By Railway Fires Act, 1905 (c. 11), 8. 3, this Act 
shall not apply in the case of any action for 
damage by fire brought against any railway co., 
unless notice of claim & particulars of damage, 
in writing, shall have been sent to the said railway 
co. within seven days of the occurrence of the 
damage as regards the notice of claim, & within 
fourteen days as regards the particulars of 
damage :—~Held: the particulars of damage re- 
quired by Railway I‘ires Act, 1005 (c. 11), 8. 3, to 
be sent to the railway co. must contain a state- 
ment of the amount of the claim in money.— 
MARTIN v. GREAT EASTERN Ry. Co., [1912] 2 
K.B. 496; 811. J. K. B. $25; 106 L. T. 884. 
Annotation :-—Expld. A.-G. v. G. W. Ry., [1924] 2 K. B. 1. 

576. Claim rejected for informality—Right of 
action on amended claim.|—A.-G. v. GREAT WEsT- 
ERN Ry. Co., No. 573, ante. 

577. Compensation --- Measure of.]——Gibson v. 
Soutu-Hastern Ry. Co., No. 572, ante. 

578. —--- Actual damage exceeding statutory 
Iimit-—-Right of action not affected.|—A.-G. v. 
GREAT WESTERN Ity. Co., No. 573, ante. 

579. Right to join claim for damages— 
Where negligence  alleged.)—A.-G. v. GREAT 
WESTERN Ry. Co., No. 573, ante. 








SUB-SECT. 4.—COMPENSATION, 


Sce COMPULSORY PURCHASE OF LAND, Vol. XI., 
pp. 132 ef seq. 

Compensation for damage to crops—Fire caused 
by engine sparks.|—-See Nos. 572, 573, ante. 


Sect. 6.—LIABILITY IN RESPECT OF DANGEROUS 
PROPERTY. 

580. General rule.|— The duty of a railway co. 
towards persons resorting to their stations & vards 
in the ordinary course of business is not higher 
than that of the occupier of private premises 
towards invitees resorting to such premises in 
the ordinary course of business as laid down in 
Indermaur v. Dames (1867), L. R. 2 C. P. 611. 
The duty of the railway co. in such a case may be 
stated to be a duty to take reasonable care that 
their salary are reasonably safe for persons 
using them in the ordinary & customary manner 


PART VI. SECT. 5, SUB-SECT. 4. 


he For damage cathe yy m7 eh 
oO. powere——~ r remedy 
action or arbitration.) —— B -f 


— ARRETT vt. 
CaNADIAN Paoirio Ry. Co. (1906), 16 83.—IR. 


Man. L. R. 549, 558.— CAN, 


m.~——~ aie Co Gane v. DUBLIN & 
DroaHepa Ity. Co. (1857), 71.C.L. R. 


RAILWAYS AND CANALS. 


& with reasonable care. A railway co. Cecu ee 
a station yard with an approach thereto. Itf. 
was in the habit of goin fimise lf or sending his 
driver to the station yard with a horse & cart to 
receive or deliver goods. The yard was bounded 
on part of one side by a sloping bank, unfenced at 
the bottom of which was an open culvert. Both 
pltf. & his driver knew the place well. On the 
occasion in question the driver drove the horse & 
cart to the yard, & loaded some sacks of flour, 
which were consigned to pltf., on to the cart from 
a railway truck on a siding at one side of the 
yard. e then drove the horse & cart up to the 
door of the weighing office. The sloping bank 
was about 40 feet behind the cart. He left the 
horse & cart unattended, as he & other drivers 
usually did when they went in to sign for goods, 
& went into the office, where he remained for a 
few minutes. The horse in his absence backed 
the cart over the bank, & was dragged backwards 
into the culvert & injured. In an action in the 
county ct. against the co. for negligence in not 
fencing the bank, the jury found a verdict for pltf. 
The county ct. judge entered judgment in accord- 
ance with the verdict :—Held: there was no evi- 
dence of any breach of duty on the part of defts. 
causing the accident, & they were thercfore 
entitled to judgment.— NORMAN v. GREAT WESTERN 
Ry. Co., [1915] 1 K. B. 584; 84 1. J. K. B. 598 ; 
112 L. T. 2663; 317. L. R. 53, C. A. 

Annotations :—Apld, Brackley v. Mid. Ry. (1916). 85 L. J. 

K. B.1596. Refd. Elliott 7. Noberts (1915), 32 T. L. R. 

1; Cox v Coulson, [1916] 2K. B. 1773; Walker v 

Crabb (1916), 33 T. L. hk. 119; Maclenan te. Segar, (1917) 

2K. KB. 325; Dunster v. Hollis, [1918] 2 Kk. B. 795; 

Fairman tv. Perpetual Investment Bldg. Soc., [1923] A.C. 

Ms eee Docks & Harbour Board v. Procter, [1923] 

ere S006 Py 

581. Whether property safe—Question for jury 
—No interference by court.]|—Where the question, 
whether or not a railway co. has been negligent, 
depends upon the nice distinction between that 
which is reasonably safe, & that which is not so, 
it is a question entirely of degree, & one exclusively 
& emphatically for the decision of a jury; & 
where a jury, with all the evidence before them, 
have found a verdict, the ct. will not interfere to 
disturb their finding by granting a rule to set the 
verdict aside on the ground that there was no 
evidence of negligence. 

Defts. . . . were bound to provide proper steps 
in the first instance at this station, & to keep them 
in good repair afterwards (CLEASBY, 83.).— 
LEISHMANN v. LONDON BRIGHTON & SOUTH 
Coast Ry, Co. (1870), 23 L. T. 712 ; 19 W. R. 106. 

582. Duty to fence.|]— BURGESS v. GREAT 
WESTERN Hy. Co., No. 275, ante. 

583. In respect to passengers.|—Upon a 
train on defts.’ line of railway arriving at a station, 
the two or three foremost carriages, in one of 
which pltf. was a passenger, overshot the platform 
of the station, & where the carriages stopped, the 
line of railway was on an embankment some 
height above a roadway. The night was rather 
dark & there was no light in the carriage, & no 
stationary light on the platform, nor was there 
any fence on the top of the embankment. between 
it & the roadway beneath. Upon the train stop- 
ping, pltf., knowing that the carriage had overshot 
the platform & without waiting to see whether it 
would be backed to the platform, got out of the 
carriage in the dark, & in doing so missed his footing 
& fell forward over the embankment into the 





PART VI. SECT. 6. 
n. “ite Spe pe safe access 2 
station— riendso 8. 
Boann oF Lanp & Wonks 


LANGTON ¢t. 
(1880), 6 Vv. L. «) 316.—AUS., 
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roadway beneath; & in an action by him to 
recover damages for the injury thereby sustained : 
—Held: on the facts stated the co. were not guilty 
of negligence & were not liable. 

No doubt there is a duty on a railway co. to 
fence their line, but that is a duty towards persons 
who are off the line to prevent them from straying 
or getting upon it. There is no duty in them to 
fence as towards passengers or persons who are 
already on the line (BRAMWELL, B.).—HARROLD v. 
GREAT WESTERN Ry. Co. (1866), 14 L. T. 440. 
Annotations :—Apld. Siner v. G. W. Ry. (1869), Pe RK. 4 


Kxch. 117; Pint vw. Mid. Ry. (1870), 31 L. T. 836. > 
wockls foun & South Kastern Ry. (1870), L. R. 


584. ——.] — Pltf. was a passenger by 
defts.’ railway, to be carried from Y. to T. To 
reach T. it was necessary to travel over a line 
belonging to another co.; while passing over the 
latter line, the train in which pltf. was came into 
collision with a bullock, which had strayed on to 
the line from an adjoining field, by breaking 
through the fence. The fence was, in fact, defec- 
tive, but had been lately repaired, & was apparently 
in good condition. Pitf., being injured by the 
collision, sought to recover damages from defts. : 
—Held: (1) Railways Clauses Consolidation Act, 
1845 (c. 20), s. 68, imposes no duty on a railway 
co. towards their passengers to rag up the 
fences; & (2) railway cos. are not bound, at 
common law, to maintain fences sufficient to keep 
cattle off the line under all circumstances, but are 
bound to use every reasonable care to prevent 
them straying on to the line. 

(3) The ct. ... laid it down that although 
there was an absolute obligation on the part of 
the railway co., as between themselves & adjoining 
occupiers to keep the fences in repair, there was 
no such obligation on them as between themsrlves 
& passengers.—BuXTON v. NortH EASTERN Ry. 
Co. (1868), L. R. 3 Q. B. 540; 9B. & S. 824; 
37 L. J. Q. B. 258; 18 L. T. 795; 32 J. P. 661 ; 
16 W. R. 1124. 





Annotations :-—Generally, Refd. John tv. Bacon (1870), 
a2 RR. 5 CG. PRP. 437; Thoinas tr. Rhymney Ry. (1871), 
L kh, 6 Q B. 266. 





In respect to cattle.}] — BUXTON v. 
NorTH EASTERN Ky. Co., No. 584, ante. 

686. --—- —---- Brought to railway LAU rd 
The first count of the declaration stated that defts. 
were the owners & occupiers of a railway, & of a 
station thereon for the loading, unloading, etc., 
of cattle carried thereby, & of a yard adjoining 
the station & railway, into & through which yard 
cattle brought by the railway to the station were 
used & accustomed & were obliged to pass in 
going from the station to a certain common high- 
way near thereto; & that defts., by reason of the 
premises, ought to have made & maintained good 
& sufficient fences between the said yard & the 
railway, so as to prevent cattle lawfully being in 
the yard from straying thereout into & upon the 
railway ; but that they omitted to make & main- 
tain such fences, whereby a bull of pltf., lawfully 
being in the yard, on his way to the highway, 
without defauit or negligence on his part, strayed 
from the yard on to the railway, & was killed by a 
passing train :—Hrld: there was no liability 
upon the co., either by the common law or by 
Railways Clauses Consolidation Act, 1845 (c. 20), 
s. 68, to fence their yard from the railway, & con- 
sequently that the count disclosed no cause of 
action.—RosBERTs v. GREAT WESTERN Ry. Co. 
(1858), 4 C. B. N. S. 506; 27 L. J. C. P. 266: 
22 J. P. 723; 4 Jur. N.S. 1240; 140 E. R. 1188, 
annotations :-— Rooth ¢r. N. E. Ry. (1867), L. R. 2 

rr Ras 173. Hounsell r. Smith (1860), 8 W. R. 
J.—-VOL. XXXVIII. 


-_—— 





587. ——-  ----— j}-—LocKkwoop v. GREAT 
EASTERN Ry. Co. (1897), 13 T. L. R. 418, D.C. 
588. --—- Dangerous coal hole—Not on recog- 
nised footpath.]—-Pltf., between five & six o'clock 
in the evening of Nov. 26, went to defts.’ station 
at Ripon for the purpose of arranging for the 
sending some goods by defts.’ railway, &, in tho 
absence of the station master for whom he in- 
quired, he was referred by a clerk in the booking 
office to the foreman of the porters, by whom he 
was told that he could havea truck for the purpose. 
epon his then asking the foreman if he could have 
a trolly, or light four wheeled truck, which vehicles 
the co. were in the habit of letting on hire to the 
ublic at & from their station, in which to move 
lis goods from the town to the station that night, 
the foreman told him that he would have to go 
across to the goods station, & arrange with the 
men there about. moving his goods, & he pointed 
out the way to pitf. by saying, '' you will have to 
go round this way. & go over to the goods station,” 
indicating the direction with a lamp which he 
held in his hand; the way being across the Jines 
of the railway, & not. by any recognised footpath. 
Plitf. could see the lights in the goods station on 
the opposite side, but between it & the platform 
where he then was there were the usual passenger 
lines of railway, & the opposite platform, & beyond 
that shunting siding, & lines of rails for gooda 
traflic, which latter lines were built or laid upon 
arches. These arches, it appeared, were used by 
the co. as depots or receivers for storing coal. 
each receiver occupying the width between the 
rails, & being of considerable depth, & paved at 
the bottom with stone. PItf. proceeded across 
the line, in the direction pointed out to hitn, 
as nearly as he could, & had got just beyond the 
opposite platform when he was stopped by an 
empty coal truck standing across the line, where- 
upon he diverged slightly to the right, & passed 
square across or behind the end of the truck, & 
in passing over the next line of rails, on his way 
to the goods station, he fell into one of the empty 


| coal receivers above-mentioned, & was seriously 


injured, There were no lights at all on the spot 
to distinguish the hole from the rest. of the ground, 
nor any fence or guard of any kind, nor anything 
to indicate the existence of any danger. Upon 
pitf.’s evidence to the above effect) having been 
given, the judge directed the jury that there was 
no evidence of negligence on the part. of defts., & 
that there was evidence of contributory negligence 
on pltf.’s part in his not looking out, & in his 
going across in the dark in a place where there 
was no recognised footpath, & that they ought to 
find for defts., which they accordingly did; & 
upon a bill of exceptions to that ruling :-—Held: 
upholding the exceptions there was a case to go 
to the jury, & therefore there must be a venire de 
novo.—PADDOCK v. NORTH-EASTERN Ky. Co. 
(1868), 18 L. T. 60, Ex. Ch. 

588. - -- Protection nullified by snowdrift-— 
Sheep climbing on to track.]— CrircHLow v. LON- 
DON & NorTH-WeEsTEnN Ry. Co. (1866), 12 
T. L. R. 347, D.C. 

590. - Dangerous slope bounding station 
yard—Famillar to injured party.|— MANCHESTER, 
SHEFFIELD & LINCOLNSHIRE Ry. Co. v. Woopn- 
cock, No. 546, ante. 

5 








: ——-..}—- NORMAN v. GREAT 
WEETERN Ry. Co., No. 580, ante. 

592. Duty to light--Where no right of access. }-— 

Pappook v. NorTH-EastTEeRN Ry. Co., No. 688, 


ante. 


593. —— —-—.] — Action brought to recover 
compensation for injuries sustained by pitf.,on the 
AA 
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Sect. 6.—Liability in respect of dangerous property. 
Sect. 7. Part VII. Sects. 1,2 & 3.] 
S. was a 


premises of defts., the G. W. Ry. co. S. ws 
passenger on the defts.’ railway to Chelsea Station ; 
she got out there & proceeded, under the direction 
of one of the co.’s servants, along the platform with 
the view of leaving the station; finding no place 
of exit, & there being no person present, she 
arrived at the termination of the platform, & then 
proceeded down an incline on to the line of rails ; 
an engine coming up, caught her clothes & she 
sustained considerable injuries. It was dark at the 
spot where the accident occurred, & there were no 
lights beyond the platform. B., the judge at the 
trial, nonsuited pltf., on the ground that there was 
no evidence of negligence on the part of defts. to 
go to the jury :—Held: the judge was right; 
there was negligence on the part of pltf.,-—she 
had gone on to a place where she ought not, & 
the question of sufficiency of lights did not arise.—— 
Suyort v. GREAT WESTERN Ry. Co. (1669), 34 
J.P. 135. 

594. -—-—- Station approach.]-- By a private 
Act of Parliament a railway co. was empowered 
to maintain certain posts which led into their 
station yard, & which had been erected by them 
in the highway, & renew & replace the same in 
the same site & position. 

The duty of lighting the highway & the 
approaches to the station was vested in the local 
authority. By virtue of regulations made under 
Defence of the Realm Consolidation Act, 1014 
(c. 8), the lighting of the streets had been con- 
siderably reduced, with the result that the pltf., 
who was the driver of a taxi-cab, when entering 
the station yard upon a dark night, failed to 
see the posts & collided with them. In an action 
brought. by him claiming damages for negligence 
in that they had failed to take reasonable pre- 
cautions by lighting or otherwise making con- 
spicuous the presence of the posts to the public 
lawfully using the highway :—Held: though it 
was a well-settled principle of law that statutory 

owers must be exercised with reasonable care 
obviate risks to others, in the present case the 
risk arose not from what defts. were doing, but 
from the existence of the gate posts legalised by 
soct. 31 of their Act of 1902, coupled with the 
diminution of light necessitated by the exigencies 
of the war & the regulations, & therefore the 
action failed.—Grear CrEntray, Ry. Co. v. 
Hew tert, (1916) 2 A. ©. 511; 85 L. J. K. B. 
1705; 115 L. T. 840; 82 T. L. R. 7073 60 Sol. Jo. 


RAILWAYS AND CANALS. 


678; 14 L. G. R. 1015, H. L.; revag. 8. C. sub 
nom. HEWLETT v. GREAT CENTRAL Ry. Co., 
114 L. T. 713. C. A. 


tations :—Reld. Morrison v. Sheffield Corpn., [1917] 
wrk. 866; Sheppard v. Glossop Corpn., (19821) $ 


K. B. 132. 

595. Duty to provide safe staircase to platform.] 
—DLEISHMANN v. LONDON, BRIGHTON & SOUTH 
Coast Ry. Co., No. 581, ante. 

596. Duty to persons crossing line—In un- 
authorised places.|—There is no duty upon a 
railway co. acquiescing in persons crossing a 
portion of their line in no definite track to use 
care for the protection of those persons.— 
TTaAkRISON v. NortTH Eastern Ry. Co. (1874), 
29 L. T. 844; 22 W. R. 335. 

597. Duty to provide suitable mode of egress— 
Horses injured in crossing line.|—BuoRTON v. 
MANCHESTER, SHEFFIELD & LINCOLNSHIRE Ry. 
Co., No. 277, ante. 

Duty to guard cellar opening on platform.]— 
Sce NEGLIGENCE, Vol. XXXVI., p. 51, No. 312. 

Duty to protect premises accessible to children. |— 
See NEGLIGENCE, Vol. XXXVI., pp. 68, 70~72, 
Nos. 4338, 434, 450, 457, 460, 468, 471. 

Injury arising from use of defective machinery — 
To mere licencee.]|—See NEGLIGENCE, Vol. XX XVI., 
p. 48, No. 204. 

Injury arising from defective coal-cell cover— 
To invitee.|—See NEGLIGENCE, Vol. XXXVI., 
p. 38, No. 219. 

Injury to person using highway under railway 
bridge—Fall of loose brick.]|—See NEGLIGENCE, 
Vol. XXXVI, p. 91, No. 603. 

Level crossings.]—See Part IV., ante. 


Sect. 7.~—-BYE-LAWS. 


See Railway Regulation Act, 1840 (c. 97), 
ss. 7-10; KRegulation of Railways Act, 1889 
c. 57), 8. 7; Railways Clauses Consolidation Act, 
1845 (c. 20), as. 108-111. 

Validity.|—Sce Carriers, Vol. VIII., pp. I11, 
112, Nos. 748-753. 

Publication.]|—See CARRIERS, Vol. VIII., p. 110, 
No. 747. 

Bye-law as public document—Admissibility in 
evidence.|——See EVIDENCE, Vol. XXII., p. 315, 
Nos. 3075, 3078. 

Offences under bye-laws.|]—See Carrigns, Vol. 
VIII., p. 110, Nos. 741-746. 


Part Vil.—Railway Companies and their Servants. 


Secr. 1.—LIABILITY FOR INJURY TO SERVANTS. 

598. Injury to platelayer — Failure to warn of 
approaching engine.|—BarkEer v. Lonnon & 
aaa Ry. Co. (1891), 8 T. L. R. 81, 
599. Injury through disobedience of orders.]— 
VicKERY v. Great EASTERN Ry. Co. (1898), 79 
L. T. 121; 147. L. R. 662. 


Where in common employment.]|—See Master 
& Servant, Vol. XXXIV., pp. 207-209, Nos. 
1697, 1706, 1709, 1716. 

Risks undertaken by servant—Concealed danger.) 
— See MASTER & SERVANT, Vol. XXXIV., pp..200, 
206, Nos. 1638, 1686. 

Breach of duty by company.|—See MasTER & 


| SERVANT, Vol. XXXIV., p. 202, No. 1650. 





PART VI. SECT. 7. | 


0. Validity — Instruction in working 
time table— Applicable to operation 
of whole syetem.)}-—BROTHERHOOD OF 
LOCOMOTIVE ENGINEERS v. CANADIAN 
Pactric Ry. Co. (1990), 96 Can. Ry. 
Cas. 321.—-CAN, 


PART VII. SECT. 1. 


580 1. Znfury through dianbedience of 
orders.}-—-The conductor of a special 
f ht train travelled upo 
motive, & was killed by a collision. 
Upon an action by his administratrix 
it appeared that the rules of the rail- 


hott Fi rohibited his so travelling :— 
Heid: pitf. was properly non-suited.— 
STOKER v. WELLAND Ky. Co. (1863), 
13 C. P. 386.—CAN, 


690 fi. ———-.}—-GrRanpD TRUNE Ry. 
Co. OF CANADA t. BKETY (1904), 35 
S. C. R, 296.—CAN, 


n the toco- 


Part VII.—Rattway ComMPANIES AND THEIR SERVANTS, 


Sect. 3.—OTHER MATTERS. 


Bye-laws regulating servants’ conduct.}— See 

Clauses 

(c. 16), ss. 134-127. 
Regulation of hours of work.) —WNSe 

of Railways Act, le aes 

Regulation Act, 1893 (c. 20), s. 1. 


Deductions from wages—Contributions to benefit 


Injury through negligence of third party.]— 
Vol. XXXIV., p. 191, 


Liability for accident or death.]—Sce, 
Master & SERVANT, Vol. XXXIV., pp. 194-237, 
NEGLIGENCE, Vol. XX XVI., pp. 


See MasTeR & SERVANT, 
No. 1566. 


Nos. 1580~2029 ; 
127-142. 


Workmen’s Compensation Acts.]—See, generally, 
Master & SERVANT, Vol. XXXIV., pp. 238-501, 


Nos. 2030-4137. 


Sect. 2.—RAILWAY POLICE. 
Right to employ.]|—See Poticr, Vol. XXXVITI,, 


p. 184, Nos. 75, 76. 


Liability for acts of police.|—See Masrer & 
SERVANT, Vol. XXXIV., pp. 132, 135, 136, Nos. 


1008, 1009, 1046, 1054. 


Expenses of special constable.]|—Sce PoLice. 


Vol. XXXVITI., p. 184, No. 74. 


699 tii, ——.]—An engineer was killed 
by reason of the derailment of a train 
driven over a “sink hole’ at a rate 
of speed in excess of 5 miles per hour 
in violation of the express prohibition 
of the railway co :—Held: the failure 
of the engineer to observe the express 
order of the railway co. was the proxi- 
mate cause of the accident.—-LieEVIS 
v. GRAND TRUNK Pacirio Ry. Co. 
(No. 2) (1914), 29 W. L. &R. 909; 7 
W. W. RR. 501.—CAN. 

599 iv. .]--TURGEON v. R. (1915), 
My Iexch. C. 2. 3313 518. C. Rt. 5388.— 





p. J | ury through breach of  statu- 
tory duty by company or servants— 
Failure to stop at = crossing.|-—-GQREAT 
WEATERN Ry. Co. OF CANADA 1, 
BROWN (1879), 3S. C. bt. 159. —CAN. 

Qo oe WA RAILROAD 
a McKay (1908), 405.0. Ro Zod. 


teamed 
e 


ro —— Failure to pack frog.| -~ 

CLEGG t. GRAND TRUNK Ry. Co. 
(1886), 10 O. R. 708.--CAN. 

—~-.J—LeE May tm CAaNna- 





t. 

DIAN PacIFIC Ry. Co. (1889), 18 O. BR. 
$14; 17 A. R. 293.—CAN. 

a. Failure to raise’ bridye 
to required height.|\—MCLAVGHLIN | v. 
GRAND TRUNK Ky. Co. (18860), 12 
O. R. 418.—CAN, 

b. Failure to leare prescribed 
headway between car d& overhead bridge.) 
—A railway co. is Hable in damages 
for the death of a brakesman caused 
by the car being so high as not to leave 
the prescribed headway hetween_ it 
& an overhead bridge.—ATCHESON 1. 
GRAND TRUNK Ry. Co. (1901), 21 
C. lL. T. 108 ; 1 O. L. h. 168.—- CAN. 


oC. No look-out on front car 
while train backing.|}|-—-LAMOND tv. 
GRAND TRUNK Ry. Co. (1908), 16 
O. L. R. 365; 11 O. W. AK. 442,—GAN, 


d. Failure to provide frogs.J— 
Rice v. OTTAWA & GATINEAU VALLEY 
Ry. Co. (1894 )» Q. R. 6 Ss. Cc. 33.—CAN. 


e. Failure to have light on rear 
end of train.)—A conductor in deft.’s 
employ while e in the orm- 
ance of the duty was killed by a train 











ene 








which was be moved backwards in 
the station :—Held > by omitting 
to have a light on the rear end of the 


train the way co. failed in its duty 
& this constituted prima facie evidence 
of negligence.—-CANADIAN Paciric Rr. 
Co. ae BOIBmsEAU (1902), 32 S.C. BR. 424. 


{. —— Defects in equipment of tratn.} 
—MAKARSEY v. CANADIAN PACIFIC Ky. 
Co. (1904), 15 Man. L. RK. 53.—CAN. 


on 


gener ally Companies 
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Consolidation Act, 18145 


1889 (c. 57), 8s. 4; Railway 


fund.|—See Facrorres, Vol. XXIV., p. 939, No. 


269, 


Fidelity guarantees.]— Sce 
| XXVI., p. 178, No. 1302, 1303. 
Summary termination of employment—By ser- 
vant-—-Danger to personal safety.|—-See MASTER & 
SERVANT, Vol. XXXIV., p. SI, No. 59%. 


GUARANTEE, Vol. 


Offences by servants.]-—-See Railway Regula- 


; 3s. 1 


g. ~-— -J-—MUMA t. CANADIAN 
Paciric Ky. Co. (1907), 9 OW W, RR. 475; 
14 0. L. R. 147.—CAN. 

h. -— - -——.J—ScoTr or. UCANA- 
DIAN Paciric Ry. Co. (1909), 19 Man. 
L. R. 29.—CAN, 

k. ----- ~--- ~.)—-STONK ot 
DIAN) Pacirio Hy. Co. (1912), Zt 
QO. W. OR. 7855 3 OO. WL ON, 978: 26 
O. 1. R.’2b: 4D. L. Kh. 780.--CAN, 

I. -—— Fatlure to warn of approuch- 
ing engine.J—Railway Act, 1906, 
ss. 274, 275, 287, as to giving warding 
of the approach of trains, were meant 
for tho protection of employees as 
well as oof the poblte.--Prerrir.sor. 
CANADIAN NORTHERN Hy. Co. C1YE2), 
22 W. In R. 2655 38 WW. OR. Th 
0. 0. 2. 64550 23 Man. be b. 203. 


CANA- 


CAN. 

m. ---~- Failure to procecd with 
caution near wreck cone. |-- WAKASH EY. 
(Co. tt. FoLLiek (Ont.) (Civ2d), Gu 
BLO. R374. ~-CAN, 

n ~~ Dominion railway—- Applica- 


tion of provincial statute.) - MONKHOUSE 
YY GRAND TRUNK Ry. Co. (1884), & A, 
R. 637; 3 Cart. 289.— CAN. 

0. ——— Fuilure to“ provide” look-out 
during “repairing” of permanent way 
where “danger ta likely to arise.”") - 
FERGUSON 1 NORTH BRITISH Ry. Co., 
{1915] 8S. ©. 566.—SCOT. 

aa. Injury through direct d& uitful act 
—-Jntererntion to prevent accident.) 
ANDERSON t. NORTHERN Wty. Co. 
(1876), 25 Cc. P. 301.—-CAN. 

bb. ——- --— -.}—HaAlIon vv. GRAND 
TRUNK Pactric Ry. Co. (1914), 30 
W. L. RR. 173: 7 We. OW. OL. ROO; 8 
Alta. L. It. 153.—CAN. 


co. Injury to cngineman aritving ac- 
cording lo instructions of conductor— 
Obedience to company’s requlations.j-— 
GRAND TRUNK Ky. Co. OF CANALA 1, 
MILLer (1902), 32 S.C. It. 454.— CAN. 


dd. ———  —-—.} — SMITH «. GRAND 
TRUNK Ry. Co. (1912), 23 O. W. R., 
Eye > 4O0.W.N. 42; 8D. L. R.171.— 


ee. Injury through defective construc- 
tion of road-bed.J—QuEBKC & LAKt 
Str. Joun Ky. Co. v. JULIEN (1906), 
37 Ss. C. R. 632.—CAN. 


ff. Injury while on own busincas.}—~ 
SKULAK t. CANADIAN NORTHERN Hy. 
Co. (1910), 20 Man. L. R. 242.—CAN. 


gg. Infury whtle on unnecersaary & 
unauthorised work for personal con- 
venience—All statutory warnings given.) 
—CUNNINGHAM 0. MICHIGAN CENTRAL 
Ry. Co. (1912), 22 O. W. R. 4813; 3 
O. WN. 1395; 4D. L. It. 221.—CAN. 


tion Acts, 1840 (c¢. 97), as. 18, 145 1842 (ec. 55), 


hh. logury through failure of workman 
fo abserre raules.| -SAMBON ¢. RK. (E993), 
15 Fexeh. (. 74.) CAN, 

kk. Liahility of prinetpal --Work “in 
the way of priucipal's trade or businesa.’’ | 
-He Risawoop & RERR BROTHERS 
(1914), 28 Wl. Ht. 2685 6 WW, ot 
42, - CAN. 

NH. Jnjury through sudden stopping 
of train.) —The stopplaig of a train go 
suddenly aa to enuse Ghe breaking of a 
hnuckle pin between Che cars & tho 
throwing down of a train hand who was 
Passing fron one of aneh ears to thea 
others: Held: to’ justify a jary dn 
tnding negligence on the part of tha 
railway co. WoORSLEY or CANADIAN 
NoORribRn Ry. Co. CGlask.), (Ub y 3 
WoW. OR. 6385 43 DL da. dt. 287.-- 
CAN. 

mm. Jajary through failure to give 
rarniig. | An ehizine firoman, while 
erossinig his enoployoer’s railway track, 
was Killed by being crushed between 
Care, One of which was abot against. 
the other by reason of a Joaded ear 
having been xktarted on an tueline on 
the frncek by other employees > Meld: 
Qo jury Was Justifted dn finding that. the 
railway co. was negligent, whon ears 
were thos started an the track, du not 
having a aman to warn ¢inployens 
crossing the track. Gipprnags ov, 
CANADIAN NoRkMisry Ky. Co. (Maak.), 
ee WLW. RR. KAS SBD a. at. 3. 


ae 
. 


nn. Injury while crossing bridge ~ 
Jrailure to observe regulafiona.)- Coming 
vm TOWNSEND (PP. BL 2.) Cibeh), 70 
DL. Kh. 278. CAN. ® 


PART VII. SECT. 2. 


00. Krtlent of authority.) - Constadiles 
appointed under Rallway Act, 
300, have, under sect. 301, authority 
throughout the Dominion wherever 
the Dominion pela runs within the 
preseribed limit. of diatance from. the 
railway.—Ht. v. O'BRIEN (Alta.), PEOEY | 
3OW. W. ih. 469. CAN, 


PART VII. SECT. 3. 


pp. Dismissal without notice -- Spectal 
contract as ta wayes.| - NOBLE 0. NEW- 
FOUNDLAND GOVENMANMENT (1902), 8 
Nitd. LD. Lt. 574.-- NFLD. 

aq. What cluima ure within Smatt 
Clnima Act.) -The onty claims which 
come within the Govt. Raflwaya Small 
Claims Act. are those arising out of 
the operation & not out of the con- 
atraction of the rallway.—LEWwis ov. 
GOVERNMENT [v8. (GENERAL MANA- 
GER) (1917), 5 N.S 3t, 326; 33 
ID. L. HH. 20,---CAN. 
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Part VIII.—Offences against Railway Company. 


Obstruction of officers of company.]—See Mail- 
way Regulation Act, 1840 (c. 97), 5. 16. 
ffences by passengers.|—Sce CARRIERS, Vol. 
VIIL., pp. 108-118, Nos. 728-763. 
Removal of passengers.]——Sce CARRIERS, Vol. 
VIII., pp. 1138-115, Nos. 764-770. 
Arrest of offender.|-—Sec Railway Clauses Con- 


solidation Act, 1845 (c. 20), s. 154; CARRIERS, 
Vol. VITI., pp. 115-117, Nos. 771-783. 

—— By company’s servant.|—See Master & 
SERVANT, Vol. XXXIV., pp. 135, 136, Nos. 1045, 
1048, 1055. 

Malicious damage to railways.]—See CRIMINAL 
Law, Vol. XV., pp. 1035-1036, Nos. 11,671—11,685. 


Part 1X.—Controlling Powers of Ministry of Transport. 


Srcr. ].—IN GENERAL. 

See Regulation of Railways Act, 1871 (c. 78); 
Ministry of Transport Act, 1919 (c. 50). 

Inspectors.|— See Regulation of Railways Act, 
1871 (c. 78), 88. 3, 4. 

Arbitration.]-—See Railway Companies Arbitra- 
tion Act, 1859 (c. 59); Regulation of Railways 
Act, 1868 (c. 119), 88. 30-82; Board of Trade 
Arbitrations, ctc. Act, 1874 (c. 40). 

Construction of roads, bridges & other works.|— 
See Railways Clauses Consolidation Act, 1845 
(c. 20), 8. 66; Railways Clauses Act, 1863 (c. 92), 
8. 4, 


Secr. 2.-- ENFORCING ACTS OF PARLIAMENT. 
ak Railway Regulation Act, 1844 (c. 85), ss. 


600. Proceedings by Attorney-General—On cer- 
tificate from Ministry of Transport.}—If railway 
cos. contravene or exceed the provisions of their 
Acts of Parliament, or of any general Act, the 
Board of Trade may certify the same to the A.-G. 
in Jéngland, or Ireland, or to the Lord Advocate 
for Scotland, who may take proceedings by 
information, or otherwise to enforce the due 
adeeb of the provisions of such Acts of 
arliament. 

Where, upon an information filed in this ct. 
under this statute, it manifestly appears that a 
pure legal question will arise upon the construc- 
tong of several Acts of Parliament, the ct. will 
direft a special case to be argued before a ct. of 
Jaw without granting an interim order of injunc- 
tion.---A.-G. v. GREAT WESTERN Ry. Co. (1849), 
13 1, T. O. S. 208. 

ett Attorney-General bound to 
roceed.|--A.-G. uv. GikEAT NORTHERN Ry. Co., 

o. 40, ante. 

o~---- - - Court not empowered to con- 
sider grounds for certificate.|—-A railway co., being 
empowered by their Act to make a double line of 
mixed gauge lincs, opened the down line of rails 
on the mixed gauge, with the sanction of the 
Board of Trade. Afterwards they gave notice to 
the Board of Trade that the upline was ready to 


PART VIII. 


n. * Obstructing &: tnferrupling free ins, 

tse of epee, (Ua without the con- 
railway co., took a trolley 

or hand-car belonging to them, & ran 
upon the railway for a number of miles, 0. 
at a time when, ordinarily, no train 
was reasonab!l bo 
running upan.t 
Held: he wag, 
& in 


though his d 
with 


rt of the read :— 


Ity of “* obstructing 
thee use of tho 


means to d 
conspiracy 


railway’ uuder 42 Vict. c. 9, 8. 86 (D), 
oing so aM not actually 

an * en ¢. 
BROWNELL (1887), 26 N. B. R. 579.— 
CAN. 


Conspiracy to 
It is a orime under the Code, 


© be expected to be _ s. 94, to conspire by any fraudulent 


to 
free on a railway, as alleged in these 


be opened, & the Board of Trade appointed an 

inspector, who reported that the up line was not 

safe by reason of the incompleteness of the 
permanent way. The Board accordingly gave 
notice to the co., under Railway Regulation Act, 

1842 (c. 55), to postpone the opening of the line 

for a month. e co. disregarded the notice & 

opened the line. The A.-G. filed an information 
to restrain the co. from using the up line without 
the sanction of the Board of Trade :—Held: 

(1) the Board of Trade were not functi officio 

by reason of having sanctioned the opening of the 

down line. 

(2) The Ct. of Ch. will interfere at the instance 
of the A.-G. to restrain an act which has been 
declared by a competent authority to be illegal, 
without considering the grounds on which the act 
has been declared illegal. 

(3) In the present case the ct. would grant an 
injunction without looking at the grounds on which 
the inspector had given his certificate.—A.-G. v. 
OXFORD, WoRCESTER & WOLVERHAMPTON Ry. 
Co. (1854), 2 W. R. 330. 

Annotations :—.48 to (1) Apld. A.-G. v. G. W. Ry. (1872), 
7 Ch. App. 770, n. 8 to (2) Refd. A.-G. vr. lL. & N. W. 
Ry., (1900) 1 Q. B. 78. Generally, Mentd. A.-G. v. Cocker- 
mouth L. B. (1874), L. R. 18 Kg. 172; A.-G. v. Shrews- 
bury (Kingsland) Bridge Co. (1882), 21 Ch. D. 752. 

603. Right to proceed without certificate.) 
——A.-G. v. GREAT NORTHERN Ry. Co., No. 40, 
ante. 

604. Form of proceedings—Special case— Where 
pure legal question arising.|—A.-G. v. GREAT 
WESTERN Ry. Co., No. 600, ante. 





SECT. 3.—OPENING OF RAILWAY. 

See Railway Regulation Act, 1842 (c. 55), ss. 4- 
6; Regulation of Railways Act, 1871 (c. 78), 8. 5. 

605. Necessity for notice of opening.|] — Under 
the powers of certain Acts of Parliament junctions 
were made between the main line of a railway co. 
& two branch lines of railway on opposite sides 
of the main linc; so that trains coming from one 
of the branch lines ran for some distance along the 
main line & then passed on to the other branch 
line. Some years afterwards the co. laid down 


cases, would be a conspirac inst 
the railway co.—R. v. DErnEs. F R. v. 
TAMBLYN (1894), 25 O. R. 645.—CAN. 


PART IX. SECT. 3. 


. Right of contractor to prevent— 
sanction giten—Where work un- 
nished—df- claims unpaid.}—CasTLE- 
OUGLAS Ry. Co. r. LER & Co. (1859), 
22 Dunl. as of Soss.) 18; 32 So. Jur. 
13.—-8 . 


travel free on rail- 


Part X.~-RAILWAY TRIBUNALS. 


a line of railway parallel to their main line for 
about a mile, & substituted for one of their original 
junctions & new junction, nearly opposite to the 
other ls be junction, so as to form between 
the two branch lines a level crossing over the 
main line. This co. also made two new stations 
on this new line:—Held: the new line was a 
railway or portion of railway which, under Railway 
Regulation Act, 1842 (c. 55), 5. 4, could not be 
opened without previous notice to the Board of 

ade.—A.-G. v. GREAT WESTERN Ry. Co. (1872), 
7 Ch. App. 767, L. JJ. 


Annotations :—Consd. A.-G. 1. G. E. Ry. (1879), 11 Ch. D. 
449; A.-G.v. L. & N. W. Ry., (1900) 1 Q. B. 78; A.-G. 
v. Stockton-on-Tees Corpn. (1927), 91 J. P. 172. 


608. Sanction of Ministry — Opening of down 


line sanctioned—Right to refuse sanction for up 


line.|—A.-G. v. OXFORD, WorcesTER & WOLVER- 
HAMPTON Ry. Co., No. 602, ante. 

607. ——— Refusal of sanction-—- Inquiry by 
court into merits of refusal.|—A.-G. v. OxFoRrn, 
ee & WOLVERHAMPTON Ry. Cou., No. 602, 
ante. 

608. -—-—— ———~.!—Where an inspector of 
the Board of Trade reports to the Board of Trade 
that the opening of a railway will be attended 
with danger to the public by reason of the incom- 
pleteness of the works, & gives the grounds of his 
opinion, the requisitions of Railway Regulation 
Act, 1842 (c. 55), a. 6, are satisfied, the Board of 
Trade has exclusive jurisdiction in the matter, 
& the ct. will not enter into the question whether 
the reasons given by the inspector do not show 
on the face of the report that he has come to a 
wrong conclusion.—A.-G. v. GREAT WESTERN Ry. 
Co. (1877), 4 Ch. D. 785; 46 1. d. Ch. 1925045 
L. T. 921; 25 W. BR. 830, C. A. 

Annotation :—Refd, A.-G. vu. G.N. Ry., [1016] 2 A.C. 356. 

609. Exclusive jurisdiction.|—-A.-G. v. 
GREAT WESTERN Hy. Co., No. 608, anfe. 

$10. What constitutes opening—Whether entire 
completion of work necessary—Liability for wages 
of constables during construction.|—Under the 
provisions of an Act of Parliament incorporating 
a railway co., it was provided, that it should be 
lawful for the sheriff of any county in which the 
works of the railway shall be in progress of con- 
struction, to appoint constables, etc., during the 
construction of the railway & works. 
were duly appointed, whose wages were paid by 








the co. up to the time when the railway was) 


opened, with the sanction of the Board of Trade, 
for public traffic. After the opening of the rail- 
way, a considerable number of workmen continued 


Constables | 
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to be employed, but the railway co. refused to 
pay the constables their wages, on the ground 
that, upon the true construction of the Act, the 
works of the railway were no longer in progress 
of construction :—Held: the liability of the co. 
for the wages of the constables did not cease with 
the opening of the linc, but continued so long as 
workmen were employed in completing any works 
on, or connected with, the railway. Railways 
are opened for the transit of carriages, whether 
for goods or passengers, long before the works 
of the railway are completed. 

There are two stages in the construction of 
works of this character ; the one being their entire 
completion, & the other their completion only so 
far as may admit of the conveyance of passengers 
or goods upon the railway with some degree of 
safety (Lord BrovanaMm).— Norrt Brera Ry. 
Co. v. Hornis (1848), 5 Ry. & Can. Cas. 231, 1b 1. 


Srcr. 4..—RATES AND CHARGES. 


See, generally, CARRIERS, Vol. VILI., pp. Los-- 
217, Nos. 1023-1377. 

Returns.|—-See Railway Regulation Act, 1840 
(c. 97), ss. 3. 4. 

Notice of intended increase of rates.| ~ See Rail- 
way & Canal Traffic Act, ]888 (c. 25), 8. 83 (6) | 
Railways Act, 1921 (c. 55), sched. 1X., Part U1. 

Classification of traffic.|--- See Railway & Canal 
Traffic Act, 1888 (ce. 25), ss. 24 (14), 33 (1) (4) & 
(4); Railways Act, 1921 (e&. 55), sehed. X,, 
Part II. 


SEcr. 5. - ACCIDENTS. 

See Railway Regulation Act, 187! (v. 78), 
gs. 6, 7, 8; Railway Mmployment (Prevention of 
Accidents) Act, 1900 (c. 27) 3 Notice of Accidents 
Act, 1906 (ce. 53). 

611. Notice of accident- Accident In course 
of working railway Digging of ballast.) ‘I'he 
digging of ballast by a railway co. upon its own 
land for the purposes of the railway is not an act 
done ‘im the course of working the railway ”’ 
within the meaning of Regulation of Hailways 
Act, 187) (c. 78), 8. W.--Scorr uv, MipLann Ry. 
Co., [1901] 1K. B. 317; 70 1. J. Q. B. 2283 85 
L. T. 737; 65 J.P. 1353; 40 W. RR. 3th; 45 Sol. 
Jo. 166, D.C. 


Part X.—Railway Tribunals. 


Sect. 1.—THE RAILWAY AND CANAL 
COMMISSION. 


SvuB-sEcr. 1.—THE COURT. 


Status—A court of record.j/—See Railway & 
Canal Traffic Act, 1888 (c. 25), 8. 2. 

612. How far bound by its own decisions.)— 
A. collected parcels, & forwarded them by rail- 
way; the railway co. refused to admit A.’s vans 
into their station after 6.30 p.m. but admitted 
their own vans & those of B. at a later hour with 


PART IX. SECT. 4. 

q@. Regulation of rate for dedention 
of wagons—Free tlime.}—-Hedd: the 
fin es direction 


c 
ister had power to make a time ; 


fixing the freo time for the detention 


Iway wagons , 
rune for dotention after the freo | ¥. alae (A). 


&, such a direction having becn | S 


yarcels, which they forwarded the same night, 
The time, 6.20 p.m., fixed by the co. as that after 
which they would not receive goods to be for- 
warded the same night, was reasonable. The 
co., in admitting their own vans later acted bond 
fide, & not with the intention of gaining an undue 
advantage over other collecting carniers ; they 
admitted B.’s vans in consequence of an injunc- 
tion obtained by him. In two similar cases, 
injunctions under Railway & Canal ‘l'raffic Act, 
1854 (c. 31), s. 3, bad been granted by this ct. to 





mado, the right to go to arbn. waa 
excluded.—Norti Biurisg Ry. Co 

OF SCOTLAND, (1922, 
. L.) 132.—~8C0T. 


& authorising a 
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Sect. 1.—The Railway and Canal Commission : Sub- 
secis. 1 & 2, A. & B. (a).] 


restrain those cos, from admitting their own vans 
into their station with goods to be dispatched 
the same night at a later hour than those of other 
yersons. On an application by A. for a similar 
injunction against the present defts.:—Held: 
the exercise of this special jurisdiction by the ct. 
being subject to no review, & depending in each 
instance on the special facts of the case, cases 
previously decided under it are not binding on |! 
the ct. in the same manner that precedents in 
law are binding; the injunction prayed would 
interfere with the transport of traffic, which it 
was the object of the legislature to facilitate; & 
it ought not to be granted.—PALMER v. LONDON 

& Souri WESTERN Ty. Co. (1866), L. R. 1 C. P. 

h88; Har. & Ruth. 7673 35 la J.C. P. 280; 15 

Tl. T. 1593 1 Ry. & Can. Tr. Cas. 243 5 sub nom. 

Jie PALMER & LONDON & SoutTi WESTERN Ry. Co., 

12 Jur. N.S. 926; 15 W. R. 11. 

Annotations :~-Retd. Re Palmer & London, Brighton, ete. 
Ity. (1871), L. ROL PL 1945 Phipps» L. & N. W. ly., 
[189212 Q. B. 229. 

613. —---.]-— The decisions of the Railway 
Commission since its commencement are binding 
on the ct.—Dipcor, NeEwaBury & SOUTHAMPTON 
Ky. Co. oe. Great Wrsrenn Ry. Co. & LONDON 
& SOUTH WESTERN Ry. Co. (1896), 9 Ry. & Can. 
Tr. Cas. 2103 on appeal, [1897] 1 Q. B. 38, C. A. 
Annotations >—Apld, Pickfords » L. & N. W. Ry. (1905), 

741.3. K. B. 634. Meontd. Plymouth, Devunport. & South 

Wostorn Junetion Ry. oo G ~-Ry & LL & SS. W. Ry. 

(1K99), 10 Ry. & Can, Tr. Cas. 68, 

614. Bound by decisions of King’s Bench 
Division.| —lhe Railway & Canal Commission is 
aiet. of co-ordinate jurisdiction with, & is bound 
by the decisions of, the Q. 1B. Div.--SOWERBY & 
Co., Lrp. v. Grear Norruurn Ry. Co. (1891), 
TT. Ta KR. 2603 on appeal, 7 T. La Re 892, C. A. 
Annotations : ~Mentd. A.-G. 1. Manchoster Corpn., [1906] 

Ch. G43 5 Fostore, GQ. i. Ry., [1920] 2 K. B. 574, 

Disqualification of Commissioner interested in 
rallway company.)—Scee Regulation of Railways 
Act, 1878 (c. 48), 8.5 ; 

Sittings of the court.J—See Regulation of Rail- 
ways Act, 18738 (c. 48), 8. 273 Railway & Canal 
Tratitle Act, 1888 (c. 25), 5. 5. 

Central office—Where situated.]—Sev 
& Canal Traffic Act, 1888 (¢. 25), 5. 5 (2). 

Documents signed by Commissioners—Admissi- 
bility as evidence.) -—See Regulation of Railway 
Act, 1878 (¢. 48), &. 80. : 


Railway 


SUB-SECT. 2. —JURISDICTION, 
A. Nature. 

615. Co-ordinate jurisdiction with King’s Be 
Division.|—Sowrrny & Co., Lap, : G nee 
NORTHERN Ry. Co., No. 614, ante. 

616. Power to refer questions to special referee 
-—In accordance with practice in superior courts— 
Under Railway & Canal Commission Rules, 1889, 
r. 65.) —CHANCE & Hunt, Lrp. v. GREAT WESTERN 
Ry. Ca., LONDON & Nort WESTERN Ry. Co., 
MIDLAND Ry. Co. & Nortu STAFFORDSHIRE Ry. 
Co. (1914), 15 Ry. & Can. Tr. Cas. 241. 

617. Restraint of Commission—By prohibition 
~—Where jurisdiction exceeded.}—The Railway 
Comrs., under Regulation of Railways Act, 1873 
c. 48), made an order requiring the C. & the 8. E. 

y. cos. to make arrangements & to afford facilities 
for the transference of traffic from the line of one 
co. to the other; to arrange the arrivals of their 
trains at a junction in a particular manner, & 
directing the C. co. to run trains over a disused 
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branch line; &, upon non-compliance with the 
order, made a further order imposing penalties 
upon both cos. for their disobedience :—Held: 
the first order was invalid, & a prohibition must 
be granted to restrain the Comrs. from enforcing 
it, for assuming that they had jurisdiction to 
require each co. separately to give facilities accord- 
ing to its powers, they were not entitled to order 
two cos. to act jointly in doing what neither could 
do separately.—TOOMER v. LONDON, CHATHAM & 
DovER Ry. Co. (1877), 2 Ex. D. 450; 47 L. J. 
Q. B. 276; 37 L. T. 161; 26 W. R. 31; 3 Ry. & 
‘an. Tr. Cas. 79, D. C. 

Annotation :—-Refd, Warwick Canal Co. v. Birmingham 

Canal Co. (1879), 5 Ex. D. 1. 

618, ——— -}—(1) The Railway 
Comrs., to whom has been transferred the juris- 
diction of the Ct. of Common Pleas under Rail- 
way & Canal Traffic Act, 1854 (c. 31), have under 
that Act jurisdiction to hear & determine a com- 
plaint against a railway co. of not, according to 
its powers, affording all reasonable facilities for 
receiving, forwarding, & delivering passengers & 
other traffic at & from any of its stations which 
are used by the co. for such passenger or other 
traffic; & although the Comrs. have no jurisdic- 
tion to order the co. to make a new railway station, 
or to order any particular works, or otherwise to 
interfere with the discretion of the co. in the mode 
of performing its obligation to afford such facili- 
ties, according to its powers, for the recciving, 
forwarding, & delivering of the traffic, yet they 
have jurisdiction to order such facilities, even if 
their doing so would necessitate the making by 
the co. of some structural alteration of such 
station. 

(2) If the Railway Comrs. act beyond their 
powers, prohibition will le, notwithstanding the 
power of the Ct. of Common Pleas over railways 
under Railway & Canal Traffic Act, 1854 (c. 31), 
was transferred to such Comrs. by Regulation of 
Railways Act, 1878 (c. 48). In a declaration in 
prohibition by a railway co. against the Railway 
Comrs. it appeared that a complaint, under Rail- 
way & Canal Traffic Act, 1854 (c. 31), had been 
made to the Comrs. against the co., & that the 
Comrs. proposed to order certain things to be done 
by the co., in respect of such complaint, & that 
the co. denied the jurisdiction of the Comrs. to 
hear & detemnine the complaint or any part of 
it, & prayed for a writ to prohibit the Comrs. from 
further proceeding in any way touching the pre- 
mises before them. The ct., being of opinion that 
the Comrs. had jurisdiction over the gencral matter 
of the complaint, & that they had jurisdiction 
to order some of the things they proposed order- 
ing, though not to order the others :—Held: a 
general demurrer by the Comrs. to the whole 
declaration should be allowed.—Souru EASTERN 
Ry. Co. ». RarLway Comrs. (1881), 6 Q. B. D. 
586; 50 L. J. Q. B. 201; 44 L. T. 203; 45 J. P. 
388; 3 Ry. & Can. Tr. Cas. 464, C. A. 


stnnotations :-—.4As to (1) Consd. Brown vr. G. W. Ry. (1881), 
Ry. & Can. Tr. Cas. 523. . G. W. Ry. «. Ry. 
Comrs, (1881), 7 Q. B. D..182. Consd. Girardot Flinn c. 
Mid. Ry. (No. 2), Beeston Brewery Co. v. Mid. Ry. (No. 2) 
(1885), &5 Ry. & Can. Tr. Cas. 60; Distin . 
vr. L. & N. W. Ry., Furnesa Ry. & Cleator & Workington 
Ry. (1889), 6 Ry. & Can. Tr. Cas. 108; Winsford L. B. 
t. Cheshire Lines Committee (1891), 7 iy & Can. Tr. 
Cas. 72. Apld, Dariaston L. B. r. L. & N. W. Ry., [1894] 
2 Q. B. 694; Glamorganshire County Council vo. G. W. 
Ry. (1894), 8 Ry. & Can. Tr. Cas. 196; Milner o. G. N. 
Ry., (1900) 1 Q. B. 795. . Cowan v. N. B. Ry. 
1901), 11 Ry. & Can. Tr. Cas. 96. ey 
iutillery Co. «. Mid. G. W. Ry. of lreland (1881), 4 Ry. 
& Can. Tr. Cas, 32; Beeston Brewery Co. v. Mid. Ry. 
(No. 1) (1885), 5 Ry. & Can. Tr. Cas. 53; Newry Naviga- 
tion Co. v. G Northern Ry. (Ireland) (1889), 7 Ry. 
Can, Tr. Cas. 176; KR. v. Ry. Comrs. & Distington Iron 
Co. (1889), 22 Q. B, D. 642; West Ham Corpn. v. G. E. 
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Ry. (1895), 9 Ry. & Can, Tr Cus. 7; Arbroath Corpn. v. 
Cale. 7. & N. B. ay (1398), 10 Ry. & Can. Tr Gas. 
252; Metropolitan Water Board v. L. B. & & C. Ry., 
{1910] 2 K. B. 890; N. E. Ry. v. Ferens (1911), 15 Ry. 
& - Tr. Cas. 17; Leek U. D.C. vo. North Staffordshire 
Ry. (1913), 15 Ry. & Can. Tr. Cas. 105; County Hotel 
& Wine Co. v. L. & N. W. Ry., [1918} 2 K. B. 251; 
Nottingham Saat ee v. Mid. Ry. (1922), 128 L. T. 539. 
As to (2) Apld. Huddersfield Gorpn. & Chamber of Com- 
merce v. G, N. Ry. & M. 8. & L. Ry. (1881), 3 Ry. & Can. 
Tr. Cas. 564. Consd. R. v. G. W. Ry. (1893), 62 L. J. 
Q. B. 572. Refd, Arbroath Corpn. v. Cale. Ry. & N. B. 
Ry. (1898), 10 Ry. & Can. Tr. Cas. 252. 

619. ——- ———-.] — Re WREXHAM, Motp & 

CONNAB’S Quay Ry. Co. (1881), 4 Ry. & Can. Tr. 


Cas. 69. 
B. Extent. 
(a) In General. 


620. To decide all questions within jurisdiction.) 
—Where the legislature has provided a competent 
tribunal, & has given to it a certain jurisdiction, 
& made its decision final, no equity can be founded 
on an allegation that such tribunal is incompetent 
to decide questions properly within its jurisdiction. 
If any inconvenience arise from the legal exercise 
of that jurisdiction, the legislature alone can apply 
a remedy.—BARNSLEY CANAL Co. v. TWIBELL 
(1844), 7 Beav. 19; 13 L. J. Ch. 434; 31.7. 0.8. 
157, 258; 3 Ry. & Can. Cas. 471; 49 E.R. 969. 
Annotations :—Mentd. Mid-Walexs Ry. «. Cambrian Rys. 

(1869), 21 L. T. 16; Joicey & KEdon's Executors v. N. KE. 

Ry., [1907] 1 K. LB. 402. 

621. Exercise of powers under general 
Act.}—The High Ct. of Justice has no original 
jurisdiction with regard to matters within the 
jurisdiction of the Comrs., but can only enforce 
orders made by the latter, under Regulation of 
Railways Act, 1873 (c. 48), 8. 206.---CHATTERLEY 
Iron Co. tv. NORTH STAFFORDSHIRE Ry. Co. 
(1878), 3 Ry. & Can. Tr. Cas, 238. 


annotations :-— Refd. G. OW. Ry. rv. Ry. Cons. (1881), 7 
Q. B.D. 182. Mentd. Hall ro L. BLAS. CL. Ry. (1885), 


$ Ry. & Can, Tr. Cus. oo. 

622. —-—~ Exercise of powers under special Act.]| 
—The special Act of pltf. co. provided, by sect. 23, 
sub-sect. 1, that deft. co. should punctually & 
regularly forward, & afford all reasonable facili- 
ties for, goods & mincral traffic destined for or 
coming from the undertaking of pltf. co., from or 
to certain specified places, at rates per mile not 
greater than the lowest rate which should for the 
time being be charged by deft. co. for like traffic, 
to or from certain specified docks; &, by sub- 
sect. 3, that, if at any time, on application made 
by pltf. co. to the Railway Comrs. sitting as 
arbitrators, the Comrs. should decide that deft. 
co. had failed to give any of the facilities therein 
provided for, & should not, within reasonable 
time after notice, have remedied such failure, 
then pltf. co. might run over & use with their 
engines, carriages, etc., certain specified portions 
of the railways belonging to deft. co. :—Held: 
(1) even if sub-sect. 3, applied to a complaint by 

Itf. co. that deft. co. had been charging rates 

igher than they were authorised by sub-sect. 1 
to charge, it did not confer on the Railway Comrs. 
an exclusive jurisdiction, & the ordinary jurisdic- 
tion of the cts. was not ousted; (2) the Comrs. 
had not in such a case an exclusive jurisdiction 
by virtue of Railway & Canal Traffic Act, 188% 
(c. 25), 8. 9, & Railway & Canal Traffic Act, 1854 
(c. 31), s. 6.—Barry Ry. Co. v. TAFFY VALE Ky. 
Co., [1895] 1 Ch. 128; 640. J. Ch. 230; 71 L. T. 
688; 43 W. KR. 372; 11 T. LL. R. 41; 12 1. 70, 
UC. A. 

Annotation :-—Generally, Mentd. Davis v. Taff Vale Ry., 

[1895] A. C. 542. 

628. Applicability of ordinary legal remedies. /— 
The refusal by a railway co. to carry goods sea i 
upon prepayment of charges in excess of the 








— 


maximum rate authorised by its special Act, 
where there is no undue preference, is not a 
contravention of the provisions of Railway & 
Canal Traffic Act, 1854 (c. 31), s. 2, either as 
withholding reasonable facilities for the receiving 
& forwarding & delivering of traffic, or as sub- 
jecting a particular person or co., or any particular 
description of traffic, to any undue or unreason- 
able prejudice or disadvantage, & the Railway 
Comrs. have no jurisdiction to entertain an 
application for an injunction against the railway 
co. in respect of such charges. 

The jurisdiction of the Railway Comes. is 
confined to cases tu which the ordinary legal 
remedies do not apply.— R. v. RAILWAY Comnrs. & 
JISTINGTON TRON Co., Lrp. (1880), 22 Q. B.D. 642 ; 
60 L. T. 606; sub nom. Rev. RAILWAY Comra. & 
DISTINGTON [Ron Co., Lrp., Va p. LONpon & 
NORTH WESTERN Ry. Co. & FURNESS Ry. Co., 
SAME vw. SAME, Air op. CuBvror & WoRKINGTON 
Ry. Co., 58 1. J. Q. B. 2333) sub nom. Ree. 
DISTINGTON Tron Co., 37 W. OR. dt6 ss sub none, 
R. v. Raipway Comrs., fe Lonnon & Norri- 
WEstTeRN & oTHER Ry. Cos, oO MT. 1. 433 | 
sub nom, DISTINGTON TRON Co., Lip. t. LONDON 
& Norrit WEsSTeEkN Ry. Co. FURNESS RY. Co., 
& CLEATOR & WORKINGTON JUNCTION Ry. Co., 
6 Ry. & Can. Tr. Cas. 108, D.C. 

Annotation :— Refd. West) Ham Corpn, v. G. E. Ry. (2805), 

641. J. Q. BL Bh. 

624. Where no ordinary legal remedies ap- 
plicable —Whether Commission necessarily has 
jurisdiction.]—-It} does not seem to me to follow 
that, because there is no remedy at common law, 
that therefore there is a remedy before the Rail- 
way Comrs, ... The Comps, have no power to 
inquire into the abstract. question whether a 
particular rate belay within the maximums is or 
in not more than it should be, & for such grievance 
there is no remedy cither at common law, or 
before the Comrs. (COLLINS, J.) Wrest TEAM 
CORPN. ». GreAT Hasrenn Ry. Co, (1885), 64 
L. J. Q. BB. 8105 72 bP. ONG; EER ba 1h. 2648 ; 
9 Ry. & Can. Pr. Cus. 7. 

«innotation :--Mentd. Metropolitan Water Board ov. a. 

B. OS. Ry. ES bO] 2 KL, sia, 

625. Sult already in progress in ordinary court.| 
~-The Railway Cotors. will entertain an applica- 
tion in a matter peculiarly within Cheir juris- 
diction, notwithstanding a suit directed to the 
same end is in Jitigation in the ordinary cts. 
Porrparrick Ry. Co. v. CALBDONTIAN Hy. Co, 
(1878), 39 L. RP. 4825 5 Ry. & Can, Pr. Cas. P80. 
Anniation : —-Refd. G. W. Ry. «. Waterford & Lhuertck 

Iky. (1881), 17 Ch. DD. dus. 

626. To deal with infringements of private Act 
by railway company ~-No infringement of general 
Act—General Act alone giving Commissioners 
jurisdiction.J—The Hailway Comrs. have no power 
to deal with anything done by railway cos. con- 
trary to the provisions of their spectal Acts, 
unless it) also contravenes the provisions of the 
general Acts Which the Comrs. have to carry out. 
—UCKFIELD District LOCAL BoAnD vo LONDON, 
Bricuton & Souty Coase ity. Co. & Soutu 
EASTERN Ry. Co. (1875), 2 Ry. & Can. Tr. Cas, 
2 
oT iiss :—RBefd, Didcot, Newbury & Bald aloe arty Ky. 


oe. L. & 8. W. Ry. (No. 2) (1897), 10 Ry. & Can. Tr. Cas. ’. 
Didcot, Nowbury & Southampton Ky. 0. G. W. 


Ry & Lb. & 8. W. Hy. (1896), 9 Ry. & Can. Te. Cas, 210. 

627. To decide questions of fact-—-Reasonable- 
ness of junctions—Commissioners sitting as arbi- 
trators.)—He REGULATION OF RaiLways ACT, 
1873, He MANCHESTER, SHEFFIELD, & LINCOLN- 
sHinE Ky. Co. & Lonpon & NORTH-WESTERN 
Ny. Co. (1888), 4 7. ©. R. 544, D.C, 
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Sect. 1:—The Railway and Canal Commission: Sub- 
sect. 2, B. (a), (b) & (c).] 


628. —-— Reasonableness of increase in rates.) 
—The Railway & Canal Traffic Comrs. are the 
role judges of fact on questions arising under the 
Railway & Canal Traffic Act, 1913 (c. 29), &, on 
an appeal from their decision, the jurisdiction of 
the &f. of Appeal is limited to questions of law. 
Tf the Ct. of Appeal are satisfied that the Comrs. 
have misconstrued the Act of Parliament, it may 
be their duty to send the case back to the Comrs. 
with a proper direction; or, in some peculiar 
circumstances, there may be sufficient material 
before them to make the precise order which in 
their view the Comrs. ought to have made. 
Short of that, the Ct. of Appeal ought not in any 
way to question the finding of the Comrs. It is 
they who must decide whether a proposed incrcase 
of rates or charges in pursuance of Railway & 
Canal Traffic Act, 1913 (c. 29), 6. 1, is reason- 
able.-—ASSOCIATED PORTLAND CEMENT MANU- 
FACTURERS (1900), Larp. v. GREAT NORTHERN Ry. 
Co., [1916] 2 K. K. 262; 85 T. J. K. B. 1097; 
141.7. 1185; 32 T. L. R. 466; 16 Ry. & Can. 
Tr. Cas. 04. 

Annotation -~Mentd. Buttorley Co. vr. Mid. Ry., [1920] 3 


629. --—- No power to make abstract declara- 
tlons.|~—-Appcts. applied, under Railway & Canal 
Traffic Act, 1888 (c. 25), 5s. 9, for an order en- 
forcing the performance of the obligations imposed 
by a railway Act, 1851, 8. 14, & a railway Act, 
1866, 8. 313 also for an order, under Regulation 
of Railways Act, 147% (c. 48), 8. 8, for determining 
the sites, terms, conditions & regulations upon 
which the rights conferred upon the appets. by 
sect. 14 of the railway Act of 1851 are to be 
exercised in lieu of arbn. It was proved that the 
docks had been completely changed under powers 
given to the Manchester, Sheflield & Lincolnshire 
railway co. by an Act of 1849, vesting the docks 
in them, & that the tidal basin no longer existed :— 
Held: (1) by the Comrs., they had jurisdiction to 
deal with the above-mentioned matters under 
Railway & Canal Traffic Act, 1888 (c. 25), 8. 0 (a) 3 
&, with regard to the warehouse site, under 
Railway & Canal Traffic Act, 1888 (c. 25), 8. 9 (ce), 
where the term “ individual”? means “ any legal 
person not the general public.”’ 

(2) It was not the function of the ct. to make 
abstract declarations which they could nut 
enforce in their entirety ; & before making an 
elective order, or granting an injunction under 
the railway Act of 1851, appets. must put forward 
a definite scheme to bo considered by resps.— 
GREAT NORTHERN Ry. Co. vo Great CentrrRaL 
Ry. Co. (1899), 10 Ry. & Can. Tr. Cas. 266. 

630. Matters concerned with non-statutory 
undertaking of company— Expiry of lease of private 
lines.]——A railway co. which had for twenty-one 
years leased cortain private railways belonging to 
an estate & worked them as part of its own 
system, intimated its intention, the lease having 
expired, to cease working the railways. The 
traders concerned presented an application to the 
Railway & Canal Commission for an order on the 
co. to desist from withdrawing the facilities 
which they had on these estate railways, & 
craved interim interdict under Railway & Canal 
Commission Rules, 1889, Rule 34. The motion 
for interim interdict was heard by the ex officio 
member of the Commission for Scotland, who 
refused the motion, holding that it would be 
ulira vires for him, sitting as ez officio Comr., to 
make the order which was asked. Qu.;: whether 
where, as here, an order was asked in regard to 
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what was not part of the co.’s statutory under- 
taking, the Railway Comrs. had jurisdiction to 
grant it.—GLasaow Iron & STEEL Co., LTD. v. 
CALEDONIAN Ry. Co. (1920), 58 Sc. L. R. 104. 

Parties within jurisdiction.|—See CouUNTY 
Courts, Vol. XIII., p. 459, No. 98. 


(b) As to Rates. 


See, now, Railways Act, 1921 (c. 55), ss. 20-28, 
& Sect. 2, post. 


(c) As to Facilities. 

As to reasonable facilities, see, generally, CaRr- 
RIERS, Vol. VITI., pp. 144 ef seq. 

631. General rule -—Exclusive jurisdiction.}— 
The jurisdiction to determine whether there is a 
statutory right to demand from a railway co. a 
facility or privilege belongs exclusively to the 
Railway Comrs.—PERTH GENERAL STATION CoM- 
MITTEE v. Ross, [1897] A. C. 479; 66 L. J. P. C. 
81; 77L. T. 226; 13 T. L. R. 546, H. L. 
denon pata: Spillers & Bekers v. G. W. Ry., (1911) 


632. When public convenience in question— 
Jurisdiction to interfere with private arrangements.]| 
—Semble: Railway & Canal Traffic Act, 1888 
(c. 25), s. 11, was passed for the purpose of re- 
moving any doubt as to the jurisdiction of the 
Railway & Canal Commission Ct. to interfere with 
private arrangements of such a kind when public 
considerations & the public interest require it. 
—RisHToN LocaL Boarp vv. LANCASHIRE & 
YORKSHIRE Hy. Co. (1893), 8 Ry. & Can. Tr. Cas. 


74, 
Annotation :-—Consd. Holwell] Iron Co. r. Mid. Ry., [1909] 
1K. B. 486. 


6338. ——— Jurisdiction to compel companies to 
afford reasonable facilities.|—Upon complaint by 
residents of the district occupied by the T. line 
of railway of the manner in which it was worked 
by the S. W. & the L. & B. Ry. cos., who were 
joint owners of it, it was alleged that the through 
fares between the district & London were too 
high compared with other fares; that the trains 
were few & inconveniently timed; that trains 
to Victoria Station had been entirely taken off ; 
that no through booking was allowed between the 
joint railway & London; & that the station on 
the joint line was about 130 yards from any 
carriage road & approached only by an unsheltered 
footpath of that length :—Held: (1) to justify 
interference by the Comrs. it was not sufficient 
mercly that a distinction in the fares of different 
lines, even of the same co., existed, unless it created 
an undue preference or prejudice, & such did not 
appear upon the evidence in this case. 

(2) the Comrs. had jurisdiction to compel 
railway cos., being carriers, to conform to every 
portion of Railway & Canal Traffic Act, 1854 
(c. 31), 5s. 2, & so to conduct their business as to 
give to the public all reasonable facilities ; upon 
the evidence the trains were sufficient in number 
& properly timed, are as to Victoria Station, 
«& it was left to the L. & B. co. to devise the method 
of affording proper accommodation in this respect, 
the Comrs. pointing out that upon the evidence 
it would be done without running additional 
trains & merely by providing a transfer station. 
~—-INNEs v. LONDON, BRIGHTON & SouTH CoasT 
& LONDON & SouTH WESTERN Ry. Cos. (1875), 
33 L. T. 5343; 2 Ry. & Can. Tr. Cas. 155. 


Annotation :-—Gencrally, Reid. Didcot, Newb & South 
ampton Ry. ve. L. & S. W. Ry. (No. 2) (1897), 10 Ry. & 


Can. Tr. Cas. 9 
634. Hiegal & excessive charges.)/— 
By Railway & Canal Traffic Act, 1854 (c. 31). 8. 2, 


cos. are bound to afford all reasonable facilities 
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for traffic. Jurisdiction, in complaints of viola- 
tion of that enactment, is given to the Railway 
Comrs. by Regulation of Railways Act, 1873 
(c. 48) :—Held: a co. docs not afford reasonable 
facilities when it makes illegal & excessive charges 
for the conveyance of traffic, & therefore a com- 
plaint on that ground fell within the jurisdiction 
of the Comrs.—ABERDEEN COMMERCIAL Co. & 
ABERDEEN LIME Co. v. GREAT NorRTH OF ScoT- 
LAND Ry. Co. (1878), 3 Ry. & Can. Tr. Cas. 205 ; 
6 R. (Ct. of Sess.) 67. 


Annotations :-—Consd. Chatterley Iron (Cv. «. North Stattord- 
shire Hye (1878), 3 Ry. & Can. Tr. Cas. 238. Distd. 
G. W. Ry. Refd. 


vw. Ry. Comrs. (1881), 7 Q. B. Pr. 182. 

Dickson v. G. N. Ry. (1886), 3 T. L. R. 260, 

635. -]—The mere fact. that rail- 
way cos. make charges for the conveyance of 
passengers in excess of those authorised by their 
special Acts, but without any undue preference, 
is not a breach of their obligation under Railway 
& Canal Traffic Act, 1854 (c. 31), s. 2, to ‘** afford 
according to their respective powers all reason- 
able facilities for the receiving & forwarding & 
delivering of traffic upon & from the several rail- 
ways & canals belonging to or worked by such 
cos. respectively & for the return of carriages, 
trucks, boats, & other vehicles’; & the Railway 
Comrs. have no jurisdiction to grant an injunction 
to restrain the making of such excessive charges. 
Semble: if the overcharges were of such an 
amount & of such a nature that they had the 
effect, or it could be presumed that they were 
made with the intention, of preventing the use 
by passengers of particular trains & stations, the 
Comrs. might have jurisdiction to entertain a 
complaint in respect of them as being a refusal of 
“ facilities? within Railway & Canal Traflic Act, 
1854 (c. SL), s. 2.— GREAT WESTERN Ry. Co. v. 
RAILWAY Comrks. (1881), 7 Q. LB. J). 1823 sub 
nom. GKHEAT WESTERN Ry. (Co. uv. RALWway 
Comrs., He Brown, 50 L. J. Q. 3. 4833; 20 W. KR. 











901; sub nom. BROWN v. GREAT WESTERN Ry. 
Co., 45 L. T. 206; 3 Ry. & Can. Tr. Cas. 525, 


C. A. 

Annotations :—Distd. Distington Iron Co. «. L. & N.W. Ry. 
Furness Ky. & Cleator & Workington Ry. (1888), 4 
T. L. R. 785. Apld, Ror. Ry. Comrs. & JMstington Tron 
Co. (1889), 22 q. Ls. . 642; West Ham Corpn, nr. G. E. 
Ry. (1805), 64 L. J. Q. B. 340. Conad, Davis cr. Taff Vale 
Ry.. [1895) A. C. 542. Refd. central Wales & Car- 
marthen Junetion Ry. & Mid Wales Ry. r. G. W. Ry., 
L. & N. W.QKy., Mid. ity. & Pembroke & Tenby Ry. (1882), 
4 Ry. & Can. Tr. Cas. 110. 

636. ——  ——.]— DISTINGTON Tron Co., 
Lrp. v. Lonpon & NORTH WESTERN Ky. Co., 
FuRNEss Ry. Co. & CLEATOR & WORKINGTON 
Ry. Co. (1888), 4 T. L. R. 785; subsequent pro- 
cecdings, sub nom. HK. ve. RaAtLway Comks. & 
DISTINGTON IRON Co., Urb. (1889), 22 Q. BK. 7). 642, 

637. —— ——.J—R. v. RAILWAY CoMkRsS, 
& DISTINGTON Inow Co., Lrp., No. 623, ante. 

638. ——-- —-~-- ———-.|—- COWAN  & SONs v. NORTH 
BrRIiTIisH Ry. Co., No. 257, ante. 

639. ——. Order for construction of 
station.|—(1) The Comrs. have jurisdiction to 
entertain an application under Railway & Canal 
Traffic Act, 1854 (c. 31), s. 2, for an order com- 
pelling a railway co. to provide a station, on the 
ground that there are no stations in use where the 
traffic of a particular district traversed by the 
railway can come or go without public in- 
convenience. 

(2) The Comrs. cannot order accommodation 
to be provided which entails the acquirement by 
the co. of additional land which they have no 
immediate power to take.—Harnis v. LONDON & 
SoUTH WESTERN Ry. Co. (1879), 3 Ry. & Can. 
Tr. Cas. 331. 

640. ---- -—— Provision of accommodation 
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involving purchase of land which company has no 
power to take.}]-— Harris v. Lonpon & Sovuti 
WESTERN Ry. Co., No. 630, ante. 

641. --—- —-— Discontinuance of passenger 
traffic as unremunerative.]|—A railway co. dis- 
continued the carriage of passenger traffic over a 
branch line, a section of their railway system, 
alleging that they were unable to work such traffic 
otherwise than at a loss :—Jleld : since Railway & 
Canal Traffic Act, 1854 (c. 31), such action on the 
part of the co. was subject. to the control of that ct., 
which consequently had jurisdiction to entertain 
an application for an order enjoining the railway 
co. to afford reasonable facilities for receiving & 
forwarding passenger trafic —WINSFORD LOCAL 
Boarp v. CHESHIRE LINES COMMITTEE (18)0), 24 
Q. B.D. 458; 501. 7. Q. B. 3725 62 1. T. 268 ; 
388 W. R. 5113 7 Ry. & Can. Tr. Cas. 72. 
Annotations :—N.F. Darlaston L. BR. oe. Lb. & NL OW. Hy. 

{188412 Q. B. 694. Consd. Glamorganshire County Counell 

v. GQ. W. Ry. (1894), 8 Ry. & Can. Tr, Cas. 196. 

642, ——- Refusal to carry traffic in 
traders’ waggons.|—C'ertain traders having applied 
to the Railway & Canal Comrs. for an order 
enjoining three railway cos, to desist. from refusing 
to carry traders’ traffic in wagyons belonging to 
the traders, the railway cos. objected that the 
application was not within the jurisdiction of 
Comrs. in respect. that. appets. were really seeking 
a declarator of a legal right :— 7feld: ag appets. 
claimed that traders’ waggons should be received 
on the railways as a reasonable facility & not as a 
matter of right, the Comrs, had jurisdiction.- -- 
Watson (JoUN), Lap. tv. CALEDONIAN Hy. Co., 
f1VIO) S.C. 108663 sub nom. WATSON (JOHN), 
Lyrp, v. CALEDONIAN Ry. Co., GLASGOW & SOUTH 
WESTERN Ry. Co. & Nortn Brivis Ry. Co. 3 
POLQUHAIRN Coa. Co., LTD. v. GLAKGOW & SOUTH 
WESTERN Ry. Co., 14 Ry. & Can, Tr. Cas, 185. 


Annotation :— Consd. Charrington, Gardner, Lockett & Co., 
Lid. c. Southern Ry. Co. (1926), 42 TR. L. 1. 758. 


643, --- - -- Necessity of facility must be 
proved.J—Bsy itailway & Canal Traftie Act, 1854 
(c. 31), 8. 2, every railway co. canal co., & railway 
& canal co. shall afford all reasonable facilities for 
receiving, forwarding & delivering of trafile on & 
from & by any railways & canals belonging to them, 
without undue preference or prejudice, & by 
Railways Act, 1021 (c. 55), 8. 16s" with a view to 
securing & promoting the public safety, or the 
interests of the public, or of trade, or of any 
particular locality, the Railway & Canal Com- 
mission may, on the application of any body of 
persons representing any such interests, by order 
require any railway co. or cos., or the Minister 
may, on the application of any such co. OF COK., 
to afford such reasonable railway services, f acilitics, 
& conveniences upon & in connection with its 
undertaking or their undertakings, including the 
provision of such minor alterations & extensions 
& improvements of existing works as will not 
involve in any one case an expenditure exceeding 


seer a ore eae 


£100,000, as may be specified m the order.” The 
Nottinghazn corpn. applied to the Railway & 
Canal Commission for au order directing the M. Ht. 


co. to re-open a certain entrance to their Notting- 
ham station which had been used for many years 
by the season & other ticket holders using defte. 

railway. Deft. co. had recently closed the 
entrance in question. Before 1904 defts. railway 
station at Nottingham had its main entrance in 
Station street which was in a poor part of the town, 
& the streets leading tu it were narrow & incon- 
venient. In 1904 the co. practically reconstructed 
the station at considerable cost & made a new 
main entrance in another street, but for the 
convenience of season & other ticket holders 
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sect. 2, B. (c) & (d), & C.) 


living near Station street, where the old main 
entrance was, they made an entrance into the 
station from Station street. This entrance was 
used for many years by season & other ticket 
holders, but persons who had to take tickets still 
had to go through the main entrance. In 1917 
the co. closed the entrance from the exit to Station 
street. The co. said that if the application were 
acceded to they would have to provide a special 
staff to inspect tickets at the entrance :—Held: 
the jurisdiction of the Railway & Canal Com- 
mission should not be exercised under Railways 
Act, 1921 (c. 55), s. 16. unless it was shown that 
the facility or convenience applied for was 80 
pe necessary for the proper & convenient use 
sy the public of the railway that the directors were 
wrong in refusing it, or that the directors were not 
performing their duty to the public properly, & 
as that was not shown in this case the application 
must be refused.---NOTTINGHAM CORPN. v. MID- 
LAND Ry. Co. (1022), 128 f T. 55053 67 Sol. Jo. 
404; 21. G. R. 713; 17 Ry. & Can. Tr. Cas. 72, 
644. Refusal of facility constituting undue pre- 
ference—Jurlisdiction to compe) equal treatment. |— 
A railway co., having land adjoining one of their 
stations, let the whole of it to P. a coal merchant, 
for the purpose of storing coal brought by their 
line. DP. did not require or actually use the whole 
Of the land for this purpose. W., another coal 
merchant, applied to the co. to provide him on 
similar terms with land for storing coal, or to let 
to him the part of the land not actually used by P. 
The co. refused to do so. W. then applied to the 
ct., under Railway & Canal Traffic Act, 1854 
(c. 31), 8. 3, for an Order compelling the co. to 
desist from allowing P. to store coals on the land, 
or to give similar facilities to him :—Held: the 
Railway & Canal Traftic Act, 1854 (c. 31), only 
related to facilities in the receiving, forwarding 
& delivering of traftic, & the ct. has no jurisdiction 
to interfere with matters not relating to these, 
& facilities for storing coal after it has been 
delivered to the consignee do not relate to the 
receiving, forwarding or delivering of traflic, & 
are not therefore under the control of the ct.— 
Wrst v. LONDON & NorTH Western Ry. Co. 
(1870), L. R256 CG. P. 6225 380 L. J. Cc. P. 2825 18 
W. ht. 1028; 1 Ry. & Can. Tr. Cas. 166 5 sub nom. 
die West & Lonpon & NortH WESTERN Ry. Co., 
23 L. 'T. 371, 
Annotation >-— » Kant f lock Co. v. Shaw 
Bovill & ANNO Co. HBSS, AE ce phere Co & Shaw, 
645. .|—Upon complaint that a rail- 
way co. had taken up portions of a private siding, 
connecting appets.’ premises at 1D. with the goods 
station of the railway co. in that town, it appeared 
that such siding was constructed under an agree- 
ment which contained a clause giving the railway 
co. the right, which they had duly exercised, to 
terminate it at any time on three months’ notice, 
&, at the expiry of such notice, to take up the 
rails, etc., & that the sole object of the railway co. 
in taking up the siding was to compel appcts. to 
pay the D. station to station rates, & that if 
appcets. would consent to pay such rates for the 
traffic delivered over their siding, they might have 
the siding restored at any moment. Appcts. 
alleged that by the refusal of the railway co. to 
continue the accommodation of the siding, they 
failed to afford all reasonable facilities for the 
receiving, forwarding, & delivery of appcts.’ 
traffic :—Held: appcte. were entitled to be given 
siding accommodation as before, but that. under 
the circumstances, the railway co. might require that. 
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before they gave it there should be an agreement 
which, besides having such terms as are the common 
form of their siding agreements, should provide 
that appcts. should pay the D. station to station 
rates for the time being, without rebate or 
deduction, assuming those rates to be in themselves 
unobjectionable. 

Where the existence of a siding affords great 
facilities for receiving & delivery of traffic, & the 
railway co. are not required to do any work or 
expend any money, but merely to permit a con- 
nection to be made with their line by & at the 
expense of the siding owners, it might well be that 
the Comrs. have jurisdiction to order the railway 
co. to permit such a siding to be put in, although 
the Comrs. would have no jurisdiction to order 
them to make it. Although the Comrs. could not 
order the railway co. to work such a siding them- 
selves, it might be within the Comrs.’ jurisdiction 
to direct the railway co. to give proper facilities 
for its working by the owners in such cases, on 
such terms as might be reasonable (MR. Com- 
MISSIONER MILLER).—GIRARDOT FLINN & CoO. v. 
MIDLAND Ry. Co. (No. 2), BEESTON BREWERY 
Co. v. MIDLAND Ry. Co. (No. 2) (1885), 5 Ry. & 
Can, Tr. Cas. 60. 

646. —-- Facility arising out of private agree- 
ment.]—(1) A connection between an adjoining 
owner’s works & a railway by means of a siding is 
a reasonable facility within the meaning of Railway 
& Canal Traffic Act, 1854 (c. 31), 8s. 2, which the 
Railway Comrs. have jurisdiction to order. 

(2) The fact that such connections are granted 
to other traders at other places on the railway co.’s 
line & refused to appct. will, if the circumstances 
are shown to be the same, constitute an undue 
& unreasonable prare within the meaning of 
Railway & Canal Traffic Act, 1854 (c. 31), 8. 2.— 
BEESTON BREWERY Co. v. MIDLAND Ry. Co. 
(No. 1) (1885), 5 Ry. & Can. Tr. Cas. 53. 

647. Railway controlled by Government— 
What company must show.|—-Where the possession 
& control of the railroad & plant of a railway co. 
have been taken by the Govt. under a warrant 
issued by a Secretary of State under Regulation 
of the Forces Act, 1871 (c. 86), s. 16, which 
empowers the taking of possession of all the rail- 
roads in Great Britain, in the event of an emer- 
gency arising, for his Majesty’s service an Order 
in Council having declared that an emergency had 
arisen, an application may still be made by a 
trader to the Railway & Canal Commission Ct., 
under Railway & Canal Traffic Act, 1854 (c. 31), 
s. 2, complaining that reasonable facilitics have 
not been afforded to him, inasmuch as it does not 
necessarily follow that the complete control of 
the railway has been taken by the Govt. from the 
railway co., as the Govt. may delegate to the rail- 
way co. the right to exercise the actual control 
over the working of the railway in so far as it 
does not interfere with the paramount right vested 
in the Govt. to use the railway for His Majesty’s 
service. On such application the burden lies upon 
the railway co. of showing that it is not within 
their power to give such facilities, inasmuch as 
primd facie the railway co. are still under the 
obligation of giving reasonable facilities —DENABY 
& CapEBy MAIN COLLIERIES, Lrp. v. GREAT 
CENTRAL Ry. Co. (1915), 84 L. J. K. B. 2201; 
113 L. T. 191; 31 T. L. R. 3860; 16 Ry. & Can. 
Tr. Cas. 1. 

~J—Sce CARRIERS, Vol. VIII, pp. 165 ef 





&eq. 
(dq) As to Damages. 
Sce Railway & Canal Traffic Act, 1888 (e. 25), 
ss. 12, 13. 
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648. Jurisdiction to award— Disobedience to 
Commissioner’s Order.)—Simonps & Co. v. GREAT 
aa Ry. Co. (1900), 11 Ry. & Can. Tr. Cas. 

» O. 

649. Time for making claim— One year from 
discovery of cause for complaint.|—At places on 
defts.’ railway rebates had been allowed to traders 
in competition with appcts. in respect of services 
performed by them at their private sidings. Defts. 
alleged, but failed to prove, that the rates charged 
to these traders were station to station & not 
merely station to siding rates. For over two years 
appcts. had with full knowledge of the facts paid 
the rate charged to them without claiming any 
rebate, but stating at the time of payment in 
every case that payment was made without 
prejudice to their right to a similar rebate. In 
an action to recover as damages the amount which 
they might have claimed as rebate :—Held: 
Railway & Canal Traffic Act, 1888 (c. 25), 5s. 12, 
which provides that such damages shall not be 
awarded unless complaint has been made within 
one year from the discovery by the party aggrieved 
of the matter complained of, precluded appcts. 
from recovering.—LOLWELL IRON Co., Urb. v. 
MIDLAND Ry. Co., [1900] 1 K. B. 486; 78 L. J. 
K. B. 214; 100 L. T. 2043 25 'T. L. R. 1583 13 
Ry. & Can. Tr. Cas. 244; affd. on other grounds, 
{1910} 1 K. B. 296, C. A. 


C. As Arbitrators. 


See Railway Companies Arbitration Act, E850 
(c. ha ; Regulation of Railways Act. 1873 (c. 48), 
s. &. 


650. Power of High Court to set aside award.} 


The U. Ry. co. altered the gauge of its line, pursuant | 


to an Act, which provided that an equitable 
proportion of the expenses should be paid by the 
other cos. whose interests would be advanced by 
the alteration, the shares which the cos. were to 
contribute to be decided, if the companies differed, 
by reference to the Board of Trade. The Railway 
Comrs., who succeeded to the functions of the 
Board of Tvade in respect. of railway matters, 
having awarded a sum to be paid by the N. & Ks. 
Ry. co. to the U. Ry. co. in respect of the alteration 
of gauge, the N. & BE, Ry. co. tiled a bill impeaching 
the award, on the pround that the Comrs. had 
improperly delegated their authority, & had also 
proceeded on ex parte statements. The judge 
dismissed the bill. 

The Comrs. may he amenable to Parliament for 
not having discharged their duty, but I see no 
ground upon which this ct. [High Ct.] can review 
their acts (TURNER, L.J.).—-NEWRY & ENNISKILLEN 
Ry. Co. v. ULSTER Ky. Co, (1856), 8 De G. M. & G. 
487; 281. T.0O.8.53; 2 Jur. N.S. 936; 4 W. KR. 
761; 44 BE. R. 478, L. JJ. 


Annotation :-—Distd. te Kent County Council & Sandgate 
- ZL B., (189512 Q. B 43. 


651 When commission has jurisdictlon—Agree- 
ment between companies to refer all differences to 
arbitration—‘‘ Difference ’’ arising.)—Regulation 
of Railways Act, 1873 (c. 48), s. 8, enacts (inter 
alia) that ‘“‘ where any difference between railway 
cos. is under the provisions of any general or 
special Act required or authorised to be referred 
to arbn., such difference shall, at the instance of 
any co. party to the difference, & with the consent 
of the Comrs., be referred to them for their decision, 
in lieu of being referred to arbn.” The S. B. & 
L. & S. W. Ry. cos. agreed to refer all differences 
that should arise between them respecting the 
purchase of the railway of the former by the latter 
co. to arbn., in accordance with the provisions of 
Railway Companies Arbitration Act, 1859 (c. 59). 
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A difference afterwards arose between the cos. 
respecting the said purchase, & the selling co. 
thereupon applied to the Comrs. to decide it. 
Upon objection by the purchasing co. that they 
had no jurisdiction to entertain the application, 
since the difference was not required or authorised 
to be referred to arbn. under the provisions of 
any general or special Act :-—Held: by the 
cos.’ adoption of Railway Companies Arbitration 
Act, 1859 (c. 59), the difference, when it urose, 
was authorised by the provisions of that Aet to 
be referred to arbn. within the meaning of Keyula- 
tion of Railways Act, IS7S (¢. 48), 8.8, & therefore 
the Comyrs. had jurisdiction to decide it. -- Srob es 
Bay Ramway &% Pier Co. tv. LONDON & SouTH 
eae aoa Ry. Co, (1875), 2 Ry. & Can. Tr. Cas. 
143. 

wtnnotation --NV.F. Gd. W. Ry. ¢«. Waterford & Limerick Ry. 

(1881), 17 Ch. 1). 493. 


652, —--- —--- —-— .j--Girnvatr Wrstrern Ry. 
Co. v WATERFORD & Limerick Ry. Co., Now S17, 
ante, 

653. ——~- -—-~— - ---.j) - Am agreement was 


entered into between two railway cos., one of the 
clauses of which provided that all questions of 
difference arising out of (he agreement: should be 
determined by arbn. in manger provided by Rail- 
way Companies Arbitration Act, 1859 (ce, 90). 
A private Act of Parliament) was subsequently 
passed, in which the agreement was net out ver- 
batim as a schedule, & it was provided by the Act 
that the scheduled agreement should) be contirmed 
& made binding upon the parties thereto, | Differ- 
ences having arisen, one of the cos. applied to the 
Railway Comrs. to determine the questions in 
dispute under the provisions of the Regulation 
of Railways Act, 1873 (ec. 48). Phe other co, 
having obtained a rule nist for a prohibition on 
the ground that. without. (heir consent (he Railway 
Conirs. had no jurisdiction to entertain the applies- 
fion:- Held: (he ripht to refer differences to arba, 
was derived from the agreement. itself; the differ- 
ence was not. required or authorised to be referred 
to arbn. under the provisions of any general or 
special Act. within the meaning of Reyulation of 
Railways Act, 1878 (e. U8), 5. 5, & the Railway 
Comes. had no jurisdiction to undertake the arb. --- 
R. vo. MIDLAND Ry. Co. (1887), LQ. B.D. 540 | 
561. J. Q. 8B. 5853 57 1. Tb. G10, 36 OW. Rn. 270s 
sub nom. Rev. GREAT Westies Ky. Co. of J. 1%; 
550; aub nom. MipnANp Ry. Co. 9. GReAt 
Western Ry. Co. (No. 8), 5 Ry. & Can. Tr. Cas, 
267, D.C. 7 — 
: -—-Distd ‘heater Ship Cuna Oo. tT abu 
ee ecu et iwoo 2 oe: . Retd. Hby piney 

Jtv. r, Brecon & Merthyr Tydfil iy. C1H00). KE. TPE 

Mentd. 't. v. County of London JJ. & 1.0. OOP Gey t 

QW. 455. 

654, ——-- - --- --—-.]J—- Where by the Corns of 
an agreement confirmed by the special Act of a 
railway co. it was provided that, any question which 
might arise between that co. & another railway co. 
as to the construction or carrying into effect of 
the agreement should be referred to a person 
designated by name, or, him failing, sie an seclaa! 
to be appointed by the Board of Peale ont ac 
application of cither party, & “ differences — BU We 
quently arose between the two cos. as to a 
construction & carrying out of the agreement, t < 
person so designated having in the meantime died : 
—Held: the case fell within the proviso to 
Regulation of Railways Act, 1875 (c, 45), &. B, 
& the power to compel a reference of differcnces 
to the Railway Comrs. given by Regulation of 
Railways Act, 1473 (c. 45), 4. 8 did not apply. 
ALEXANDRA (NEWrort & Soutit WALEs) DOcKs 
& Ry. Co. v. Tare VALE Ry. Co., {1907) 1 K. B. 
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sect. 2, C.; sub-sect. 8, A. (a) & (b).] 


356; 76 L. J. K. B. 3038; 96 L. T 380; 13 Ry. & 
Can. Tr. Cas. 1, C. A. 

——- ——- ——..] — See, further, CARRIERS, Vol. 
VITI., pp. 205 et seq. 

655. —— Made binding by special Act.]-—— 
Before the H. Railway co. was formed, B., pur- 
porting to act on its behalf, entered into an agrec- 
ment with two other cos., for the working of the 
H. railway. When the H. co. was formed & 
obtained its private Act, the following sect. was 
contained in it: the heads of agreement, bearing 
date Apr. 20, 1865, between BK. on behalf of the 
H. co., C. on behalf of the M. Hy. co., & Y. on 
behalf of the G. W. Ry. co., which heads of agree- 
ment are set forth in schedule 1 to this Act, are 
hereby confirmed & made binding on the cos. 
respectively. By clause 18 of the agreement in 
the schedule, all differences between the three 
cos., or any two of them, & all questions as to the 
carrying into effect of the provisions of this 
arrangement, shall be determined by arbn. under 
Railway Companies Arbitration Act, 1859 (c. 59). 
The Hl. co. applied to the Comrs. for an order 
enjoining the G. W. & M. Ry. cos. to work th H. 
line, & the G. W. Ry. co. objected that the LL. co. 
had not constructed certain platforms :—Held : 
the provision of the agreement requiring all 
differences to be referred to arbn. was not, although 
made binding by the Act, a provision of any general 
or special Act, within Regulation of Railways 
Act, 1873 (c. 48), 8. 4, & the Railway Comrs. had 
no jurisdiction.—CGREAT WerEstern Ry. Co. v. 
HALESOWEN Ky. Co. (1883), 52 L. J. Q. B. 4733 
sub nom. HALESOWEN Ry. Co. v. GREAT WESTERN 
Ry. & Mip.anp Ry. Cos., 48 L. IT. 710; 4 Ry. & 
Can. Tr. Cas. 224, D. C. 
Annotations :—Consd. it. v. Mid. Ry. (1887), 19 Q. B. D. 

540, d. Manchester Ship Canal Co. ». Manchester 

Racocourse Co, & Trafford Park states (1900), 16 T. L. R. 

420; G. W. Ry. « Barry Ky., [1900] 2 K. B. 670. 

656. ------ —---- Agreement made under autho- 
rity of general Acts.|—-In order that an agreement 
between railway cos. may be confirmed or autho- 
rised by a general or special Act within Railway 
& Canal Traffic Act, 1888 (c. 25), 8. 15, it is not 
necessary that the agreement should be specifically 
confirmed or authorised by statute. 

By railway Act, s. 80, running powers over a 
branch linc belonging to the G. W. Ry. co. were 
conferred ri as the Barry Hailway co., & by 
sect. 34 of the Act it was provided that the terms 
conditions & regulations on & subject to which 
the co., the Barry Kailway co. shall be entitled 
to run over & use any part of the G. W. Ry. 
under the powers of this Act & the stations & 
works connected therewith & the tolls or other 
consideration to be paid in respect of the same 
shall, if not agreed upon between the company 
& the G. W. Ry. co., be from time to time 
determined in manner provided by Regulation 
of Railways Act, 1873 (c. 48), as amended by 
Railway & Canal Traffic Act, 1888 (c. 25), with 
respect to differences between railway cos. In 

ursuance of the powers conferred upon the cos. 

y the above-mentioned Act & by the provisions 
of Railways Clauses Cunsolidation Act, 1845 
(c. 25), 5. 87, an agreement was made between 
the cos. in relation to the user by the Barry Rail- 
way co. of the aforesaid branch line of the G. W. 
Ry. co. By a clause in this aurea it was 
provided that all questions & differences arising 
thereunder should be determined by arbn. in 
manner provided by Railway Companies Arbitra- 
tion Act, 1859 (c. 59), or any subsisting statutory 





RAILWAYS AND CANALS. 


modification thereof. Differences having arisen 
under the agreement, the G. W. Ry. co. applied 
to the Railway Comrs. under Regulation of Rail- 
ways Act, 1873 (c. 48), s. 8, & Railway & Canal 
Traffic Act, 1888 (c. 25), s. 15, to decide those 
differences :—Held: although the provisions of 
the agreement had not been confirmed or speci- 
fically authorised by statute, that came within 
the terms provisions of any agreement confirmed 
or authorised by any such Act in Railway & Canal 
Traffic Act, 1888 (c. 25), s. 15, & the Railway 
Comrs. had jurisdiction under Regulation of Rail- 
ways Act, 1873 (c. 48), 8. 8, to determine the before- 
mentioned differences.—GREAT WESTERN Ry. Co. 
v. BARRY Ry. Co., [1909] 2 K. B. 670; 78 L. J. 
K. B. 1010; 101 L. T. 448; 13 Ry. & Can. Tr. 
Cas. 362, C. A. 

657. Commission ordering reference to them- 
selves—Of differences between railway companies— 
Companies not having agreed to arbitration.|— 
Railway Companies Arbitration Act, 1859 (c. 59), 
gives power to railway cos. to agree in writing to 
refer matters in difference, as they arise, to 
arbn. 


Semble: Railway Companies Arbitration Act, 
1859 (c. 59), does not give the Comrs. jurisdiction 
under Regulation of Railways Act, 1873 (c. 48), 
s. 8, which provides for the reference to them of 
differences between railway cos. required or autho- 
rised to be referred to arbn. under the provisions 
of any general or special Act, to order a referenco 
to themselves of matters in difference between two 
railway cos. in the absence of such an agreement. 
—TorBAY & BrixHaMm Ry. Co. v. SouTH DEVON 
Ry. Co. (1876), 2 Ry. & Can. Tr. Cas. 391. 


SUB-SECT. 3.—LEXERCISE OF JURISDICTION. 
A. Parties. 
(a) Who May Apply. 


658. Public bodies — Not representing any par- 
ticular individuals—No proof that any trader 
injured.]——-(1) An incorporated assocn. of traders 
filed a complaint under Railway & Canal Traffic 
Acts, 1888 (c. 25), & 1894 (c. 54), that a railway 
co. had, since Dec. 31, 1892, increased their class 
rates per ton for merchandise traffic, & that the 
increased rates were unreasonable. The railway 
co. asked for particulars of the names of the 
traders who were represented by the assocn., & 
of the traders in respect of whose traffic the com- 
plaint was made:—Held: the assocn. were 
entitled to make such a complaint to the Railway 
Comrs,. without representing any individual trader 
& without proof that any individual trader was 
aggrieved, & as the assocn. & the railway co. were 
the only parties to the litigation, the assocn. 
could not be ordered to give particulars of traders 
represented by them. 

Sub-section 4 of section 1 of the Railway & 
Canal Traffic Act, 1894 (c. 54), does not apply to 
a complaint by an association which is proceeding 
under section 7 of the Railway & Canal Traffic 
Act, 1888 (c. 25), & is not itself aggrieved by the 
increased charges. 

(2) On an appeal from a decision of the Railway 
Comrs., the Ct. of Appeal has power to give the 
costs of the appeal to the successful party, not- 
withstanding Railway & Canal Traffic Act, 1894 
(c. 54), 3. 2.—MANSION HovUsE ASSOCN. ON RAIL- 
way & CANAL C FOR UNITED KINGDOM 
v. GREAT WESTERN Ry. Co., [1895] 32 Q. B. 141; 


Part X.—RAILWAY TRIBUNAIS. 


641. J. Q. B. 434; 72 L. T. 523; 117. L. BR. 316; 
14 R. 429; 9 Ry. & Can. Tr. Cas. 58, C. A. 
Annotations -— - Ric ,s : . ; - 
shire aflnstone Coal Conn Nid: nee imaneae loa. 

Mid. Ry., {1896} 1 Q B. 260 ; North Staffordshire Colliery 

ye rT ab v. North Staffordshire Ry. (1907), 23 

659. —_— -—--—- Whether company entitled to 
particulars.|—-MANSsION House Assocn. ON RaIL- 
way & CANAL TRAFFIC FOR UNITED KINGDOM v. 
GREAT WESTERN Ry. Co., No. 6528, ante. 

660. —-— Necessity for obtaining Board of 
Trade’s certificate.|——-Appcts. are not a corporate 
body & could not have appeared in their quasi- 
corporate capacity in this any more than they 
could or can in any other ct., but for the provi- 
sions of Railway & Canal Traffic Act, 1888 (c. 25), 
s. 7. By that enactment they are styled an 
* authority,’ & it is provided that upon obtaining 
the certificate of the Board of Trade, that they 
are in the opinion of the Board of Trade a proper 
body to make a specific complaint, such an assocn. 
of traders may make to this ct. any complaint 
which the ct. has jurisdiction to determine. It is 
further provided that they may do so without 
proof that they are aggrieved by the matters 
complained of. The necessity of obtaining the 
certificate of the Board of Trade is a protection 
to the cos. against frivolous or unreasonable 
attacks upon them by the chambers of commerce 
& assocns. of traders (WILLS, J.).---LIVERPOOL 
Corn TRADE Assocn. tv. LONDON & Norti WEs- 
TERN Ry. Co., [1891] 1 Q. B. 120; 60 1. J. Q. 8. 
76; 6831. T. 564; 7Ry. & Can, Tr. Cas, 125, 
Annotation :-—Consd. Liverpool Corn Traders’ Assucn. t. 

G. W. Ry. (182), 8 Ry. & Can. Tr. Cas. 114. 

661. Railway company having interest 
route.|—METROPOLITAN District Ry. (Co. 
METROPOLITAN Ry. Co., No. 750, post. 

662. Trader owning private siding.}|— A trader 


in 
vv. 


interested may apply fora through rate to a private | 


siding.—-BRUNNER,. MoNb & Co., LTD. 1. CHESHIRE 


LINES COMMITTEE & LONDON & NORTH WESTERN ! 


Ry. Co. (1909), 25 T. L. R. 618; 14 Ry. & Can. 

Tr. Cas. 125. 

- <innotation :—Refd. L. & Y. Ry. & Deane Valicy Ry. t. 
Hull & Barnsley Ry. (1912), 15 Ry. & Can. Tr, Cas. 59. 
663. Railway not domiciled in England-—Juris- 

diction of commission sitting in Engiand.]|—Appcts., 

who were a Scottish railway co., having brought 
an application against the Lord Advocate, as 
representing the Treasury under the Crown Suits 

(Scotland) Act, 1857, in respect of certain claims 

against the Govt. under agreements relating to 

the possession of their railway by the Govt., 
resp. applied to the Railways & Canal Commis- 
sion sitting in England for directions ag to the 
hearing of the application :—Held: inasmuch as 
resp. on the record was in fact. domiciled in Scot- 
land, the only branch of the ect. which could deal 
with the application was, under Rule 65 of the 

Railway & Canal Commission Rules, ct. sitting 

in Scotland, & it was not for the ct. sitting in 

England to decide whether the procedure adopted 

by appct. co. was right.—NortH Bririsu Ry. Co. 

v. LORD ADVOCATE (1921), 17 Ry. & Can. Tr. Cas. 

46. 


(b) Joinder of Parties. 

664. Necessity for— All parties interested not 
before court.}—A railway co. possessed of a line 
from B. to C. advertised to convey goods from A. 
to C., in conjunction with another co., at the rate 
of 50s. per ton, provided they were consigned by 
W. to their own agents at those respective places ; 
but if consigned through any one else, they charged 
2s. 6d. per ton more :—Held: ground for an in- 


ee ee 
ee 
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junction under Railway & Canal Traffic Act, 
1854 (c. 20), & the rule was made absolute, with 
costs, although it prayed a writ enjoining the co. 
to charge an equal rate for the carriage from A. to 
C. & the writ was granted as from B. to C. only. 

Semble: both cos. ought to have been brought 
before the ct. by the rule.—Re BAXENDALE ¢t. 
NortuH Devon Ry. Co. (1857), 3 C. B. N.S. 884; 
30 L. T. O.8. 1343; 6 W.R. 883 1 Ry. & Can. Tr. 
Cas. 180; 140 KE. R. 765. 

66 J}—Under an Act. the B. Canal 
co. were authorised to charge certain tolls, rates, 
& dues for goods trafiic in respect. of the canals & 
other works of the co., & were prohibited from 
making an order to reduce, advance, or otherwise 
vary all or any of such tolls, rates, or dues, without 
the consent of a railway co., who guaranteed that, 
if the income of the canal co. in any year was 
insufficient to pay a dividend of 4 per cent. on the 
capital of the canal co., the railway co. would 
make up the deficiency. The B. Canal co. was 
one link in a chain of canals owned by various 
cos. & forming a continuous line of navigation 
between two points. In pursuance of an applica- 
tion made to them by one of those cos, the Railway 
Comrs., under Regulation of Railways Act, 1878 
(ec. 48), 8s. 11, made an Order allowing through 
rates for goods trafic between those two points, 
the effect. of which would be to reduce the tolls 
of the B. Canal co. below the maximum allowed 
by the canal Act, & below the amounts therefore 
charged by the co. The railway co. were not 
represented before the Comirs., & did not consent 
to the Order or to any variation of the tolls :- - 
Held: the Order was made without jurisdiction, 
& must be restrained by prohibition. 

The Comps, were hau’ as a matter of law, in 
accordance with the practice of every ct., to 
cause notice to be given to the I. & N. W. co. 
who were as deeply interested in the question to 
be determined as anv of the parties, to a ed 
before them (KELLY, C.B.).- Warwick A Bir- 
MINGHAM CANAL NAVIGATION Co. tv. BIRMINGHAM 
CANAL Co. (1879), 5 Ex. D. 15 sub nom. Re Wane 
WICK & BIRMINGHAM CANAL Co, 1. HERMINGHAM 
CANAL (Co,. Hae p. BIRMINGHAM CANAL Co. 
LONDON & NorrH WESTERN Ry. Co., 48 2. 0. Q. B. 
5503; 3 Ry. & Can. Tr. Cas. $245 aub nom. Re 
WARWICK & BIRMINGHAM CANAL NAVIGATION CO, 
OF PROPRIETORS APPLICATION & WARWICK & 
NAPTON CANAL NAVIGATION CO. OF PROPRIETORS 
v. BIRMINGHAM CANAL NAVIGATION CO, OF Piko- 
PRIETORS, 40 L. TT. 816. 
ane ‘—Mentd. Rov LO. CG. JS, (1804) 1 QQ, BB. 


666. ~-— - ]— WILLESDEN & 
LocaL Boarnps & MIDLAND Ry. Co. 
Sol. Jo. 176. 

667. a) end 








TEEN DON 
(18953), 37 


=a ee 


-.]-—-Upon an application to the 


_ Railway Comrs. under Railway & Canal Traffic 


a ee 


Act, 1804 (c. 54), 8. J, alleging that a railway co. 
have, jointly with other railway cos., increased 
a rate or charge, & that such rate or charge is 
unreasonable, appct. must join such other railway 
cos. as defts. 

lagree ... that the terms of Railway & Canal 
Traffic Act, 1894 (c. 54),do not in themselves 
impose upon appet. the obligation of joining all 
the other cos. as a condition Heal bl t pro- 
ceeding with his claim; & for the same reason I 
do not think he would be bound to join all the 
other cos. in the preliminary discussion before the 
Board of Trade. But very different considerations 
arise when the matter comes before us [The 
Comrs.}. We have to deal with the case, & to put 
it in train for complete discussion & consideration 
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Sect. 1.—The Railway and Canal Commission : Sub- 
sect. 3, A. (b), (c), (2) & (e), B. & C.] 


before us. I do not think we should be in a 
position to give it that complete consideration 
which we are bound to give it unless we had all 
the parties interested in the question before us 
(COLLINS, J.).—-MAPPERLEY COLLIERY CO. 
MIDLAND Ky. Co. (1896), 65 I. J. Q. 33. 272 5 
Ry. & Can. Tr. Cas. 147. 

Annotations :—Refd. Chance & Hunt v. L. & N. W. Ry., 
1909) 1 K. B. 550; Read, Holliday v. Mid. Ry. & N. E. 
y., {1915] 3 K. B. 616. Mentd. Smith & Forrest. ». 
. & N. W. Ry., G. W. Ry. & Mid. Ry. (1900), 11 Ry. 

& Can. Tr. Cas. 156. 

668. —— .}—In the exercise of jurisdic- 
tion under Railway & Cana] Traffic Act, 1888 
(c. 25),8. 2 (3), no Order should be made unless the 
Gomrs. are of opinion that al] the interests are 
before the ct. & then only on the fullest possible 
evidence.—Re TAFFY VALE Ry. Co. (1900), 1] Ry. 
& Can. Tr. Cas. 80). 

Annotation :-- Reta. Chance & Hunt ». L. & N. W. Ry., 

(1900) 1 K. B. 550. 


669. -—-—~,]—-Traders who complain of a 
through rate as being an undue preference must 
join as defts. all the cos. concerned in making the 
through rate.--CHANCE & Hun'r, Lip. ». LONDON 
& Nort Wrarern Ry. Co., [1900] 1 K. BB. 550; 
78 L. J. K.B. 305; 100 LT. 38843 18 Ry. & Can. 
Tr. Cas. 286. 


Annotation :--Consd. Iicad, Holliday «. Mid. Ry. & N. FE. 
Ry., {19L45]) 3 K. B. 616. 


670. —— -}] — Messrs. Read, Tolliday & 
Sons, Ltd., alleged that the M. Ry. co. were 
charging them rates for goods carried over their 
railways in excess of the rates charged to their 
competitors in business & applied to the Railway 
& Canal Commission Ct. for an order on the M. 
Ry. co. to stop this preference. They added the 
N. EE. Ry. Co. as parties on the ground that they 
had an agreeinent with the M. Ry. co. for charging 
through rates for traffic over their lines. The 
N. HK. Ry. co. pis for an Order that their name 
should be struck out of the proceedings on the 
ground that no question of through rates was 
involved & no relief could be asked against them. 
The Railway & Canal Commission refused the 
application on the ground that it had been settled 
by previous decisions of the Comrs. that where 
it was desired to investigate questions of through 
rates it was necessary that all the railway co.’s 


Vv. 


9 











who were parties to the rates should be before the | 


ct. Held: there was no settled practice of the 
Jommission, where a through rate had to be 
investigated, to insist on all the parties to those 
rates being brought before them; & that where 
no Order could be made against deft. co. & 
their presence would not be a convenience to any- 
body, they ought not to be made parties.—ReEan, 
Honuipay & Sons, rp. v. MIDLAND Hy. Co. & 
North Eastern Ry. Co., [1915] 8 K. B. 616; 
86 L. J. K. B. 225; 1131. T. 900; 16 Ry. & Can. 
Tr. Cas. 26; sub nom. READ, HoLuipay & Son, 
Lrp. v. GREAT CENTRAL Ry. Co., 31 TT. L. R. 
537, C. A. 





(c) Addition of Partics. 

671. When court will pp beg Pye & Dot- 

GELLY Ry. Co. v. CAMBRIAN Ky. Co., No. 759, 
ost. 

. 672. ——-.}—- The Railway Comrs.’ powers 
under Railway & Canal Traffic Act, 1854 (c. 81), 
s. 8, & Regulation of Railways Act, 1873 (c. 48), 
s. 25, to direct & prosecute inquiries will not be 
exercised so as to make corpns. or persons parties 
to an application made by a trader against a 
railway co. on the ground of undue preference as 
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a preliminary to the hearing. The Comrs. might 
exercise such powers if at the hearing the whole 
case was not sufficiently brought before them — 
Wiutson & Co. v. NORTH BasTeERN Ry., MIDLAND 
Ry. & LANCASHIRE & YORKSHIRE Ivy. Cos. (1885), 
5 Ry. & Can. Tr. Cas. 97. 


(dq) Application to intervene. 


678. Jurisdiction of court to allow—Refusal to 
state whether in opposition or not.]—An applica- 
tion by the Gloucester Chamber of Commerce 
under Railway & Canal Traffic Act, 1888 (c. 25), 
s. 7, asking leave to appear at the hearing of the 
case was refused because they were not prepared 
to say whether it was in opposition or not that they 
desired to appear.—LIVERPOOL CORN TRADERS’ 
ASSOCN. ¥. GREAT WESTERN Ry. Co. (1892), 8 
Ry. & Can. Tr. Cas. 114, C. A. 

Annotations :—Mentd. Manchester Ship Canal Co. v. Mid. 
Ry. (1897), 10 Ry. & Can. Tr. Cas. 54; Anglo-American 
Oil Co. v. Cale. Ry. & N. B. Ry. (1916), 16 Ry. & Can. 
Tr. Cas. 133. 

674. -}] —An application was made by the 
Port Authority against the M. R. co. for an Order 
allowing certain through rates on rail borne traflic 
between the London docks & certain towns. The 
London docks had been grouped for the purposes 
of the railway rates & all the railway cos. con- 
cerned had agreed to carry to & from the docks 
at these group rates. Two railway cos. concerned 
in these group rates applied for leave to intervene 
on the ground that the granting of the application 
would be prejudicial to their rights under various 
agreements made between them & the several 
dock cos., the predecessors in title of appcts. :— 
Held: the Railway & Canal Commission has the 
ordinary jurisdiction of common law cts. to allow 
intervention, &, as the rights of the interveners 
might be affected by the fixing of the through 
rates, the ct. had jurisdiction to allow the inter- 
vention.—PoRT OF LONDON AUTHORITY v. MID- 
LAND Ry. Co., [1912] 2 K. B. 1; 81 L. J. K. B. 
eae 105 lL. T. 5583; 15 Ry. & Can. Tr. Cas. 
23. 

675. Who may Iintervene— Public body affected 
by application.|—-MANSION HlousE A&sSOCN. ON 
RAILWAY RATES v. LONDON & SOUTH WESTERN 
Ry. Co. (1894), 39 Sol. Jo. 29. 





(ec) Striking out Parties. 


676. Power of court — Joinder tending to em- 
barrass or delay proceedings.|—-Appct. in the Rail- 
way & Canal Commission Ct. is entitled to join 
any number defts. & causes of action in one 
application, subject to the power of the ct. to 
strike out any party or matter the joinder of 
which tends to embarrass or delay, & in order 
separate trials of such of the issues raised as 
cannot be conveniently tried together. 

Railway & Canal Traffic Act, 1888 (c. 25), s. 19, 
gave the Comrs. full discretion over the costs of 
all proceedings before them. ... Railway & 
Canal Traffic Act, 1894 (c. 54), s. 2, cut down the 

owers of the Comrs. with regard to costs, but it 
eft untouched their discretion over the costs of 
interlocutory proceedings (BANKES, J.).—SMITH, 
STtronE & KwyiaeutT, Lrp. v. LONDON & NorTH 
WESTERN By. Co., [1914] 3 K. B. 1195; 83 
L. J. K. B. 1690; 111 L. T. 1117; 80 T.L. R. 
645; 15 Ry. & Can. Tr. Cas. 321. 


B. Procedure. 


677. Who may be heard—Solicitor— Affidavit 
as to poverty of applicants.)|——Re INQUIRY UNDER 
Crkap Trans Act, 1883, Re LONDON & Nort 


Part X.—RAILway TRIBUNALS. 


WrEsTERN & NorrH Lonpon Ry. Cos.’ APppii- 

ee (1888), 4 T. L. R. 382; 6 Ry. & Can. Tr. 

tas. 1Y. 

678. ——— Counsel of third party—Not a t 
to litigation.|—-HickLETron Mary Pouieee POOF, 
LrD. v. HULL, BARNSLEY & West RIDING JUNC- 
TION RatLway & Dock Co. (1903), 12 Ry. & Can. 
Tr. Cas. 63. 

679. ——— Officer of objecting company— 
Traffic manager.}—— The traffic manager of a 
limited co. having appeared in support of objec- 
tions made by that co. to the proposed increases 
of rates, & appcts. having previous y informed the 
ct. that they had no objection to his being heard, 
he was heard not in consequence of any ruling on 
the point, but under the particular circumstances 
of the case.—Ez p. SOUTH-EASTERN & LONDON, 
CHATHAM & DOVER Ry. Co, (1913), 15 Ry. & Can. 
Tr. Cas. 154. 

Annotation :—Mentd. Hr p. G. S. & W. Ry., Er p. Fish- 
guard & Rosslare Rys. & Harbours Co., G. S. & W. Ry. 
& GQ. W. Ry. (1914), 15 Ry. & Can. Tr. Cas. 282. 

680. Right to begin.}] — Mipianp Ky. Co. +. 
GREAT WESTERN Ry. Co. (No. 2), No. 472, ante. 

681. —-_—.]—— Upon the argument. of a case 
stated by the Railway Commissioners under 
Regulation of Railways Act, 1873 (c. 48), 8. 26, 
the counsel for the party seeking to alter the 
status in quo has the right to begin. —WATKINSON 
v. WREXHAM, MOLD & CONNAH'S QuAY Hy. Co. 
(1879), 3 Ry. & Can. Tr. Cas. 164, D.C. 

Annotation :-—Mentd. Tharsis Sulphur & Copper Co, t. 
L. & N. W. Hy. (A881), 3 Ry. & Can. Tr. Cas. 455. 

682. Evidence—What evidence admissible—To |. 
construe Act of Parliament.|—-CENTRAL WALES « 
CARMARTHEN JUNCTION Ry. Co. uv. LONDON & 
NortTH WESTERN Ry. Co. & GREAT WESTERN 
Ry. Co. (1883), 4 Ry. & Can. ‘Tr. Cas. 211. 
Annotation :— Mentd. G. W. Iv. ec. Severn & Wye & Severn 

Bridge Ry. & Mid. Ky., Severn & Wye & Severn Bridge 

io ve. GW. Ry. (No. 2) (1887), 5S Ry. & Can. Tr. Car. 


683. ———- ----- To prove competition.| — 
CASTLE STEAM TRAWLERS, [7p. v. GREAT WESTERN 
Ry. Co. (1908), 24 "RB. L. R. 3173 18 Ry. & Can. 
Tr. Cas. 145. 

684. 
crease of rates.|—Upon a complaint that an in- 
crease of a rate for the carriage of coal as from 
Aug. 1, 1900, over defts.’ railways was unreason- 
able, an Order was made that, if defts. relied for 
justification on any change in the mode or expense 
of carrying coal, they were to give particulars 
thereof. No such: particulars were given. <At 
the hearing before the Railway Comrs. it was 
proved on behalf of defts. that in 1895, at the 
request of the colliery owners, owing to the depres- 
sion in the coal trade, defts. reduced the rates for 
the carriage of coal; that in 1900 the coal trade 
was in a prosperous condition, the price of coal 
having risen considerably; & that on Aug. I, 
1900, defts. raised the rates to what they had 
been in 1895 before the reduction was made :— 
Held: the evidence as to the rise in the price of 
coal was not given for the purpose of proving an 
increase in the expense of carrying the coal, but 
for the p of proving that the depression 
which was the cause of the reduction in the rates 
had passed away & had been succeeded by a period 
of prosperity; & the evidence was not excluded 
by the Order for particulars, & there was evidence 
upon which the Railway Comrs. were entitled to 
find that the increage of the rates was reasonable. 
—NogTH STAFFORDSHIRE COLLIERY OWNERS’ 
Assocn. v. Norrn STAFFORDSHIRE Ry. Co., 
Lonpon & Norra Western Ry. Co., GREAT , 





---—— To prove reasonableness of in- | 
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CaNAL Co., [1908] 2 K. B. 765; 771.9. k 

1021; 99 L. T. 652; 24 T. L.'R. 780; Bite 

& Can. Tr. Gas, 78. C. A. a 
nnotation :— oka p. QO 8.& W. Ry., Ev p. Fistycuard 

& Roaslare ys. & . ant Sata 

Ry, (1914), 13 lty. & Can Te oe pela 

Admissibility of Evidence, generally, see Fvi- 
DENCE, Vol. XXII, pp. 53 ef erg. : ae 

Discovery.|——See Discovery, Vol. XVIII, pp. 
72 et seq. 

685. Review of decision— Within what time.]— 
The Railway Comrs. refused an application made 
under Order 40 of their General Orders to review 
a decision given them a year before.—DENABY 
MAIN COLLIERY Coa. vt. MANCHESTER, SHEFFIELD 
& LINCOLNSHIRE Ry. Co. (No. 2) (IS81), 4 Ry. & 
Can. Tr. Cas. 23. ; 

686. ——— On application to amend order as to 
costs.|—The Railway Comrs. will not rehear a 
matter when they are asked to review, rescind or 
vary an order as to costs by a party who does 
not. desire to disturb their judgment. on the merits. 
—HAMMANS, Foster, FTC. 9. GREAT Wiss'tern 
Ry. Co. (1883), 4 Ry. & Can. Tr. Cas. 181. 

687. - --- Effect of decision on general system 
of railway overlooked.|]—-Grear Norri or Scor- 
LAND Ry. Co. e. Hl@uLann Ry. Co., HIGHLAND 
Ry. Co. vw GREAT Nortit OF ScoTLANn Ry, Co. 
(1885), 5 Ry. & Can. Tr. Cas. 103. 

688. - --- -- Exercise of jurisdiction.] —- Rickrrr, 
SaiTn & Co. vr. MipLanp Ry. Co., DERBYSHIRE 
SILKSTONE COAL Co. t. SAME, GRASSMOOR Co. tv. 
Same, No. 724, poat. 

689. Amendment of proceedings-— Power of 
Commissioners to allow.j--- The Railway Comrs. 
have full powers of allowing the proceedings before 


' them to be amended, & will exercise such powers 


liberally, so as to give effect. to Regulation of 
Railways Act, 1872 (c. 48).— Dover Coren. 9. 
SoutTuH HASTern Ry. Co. & LONDON, CHATHAM & 
Dover Ry. Oo, (18738) TP Ry. & Can, Pro Cas. 
340. 

690. Procedure In court of country where cause 
originated---Whether commissioners will adopt.|— 
In a case where both parties resided in Scotland 
& the cause of action arose there. the Comirs. 
ordered that the procedure on summonses for 
Inspection & interrogatorics should be similar to 
what. it is in an action in the (Ct. of Session.— - 
MACFARLANE v. NortTH Bririsir Ry. Co, (1883), 4 
Ry. & Can. Tr. Cas. 206. 

691. Inspection of locus in quo—-Question as to 
difficulty in working traffic.|-- GREENWOOD (JOHN) 
& Sons, I/vrp. oe. CHesHink LINES COMMITTEE, No. 
258, ante. 


C. Tnjunctiona and Orders. 


692. When injunction granted-— Railway com- 
pany retusing facilities--To prevent competition.|— 
Injunction against a railway co. under Railway & 
Canal Traffic Act, 1854 (c. 31). to restrain them 
from requiring other carriers to bring their goods 
to the railway station at an earlicr hour than they 
received their goods delivered at their own 
receiving offices. — BAXENDALE 1. LONDON & SouTH 
WESTERN Ry. Co. (1862), 12 ©. B. N.S. 758; 1 
Ry. & Can. Tr. Cas. 231; 142 BK. R. 1340. 


Annotations »>—Apld. Re Palmer & L. B. & 8, CC, Ry (1471), 
401. 5.C. RP. 1. Refd, Palinerv. LL. & &. W. Ry. C86), 


L. R.1C. P, 588. 

693. ——— Cause for complaint removed before 
application.}-—Upon a complaint by a trader that 
a railway co. had made exeessive charges for the 
conveyance of his traffic, & unduly preferred the 
traffic of another trader, the co. admitted that 
they had done so, but contended that as such 


WESTERN Ry. Co. & SHROPSHIRE Uxion Rys. & | causes of complaint had been removed before 
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Sect. 1.—The Railway and Canal Commission: Sub- 
sect. 8, C. & D.] 


the application was filed, it was not necessary 
that an injunction should issue :—Held: appct. 
was entitled to be fortified for the future with such 
security as the Railway Commission had power 
to give him, if it was not unreasonable for him 
not to be content without it, & that an injunction 
must issue.—MACFARLANE & Co. v. NORTH BRITISH 
Lae Co. (No. 2) (1884), 4 Ry. & Can. Tr. Cas. 


694, ——— Interim injunction—Consideration of 
effect of injunction upon all parties.!— Article 12 
of an agreement made between the G. N. Ky. co. 
& the M.S. & L. R. co., dated Jan. 30, 1892, & 
confirmed by a railway Act, provided as follows: 
——'' On & from the passing of the bill, & whether 
the running powers provided for by this agrec- 
ment are exercised or not, there shall be a com- 
plete system of through booking & through rates 
& fares between the systems of the two cos. by 
all reasonable & convenient routes... & each 
co. shall conduct the through traffic of the other 
co. in good faith & by through trains, & shall 
afford to the other co. all such reasonable facilities 
& accommodation as regards traffic of all kinds 
as is usual between friendly railway cos. for the 
convenient conduct & exchange of traffic passing 
or destined to pass between the respective systems 
of the two cos.”’ 

Resps. having completed their line to London, 
certain fish trafflc was handed to them at G. for 
convevance to London “ via G. N. Wt.’ This had 
hitherto been so forwarded, but resps. now con- 
veyed it hy their own route to L. & delivered it 
themselves. On an application for an interim 
injunction enjoining the (@. C. R. co. to desist 
from diverting from the G. N. R. co. the fish 
traffic from G. to L. which is consigned by the 
Gi. N. R. co. :--Meld: the route being priméd facie 
a reasonable one, the G. N. R. co. would have, 
prima facie, the right of requiring traffic to be 
carried by it on reasonable terms; there being 
uso primd facie a contract to that effect, & as an 
interim injunction would not harm resps., pro- 
vided accounts were kept, & the absence of it 
might seriously damage appcets., an interim in- 
junction should be granted.—-GREAT NORTHERN 
Ry. Co. v. Great Centran Ry. Co. (1809), 10 
Ry. & Can. Tr. Cas, 266. 

695. -~—- —-— -——~—-.]~—- Upon an application 
for an interlocutory injunction ordering that. 
certain former facilities for receiving & running 
through passenger coaches should be continued 
pending a decision as to the rights of the parties : 
—Held: this not being an application to restrain 
a threatened act, regard should be made to the 
balance of convenience, &, upon the facts, no 
interlocutory order should be made.—GrREatT 
CENTRAL Ry. Co. v. LONDON & NortTH WrstreRNn 
Ry. Co. (1922), 17 Ry. & Can. Tr. Cas. 89, 


696. Enforcement of injunction—Attachment.] 
——The ct. refused to grant an attachment against 
a railway co. for disobedience to a writ of injunc- 
tion under the Railway & Canal Traflic Act, 1854 
(v. 31), enjoining them to desist from giving an 
undue preference, in respect of the carriage of 
coals, to persons carrying coals from P. or other 
Pe to or towards ccrtain places mentioned in 

he rule, the affidavits on the part of the co. 
showing a bond fide endeavour on their part to 
conform to the order of the ct., although it 
appeared that the reformed scale of charges still 
o ted in some other respects injuriously to 
the interests of complainants, & advantageously 
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to the other parties—RANSOME v. EASTERN 
Countizs Ry. Co. (1858), 4 C. B. N. 8. 185; 1 
Ry. & Can. Tr. Cas. 116; 31 L. T. O. 8. 236; 4 
Jur. N.S. 859; 140 B. R. 1034. 
Annotations :—Refd, Nicholson v. G. W. Ry. (1858), 5C. B. 
ae 366; G. W. Ry. v. Sutton (1869), L. R. 4 H. L. 
697. Enforcement of order — Penalty.]|—Lon- 
DONDERRY Port & HARBOUR COMRS. v. GREAT 
NORTHERN OF IRELAND Ry. Co. (1888), 4 T. L. R. 
363. 


D. Appeals. 

See R. 8. C., Ord. 58, r. 19a. 

698. Question of law & fact — Whether appeal 
lies on question of fact.)—Defts. applied under 
Regulation of Railways ct, 1873 (c. 48), s. 26, 
for a case for the opinion of the Ct. of Q. B.; but 
the application refused on the ground that the 
desire to ward off threatened competition had 
been decided not to justify a preference & there- 
fore that could not form ‘ a question.”—DirHwys 
CASSON SLATE Co., LYrpD. v. FESTINIOG Ry. Co. 
(1874), 2 Ry. & Can. Tr. Cas. 73. 

Annotations :--Consd. Holland v. Festiniog Ry. (1876), 2 
Ry. & Can. Tr. Cas. 278. Refd. Rhymney Iron Co. v. 
Rhigmney Ry. (1888), 6 Ry. & Can. Tr. Cas. 60. 

699. .]}—Leave to appeal refused on 
the ground that the question as to what con- 
stituted a station within the meaning of the Act 
was a question of fact depending upon the cir- 
cumstances in the case, & one entirely for the 
comrs. to determine.—JONES v. NORTH EASTERN 
Ry. Co. (1875), 2 Ry. & Can. Tr. Cas. 208. 
Annotation :-—Refd. New Union Mills Co. o G. W. Ry., 

[1896] 2 Q. B. 290. 

700. .|—The corpn. of a city being 
required under the Telegraph Acts to give their 
consent to the Postmaster-General placing tele- 
graphs in their streets, gave it on the condition 
that such consent was not to be made applicable 
to any private company or individual whose 
application, if made direct to the corpn., could 
be refused by them without right of appeal. The 
Postmaster-General having objected to the con- 
dition attached by the corpn. to their consent. 
the difference was referred to the Sheriff & on appeal 
to the Railway & Canal Comrs., who decided 
that “ the said condition ought not to be attached 
to the consent of the corpn.”’ Appeal dismissed 
as incompetent, on the ground that, assuming 
Railway & Canal 'Traftic Act, 1888 (c. 25), s. 17, 
to apply, the question whether the condition was 
reasonable or unreasonable was not a question 
of law, but of fact.— GLAsGow CorRPN. v. LORD 
ADVOVATE (1900), 2 F. (Ct. of Sess.) 506. 

701, —-— -——.]—Appeal] from the Railway & 
Canal Commission dismissed on the ground that 
the question was one of fact upon which no appeal 
lay.---ABRAM CoaL Co., Ltp. v. GREAT CENTRAL 
Ry. Co, (1908), 19 T. L. RR. 664, C. A. 

02, ——- ---—-.; — Decision of the Railway & 
Canal Commission affirmed on the ground that 
the Court below had decided on a question of fact 
upon which no appeal lay.—VickERs, Sons & 
MAXIM, Lip. v. MIDLAND Hy. Co. (1902), 87 L. T. 
665; 18 T. L. R. 769; 11 Ry. & Can. Tr. Cas. 


249, C. A. 
Anon :—Oonad. Foster rt. G. E. Ry., {1920] 2 K. B. 


703. ——— Erroneous conclusion as to evidence 
on question of fact.|—If the Comrs. erroneously 
come to the conclusion that there was evidence 
before them of a breach of Railway & Canal 
Traffic Act, 1854 (c. 31), s. 2, this is an error in 
law in respect of a matter within their jurisdiction, 
& therefore not matter for prohibition but for 
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appeal.—DENABY MAIN COLLIERY Co. v. MAN- 
CHESTER, SHEFFIELD & LINCOLNSHIRE Ry. Co. 
(1880), 3 Ry. & Can. Tr. Cas. 426, C. A. 
Annotations :—Consd. Central Wales & 

Ry. & Mid. Wales Ry. v. Q. Ww. I a ar ae Wwrfion 


ty., Ia. f 
Mid. Ry. & Pembroke & Tenby Rys. (i883), 4 Ry. & Can. 


Tr. Cas. 110. Apld. Rhymney Iron Co. e¢. 2 
(1888), 5 T. L. R. 102. usd. Phipps YL we Be, 
{1892} 2 Q. B. 229. - Broughton & Plas Power 


Coal Co. v. G. W. Ry. (1883), 4 Ry. & Gan. Tr. Cas. 191: 

R. v. Elec s ‘ ¢ : 

noo eo ok at Ex p. Yorkshire Electric Power 

704. Question of law involved in deciding 
facts.]|—Where the Railway Comrs. sit in lieu of 
arbitrators under Regulation of Railways Act, 
1873 (c. 48), s. 8, they exercise a jurisdiction not 
depending on the consent of the parties, & an 
appeal will lie under Railway & Canal Traffic Act, 
1888 (c. 25), s. 17, to a superior ct. on a question of 
law.—NoORTH EASTERN Ry. Co. v. Norti BrIvTIsu 
Ry. Co. (1897), 10 Ry. & Can. Tr. Cas. 82. 
Annotations :—Apld. National Telephone Co. v. Post master- 

General, [1913] A. C. 546; Foster v. Gi. EF. Ry., (1920) 

2K. B. 574. - Dublin Port & Docks Board 1. G. 8, 

& W. Ry., L. & N. W. Ry. «. G. 8S. & W. Ry. (1907), 13 

Ry. & Can. Tr. Cas. 209. 

705. Wrong principle of law applied to 
decision of facts.]—Appcts., who were carriers & 
carters, complained that deft. railway co., as 
cartage competitors were, within Railway & Canal 
Traffic Act, 1854 (c. 31), s. 2, unduly preferring 
themselves & unduly prejudicing appcts. by the 
differences which they made between cartage 
charges & cartage rebates in respect of goods 
forwarded by appcts. over defts.’ railway. For 
several years appcts. had been forwarding over 
defts.’ railway goods collected from different. 
traders & they carted the goods to & from defts.’ 
stations. The goods were generally conveyed 
by the railway co. at C. & D. class or exceptional 
rates, which included collection & delivery. As 
appcets. performed their own cartage services of 
collection & delivery they thereby became entitled 
to rebates from the inclusive C. & D. rates charged 
by the co. in respect of the railway cartaye service 
of which appets. did not avail themselves. Appcts. 
alleged that defts., who were also cartage com- 
petitors, did not allow by way of rebate what they 
really charged & included in the C. & D. rates for 
cartage :—Held: the question was one of fact, 
& as the Railway Comrs. had not proceeded upon 
any wrong principle of law the Ct. of Appeal 
could not interfere with their decision. 

This ct. cannot reverse the decision of the Rail- 
way Comrs. on questions of fact ; but if, in solving 
a question of fact, the a peabe Comrs. have 
applied a wrong principle of law, then this ct. can, 
if necessary, vary the order of the Comrs. which 
though said to be a finding of fact had really 
proceeded upon a misdirection in point of law 
(LORD ALVERSTONE, C.).——PICKFORDS, LTD. v. 
LONDON & NORTH WESTERN Ry. Co. (1907), 98 
L. T. 170; 24 T. L. R. 149; 52 Sol. Jo. 1133; 18 
Ry. & Can. Tr. Cas. 31, (. A. 

706. Judgment based on no evidence.|— 
A judgment based on ‘‘ no evidence ”’ raises always 
a question of law (VAUGHAN WILLIAMS, L.J.).— 











LEVER BROTHERS, Lrp. v. MIDLAND Ry. Co. 

(1909), 18 Ry. & Can. Cas. 301; 101 L. T. 

488; 25T.L. R. 768,C. A. 

Annotations :—Reld. Olympia Oil & Cake Co. vr. N. E. Ry. 
(1913), 30 T. L. KR. 236; ntice v. L. & N. E. Ry. (1925), 
18 Ry. & Can. Tr. Cas. 177. 


707. ——— Jurisdiction of superior court to 
question findings as to facts.}|—The Railway 
Comrs. having found that except in times of great 
stress there had been no ron of suitable wagons 
& that it was not a reasonable facility to have 
owner’s vans used when the railway co. was 
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ready & willing to provide suitable trucks or 
vans, the ct. had no power to interfere with these 
findings of fact, there having been no misdirection, 
—SPILLERS & BAKERS, Lrp. v. Great WESTERN 
Ry. Co., [1911] 1 K. B. 386; sub nom. SPILLERS 
& Bakers, Lrp. v. GREAT WESTERN Ry. Co., 
GREAT WESTERN Ry. Co. v. SPILLERS & BaKERa, 
Lrp., 80 L. J. K.B. 401; 108 1. 'T. 685; 27 TLL. RR. 
97; 55 Sol. Jo. 75 314 Ry. & Can. Tr. Cas. De eC 
Annotations :— Consd. Cale. Ry., G. & 8. W. Ry. & NOK. 

Ry. v. Lanarkshire Coalmasters' Assocn. (1411), 27 

T. G. R. 221; John Watson rv, Cale. Ry., G&S. W. Ry. 

& N. BR. Ry., Polquhairn Coal Co. «. G2 & 8. W. Ry. Chait), 

14 Ry. & Can. Tr. Cas. 185; Charrington, Gardner, Lockett 

e. Southern Ry. (1926), 42 T. L. RR. 758.) Refd. N. i. Ry. 

v. Reckitt (1913), 109 L. T. 327, 

708. ——- pi ra C(t. of Appeal is bound 
by the finding of the Railway Contrs. that the 
action of the railway co. in abolishing the system 
of computation is reasonable. - Joskrn WATSON 
& Sons, Lrp. v. Mipnanpd Ry. Co. (100), 26 
T. 1. R. 1663 14 Ry. & Can. Tr. Cas. 18, CL A. 
-tnnotation :— Refd. Beesley v. Mid. Ry. & Cheshire Lines 

Comunitteo (1914), 15 Ry. & Can. Tr. Cas. 306, 

708. —-—- - -.J—The Ct. of Appeal will not, 
except under extraordinary circumstances, review 
the decision of the Railway Comrs. as to what in 
their view are reasonable facilities. 

It is within the power of the Railway Comrs. in 
exercising their discretion, to refuse to order, as 
a reasonable facility. a railway to receive coal 
traffic upon running lines where there are ono 
exchange sidings. GREAT CENTRAL Ry. Co. 4. 


LANCASHIRE & YorKsHIRE Ry. Co. (OHO), 14 
Ry. & Can, Tr. Cas. 131, Oo A. 
710. - —- -) — ASSOCIATED PORTLAND 


CEMENT MANUFACTURERS (1900), Lrp. v. GREAT 
NORTHERN Ry, Co., Now O28, ante. 

711. Matters of procedure—-Irregularity amount- 
ing to denial of justice.|—-In an application to the 
Railway & Canal Commission the comms. fixed & 
day for the hearing, whereupon resp. applied by 
summons for directions to have the hearing 
restricted, under Railway & Canal Coruntesion 
Rules, 1924, role 45, to the disposal of certain 
preliminary points of law raised by his pleadings. 
The er officio Comr, to whom the summons for 
directions was referred by the Keyistrar, without. 
hearing parties, pronounced an order under 
rule $6 refusing the application for a preliminary 
hearing. In an appeal to the Ct. of Session 
against this order :- /feld: Railway & Canal 
Traffic Act, 1888 (¢. 25). 8. 17 (2), did not give un 
appeal upon questions of precedure, unless there 
had been such irregularity as to mmount to oa 
denial of justice; &, as there had been no such 
irregularity in the present case, appeal disniissed 
as incompetent.—- CAMPBELTOWN COAL Co, t, 
ARGYLL (DUKE), [1025] S.C. 608, 

See Railway & Canal Traffic Act, PRR (c. 
s. 17 (1). (2). 

712. Case for superlor court—- When stated. -- 
FOREMAN v. GREAT Eastern Ry. Co. (1875), 2 
Ry. & Can. Tr. Cas. 202. 

713. —--— -——~- Case involving only questions 
of fact.;—Ho..anp v. Fesriniog Ry. Co, (L876), 
2 Ry. & Can. Tr. Cas. 278. 
Anniatation : -Refd, Rhymney Tren Co. 

(1888), 6 Ry. & Can. Tr. Cas. 60. ; 

7114, -——- - J-——Case for the opinion 
of a Superior C(t. refused on the question whether 
the co. were bound to run over a foreign line & 
collect traffic therefrom without receiving any 
remuneration for so doing other than the mileage 
rate chargeable on their own railway, on the ground 
that it was a question of reasonableness, which was 
a question of fact; & on the question whether the 
co. were entitled to charge the tolls mentioned in 

BB 
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Sect. 1.—The Railway ers Canal Commission: Sub- 
sect. 8, D. & E. (a) & (b).] 


their Act for the traffic, on the ground that it 
involved the ee whether the co. were carriers 
or merely toll takers, which was a qucstion of 
fact; but granted on the question whether or not 
the co. were bound to supply waggons for the 
traders’ traffic under the provisions of their special 

Acts. -—-WATKINSON v. WREXHAM, Moip & CoN- 

NAH’S Quay Ry. Co. (No. 1) (1877), 8 Ry. & Can. 

Tr. Cas. 5; aubsequent proceedings (1879), 3 Ry. & 

Oan. Tr. Jas. 164. 

Anns :—Mentd. Tharsis Sulphur & Copper Co. vv. 
L. & N. W. Ry. (1881), 3 Ry. & Can. Tr. Cas. 455 ; Noston 
Collory Co. v. lL. & N. W. Ry. & G. W. Ry. (1883), 4 Ry. 
ae Tr. Cas. 257; Foster ». G. EB. Ry. (1920), 37 
715. —--— —-— ——-.]—By Regulation of Rail- 

ways Act, 1873 (c. 48), 8. 15, any decision of the 

Comrs., under this sect. shall be binding on all 

cts. & in all legal proceedings whatsoever: & by 

the sect. 26 the Comrs. shall in all proceedings 
before them under sects. 6, 11, 12 & 13 of this Act, 

& may, if they think fit, in all other proceedings 

before them under this Act... state a case in 

writing for the opinion of any Superior Ct., etc. : 

Held: the Comrs. have power to state a case in 

proceedings before them under sect. 15.—HALuL & 

Co. v. LONDON, Bricguron & SoutH Coast Ry. 

Oo, (1885), 15 Q. B.D. 505; 53 L. T. 3845; 5 Ry. 

& Can. Tr. Cas. 28, D. C.3; on appeal (1886), 17 

Q. B. D. 230, C. A. 

Annotations : --Mentd. Giraradot, iinn v. ae Ry. (No. 2), 
Pocrton Brewory Co. », Mid. Ry. (No. 2) (1885), 5 Ry. 

Tr. Cas. 60; Birchgrove Steel Co. v. Mid. Ry 
grey 6& Ry. & Ag Tr. Cas. 229; Greenwood v. L. & 


Ak 8), 6 oe Can. oe Cas. Sowerby v. 

mak () MaDe L. J. Q. B. 467; 8S. & L. Ry. 

o- Pitign : rete 10 hy & Can. Tr. Cas. MOS ; N. KR. Ry. 
z (1 807), 10 Ry. saan ein: Cas. We A.-G. »v. 
Manchester ‘Corpn., fiansy 3 Ch. G, Meracy 
Ry. (1906), 760 L. 121 Dublin Port & backs 
Board v. G. 8. & W. ie oh & N, W. Ry. vo G.S. & W. Ry. 


1007), 13 Ry. . Can. Tr. Cas, 209; G. 8. & W. Ry. ». 
allace (1913), 15 Ry. & Can. He Cas. 75; L. & Y. Ry. 

vw. Liverpool Corpn. ’ 71015) A. O, 152; Foster v. G. 5. 

Ry., 11920] 2 K. B. 5 

716. -}— The Railway Comrs. 
refused to state a case for the opinion of the High 
Ot. upon the question whether the condition as to 
the proposed rate being in the interest of the public 
had been duly considered by them before allowing 
the rate, on the ground that such a point was not 
a question of law at all, but a mere question of 
fact on which they had no authority to state a 
casc.—GREAT WESTERN Ry. Co. v. SEVERN & 
Wre & SEVERN BrinGk Ry. Co. & MIpLAND Ry. 
Co., SEVERN & WyYE & SEVERN Bripek Ry. Co. 
v. GREAT WESTERN Ry. Co. (No. 2) (1886), 5 Ry. 
& Can. Tr. Cas. 170. 

nnolaltam -— Jidoo 
a oy aren oa Ne eyhaty & Southampton Ry. 

717. ——— Mandamus sociale statement— 
Case involving only question of fact. gare 
Waites & CARMARTHEN JUNCTION Ry. Co. »v. 
GREAT WESTERN Ry. Co., No. 760, poet. 

718. ——,.}—The ct. will refuse to 
grant a mandamus to the Railway Comrs. to state 

& special case against their own opinion to raise 
questions of law which must, from their nature, 
involve inference of fact.—RHYMNEY IRON Co. +. 
RHYMNEY Ry. Co., Hz p. Ruaymney Ry. Co. 
(1888), 53 J. P. oa 6T. L. R. 1271; 6 Ry. & Can. 
Tr. Cas. 60, D. C.; affd., & T. L. R. 184, C. A. 

nnotation Daldy v. Mid. Ry., Ge 
An's Ry. on + Meat, Ry. & Gan. Pr Gas. 3 08. isi aal 

719. ——— Right of appeal from decision of 
Divisional Court.|—-No appeal lies to the Ct. of 
Appeal from a decision of a Div. Ct. on a special 
case stated by the Railway Comrs. under Regula- 
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tion of Railways Act, 1873 (c. 48), 8. 26.—HAati & 
Co. v,. Cree BRIGHTON & SoutH Coast Ry. Co. 
(1886), 17 Q. B. D. 230; 55 L. J. Q. B. 328; 54 
L. T. 713 34 W. R. 658; 2 T. L. R.656; 6 Ry. & 
Can. Tr. Cas. . 46,C. A. 
Annotations :— entd. Giraradot, Flinn v. Ry. (No. 2), 
Beeston Brewery Co. %. ih A (No. 2) (1888) aha 5 By. 
& Can. Tr. Cas. 60; Birchgto Steel 
ye Ry: & Ry. & Can. Tr. 329 : Guecnoba | io Ry 
ant (1888) 6 Ry. & Can. re Cas. 39; Sowerby v. G. N. 
91), 60 L. J Q. B. 467; M. 8S. & L. Ry. ve 
Pideook (806) 10 By. Re ee Tr. Cas. 150; N. E. 0. 
N. 1897), 10 & Can. Tr. Cas. 82; A.-G. ». 
Manchestar Corp, 91808) 1 Ch. 643; A.-G. ’v. Mersey 
tye eee L. J. Ch. 121; hain Port & Docks 
-& W.R L. & N. W. 


y., Ry. 7 G. 8. & W. 
Ry (1907), 13 Ry. & Can. Tr. Cas. 209; G.8. & W. Ry. 
vw. Wallace (1913 


15 Ry. & Can. Tr. Cas. 75; L. & v. 
Ry. ° Livorpoo ool Corpn., [1915) A.C. 152; Foster v. G. E. 
720. Point wat ‘raised before commission— 
Jurisdiction of Superior Court to determine.}/— 
SWANSEA IMPROVEMENTS & TrRAMWAyYS CoO. v. 
SwANSEA & MUMBLES Ry. Co., Lrp. (1880), 3 

Ry. & Can. Tr. Cas. 339, 354, D. CO. 

721. Appeal from Commissioner— Court of 
Appeal deciding they have no _ jurisdiction— 
Whether appeal lies from their decision.}—An 
appeal lies to the House of Lords from a decision 
of the Ct. of Appeal upon the question whether 
they have jurisdiction to entertain an appeal from 
the Railway & Canal Commission under Railway 
& Canal Traffic Act, 1888 (c. 25), s. 17. 

By Railway & Canal Traffic Act, 1888 (c. 25), the 
Railway & Canal Commission, which as regards 
England consisted of one ex officio & two appointed 
Comrs., was established as a ct. of record, & an 
appeal ‘lay from the Commission to the Ct. of 
Appeal except upon questions of fact & locus 
standi. 

By an agreement under seal made in 1905 a 
telephone co. agreed to sell to the Postmaster- 
General all the plant in use by the co. on Dec. 31, 
1911, & any dispute as to the value of the plant 
was to be referred to the Railway & Canal Com- 
mission if they should be authorised to determine 
it. Telegraph (Arbitration) Act, 1909 (c. 20), 
enacted that any difference between the Post- 
master-Gencral & any body or person under any 
agreement relating to telephones should, if the 
parties agreed, be referred to the Railway & Canal 

Yommission, who were bound to determine it; 

& that all proceedings relating thereto should be 

conducted by the Commission in the same manner 

as any other proceeding was conducted by them 

under the Railway & Canal Traffic Acts, 1873 (c. 48) 

& 1888 (c. 25), & that any order of the Commission 

on any such difference should be enforceable as 

any other order of the Commission, provided (inter 
alia) that any such matter of difference might, in 
certain events, be heard & determined by the two 
appointed Comrs. A difference having arisen 
as to the value of the plant, the Commission, at the 
request of the parties, fixed & determined the 
value :—Held: the reference to the Commission 

under Telegraph (Arbitration) Act, 1909 (c. 20), 

was a reference to them as a ct. of record & not as 

arbitrators, & an appeal lay from their decision 
on a point of law to the Ct. of Appeal.— NATIONAL 

TELEPHONE Co., LTD. v. POSTMASTER-GENERAL, 

[1913] A. C. 546; 82 L. J. K. B. 1197; 109 L. T. 

562; 29 T. L. R. 637 ; 57 Sol. Jo. 661 ; 15 Ry. & 

Can. Tr. Cas. 109, ae L. 

Annotations :-—Refd. Cheshire Lines Committee v. Butler 
Greenough & Pepton & ;Valford  {Hixerpool) (1917), ig 
Ry. Ae Tr. Cas. 912. aler, [1915 
K. 21; ‘Oldbam, Ashton = ents. | Electric hcwaye 
v. ebton Corpn., {1921} 3 K. B. 511; 
Go. ¢. East Montreal (Town), [1922] 1 A. C. 249. 

722. Time for cairn ese of rye .]— BERRY v. 
LONDON, CHATHAM & Dover Ry. Co., No. 731, poat. 
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723, Procedure in Court of Appeal—How many 
counsel heard.|—SPILLERS & Bakers, LTD. 2, 
GREAT WESTERN Ry. Co., GREAT WESTERN Ry. 
Oo. v. SPILLERS & BAKERS, Lip. (1910), as re- 
ported in 80 L. J. K. B. 401; 27 T. L. R. 07; 
en b & — a en aes C. A. 

A tons :—Mentd. i »~ G&S. W. ~&N.B,. 3 
pe : N tue Coaimaster’s ‘As en. ‘ashy ar i. Lak 
ton, ‘Gardner, Lookett v. Southern ley, (1930 isn nen. 


Costs of appeal.]—See Sub-sect. 5, C., post. 


FE. Costs. 
(a) Jurisdiction of Commissioners. 

724 Rallway & Canal Traffic Act, 1894 (c. et) 
s. 2—Interlocutory applications.)—Above sect. 
dealt only with the costs of the case itsclf & did not 
take away the Comrs.’ power under Railway & 
Canal Traffic Act, 1888 (c. 25), s. 19, to deal with 
the costs of & incidental to other proceedings such 
as interlocutory applications.—RickeEeTr, SMitTu & 
Co. v. MIDLAND Ry. Co., DERBYSHIRE SILKSTONE 
CoaL Co. v. Same, Grassmoor Co. v. SAME 
(1895), 9 Ry. & Can. Tr. Cas. 107, 134. 


Annotation :—Apld, Smith, Stone & Knight v. L. & N. W. 
Ry., (1914] 3 K. B. 1195. 


725, ——~ ——.|—Smitu, STrone & Kyiant, 
Lrp. v. LONDON & NORTH WESTERN Ry. Co., No. 
676, ante. 

726. ——— Frivolous & vexatious claim or 
defence.|—Where the Board of Trade appoints the 
Railway & Canal Commission to determine a 
difference between a railway co. & a trader, & the 
opposition of resp. before the Commission turns 
out to be quite unsubstantial, the Commission will 
order costs against resp.—GREAT NORTHERN Ry. 
Co. v. WrianT (1916), 32 T. 1. KR. 454. 

727, -——- —-—-.] —-A case which comes before 
the Railway & Canal Commission under the Board 
of Trade Arbhitrations, etc. Act, IS7f (c. 40), 
whether it has been referred to the Commiission 
by the Board of Trade or through any other means, 
is a ‘* proceeding ”’ within Railway & Canal Traflic 
Act, 1894 (c. 54), s. 2, where the case is not a 
dispute between railway cos., Railway & Canal 


9 


_— 


— 


Traffic Act, 1894 (c. 54), 8. 2, prevents the Com- , 


mission from having power in such a case to award 
costs unless they are of opinion that either th 
claim or the defence has been frivolous & vexatious. 
—CHESHIRE LINES COMMITTEE 7. BUTLER (JOHN) 
& Co., Lrp., GREENOUGH & EsPLEN, Lrp. & 
WALFORD (LEOPOLD) & Co. (LIVERPOOL), LTp. 
oS 33 T. L. R. 565.5 16 Ry. & Can. Tr. Cas. 
212. 

728. ——— Frivolous or vexatious conduct-—— 
Failure to make proper discovery & prepare copies 
of documents.]—I should like the litigants in this 
ct. to know that if they do not make proper 
discovery of documents, & come prepared with 
proper copies for the ct., we may hold that it is 
vexatious conduct (LAWRENCE, J.).—ANDERTON 
Co., Lrp. v. RIVER WEAVER TRUSTEES (1910), 14 
Ry. & Can. Tr. Cas. 136. 


(b) Award of Costs. 

See, now, Railway & Canal Traffic Act, 1894 
(c. 54), s. 2. 

729. General rule — Costs follow the event.}-— 
The general rule ought to be that the costs follow 
the event, & there is no reason in this case to 
de from that practice (WILLES, J.).— PALMER 
v. npon & SoutTH WESTERN Ry. Co. (No. 2) 
(1892), 8 Ry. & Can. Tr. Cas. 53. 

730. Where litigation justifiable.) — NITSHILL 
& Lesmauacow Coat Co. v. CALEDONIAN Ry. Co. 
(1874), 32 L. T. 270; 2 Ry. & Can. Tr. Cas. 39. 


—— ae 
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781. Railway company proved to be 
exceeding statutory powers.] — (1) Where it 
appeared upon an application under Regulation 
of Railways Act, 1878 (c. 48), 8. 15, that the 
charges made by the railway co. exceeded their 
maximum for conveyance by sums largely greater 
than the charges which, having regard to their 
statutory powers, the Comrs. determined to be 
reasonable, the railway co. were ordered to pay 
the costs of the application. / 

(2) Under Order 41 of the Comrs. General 
Orders which provided that if either party desire 
to appeal to a superior ct. from the decision of the 
Comrs. upon a question of law, they must. give 
notice thereof within fourteen days from the 
time when the decision was communicated to the 
parties, the Comrs. held that they had no dis- 
cretionary power to enlarge the time. - Berry vr. 
LONDON, CHATHAM & Doviern Ry. Co. (1884), 4 
Ry. & Can. Tr. Cas, 310. 

732. Complaint only proved in part.} -~— ‘Tarr 
VaLE Ry. Co. » RiymMniy Ry. Co., No. 887, 
ante. 

738. —---.J—Although the case of a complain- 
ant may be one in which costs may be demanded, 
yet if he fails to make yood all his complaints, the 
ct. may, at its discretion, award only a moicty.~ - 
BELLSDYKE CoaL Co. vt. Nort Bririsuin Ry. Co. 
(1875), 88: LP. 202 2 Ry. & Can. Tr. Cas. 105, 

734. o}-—-NORTH LONSDALE THON & STEEL 
Co., Lrp. t. FURNESS Ry. Co., LoNpon & NORTH 
WrSTERN Ry. Co., Mipnanp Ty. Co. & Nor 
HASTERN Ry. Co, (IST), 60 1. J. Q. B. 4183 64 
1, T. 12235 7 Ry. & Can. Tr. Cas. 146. 

735. Respondent having acted bona fide.]- 
The railway co. having acted bond fide in the 
matter, & with no intention of prejudicing com- 
plainants as rivals in trade, the Injunction was 
granted without costs. Thompson rr. LONDON & 
NORTH WESTERN Ry. Co. (E875), 85 [1 5. 825° 2 
Ity. & Can. Pr. Cas. 115, 

Annotation: Reid, Kvershed o. L. & No W. Ry. (1877), 2 

(). 13. 1. 254, 

736. To unsuccessful party.| -- The Rathway 
Comrs. have no jurisdiction under Regulation of 
Railways Act, IS73 (c. 48%), 4. 25, to order a rail- 
way co., In whose favour they have decided upon 
an application to theme again&t such co., to pay 
costs to unsuccessful appet. Fosren ov. Great 
WESTERN Ry. Co. (1882), 8 Q. BB. oP 5163 51 
LJ. QQ. B.2385 46.3. 745 40 WL 888 5 4 
Ry. & Can. Tr. Cas. o8, CL A. 
Annotations :—-Distd. Butcher rv. Pooler (1583), 24 Ch. PD. 

273. <Apld. /te Mills’ Estate, or op. Works & Public 

Baiidings Comrs. (18686), 3# Ch. I. 24, Lambton oe, 

Parkinson (1847), 35 W. RK. 545, Re Barnett & beclen 

Corpn, (1901), 65 J. PL 757. .dones mn GO, By, 

(1901), 4 W CG. GC. 23; Andrew ve. Grove, 1902) 1 i. SS. 

625; Leckhompton Quurrics Co. 1. a ag te pe Chet 








tenham ki. i). ©. (1904), 43 Lb. Pe ud. Cerny 
Ashburton, (1927) A. C. 26 C1. . ». Wert 


JIam, (2) {1892]) 2 Q. 173; Donald Campbell ¢, Potlak 
(1927), 48 Te 1. 1 7 
737. One party unduly protracting Inquiry. 

—A railway Act, enacted (inter alia) that the Ta 

Vale Ry. co. should punctaally & regularly for- 

ward & afford all reasonable facilities for goods & 

mineral traffic destined for or coming from the 
undertaking of the Barry Dock & Ry. co. from or 
to Treforest or any place northward thereof at 
rates per mile not greater than the lowest rate 
which should for the time being be charged by the 
Taff Vale Ry. co. for like traffic to or from the ocks 
at Cardiff, Penarth, or Barry, & should deliver 
all such traffic into & take the same from the co.'s 
sidings as regards all traffic coming from or 
destined for Hafod or any place westward thereof 
at Hafod, & as regards other traffic at Treforest 
without any terminal or otber charge ae tea 
BB 


13. 
87, 
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altogether, where they charged no one for station 

accommodation or terminal services, the Comrs. 

had no jurisdiction to deal with the case under 

Railway & Canal Traffic Act, 1894 (c. 54), 5. 4.— 

Watson, Topp & Co. v. Mipianp Ry. Co. & 

Lonpon & NORTH WESTERN Ry. Co. (1896), 

9 Ry. & Can. Tr. Cas. 90, C. A. 

Annotations :-—Reld. Cowan ». N. B. Ry. (No. 3) (1901), 
11 Ry. & Can. Tr. Cas, 271; Mid. Ry. ». Myors, Rose 
(1908), 099 L. T. 411. 

754. Jurisdiction to revise agreements as to 
rates—-Clause in agreement that future Acts to be 
excluded—Effect.)—CrkoMPTON & Co. v. LANCA- 
BHIRE & YORKSHIRE Hy. Co. (1000), 17 T. lL. KR. 
263; 11 Ry. & Can. Tr. Cas. 285; revsd. on other 
grounds, 18 T. I. R. 822, C. A. 

Annotations :—Refd. Nowcastls Grain & General Ware- 
housing Co. «. N. ik. Ry. (1011), 14 Ky. & Can. Tr. Cas. 
275. Mentd. Foster v, G. KB. iy., [1920] 2 K. B. 574. 
755. Classification of goods——- Where schedule 

of charges correct-- Classification of goods in- 

correct.}——-Railway & Canal Traffic Act, 1888 

(c. 25), 8. 10, gives the Railway Comrs, jurisdiction 

to hear & determine any question or dispute 

involving the legality of any toll, rate, or charge 
charged, or sought be charged, for merchandise 
traffic by a railway co. to which Railway & Canal 

Traffic Act, I888 (ec. 25), applies :-—-fleld: the 

jurisdiction of the Comrs. extends to a case in 

which, it being admitted that the schedule of 
charges is proper, the only question is as to the 
correct) classification of the particular goods in 
respect of which the dispute arises.--WARD 

(Thos. W.), Lirp. o MipLAnp Ry. Co., [1917] 2 

K. B. 2783 860.0. K. BK. 7523 117 LT. 15 33 

YT. R. 2883 16 Ry. & Can. Tr. Cas, 178, C. A. 

Annotation :~-Mentd. Stewarts & Lloyds, v. La. & N. W. Ky., 
pee Ry. & Mid. Ry. (1919), 16 Ry. & Can. Tr. Cas. 


756. Rate constituting undue preference in con- 
templation—Power of commission to interfere 
before rate levied.J—Where a railway co. quotes a 
rate constituting an undue preference & asserts 
wv right & intention of charging the same, the ct. 
has Jurisdiction to interfere Ay injunction without 
waiting till such charge is actually made.---PORT 
OF MANCHESTER WAREHOUSES, LYD. v. CHESHIRE 
LINES COMMITTER, GREAT CENTRAL Ry. Co. & 
GREAT NORTHERN Ry. Co. (1922), 17 Ry. & Can. 
Tr. Cas. 64. 

Jurisdiction in respect of rate books.!---Sce 
CARRIERS, Vol. VIIL., pp. 204-5, Nos. 1297 -1808. 

757. Who may apply---Persons complaining of 
undue preference.]—-Aftcr separation of the cartage 
rate from the gross rate, if the co. do not allow to 
carriers performing the cartage, the same amount 
as they charge to the public for such service when 

erformed by the co., or if the charge be made too 
ow, for the purpose of preventing competition, 
the same amount as the service costs the co., any 
person injured by the insufficient allowance may 
apply to the Comrs. for an injunction under 
Railway & Canal Traffic Act, 1854 (c. 31), 8. 2, or 
for an Order under Regulation of Railways Act, 
1873 (c. 48), s. 15.—GovparpD v. LONDON & SouTH 
WESTERN Ry. Co. (1874), 31 L. T. 765; 1 Ry. & 
Oan. Tr. Cas. 808. 
Annotation :—Ratd. Pickfords vo. L. & N. W. Ry. (1907), 98 


758. | ————.]—Where an enactment imposes 
on a railway co. in general terms the duty of giving 
similar treatment to all similar traffic, any person 
who is directly prejudiced by the breach of the 
duty has ai right to complain.—Forwoop 
BROTHERS & Co. v. GREAT NORTHERN Ry. Co. 
(1904), 20 T. L. Rt. 820; 12 Ry. & Can. Tr. Cas. 89. 

759. ---— Intermediate railway company— Run- 
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ning no rolling stock.]|—-The ct. has power to amend 
an application by adding a new party to the 
application. 

The C. Railway co. was amalgamated with the 
A. Railway co. in 1864. ‘The line of the B. co., 
incorporated by Act of Parliament, runs in a 
direct course from B. to D. which is a continuation 
of a line from R. The whole line from D. to R. 
is worked by the G. W. co., under agreements 
with the different cos. owning the various parts. 
These different cos. have all running powers over 
the A. co.’s line by Act of Parliament. The A. 
Railway’s Act grants to the B. Railway co., & 
any co. lawfully using their railway, power to use 
the D. Railway, which belonged to the C. Rail- 
way co., upon an ey anager aot by the B. co. for 
leave to avail themselves of the running powers : 
—-Held: it was no objection to the application 
that the B. co. were not themselves carriers. or 
possessed of rolling stock; nor would the fact 
that their line was maintained & worked by the 
G. W. co. prejudice their claim, provided the 
G. W. co. were made parties so as to be bound by 
the decision. BaLaA & DOoOLGELLY Ry. Co. v. 
CAMBRIAN Ry. Co. (1874), 32 L. T. 272; 2 Ry. & 
Can. Tr. Cas. 47. 

760. -|—The right to apply for 
through rates under Hegulation of Railways Act, 
1873 (c. 48), 8. 11,is not confined to the cos. owning 
lines at the two ends of the through route, but 
extends to an intermediate co. 

Qu. : whether when a company have no rolling 
stock of their own, but their traffic is carried by 
another co., they are entitled to apply under 
Regulation of Railways Act, 1873 (c. 48), s. 11. 
—CENTRAL WALES & CARMARTHEN JUNCTION Ity. 

10. v. GREAT WESTERN Ry. Co. (1875), 2 Ry. & 


Can. Tr. Cas. 191. 
~——— ~-——,.]— The Central Wales Rail- 
way co. applied tothe Railway Comrs. for an order 

under Regulation of Railways Act, 1873 (c. 48), 

s. 11, allowing through rates in respect of the traffic 

in certain goods between Chester & Haverfordwest, 

the route claimed being from Chester, over lines 
owned or worked by the London & N. W. Ry. co., 

& over appcts.’ own line, which was worked by 

the same co. under an agreement with appcts., 

& thence to Haverfordwest over the G. W. co.’s 

line, which was worked & owned exclusively by 

that co., & vice versd from Haverfordwest to 

Chester. Appets. had no rolling stock, & did not 

work their railway, but maintained & managed 

their line, & collected, forwarded, & delivered their 
own traffic, the whole of the staff at their stations 
being employed & paid by them, & subject to their 
orders :—Held: appcts. were a railway co. entitled 
to request a through rate in respect of such traffic, 

within Regulation of Railways Act, 1873 (c. 48), 

s. ]1, & the Railway Comrs. had jurisdiction to 

make the order.—GREAT WESTERN Ry. Co. v. 

CENTRAL WALES & CARMARTHEN JUNCTION Ry. 

so. (1882), 10 Q. B. D. 231; 48 L. T. 234; sub 

vom. CENTRAL WALES & CARMARTHEN JUNCTION 

Ry. Co. v. GREAT WESTERN & LONDON & NORTH 

WESTERN Ry. Cos., 52 L. J. Q. B. 2113 81 W. RB. 

321; 4 Ry. & Can. Tr. Cas. 110, D.C. 

Annotations ~—~—Refd. G. W. Ry. v. Severn & Wye & Severn 
Bridge Ry. & Mid. Ry., Severn & Wve & Sovern Bridgo 
Ry. v.G. W. Ry. (No. 2) (1887), 5 Ry. & Can. Tr. Cas. 
170; Didcot, Newbury & Southampton Ry. v. G. W. Ry. 
& L. & 8. W. Ry. (1896), 9 Ry. & Can. Tr. Cas. 210. 
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See cases, pp. 375-378, post. 
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r. Status.}—The Board of Railway 
Comrs. for Canada is not a more 
ecu pak tat body. 

. CITY OF 


record,——' 
TORONTO 10080) 4 46 O. re Re 452; 
O. W. N. 383, P. C.—CAN. 


t. Jurisdiciion — Strictly limited by 
statute. }—-F RANK HILL CaTTie Co., LTp. 
& DILLON v, CANADIAN Paciric Ry. Co. 
(1921), 27 Can. bid Cas. 323.—CAN. 

a. -— ANADA CEMENT Co. 
v0. CANADIAN NATIONAL Rys. (1924), 
30 Can. Ry. Cas. pao —CAN. 


decide all questions within 
{urtedtet ane service leave. }— 

ORTH v. RAILWaYs Come. (1914), 16 
W.A. L. R. 183.—AUS. 

co. ——— —~ Powerto dismiss servants. } 
—SEYMOUR v. RAILWAY Comrs. (1919), 
198. R.N.S.W.30; 36N.S. W. W.N. 
21.—AUS. 

d. — -—-—— ——. +-CILENTO v. SOUTII 
AUSTRALIAN RAILWAYS ComR., [1926] 
S. * S. R. 175.—AUS. 

—— --—— Manapement, maintenance 
é& ‘eoalbol: Pion o v. RAILWAYS ComR. 
(1924), 20 Tar .L. R. 55.—AUS. 


Authority to construe! rail- 
way.}—Re PORTAGE EXTENSION OF THE 
RED RIVER VALLEY Ry., Cass. Dig. 
ee ed. 487.—CAN. 

«}-—-PARKDALE CORPN. ¥ 
Waar (1887), 12 App. Cas. 602. CAN. 

h. Whether Act of incorpora- 
tion of railway company supersedes 

powers of commissioner.jJ—A_  stutute 
provided that a certain thing should not 

e done “ without application to the 
Rallway Committoo for Euperoval of the 
place & mode,” ete. : the Act. 
required that the approval should be 
obtained & not merely applied for.— 
CANADIAN VPaciric Ry. Co. wv. 
NORTHERN Pacific & Manrrona Ky. 
Co. (1888), 5 Man. TL. R. 301.-—CAN. 

k. —— -—.}+-~HENDRIE t. TORONTO, 
HAMILTON & BUFFALO Ry. Co. (1895), 
26 O. RK. 667.— CAN. 

1, —— —— Power lo authorise ratleay 
to cross another— Agatnat other's wish. | 
—-GRAND TRUNK Ry. Co. vo, TAMILTON 
RapiaL Evecrric Ry. Co. (isy7t), 29 
QO. Ess 143.— CAN. 

—— ——.}—Under the true con- 
struction of Raiiway Act (Canada), 51 
Vict. c. 29, the power conferred by 
sect. 262 (4) upon the Railway Con- 
mittee of the Privy Council to exoncrate 
a railway co. during a specified portion 
of tho yoar from the duty of filling 
certain apaces specified in sub-sect. 4, 
did not apply to the duty imposed 
by sub-sect. 3 of filling cor) other 
spaces specified by sub-sect. 3. Such 
extension of power was not authorised 
by the grammatical construction of the 
sub-sections, nor rendered finperative 
by the context.—GRaND TRUNK Ry. 
Co. OF CANADA ©. WASHINGTON, [1809] 

Ba 275, P. C.—-CAN. 

—-, }+—-Re GRAND TRUNK Ty. 
Co. "& Kinaston (1903), 24 C. L. T. 1; 
8 Exch. C. KR. 349.—CAN. 

eo. —— —— Farm crossings. }—Ordcra 
directing the establishment of farm 
crossings over railways subject to 
Railway, Act, 1903, are oxclusively 
within the jurisdiction of the Board of 

way Comrs. for Can -—GRAND 
TRUNK Ry. Co. OF CANADA v. PER- 
eur (1905), 36 S. C. R. 671.—CAN. 
——- -———.}—MCKENZIE v. 
GHAND TRUNK Ry. Co., DICKIE P. 
Grand TRUNK Ry. Co. (1907), 
O. W. R. 778; 140. L. R. 671 ee AN. 


—_ oo igs oval of speciul con- 
tract.}-~BUsKE PP CAN ANADIAN PACIFIC 
Ry. toe aon 905), Bhd oO. lL. R. Ie : 6 








ee 


ee EE 


ee 











aa, ~——— ——.}— James Bay Ry. Co. 

GRAND TRUNK RY. Co. OF CANADA 
(1908), 37 S. C. R. 372.-—-CAN. 

bb, —— ———.J -— KR. vo. CANADIAN 


Paciwrio Ry. Co. (1907), 7 Terr. L. R. 
443; 6 W.L. R. 126.—CAN. 





enema 


cc, —.] ase tte & 
Grand TRUNK Ry. Co. (1907), 9 
O. W. R. 629; 14 0. L. R. 497.—CAN. 
da. —— Erection & maintenance 
Of fences.}-—Under the provicions of 
Railway Act the Board of Rallway 
Comrs, for Canada does not poasess 
authority to make a general order 
rial all railways subject to its 
jurisdiction to crect & maintain fences 
on the aides of their railway lines where 
ene pass through lauds which are not 
closed & either settled or improved ; 
Pn do so only after the special 
A epee in respect to some defined 
locality have been Invertigated & the 
necessity of such fencing in that locality 
determined according to the exigencies 
of each case.—Re CANADIAN NORTHERN 
ae Co. (1909), 42 S. C. It. 443; 30 
CLT . 172,—CAN 
—_— ae e. WHITE 
Pea & YUKON Ry. Co. (1909), 9 Can. 
Ky. Cus. 190.-—CAN. 
ff. ---CANADIAN PAcIFIC 
Ry. Co. vr. ToRONTO (1910), 30 C. L. T. 
525.—CAN. 











pection & 
OUNSTON 


@- Whether t) 
atuation of land.J—R. v. 
(1911), £4 8. C. RR. 448.—CAN 

hh, ~—-—~ — -—-.}—He PRINCE RUPERT 
LOCATION, GRAND TRUNK Paciric Ry, 
Co. (1911) 21 W.L. RR. 65050 13 Cun. 
Ity. Cas. 153.-- CAN, 

kk. - 
pay part of cost of viaducla. -—-CARLE- 


PD omens 


TON vw. OTrawa Corpen,, C. 2, (19il] 
2 A. C1. 380. -—CAN. 
li, —--- ~-—~ + —, J -- Bririsn} COLUM- 


BIA necraic Ry. Co, LYp, 1 VAN- 
COUVER, VicroRia & IASTERN Ry. & 
aad ara) Co. & VANCOUVER CORPN., 
fivld) A. C. 1007, VP. C.---CAN 


mm. o--- => Oo. a MecPil..irs 
STREET SUBWAY, W INNIPKG (1942), 23 
Ww, i RR, O83. N. 


fe We DELP Compn, & 
Vv Pete OUVER, VieerORLA & Basrienv RY, 
& NAVIGATION Co. (L8E2), 23 WL. RR. 
ONS,-— CAN. 

oo. - ae UM Relher order af Hoard 
equivalent tu authority of — statute.) 
Cian r, CANADIAN Pactrie By. Ceo, 
(}9)2), 20 WoL. RR. #77501 We. OW 
1 
3 


Ne ee ee 


— 


2138: 37 B.C. dt. $NA 2 LL. OR. 
ul.- CAN, 

; —-— Whether approval of work 
doner- w “ithout authority of Hourd.)-- 
The Board has no fatisdtetion now 
(sines 1909) to approve, after the work 
han been done, of work Which slauld 
bave been authorised by the Board 
before being done-—euch as the locating 
of a. station.— Re GRAND TRUNK 
Paciric Braxch LINES (1912), 21 
W.L. R. 3793 14 Can. Ry. Cas. 12.- 
CAN. 


aq. Changing location of 
new irack. J—ltt CANADIAN Paciric Ty. 
Co. & VANCOUVER Ick & COLD STORAGE 
Co. (1913), 23 W. L. BR. G07.— CAN. 








rr. C ‘ompl tion af tine. }-~he 
MERVIN Boarp OF ‘TRADE . CANADIAN 
NorTHERN Ly. Co. (1913), 26 W.T. Ht. 
Oti; 14 Can. Ky. Cas. 363, 10 0. L. BR. 
723.—CAN. 

tt. ——.}-—Te ONTARIO & MIN- 
NESOTA POWER Co. & FORT FRANCK 
oye (1914), 7 G. W. N. 289; 32 

.L. Rt. 235.— CAN. 

uu. .}—- MALLORY v. WINNI- 
PEG JOINT ‘TERMINALS (3915), 31 
W.L. HR. 473; 8 W. W. It. 853.— CAN. 

xx. -}—— DOMINION LOUN- 
DRIES v. TORONTO, HAMILTON & BUF 
FaLw Ry. Co. (1918), 26 Can. Ry. Cus, 
333.—CAN. 

aan. a ———. GRAND TRUNK KY. 
Go. vr. City oF KITCHENER & HYDHO 
ELECTHIC POWRKR COMMISSION (1920), 
96 Can. Ky. Cas. 317.—CAN. 

bbb, —— w—- He KAILWAY 
SAPETY APPLI, ANCE. ANDARDS & NEW 
YORK CENTRAL RAILROAD ee (1920), 26 
Can. Ity. Cas. 331.— 


ee 




















Order to corporation-—Tu | 


ee 
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C00. ———  ——.) — CANADIAN Na- 
TIONAL Rys. ». PATERSON (1020), 27 
Can. Ry. Cas. 45a. — CAN. 





pein) 
27 Can. Ry. 


unde rerossing. J~ CANAD AN 
Kys. v. FRASER (1021), | 
Cas, 443.— CAN. 


eee. —-——- 





J—PHILLIPS ELECTRI- 
CAL WORKs, LTp. t, CANADIAN PAChriy 
ee (1921), 27 Can. Ry. Cas. 433. 


fff, —— ——Wacther tocompel carriera 
fa grant stop-orer privilege.|~ PROVINCE 
OF ALBERTA Pp. CANADIAN Pacific Hy, 
ei (1V21), 27 Can. Ry. Cas. 3LT.— 


a4 -—, J— HUNTING Mrnnire 
LUMBER Co. r BRITISH COLUMBIA 
ELEC TRU iy. Co. (1922), 28 Can. Ky. 
Cas, 121.-- CAN. 

hhh, -—— -~--—.]--WESUMOUNT v, AN - 
PRESS TRarEIC  AssOCN, (1922), 25 
Cun. Ry. Cas. 67.— CAN. 

kkk, ——~- - - .} The Roard is not 
authorised to settle industrial potiey 
even against foreign competition. 
NATIONAL DAIRY COUNCIL (. CANADIAN 
Pactrie Ry. Co. & CANADIAN NATIONAL 


Reg. -——- 


rh (Burrrerk Rare C i) (122), 2h 
Can. Ry. Cas. 75. 
fn Se A GuAND "CRUNK 
Ry. Co. & CaAnapian Pactete Ry. Co, 
(4022), 28 Cam. Ry. Cas, P26.- CAN, 
mmm, ~~ en +R ORS LAND BO Alp 
or TRADE c. GREAT NORTHERN RY, Co, 
(INL), 2S Can. Ry. Can. 24.- CAN. 
non. -- ~~ J- CANADIAN Na- 
TIONAL Royse. Morr Garny (St Nolt- 


HERE SD APOon Case) (1823), 28 Can, dy. 
Cas. ba, 
TOWN OF LEAMING> 


O00. a anes 
TON \\ INDsOT, bassin & LAK SHUOnE 
Harip fy. Co. (ho25), 26 Can. Hy. 
Cus. O46.- CAN. 

ppp. --,) - CITY OF SARK ATOON 


re CSUNADION NAMONAL HVA. (123), 
Yo Can. Hy. Cus, Ji.- CAN. 

aq. - ~- ) ALITA Fina Co. 
v, DOMINION. & CANADIAN NATIONAL 
ext Coa (L023), 28 Cam. Ky. Cas. 
S81.- CAN. 

rrr. -.) -COATATURASE BOARD 
OF TRADE r CANADIAN Pactie Hy. Co, 
(1925), Jf Can. Ry. Cas. 300.- CAN, 

ttt. --- - Lo Re TRAKFKIC AGRE: 
MENT, BpMONTON, DUSVEGAS, ETC. 
ity. Co. (hues), 2S Can. My. Cas. P27. 
- CAN. 

aaad. HATIEAHEIECY Co, 
re CAN ADTAS NATIONAL Hyn. (19219), $0 
Cun. My. Gas. $14.- 

bbbb. —----- - -.J—Phows oF TILIBON - 
BURG ot. MICHIGAN CENTRAL HY. Co. 
(1925). 2 Cam. By. Cas. 17%.-- CAN, 

cocc. .|) CANADA CEMENT 
Co. er. CANARIAS NATIONAL HY. L020), 
$0 Can, by. Cas. 144. 

dddd, a daratese~ Duly bi enaure 
fairneas d&) reasonableness.) ~ Ven D bbe 
VALLEY Coal. OPERATORS ABMOOX. Uv. 
CANADIAN NATIONAL HVA. AX CANAAN 


were ee 


eet we ~ 
° | 


~ wee 


Pacivie Ry. Co. (£920), 27 Cun. Uy. 
Cus. 62.-- CAN. 
ee0ee.-———-— —— i e)) GOVERN SINAT 


OF MANrrons & RABRATUHBEWAN Of. 
HLAILWAY AHNOCN, OF CASADA (1920), 
96 Can. ty. Cun. 147.---CAN. 

tif.——---- ----— J-ONTARIO F KOT 
Growklks’ ASBOCN. 6. EX PHS TRAFFIC 
AgksOCN. (1921), 27 Cau. Hty. Can. 224. 
—CA e 

- VARCOUVER 

rerh ABBOCLATEKRD BOARDS OF TRADE 
ct. CANADIAN Pacteice Ly. Co, & CANA: 
DIAN NATIONAL Kys. (1022), 27 Can, 
Ity. Cua. J2Y.-- CAN 

hhbhh. lie CeEDAR- 
MEN 's THAFFIC AHBOCN. (1922), 28 Can. 
Kty. Cas. 91. --CAN. 

kkkk. —— ———-Liffercnce ty rates con- 
atituting undue preference.| —~CANADIAN 
Pacific Ry. Co. v. Reoina Boakp or 
TRADE (1911), 206 W. L. Ht. 291; 1 


ee ee ee 
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WwW. Ww. RR. 474; 45 S. C. R. 321.— 
CAN. 


1. ee ene ee eee 


}—Jte SuGaR RE- 
FINERIES Frrignt Rates (1913), 23 
W. L. Kt. 799.—CAN. 


m. —-—.J—RED DEER 
VALLEY COAL OPERATORS’ ASSOCN. U. 
CANADIAN NATIONAL Hys. & CANADIAN 
Paciric ly. Co. (1920), 27 Can. Ity. 
rs 62.—CAN. 

—— 9s — — —————.,] —- Jte FREIGHT 
TOLLS (REDUCTION IN FREIGHT KATES 
Cask, 1922) (1922), 27 Can. lty. Cas. 
153.—CAN. 


Oof"“'™3<-.7.. 


ecu OO 


runs ere 


——.] — MANITOBA 
GOVERNMENT v. CANADIAN NORTHERN 
Ity. Co., (1925) 1 D. L. R. 601; [1925] 
CAN. it. 18; 30 Can. hy. Cas. 27.— 





—— —-— Onus of proof.}— 
QUEEN’ 8 UNIVERSITY v. CANADIAN 
Paciric & CANADIAN NATIONAL Ky. 
Sani. (1923), 31 Can. Ry. Cas. 315.— 





q. —— Through rates—Juris- 
diction to determine propriety of rate— 
In absence of agreement, )—e STOCKTON 
& MALLINSON - wert HXPRESS 
Co. (1912), 21 L. Lt. 386; 13 Can. 


Ry. Caa. 156.—-CAN 

r. Right to supersede 
when once determined.) — CANADIAN 
Paciric Ry. Co. & GRAND TRUNK 
Pacirigo Ry. Co. v. CANADIAN OIL Co., 


CANADIAN PACIFIC Ry. Co. v. BRITISH 











AMERICAN OIL Co. (1912), 23 W. L. ht. 
pes: 473. C. KR. 155.—CAN. 
—-— —— —— Jtight to order reduc- 


dis ]—CONTINENTAL OIL Co. v. CANA- 
DIAN PACIFIC Ry. Co. (1911), 21 


a. —— —— EKecursion rates—DPower 
to compel issue.}]—— CANADIAN FRa- 
THRNAL ASSOUN. Vv. CANADIAN PAS- 
BENGER ASSOON. (1912), 22 v: W. KR. 
ty ee 13 ns Ry. Cas. 178; 5 DL. R. 


b. -—-— Herpress rates.) — ON- 
TARIO Frurr Growers’ ASSOCN. 7”. 
HXPRESS TRAFFIC ASSOON. (1921), 27 
Can. Ky. Cas. 224.—CAN. 


..e07€—"— 





—- ——,] — EXPRESS 
TRAFFIC ASSOCN. v. CITIES OF MON- 
TRRAL, TORONTO & WINNIPEG (EX- 
PRESS TOLLS INOREASE CASsit, 1921) 
(1021), 27 Can. Ky. Cas. 186.—OAN. 


d. Proportional tolls. }— 
PORTER ¥. GRAND TRUNK Jty. (1920), 
26 Cun. Ry. Cas. 125.—CAN. 


e@. —— Heconsignment tuolls.|— 
RETAIL MERCHANTS ASSOON. v. CANA- 
DIAN PAcIFIO Ky. Co. (1918), 26 Can. 
ty. Cas. 107.—CAN. 


f. Power to increase rates-— 
Conditions on which made.]—RAILWAY 
ASSOCN. OF CANADA v. CANADIAN 
MANUFACTURERS AASSOCN. (INOREASE IN 
RATES CaBB, No. 2) (1920), 26 Can. Ky. 
130.—CAN. 


———— —— Where already fixed 
uy Niprerineal: ]}-—-WINNIPRG v. WINNIPEG 

KLECTRIC Ry. Co., [1921] 2 W. W. R. 
pe 31 oe R.113; 69 DL. R. 


h. Demurrage charges 
— Avoidance of unnecessary detention 
é& congestion.)—-The Board ordered a 
temporary increase in demurr 
charges, beyond the rates fixed by the 























Canadian car service rules, in order 
to avoid unnece detention of cars 
& traffic congestion during the 
winter.—He RAILWAY COMPANIKs’ 
DEMURRAGE Pe eae (1912), 23 

—— here fixed by 


Act.}—Te Crow's NEST Pass 
ttre 2D. L. R. 755; [1925] 
80 Celt: Ry. Cas. 32 


ol 


eo 


° . 


¢ omen eee ome Surcharge. }— 
Re'} EXCHANGE SURCHARGE ON INTER- 


RAILWAYS AND CANALS. 


NATIONAL SHIPMENTS BETWEEN CAN- 
apa & UNITED States, Re EXCHANGE 
ON PASSENGER CHARGES ON INTER- 
NATIONAL TRAFFIC BETWEEN CANADA 
& cee ee ae (1921), 27 Can. Ry. 
bb. —— Power to order reduction 
of rates— Where ercessive. ]— BRIDGE- 
BURG TOWN v. GRAND TRUNK Ity. Co. 
(1921), 27 Can. Ky. Cas. 355.—CAN. 

oo. —— Without in njury to 
investors.]—DAWSON BOARD OF TRADE 
v. WHITE aon & YuKon Ry. Co. 
(1912), 21 W. L. R. 7; 13 Can. Ry. 
Cas. 527; 2 D. L. R. 532.—CAN. 

dd. —- —— Price of commo- 
dity reduced. |— NATIONAL DAIRY COUN- 
CIL v. CANADIAN Paciric Ry. Co. & 
CANADIAN NATIONAL Rys. (BUTTER 
RATE CasB) (1922), 28 Can. Ity. Cas. 
75.—CAN. 














ec. —— Where railway run 
at loss.J}—GRAND PRAIRIE BOARD OF 
TRADE v. CANADIAN PaciFic Ry. Co. 
(1924), 29 Can. Ry. Cas. 324.—CAN. 
ff. To assist traders.) 
—WINNIPEG FUEL DEALERS ASSOCN. VU. 
CANADIAN Paci¥rio Ry. Co. & CANADIAN 
NATIONAL Rys. (1921), 27 Can. Ry. 
Cas. 109.—CAN. 

















fone SHEET METAL CORPN., Uv. GRAND 
TRUNK Ity. & CANADIAN PAacIFIc RY. 
(1923), 28 Can. Ry. Cas. 84.—CAN. 

hh, —— —— -~—.]—MANITOBA 
GnraIN GROWERS’ ASSOCN. v. CANADIAN 
Paciric Ry. Co. (1909), 28 Can. Ry. 
Cas. 324.—CAN. 


kk. —— .}—NATIONAL 
DAIRY COUNCIL OF CANADA tv. EXPRESS 
TRAFFIC ASSOON. (CREAM RATER CASR) 
(1921), 27 Can. Ry. Cas. 209.—CAN 


_|—CUNNINGHAM 
,, CANADIAN Pacrric Ry. Co. (1920), 


mm —- — __—.] — Town OF 
BRIDGEBURG v. GRAND TRUNK Ry. Co. 
(1921), 27 Can. Ry. Cas. 355.—CAN. 

nn. .]—DOMINION 
SHERT METAL CORPN,, v. GRAND 
TRUNK Ry. & CANADIAN an hy. 


oo. Power to order e apes isa- 
tion of rates.)}—EKuUSTIs MINING Co. v. 
Boston & MAINE Ry. (1925), 30 Can. 
Ry. Cas. 388.—CAN. 

pp. —-— Regardless of dis- 
pay in costs. |}— LEVIS BOARD OF 

TRADE v. CANADIAN NATIONAL Rys. 
seth 27 Can. Ky. Cas. 119.—CAN. 
Power to order refund 
= Ousrehanon: }—Re FREIGHT TOLLS ON 
Erg 1eOn (1916), 27 Can. Ry. Cas. 458. 








ee 
































Sareea 





rr. Charge unreason- 
able.}—CUNNINGHAM 0. CANADIAN Pa- 
bay Co. (1920), 27 Can. Hy. Cas. 


tt. ——- ——— ——.])— Re CEDAR- 
MEN’S TRAFFIC ASSOON. (1922), 28 Can. 
ly. Cas. 01. —CAN. 


uu. —— —- ———. ] — CANADIAN 
SHIPPERS TRAFFIO BUREAU v. CANA- 
DIAN NATIONAL Rys. (1925), 31 
ial Ry. Cas. 847.—CAN. 
—— Rate illegally charged— 
Jurisdiction to issue declaratory ordcr— 
Though rate withdrawn.j—-The Board 
of Railway Comrs. has jurisdiction to 
make a React ei tees 

a ra y cha a) 
i operation has been Sacer te 
the co. before the order is made.— 
CANADIAN Paciric Ry. Co. v. CANA- 
DIAN OIL eye aia {1914] A. C. 
1022, P. C.—CA : 
gee classification.) 
_— 'ANCOUVER MACHINERY DEPOT v. 
CANADIAN FREIGHT ASSOON. (1924), 29 
Can. Ry. Cas. 315.—CAN. 


az. —— Asto facilities—CGeneral rule 
—Ezxclusive jurisdiction. }—In an action 
against a railwa beh to restrain tho 
lattor from elosn eH interfe 
with a certain > the B 
of Railway Coa: “having dealt with 





semanmmmemed 





the matter, pltfs. should apply to the 
Board for relief, as they had complete 
control over their order.—CoRPN. OF 
MUNICIPALITY OF DFLTA v. VAN- 
COUVER, VicrorniaA & EASTERN RAIL- 














way & NavigaTION Co. (1908), 14 
B.C. R. 83.—CAN. 
aaa. -}—The 


Dominion Railway Board has exclusive 
jurisdiction to determine whether a rail- 
way has provided reasonable accom- 
modation & facilitios for traffiic.— 
MEAGHER v. CANADIAN Paciric RY. 
Co. (1912), 42 N. B. R. 46.—CAN. 

bbb. ——— When public conveni- 
ence in question—J urisdiction to interfere 
with private arrangements.|\—Re 'T'WIN 
CITY ‘TRANSFER Co. OF EDMONTON & 
CANADIAN PaciIFIc Ry. Co. (1914), 27 
W. L. R. 384; 11 D. L. R. 744; 15 
Can. Ry. Cas. 323.—CAN. 

coc. —— Refusal of facility con- 
stituting undue preference.|}—PEOPLE’S 
Gas SUPPLY Co. v. COMPRESSED Gas 








MFRs. AssOCN. (1920), 26 Can. Ry. 
Cas. 177.—CAN. 
ddd. —— -—— Cartage service.)— 


TORONTO BOARD OF TRADE v. GRAND 
TRUNK & CANADIAN Pactric Ry. Cos. 
& CANADIAN NATIONAL Rys. (1920), 26 
Can. Ry. Cas. 180.—CAN. 
eee. —— Through trains.J}— 
MONTREAL v. MONTREAL St. Ry. Co., 
R. (1912) 1 A. C. 435.—CAN. 














ry | — BROME 
COUNTY (CITIZENRA OF) v. CANADIAN Pa- 
OIFIO Ry. Co. (ABERCORN STATION CASE) 
(1925), 30 Can. Ky. Cas. 172.—CAN. 

See. Pullman car service— 
Rusiness insufficient to warrant.|\—Re Li 
Pas (1912), 23 W. L. R. 600.—CAN. 


hhh. —— Station—Power to 
order provision of. 1—Tho Board of Rail- 
way Conirs. has power to order a railway 
co. whose line iscompleted & in opera- 
tion to provaces @ now station at any 
place where it is required to afford 
proper accommodation for the traffic on 
the road.— GRAND TRUNK Ry. Co. »v. 
DEPARTMENT OF AGRICULTURE (1910), 




















30 C. L. T. 336; 428. C. R. 5575 10 
Can. Ry. Cas. 84.—CAN. 

kkk. Approval of site 
— Considerations affecting.) — When 


called upon to approve of a site, the 
Board will have regard to the standard 
set by the co.—He KELLY & GRAND 
TRUNK PAciFIc Ry. Co. (1912), 21 
W.L. R. 810; & D: L. Rt. 303; 14 Can. 
Ry. Cus. 15.—CAN 

Ni. 
approving the location of a station site, 
it is not the function of the Board to 
song with the possible growth of a new 

unless where interference is 

jostle by discriminatory treatment. 
lt is the Board’s function to see that, 
so far aos possible, there are proper 
facilities for the use of tho railway by 
the public.—Z& DrRuip Aa ea Loca: 
TION (1912), 21 W. L. R. 813.—CAN. 

mmm. — — ——- ——_- a 
Re GRAND TRUNK Paciric Ry. : 
STATION LOCATION AT SOUTH HAZELTON 
(1912), 22 W. L. R. 445.—CAN 

nnn, -——— —— Alteration of oe 
— Conditional refusal to order.|— Re 
RICHARDSON & CANADIAN PaciFio Ry. 
Co. (1912), 23 Ww. L. R. 134.—CAN. 

000. Refusal to 
order. )—Re FORWARD & CANADIAN Pa- 
crrro Ry. Co. (1912), 23 W. L. R. 129; 
14 Can. Ry. Cas. 377.—CAN. 








—— —— ——,]—In 








Ppp. -}—Re 
ENTWISTLE VILLAGE & GRAND TRUNK 
PaciFic hy. Co. (1914), 27 W. L. R. 
832.—CAN. 

Re Co- 


QUITEAM & CANADIAN PaciFic Ry. Co. 
(1913) 23 W. L. R. 591; 13 Can. Ry. 
Gas. 25.—CAN. 


rrr. TE aa ES }—CITY OF 
BRANDON v. GRAND TRUNK PaciFIC & 
CANADIAN PaciFio Ry. Cos. (1921), 
27 Can. Ry. Cas. 450.—CAN. 


ttt. ——— Interference with 
choice of site.}--EBY v. GRAND TRUNE 














Part X.—Rattway TRIBUNALS. 


Pactric Ry. Co. 
629; 13 Can. Ry. 

p. —— —— Increased terminal facili- 
ties.]—Ciry of WINDSOR v. sehen 
Paciric Ry. Co. (1920), 26 Can. Ry. 


Cas. 252.—CAN 

: Construction of spur line 
Bier to order.}—An order of the 
Board of Railway Comrs. for Canada 
giving leave toa hentia co. to construct 
an extension of a spur track & authoris- 
ing the expropriation of the necessary 
land is conclusive, unless reversed on 
appeal to the Supreme Ct.—Re CANa- 
DIAN NORTHERN Ry. Co. & BLACKWOOD 
(1910), 20 Man. L. R. 113.—CAN. 

Yr. ——— Power to order use 
as branch line.}— Board of Railway 
Comrs. for Canada has no power to 
order that a private industria) spur- 
track shall be used & operated as a 
branch of the railway with which it 
is connected.——BLACKWoops, LTD. v. 
CANADIAN NORTHERN Ry. Co. (1919), 
4435.C. R. 92; 310. L. T. 254.—CAN. 
; —— ——,}—CLOVER 
BaR Coa Co. v. HUMBERSTONE (1911), 
20 W.L. R. 303; 45 S.C. R. 346; 13 
Can. Ry. Cas. 162; 1 W. W. R. 496.— 


a. —— —— On report of en- 
gineer.]— Re DELTA SHINGLE Co. & 
GREAT ay vba as Co. (1913), 23 


W. L. R. 604.—CA 
Where mill built in 


anticipation of order.|—Re BRADFORD 
& TAYLOR & GREAT NORTHERN Ry. Co. 
(1912), 23 W. L. R. 137.—CAN. 

c. = Restoration of 
former facilities.}—-CANADIAN NORTH- 
ERN Ry. Co. v. ROBINSON & SON (1906), 
37 8S. C. RK. 541.—CAN. 

d. -])—CANADIAN 
NORTHERN Ry. Co. v. ROBINSON, 
(1901] A. C. 739, P. C.—CAN. 

e, ——. }— TUN TER 
BROTHERS v. GREAT NORTHERN & CANA- 
DIAN PaAciIFIC Ky. Cos. (1925), 30 Can. 
Ry. Cus. 180.—CAN. 

f. So Provision of facili- 
ties to industry.}—GRAND TRUNK Ry. 
Co. v. HEPWORTH StnicA PRESSED 
BRICK Co. (1915), 51 S. C. R. 81.—CAN. 

g. ——— Power to authorise 
use by adjoining owner.}—BEVERLEY 
CoAL MINE & HUMBERSTONE COAL Cos. 
v. GRAND TRUNK Paciric Ry. Co. 
(1918), 44 D. L. R. 364.— CAN. 

h. : —— Power to authorise 
use by third party.|}—STIRRETT & SONS 
v. MORRISON (1920), 26 Can. Ry. Cas. 
337.—CAN. 

k. —— —— Apportionment of 

expenses.]—TOWN OF ESTEVAN tv. CANA- 
DIAN Paci¥Fic Ry. Co. (1923), 29 Can. 
Ry. Cas. 175.—CAN. 
; Power as to repairs 
& reconstruction. -—CARROLL BROTHERS 
v. GRAND TRUNK Ry. Co. (1922), 29 
Can. Ry. Cas. 171.—CAN. . 

m. —-—— ——- —— Where adequate 
acilities already.}—CANADIAN PACIFIO 

Y. Co. v. CANADIAN NATIONAL Rys. 
(1922), 28 Can. Ry. Cas. 32.—CAN. 
Payment of com- 
pensation. }--CANADIAN NATIONAL Rys. 
vw. Hy GRADF COAL Co. (1921), 27 Can. 
Ry. Cas. 334.—CAN. 


(1911), 20 W. L. 
Cas. oo CAN. 
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./-LUSCAR COL- 
LIERIES, LTD. » MCDONALD & CANA- 
DIAN NATIONAL Rys., [1925] 3 D. L. 
R. 225; £1925] S. C. R. 460.—CAN. 
aa. ——~——— Removal wf spur line— 
Where over public highway.}---Ciry or 
TORONTO ©. GRAND TRUNK Ry. Co. & 
York KNITTING MiLis Co., Lrb. 
(1921), 27 Can. Ry. Cas. 302.—GAN. 
bb. ——- —— Running ofirains on dis- 
‘Power to order—Where other 
facilities available.}—VILLAGE 
mone Her, Co. 18), 26” can ay 
Cas. 42.—CAN. aoe aes 


oc. ——— —— Construction of siding.) 
~—TOWNSHIP OF BROOKE FARMERS Vv. 
GRAND TRUNK Ry. Co. (1920), 26 


oa. - 


Can. Ry. Cas. 335.—CAN. 

ad. —— ——.] — ONTARIO 
PuBLic HiagHways DEPT. v. GRAND 
TRUNK Ry. Co. (1921), 27 Can. Ry. Cas. 
436.—CAN. 

e08, —— Power to order deviation 
from authorised location.|—- TORONTO, 
HAMILTON & BUFFALO Ry. Co. v. CiITy 
OF HAMILTON (1920), 26 Can. Ry. Cas. 
254.—CAN. 

ff, —-— Right to order traina to 
run on another line.}—~-The Commission 
has the right to order a railway co. to 
permit the train of another co. to make 
use of its line ——CANADA & GULF TER- 
MINAL Ry. v. FLEET (1918), Q. R. 28 
kK. B. 112.—CAN. 

8. —— oe ——- ——. + VANCOUVER 
HakROUR Comrs. v. VANCOUVER, VIC- 
ToRtA & KASTRRN RAILWAY & NAVIGA- 
2 Ce: (1921), 27 Can. Ry. Cas. 311. 














hh, -——— -—— 
TERMINAL GRAIN Co. v. CANADIAN 
NATIONAL Rys. & CANADIAN PACIFIC 
Ry. Co, (1923), 28 Can. Ry. Cas. 326. 
—CAN. 


.}—-GILLESPibs 





kk, —~——-— Crossing of lines.|—lRe 
PROVINCE OF MANITOBA CANADIAN 
Pacirio Ry. Co., 9 C. L. T. Occ. N. 126. 
—CAN. 


hh. —————_- ———.. }—_e LETHBRIDGE 
& CANADIAN Paciric Ry. Co. (1912), 23 
W.L. R. 601; 14 Can. Ry. Cas. 345.— 





mm. .)— The per- 
mission & regulation of the crossing of 
Provincial & Dominion railways fs not a 

uestion of constitutional rights for the 

ecision of cts. but an administrative 
question to be determined in the best 
interests of the public by tho Board of 
Railway Comrs. of Canada.—A.-G. For 
ALBERTA v. A.-G. FOR CANADA (1914), 
29 W. L. Rt. 027, n.; 7 WwW. Ww. kK. 634, 
P. C.—CAN. 

nn, —-—- —-—— Level crossing—-Order as 
to maintenance.)|—CANADLAN NATIONAL 
PARKS BRANCH DEPT. OF INTERIOR bv. 
CANADIAN Pactric Ry. Co. (1924), 
30 Can. Ry. Cas. 418.-—-CAN. 

00. ——— ee J Cry or To- 
RONTO v. GRAND TRUNK RY. Co. OF 
CANADA (1906), 26 C. L. T. 247; 37 
S.C. hk. 232.—CAN. 

pp. -———- —— Refusal to approve 
— Danger.J}—Dom. Ry. Bd. refused the 
application of St. T. for leave to extend 
J. street across lands of Grand Trunk 
Ny. Co., holding that the crossing 
would be a very dangerous one & would 
require protection almost at onco.— 
Sr. THOMAB v. GRAND TRUNK Ry. Co. 
(1911), 22 O. W. R. 257; 13 Can. Ry. 
Cas. 134.—CAN. 

aq. —-— —— Farm crossing. |-—-GRAND 
TRUNK Ty. Co. v. PERRAULT (1905), 26 
Cc. L. st hae viet > 36 Ss. C. R. 671.—CAN. 

rr. -}—The Board de- 
cided to grant the farm crossing as a 
matter of discretion.—Re New & 
TORONTO, HAMILTON & BUFFALO Ry. 
Co. (1908), 12 0. W. R. 1049: 8 Can. 
Ry. Cas. 50.—CAN. 

tt. -—— Construction of highway 
over station grounds.)—VILLAGE OF 
BELLE RIVER v. GRAND TRUNK Ry. Co. 
(1921), 27 Can. Ry. Cas. 300.—CAN. 

uu. ——~ —-— Conatruction of railway 
over highway.]—Essex TERMINAL Ry. 
Co. v. WINDSOR, Essex & LAKE SHORE 
RaPip Ry. Co. (1908), 40 8. C. R. 620. 
—CAN 




















Payment of com- 

ion.|-—-GRAND TRUNK PACIFIC 

vy. Co. & CANADIAN PACIFIO Ry. Co. v. 

City oF ForrTr WILLIAM (1919), 30 
C. L. T. 741; 438. C. R. 412.—CAN. 


Construction of wires & 
oad.) — DEMERS v.GRAND 


Cas. 297.—CAN. 

xx. ——~- Stop-over privilege— 
Power to gaforce.F-aatince OF AL- 
BERTA vt. CANADIAN Pacirio Ry. Co 
(1921), 27 Can. Ry. Cas. 317.—CAN. 





VV. eee eerer ene woe 
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aaa. Spottino-car.)—NorTre 
DAME INVEATMENT Co. v. CANADIAN 
NATIONAL Rvs. (1920), 26 Can. Ry. 
Cas. 339.—CAN 


bbb. {8 fo damancs— Damages 
arising from disobedience to arder— 
Pending appeal.)— ROBINSON v. CANA- 
DIAN NORTHERN Ry. Co. (1910), 13 
W. LL. R. 8.—-CAN. 

coo. —-— ——-—- 7'o give leave of action 
Sor damages—Stalutory limits. }—~- FRANK 
HiLL CATTLE Co., LTp. & DItLLon 
v. CANADIAN PaciFIo Ry. Co. (1921), 
27 Can. Ry. Cas. 323.—CAN. 

ddd. Purties—Interested party—Objec- 
tion to deviation from pians—On hearing 
of application for approval.}—Re CANA- 
DIAN Paciric Ry. Co. (SUDBURY 











e066. -]l—NORTH BATTLE- 
FORD BOARD OF ‘TRADE v. CANADIAN 
NATIONAL Kys. & CANADIAN PACIFIC 
Ry. Co. (1924), 29 Can. Ky. Cas. 106. 


meena! 








fff. Joinder of par/ies—Necessity for— 
All parties interested not before court.}-— 
CANADIAN NORTHERN KY. Co. v. 
WINNIPEG ItLecrRic Ry. Co. (1920), 
31 Can. Ky. Cas. 301.—CAN. 

REE. heed tie, GAS McoEWEN v. NORTH 
Wrst CoaL & NAVIGATION Co. (1889), 
1 Terr. L. KR. 203.—CAN. 

hhh. Revicw of decision.J— RED 
Mountain Ity. Co. v BLUE & DES- 

kka. Consideration of individual 
applications ~- On mertts.]--SUTHER- 
LAND-INNES Co. ». GRAND TRUNK LY. 
Co. (1921), 27 Can. Ky. Cas. 1238.— 
CAN. 

IM, Znjunction——Discriminatory limi- 
tation of inter-line traffic.j—Held: there 
had been discriminatory limitation of 
inter-line tratiic between the gravel pits 
of the appets. on the C. N. Railway to the 
siding of customers on the C. P. Rall- 
way, & this was directed to cease.~-- 
Re MARCHAND SAND Co. & CANADIAN 
Pacirio Ry. Oo. (1912), 22 W. L. kt. 
448+: 14 Can. Ry. Cas. 224.—-CAN. 

mmm. Order—Publication of.J—Non- 
publication of an order of the Board 
of Railway Comrs. in the Canada 
Gazette does not render the order 
invalid, notwithstanding Rallway Act, 
6 31.—UNDERIILL Uv. CANADIAN 
NORTHERN Rys. (1915), 8 W. W. RR. 
271; 25 Man. L. Kh. 254. --CAN. 

non. A ppeale—Qucstion of law & fuct.} 
—Herld : in consequence of the want on 
more explicit directions to the jury of 
the question of law & the misdirection 
as to the issues, defts. wore ontitled to 
w new trial.—Rehp MOUNTAIN Ky. Co. 
». Buk & Desonamps (1907), 39 
Ss. C. ht. 390.—CAN. : 

000. —-—~— Time for giving notice a 
appeal. }—~An effective notice of appeal, 
given in good fuith, within the month 
iy sufficient.—dte PoTTER & CENTRAL 
a a Ity. Co. (1894), 16 PB. R. 16. 
—CAN. 


Right of employce.}—MTail- 
o not grant to 





pp 

way Acts, 1914 to 1923, 
employees a tight of appeal to the 
Rallway Appeal Boar against a 
transfer of an employee whica docs not 
amount to a promotion, from & position 
at one place, to another position of tho 
same grade, at another pluce.—-R. v. 
RalLWAY APPEAL BOARD FOR THE 
CENTRAL DIVISION, Lp. BARRETT, 
(1925] S. R. Q. 82; 19 Q. J. P. 4h. 
AUS. 

: Proper court. |—Tho proper 
forum for the hearing of an appeal 
frum an award under Dominion | fl- 
way Act is a judge in ct.. & not a 
divisional ct.—/te MONTREAL & OTTAWA 
Ry. Co. & OGILvis (1898), 18 P. KH. 








120.—-CAN. 
rr. ——— .}—Under Dominton 
Railway Act, 1887 (c. 20), 8 161, D, 


appeal lics in this Province by 
either party from an award of com- 
pensation exceeding $400 either to 
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RAILWAYS AND CANALS. 


Part X1.—Execution and Insolvency. 


Sect. 1.—EXECUTION. 
SUB-SECT. 1.—IN GENERAL. 


See Railway Companies Act, 1867 (c. 127), 8. 4. 

762. Purpose of Railway Companies Act, 1867 
c. 127)—-Provision of remedy for execution creditor 
—Without putting stop to working of rallway.|— 
Above Act... was passed for the purpose of 
enabling a judgment creditor who had obtained 
judgment against a railway co. to have a remedy 
that should not of necessity put a stop to the work- 
ing of the railway (Kay, J.).—He EasTERN & 
MIDLANDS Ry. Co. (1890), 45 Ch. D. 367; 63 
L. T. 181; on appeal, 45 Ch. D. p. 388, C. A. 


Annotalions :--—Consd. Re Wrexham, Mold v. Connah’s 
uay Ry., (1900) 1 Ch. 261. Refd. Protitt ». Wye Valley 
y. (1891), 64 L. T. 669; Fle Wrexham, Mold & Connah’s 


Quay Ry., [1900] 2 Ch. 436. 

768. Protection of undertaking from execution— 
Judgments Act, 1864 (c. 112).|—Where it is not 
clear that a debtor has any saleable interest in 
land taken in execution by his judgment creditor, 
the ct. will not order an immediate sale under 
above Act, s. 4, but will direct inquirics as to the 
nature of the debtor’s interest. Semble: the 
interest of a railway co. in its railway is not sale- 





ee, nanos: 


the ct. of appeal or to the high ct. of | & 
Meese but if an appeal is taken to the 
atter tribunal, no further appeal lics 
by either party to the ct. of appeal.— 
BIRELY v. ‘TORONTO, HAMILTON & 


O. L. RR. 6453 





Toronto & YoRK RapiaL Ry. 
Co. & COUNTY a (1918), 42 
D. L. R. 49.—CAN. 
h. Appeal 

award. |—Re CANADIAN NORTHERN Ry. 


able under that sect.— Re BisHop’s WALTHAM Ry. 
Co. (1866), 2 Ch. App. 382; 15 W. R. 96, L. JJ. 


Annotations :-—Refd, Gardner v. L. C. & D. Ry., Draw: 
bridge v. Same, Re 27 & 28 Vict. c. 112, Ez p. Grissell 
ee! ), eens } aie Heong . aoa oy BA B88), 

3 App. ; ; Stagg v. Medwa per) Navigation 
Co. (1902), 50 W. R. 446 : . 


764, —— Surplus lands—Not required for 
company’s undertaking.|—A judgment dated in 
Apr. 1867, was obtained for £30,000 against the 
bh. & N.S. Ry. co. & a writ of elegit issued in June. 
In Nov. the co. filed a scheme of arrangement, & 
in Jan, 1868 an order for sale was made under the 
writ. In July 1868 the scheme was dismissed & 
a petition presented by the creditors for an inquir 
whether the lands in respect of which the elegzt 
had been issued, were surplus lands, upon which 
ground the company opposed the claim. An order 
was made for the inquiry. 

Semble: Railway Companies Act, 1867 (c. 27), 
s. 9, only applies where a scheme is adopted.— 
Re BrRistoL & NORTH-SOMERSET Ry. Co. (1869), 
20 L. T. 70. 

765, —-— ——- ——— -~———.]—-Upon the peti- 
tion of a judgment creditor of a railway co. an 
order was made, without directing inquiries, for 








Board of Railway Comra. has becn 
made an order of this ct. under Railway 
Act, s. 49, the judge of the ct. has no 
power to modify, vary, review or 
supplement, the same,—POINTE AUX 
TREMBLES TERMINAL RY. v. CANADIAN 
NORTHERN QUEBEC Ry. Co. & CANA> 


W. N. 68; 43 


from arbitrator's 


Ne Kty. Co. (1898), 25 A. R. 88.— 


AN. & ROBINSON (1908), 17 Man. L. R. 396. 
—CAN. 





2 Leave to appeal.|-—No appeal 
lies to the Supreme Ct. of Canada from 
an order of a judge of that ct. in 
chambers granting or refusing leave to 
ef tte from a decision of the Board 
ol Railway Comrs. under Railway Act, 
1903, 5s. 44 (3).—WILLIAMS v. GRAND 
TRUNK Ry. Co. or CANADA (1905), 36 
8. C. R. 321.—CAN. 

a. ———-, }— Where the judge en- 
tertained doubt as to the jurisdiction of 
the Board of Railway Comrs. of Canada 
to make the order complained of & the 
questions raised were of public im- 
portance, special leave for an appeal 
was granted, on terms, under ail- 
way Act, 1903, 8. 44 (3).—MONTREAL 
STREET hey. Co. v. MONTREAL TERMI: 
ae a Co. (1905), 35 S. C. R. 478. 





b —— -—}—The judge entor- 
tained some doubt as to the jurisdiction 
of the Board of Railway Comrs. for 
Canada, &, consequently, granted leave 
for an appeal.— CANADIAN NORTHERN 
Ry. Co. v. ROBINSON & SON (1906), 
Cout. 394.—CAN. 











6. ——.}—CANADIAN PacIFIo 
Ry. Co. v. GRAND TRUNK Ry. Co. 
re) 12 0. L. R. 320; 70. W. R. 
14.—CAN. 

d. ————, }—CANADIAN Paci¥Io 


Ry. Co. r. Toronto & GRAND TRUNK 
cae C. R., {1911] 2 A. C. 200.— 





6. ———-.J-—-The Board refused 
the pila Mae 8 motion for leave to 


appeal to the Supreme Ct. of Canada 
from the order the Board, no point 
of law be raised which would warrant 


the Board in asking the ct. to consider 
the matter.—He Ciry oF EDMONTON & 
GRanD TRUNK Paciric Ry. Co. (191 2). 
23 Note R.133; 13 Can. Ry. Cas. 444. 


2, ——- ———-, ]}— Re Ciry oF TORONTO 
& Toronto Ry. Co. Ney 420.L. R. 
82; 13 QO. W. N. dl -—CAN. 

gs. ~~ -——~. ] ~~ Re Crry or TORONTO 


k. —— ———.}—VALILIERES v0. ON- 
TARO & QuEBEC Ry. Co. (1909), 11 
Q. P. R, 245; Q. R. 19 K. LB. 5213 16 
R. L. N. 8S. 335.—CAN. 

1, ——— ——.. + LEFEBRK v. LACHINE, 
JACQUES CARTINR & MAISONNEUVE 
Ry. Co. (1914), Q. R. 45 8. C. 508; 15 
Q. P. R. 399.—CAN. 

m. -}—-CANADIAN NORTH- 
ERN Ry. v. UNION LAND CORPN., LD. 
(1917), 19 Q. P. R. 287.—CAN. 

n. -]}—Upon an appeal from 
an award under Kailway <Act of 
Canada, it is desirable to have the 
arbitrator’s reasons for making the 
award, elther by the statement of a 
case or delivery of written reasons for 
the cts.’ infomnation. These must not 
be obtained ex p.—Re CLARKSON & 
CAMPBELLFORD LAKE ONTARIO & 
WESTERN Ky. Co. (1916), 35 O. L. R. 
345 4 9 O. W. N. 371.—CAN. 

















oO. ——.J—Re CoLEMaAn & 
Toronro & IAGARA POWER CoO. 
(1917), 138 O. W. N. 272: 38 D. L. HR. 


65; 40 0. L. ht. 130.—CAN. 

p. -l— Where an appeal 
from an award of arbitrators has been 
taken under Railway Act, c. 37, R.S.C. 
1906, to the Supreme Ct. of British 
Columbia, an appeal does not lie from 
that ct. to the Ct. of Appeal.—Re 
KITSILANO INDIAN RESERVE, VAN- 
COUVER HARBOUR Comps. tv. R. (B. C.), 
(1918) 2 W. W. R. 411.—CAN. 

q. -]}—ALEXANDER v. VAN- 
COUVER HARBOUR Comrs. (B. | 

1922) 


(1922), 65 D. L. R. 355; 
Ww. e R. 1254.— CAN. 

urisdiction of 
parties—No 


r. -——- Objection to 
TOWNSHIP ¥v. 


Board waived by bot. 
appenl,}—CORNWALL 

OTrawa & NEW YorRK Ry. Co. (1916), 
62 8. C. R. 466.—CAN. 

















aa. Order of commtastoners made 
order of court— of judge to vary or 


modify order.}—Where an order of the 


DIAN NATIONAL RKys. (Que.) (1920), 20 
Exch. OC. R. 15.—CAN. 

bb. Coss—Decision intermediate be- 
tween claims of partics.}-—-OnTaRIO & 
QUEBEC Ky. Co. ». PHILBRICK (1886), 
12S. C. R. 288.—CAN. 

oc. Tarcation of costa——Ordinary rules 
applicable — Discretion allowed.]— The 
tariff of costs prescribed for ordinary 
litigation may be accepted as a general 
guide for taxing the coste of an arktitra- 
tion under Railway Act; but when, in 
tho opinion of the taxing officer, the 
fees fixed by that tariff are inadequate 
compeusation for the services neces- 
sarily & reasonably rendered, he {s not 
bound by {t & should not follow it.— 
Re CANADIAN NORTHERN Ry. & ROBIN- 
SON (1908), 17 Man. L. R. 579.—CAN. 


dd. ~——.}—The ‘costs of 
the arbitration " mentioned in Railway 
Act, 2. 8S. B. C. 1911 (c. 194), 8. 68, are 
to be taxed as botween party & party, 
but on a liberal scale.—-He CANADIAN 
NORTHERN PaciFric Ry. Co. & Brap- 
SHAW (1914), 19 B. C. R. 236.—CAN. 


ee. —— -}~—CANADIAN NORTI- 
ERN Ry. Co. v. GREEN (1916), 34 
W. L. R. 1207.—CAN. 


ff. -_-—A motion to stay execu- 
tion upon an order of the Dominion 
Board of Hallway Comrs., made a 
rule of the Supreme Ct. of Ontario, 
while neither an interlocutory motion 
in an action nor an ordinary motion 
upon originating notice, has such 
anal to the latter as to justify the 
taxation of the costs of it according to 
the provisions of the tariff of fees 
appeete to motion upon originating 
notices.—Re CiTy oF Toronto & 
TORONTO Ry. Co. (1918), 42 0. L. R. 
413; 14 0. W. N. 44.—GAN 














PART XI. SECT. 1, SUB-SECT. 1. 


gg. General rule.] — REDFIELD v. 
WICKHAM CORPN. (1888), 13 App. Cas. 
467, P. C.—CAN. 


Part X].—EXECUTION AND INSOLVENOY. 


@ sale of surplus land of the co., not required for 

the undertaking & not used for building purposes, 

which had been delivered in execution to petitioner 

under a writ of elegit, the registry of which was 

still in force. The co. were ordered to execute a 

pore conveyance.—Re CALNE Ry. Co. (1870), 
. R. 9 Eq. 658. 


Annotations :—Consd. Re Bithray (1889), 61 L. T. 883; 
Stage w. Medway (Upper) Navigation Co., [1903] 1 Ch. 


766. - -|—An existing railway co. 
was authorised to make an cxtension line, by an 
Act which enacted that the capital might be raised 
by an issue of new shares, to be called extension 
shares, & that the works authorised by it should, 
a for financial purposes, form a separate under- 
taking,”’ & that the capital & new shares created 
under its powers should constitute a separate 
capital; & that the profits of the extension line 
applicable to dividend should be wholly applied 
in payment of dividend on the extension shares; 
& that the extension shareholders should not be 
entitled to dividends out of any other profits of 
the co. & that the co. might raise by mtge. any 
additional sums not exceeding £28,000; but not 
till all the extension capital had been subscribed 
for & half of it paid up; & that the money raised 
by new shares or mtge. should be applied only for 
the purposes of the extension Act. A contractor 
to whom the co. was indebted in respect of the 
construction of the original line, obtained judgment 
against the co., extended certain surplus lands 
acquired under the powers of the extension Act, 
& then applied to the ct. for a sale :—Held: the 
creditor was entitled to an order for sale; for, 
whatever might be the rights of the diffcrent 
classes of shareholders inter se, the lands were 
lands of the co. liable to be sold for payment of 
any judgment debts of the co.— Re OGILVIE (1871), 
7 Ch. App. 174; 41 L. J. Ch. 836; 25 L. T. 860 ; 
20 W. R. 226, L. JJ. 

Annotations :-—Apprvd. Pearson v. Dublin & S. E. Ry., 
1909) A. C, 217. Mentd. Stagg +. Medway (Upper) 
avigation Co., [1903} 1 Ch. 169. 

——.]—See, also, Execurion, Vol. 

XXTI., p. 578, 579, No. 1537, 1542. 

767. ——— Contractor’s property—Belonging to 
company until completion of works.|—By a con- 
tract between a railway co. & a contractor it was 
stipulated that plant & material, when placed by 
the latter upon the land of the co., should immedi- 
ately become the absolute property of the co., 
& that the contractor should have no property 
therein, but that upon due completion of the works 
the plant & unconsumed material should be given 
by the co. to him as part consideration for perform- 
ance of the contract :—Held: the co. had no 
such property in the plant & material as to entitle 
its creditors to take the same in execution.— 
BEESTON v. MARRIOTT (1863), 4 Gilf. 436; 2 New 
Rep. 437; 8 L. T. 690; 9 Jur. N.S. 960; 11 W. KR. 
898; 66 BH. R. 778. 

Annration :—Refd. Ilfracombe Ry. v. Poltimore (1868), 37 
L. J. O. P. 86. 

















768. —-— Judgment on contract before passing 
of Railway Companies Act, 1867 (c. 127).]—-Where 
a petition was presented by a judgment-creditor, 
under above Act, s. 4, for the appointment of a 
receiver of the tolls of a railway co., & it appeared 
that the line had not been used by the co., although 
a portion of it had been occupicd and maintained 
by another co., without payment of compensa- 
tion to resps.; that the contract on which the 
judgment was recovered had been entered into 
previously to the passing of the Act; & that the 
service of the petition had been effected at a house 
which had formerly been, but was no longer, the 
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office of the co., & on a person who has acted as, 
but who was not properly constituted, the secre- 
tary :—Held: the railway had not been opened 
for public traffic within the meaning of the Act; 
& as the Judgment had been recovered upon a 
contract entered into before the passing of the 
Act it could have no effect.—Re BEDDGELERT Ry. 
Co. (1871), 24 L. T. 122; 19 W. R. 427. 

Annotation :—Dbtd. Re Knott EK ‘ay AC 

[1901] 2 Ch. gee rig01 s Nae sts hia ee a 

769. —-—— Line ceasing to be open for trafflc— 
Whether property continues immune.]—The pro- 
tection from seizure in execution, by a judgment 
creditor, given by Railway Companies Act, 1867 
(c. 127), 8. 4, to the rolling stock & plant of a 
railway after such railway is open for public 
traffic, continues although the railway is after- 
wards closed for traffic.—MIDLAND WaGGON Co. v. 
POTTERIES, SHREWSBURY & NORTH WALES Ky. 
Co. (1880), 6 Q. B. D. 36; 50 L. J. Q. B. 6; 48 
L. 'T. 511; 20 W. R. 78. 

770. ——— Railway only subordinate part of 
company’s undertaking.]|—The protection against 
seizure in cxecution afforded by Railway Com- 
panies Act, 1867 (c. 127), ss. 3, 4, applies to the 
railway plant of every co. constituted by a statute 
for the purpose of constructing or working a 
railway, even although the railway is merely a 
subordinate & ancillary part of the undertaking 
authorised by the statute. By two local statutes 
a@ co. was authorised to construct a wet dock, a 
lock forming an entrance to the dock, & two short 
railways, cach about half a mile long, to connect 
the dock with other railways. Plitfs. had lent 
money to the co. upon mtge. debentures.  Defts. 
were creditors of the co., & having obtained 
judgment seized in execution certain railway 
plant belonging to it. Pitfs. having brought an 
action for an injunction to prevent defts. from 
realising their execution :—Held: the dock co. 
was a “company” within Railway Companies 
Act, 1867 (c. 127), 5. 8, & the railway plant 
belonging to it was protected from seizure by s. 4. 
—CRBA'T NORTHERN KY. Co. v. TATOURDIN (1883), 
13Q. B.D. 820; 531. J. Q B. 69; 50 L. T. 186; 
32 W. ht. 558, CL. A. 
Annotations :—Consd. Re Mast & West India Dock Co. 

(1888), 38 Ch. ). 576. Refd. London & India Docks Co. 

v. GE. Ry. & Mid. Ry. (1901), 86 L. T. 20. 

771. —-— Equitable charge or lien.|—Though 
an equitable charge or licn usually confers a right 
to have the property sold, the owner of an equitable 
charge or licn on an undertaking or business 
acquired under statutory powers & for public 
purposes is not entitled to a judicial sale of such 
undertaking for the payment of his debt, if the 
purposes for which the undertaking was acquired 
would be defeated or seriously affected thereby. 
A tramway co., like a railway co., & a waterworks 
cv., is within this exception to the general rule. - 
MARSHALL v. SOUTH STAFFORDSHIRE TRAMWAY 
Co., [1895] 2 Ch. 36; 64 L. J. Ch. 481; 72 1. 7. 
542; 43 W. R. 469; 11 T. L. BR. 339; 39 Sol. Jo. 
414; 2 Mans. 292; 12 R. 275, C. A. Seat 

fons S—. ; 0 Urban Councell (Basing: 
Annotations Belg ee told) 1 Ch, 300, Mentd, Bartlett 

». West Metropolitan Tram. Co, (1893), 69 L. T. 560; 

Pegge v. Noath District Tram. Co., [1895] 2 Ch, 508 


t. Neots Water Co. (1906), 22 T. L. R. : 
Oey Palace Co., Fox v. The Co. (1911), 104 L. T. 261. 


772. Judgment recovered in action not on 
sicleaebeaien RC M.-W. Ry. co. & the M. Ky. co. 
were each of them authorised to make a separate 
line in a certain district to a point of junction with 
an existing railway bclonging to the L. co. Ix 
order to save expense’ the three cos. in 186) 
entered into an agreement whereby the L. co, wai 
to make a joint linc to be used by the other tw 
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Sect. 1.—Ezecution: Sub-secis. 1 & 2, A. (a).] 


cos., & a joint station to be used by the three cos. 
This arrangement was embodied & carried into 
effect by an Act of Parliament passed in 1862, 
which contained provisions for the payment of 
certain sums to the L. co. by the two other cos., 
& for the recovery of those sums by action in 
case of default. The works were duly executed 
by the L. co. The M. co. from time to time made 
default in their payments; & the L. co. in 1883 
& at subsequent dates obtained various judgments 
against them, which were unsatisfied. 

Upon an application by the L. co. for leave to 
issue execution upon the rolling stock of the M. co. : 
—Held: the actions in which the judgments had 
been recovered were not ‘ actions on a contract ” 
within Railway Companies Act, 1867 (c. 127), s. 4, 
& consequently appcts. were not entitled to issue 
execution.—Re MANCHESTER & MILFORD Ky. Co., 
{1897] 1 Ch. 276; 66L. J. Ch. 139; 75 L. T. 416; 
sub nom. fe MANCHESTER & MILFORD Ry. Co., 
Ex p. CAMBRIAN Ry. Co., 45 W. HK. 331. 

778. ——.]—Re WREXHAM, MOLD & CONNAL’S 
Quay Ry. Co., No. 708, post. 

774. Payment for constructing extension line— 
Right of contractors to be paid out of original 
undertaking.|—-te OaiLvit, No. 766, unte. 
~|—An existing railway co., 
incorporated by statute. was empowered by a 
later special Act to make extension railways, the 
railways & works & the land & property acquired 
for the extension to form a separate undertaking 
with separate capital, & as between the general & 
the separate undertaking the expenses of main- 
taining & working the separate undertaking to be 
paid out of the revenue of the separate under- 
taking. There being no provision either in the 
special Act or in the contract for constructing 
the extension to limit the liability of the co. for 
the expenses of construction to the assets of the 
separate undertaking :—Held: the contractors 
were entitled to be paid out of the general under- 
taking the sums due to them for the construction.— 
PEARSON (S.) & Son, Lrp. v. DUBLIN & SouTH 
EASTERN Ry. Co., [1909] A. C. 217; 781. J.P. C. 
ate ee T. 499; 25 T. L. R. 360; 53 Sol. Jo. 








SUB-SECT. 2.—RECEIVERS AND MANAGERS. 
A. Receivers. 
(a) Appointment. 

See Railway Companies Act, 1867 (c. 127), 
s. 4, &, generally, COMPANIES, Vol. X., pp. 1188— 
1189, Nos. 8429-8439 ; RECEIVERS. 

776. Who may apply for—Judgment creditor.] 
——A judgment creditor of a railway co. to whom the 


773 1. Protection of undertaking from 
execution.]—-DUNDER UNION BANK Uv. 
DUNDEE & NEWTYLE Ry. Co. (1844), 
6 Dunl. (Ct. of Sess.) 621; 16 Se. Jur. 
237.—SCOT. 


ete | ¢ sharcholder.J|—TYRE 
pap ILKES (1856), 18 U. CO. R. 482.— 


& f 
creditor.}—A ju 
railway co , 


—JENKINS ¥. 
C. P. 505.—CAN. 


h,. ——.]— ALLAN ©. PHELPS 
PHELPS (1876), 23 Gr. 395.—CAN. 
k, ———. ]——NASMITH v. DicKEY (1879), 
44 U. C. Rt. 414.—CAN. 


l. Return of nulla bona.}—It is not 
necessary that a fi. fa. goods should 
returned nidla bona from all the 
counties through which the railwa ELLAN 
runs, but ‘the onus of proof of aud. CAN. 
or of there being goods of the co. to 
8a the judgment, lies on defts., 
pltf. having obtained one such return. CAN. 


WILCOCKS (1862), 11 
m. -———.]—— FRASER 
(1862), 12 C. P. 584.—CAN. 
PART XI. SECT. 1, SUB-SECT. 2.— 
A. (a). 


7761. Who may apply for—J 
ment creditor of a 
execution eralnet 
ands of the sheriff, 
is entitled to the appointmont of a 
receiver of the earnings of the ro 
the profits thereof to be ap 
yment of his demand.— ‘ 
D Ry. Co. (1862), 9 Gr. 455.— 


ae wv. ERIE & 
68), 1 


.» wit 
their lands in the h 


776 ii. ——— ——., 
N1aGara Ry. Co. (1 


RAILWAYS AND CANALS. 


co.’s land, including the line, has been delivered 
under a writ of elegit is entitled to a receiver of the 
tolls & earnings, & is not accountable as a mtgee. 
in possession if he has not obtained beneficial 
possession.— KINGSTON v. COWBRIDGE Ry. Co. 
(1871), 41 L. J. Ch. 152. 

777. —— .|—Re WESTON, CLEVEDON & 
PORTISHEAD LiGuTt Ry. Co. & Re LIGHT RAILWAYS 
Act, 1896 & Re RAILWAY COMPANIES ACT, 1867 
(1902), 46 Sol. Jo. 798. 

778. —— Appointment as a matter of 
right.]|—(1) Railway Companies Act, 1867 (c. 127), 
s. 4, takes away from the judgment creditor of a 
railway co. the right of taking in execution the 
rolling stock & plant of that co., but gives him new 
rights, which are independent of the fact whether 
such co. has or has not rolling stock or plant to be 
taken in execution. 

(2) Wherever the judgment creditor of a railway 
co. is unpaid, the appointment of a receiver, or 
manager, is a matter of right, & where the debtor 
co. is carrying on its business in the ordinary 
way, conducting its own traffic arrangements, the 
appointment of a manager is ‘‘ necessary’’ within 
sect. 4. 

As a general rule, the directors, or secretary, or 
some of them, will be appointed by the ct. managers 
where they are acting fairly, & the order for 
appointment of a manager will be made without 
prejudice to any application on the part of the 
directors to propose themselves, or some of their 
number, to act as managers. 

(83) The only evidence required in support of an 
application under this sect. 4 by a judgment 
creditor for the appointment of a manager is an 
affidavit that he is such a creditor & that his 
judgment debt is unsatisfied, & that the co. 18 & 
going concern, carrying on its own business & 
conducting its own traffic in the ordinary way.— 
Re MANCHESTER & MILFORD Ry. Co., Ea p. 
CAMBRIAN Ry. Co. (1880), 14 Ch. D. 645; 49 
L. J. Ch. 365 ; 42 L. T. 714, C. A. 

Annotations :—As to (1) Expld. Re Knott End Railway Act, 

1898, {1901] 2 Ch. 8. Generally, Refd. Re Manchester 


h. 
& Milford Ry. (1896), 75 L. 416. Mentd. Taylor v. 
Neato (1888), 57 L. J. Ch. 1044 


179. —— Successive appointments in 
favour of separate creditors—Priorities..—A judg- 
ment creditor of a railway co. obtained an order 
for a receiver & manager under Railway Companies 
Act, 1867 (c. 127), r. 4. After this, another 
judgment creditor applied for a similar order, 
which was made without prejudice to the former 
order :—Held: a judgment creditor gains no 
priority by obtaining a receivership order; when 
a receivership order has been made & is in force, 
another judgment creditor gains no benefit what- 
ever by obtaining a similar order, & such subse- 
quent order ought not to be made; the second 
order was therefore discharged.—Re MERSEY Ry. 








776 tii, ——-——-.}—ALLAN v. MANI- 
TOBA & NORTH WESTERN Ry. Co., 
ae aes (1894), 10 Man. L. R. 106.— 


778 iv. 


© HICKMAN 





——.J—Re SOUTHERN 


Ry. Co., Ex p. QUINTON (1880), 5 
L. R. Ir. 165.— IR. 
776 v. .}+—Re WATERFORD, 








udgment Dungarvan & LISMORE RY., Ex p. 


ao (1880), 5 L. R. Ir. 584.— 


n. —— Secured creditor.) — MUR- 
on Co. (1 37 wie PED. 137 guar yer 

oO. e e ° n. > . 

a Py 368.—CAN. , 


0. —— Bondholder.}—PHELPS v. ST 
CATHARINES & NIAGARA CENTRAL RY. 
Co. (1890), 19 O. R. 601.—CAN. 


4 Gr. 499.— 


Pp. .}—-IMPERIAL MERCAN= 
TILE CREDIT Assocn., LTD. v. NEWRY 


Part XI.—EXECUTION AND INSOLVENCY. 


Co. (1888), 37 Ch. D. 610; 57 L. J. Ch. 283; 58 
L. T. 745; 86 W. R. 372; 47. L. R. 305, C. A. 





Annotation :—. . 
" ae se Re East & West India Dock Co. (1888), 
780. Statutory mortgagees.|—Where pltfs. 


were mtgees. of the undertaking authorised 
by the special Act of a railway co., & of ‘‘ the tolls 
& sums of money arising by virtue of the same 
Acts,’’ the ct. appointed a receiver of the under- 
taking & of the tolls, etc., in the terms of their 
mtge. deeds.—GRIFFIN v. BisHop’s CASTLE Ry. 
Co. (1867), 16 L. T. 345; 15 W. R. 1058. 

781. .|—A mtge. debenture made by a 
railway co. in the form given in schedule C. of the 
Cos. Act. 1845 (c. 16), does not give the debenture- 
holder a specific charge upon the surplus lands of 
the co., or the proceeds of the sale of them so as 
to entitle him to an order for a receiver of the sale 
moneys or interim rents.—GARDNER v. LONDON, 
CHATHAM & DoveER Ry. Co. (No. 1), DRAWBRIDGE 
v. SAME, GARDNER v. LONDON, CHATHAM & DOVER 
Ry. Co. (No. 2), IMPERIAL MERCANTILE CREDIT 
Assocn. v. SAME (1867), 2 Ch. App. 201; 36 L. J. 
Ch. 323; 15 L. T. 552; 31 J. P. 87; 15 W. KR. 
3825, L. JJ. 

Annotations :—Consd. Re Cambrian Rys. Co.’s Scheme 

(1867), 3 Ch. App. 280, n.; Re Mitcholl’s Estate, Mitchel) 

v. Moberley (1877), 6 Ch. D. 655; Ke Manchester & 

Milford Ry., H2 p. Cambrian Ry. (1880), 14 Ch. D. 645; 

Ree Cornwall Minerals Ry. (1882), 48 L. T. 41; Re Hull, 

Barnsley & West. Riding Junction Ry. (1888), 40 Ch. D. 

119; Re Knott End Railway Act, 1898, [1901] 2 Ch. 8; 

Central Ontario Ry vw. Trusts & Guarantee Co., [1905] 

A. C. 576. Refd. Bowen v. Brecon Ry., Ex p. Howell 
(1867), L. R. 3 Kq. 541; G.S. & W. Ry. v. Corry (1867), 
15 W. R. 650; Griffin v. Bishop’s Castle Ry. (1867), 15 
W. R. 1058; Imperial Mercantile Credit} Assocn. »v. 
Newry & Armagh Ry. & Joint Stock Discount Co. (1868), 
16 W. R. 1070; Bourgoin v. La Compagnie du Chemin 
de Fer de Montréal, Ottawa, et Occidental (1880), 5 App. 
Cas. 381; Redfield v. Wickham Corpn. (1888), 13 App. 
Cas. 467; Re Yerbury’s Estate, Ker v. Dent (1889), 62 
L. T. 55; Re Eastorn & Midlands Ry. (1890), 45 Ch. D. 
367: Proffitt v. Wye Valley Ry. (1891), 64 L. T. 669; 
Whadcoat v. Shropshire Ry. (1893), 9 T. L. R. 589; Re 
Mersey Ry., Gibbs v. Merscy Ry. (1895), 11 T. L. R. 390; 
Re Woking Urban Council, Basingstoke Canal Act, 1911, 
[1914] 1 Ch. 300. Mentd. Re New Clydach Sheet & Bar 
lron Co. (1868), L. Kh. 6 Kq. 514; Re Panama, New Zea- 
land & Australian Royal Mail Co. (1870), 5 Ch. App. 
318; ke Exmouth Docks Co. (1873), L. R. 17 Kq. 181 3 
Chandler v. Howell (1876), 4 Ch. D. 651; Holdsworth rv. 
Davenport (1876), 3 Ch. D. 185; Attree v. Hawe (1878), 
9 Ch. D. 337; Re Herne Bay Waterworks Co. (1878), 
10 Ch. D. 42; Brocklehurst v. Railway Printing & Pub- 
lishing Co., [1884] W. N. 70; He Christmas, Martin v. 
Lacon (1885), 30 Ch. D. 544; Re Watts, Cornford v. 
Elliott (1885), 33 W. R. 885; Reid v. Explosives Co. 
(1886), 56 L. J. Q. B. 68; Re Hatton, Robson v. Gibbs 

1888), 4 T. L. R. 311; Re Barton-upon-Humber & 

istrict Water Co. (1889), 42 Ch. D. 585; Blaker v. 
Herts & Kssex Waterworks Co. (1889), 41 Ch. D. 399; 
Re David, Buckley v. Royal National Lifeboat Institu- 
tion (1889), 43 Ch. D. 27; Re Hallett, Howarth v. Massey 
(1889), 5 T. L. R. 285; Makins v. Ibotson (1890), 60 L. J. 
Ch. 164; Re Thompson, Bedford v. Teal (1890), 45 Ch. D. 
161; Re Kast & West India Dock Co. (1891), 7 T. L. R. 
623; Re Parker, Wignall v. Park, [1891] 1 Ch. 682; Re 
Portsmouth Borough, Kingston, Fratton & Southsea 
Tram. Co., [1892] 2 Ch. 362; Bartlett v. West Mctropo- 
litan Tram. Co.. [1893] 3 Ch. 437; Driver v. Broad, [1893] 
1 9. B. 744; De Grelle, Houdret v. Bull (1894), 1 Mans. 
118; Re Pickard, Elmaley v. Mitchel], [1894] 3 Ch. 704; 
Sadler v. Worley, [1894] 2 Ch. 170; Marshal] v. South 
Staffordshire Tram. Co., [1 pate Ch. 36; Pegge v. Neath 
District Tram. Co., [1895] 2 Ch. 508: Re Crossley, Birrell 
vw. Greenhaugh, [1897] 1 Ch. 928; Stage v Medway 








(Upper) Navigation Co., [1903] 1 Ch. 169; Boehm v, 
Goodall, {19111 1 Ch. 155; Re tal Palace Co., Fox v. 
Crystal Palace Co. (1911), 104 L. T. 898. 





782. Assignee of judgment creditor — 
Necessity for joining assignor in mean 
Under Railway Companies Act, 1867 (c. 127), 
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s. 4, a person to whom a judgment against a rail- 
way co. has been assigned may, without joining 
his assignor, apply for the appointment of a receiver 
& manager of the co.’s undertaking.—He FREsH- 
WATER, YARMOUTH & NeEwportT Ry. Co. (1913), 
29 T. L. R. 568 ; 57 Sol. Jo. 593. 

783. Power to appoint a receiver-— Railway 
worked by another company—Personnel & rolling 
stock provided by other company.j|—COoNTRACT 
CoRPN. v. TOTTENHAM & HAMPSTEAD JUNCTION 
Ry. Co., [1868] W. N. 242. 

784, —--- Railway having no rolling stock or 
plant of itsown.]— Re MANCHESTER & MILFORD Ry. 
Co., ka p. CAMBRIAN Ry. Co., No. 778, ante. 

785. —--— Company never having constructed 
railway— Whether an ‘‘ undertaking ’’ within Rail- 
way Companies Act, 1867 (c. 127), s. 4..—(1) A 
railway co. which has never commenced to acquire 
the lands or construct the railways authorised by 
their Act is not an “ undertaking,” within above 
sect.. of which a receiver can be appointed under 
above sect. 

(2) Semble: the powers of a receiver appointed 
under above sect. do not extend to getting In 
unpaid calls.—/e BKirnMINGHAM & LICHFIELD 
JuNcTION Ry. Co. (1881), 18 Ch. D. 155; 50 
L. J. Ch. 594; 45 L. T. 164; 29 W. HK. 908. 

z _— . Re Knott Knd Railway Act, 
AnNOR T1901) E84 Oona ee Us bridge & Riekmana- 
worth Ry. (1890), 43 Ch. D. 536. As to (2) Folld. Jee 

West, Lancashire Ry. (1890), 63 L. T. 56. 

786. - Dock company making railway 
ancillary to dock——Whether a railway company.}— 
A co. formed by Act of Parliament for the purpose 
of making a dock, was afterwards authorised by 
an Act of Parliament obtained by a railway co., 
to make a short piece of railway over its own land 
connected with the line of the railway co., & to 
work it for through traffic :—Held : Wee the dock 
co. was a co. * constituted by Act of Parliament for 
the purpose of making a railway,” & so was a 
railway co. within Railway Companies Act, 1867 
(c. 127), & a receiver & manager could thorefore 
be appointed on the application of a judgment 
creditor; (2) the receiver & manager must be 
appointed of the whole undertaking of the co. & 
not merely of the railway belonging to it.—Ite 
Bast & West Inpia Dock Co. (1888), 38 Ch. D. 
576; 571. J. Ch. 1053; 36 W. R. 849; 47. LL. RH. 
530; sub nom. Re Kast & West INDIA Dock Co., 
CLARK v. Bast & West InpIA Dock Co., 59 L. T. 
236, C. A.; subsequent proceedings (1890), 44 
Ch. D. 38, C. A. ean he 

j —— ve ott End Rallway Act, 
TANOS. T1901) 2 ches Oral. ondn & india Ducks Co. 

v. G. EL Ry., (1902) 1 K. B. 568. 

787. Where no money to receive.|—With- 
out deciding whether there was jurisdiction to 
appoint a receiver in such a case, but assuming 
that there was jurisdiction, still a receiver ought 
not to be appointed when there is not, & probably 
will not, until the line is opened for traffic, be any 
money for him to reccive.— he Knott END RAIL- 
way Act, 1898, [1901] 2 Ch. 8; 70 L. J. Ch. 463 5 
84 L. T. 433; 49 W. BR. 469; 17 T. L. R. 353 ; 
45 Sol. Jo. 361, C. A. 

788. Receivership of tolls.|—Where pltfs. were 
mtgees. of the undertaking authorised by the 
special Act of a railway co. & of ‘‘ the tolls & sums 
of money arising by virtue of the same Acts the 











& ArRMaGH Ry. Co. & Joint Stock 





DiscounT Co., LTp. (1868), 16 W. R. & NORTI 

1070.—IR. CANADA, 
a. ~—— Mortgagee.}—ALLAN ¥. MANT- 

TOBA & NORTH WESTERN Ry. Co., 

Re GRay (1894), 10 Man. L. R. 106— 1217. 


ro ——.}+—GREY v. MANITOBA 
1897] A. C. osty CAN 

t. ——.}-HOLLAND 9. CORK RY, Co, (1906), 11.0. L. Re 2005 7 
& corals Ry. Co. (1868), 16 W. Rh. 157. . 


a. Power to appoint a receiver.}— 


Fox yp. TORONTO & NipiasinG Ry. Co. 
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Sect. 1.—Ewecution : Sub-sect. 2, A. (a), (b) & (c).] 


ct. share a receiver of the undertaking & of 
the tolls in the terms of their mtge. deeds.— 
GRIFFIN v. BisHop’s CasTLE Ry. Co. (1867), 16 
L. T. 845; 15 W. R. 1058. 

789. Scope of appointment—-Where railway 
merely ancillary to business of company. |—/Jic 
East & West INDIA Dock Co., No. 786, ante. 

790. Effect of appointment-—Right of judgment 
creditor to issue execution against unpaid call.|— 
(1) The appointment of a receiver of the under- 
taking of a railway company under Railway 
Companies Act, 1867 (c. 127), s. 4, does not affect 
the right of a judgment creditor to issue execution 
gh 7 unpaid capital under Cos. Act, 1845 (c. 16), 
8 


(2) Unpaid capital is not receivable by a 
receiver appointed under Railway Companies Act, 
1867 (c. 127), 8. 4 

E. was appointed receiver & manager of the 
West Lancashire Railway co. He held shares in 
the co., which purported to be fully paid up, but 
which had in fact been issued at a discount, & on 
which it was alleged that moncys still remained 
due. The Rock Life Assurance co. held debenture 
stock of the railway co. on which interest was in 
arrear. The suing officer of the insurance co. 
having recovered judgment in respect of the arrears, 
gave notice of an application to the Q. B. Div., 
under Companies Clauses Consolidation Act, 
1845 (c. 16), s. 36, for leave to issue execution 
against E., to the extent of the moneys remaining 
due in respect of his shares. The railway co. 
thereupon moved to commit him for contempt of 
ct. in instituting proceedings against the receiver 
without the leave of the ct. for the purpose of 
obtaining moneys alleged to be receivable by him 
in his capacity of receiver: — Held: resp. was 
within his rights.— He WEST LANCASHIRE Ry. Co, 
(1890), 68 L. T. 56; 6'T. L. R. 425. 

-|—See, also, COMPANIES, Vol. X., p. 1189, 
Nos. 8436-8439. 





(ob) Powers. 


791. Extent of —Getting In unpaid calls./— 
Re BIRMINGHAM & LICHFIELD JUNCTION Ry. Co., 
No. 785, post. 

792. | — Re West LANCASHIRE Ry. 
Co., No. 790, ante. 








(c) Application of Moneys in Hands of Receiver. 
See Railway Companies Act, 1867 (c. 127), 8. 4. 
793. What constitutes money received by re- 
ceiver——Proceeds of sale of railway stock.|—Roll- 
ing stock & other chattels of an insolvent railway 
co. were sold to another railway co. under the 
rovisions of a statutory agreement which directed 
he proceeds of sale to be paid to a receiver already 
appointed under Railway Companies Act, 1867 
(c. 127), 8. 4, & gave the purchasng co. the exclusive 
right of oe insolvent co.’s railway for 
ten years on certain terms :—Held: the proceeds 





CANADA, Re ARMSTRONG’S CLAM 

AS ls 63 D. J. R. 604; 21 Exch. C. R. 

70.—CAN. 

PART XI. SECT. 1, SUB-SECT. 2.— 
A. (b). 


d. Extent of -— Outlay anticipating 
income.}—-Where an application was 
made by the receiver to authorise the 
purch of a large amount of pees 4 
stock athe bg Bes respect of whic 
would require to be met by anticipating 
income, the ct. refused to sanction the 
expenditure.—LrE . Vicororra Ry. 


bondholders 


Co. (1881), 29 Gr. 110.—CAN. 


e. Issuing receivers’ 
cates.}—Repairs being n & the 
earnings being insufficient, 
celvers were empowered to issue 
receivers’ cortificates, 
charge on the co.'s 
moneys to be realised from the sale 
of the co,’s Property, in priority to the 

i ACE wv. SHORE 
Ry. Co. (1901), 22 CG. L. T. 38: 2 
N. B. Eq. Rep. 321.—CAN. 


f. Muet be exercised in good faith.)] 


RAILWAYS AND CANALS. 


of sale constituted money received by the receiver 

within the meaning of Railway Companies Act, 

1867 (c. 127), 8. 4, & the holders of mtge. debentures 

charging the undertaking were therefore entitled 

to those proceeds under Railway Companies Act, 

1867 (c. 127), 8. 23, in priority to unsecured 

creditors.—Re LiskraRD & CARADON Ry. Co., 

[1903] 2 Ch. 681; 72 L. J. Ch. 754; 89 L. T. 437 ; 

19 T. L. R. 653. 

Annotation :—Distd. Lawrence v. West Somerset Mineral 
Ity., [1918] 2 Ch. 250. 

794. Working expenses & other et ae out- 
goings—Priority of.]—A railway co. sold its rolling 
stock to a waggon co. for a sum of money, & the 
wagon co. let the rolling stock back to the railway 
co. at a rent, on payment of which for a term the 
railway co. were to become repossessed of the 
rolling stock, the rent being equal to the purchase- 
money & interest. The Ct. of Appeal decided 
that the transaction was a bond fide sale & re-hiring, 
& not asham transaction as a cloak for a borrowing. 
A receiver of the railway co.’s undertaking having 
been appointed under Railway Companies Act, 
1867 (c. 127), s. 4, certain moneys which represented 
rent of some of the rolling stock let by the railway 
co. to another co., & proceeds of sale of other 
rolling stock, were paid to the receiver. Deben- 
ture holders who had become such after the date of 
the above-mentioned agreement of sale & re-hiring, 
& also the waggon co., claimed the money :— 
Held: although by Railway Companies Act, 1867 
(c. 127), 8. 23, ‘‘ all money borrowed ... by aco. 
on... debenture stock ... shall have priority 

. over all claims on account of any debts... 
or engagements,” except as in Railway Companies 

Act. 1867 (c. 127), s. 23, that sect. was subject to 

Railway Companies Act, 1867 (c. 127), 8s. 4, by 

which moneys received by a receiver under the 

Act were not payable to creditors until after due 

provision for the working expenses of the railway 

& other proper outgoings in respect of the undcr- 

taking, & the rent of the rolling stock was a 

‘‘ working expense” & a ‘proper outgoing,’ 

& entitled to priority over the claim of the deben- 

ture holders.—Rte CORNWALL MINERALS Ry. Co. 

(1882), 48 L. T. 41, C. A. 

Annotations :-—Apld. Re Eastern & Midlands Ry. (1890), 
45 Ch. D. 367. Refd. Proffitt ». Wye Valley Ry. (1891), 
64 L. T. 669; Re Wrexham, Mold & Connah’s Quay 
Ry., [1900] 1 Ch. 261; Re Wrexham, Mold & Connah’s 
Quay Ry., [1900} 2 Ch. 436. 
795. -J—Re EASTERN & MIDLANDS Ty. 

Co., No. 802, post. 
796. -|—GREAT EASTERN Ry. Co. v. 

East LONDON Ry. Co., No. 388, ante. 

797. What constitute—Damages recovered 
for injury.)—A receiver was appointed over the 
tolls, etc., of a railway co., & certain parties 
recovered damages in an action against the co. for 
injuries suffered by a collision. On an application 
in the suit, in which the receiver was appointed, 
an order was made that he should pay such damages 
as part of the working expenses, etc., of the half- 
year in which the accident occurred.—SMITH v. 
eae a Na Ry. Co., Ex p. THURGOOD (1868), 

















—SIMPson v. OTTAWA & PRESCOTT Ry. 
Co., 1 Ch. Ch. 337.—CAN. 
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k. Control by court.}—The ct. will not 
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798. —-— —-—- Damages recovered for negli- 
gence.|—-(1) A judgment debt for damages caused 
to the property of a person using a railway by the 
neglect of the railway co. to keep its plant in proper 
repair is not a working expense or other proper 
outgoing of the railway within Railway Companies 
Act, 1867 (c. 127), 6. 4, so as to be entitled to 
priority over other debts payable by a receiver 
& manager appointed under that sect. 

(2) The costs carried by the judgment stand 
on the same footing as the damages in this respect. 

(3) The priority given by the sect. is confined 
to working expenses & other proper outgoings 
without which it would be impossible to carry 
on the railway. It does not extend to claims for 
compensation or other claims, the non-payment of 
which, though probably leading to a decline in 
traffic, would not absolutely paralyse the under- 
taking.—Re WREXHAM, MOLD & CONNAH’S QUAY 
Ry. Co., [1900] 2 Ch. 486; 69 L. J. Ch. 671; 83 
L. T. 49; 44 Sol. Jo. 611. 

799. ———_ ——— Rent for easement.] — GREAT 
HASTERN Ry. Co. v. East LONDON Ry. Co., No. 
8388, ante. 

800. ——_- ——— Rent for rolling stock.] — Ie 
CORNWALL MINERALS Ry. Co., No. 794, ante. 

801 Payment of employees’ pensions.| 
—Re Kast & West inpia Dock Co., PENSIONERS’ 
CLAIMS (1889), 5 T. L. R. 313. 

802. ——— ——— Payment of instalments for 
rolling stock.]—(1) When a receiver of the under- 
taking of a railway co. has been appointed in 
pursuance of Railway Companies Act, 1867 
(c. 127), s. 4, the moneys received by him must be 
applied first in providing for the ‘“‘ working ex- 
penses ”’ of the railway, even if by the co.’s special 
Act a fixed dividend on shares & the interest on 
debentures, forming the capital raised for a parti- 
cular undertaking of the co., are charged on the 
gross receipts of that undertaking. 

(2) When a railway co. has purchased rolling 
stock on the terms of paying for it by a series of 
instalments at fixed times, the stock not becoming 
the property of the co. until the complete payment 
of all the instalments, & the vendor having the 
right to seize the stock on default in payment of 
any one instalment, the ‘‘ working expenses ”’ 
include such instalments as they become due, 
& also overdue instalments. 

(3) By virtue of a special Act of a co. a certain 
loop line was constituted a ‘‘ separate under- 
taking,’ & the capital raised for the purpose of 
constructing the loop line was constituted 
“separate capital.” A receiver having been 
appointed under Railway Companies Act, 1867 
(c. 127), 8. 4:—Held: upon the construction of 
the special Act as a whole, the dividend upon, & 
interest in respect of, the separate capital were 
not ‘‘ working expenses ”’ or “* proper outgoings ”’ 
within Railway Companies Act, 1867 (c. 127), 
s. 4, & were to be postponed to working expenses. 
—Re HASTERN & MIDLANDS Ry. Co. (1890), 45 
Ch. D. 867; 63 L. T. 604, C. A. 
Annotations :-—As to (3) Distd. Proffitt v. 

(1891), 64 L. T. 669. . Re Wrexham, Mold 

Connah’s Quay Ry., [1900] 1 Ch. 261. Folld. Re Wrex- 

ham, Mold & Connah's Quay Ry., [1900] 2 Ch. 436. 

$03. Dividend & interest in respect 
of separate capital.|—Re EastERN & MIDLANDS 
Ry. Co., No. 802, ante. 

804. Costs of promoting bill.]—The 


grant to the receiver & manager of 
a railway, authority to neocon with 
the construction of a small portion of 
the incomplete part of the 

way, where it is questi 
whether such construction will be of 
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any real benefit.—RICHIE v. CEN 
1904) 
Rn. 727; 3 0. W. R. 609. 


1. ——.]—- RoyvaL Trust Coa. v. 
ATLANTIC & LAKE SUPERIOR Ry. Co. 
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ct., in the absence of consent by all parties, refused 

1 ave to the receivers & manager of a railway co., 

appointed under Railway Companies Act, 1867 

(c. 127), to apply a sum of money out of the assets 

in their hands in promoting a bill in Parliament, 

which sought to vary the mode of working the 

railway.—Re MERSEY Ry. Co. (1895), 64 L. J. 

Ch. 623; 72 L. T. 535; 89 Sol. Jo. 469. 

805. Costs of defending action.]— 
An order was made under Railway Companies 
Act, 1867 (c. 127), s. 4, upon the application of a 
judgment creditor appointing a receiver & manager 
of the undertaking of a railway co., & directing 
the usual inquirics as to the debts of the co. & 
the rights & priorities of creditors. At the date 
of this order there was pending an action by the 
contractor of the line against the co. for his re- 
muneration. Subsequently an order was obtained 
by the contractor, giving him liberty, notwith- 
standing the receivership order, to proceed with 
the action, & giving the co. liberty, according to 
the construction placed by the ct. upon the order 
to defend the action on behalf of all persons 
interested in the assets of the co. The action 
resulted in a substantial reduction of the con- 
tractor’s claim, & each party was ordered to pay 
his own costs :—Held: the costs of defending the 
action were not ‘ proper outgoings in respect of 
the undertaking” within Railway Companies 
Act, 1867 (c. 127), 8. 4.—2e WREXHAM, Moto & 
CONNAH’S Quay Ly. Co., [1900] 1 Ch. 261; 69 
L. J. Ch. 291; 82 1. T. 33; 48 W. BR. 3113 16 
T. L. R. 1690; 44 Sol. Jo. 210, C. A. 

Annotation :—Mentd. Re Lancashire, Derbyshire & Rast 
Coast Railway Acts, 1891 to 1896 & Re Lincoln & East 
Coast Railway Acts, 1897 to 1902, [1903] 2 Ch. 711. 

806. Claim by strangers to action.|— In an action 
brought against the E. Ry. co., by debenture 
holders of the co., an order was made appointing 
a receiver of the tolls, etc., who was to pay all 
expenses proper & necessary for maintenance, 
management, & working of the co., & reserving 
liberty to ‘‘ any party to apply as to any payments 
to be made by the receiver, & generally as he 
might be advised.”” The G. Ry. co. having re- 
covered judgment in an action against the HK. co. 
for certain sums, alleged to be due as for expenses 
proper & necessary for maintenance, management, 
& working of the E. co., took out a summons in 
the debenture holders’ action, asking that the 
receiver might be directed, out of the money in 
his hands, to pay the sums for which judgment 
had been recovered :—Held: assuming the sums 
were proper & necessary as aforesaid, the G. co., 
not being parties to the action, had no locus stand 
to make the application.—BROCKLEBANK v. LAST 
LONDON Ry. Co. (1879), 12 Ch. D. 839; 48 L. J. 
Ch. 729; 41 L. T. 205; 28 W. R. JO. 

Annotation :—Refd. Hand v. Blow, {1901} 2 Ch. 721. 

807. Priorities as between judgment creditors— 
Obtaining separate orders for appointment of 
receilver.|—A judgment creditor of a railway co. 
obtained an order for a receiver & manager under 
Railway Companies Act, 1867 (c. 127), 8. 4. After 
this, another judgment creditor applied for a 
similar order, which was made by the judge, 
without prejudice to the former order :—H eld: 
a judgment creditor gained no priority by obtain- 
ing a receivership order ; when a receivership 
order had been made & was in force, another 
judgment creditor gained no benefit whatever by 


TRAL (1908), 13 Exch. C. R. 38.—CAN. 


24 C. L. T 

m., ——— Remuneration of directors.) 
—BELFAST & CounTry Down Ry. Co. 
v. BELFaST HOoLywoop & BanGor Ry. 
Co. (1869), 3 I. R. Eq. 581.—IR. 
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Sect. 1.—Ezxecution: Sub-sect. 2, A. (c) & (d), & 
B. Sect. 2: Sub-sects. 1 & 2.) 


obtaining a similar order to be made & such 
subsequent order ought not to be made. The 
second order was therefore discharged.—fRe 
MERSEY Ry. Co. (1888), 37 Ch. D. 610; 57 1. J. 
Ch. 288; 58 L. T. 745; 836 W. R. 872; 4T.L. R. 


805. 
Annotation + Reid. Re East & West India Dock Co. (1888), 


38 Ch. D 

808. Priority of judgment creditor giving aotice 
of motion for equitable execution—Deed of arrange- 
ment filed by company after appointment of re- 
ceiver & manager.|—Where a receiver & manager 
of the undertaking of a co. had been appointed 
under Railway Companies Act, 1867 (c. 127), & 
the co. had filed a scheme of arrangement, the co. 
moved to restrain certain creditors who had 
recovered judgment against them from taking 
any further proceedings in their actions :—Held: 
the fact that one of such judgment creditors had 
given notice of motion for equitable execution 
was not a ground for giving such judgment creditor 
priority over the other judgment creditors, & 
order made staying further proceedings in all the 
actions.—DEvas v. East & West INDIA Dock Co. 
(1889), 58 L. J. Ch. 522; 61 L. T. 217. 

809. Priorities as between secured & unsecured 
creditors—Debenture holders.|—Ze LiskEARD & 
CARADON Ry. Co., No. 793, ante. 

See, further, RECEIVERS. 


(d) Other Cases. 
810. Right to engage in separate undertaking— 
Sharing profits with company.|—e EAsTERN & 
MIDLANDS Ry. Co. (1890), 7 ‘T'. L. R. 17. 


B. Managers. 


See Railway Companies Act, 1867 (c. 127), s. 4. 

Power of court to appoint.|—-Sce COMPANIES, 
Vol. X., pp. 1189-1190, Nos, 8440-8443. 

811. When appointment necessary.|——Re MAN- 
CHESTER & MILFORD Ry. Co., Ha p. CAMBRIAN Ry. 
Co., No. 778, ante. 

812. Who may be appointed—Officers of com- 
pany—Acting fairly.|—&e MANCHESTER & MIL- 
pee Ry. Co., La p. CAMBRIAN Ky. Co., No. 778, 
ante. 

818. ——— Discretion of court — Rights of de- 
benture-holders.|—-In exercising the jurisdiction 
afforded by Railway Companies Act, 1867 (c. 127), 
s. 4, relative to the appointment of a manager of 
a railway co. at the instance of judgment creditors, 
the ct. whilst not assisting in anything of a specu- 
lative nature with regard to the future, should 
take a fair broad view of the present position & 
exigencies of the co., & act for the general benefit 
of all the creditors. But in exercising such juris- 
diction the ct. is not to consider itself fettered by 
any contract or arrangement which may have 
previously been entered into between the railway 
co. & any person, although in the exercise of its 
discretion the ct. will have regard thereto. An 
application was made by first debenture-holders 
in a railway co. to discharge an order made in 
chambers, appointing F. one of the joint managers 
of the co., with a salary. The first debenture- 
holders sought to discharge the order on the ground 
that the co. was not financially in a position to 
incur the extra expense, which they alleged was 
unnecessary, & that their interests, their dividends 
being in arrear, ought to be considered before the 
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extra expense was incurred :—Held: the first 
debenture-holders, though creditors, had no voice 
in the management of the co. while it was a goin. 
concern, notwithstanding that when their intere 
was in arrear they had a statutory right to the 
appointment of a receiver, therefore, the first 
debenture-holders had no right to dictate what 
manager should be appointed, nor what salary 
he should receive; &, under the circumstances, 
their application must be refused.—Re HULL, 
BARNSLEY & WEST RIDING JUNCTION RAILWAY 
& Dock Co. (1887), 57 L. T. 82. 

See, generally, RECEIVERS. 

814. Application for manager — What must be 
proved.|—Re MANCHESTER & MiLtForD Ry. Oo., 
Ez p. CAMBRIAN Ry. Co., No. 778, ante. 

815. ——- ——-.] —_ Re GWENDRAETH VALLEYS 
Ry. Co. (1892), 36 Sol. Jo. 843. 

816. Powers of management—Assumed into 
hands of court.|—-When a receiver & manager of 
the undertaking of a railway co. has been appointed 
by the ct., under Railway Companies Act, 1867 
(c. 127), 8. 4, the powers of management remain 
the same as before: but instead of being exercised 
by the officers of the co. they are assumed into the 
hands of the ct., & are exercised by the receiver & 
manager as the servant or officer of the ct. 

The receiver & manager of a railway co. which 
had entered into numerous hire-&-purchase con- 
tracts relating to rolling stock took out a summons 
to obtain the approval of the ct. to an arrangement 
for consolidating these rolling stock contracts by 
concentrating the liability of the railway co., & 
for procuring additional rolling stock for the pur- 
poses of the line, on the footing of its being made 
subject to the same liabilities & rights as the rolling 
stock subject to the consolidated contracts. The 
scheme contemplated a further advance by the 
persons taking over the rolling stock contracts 
for the purchase of this additional rolling stock. 
The borrowing powers of the co. were exhausted : 
—Held: (1) the arrangement being in substance 
one which the directors of the co. might have 
accepted & carried out, could be carried out by the 
receiver & manager, but the details of the scheme 
must be settled by the ct.; (2) the arrangement 
for the advance of further moneys for the purchase 
of new rolling stock being such as could have been 
carried out separately by means of an ordinary 
hire-purchase agreement, could be carried out 
as part of the general scheme.—Re EASTERN & 
MIDLANDS Ry. Co. (2) (1891), 66 L. T. 153. 
ing 817. Hire-purchase contracts for roll- 
stock.]—He EASTERN & MIDLANDS Ry. Co. (2), 
No. 816, ante. 





SEcT. 2.—SCHEMES OF ARRANGEMENT. 
SUB-SECT. 1.—IN GENERAL. 


gee: generally, COMPANIES, Vol. X., pp. 1053 
et seq. 

Preparation & filing of scheme.|—See Railway 
Companies Act, 1867 (c. 127), s. 6. 

Notice of filing of scheme.|—See Railway Com- 
panies Act, 1867 (c. 127), ss. 8, 21. 

818. Restraint of proceedings against company 
—Pending confirmation of scheme—Power of 
court.|——He PoTrerizs, SHREWSBURY & NORTH 
WALES Ry. Co., No. 840, post. 

819. ——_—- —_— Suit for specific perform- 
ance by unpaid landowner.])—-ROBERTSON  v. 








PART XI. SECT. 2, SUB-SECT. 1. 
n. Jesue of substituted stocks. }—Re WINDSOR & ANNAPOLIS Ry. (1883), 4 R. & G. 312; 3 Cart. 387.—CAN. 
o. Scheme for borrowtng.}—Re LETTERKENNY Ry. Co. (1870), 4 I. R. Eq. 588.—IR. 
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WREXHAM, MoLD & Connan’s Quay Ry. Co., 
No. 838, post. 

820. Effect of filing scheme—On judgment 
creditor serving motion for equitable execution— 
Whether entitled to priority over other judgment 
creditors.|—-DEVAS v. Hast & West InpIA Dock 
Co., No. 808, ante. 

21 


oe 





821. Judgment creditors not bound 
by scheme—Whether priority obtained over credi- 
tors bound by scheme.|—-S. recovered judgment 
against a railway co., sued out an elegit, & delivered 
it to the sheriff, who found that the co. were pos- 
sessed of the railway, which was in the occupation 
of another co. under a working agreement. ‘The 
writ was duly registered. After this a scheme of 
arrangement was confirmed by the ct., which 
scheme authorised the co. to create certuin amounts 
of debenture A. stock & debenture B. stock. 
Debenture A. stock was to be applied, first, in 
payment of mtge. debentures of the co., & certain 
costs; the stock applied to those purposes having 
priority in payment of interest over the residue 
of that stock, which residue was to be applied in 
paying unpaid vendors of land. Debenture B. 
stock was to be applied in paying off debentures 
which were not mtges. on the undertaking, & other 
debts. The income of the co. was to be applied: 
(a) In paying rentcharges granted to vendors 
of land. (6) In payment of the interest on pre- 
ferred debenture A. stock. (c) In payment of 


the interest on the residue of that stock. (d) In 
payment of interest on debenture B. stock. (e) In 
payment of dividends to shareholders. ‘The judge 


held that S. was entitled to take debenture B. 
stock in satisfaction of his judgment, but had 
no higher right. S. appealed, contending that 
he was not bound by the scheme, & had a charge 
on the income in priority to the A. & B. stocks, 
by whomsoever held; for that the priority of 
those unpaid vendors & mtgees. who had accepted 
payments in those stocks had been lost by extin- 
guishment of their former securities :—~-Held: 8. 
was not bound by the scheme, but as it did not 
lessen his rights, neither did it increase them ; 
he therefore was not entitled to such priority as 
he claimed ; but, subject to the rights of unpaid 
vendors, the income must, in the first place, to 
an amount equal to that of the principal, interest, 
& costs due to vendors of land who had accepted 
payment in A. debenture stock, & of the principal, 
interest, & costs due to holders of debenture 
mtges. issued before the filing of the sheriff's 
return, be applied according to the scheme.— 
STEVENS v. M1D-HANTs Ry. Co., LONDON FINAN- 
CIAL ASSOCN. v. STEVENS (1873), 8 Ch. App. 1064 ; 
42 L. J. Ch. 694; 29 L. T. 318; 21 W. R. 858, 


L. JJ. 

Annotations :—Consd. Re East & West India Dock Co. 
(1890), 44 Ch. D. 38. Mentd. Adams wv. Angell (1877), 5 
Ch. D. 634; Thorne v. Cann, [1895] A. C. 11; Capital 
& Counties Bank v. Rhodes (1902), 71 L. J. Ch. 573; 
Whiteley v. Delaney, [1914] A.C. 132. 

.]—See, also, Railway Companies Act, 1867 


(c. 127), ss. 7, 9. 





SUB-SECT. 2.—AsSENT TO THE SCHEME. 
See Railway Companies Act, 1867 (c. 127), 
ss. 10-14. 
822. Who must assent — Statutory majority of 
classes of creditors under Railway Companies Act, 
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1867 (c. 127), ss. 10-14.]—(1) When a railway co. 
has, under the provisions of above Act, filed a 
scheme of arrangement with its creditors, the ct. 
has, notwithstanding the proviso at the end of 
above Act, s. 23, “nor shall anything herein- 
before contained affect any claim for land taken, 
etc., by the co.,’’ jurisdiction to restrain, pending 
the confirmation of the scheme, proceedings by 
landowners against the co. to enforce the payment 
of unpaid purchase-money. That proviso only 
qualifies the prior part of above Act, s. 23, & does 
not derogate from the powers conferred in the 
prior sect. of above Act. 

The ct. will not, however, exercise this juris- 
diction either against landowners or other outside 
creditors of the co., unless it sees that a scheme is 
proposed in good faith which, if it reached maturity, 
would afford a reasonable prospect of providing 
for the payment of the claims of creditors, & thus 
compensate them for a temporary suspension of 
their remedies. Where therefore a scheme pro- 
posed to give to general creditors & unpaid land- 
owners, in satisfaction of their claims, rentcharges, 
mtges., or debenture stock redeemable in tive 
hosts the ct. refused to exercise its jurisdiction 

restrain the proceedings of landowners. 

_ (2) A scheme of arrangement under above Act 

is not made by above Act, s. 18, binding on tho 

outside creditors. ‘he only persons bound with- 
out their assent are the minorities of those 
particular classes of creditors or sharcholders with 
regard to which above Act provides that the 
assent of a certain majority shall bind the whole 
class.— fe CAMBRIAN IKRAILWAYS Co.'s SCHEME 

(1868), 3 Ch. App. 278; 37 L. J. Ch. 409; 17 

L. T. 5223 16 W. TN. 346, Le J. 

.innolations :—.18 to (1) Apld. Re Somerset & Dorsct Ry. 
(1869), 18 W. 1. 332; &e Kast & West India Dock Co. 
(1890), 44 Ch. D. 38. Refd, Ate Potteries, Shrewsbury 
& North Wales Ry. (186), 5 Ch. App. 67. ds lo (2) 
Folld. He Bristol & North Somerset. Ky. (1868), L. R. 6 
Kq. 448. Refd. de Kast & Wost Junction Ry. (1869), 
L. KR. 8 Eq. 87. 

823. Three-fourths in value of 
debenture holders.i|—/ve KAst & West JUNCTION 
Ity. Co., No. 827, post. 

824. --—- Company dividing shares into pre- 
ferred & deferred half shares--No other power to 
issue preference shares.J|—A railway co. were 
empowered by their Act to divide their ordinary 
shares into preferred & deferred half shares, & a 
large number of their shares were divided accord- 
ingly. ‘There was no other power in the Act to 
issue preference shares. The co. filed a scheme of 
arrangernent with their creditors under Railway 
Companies Act, 1867 (c. 127), 5. 6, to which they 
obtained the assent of the debenture holders, & 
also of the ordinary shareholders, including the 
holders of preferred & deferred half shares, at 
an extiaordinary gencral meeting :—Held: the 
holders of preferred half shares did not form a 
class of preference shareholders whose separate 
assent must be obtained under Railway Companies 
Act, 1867 (c. 127), 8s. 12.—Ie BRIGHTON & DYKE 
Ry. Co. (1890), 44 Ch. D. 28; 59 L. J. Ch. 329; 
62 L. T. 353; 38 W. R. 321, C. A. 

825. ——— Class prejudicially affected—Scheme 
as a whole beneficial to class.}—/eld: the assent 
of the statutory majority of a class to a scheme of 
arrangement under Railway Companies Act, 1867 
(c. 127), cannot be dispensed with under Railway 
Companies Act, 1867 (c. 127), 8. Lo, if any existing 
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right of that class is prejudicially affected, it 
being for them & not for the ct. to consider whether 
the scheme gives such benefits that their rights on 
the whole are not prejudicially affected.—e 
NEATH & BRECON Ry. Co., [1892] 1 Ch. 349; 66 
L. T. 40; 40 W. R. 289; 8 T. L. R. 274; 36 Sol. 
Jo. 215, C. A. 
— Outside creditors.]-—— See Nos. 834, 
835, post. 
826. On whom binding—Minorlities of statutory 
classes.]|—Rte CAMBRIAN HAILWAYS CoO.’S SCHEME, 


No. 822, ante. 

827. Unless assent was obtained by 
fraud.|—-After a scheme of arrangement by a 
railway co. with its creditors under Railway Com- 
panies Act, 1867 (c. 127), has been assented to, in 
writing, by three-fourths in value of the debenture 
holders, although dissenting debenture holders 
are entitled to appear & oppose the scheme, the 
scheme is binding upon the minority, unless it can 
be shown that the vote of the majority was 
obtained by fraud.-—lte East & Wrst JUNCTION 
iene ies L. R. 8 Eq. 87; 38 L. J. Ch. 522; 


Annotation :—Consd. Ite Kast & West India Dock Co. 
(1890), 44 Ch. D. 38. 


828. General creditors of company.]— 
she CAMBRIAN RAILWAYS Co.’8 SCHEMKH, No. 822, 
ante. 

829. —-— Debenture holder obtaining judgment 
prior to scheme—Whether entitled to issue execu- 
tion after assent to scheme.|—-M., a debenture 
holder in a railway co., obtained judgment against 
the co. for i glass a interest, & costs. After this 
the co. filed a scheme of arrangement under Rail- 
way Companies Act, 1867 (c. 127), which was 
assented to by the requisite majority of the 
debenture holders, but not by M., & was duly 
confirmed & enrolled. M. having afterwards 
proceeded to issue execution on his judgment, 
the co. filed a bill to restrain him :—WHeld: M., 
although he had obtained judgment, was still a 
debenture holder, & therefore bound by the 
scheme; & must be restrained from taking 
proceedings under his judgment.— PoTreriss, 
SHREWSBURY & NortrH WaAuus ly. Co. v. MINOR 
(1871), 6 Ch. App. 621; 40 L. J. Ch. 685; 25 
L. 'T. 622; 19 W. QR. 8838, L. JJ. 

Annotations :—Apld, London Iinancial Assoen. »v. Wrexham, 
Mold & Connah’s Quay Ry. (1874), L. Wk. 18 Ka. 566, 
Consd. Aman v. Southern Ry., (1926) 1 K. B. 59. 

830. Mode of assenting—Necessity for writing— 
Outside creditors.)—He Kristo. & NortH SoMER- 
sET Ky. Co., No. 886, post, 

831. —— Assent by debenture holders.J]— 
eh ai & West JuNncrion Ry. Co., No. 827, 
ante. 

8382. ——— Assent by preference share- 
holders.|—-A petition was presented for the con- 
firmation of a scheme of arrangement between a 
railway co. & their creditors, which had’ been 
assented to by all the preference & ordinary share- 
holders present at an extraordinary general 
meeting. The special Act of the co. enacted that 
all preference shares should confer the like right 
of voting at meetings as ordinary shares :—Jleid : 


aoe Co., Bx p. PRICE (1885), 17 L. R. Ir. 
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the special Act did not qualify the enactments of 
Railway Companies Act, 1867 (c. 127), & the 
assent of the preference shareholders must be 
given in writing.—Re CAMBRIAN Ry. Co. (1871), 
24L.T. 417; 19 W. R. 871. 


SuB-sECT. 3.—CONFIRMATION OF SCHEME BY 
CouRT. 


833. Scheme extending power to issue deben- 
tures—-Statutory preliminaries complied with— 
Nine-tenths in value of creditors assenting.|— 
Confirmation by the ct. of a scheme under Railway 
Companies Act, 1867 (c. 127), enabling a railway 
co. to create & issue debenture stock to an amount 
in excess of their powers under their Acts of 
Parliament, & providing for payment of creditors 
in such stock, etc., the preliminaries prescribed by 
the Act having been complied with, & nine-tenths 
in valuc of the creditors appearing & assenting to 
the scheme.—Re TEIGN VALLEY Ry. Co. (1867), 
17 L. T. 201. 

834. Dissent of outside creditors — Effect.|— 
A scheme of arrangement between a railway co. 
& their creditors contained a clause providing that 
all the creditors other than landowner creditors 
& elegit tenants, should receive in discharge of their 
claims fully paid up shares to the amount of such 
claims, they releasing their debts & claims & 
giving up their securities. Upon a petition for 
confirmation of the scheme, some of the outside 
creditors appearing & dissenting, the ct. refused 
to make the order, & dismissed the petition. In 
every case, where a scheme contains a clause 
seriously affecting the rights of outside creditors, 
the ct. will require the assent in writing of every 
such outside creditor before it confirms the scheme. 
—IJte BristoL & Nortu SOMERSET Ry. Co. (1868), 
L. R. 6 Eq. 448; 37 L. J. Ch. 851; 16 W. R. 1112. 


Annotations :-—Apid. Re Somersct & Dorset Ry. (1869), 18 
R. 332. Consd. Re East & West India Dock Co. 


(a90), 44 Ch. D. 38. 
8385. —— -]—Where upon a petition for 
the confirmation of a scheme of arrangement 
between a railway co. & their creditors some of the 
outside creditors appeared & opposed the scheme. 
The ct., on its appearing that their opposition 
was reasonable, & based on a due regard to their 
own interests, dismissed the petition.—Re SoMER- 
SET & DoRSET Ry. Co. (1869), 21 L. T. 656; 18 





Annotation :—Consd. Re East & West India Dock Co. 

(1890), 44 Ch. D. 38. 

836. ——. Scheme honestly framed for 
benefit of all parties.|—A railway co. which was 
unable to meet its engagements, & was heavily 
indebted to debenture holders to whom a large 
arrear of interest was due, & who to a great extent 
could call for immediate payment of the principal, 
filed a scheme of arrangement which provided that 
the arrears of interest on debentures should not 
be paid, but be funded & carry interest, that the 
debenture holders should not call for payment of 
principal for ten years, that if within that time an 
specifically mtged. property should be realised, 
one-half of the surplus proceeds should be applied 
in redemption of deferred debenture stock created 








security for the issue of new bonds, tho 
application to confirm will be refused. 
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under Railway Act, 1903, ought to be 
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under the scheme, & the other half carried to the 
secured interest reserved fund that the income of 
the co. should be applied in payment of interest 
on debentures, debenture stock, & funded interest, 
& subject thereto in payment of interest on deferred 
debenture stock, that all available funds on a 
certain day & outstanding items then due to the 
co. should be carried to the secured interest 
reserved fund, & that such fund should be 
applicable to payment of interest on debentures 
& debenture stock, except deferred debenture 
stock, & interest on funded interest, except funded 
interest on deferred debenture stock, & that the 
co. should have power to liquidate debts to 
unsecured creditors by the issue of deferred 
debenture stock at par, which was to be subject 
to the prior debentures & debenture stock. A 
large unsecured creditor opposed the confirmation 
of this scheme on the ground that it appropriated 
all the free assets of the co. to which an unsecured 
creditor could have recourse, & that it gave the 
co. power to prefer some creditors to others, as it 
did not bind the co. to issue deferred debenture 
stock to all unsecured creditors who applied for 
it :—Held: the scheme appeared to be honestly 
framed with a view to the benefit of all parties, & 
no sufficient objection was shown to its confirma- 
tion, as it did not purport to bind outside creditors, 
& its appropriation of the free assets could not be 
complained of by outside creditors who had no 
lien on them, & it was to be presumed that the co. 
would exercise honestly & fairly the power of 
issuing deferred debenture stock to unsecured 
creditors.— te East & West InNniIa Dock Co. 
ae ae Ch. D. 38; 62 L. T. 239; 88 W. R. 

837. Debenture holders given right to vote like 
Shareholders—Whether court will sanction.]—The 
ct. cannot sanction a scheme under Railway Com- 
panies Act, 1867 (c. 127), giving to the holders of 
debenture stock the right to vote like shareholders. 
—Re STAFFORD & UTTOXETER lity. Co. (1872), 41 
L. J. Ch. 777; 20 W. R. 921. 

838. Effect of non-confirmation within three 
months—Effect of Railway Companies Act, 1867 
(ec. 127), 8. 17.]—(1) Notwithstanding above sect. 
a scheme filed under above Act, but not confirmed 
within three months, will, until the application 
for confirmation has been heard, be considered as 
still pending so far as regards the protection by 
interum Order against creditors afforded by above 
sect. 

(2) Protection wiH not be afforded against a 
suit for specific performance before decree by an 
anpaid landowner, except upon the terms of the 
co. subinitting to a decree in the suit.— ROBERTSON 
v. WREXHAM, Motp & CONNAH’S Quay Ry. Co. 
(1868), 17 W. R. 187. 

839. On hypothesis of bill before Parliament 
becoming law.|—A petition was presented by a 
railway co. asking that the scheme of arrangement 
between the co. & its creditors might be confirmed 
by the Order of the ct. Another railway co. 
had agreed to purchase the undertaking of peti- 


tioning co., & a bill was prepared to be presented. 


in the session of 1893 to carry the sale into effect : 
—Held: the ct. ought not, on behalf of unsecured 
creditors, to approve a scheme on the hypothesis 


that all creditors of the same class & 
are not to receive equal treatment. SOUTHERN 


~——Re BASE Des CHALEURS Ry. A C. R. 139.—CAN. 
{1906), 25 C. L. T. 86, 139; 9 Exch. 

. R. 386.—CAN. 
-}—MINISTER OF RaILWAYs 





ANAIS FOR CANADA 0. QUEBEC 
7 Ry. Co. (1905), 10 Exch. 
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that a bill before Parliament would pass into 
law.—Re EASTERN & MIDLANDS Ry. Co. (1892), 
67 L. T. 711. 

Notice of intention of applying for confirmation.] 
— See Railway Companies Act, 1867 (c. 127), s. 16. 


SuB-SECT. 4.—LHNROLMENT OF SCIUEME. 

840. Effect of—Judgment obtained by debenture 
holder prior to scheme—Execution issued after 
enrolment.|—(1) The power given by Railway 
Companies Act, 1867 (c. 127), s. 7, to the ct. after 
the filing of a scheme of arrangement by a rail- 
way co. to restrain in a summary way any action 
against the co. is only an interim power during 
the period between the filing & the enrolment of 
the scheme. After the scheme has been contirmed 
& enrolled that power no longer exists. 

(2) Railway Companies Act, 1867 (c. 127), 
ss. 7, 9, are co-extensive, & after the enrolment 
of the scheme there is no right to come to the 
ect. under Railway Compunies Act, 18067 (ce. 127), 
s. 9,for leave to make process available against 
the property of the co. 

Before the passing of Railway Companies Act, 
1867 (c. 127), M., a debenture holder of a railway 
co., recovered judgment against them for the 
principal of his debenture debt, with interest & 
costs. The co. afterwards filed, under Railway 
Companies Act, 1867 (c. 127), a scheme of arrange- 
ment with their creditors which became binding 
on their debenture holders, & was duly confirmed 
& enrolled. After this M. issued execution against 
the co. on his judgment, & the sheriff, under the 
writ, seized property of the co. ‘The co. moved, 
under Ruilway Companies Act, 1807 (c. 127), for 
an Order to restrain the sheriff from continuing 
in possession, & to restrain M. from further pro- 
cecding against the co. under his judgment. M. 
then moved, under Railway Companies Act, 1867 
(c. 127), for leave to make his execution available 
against the property of the co, notwithstanding 
the enrolment of the scheme :—/leld: the scheme 
having been enrolled, there was no jurisdiction 
under Railway Companics Act, 1867 (c. \27), to 
entertain either motion.—ée POTTERIES, SUREWS- 
BURY & NortTiL WALES Ry. Co. (1869), 5 Ch. App. 
67; 389.L. J. Ch. 273; 22 L. TP. 535 18 W. WK. 
155, L. J.3 subsequent proceedings, sub nom. 
Porreries, SHREWSBURY & Nonrit WaLEs Hy. 
Co. v. MINOR (1871), 6 Ch. App. 621, Tu. JJ. 

See Railway Companies Act, 1867 (c. 127), 
gs. 18; & RS. C., Ord. 61, rr. 10, 11. 

841. Effect of motion by outside creditors for 
rehearing—Within thirty days from date of con- 
firmation order.}—Where a scheme of arrangement 
between a railway co. & their creditors had been 
confirmed, enrolment of the confirmation order 
was restrained on the application of outside 
creditors who had, within thirty days from the 
date of the order, set down a motion for leave to 
file a petition for a rehearing.—He DEVON & 
SOMERSET Ry. Co. (No. 2) (1868), L. R. 6 Hg. 


5. 
O Notice of enrolment.j—Sce Railway Companies 


Act, 1867 (c. 127), 8. 19. 


ana 


—— ee 


uPERION Ry. Co. v. NORTH 
pee BANKING Co. (1908), 13 
Exch. C. ft. 127. AN. 
co. - .|—Re Lrasn Norrd-Wrsr- 
ERN lLty. Co. (1863), 3 1. &. Eq. 190. 
IR. 
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RAILWAYS AND CANALS. 


Part XII.-—Abandonment and Dissolution. 


Srecr. 1.—ABANDONMENT. 
SuB-secT. 1.—-IN GENERAL. 


Abandonment of Railways Acts, 1850 (c. 83), 
1869 (c. 114); Parliamentary Deposits & Bonds 
Act, 1892 (c. 27), 8. 1; Railway Companies Act, 
1867 (c. 127) 

842. Discretion of company to abandon—Part 
of line constructed—Abandonment of remainder. |— 
lee & Nortu Mipuanp Ry. Co. v. R., No. 32, 
ante. 

843. -]—EDINBURGH, PERTH & DUNDEE 
Ry. Co. v. PuHinuip, No. 855, post. 

844. Warrant of abandonment-—- Who may 
apply for—Person entering into bond to secure 
completion—Indemnification against HMability on 
hond.|—Pitf. gave a bond to the Crown conditional 
to be void if a certain railway was completed 
within a given time, & defts. undertook to 
indemnify pltf. against all liability which he might 
incur in giving such bond. The railway was not 
completed, & pltf., under Railway Companies 
Act, 1867 (c. 127), which was passed after the 
giving of the bond, applied to the Board of Trade 
to authorise the abandonment of the railway & 
to cancel the bond, which was ordered upon con- 
dition that the money secured by it should be 
applied as assets of the co. The co. was accord- 
ingly wound up, & pltf. paid, under an order of 
the ct., a part of the money secured by the bond, 
which was then cancelled. Pltf. brought an 
action to recover the amount so paid from defts. 
on their undertaking to indemnify. On demurrer 
to the statement of claim :—Held: the payment 
made by pltf. to obtain the cancelling of the bond 
was a liability incurred by him in giving the bond, 
for which defts. were liable to indemnify him, 
although Railway Companies Act, 1867 (c. 127), 
enabling pltf. to take proceedings to cancel the 
bond was not passed when the indemnity was 
given.— WEBSTER v. PETRE (1879), 4 Ex. D. 
127; 27 W. RB. 662. 

845. —-—— Status of company having obtained 
warrant—-Company never having proceeded with 
undertaking.|—-A railway co. never having pur- 
chased land or constructed the railway, & having 
obtained the warrant of abandonment of the 
Board of Trade, is within the provisions of Cos. 
Act, 1862 (c. 89), by reference to Railway Abandon- 
ment Acts, 1850 (c. 83), & 1867 (c. 127).—Re 
ore & WHARF DALE Ry. Co. (1869), 20 L. T. 

Ud. 

816. Objection to abandonment—By party in 
contractual relationship with company—Injunction 
to restrain abandonment.!—Although the ct. will, 
in a proper case, exercise its jurisdiction by injunc- 
tion touching proceedings in Parliament for a 
eee bill or a bill respecting property, yet it 

as no power to interfere to deprive a party of 
the right of applying to Parliament for a special 
law to supersede the rules of property by which 
he finds himself bound, whether arising from 
contract or otherwise. 

A party agreed with a railway co. to withdraw 
his opposition to their bill in Parliament in con- 
sideration of their completing their line of railway 
in a particular manner. The co. subsequently 





PART XII. SECT. i, SUB-SECT. 1. 
abandonment 


.4. Warrant of ae 
sites (of company havi obtained (1870), 
Company never ug pro- 


ceeded with undertaking.}—Re WATER- 
ORD, LisMORE & Frermoy Ry. 
19 W. R. 145.—IR. 


{. ——— Disposition of asseis.j)-— Re 


found themselves unable to alt their contract 
into execution, & gave notice of their intention 
to apply to Parliament for an Act to authorise 
them to abandon their scheme. The Lord Chan- 
cellor dissolved an injunction, granted by the 
Vice-Chancellor of England at the suit of the 
party with whom the co. had contracted, restrain- 
ing the co. from making this application.— HEATH- 
COTE v. NORTH STAFFORDSHIRE Ry. Co. (1850), 
2 Mac. & G. 100; 6 Ry. & Can. Cas. 358; 2 H. 
& Tw. 332; 20 L. J. Ch. 82; 14 Jur. 859; 42 
EB. It. 39, L. C. 


Annotations :—Consd. Steele »v. North. me topolan Ry. 
v 


(1867), 2 Ch. App. 237. _ Rv. L. & Y. Ry. (1852), 
1K. & B. 228; Lancaster & Carlisle Ry. v. N. W. Ry. 
(1856), 2 K. & J. 293; Re London, Chatham & Dover 


Railway Arrangement Act, Hr pn. Hartridge & Allender 
(1869), 5 Ch. App. 672,n. Mentd. De Mattos v, Gibson 
(1859), 4 De G. & J. 276; Fothergill v. Rowland (1873), 

LL. R. 17 Kq. 132; Keith, Prowse vo. National Telephone 

Co., [1894] 2 Ch. 147; Manchester Ship Canal Co. v. 

Manchester Racecourse Co., [1901] 2 Ch. 37. 

847. J—A railway co. agreed 
to purchase the land of a landowner, & had a 
clause to that effect inserted in their Act, where- 
upon he withdrew his opposition to the Act. 
They afterwards applied to Parliament for an Act 
to enable them to abandon the branch which 
affected the land in question, & to repeal that 
clause :—Held: the ct. would not restrain the co. 
from making the application. The ct. has power 
to restrain an application to Parliament, but it 
is difficult to conceive a case in which it will be 
done.— STEELE v. NORTH METROPOLITAN Hy. Co. 
(1867), 2 Ch. App. 237; 36 L. J. Ch. 540; 16 
L. T. 192; $13. P. 406; 15 W. R. 597, L. C. 

848. What constitutes abandonment.}|—A rail- 
way co. was provisionally registered, & a prospectus 
was issued, which stated the proposed capital to 
be £2,000,000, in 80,000 shares of £25 each. Pitf. 
applied to the provisional committee for 70 shares, 
in a letter whereby she undertook to accept the 
same or any less number that they might allot 
to her, to pay the deposit of £2 12s. 6d. per share 
thereupon, & to sign the Parliamentary contract 
& subscribers’ agreement when required. To this 
letter she received an answer, signed by the 
secretary, stating that the committee of manage- 
ment had allotted to her 30 shares, & requesting 
her to pay the deposit of £2 12s. 6d. per share, 
amounting to £78 15s., into one of certain banks 
on or before a day mentioned. Pltf. accordingly 
paid into one of those banks, in due time, the 
deposit of £78 15s., & received the bankers’ receipt 
forthesame. She afterwards presented the receipt 
to the co., & made several fruitless applications 
to the committee for scrip, & at length was 
informed that the directors had come to the resolu- 
tion not to issue any scrip, & that the greater part 
of the deposits had been expended, & the balance 
would be ratably divided. It appeared that the 
directors, finding it impossible to go to Parlia- 
ment in the ensuing session, had determined not 
to issue any scrip; & that, of the entire number 
of 80,000 shares, 70,000 were allotted, but deposits 
were paid on 4,000 only, producing altogether 
the sum of £10,500. In an action by pitf. to 
recover back, from a member of the managing 
committee, the sum of £78 15s. so paid by her as 
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deposits on the shares allotted to her :—Held: 
(1) there was sufficient evidence of the final 
abandonment of the project ; (2) on its abandon- 
ment, under the circumstances above stated, 
pltf was entitled to recover back, as money had 
& received to her use, the whole sum so paid by 
her.—WaALSTAB v. SPOTTISWOODE (1846), 15 M. & 
W. 501; 4 Ry. & Can. Cas. 321; 15 L. J. Ex. 
193; 7L. T. O. S. 262; 10 Jur. 498; 10 J. P. 
Jo. 374; 153 H. R. 947; subsequent proceedings, 
sub nom. Re Direct BIRMINGHAM, OXFORD, 
READING & BRIGHTON Ry. Co., Ex p. WALSTAB 
(1850), 20 L. J. Ch. 58. 


Annotations :—As to (2) Distd, Smith v. Newcomb (1848), 
7L. T. O. 8. 370; Garwood v. Ede (1847), 1 Exch. 264; 
Vollans v. Fletcher (1847), 8 L. T. O. S. 317; Jones ve. 
Harrison (1848), 2 Exch. 52; Willey ». Parratt (1848), 
3 Exch. 211 Landon v. Beiorley (1848), 10 


. T. O. 8. 505. Id. Middleton v, Beresford (1848), 
10 L. T. O. S..504. Distd. Burnside v. Dayrell (1849), 3 
Exch. 224. Consd. Hutton v. Thompson, Norris tv. 


Cooper (1851), 3 H. L. Cas. 161; Baird v. Ross (1855). 
25 L. T. O. S. 34. Refd. Kell v. Mexborough (1848), 5 
Ry. & Can. Cas. 149; Jarrett v. Kennedy (1848), 6 C. B. 
319; Watson v. Charlemont (1848), 12 Q. B. 856; Re 
Universal Salvage Co., Hz p. Sharpus (1849), 13 L. T. O. 8S. 
420; Norris v. Cottle (1850), 2 H. L. Cas. 647; Fe Unt- 
versal Salvage Co., Ez p. Mansfield (1850), 2 Mac. & G. 
57; Re Great North of England, Yorkshire & Glasgow 
Union Ry. Carrick’s Case (1851), 1 Sim. N.S. 505; He 
Direct Birmingham, Oxford, ete. Ry., Spottiswoode’s 
Case, Amsinck’s Case (1855), 6 De G. M. & QG. 354; 
Moseley #. Cressey’s London & Burton Steam Cooperage 
Co. (1864), 35 L. J. Ch. 360. Generally, Refd. R. v 
Liverpool, Manchester. & _ Neweastle-upon-Tyne Ry. 
(1852), 16 Jur. 949. Mentd. Reynell v. Lewis, Wyld v. 
Hopkins (1846), 10 Jur. 1097. 

849. Non-completion of line within time 
specified by Act.|—Pe PoTTERIES, SHREWSBURY & 
NortrH WALES Ry. Co., No. 856, post. 

850. —-— Order for winding up.|—By a rail- 
way Act, 1881, incorporating the Lands Clauses 
Consolidation Act, 1845 (c. 18), provision was made 
in sect. 34 for the return of the Parliamentary 
deposit to the depositors on the completion of 
the railway; & sect. 35, which was in common 
form, enacted that, if the railway was not com- 
pleted & opened by the time fixed, the deposit 
should be applicable towards the compensation 
of landowners, & other persons whose property 
had been interfered with, or who had been sub- 
jected to injury or loss in consequence of the 
compulsory powers of taking property conferred 
upon the co. by this Act; & if no such compensa- 
tion was payable, the deposit should either be 
forfeited to the Crown, or in the discretion of the 
Ch. Div., if the co. is insolvent & has been ordered 
to be wound up, or a receiver appointed, should be 
paid to such receiver or to the liquidator of the 
co., or be otherwise applied as part of the assets 
of the co. for the benefit of creditors thereof. 
The co. having become insolvent, an abandon- 
ment Act, 1888, which was in common form, was 
passed, authorising the co. to abandon their rail- 
way; & sect. 4 enacted that where, before the 
passing of that Act, any contract had been entered 
into or notice given by the co. for the purchase 
of land, the co. should be released from all liability 
to purchase or complete the purchase of such 
land, but that compensation should be made by 
the co. to the owners & occupiers, or other persons 
interested in such land, for all injury or damage 
sustained by them respectively by reason of the 
purchase not being completed pursuant to the 
contract or notice, such compensation to be ascer- 
tained under Lands Clauses Consolidation Act, 
1845 (c. 18). Sect. 5 enacted that subject to the 
provisions of this Act, & of sect. 35 of the Act 
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of 1881, with respect to compensation to land- 
owners & other persons injured, k for the protection 
of creditors, the ct. might order the return of 
the deposit to the depositors. Sect. 6 enacted 
that forthwith after the passing of this Act the 
co. shall proceed to wind up their affairs, & shall 
pay, satisfy & discharge all their debts, liabilities 
& engagements, whereupon sect. 7 the co. shall 
be by this Act dissolved. At the time of the 
passing of the Acts of 1881 & 1888 there was no 
jurisdiction in the Ch. Div. to make any such 
Order for winding up a railway co. as was referred 
to in sect. 35 of the Act of 1881, & there was no 
general Act under which a railway co. could be 
wound up at all. Under an inquiry directed upon 
a petition by the depositors for the return of the 
deposit, questions arose as to the rights of claimants 
against the fund :—Held: by sect. 6 of the Act 
of 1888 the co. had been ordered to be wound up 
within sect. 35 of the Act of 18815; the right of 
the Crown under the latter sect. was excluded 
by sect. 5 of the Act of 1888; &, subject to the 
prior claims, if any, under sect. 35 of the Act of 
188], of landowners & other persons injured, the 
deposit was applicable to the payment of creditors 
part passu, including, as creditors, any land- 
owners who might prove injury or damage under 
sect. 4 of the Act of 1888.—/?e UXBRIDGE & RICK- 
MANSWoRTH Ry. Co. (1890), 48 Ch. D. 5303 59 
L. J. Ch. 409; 62 I. T. 3173; 38 W. RR. 644, 
C. A. 

851. Effect of abandonment——-On purchaser of 
shares—Right to recover purchase-money.!—A 
co. formed for the purpose of making a railway, 
one of the regulations of which was, that 15,000 
shares of £50 cach should be raised, & then, that 
application should be made to Parliament, & which, 
after continuing for rather more than a year, was 
dissolved, because no cligible line of road could 
be found, is not an illegal co. under 6 Geo. 1, 
c. 18, so as that a party, who has bought shares, 
may, on that account, recover back the money 

aid for them. Rut if the party who has sold 
shares has not complied with a regulation of the 
co., stating that all transfers to be valid must be 
approved by a committee, so that the transfer 
to him was not a legal transfer, a person who has 
purchased of him may recover the money paid, 
on the ground that the consideration has failed, 
although he did not tender back the scrip receipts 
he received.—KEMPSON v. SAUNDERS (1826), 4 
Bing. 5; 2. & P. 3663; 12 Moore, C. P. 443 5 
L.J.0.8S.C. P. 63; 130 BE. 2. 609. 

si Nations :—Refd. Watkins v. Huntley (1826), 2 Cc. & P. 

»n. 








852. —— -|}—WALSTAB ¥v. Sporris- 
woonEk, No, 848, ante. 
53, -————- —— ——-.J—-An allottee of shares 


in a railway co. provisionally registered, paid a 
deposit of £2 12s. 6d. per share, & signed the 
subscribers’ agreement, which gave the provisional] 
directors power to carry on the undertaking or 
any part of it, or to abandon the whole or any part 
of it; & out of the moneys which should come to 
their hands by way of deposit or otherwise, to make 
such deposits or investments as might be re uired 
by the standing orders of Parliament, & also to 
pay salaries, etc., & also the costs of obtaining 
Acts of Parliament, etc., & gencrally to apply 
such moneys in paying & satisfying all other costs, 
expenses, or liabilities which they might incur in 
relation to the undertaking. The scheme proved 
abortive, & the co. was dissolved under 9 & 10 


h. Abandemment tmplied.J}—ELiicr 
v. INVERGARRY & FORT AUGUSTUS RY. 
Co., (1913) 8. C. 849.—SCOT. 





WESTERN Ry. 
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Sect. 1.—Abandonment: Sub-sects. 1, 2 & 3.] 


Vict. c. 28. In an action to recover back the 
deposit :—Held: pltf., by executing the deeds, 
had authorised the directors to dispose of the 
money, & therefore could not recover back any 
pee of the pri es mia eae v. EDE (1847), 1 

xch. 264; 5 Ry. & Can. Cas. 184; 17 L. J. Ex. 
te 10 L. T. O. 8.113; 11 Jur. 912; 154 E. R. 


Annciaiion :—Consd. Willey v. Parratt (1848), 6 Ry. & Can. 
8. 32. 


854. ——— Construction of allotment 








letter.]—In an action by an allottee of a railway ' 


co. for the recovery of his deposit, the project 
having been abandoned, it appeared that the 
shares had been allotted tu him upon the terms 
of the following letter of allotment :-—‘‘ the 
directors assume the right to carry out their 
intentions by the adoption of all such measures 
as they may deem requisite for obtaining the 
necessary Parliamentary powers to form a co. for 
the construction of the entire railway or any part 
of it, with such branches, extensions, or alterations 
as they may find expedient, & to apply the amount 
aid for deposits in discharge of any liabilities 
incurred by them under the general powers vested 
in them for the prosecution of the undertaking. 
A. subscribers’ agreement & Parliamentary con- 
tract, in such form & with such provisions us the 
committee may think necessary, will be prepared 
& lie at the co.’s offices for signature, from, ctc., 
both mclusive ’’ :—Held : upon the true construc- 
tion of this letter of allotment, the directors had 
authority to lay out the deposits in such necessary 
expenses as had been incurred by them in the 
rosecution of the scheme, &, all the deposits 
laving been so expended, plitf. was not entitled 
to recover.-—JONiS v. ITARRISON (1848), 2 Exch. 
52; 5 ty. & Can. Cas. 188; 17 L. J. Ex. 132; 
10L. T.O.8. 419; 12 Jur. 122; 154 BH. R. 402. 


Annotation :—Consd. Re Direct Birmingham, Oxford, 
ae ni Brighton Ry., Hz np. Capper (1851), 1 Sim. 


-|—See, also, COMPANIES, No. 
IX., pp. 50, 51, Nos. 91-97. 


Sun-sEcT. 2.—COMPENSATION FOR ABANDON- 
MENT. 


Sce Abandonment of Railways Act, 1850 (c. 83), 


855. In respect of what matters awarded— 
Agreement to purchase land—Price payable on 
commencement of execution of work—Work never 
in fact commenced.]— An incorporated railway co. 
obtained an Act for making a branch within seven 
bea They gave the usual notices. While their 

ill was before Parliament they agreed to purchase 
the land of a certain owner. it was a term of this 
contract that it should not be enforced against the 
co. within the seven years, & the purchase-money 
was to be paid when the co. on obtaining their 
Act should have ‘‘ begun to execute the branch.”’ 
The co. obtained their Act, but never executed or 
began to execute the branch. The seven ycars 
expired :—Held: (1) permissive words in an Act 
of Parliament are not obligatory. (2) the co. 
were not bound to execute or begin to execute the 
branch; as they had not executed or begun to 
execute the branch their obligation to pay the 


PART XII. SECT. 1, SUB-SECT. 2. 
k. In respect of what matters. u 

The Board approved of the sovined 

location of a branch railway, subject 


to conditions aa to accommodating 
or compensating persons hav 
n the old location at the 
the order.——Fe CANADIAN PaciFio Ry. 
Co., Crow's Nest Branon (1912), 23 
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purchase-money did not arise. (8) although this 
might appear hard on the vendor, inasmuch as he 
was kept for seven years in suspense without the 
power of dealing with his property, yet ‘‘ how did 
their lordships know that that very inconvenience 
had not formed an ingredient in the price 
contracted for ? ’’——-EDINBURGH, PERTH & DUNDEE 
Ry. Co. v. PHILLIP (1857), 2 Macq. 614; 28 L. T. 
0.8. 345; 3 Jur. N. 8. 249; 5 W. R. 377, H. L. 


| Annotations :—As to (1) Refd. Scottish North Eastern Ry. 
; R. v. G. W. Rv 


Stewart (1859), 33 L. T. 0. 8. 307 .v G. W. ° 
(1893), 62 L. J. Q. B. 572; Darlaston L. B. v. L. & N. W. 
Ny., [1894] 2.Q. B. 694. Generally, Mentd. R. v. French 
(1878), 3 Q. B. D. 187. 

856. ——— Works commenced on speculation of 
company proceeding.|—A railway co. being about 
to apply for an Act of Parliament for making an 
extension line, assented to F., an owner of land 
over which the line was intended to pass, com- 
mencing the line over hisown land. F. accordingly 
made an embankment over his land, & was paid 
for the work by the co. After a considerable part 
of the work on F.’s land had been done the co. 
obtained their Act giving power to construct the 
railway in the proposed line. The Act contained 
a proviso that if the new line were not opened for 
traffic within five years the Parliamentary deposit 
should be applied towards compensating land- 
owners or other persons whose land had been 
interfcred with or rendered Jess valuable ‘‘ by the 
commencement, construction, or abandonment 
of the railway.’’ The extension railway was not 
completed within five years, but no warrant of 
abandonment was obtained under the Railways 
Abandonment Act, 1850 (c. 88). A fresh Act was 
passed authorising a petition for winding up the 
co. & the sale of the undertaking by the official 
liquidator. A petition having been presented by 
I’.’s mtgees. & the trustee in his liquidation for the 
application of the Parliamentary deposit in 
compensation for the injury done to his estate by 
the commencement, construction, or abandonment 
of the works :—AHeld: (1) the undertaking was 
abandoned within the meaning of the Act; (2) the 
words ‘‘ commencement, construction, or abandon- 
ment,’ must be read disjunctively ; (3) F., having 
commenced the works on his own land beiore the 
co. had obtained their Act, on the speculation that 
they would obtain power to construct the railway, 
petitioners had no claim for compensation for 
injury to the estate by the commencement or 
construction of the railway ; but they had a claim 
for compensation for injury done by the abandon- 
ment of the railway; (4) the measure of injury 
must be determined by comparing the value of 
the estate immediately before with its value 
immediately after the abandonment; (5) mtgces. 
of the landowner might be persons entitled to 
claim compensation under the Act.—Re Por- 
TERIES, SHREWSBURY & NORTH WALES Ry. Co. 
(1883), 25 Ch. D. 251; 53 L. J. Ch. 5656; 501. T. 
104; 32 W. R. 300, C. A. 


Annotations :—As to (2) Apld. Re Ruthin & Cerrig-y-Druidion 
Railway Act (1886), 32 Ch. D. 438. Refd. He Eo pOre 
& Lytham Tramroad Act, 1900, Ex p. Hesketh, [1911] 
1Ch. 120. <Asto (4) Folld. Re Ruthin & Cerrig-y-Drutdion 
Railway Act (1886), 32 Ch. D. 438. Refd. Re Southport 
& Lytham Tramroad Act, 1900, Ez p. Hesketh, (1911] 
: ee 7 oir eae Yorkshire Tramways Bill, 1906 (1912), 

de e ° . 


857. ——— Detriment to value of estate.])—Re 
POTTERIES, SHREWSBURY & NORTH WALES Ry. 
Co., No. 856, ante. 


W, L. R. 135.—CAN. 
lands 
e of L ei Mason’s TRUSTEES Vv. 
PooLe & ROBINSON (1903), 5 F. (Ct. of 

Sess.) 789.—SCOT. 
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858. Acts done or omitted by company 
under statutory powers.|—(1) Where the Act in- 
corporating a railway co. contains a clause in the 
usual form that in case of the abandonment of 
the railway the Parliamentary deposit shall be 
at plo towards compensating any landowners 
whose property may have been interfered with or 
rendered less valuable by the commencement, 
construction, or abandonment of the railway, a 
landowner can, as a general rule, only claim 
compensation on account of acts done or omitted 
to be done by the co. under their statutory powers, 
& not on account of any collateral obligation 
entered into by the co. 

(2) Where a co. has entered into a collateral 
obligation of such a nature that the breach of the 
obligation is necessarily involved in the abandon- 
ment of the railway & undistinguishable from it, 
such as a covenant to build a station, the breach 
of such obligation may be taken into account in 
assessing the diminution of value of the land. 

(3) A covenant to put up fences on the land 
taken by the co. is not such an obligation as could 
form the subject of a claim for compensation out 
of the deposit.— Re RuTutn & CERRIG-Y-DRUIDION 
RAILWAY AcT (1886), 32 Ch. D. 488; 56 L. J. Ch. 
30; 55 L. T. 237; 2T. L. R. 644; sub nom. Re 
RUTHIN, ETC. Ry. Co., Lx p. HUGHES’ TRUSTEES, 
34 W. R. 581, C. A. 

Annotations :— As to (1) Consd. Re West Yorkshire Tramways 

1906, Act, [1913] 1 Ch. 170. 4s to (2) Apld. Re Southport 


& Lytham Tramroad Act, 1900, Hc p. Hesketh, [1911] 
1 Ch. 120. 


859. ——~ Breach of collateral obligation— 
Breach involved tin abandonment.]—/?e RuTuIn & 
CERRIG-Y-DRUIDION RaILway Act, No. 858, ante. 

860. Breach of covenant to fence land.]— 
Re Rutuin & CERRIG-Y-DRUIDION KAtLway AcT, 
No. 858, ante. 

861. Assessment—Valuation of property before 
& after abandonment.)—Jte PoTTERIES, SHUREWs- 
BURY & NortTH WALES Ry. Co., No. 858, ante. 

By arbitrators.|—-Sce Railway Clauses Con- 
solidation Act, 1845 (c. 20); Abandonment of 
Railways Act, 1850 (c. 83), 8. 25. 

Payment out of Parliamentary deposit.|—Sre 
Sub-sect. 3, post. 





SUB-SECT. 3.—Tre PARLIAMENTARY DEPOSIT. 


See Railway Companies Act, 1867 (c. 127), 8. 34 ; 
Parliamentary Deposits & Bonds Act, 1892 (c. 27), 
s.1; PARLIAMENT, Vol. XX XVI., pp. 279 et seq. 

862. Purpose of deposit—Security for creditors.] 
—ILOARE v. PLymoutTH & Nortu DEVON DIRECT 
Ry. Co. (1904), 21 T. L. R. 165. 

868. Return of deposit—-When court will 
authorise—Abandonment of part of original scheme 
—Return of proportional part.}—Where a bill is 
introduced into Parliament for the construction 
of several railways, & the money is paid into ct. 
under the Standing Orders of Parliament, & 
afterwards the bill is withdrawn as to some of the 
railways, the ct. will not order a proportional part 
of the fund in respect of the abandoned railways 
to be east out to the promoters, as such withdrawal 
is not within Parliamentary Deposits Act, 1846 
(c. 20), s. 5.—Re ABERYSTWITH & WELCH COAST 
Ry. Cos. (1861), 3 DeG. F. & J. 201; 30 L. J. Ch. 
674; 4 L. T. 56387; 7 Jur. N.S. 564; 45 B. R. 
855, L. JJ. 


PART XII, SECT. 1, SUB-SECT. 38. 


m. Purpose of deposit.}—Re Ennis- IR. 
KILLEN & BUNDORAN he, Co. (1891), o. ——.+-MUmR 


eos Re N 
TYNAN Ti Co, (1919) 1 I. R. 268.— 


v. FORMAN’S TRUB- 
F. (Ct. 


O91 


864. ——— ——~ Abandonment before expiration 
of compulsory powers.|——-The S. Railway & Pier co. 
were incorporated to construct a short railway & a 
pier. The time limited for the completion of the 
undertaking was July, 1895. The time limited for 
the exercise of their compulsory powers expired in 
Aug. 1892. In Apr. 1802 the co. passed a resolu- 
tion that steps should be taken for the abandon- 
ment of the undertaking. The persons who had 
made the Parliamentary deposit to secure tho 
completion of the undertaking in the name of the 
co., now applied for the payment out of ct. of the 
deposit :—Held: on the true construction of the 
Parliamentary Deposits & Bonds Act, 1802 (c. 27), 
the ct. had no jurisdiction to give directions for 
dealing with the deposit until the time limited 
for completion of the undertaking had expired.— 
Ex p. CHAMBERS, [1893] 1 Ch. 47; 62 lL. J. Ch. 
18; 67 L. T. 647; 3 BR. 1183 sub nom. Re Sour 
LIAMPSHIRE RaAILway & PIER Act, 189), La p. 
CHAMBERS, 41 W. R. 170; 37 Sol. Jo. 47. 


Annotations :~Refd. Re Wull, Barnsley & West Riding 
Junction Railway Bill (1893), 37 Sol. Jo. 4773 Re Peck- 
hath, pulwich & Crystal Palaco Tramways Bill, {1910) 

1 1. 


865. Who entitled to share in deposit—Creditors 
—Persons incurring expenses in obtaining com- 
pany’s Act.}—Upon the construction of Abandon- 
ment of Railways Act, 1869 (c. 114), s. 5, claims 
in respect of expenses incurred by Parliamentary 
agents in getting the bill of a projected railway co. 
passed through Parliament, & for moneys ad vanced 
by the intending contractor for the same purpose, 
are debts which have been incurred on account of 
the promotion of the co.; & the ct., under the 
discretion given by Abandonment of Railways Act, 
1869 (c. 114), s. 5, will not hold it reasonable, as 
between such creditors & the surety to the bond, 
that their debts should be paid out of the bond, 
which by the warrant for the abandonment of the 
railway has been directed to be applied as part 
of the asscts of the co.-- Re BRAMPTON & LONG- 
Town Ity. Co. (1870), J BR. 10 Kg. 6135 39 TL. JS. 
Ch. 68135 283 lL. T. 3563 sub nom. fe BRAMPTON & 
Lonarown Ry. Co., Ea p. Ricarpo, 18 W. FR. 
904, 

i — i > Kensington Station & 
can a craetiitar iene 1 R54, Reed’s Claim, 

‘Anton’s Claim (1875), 32 L. T. 183. Consd. He Barry Ity. 

(1876), 4 Ch. D. 315. Retd. Je Bramptou & Longtown Ry., 

Er p. Addison (1875), 32 L. T. 592. 

866. J—A Board of Trade war- 
rant of abandonment of a railway, under the 
Abandonment of Railways Act, 1850 (c. 83), & 
the Railway Companies Act, 1867 (c. 127), was 
made with a condition that moneys deposited in 
the Ct. of Ch. as security should be applied as 
part of the assets of the co. ——Held: the solr. & 
Parlianientary agent not being promoters of the 
co. were entitled to be paid thereout thelr costs 
& charges for obtaining the Act. 

The special Act gave a right to suc the co. for 
the costs of obtaining the Act, & it incorporated 
Cos. Act, 1845 (c. 16). By Cos. Act, 1845 (c. 16), 
s. 65, the money raised by the co. is to be applied 
first in payment of such costs :— Held: (1) Stat. 
of Limitations did not run aguinst creditors in 
respect of such costs until the co. had assets i 
meet the claims; (2) the remedy given by the 

ecial Act was in addition to, & not in substitu- 
tion for the right given to, & not in pula ear 
for the right given by the Cos. Act, 1845 (c. 16), 
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ywment o. interest. }--Re_EENN18 
5 Piven ed Ry. Co. (1885), 15 


of Seas.) L. R. Ir. 180,—-IR. 
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Sect. 1.— Abandonment : Sub-sect. 3. 
XIII. Sect. 1.) 


to payment out of the first assets of the co.—Re 
KENSINGTON StTaTion Act (1875), L. R. 20 Eq. 
197; sub nom. Re KENSINGTON STATION & NORTH 
& Soutuy JUNCTION RAILWAY Act, 1859, REED’S 
ee ANTON’S CLAIM, 32 L. T. 183; 23 W. R. 
Annotations :-—Gencrally, Refd. Re Birmingham & Lichfield 

Junction Ry. (1885), 28 Ch. D. 652; He Skegness & St. 

Leonard’s Tram. Co., Ex p. Hanly (1888), 41 Ch. D. 215. 

Mentd. Re Hereford & South Wales Waggon & Enginecr- 

ing Co., Head & Walter’s Claims (1876), 45 L. J. Ch. 461. 

867. .|—A solr. was employed 
in the promotion of a railway & in obtaining the 
Act for its incorporation. He was then appointed 
solr. of the co., & was employed in obtaining two 
other Acts by which the scheme was amended & 
fresh powers granted. The undertaking proved 
abortive, & the railway was never constructed. 
A warrant of the Board of Trade was obtained 
under Abandonment of Railways Act, 1869 (c. 114), 
for the abandonment of the railway, which con- 
tained the usual clause that the bond which had 
been given for the completion of the railway 
should be assets of the co. :—Held: the costs of 
the solr. incurred in getting up the co., &, after 
its incorporation, in obtaining the subsequent 
Acts, were costs incurred on account of the pro- 
motion of the co. within Abandonment of Rail- 
ways Act, 1869 (c. 114), s. 5, & ought not to be 
paid out of the bond.—Ae Barry Ry. Co. (1876), 
40h. D. 315; 46 L. J. Ch. 2063; 36 L. 1.1255 25 
W. R. 201, C. A. 

868. ——.J—The effect of the 
Parliamentary Deposits & Bonds Act, 1892 (c. 27), 
is only to give the depositors in the case of an 
abandoned co. a claim upon the deposit fund after 
creditors are satisfied, & in the distribution of 
such a fund all creditors of the co., whether 
‘* meritorious or non-meritorious,”’ will be pre- 
ferred to the depositors. 

By an Act of Parliament passed in 1885, in- 
corporating a tramway co., two persons named in 
the Act, & three other persons to be nominated by 
them, were constituted the first directors of the 
co., to continue in office till the first general 
meeting of the co., to be held within twelve 
months after the passing of the Act. No general 
meeting of the co. was held, but in May, 1890, the 
two persons named appointed two others to be 
directors of the co. with them. The powers of the 
co. absolutely ceased in Aug. 1891, at which date 
only a small portion of the capital of the co. had 
been issued, & no work at all had been begun. 
Claims against the deposit fund were made by, 
first a firm of solrs., for the costs of promoting the 
original Act & obtaining certain further special 
Acts of Parliament; secondly, by the representa- 
tive of a Parliamentary agent for work done in 
getting several Acts passed; thirdly, by a corpn. 
upon a judgment for money advanced to the co 
on a bond for payment of expenses & charges :— 
Held: (1) claimants were not entitled to be paid 
out of the deposit fund because the services 
rendered by them were rendered on behalf of the 
promoters of the co., & not the co. itself; (2) the 
co. never had pen real existence, such as would 
enable them to enter into any contract or to adopt 
any contract entered into by others on their 
behalf.—Re MANCHESTER, MIDDLETON & DistrRicr 
TRAMWAYS Co., [1893] 2 Ch. 638; 62 L. J. Ch. 
752; 41 W. R. 631; 9 T. L. R. 3433 37 Sol. Jo. 
856; 8 R. 588; sub nom. Re MANCHESTER, 
MIDDLETON & District TrRaMWway Oo., Ex p. 
BARNARD, Ex p. ASHBY, Ez p. HANLY, Ex p. 


Sect. 2. Part 














RAILWAYS AND CANALS. 


GLOBE INDUSTRIAL & GENERAL TRUST CORPN., 
Lrp., 68 L. T. 820. 

889. ——— Whether ‘‘ meritorious 
creditors.’’|—Under the usual provision, in an 
Act incorporating a railway co., that in the event 
of the undertaking being abortive the Parlia- 
mentary deposit shall either be forfeited to the 
Crown, or, in the discretion of the ct., be wholly 
or in part applied, as part of the assets of the co., 
for the benefit of creditors thereof, the ct. will not 
apply the deposit for the benefit of all creditors 
without distinction as to the nature & merit of 
their claims; & accordingly the promoters & the 
Parliamentary agents claiming in respect of costs 
incurred in obtaining the Act, or in relation to the 
promotion of the co., not being ‘ meritorious 
creditors,’”’ will not be admitted to share in the 
distribution of the fund.—Re BIRMINGHAM & 
LICHFIELD JUNCTION Ry. Co. (1885), 28 Ch. D. 
652; 54 L. J. Ch. 580; 52 L. T. 729; 33 W. R. 
517; 1T. L. R. 241. 

870. Distinction as to merit of claims.] 
—Re BIRMINGHAM & LICHFIELD JUNCTION Ry. 
Co., No. 869, ante. 

871. In priority to depositors.|— 
Re MANCHESTER, MIDDLETON & DISTRICT TRAM- 
WAYS Co., No. 868, ante. 

872. ——- ———.]—-HOARE v. PLYMOUTH & 
Nort DEVON DirEcT Ry. Co. (1904), 21 T. L. R. 
165. 

873, 
POTTERIES, SHREWSBURY 
Co., No. 856, ante. 

874. Landowners.} —-fe UXBRIDGE & 
RICKMANSWORTH Jty. Co., No. 850, ante. 

875. The Crown — Forfeiture of right.|— 
Re UxsBriner & RICKMANSWORTH Ry. Co., No. 
850, ante. 

876. —-—— Depositors—After creditors satisfied.] 
—Re MANCHESTER, MIDDLETON & DISTRICT 
TRAMWAYS Co., No. 868, ante. 

877. Petition for payment to depositor—Costs 
of petition.|—A railway having been abandoned 
under Abandonment of Railways Act, 1869 (c. 114), 
the costs of a petition by the depositor for the 
transfer out to him of the bulk of the deposit 
moneys were ordered to be paid out of the general 
assets of the co.—Re LAUGHARNE Ry. Co. (1871), 
I. R. 12 Eq. 454; 19 W. BR. 1108. 

878. Proceedings for share of deposit—Limita- 
tion of action.|—Re KENSINGTON STATION ACT, 
No. 866, ante. 

879. Alternative remedies.]—Re KENSING- 
TON STATION Act, No. 866, ante. 

880. Order directing inquiries as to persons 
entitled to compensation—Inquiries conducted by 
depositors—Priority of costs of inquiries over 
creditors’ claim.]—-By a railway co.’s Act & the 
Act for its abandonment the Parliamentary 
deposit was directed to be applied in payment, 
first, of compensation to landowners, & secondly, 
of creditors, & subject thereto to be repaid to the 
depositors. The depositors took out a summons 
for distribution of the deposit, & an Order was 
made directing inquiries whether there were any 
landowners or others entitled to compensation, 
& any debts which ought to be paid out of the 
deposit. These inquiries were conducted by the 
depositors, & resulted in a certificate that no one 
was entitled to compensation; that the claim of 
one creditor must be disallowed ; but there were 
debts which ought to be paid out of the deposit 
exceeding its amount. On a summons taken out 
by the depositors :—Held: they could not be 
allowed the costs of the inquiries in priority to 
payment of the creditors’ debts.— He LANCASHIRE, 


























Mortgagee of landowner.] — Re 
& NortH WALES Ry. 











Part XITI.—Canats. 


DERBYSHIRE & East Coast Raiiway Acts, 1891 
TO 1896, Re Lincomn & East Coast RAtLway 
Acts, 1897 To 1902, [1903] 2 Ch. 711; 72 L. J. Ch. 
ee abel R. ae a 48 Sol. Jo. 15. 

- Agreement by company to re deposit— 
Without reference to ereditors.. ai HOARE v. 
PiymoutH & NortTH DEvon Direcr Ry. Co. 
(1904), 21 T. L. R. 165. 

882. Power of court to deal with deposit— 
Where no special abandonment Act obtained.j— 
Where the usual deposit has been paid into ct. 
under Parliamentary Deposits Act, 1846 (c. 20), 
in furtherance of a special Act subsequently 
passed authorising the construction of a railway 
& the undertaking is afterwards abandoned, the 
deposit can be dealt with by the ct. under Parlia- 
mentary Deposits & Bonds Act, 1892 (c. 27), s. 1, 
without a special abandonment Act being obtained. 
—Re TORRINGTON & OKEHAMPTON RAILWAY 
BIL1, [1907] 1 Ch. 186; 76 1. J. Ch. 175. 


Sect. 2.—DISSOLUTION. 

See Abandonment of Railways Act, 
(c. 114); Cos. Act, 1908 (c. 69). 

888. Petition for winding up— After warrant 
for abandonment — Petition by creditor.]——A 
creditor of a railway co. whose works have been 
abandoned by warrant of the Board of Trade 
cannot petition for an order to wind up the co.— 
Re NortH KENT RAILWAY EXTENSION Ry. Co. 
ee L. R. 8 Eq. 356; 20 L. T. 8607; 17 W. KR. 
789. 


1869 


Who may petition.]—Sce, generally, Com- 
PANIES, Vol. X., pp. 829 ef seq. 


884. Dissolution of company incorporated by | 
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special Act.|—If it is still a subsisting railway co. 

incorporated by Act of Parliament, then it is 

quite clear that Cos. Act, 1862 (c. 89), s. 199, 

excludes it from the winding up process under 

that Act; & I am very strongly of opinion that 
where a co. cannot be wound up under that Act 
it would not be proper that it should be wound up 
by & bill in this ct. (Manis, V.-C.).—WarpD ». 

SITTINGBOURNE & SHEERNESS Ry. Co. (1874), 9 

Ch. App. 491, n.; 30 L. T. 247; 22 W. R. 450; 

affd., 9 Ch. App. 488, L. JJ. 

885. ——— Construction of railway not com- 
pany’s main object.}—The exception from the 
power to wind up unregistered cos. given by Cos. 
Act, 1862 (c. 89), 5. 199, of railway cos. incor- 
porated by Act of Parliament, applies only to cos. 
whose principal object ds the construction of a 
railway, & therefore a co. whose principal object 
is the construction of docks is not brought within 
the exception by reason of having power also to 
make a branch railway for purposes connected 
with the docks.—Re Exmoutn Docks Co, (1873), 
L. R.17 Eq. 1813; 43 L. J. Ch. 110; 29 L. T. 673 ; 
22 W. R. 104. 

Annotations :—Refd, London & Indian Docks Co. 0. G. E. 
Ry. & Mid. Ry. (1901), 86 EL. T. 29. Mentd. He Herne 
Bay Waterworks Co. (1878), 10 Ch. D. 42; dte Portsmouth 
Borough, Kingston, Fratton & Southsea Tram. Co., 
[1892] 2 Ch. 362. 

886. J—A railway co. was ordered by 
Act of Parliament to be wound up in the same 
manner & with the same incidents as if it were a 
co. registered under Cos. Acts. After resolutions 
had been passed for a voluntary winding up & 
petition was presented asking for a supervision 
order. The ct. made the order as prayed.—Re 
Bre & Norru Somerset Ry. Co. (1884), 1 
T. L. R. 22. 





Part XII1.—-Canals. 


Sect. 1.—IN GENERAL. 

See Railways & Canal Traffic Act, 1888 (c. 25), 
s. 39. 

887. What is a canal—Dock.]—Railway & 
Canal Traffic Act, 1854 (c. 31), was designed to 
afford a remedy against an undue preference or 
undue prejudice to a particular individual or class 
in respect of the traffic on the railway or canal ; 
& was not intended to apply to the case of a breach 
or neglect by the co. of a public duty which was 
already susceptible of redress by mandamus or 
by indictment. The Manchester, Sheffield, & 
Lincolnshire Railway co. were the proprictors of 
the Grimsby Old Dock, & also of another dock 
called the Grimsby New Dock communicating 
with their railway. By Act of Parliament the co. 
was authorised & required to maintain the Old 
Dock & the approach thereto of a given depth :— 
Held: (1) the failure to perform this duty, so that 
the dock & its approach became silted up, & the 
depth of water therein insufficient for vessels to 
get to the wharves Fa eae was not the subject 
of redress under Railway & Canal Traffic Act, 
1854 (c. 31), although it was suggested that the 
object of the co. was to discourage the traffic to 
the Old Dock & to divert it to the new one. 
(2) Semble: the dock or haven was not a canal or 
navigation within the statute.—BENNETT v. MAN- 
CHESTER, SHEFFIELD & LINCOLNSHIRE Ry. Co. 
(1859), 6 C. B. N. S. 707; 1 Ry. & Can. Tr. Cas. 


288; 331. T. 0.9. 223; 7W. RR. 585; M1 E.R. 

629. 

Annotations :— Asto (1) Consd. S. E. Ry. v. Ry. Comrs, (1880), 
5 Q. B.D. 2173 Distington Iron Co, v. LL. & N. W. Ry., 
Furness Ry. & Cleator & Workington Ry. (1889), 6 Ry. 
& Can. Tr. Cas. 108. Refd. Hast & Wost India Dock 
Co, v. Shaw, Savill & Albion Co. (1888), 39 Ch. D. 624, 
Generally, Mentd. R. v. Ry. Comrs. & Distington Iron Co. 
(1889), 22 Q. B.D. 642. 


888. Special Act constituting canal com- 
pany—Agreement between company & public— 
Ambiguity construed in favour of public.|--- 
Where a canal is made pursuant to Act of Parlia- 
ment, the right of the proprietors to toll is derived 
entirely from the Act; & is to be considered as if 
there was a bargain between them & the public, 
the terms of which are expressed in the statute : 
& the rule of construction is, that any ambiguity 
in the terms of the contract must operate against 
the co. of adventurers, & in favour of the public. 
The proprietors, therefore, can claim nothing 
which is not clearly given to them by the Act. 
A canal was formed upon two Ievels, which were 
connected by a chain of locks. Upon the ae 
level, there was no lock whatever. By the ct 
of Parliament for making the canal, all persons 
were to be at liberty to navigate thereupon with 
boats, upon payment of such rates & dues a8 
should be demanded by the co., not exceeding 
the rates therein mentioned ; &, by another clause, 
the co. were authorised to take certain rates & 
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Sect. 1.—In general. Sect. 2: Sub-sect. 1.) 


duties for every ton of iron & other goods navi- 
gated on any part of the canal, & which should 
pass through any one or more of the locks; & 
power was given to the owners of adjoining lands 
to use pleasure boats on the canal, without paying 
dues, so as the same did not pass through,any 
lock, & were not used for carrying goods :—Held : 
this Act gave no right to demand toll for boats 
navigating the upper level of the canal, in which 
there were no locks.—STOURBRIDGE CANAL CO. 

v. ee (1831), 2 B. & Ad. 792; 109 EH. R. 

133 e 

Annotations :-—Apprvd. South Staffordshire Waterworks Co. 
v. Barrow (1897), 61 J. P. 661. Refd. Priestley r. Foulds 
(1840), 2 Man. & G. 175; Tamar Manure Navigation 
Co. v. Wagstaffe (1863), 4 B. & S. 288. 

889. ——— Rights & HMabilities derived entirely 
from special Act—Rights of proprietors.|—STour- 
BRIDGE CANAL Co. v. WHEELEY, No. 888, ante. 

890. Shares in canal company—Personalty.|-— 
Where a co. is formed by Act of Parliament for 
the purchase of lands to make a canal, & the Act 
declares that the shares “ shall be deemed personal 
estate, & shall be transmissible as such ’”’ :—Held: 
though the profits arose out of Jand, the shares 
were personal property, passing as such, to the 
assignees on the bkpcy. of a proprictor.—le 
DiLwortH, Ha p. LANCASTER CANAL NAVIGA- 
TION Co. (1832), 1 Deac. & Ch. 4113; Mont. & B. 
94, L. C. 

Annotations :—Retd. Re Lashmar, Ex p. Vallance (1837), 
6 L. J. Bey. 52; Bradley r. Holdsworth (1838), 1 Horn 
& H. 156; Baxter v. Brown (1845), 7 Man. & G. 198. 
Mentd. Ite Fox, Hr p. Marshall (1834), 3 Deac. & Ch. 
120; Re Lett, Hr p. Masterman (1835), 4 L. J. Bey. 
64; Re Whitmore (1843), 3 De G. & Sin. 565; Re Pearse, 
Fx p. Littledale (1855), 6 De G. M. & G. 714; Deering 
& McQuestion v. Hibernian Joint-Stock Banking Co. 
(1868), 16 W. Rf. 578. 

891. -]|—A canal was made under the 
authority of an Act of Parliament, the lands for 
that purpose were purchased & vested in a corpn., 
but the shares therein were to be deemed to be 
personal estate, & transmissible as such, & were 
to be conveyed by bargain & sale :—Held: the 
shares did not bear the character of realty, so as 
to make a bequest of them specific.—ROBINSON v. 
ADDISON (1840), 2 Beav. 515; 9 L. J. Ch. 369; 4 
Jur. 647; 48 HE. BR. 1281. 








Annotations :—~Mentd. Mytton ». Mytton (1874), lL. R. 19 
Kq. 30; Re Tyler, Tyler v. Tyler (1891), 65 L. T. 3 : 
Re Willcocks, Warwick v. Willcocks, [1921] 2 Ch. 327. 


-|—See, also, CHARITIES, Vol. VIII., 
p. 271, Nos. 858, 361-363. 

892. Management by special commissioners— 
Notice of meeting of commissioners—Sufficiency, |— 
R. v. ABERDARE CANAL Co., No. 922, post. 

893. Interest of some commissioners— 
Invalidation of proceedings.|—R. v. ABERDARE 
CANAL Co., No. 922, poat. 











Secr. 2.—CONSTRUCTION AND MAINTENANCE. 
SUB-SECT. 1.—-ACQUISITION OF LAND. 

894. Time for acquisition—Limitation by special 
Act—Contract out of time.|—A local Act, for 
making the Bridgwater & Taunton Canal, after 
reciting, that the making of that canal would be 
very prejudicial to the tolls authorised to be 
levied & collected from the Tone navigation, 


PART XIII. SECT. 2, SUB-SECT. 1. 


. Ownership of iread land— 
Reatent of-}—'The ownership of a canal 
serving as a tail-race for a water- 


naturally involves 
the hanks of the ca 
make use thereof for the 


the ownership of 


m g the tail-race 
condition.—DELisL_k »v. ARCAND (1906), 
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authorised & required the co. of proprietors of the 
canal within three calendar months to contract 
& agree with the conservators of the river Tone 
navigation & other persons, proprietors of shares 
or parts of shares, or otherwise interested therein, 
for the absolute purchase of their several & 
respective estates, rights, & interests in & to the 
same; & also to contract & agree with the over- 
seers of the poor for the time being of the town of 
Taunton, & the several parishes of Taunton St. 
Mary Magdalen & Taunton St. James, for the 
absolute purchase of the respective estates, rights, 
& interests of the said town & parishes, under & 
by virtue of the therein recited Acts. The local 
Act was repealed by another local Act :—Held: 
(1) the words, within three calendar months, 
applied to both branches of the clause, & the 
canal co. therefore were bound to have contracted 
within that period with the overseers of the poor 
of the parishes of Taunton; & not having done so, 
they could not afterwards compel them to sell 
their interest. 

(2) Whether the right to purchase that intcrest 
was limited to three months or not; at all events, 
it was gone when the local Act was repealed.— 
RIvER TONE CONSERVATORS v. ASH (1829), 10 
ae ©. 349; 8L. J. O. S. K. B. 226; 109 E.R. 
Annotations :—Generally, Mentd. Bridgwater & Taunton 

Cannl Co. ». Bluett (1829), 10 B. & C. 393; Bower ». 

Griffith (1868), 16 W. R. 540; Re St. Alphage, London 

Wall (1888), 59 L. T. 6143 Salford Corpn, v. Lancashire 

County Council (1890), 25 Q. B. D. 384. 

895. Repeal of special Act.]|—RIvER TONE 
CONSERVATORS v. Asti, No. 894, ante. 

896. Agreement for purchase—Scheduled to Act 
of Parllament—Validity..—(1) An agreement 
scheduled to an Act of Parliament was thereby 
‘*‘ confirmed & declared to be valid & binding upon 
the parties thereto ’’ :—Held: every clause of the 
agreement had statutory validity, so no objection 
could be taken on the ground of remoteness or 
uncertainty. 

An agreement between a racecourse co. & a 
canal co. contained a clause that if the racecourse 
should be at any time proposed to be used for 
dock purposes, the racecourse co. should give the 
canal co. the “ first refusal’’ thereof :—HIeld: 
(1) ‘‘ first refusal’? imported either a fair & 
reasonable offer to sell to the canal co., or the price 
at which the racecourse co. were to give the canal 
co. the “ first refusal’? was a price which the 
racecourse co. would accept from other wouldbe 
buyers in the event of the refusal of the canal co. 
to buy at that price: ie. the canal co. had a 
“right of pre-emption’; & an offer to the canal 
co. at an extravagant price which the racecourse 
co. did not reasonably expect would be given either 
by the canal co. or any other wouldbe buyer was 
not giving a “ first refusal ’’ within the clause ; 
(3) the clause did not create an interest in land so 
as to entitle the canal co. on that ground to en- 
force their right of pre-emption as against an 
intending purchaser with notice of the right; but 
the canal co. were entitled to enforce their right 
as against the racecourse co. & the intending 
purchaser, on the ground that the contract to 
give the canal co. the “‘ first refusal’ involved a 
negative contract not to part with the racecourse 
to any ono else without giving them that ‘‘ first 
refusal.”—MANCHESTER Sure CANAL Co. v. MAN- 
CHESTER RACECOURSE Co., [1901] 2 Ch. 87; 70 
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nal & the right to r. Lands 
ora rown for 
urpose of rposes of canal—Ceasing to be used 
efficient For pu z for which : 
DoF d. MULLOcH v. PRINCIPAL OFFICERS 


Part XIIT.—Canats. 


L. J. Ch. 468; 84 L. T. 486; 49 W. R. 418: 17 
T. L. R. 410; 46 Sol. Jo. 304 Goa : 


Annotations ;—As to (1) Consd. Ite Wilton’s S. E., [1907 
1 Ch. 50 d Ryan v. Thomas (1911), 55 Sol. Jo. 364. Reta. 
Crossfield ». Manchester Ship Canal Co. (1904), 73 L. J. 
Ch. 345; Sharpe v. Durrant (1911), 55 Sol. Jo. 423. 
Generally, Mentd. Talbot v. Scarisbrick (1908), 77 L. J. 


897. Right of pre-emption—Whether en- 
forceable against intending purchaser with notice 
of right.]}—-MANCHESTER SHIP CANAL Co. v. MAN- 
CHESTER RACECOURSE Co., No. 896, ante. 

‘* First refusal.’’] — MAN- 
CHESTER SHIP CANAL Co. v. MANCHESTER RACE- 
COURSE Co., No. 896, ante. 

899. Ownership of acquired land— User only 
for authorised purposes—Qualified ownership— 
Restraint of improper user.]—W here purchases o! 
land are made under the compulsory powers of an 
Act of Parliament, the purchasers on the one hand. 
& the vendors on the other, have a right to confine 
the exercise of the ownership to the specified 

urpose ; therefore, in a case in which a co. had 

ecome purchasers of land, under the powers of 
the Act, which authorised them to construct a 
certain canal, & supply the same from the springs 
in their neighbourhood, to make & at all times to 
maintain a reservoir in a certain locality, & to 
cut a trench from the reservoir for supplying water 
from the reservoir to their canal & branches, & 
to & for no other use & purpose whatsoever, the 
ct., at the instance of the owner of part of the land 
so purchased, restrained the co. from using the 
reservoir which had been constructed by them 
over such land, for the purpose of Iectting out 
pleasure boats for hire thereon, or for the exhibition 
of a regatta thereon, or for any other purpose than 
to supply water to the canal.—Bosrock ». Nori 
STAFFORDSHIRE Ry. Co. (1856), 38 Sm. & G. 283 ; 
26 1. J. Ch. 325; 27 L. T. 0.8. 33: 203.2. 3905 
2 Jur. N.S. 248; 4 W. 1. 386; 65 BF. R. 661. 


Annotations :— Consd. Norton v. L. & N. W. Ry. (1878), 
9Ch. D. 623, Apld. Mulliner ». Mid. Ry. (1879). 11 Ch. D. 
611. Refd. Asticy 7. M.S. & L. Ry. (9858), 27 L. . Ch. 
299; Grand Junction Canal Co. ©. Petty (1888), 57 
L. J. Q. B. 572. 
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900. —_— ——— Dedication as public footpath.}|— 
RETFORD CorPNn. v. MANCHESTER, SHEFFIELD & 
LINCOLNSHIRE Ry. Co. (1887), 51 J. P. Jo. 473. 

901. -|'— Land acquired by a 
co. under an Act of Parliament for the purposes of 
their undertaking as specified by such Act may 
be dedicated by them as a public highway if such 
use by the public be not incompatible with the 
objects prescribed by the Act. Therefore where 
land was acquired & used by a canal co. under their 
statutes for the purposes of a towing path & it 
appeared that the use of it as a public footpath 
was not inconsistent with its use as a towing path 
by the co. :—Held: the co. could dedicate the 
land as a public footpath subject to its use by them 
as a towing path.—GRAND JUNCTION CANAL Co. 
v. Petry (1888), 21 Q. B. D. 273; 57 L. J. Q. B. 
572; 59 L. T. 767; 52 J. P. 692; 36 W. R. 795, C. A. 


Annotations ;— Apia. Re Gonty & M. 8. & L. Ry., {1896] 
2Q. B. 439. xpid. G. W. Ry. v. Solihull R. D.C. (1902), 
86 L. T. 852. pid. Stretford U. D. C. v. Manchester, 
South Junction & Altrincham Ry. (1903), 68 J. P. 59. 
Conad. Taff Vale Ry. v. Pontypridd U. D. C. (1905), 93 
L. T. 126, ld. County Hotel & Wine Co. v. L. & 

N. W. Ry., (1918) 2 K. B. . Refd, Foster v. L. C. & 

D. nk (1894), 71 L. T. A.-G. v. L. & S. W. Ry. 

(1905), 69 FP. 110; L. . Ry. v. Davenport (1906), 

70 J. P.129; Arnott v. Whitby U. D.C. (1908), 101 L. T. 

14; Arnold v. Morgan, (1911) 2 K. B. 314; Thames 

Conservators v. Kent, [1918] 2K. B. 272; 8. E. Ry.» | 
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1 Ch. 211. Mentd, Tyno Improvement Comrs. v, Imric, 
A.-G. v, Tyne Improvement Comrs. (1899), 81 L. T. 174 : 
A.-G. v, Horner (No. 2), [1913] 2 Ch. 140; Birkdale 
reader pune Supply Co. +, Southport Corpn., [1926] 


902. Unauthorised acquisition of land-—Action 
for damages—Injunction.]—(1) Where a particular 
jurisdiction is appointed under a ¢ganal Act to 
determine all questions that may arise respecting 
things to be done in pursuance or in execution of 
the Act, if the canal proprietors do anything in a 
way not exactly according to the terms of the Act, 
& not strictly within the powers thereby given, the 
individual conceiving himself aggrieved, in apply- 
ing for redress, is not limited to the particular 
jurisdiction ; but the complaint is to be enter- 
tained by the ordinary jurisdictions, & the wrong 
to be redressed in the same way as other wrongs ; 
upon the principle, that anything done not. in 
exact conformity with the provisions of the Act, 
is not a thing done in pursuance & execution of 
the Act, & therefore not confined to the particular 
jurisdiction. 

(2) The remedy by injunction was quite out 
of the question. If a man stood by, & knowingly 
suffered the operations to be carried on, without 
taking the proper steps, though he had the means 
to prevent them, he ought not to have an in- 
junction. But though he had neglected to apply 
for that, it. did not follow that he should be deprived 
of his right of action, & his remedy for damages 
(Lord ELpon, ©.).—SHAND ». HENDERSON (1814), 
2 Dow. 5103 3 1. R. 942, IT. 1. 

903. —--- -—-— Limitation of time—Mlsrepre- 
sentation by company.]—By Acts of Parliament 
enabling a co. to make & maintain a canal naviga- 
tion, & to take lands for that purpose, making 
satisfaction, if was provided, that the co. should 
not take any garden ground without consent of 
the respective owners & occupiers & that any 
action to be brought for anything done in pur- 
snance of those Acts should be commenced within 
six calendar months next after the fact. should 
have heen committed: or if there should be a 
continuance of damages, then within six calendar 
months next after the committing of such damage 
should have ceased. The co. wishing to take 
garden ground for the purpose of sloping the banks 
of the canal, told the occupier, a tenant, that they 
had obtained the consent of the owner's agent 
without which the tenant would not have given 
them permission; but the statement was not 
true. They then paid him a sum which he 
demanded on account of a former transaction, 
after which they entered & sloped away the ground. 
The land in consequence was from thenceforth 
overflowed by the Thames at every high tide. 
For this damage the landlord sucd the co. more 
than six calendar months after the ground was 
taken, & the tide first let in:—/feld: the injury 
was one for which an action should have been 
brought within six months from the taking away 
of the land; & defts. were within the protection 
of the limiting clause inasmuch as the act com- 
plained of was really done for fhe purpose con- 
templated by the statutes, though in the prosccu- 
tion of that purpose defts. had been guilty of a 
misrepresentation & bad faith towards the 
occupier.— OAKLEY (LORD) v. KENSINGTON CANAL 
Co. (1833), 5 B. & Ad. 138; 2 L. J. K. B. 208 ; 
110 BE. RR. 743. 1841), 2 
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904. Compensation—Right to enter on acquired 
land before making compensation.]—THICKNESSE 
v. LANCASTER CANAL Co., No. 908, post. 

05. ——— Whether actual injury condition pre- 
cedent to compensation.]—THICKNESSE v. LAN- 
CASTER CANAL Co., No. 908, post. 

908. ——— Who may claim—Tenant of owner.] 
es v. LANCASTER CANAL Co., No. 908, 
post. 


SUB-SECT. 2.—CONSTRUCTION OF WORKS. 


907. Completion of undertaking — Funds in- 
sufficient—Continuance of operations—Pending ap- 
plication to Parliament.]—Persons authorised by 
Act of Parliament to cut a canal, & required to 
appropriate certain sums for the construction & 
maintenance of works to protect a harbour in 
which the canal was intended to terminate, not 
restrained from cutting through their own lands, 
at a distance from the harbour, in the event of a 
present insufficiency of funds for the completion 
of the undertaking, pending an application to 
Parliament for further powers to levy money.— 
Kinq@’s LYNN CORPN. v. PEMBERTON (1818), 1 
Swan. 244; 36 EB. RR. 375, L. C. 

Annotations :—Consd. Salmon v. Randall (1838), 3 My. & 

Cr. 439. d. Ware v. Grand Junction Wator Works 


Retd. 
Co. (1831), 2 Russ. & M. 470; York & North Midland 
Ry. v. R. (1853), 17 Jur. 690. 


908. At later date.| —(1) A 
company were empowered by an Act of Parliament 
to make a canal within certain limits, without 
specifying any time within which it was to be com- 
pleted :—Held: no limitation as to time could be 
assigned to the powers conferred, by an intend- 
ment that they were to be exercised within a 
reasonable time, & consequently that the works 
might be resumed at any period. 

(u.: whether any & what acts would amount 
to an abandonment of the powers so conferred ? 
Qu.: If the capital which the Act empowers the 
co. to raise, be not raised to the full extent, whether 
that circumstance affects the right of the co. to 
prosecute the work afterwards ? 

(2) The Act of Parliament gave certain comrs. 
power to purchase lands, etc., & directed them to 
make compensation to persons interested therein 
for all damage sustained :—Held: a party entitled 
to an easement over lands so purchased by them, 
could not maintain trespass for acts done upon 
those lands to the prejudice of his easement, bat 
as soon as any damage was actually sustained, he 
ought to have claimed compensation under the Act. 

(3) Plitf. was also tenant to R. at a rent of £80, 
of other land, which he had underlet from year to 
year at a rent of £60; but it did not appear at 
what times the two tenancies commenced nor that 
pltf. had any reversion. This land was also sold 
totheco. by R. Pltf. made no claim to compensa- 
tion, nor was any sum awarded to him :—Held: 
pltf. did not show such an interest as entitled him 
to compensation.—THICKNESSE v. LANCASTER 
CANAL Co. (1838), 4M. & W. 472; 1 Horn & H. 
865; 8L. J. Ex. 49; 3 Jur. 11; 150 E. R. 1515. 


Annotations :— As to (1) Refd. Bostock v. Sidebottom 
(1852), 18 Q. B. 813; Hedges v. Mot. Ry. (1860), 28 
Beav. 109 ; ott v. Ebury (1867), L. R. 2 C. P. 255. 











of land.)}—Epinnpurcn & GLASGOW of 
UNION OANAL Co. 0. HOPETOWN (EARL) 
(1856), 18 Dunl. (Ct. of Sess.) 655; 28 
So. Jur. 281.—SCOT. 


PART XIII. SECT. 2, SUB-SECT. 2. 
d. Claims under contracl—Reference 


ions of 


8s. 38 :—Held 


ntities prices.) 
-~- Upon a reference to the ct. of @ 
claim by the Minister of Railways 
& Ca under Exchequer Ct. Act, 
: the contractors were 
entitled to recover in respect of certain 
items of work, leaving the questions 


RAILWAYS AND CANALS. 


909. ——— Time fixed—Application of funds— 
Whether limited to works completed in time.|— 
(1) Where a Canal Act gave to the proprietors of 
the navigation a power of making a canal, & of 
using the waters of a river for supplying it, but 
provided, at the same time, for securing to the 
owners of certain works the use of the surplus 
waters of that river, the making of the canal 
ascertained & fixed the rights of the parties, & the 
canal proprietors had no right afterwards to enlarge 
the canal, & draw a much larger quantity of water 
from the river, so as injuriously to affect the works 
in question. A declaration charging it to have 
been the duty of the canal proprietors to abstain 
from thus enlarging their canal, & alleging a breach 
of that duty, sets forth a sufficient cause of action 
against them. 

(2) A clause in a second Act relating to the same 
canal, declared that the works thereby authorised 
should be completed within two years from the 
time of its passing, & that the money to be raised 
by it should not be applied to defray the expenses 
of any of the works not made within that time :— 
Held: this clause not only limited the application 
of the money to works completed within that time, 
but that no works should be carried on, adversely 
to the interests of individuals, after the expiration 
of the two years. <A declaration framed on such 
a clause, & alleging for breach that works were so 
adversely carried on after the expiration of the 
two years, was held to contain a sufficient legal 
statement of a cause of action.—GLAMORGANSHIRE 
CANAL Co. v. BLAKEMORE (1832), 1 Cl. & Fin. 262 ; 
5 Bli. N. S. 547; 6 E.R. 915, H. 3 affg. S. C. 
sub nom. BLAKEMORE v. GLAMORGANSHIRE CANAL 
Co. (1829), 3 Y. & J. 603; subsequent proceedings 
(1832), 1 My. & K. 154, L. C. 

Annotations :-—Refd. Smith v. Shaw (1829), 10 B. & C. 277. 

910. —— Whether subsequent works per- 
missible—Adverse to interests of individuals.]— 
GLAMORGANSHIRE CANAL Co. v. BLAKEMORE, 
N ae ante. 





Time not fixed—Exercise within 





reasonable time.]—'THICKNESSE v. LANCASTER 
CANAL Co., No. 908, ante. 
912. ——— Abandonment of work— What 


amounts to.]|—T'HICKNESSE v. LANCASTER CANAL 
Co., No. 908, ante. 

913. Deviation from line—Trespass—Delay of 
landowner in bringing action—Whether action 
restrained.|—Though the ct. will not restrain an 
action of trespass by a party through whose estate 
a canal is cutting for deviating from the line, 
because he has laid by & rested upon his legal 
rights; yet’ if he files a bill to restrain their 
deviating, & then moves to commit them, the ct. 
will not do so, without a trial by a jury in a 
disputed case, & directing an issue at law.—AGAR 
v. REGENT’S CANAL Co. (1815), Coop. G. 773; 35 
EK. R. 483, L. C. 


Annotations :—Consd. River Dun Navigation Co. v. North 
Midland Ry. (18338), 1 Ry. & Can. Cas. 135. . Barker 
v. North Staffordshire Ry. (1848), 5 Ry. & Can. Cas, 401; 
York & Midland Ry. v. R. (1853), 17 Jur. 690. 


914. Enlargement of canal— Appropriation of 
funds.|—By a Canal Act, the co. of proprietors 
were authorised to make the canal, & to do all 
other acts which they might think necessary & 
convenient for the making, improviag, & using 


& ¥ of Bs Naar & prices therefor to be 
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the engineer to whom by 
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(1911), 13 
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e. Statute authorising construction of 
canal—Refusal of Governor-in-Cou 


Part XIII.—Canats. 


the canal; & the profit of the co. on the money 
expended in making & completing the navigation 
was not to exceed 8 per cent. per annum; & in 
order to ascertain the clear amount of the profits 
of the navigation, the co. were required to keep an 
account of the money laid out in making the canal, 

& of all charges incurred before the canal was com- 
leted, & also to make out an annual account, 
alanced to Sept. 29, of the rates, & of the charges 

attending the supporting, maintaining, & using the 

navigation ; & these accounts were to be laid before 
the justices at quarter sessions, & they were to reduce 
the rates whenever the clear profits of the naviga- 
tion exceeded 8 per cent. upon the money laid out : 

—Held: the co. were authorised to widen & 

deepen the canal after it had been once completed, 

that being beneficial to the public, & the charge of 
such widening & deepening was a charge attending 
the using of the canal.—R. v. GLAMORGANSHIRE 

JJ. (1828), 7 B. & C. 722; 108 BE. R. 894. 

15. ——- Canal supplied from river — Alleged 
detriment to persons using river water.) — 
GLAMORGANSHIRE CANAL Co. v. BLAKEMORE, No. 
909, ante. 

Injury to landowner—Injunction.]—Sce 

INJUNCTION, Vol. XXVIII., p. 377, No. 87. 

916. Injurious & excessive exercise of powers— 
Injunction—No injury to individual.]—(1) Where 
there has been an excess of the statutory powers 
granted to a co., but no injury has been occasioned 
to any individual, & there is none which is 
imminent or of irreparable consequence, the A.-G. 
alone can obtain an injunction to restrain the 
exorbitance. 

(2) There is a presumption of intention that the 
plans & sects. referred to in an Act conferring 
powers over the property of individuals should be 
adhered to. 

(3) By Act of Parliament a canal co. were 
empowered to construct a reservoir, raising the 
water to a certain height. If by exercising their 

owers to the extreme limit, the effect would have 

een to cover with water other lands than those 
the co. had taken, semble: the landowner might 
compel the co. to purchase these lands, if the co.’s 
compulsory powers have not expired ; but if the 
compulsory powers have expired, the co. will be 
restrained by injunction.—WareE v. REGENT'S 

CANAL Co. (1858), 3 De G. & J. 212; 28 L. J. Ch. 

153; 32L. T. 0.8. 136; 23 J.P.3; 5 Jur. N.S. 

25; 7W.R. 67; 44 B. BR. 1250, L. C. 

Annotations :—As to (1) Refd. A.-G. v. G. E. Ry. (1879), 
11 Ch. D. 449. As to (2) Refd. A.-G. v. Frimley & Farn- 
borough District Water Co., [1908] 1 Ch. 727. Generally, 

. A.-G. v. Barnet District Gas & Water Co. (1909), 

101 L. T. 651; Lawrence v. West Somerset Minera! Ry., 

(1918] 2 Ch. 250. 

917. ——— Breach of covenant—Statutory de- 
fence.|—By a special Act a co. was incorporated 
by the name of the Company of Proprietors of the 
Chester Canal Navigation co., for making a canal 
from Chester to Middlewich; by another Act 
another co. was incorporated by the name of the 
Company of Proprietors of the Ellesmere Canal, 
to make a canal from Shrewsbury to the river 
Mersey, at Netherpool in Cheshire. By another 
Act the Ellesmere Canal co. was empowered to take 
from the river Dee, at Llandisilio in Denbighshire, 
a supply of water for their canal, & were also em- 
powered to take water from Bala lake, for supply- 

_ the river Dee with as much water as they 
should take from it for their canal, or more, & for 
that purpose to make cuts from the lake to com- 
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municate with the river Dee, at & with such em- 
bankments, trenches, & other works as might be 
necessary for the purpose. In 1807, the Ellesmere 
Canal co., by deed, covenanted with W., who was 
then seised in fee of Bala lake, that they would not 
at any time thereafter draw off from the said lake 
water for the purpose of their said canal, to a 
lower level than the mark on a certain standard to 
be erected near the Bala lake, indicating the mean 
summer level of the waters of the said lake, nor 
would at any time embank or impound up the 
said water more than one foot above such level. 
In 1813 the Chester Canal co. & the Ellesmere 
Canal co. were, by statute, united into one co. by 
the name of the United Company of Proprietors 
of the Ellesmere & Chester Canals. By a special 
Act of 1826 all the four previous Acts were re- 
pealed, & the proprietors of the two cos. were 
re-united into a new co., entitled The United Com- 
pany of Proprietors of the Kllesmere & Chester 
Canals, for (infer alia) maintaining the former 
canals then already completed, & making certain 
new cuts; & it was thereby enacted, that all 
contracts, covenants, & agreements entered into 
by virtue of the powers contained in the several 
repealed Acts should remain in full force, as if the 

same had been made under the powers contained 

in that Act: & the co. were authorised to con- 

struct such or so many weirs, embankments, & 

other works, at or near to Bala lake, & to do & 

execute all such things as should be necessary for 

pounding up, etc., & drawing off the water in & 

from the said pool, so as to be thereby enabled at 

all times to replace in or restore tu the river Dee 

an equal or greater quantity of water than should 

or might be taken therefrom by the said United 

co., by means of the works at Llandisilio, for the 

purpose of supplying the canal therewith. By 

another special Act, it was enacted that the co. 

should thenceforth be called by the name of the 

Shropshire Union Railways & Canal co., & that 

all persons should have the same rights & remedies 

against The Shropshire Union Railways & Canal 

co., which, before the passing of that Act, they 

had against The United Company of Proprietors 

of the Ellesmere & Chester Canal. In an action 

by the devisee of W. against the last mentioned 

co. for the breach of the above covenant, by im- 

pounding the water of Bala lake to a height of 

more than one foot above the mark on the 

standard, whereby its waters overflowed & dam- 
aged pltf.’s land :—Held: the covenant was re- 
pealed by the special Act of 1826, as to all acts 
bond fide done by the co., under its provisions, for 
the purpose of re-toring to the river Dee a quantity 
of water equal to what they should abstract for 
the use of the canal by means of the works at 
Llandisilio.—WyYNN v. SHROPSHIRE UNION RAIL-~- 
ways & CANAL Co. (1850), 5 Exch. 420; 15 
L. T. O. S. 231; 155 BE. R. 183. 

918. —-_— ——— Acqulescence over long period.) 
—By a Canal Act Dit in 1810 a canal co., 
thereby incorporated, was empowered to make a 
canal & other works & to take the waters of a 
certain river & its tributary streams for the 

urpose of supplying the canal, but was _ pro- 
hibited from reducing the flow of the river below a 
certain average be ascertained as therein 
provided. The canal works were completed in 
1837 & had since been in operation without com- 
plaint until 1901. By another Act passed in 
1894, & reciting that the canal & works had been 
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ay constructed in accordance with the Act of 
1810, the canal & undertaking were transferred to 
defts. Pltis., an urban district council, had 
statutory powers to supply water in their district, 
& to draw from the river at a point below the canal 
works. They had also acquired property upon the 
banks of the river. In an action by the A.-G. at 
the relation of pltf. council, & by pltf. council, 
for an injunction to restrain defts. from diverting 
from the river more water than they were entitled 
to under the Act of 1810; & for an injunction to 
restrain them from permitting the works to remain 
so constructed as not to comply with the Act :— 
Held: (1) defts. had only allowed the works, 
executed more than sixty ycars ago, to operate 
as they had done from the first, & had acquired by 
lapse of time an absolute right to the use of the 
water diverted by those works; the action of 
pitfs. as distinct from the claim of the A.-G. 
therefore failed ; (2) further, with respect to the 
action by the A.-G., the ct. had a discretion as to 
granting a mandatory injunction in such a case, 
&, having regard to the length of time which had 
elapsed without objection or complaint, no such 
injunction ought to be granted.—A.-G. v. GRAND 
JUNCTION CANAL Co., [1909] 2 Ch. 505; 78 
L. J. Ch. 681; 101 L. T. 150; 73 J. P. 421; 25 
T. L. R. 720; 71. G. R. 1014, 

Annotation :-——As to (2) Apld. A.-G. & Godstone R. D. C. 

v. Warren Smith (1932), 76 J. P. 253. 

919. No evidence of negligence—-Abatement 
of alleged nuisance by private individual.|—By a 
local Act of 1843 a canal constructed under pre- 
vious local Acts by canalising a river was vested 
in applts., who were required by the Act to keep 
the navigation & locks, & all works to be thereafter 
executed for the improvement thereof, in an effi- 
cient state for the traffic thereon. In 1912 applts. 
raised the coping on both sides of one of their locks 
& the banks behind it to prevent the lock from 
being flooded. Icsps. adjacent landowners, ob- 
jected that the clfect of these works was to pen 
back the water in the part of the canal above the 
lock & to occasion the flooding of their lands, & in 
consequence of these objections applts. removed 
the coping without prejudice to their rights, but 
they did not reduce the height of the banks. In 





1924 during a heavy flood resps., without notice: 


to applts., cut away a portion of these banks to 
allow the flood water to escape. In an action by 
applts. for an injunction to restrain resps. from 
interfering with the banks, resps. justified their 
acts as having been done in the abatement of a 
nuisance caused by applts. in raising the banks :— 
Held: (1) there being no evidence of negligence, 
applts., in constructing works in the exercise of 
their statutory powers for the protection of their 
navigation, were not liable for the flooding of 
resps.’ lands; (2) assuming that the raising of 
the banks & the resultant flooding constituted a 
nuisance, the course pursued by resps. was not 
justified.—LAGAN NAVIGATION Co. v. LAMBEG 

LEACHING, DYEING & FINISHING Co., [1927] A. CO. 
226; 96 L. J. P.O. 25; 1386 L. T. 417; 919. P. 
46; 26 L.G. R. 1, H. L. 

920. Adherence to plans —- Presumption.]— 
WARE v. REGENT’S CANAL Co., No. 916, ante. 
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SUB-SECT. 3.—BRIDGES. 


921. Duty to build bridges—For benefit of ad- 
joining owners.|—By a Canal Act the B. canal co. 
were to make such bridges over their canals as 
two or more justices should ‘“‘ from time to time 
judge necessary, & appoint for the use of the 
owners or occupiers of the lands adjoining” the 
canal, Resp. was an adjoining owncr, & claimed 
to have a bridge made to connect his works on 
both sides of the canal. The justices had found 
such a bridge necessary :—Held: the B. canal co, 
were bound to erect such a bridge.—BIRMINGHAM 
CANAL NAVIGATION Co. PROPRIETORS v. HICKMAN 
(1892), 56 J. P. 598; 8 T. L. R. 407, C. A. 


Annotation :—Retd, Sharpness New Docks & Gloucester & 
Hivolng ham Navigation Co. v. A.-G. (1915), 112 L. T.’ 


922. Rights of landowners to build—With con- 
sent of Canal Company—Review of consent by 
certiorarl.]|—By statute incorporating a canal co., 
all persons seized of freehold or copyhold estates 
of £100 per annum in the county of G., & all 
persons residing therein & having personal estates 
of the value of £2,000, were appointed Comrs. for 
settling all questions & differences between the co. 
& the landowners, with power to take evidence on 
oath, & to assess compensation unless the parties 
should desire to have it assessed by a jury. The 
determinations of the Comrs., the verdicts of the 
juries, & the Comrs.’ judgments thereon, were to 
be deposited with the clerk of the peace among the 
records of the sessions. All the orders & proceed- 
ings of the Comrs. were to be entered in a book, &, 
being signed by them, to be deemed originals & 
received as evidence. Before acting, the Comrs. 
were to take an oath truly & impartially to exccute 
their powers. No Comr. was to act when in- 
terested. The canal co. were to make bridges over 
the canal for the convenience of landowners, as 
the Comrs. should order; but, if landowners 
should find any of the bridges so ordered in- 
sufficient for the commodious use of the land, they 
were empowered, with the consent of the canal co., 
or, in case of their refusal for twenty-one days, 
then with the consent. & approbation of the 
Comrs., to make convenient bridges at their own 
costs. By an entry of the Comrs.’ proceedings, 
made as above, it appeared that a landowner had 
applied to the Comrs. at a meeting convened by 
public notice under the Act, for their sanction to 
the building of a bridge at his own cost; & that 
the Comrs., after hearing evidence for appct.; 
& counsel for the co. in opposition to the claim, 
gave their consent :—Held: (1) the consent was 
a judicial act, & the entry of it might be brought 
up by certiorari. 

(2) The application was on behalf of B., the 
owner of lands adjoining the canal: in fact, 
however, the bridge was not wanted for the use 
of his lands, but to bring coals from a colliery 
lying beyond them, which coals would be carried 
by the proposed bridge across the canal to a rail- 
way, & by that railway to the town of C., instead 
of going by the canal. The chairman & several 
directors & shareholders of the railway co. were 
sworn & acted as Comrs. when the application 
was heard & granted :—Held: by reason of the 
interest they had in the result, the proceedings 
were void. Qu.: whether the accidental intrusion 
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of one interested person, out of so large a body of 
Comrs., would have vitiated the proceedings. : 
(3) The statute enacted that no meeting of the 
Comrs. should be held unless notice of the time, 
etc., of such meeting should be given in a count 
newspaper at least sixteen days before mioh 
meeting. By the above-mentioned entry, returned 
a certiorari, it appeared that the meeting was 
held on Feb. 12, in pursuance “‘ of a summons & 
notice in the M. G. newspaper” a county paper, 
“of Jan. 27.” The notice, as well as the news- 
paper, was dated of that day :—Held: the notice 
was insufficient, &, on this ground also, the pro- 
ceedings were bad & must be quashed. Although 
it appeared by affidavit that copies of the newspaper 
dated Jan. 27 were in fact published & circulated 
on Jan. 26.—R. v. ABERDARE CANAL Co. (1850), 
14 Q. B. 854; 4 New Mag. Cas. 123; 19 L. J. 
Q. B. 251; 15 L. T. 0. 8. 458; 1435. P. 407; 14 
Jur. 7385; 117 BE. R. 328. 
Annotations :—As to (1) Consd. R. v. Woodhouse, [1906] 2 


K. B. 501. Refd. KR. v. Sulford Overseers (1852), 16 Jur. 
O07... As to (2) Refd. Wildes v. Russoll (1866), Har. & 


923. Duty to maintain & repair — Bridge re- 
placing ford.|—-The Medway Navigation co. being 
empowered under a local Act to make the river 
navigable, & to take tolls; & ‘ to amend or alter 
such bridges or highways as might hinder the 
passage or navigation, leaving them or others ‘as 
convenient in their room,” etc.; & they having 
forty years ago destroyed a ford across the river 
in the common highway, by deepening its bed. & 
built a bridge over the sume place, are bound to 
keep such bridge in repair, as under a continuing 
condition to preserve the new passage in licu of 
the old one, which they destroyed for their own 
benefit.—R. v. KENT (INHABITANTS) (1811), 13 
Hast, 220; 104 BE. R. 354. 

Annotations :—~Apld. R. ». Lindsey (1811), 14 East, 317. 

D 3. & C. 194. Apld 


istd. K. v. Oxfordshire (1825), 4 1 O4, pid. 
Priestley v. Foulds (1840), 2 Man. & G. 175. Consd. R. 


v. Isle of Ely (1850), 15 Q. B. 827. istd. Kk. vo. G. W. Ry. 
(1867), 32 J. P. 21. Ap » Hertfordshire County Council 
vw. G. BE. Ry., [1909] ¢ . B. 403; Macclesfield Corpn. v. 


G. CG. Ry., (1911) 2 K. B. 528. Consd. Sharpness Now 


Docks & Gloucester & Birmingham Navigation Co, +. 
A.-G., [1915] A. C. 654. Reid, Lyme Regis Corpn. v, 
Henley (1832), 3 B. & Ad. 77; R. ov. Bristol Dock Co. 
(1841), 2 Ry. & Can. Cas. 599; Hertfordshire County 
Council v. New River Co., [1904] 2 Ch. 513; A.-G. & 
Nerbyshire County Council v. Mid. Ry. (1908), 99 L. 7. 
961; A.-G. v. G. N. Ry., [1916] 2 A. C. 356. Mentd. 
Anon. (1843), 7 J. P. 498. 

924. ——— Failure to repair—Approach to canal 
bridge.|—A navigation co., holding lands partly 
occupied as a wharf, etc., were directed by statute 
to uphold & repair a road between certain points 
of the navigation ; it was enacted that they should 
be liable to indictment for any default in so doing : 
& they were empowered to take certain tolls for 
goods carried along the line of navigation, over & 
above lock dues which were payable to them, & 
were required to apply such tolls to the making & 
repairing of the road. By a subsequent Act, a 
canal co., whose works would interfere with the 
revenue of the navigation co., were required to 

urchase the navigation, & the navigation co.’s 
ands, etc., & all rights thereto belonging, including 
the right to the tolls, to be applicd towards the 
repair of the said road, for £11,000; & it was 
enacted that the canal co. should for ever after 
repair the road, & should be liable to indictment 
for non-repair, & should indemnify the navigation 
co. from the maintenance of the road & from indict- 
ment for non-repair; the conveyance of the 
premises to be subject to such condition, with 


of care required.}— Although a tem- 
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power of re-entry by the navigation co. in default 
of compliance. The canal co. purchased the lands, 
etc., & navigation, & took a conveyance according 
to the statute. On indictment against the canal 
co. for non-repair :—Held: (1) a count stating 
the above facts, & defts., by reason of the premises, 
& by force of the statute in such case, etc., became 
liable to repair, averring non-repair, was sufficient 
to charge defts. Defts. were properly charged 
by such count with breach of an obligation to 
repair: & it was not requisite to charge them 
specifically with disobedience to a _ statute. 
(2) Defts. were rightly charged with liability to 
repair generally, & not merely to the extent of the 
tolls: though in fact the tolls received were 
inadequate to the costs of repair, & this whether 
the co. had or had not other adequate sources of 
revenue, 

(8) The first-mentioned Act empowered the co. 
therein mentioned to make a road at least 7 yards 
wide. <A road 12 yards wide was in fact made by 
the navigation co.; & it was repaired, to that 
width, by the canal co., the townships through 
which the road passed contributing statute labour ; 
which, however, was discontinued after the 
passing of Highway Act, 1835 (vc. 50) :—Jfeld : 
under these circumstances, unexplained, defts. 
were rightly charged with liability to repair the 
whole width.—-R. v. SHEFFIELD CANAL Co. (1849); 
13 Q. B. 918; 4 New Mag. Cas. 45; 4 New Sess. 
Cas. 25; 19 L. J. M. ©. 443 14 5. PP. 22453 14 
Jur. 170; 116 I. R. 1512. 
Annotation --~-Generally, Mentd. 

GC. Ry. (1911), 10t Le T. 728. 

925. ---—- ——— Liability for negligence.]-—The 
declaration stated that. defts. were possessed of 
land with a canal & cuttings intersecting the same, 
& of bridges across the canal & cuttings com- 
municating with & leading to certain docks of 
defts., which land & bridges were used with the 
consent & permission of defts. by persons proceed- 
ing to & coming from the docks ; that they wrong- 
fully & improperly kept & maintained the land, 
canal, cuttings, & bridges, & suffered them to be 
in so improper a state & condition as to render 
them unsafe for persons lawfuily passing along dé 
over the said land & bridges towards the docks ; 
& that one G. lawfully passing over & using the 
bridges, through the wrongful, negligent, & 
improper conduct of defts., fell into one of the 
cuttings & was drowned :—~ Held: the declaration 
disclosed no actionable breach of duty on the part 
of defts.—GAUTRET v. EGerRtTon (1867), 1. R. 2 
C. P. 371; 36L. J. C. P. 1013 15 W. BR. 638; 
sub nom. GANTRET v. EGERTON, 16 L. 'T. 17. 
Annotations :-—Apld. Keeble v. East & West India Dock Co. 


(1889), 5 T. L. RK. 8125) French o. Hille Plymouth Co. 
1908), 24 T. IL. R. 644. Gone. Coldrick v. Partridge, 
ones, [1909] 1 K. B. 530. d. Shoebottom ». Egerton 
(1868), 18 L. T. 364; King v. G. W. Ry. (1871), 24 L. Ts 
583: Bulman >. Furness Ry. (1875). 32 L. T. 430; Cale. 
Ry. v Mulholland, [1898] A. C. 216; Harris . id 
1903] 2 K. B. 219; Salaman v. Secretary of State in 
Council of India, [1906] 1 K. B. 613; Latham v. Johnson 
& Nophew, [1913] 1 K. B. 398; Wilson v. Barry ly. 
(1916), 86 L. J. K. B. 432; Hayward v. Drury Lane 
Theatre & Moss’ impires, [1917] 2 K. B. 899; Hardy v. 
Cc. L. Ry., {1920} 3 K B. 459: Fairman vr. Perpetual 


Investment Bldg. Soc., (1923] A. C. 74. Mentd. Sandys 
47 L. J. Q. B. 598; Heaven v. Pender 
11 Q. B. D. 503; West Rand Central Gold Min 
11905) 2 K. B. 391; Lowery v. Walker, [1910 
1 K. B. 173: Shrimpton v. Hertfordshire County Counel 
ELAMGP 74 J. P. 305: RR. v. Broad, [1915] A. C. 11105 
uteliffe ¢. Clients Investment Co., {1924] 2 K. B. 746. 


926. ——- ——- ———.]—_The declaration alleged 
that defts. were poasessed of a close of land, & a 
navigable canal, which all the Queen’s subjects 


maintained so as to be a safe & strong 
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were entitled to navigate for reward to defts., 
& of divers basins & mooring places connected 
with the canal & used for boats navigating 
the same, & of a certain bridge across one of the 
said basins communicating with & leading to the 
mooring places, which bridge was, among other 
things, for the use of, & was used by, boatmen 
navigating the canal for reward, etc., or using the 
basins of defts., or proceeding towards or coming 
from the mooring places. It then alleged a duty 
on defts. to keep the bridge in a safe condition for 
persons passing over it to or from the said mooring 
places, & a breach of that duty by their knowingly 
& negligently suffering the bridge to be out of 
repair & in a dangerous condition for persons 
lawfully passing over it as aforesaid; & that J. 
was a boatman navigating the canal, for reward 
to defts., in & upon a certain boat moored at one 
of the mooring places, & was lawfully passing over 
the bridge & using the same in manner & for the 
purpose aforesaid, without notice of its dangerous 
condition ; & thereupon by & through the wrongful 
& negligent conduct of defts. in so keeping the 
bridge, etc., as aforesaid, the said J. fell into the 
basin of defts. & thereby lost his life, etc. :-—Held: 
the declaration was good. IDecfts. invited persons, 
navigating the canal, to go over the bridge, in the 
same way & sense that a shopkeeper invites the 
public to enter his shop, & they were bound there- 
fore to keep the bridge in a safe condition, & to 
take care that there was no pitfall, trap, or other 
dangcrous thing in the way.—SHOFBOTTOM v. 
EGERTON (1868), 18 L. T. 889; previous proceed- 
ings, 18 L. T. 364. 

927. ——— Extent of duty—Width of road 
exceeding statutory limit.) —R.v. SHEFFIELD CANAL 
Co., No. 924, ante. 

928. Insufficiency of tolls—No other 
adequate sources of revenue.|—R. v. SHEFFIELD 
CANAL Co., No. 924, ante. 

——— Enforcement by mandamus.|—See Crown 
PRACTICE, Vol. XVI., p. 320, No. 1824. 

-]—See, further, Highways, Vol. XXVI., 
pp. 514, 580-582, Nos. 2180, 2709-2719. 

Fences—Duty to fence.|—See Hiauways, Vol. 
XXVI., p. 422. No. 1412. 

—— Repair.J—Sce Hiagnways, Vol. XXVI., 
pp. 586, 587, Nos. 2773-2775. 

Bridges interfering with navigation.]|—Sce Nos. 
977~—979, post. 











SUB-SECT,. 4.—PROTECTION OF CANALS. 


929. Fire on adjoining land—Erection of works 
for protection of canal—Liability for cost of works. 
—Adjoining defts.’ property was some waste lan 
belonging to pltfs. This land was used by a third 
person, without pltfs.’ knowledge or consent, as a 

ip for refuse, & the third person made a profit 
out of the use of the tip. The refuse was all 
carried to the tip over defts.’ land, & for this a 
charge was made. In 1920, defts. became aware 
that the refuse composing the tip was on fire, & 
it became apparent that the fire in the tip was 
likely to become a danger to defts.’ canal & they 
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wrote to pltfs. drawing their attention to the 
condition of the tip, the existence of the fire, & 
the probable danger to the canal, & they requested 
pitfs. to take the earliest possible measures to 
prevent the fire from spreading. Some delay 
occurred, but eventually an arrangement was 
arrived at, that defts. were to carry out the 
necessary works to protect their canal from the 
fire, & that pltfs. should contribute £500 towards 
the cost, without prejudice to the rights of the 
parties, which should be determined subsequently. 
The money was paid over by pltfs., & the work was 
completed by defts., but defts. took no steps to 
have the question of liability determined. Pltis. 
therefore sought a declaration that they were 
under no liability to pay for any portion of the 
works necessary to protect the canal, & they 
claimed a return of the £500 :—Held: there being 
no evidence that pltfs. either caused or continued 
the nuisance, or were guilty of any negligence in 
relation to it, pltfs. were entitled to the declaration 
that they were under no liability to pay for the 
works necessary to protect defts.’ canal.— 
Epwarps (Jos), Lrp. v. BIRMINGHAM NAVIGA- 
TIONS, [1924] 1 K.B. 341; 938 L. J. K. B. 261; 130 
L. T. 522; 40 T. L. R. 88; 68 Sol. Jo. 501, C. A. 
Annotations :—Reftd. Smith v. G. W. Ry. (1926), 135 L. T. 

112. Mentd. lford U. D. C. v. Boal, (1925) 1 K. B. 671. 

Canals in London.]—Sce Canals Protection (Lon- 
don) Act, 1898 (c. 16). 


SuB-SECT. 5.—REPAIR. 

930. Duty to repair—Maintenance of banks— 
Adequacy of maintenance.|—A local Act authorised 
a dock co. to make, complete, & maintain a new 
course or channel for a river, the same to be of 
equal depth & breadth at the bottom, & of equal 
inclination at the sides with the old course or 
channel, taken by them for the purposes of their 
navigation :—Held: (1) a duty was thereby cast 
upon the co. generally to repair the banks of the 
new channel; (2) mandamus would lie to compel 
them to repair though they might also be liable 
to indictment. 

(3) A mandamus having issued to compel the 
co. to repair & maintain the banks, they returned 
that they were not required by the statute, nor 
were otherwise liable to repair the banks; & that, 
as near as circumstances permittea, they had 
maintained the new course or channel of equal 
depth & breadth at the bottom, & of equal inclina- 
tion of the sides with the old course or channel :— 
Held: an insufficient return.—R. v. BRISTOL 
Dock Co. (1841), 2 Q. B. 64; 2 Ry. & Can. Cas. 
599; 1 Gal. & Dav. 286; 10 L. J. Q. B. 346; 
5 J.P. 546; 6 Jur. 216; 114 BE. R. 27. 

Annotations :—As to (2) Apld. R. v. Rathmines & Rathgar 
Improvement Comrs. (1864), 11 L. T. 281. Refd. York 
& North Midland Ry. o. R. (1853), 1 C. L. R. 119. 

931. Cleansing of drains.}]—-An incor- 
porated co. is authorised by Act of Parliament to 
make a navigable canal, the construction of which 
will interfere with an ancient drain. By one 
sect. of the statute the co. is required to make a 
drain on each side of the canel, & parallel there- 
with, in lieu of part of the ancient drain which will 
be destroyed. By another sect. the co. is required 
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to make such arches, tunnels, culverts, drains, or 
other passages, over, under, by the side of, or into 
the canal, & the trenches, streams & watercourses 
communicating therewith, & the towing paths on 
the sides thereof, of such depth, breadth, & 
dimensions as shall be sufficient to convey the 
water clear from the lands adjoining or lying near 
the canal, without obstructing or impounding 
the same; & to support, maintain, cleanse, & keep 
in repair all such arches, tunnels, culverts, drains, 

& other passages :—Held: (1) the drains made 

in pursuance of the former sect., in lieu of the 

ancient drain, are to be cleansed by the co., as 
well as those made in pursuance of the latter sect. ; 

& (2) a summary remedy given by the latter sect. 

in case of non-repair by the co., is applicable to a 

default in cleansing the drains made in lieu of the 

ancient drain.—PRIESTLEY v. Founns (1840), 2 

Man. & G.175; 2 Ry. & Can. Cas. 422; 2 Scott, 

N. R. 205; 133 BE. R. 710. 

Remedies for neglect—Injunction—Negative 
form of order.|—Sce INJUNCTION, Vol. XXVIII., 
p. 397, Nos. 257-260. 

932 Mandamus—Sufficiency of return.]— 
R. v. BRIstoL Dock Co., No. 930, ante. 

Statutory summary remedy.]—PRIEST- 

LEY v. Fouups, No. 931, ante. 

934. Indictment.|—R. v. Bristol Dock 
Co., No. 930, ante. 

935. Lease of canal by commissioners—Statu- 
tory duty to give notice to repair to lessees— 
Liability of commissioners for failure to give notice.] 
—A Canal Act enabling navigation comrs. to grant 
a lease of a canal contained a clause as follows : 
In case the lessees during the term should permit. 
the navigation to be out of repair, the comrs. ‘‘ are 
hereby authorised & required to give notice 
thereof to such lessees, etc., & in such notice to 
specify the particular repairs which ought to be 
done; & the comrs. may by such notice require 
that such repairs should be commenced, proceeded 
with & finished within reasonable periods to be 
named by the comrs., & in case the lessees shall 
neglect to commence, ctc., such repairs, etc., then 
it shall be lawful for the comrs. & they arc hereby 
authorised to take possession of the tolls, ctc., 
& to cause such repairs to be done under their 
own direction, & to pay the necessary expenses 
of making such repairs out of the tolls, etc.” 
The lease having been granted in pursuance of the 
Act, during its continuance one of the locks of 
the canal became out of repair, but the comrs. 
though they knew of the want of repair, gave no 
notice of it to the lessee though a sufficient time 
-had elapsed for the giving of such notice. A barge 
entered the canal while the lock was so out of 
repair, but was prevented from getting out again 
by the falling in of the lock :—Held: assuming a 
duty in the comrs. to give notice to the lessee to 
repair, they were not liable in an action by the 
owner of the barge for neglecting to give such 
notice, inasmuch as the detention of the barge was 
not a damage naturally flowing from their neglect. 

Semble: no action was maintainable against 
the comrs. for their neglect to give notice.— 
WALKER v. GOE (1859), 4 H. & N. 350; 28 Li. J. 
Ex. 184; 32 L. T. O. S. 336; 5 Jur. N.S. 737; 
7 W. R. 289, Ex. Ch. 

Annotation :—Mentd. Lagunas 
Syndicate, [1899) 2 Ch. 392. 
936. Liability for negligence.}]—-GAUTRET v. 

EGERTON, No. 925, ante. 
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SUB-SEcT. 6.—SUPPLY OF WATER. 
A. In General. 


937. Powers over watercourses— Land con- 
veyed voluntarily—Ordinary powers.]—The usual 
clauses in a canal or railway Act binding the 
proprietors to replace watercourses, etc., which 
they may remove or interfere with, only refer 
to land taken under the compulsory clauses of the 
Act; & where the land is conveyed to them 
voluntarily, they have the same powers over 
watercourses, ctc., without reference to the Act as 
any other person would have.—L&Es ». CALDER & 
HEBBLE NAVIGATION Co. (1844), 3 L. T'. O. S. 103. 

938. Land conveyed compulsorily.|— Lies rv. 
CALDER & HEBBLE NAVIGATION Co., No. 937, ante. 

939. Abstraction of water by adjoining owner— 
For purposes not authorised by statute—Prescriptive 
right—Foundation in grant.|—-Under a Canal Act 
mill owners within a specified distance of the canal 
were entitled to usc the water for the purpose of 
condensing the steam used for yuel ina their 
engines. In an action against such a mill owner, 
the declaration charged that he abstracted more 
water than was sufficient to supply the engine with 
cold water for the purpose of condensing the steam, 
& that he applied the water to other & different 
purposes than condensing steam. The plea alleged 
an user by deft., as occupier of the mill in the 
declaration mentioned, of the water as of right & 
without interruption for twenty years for other 
purposes than condensing steam, to wit, for tho 
purposes of supplying the boiler of the engine & 
of generating steam for working the engine & of 
supplying a certain cistern, to wit, a cistern on the 
roof of a certain engine house. The replication 
traversed the user as alleged in the plea. The 
evidence was, that deft. was the occupier of two 
mills, adjoining to cach other & occupied together, 
each having a separate steam engine. The “ old 
mill’? was erected in 1823 since which time deft. 
had used the water from the canal for twenty years 
for the purposes mentioned in the plea in respect 
of the “ old mill.’ The “ new mill’ was built in 
1829 & the water had been used as alleged in the 
plea for less than twenty years in respect of that 
mill. There was no cistern on the roof of any 
engine house, but there were various cisterns in & 
about the engine house in the old mill through 
which the water passed. The jury found that the 
two buildings formed one mill, & that there had 
been a twenty years’ user as of right by deft. :— 
Held: (1) the issue was divisible, & deft. was 
entitled to have the verdict entered for him, except 
as to the supplying a cistern on the roof of the 
engine house, as to which pltf. was entitled to 
enter a verdict with nominal damages; (2) the 
plea was bad, as the canal co. had no right to 
grant the water for other purposes than for 
condensing steam, & no such right could conse- 
quently be inferred from a twenty years’ user by 
deft.—RocHDALE CANAL Co. v. RADCLIFFE (1852), 
18 Q. LB. 287; 21 L. J. Q. B. 207; 19 1. T. 0.8. 
163; 16 Tur. 1111; 118 E. BR. 102. 


ions :-—.As8 to (2) Apld. National Guaranteed Manure 
sara Donald (1859), 2H. & N. 8; Creyke v. Hatfield 
Chase Corpn. (1896), 12:T. L. It. 383. . Neaverson 
e. Peterborough R. C., [1902] 1 Ch. 557. Reld. Modway 
Co. v. Romnoy (1861), 9 C. B. N.S, 575 5 Proston ag dg 
v. Fullwood L. B. (1885), 53 L. T. 718; Manchester Shi 
Canal Co. *. Rochdale Canal Co. (1899), 81 T. T. 472. 
Generally, Mentd. Carlyon v. Lovering (1857), 1 H. & N. 
784; Moore v. Webb (1357), 1 C. B. N. 8. 673; Birkdale 
District Electric Supply Co. v. Southport Corpn., [1926] 
A. C. 355. 











& flood-gates.—AITCITESON vv. 
to be flooded which before the con- | tho owner of such land for the damages cunal CouNTY (1896), 15 N. Z UL. it 
tructi ft anal ve | caused thereby, even although it Is BRUOK , ef da i 
been Gooded. ft le linble ty oatinensats under no statutory duty to repairthe | 483.—N.Z. 
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940. ——— Statutory authority — Extension to 
new works.|——-ROCHDALE CANAL Co. v. RADCLIFFE, 
No. 989, ante. 

941. -]}—The owners of an 
electric generating station, which was situated 
within 200 yards of the Birmingham & Fazeley 
Canal, held not entitled to take water from the 
canal for steam engines connected with their 
generating station.— BIRMINGHAM CORPN. v. BIR- 
MINGHAM CANAL NAVIGATIONS (1905), 21 T. L. R. 
548; 49 Sol. Jo. 586; 3 L. G. R. 1287. 

942. Pollution—Indictment for nuisance— 
Lease of canal—Liability of lessees.|— When statu- 
tory powers are conferred under circumstances in 
which they may be exercised with a result not 
causing any nuisance, & new & unforeseen circum- 
stances arise which render the exercise of them 
impossible without causing one, the persons so 
exercising them are liable to indictment. 

The Bradford Canal Co. were empowered by 
a Canal Act, to make a canal & supply it wit 
water from certain streams running into Bowling 
Mill Beck, & to make reservoirs for supplying the 
canal with water, & to do all things necessary for 
the making, improving, completing & using the 
navigation, doing as little damage as might be in 
the execution of the powers, & making satisfaction 
to the owners of lands, etc., for all damages by 
them sustained in or by the execution of the powers 
of the Act. In making the canal the co. supplied’ 
it with water from another stream called the 
Bradford Beck, & afterwards purchased mills on 
the Bradford Beck lower down the stream, & in 
1802 an Act was passed vesting the mills in them 
exempt from forfeiture incurred under the laws 
of mortmain. At some period since 1798 the 
supply of water to the head of the canal from 
Bowling Mill Beck was discontinued, & mainly 
derived from the Bradford Beck. In 1842, The 
Bradford Waterworks Co. were incorporated by an 
Act which restrained them from altering, diverting, 
or making use of the streams of water flowing into 
the Bradford Canal. By a further Act, the Corpn. 
of Bradford were invested with powers for draining 
& otherwise improving the borough; &, by a 
sect. of this Act were empowered to cleanse the 
Bradford & Bowling Mill Becks, etc.: provided 
that nothing in the Act.should authorise them to 
injure the Bradford Canal or divert any of the 
streams which supplied it with water. When the 
canal was first supplied with water from the 
Bradford Beck, & for many years afterwards, the 
water of that beck was pure, but within thirty or 
forty years the town of Bradford greatly extended 
& increased, & for many years & great number of 
the drains & sewers of the town emptied themselves 
into the Bradford & Bowling Mill Becks; & by 
reason of the water so diverted into the canal being 
in a foul & polluted state the canal became a public 
nuisance. The Canal co. having demised the canal 
in this state :—Held: their lessees were liable to an 
indictment for the nuisance, inasmuch as the local 
Act did not enjoin the co. to take the water of the 
Bowling Mill or Bradford Beck; & in authorising 
them to take it in a pure state the 6 pe did 
not contemplate their taking it in a polluted state. 

Qu.: whether the Canal co. were liable to an 
indictment for the nuisance during the lease.— 
R. v. BRADFORD NAVIGATION Co. (1865), 6 B. & S. 
631; 34 L. J. Q. B. 191; 29 J. P. 613; 11 Jur. 
N.S. 766; 18 W. R. 892; 122 BH. R. 1828. 


Annotations :—Expld. Saxby v.. Manchester & Sheffield Ry. 
ww P. 198, Refd 


(1869), L. R. 4.0. : , A.-G. v. Tod Heatley, 
1 Oh. 560. Mentd. Hill ». Metropolitan Asylum 


[i887 1 . 560. 
istrict Managers (1879), 4 Q. B. D. 483. 
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943. Liability of canal company 
during lease.|—R. v. BRADFORD NAVIGATION Co., 
No. 942, ante. 





B. Supply to Canal. 

944. Right to abstract water—Streams & time 
for abstraction limited by statute—Extent of 
limitation.]|—Where a ca co. were empowered 
to supply the canal with water from all streams 
whatsoever within the distance of two thousand 
yards, except as thereinafter mentioned, with a 
proviso that nothing should extend to authorise 
them to take water from certain specified streams 
between June 10 & Sept. 10, except only that if 
one of those streams should overflow, the same may 
be taken into the canal so long as such overflowing 
shall continue, & that all actions should be brought 
for any thing to be done in pursuance of the Act, 
or in the execution of the powers & authorities 
before given, within six calendar months after the 
fact committed ; or in case of a continuation of 
damages, within three calendar months after the 
committing such damages shall have ceased :— 
Held: the taking & continuing to take the water 
by the co. from the specified streams during the 
prohibited times, might, nevertheless, be so far a 
thing done in execution of the powers & authorities 
given them by the Act as to entitle the co. to the 
protection of the Act as to the time of commencing 
the action against them, & therefore an award 
which found that they did take the water from two 
of the specified streams, etc., during the prohibited 
times, & when the other streams did not overflow, 
& consequently that it was not done in pursuance 
of the Act, or in the execution of its powers & 
authorities, & therefore not within the protection 
of the Act as to the time of commencing the 
action, was ill—GaBy v. WILTs & BERKS CANAL 
Co. (1815), 3 M. & S. 580; 105 EB. R. 727. 
Annotations :—Apld. Blakemore v. Glamorganshire Canal 

Co. (1829), 3 Y. & J. 60. Mentd. Smith v. Shaw (1829), 

10 B. & C. 277; Wright ». Wales (1829), 5 Bing. 336 ; 

Palmer v. Grand Junction Ry. (1839), 3 Jur. 659. 

945. From mines—In_ consideration of 
carriage of minerals on canal.|—-Where a canal 
was made under a local Act, which did not give the 
ee ea paid power to appropriate the water raised 

y engines from mines near the canal, & another 
canal was made under a further local Act, which 
gave to the proprietors power to appropriate the 
water raised by engines from mines within 1,000 
yards of the canal, provided the produce of such 
mines were carried along some part of the canal, 
& these two canals were incorporated by a third 
local Act, but it was provided, that the clauses in 
the two former Acts should still be severally 
applicable to the canals made under those 
Acts respectively :—Held: the proprietors of the 
latter canal were not justified in taking the water 
raised from a mine within 1,000 yards of it, unless 
substantially the whole produce of the mine was 
carricd immediately from the mine along that 
canal, & it did not suffice to show that the whole 
produce was carried immediately from the mine 
along the canal made under the local Act, & one 
third was carried from that canal along the canal 
made under the further local Act.—FINcH ». 
BIRMINGHAM CANAL NAVIGATION Co. (1826), 5 
B. & C, 820; 8 Dow. & Ry. K. B. 680; 5 L. J. 
O. 8. K. B. 17; 108 E. R. 805. 

946. ——— Surface water flowing along open 
gutter—Diversion into sewer by local authority.!— 
A local board of health held not justified in 
polluting the surface water which flowed by an open 
gutter into a canal, by diverting it into a sewer, & 
passing the sewage into it. 

Where a c co. had a statutory power to 
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supply it with water out of such “ brooks, streams 
& watercourses as should be found within a certain 
distance ’ :—Held: it would be difficult to hold 
that the mere surface water of a road, not arising 
from any spring or natural certain supply, could 
fall within the Act, so far & to such extent, as to 
exclude a local board of health, under Public 
Health Act, 1848 (c. 63), from making a system 
of drainage essential to the district, which, 
offending against the rights of no one in any other 
particular, merely allowed to flow through gratings 
into the sewer the water collected on a public 
road from rain & from the overflowing of the 
surplus of the neighbouring houses, which water 
had therefore flowed down an open gutter into a 
canal.—MANCHESTER, SHEFFIELD, ETC. Ry. Co. 
v. WORKSOP BOARD OF HEALTH (1857), 23 Beav. 
198; 26 L. J. Ch. 345; 29 L. T. 0.8.6; 2175. P. 
aoe 3 Jur. N. S. 304; 5 W. R. 279; 53 EB. R. 
Annotation :— » A.-G. v. . Cc, 58), 

ole og weed A.-G. v. Birmingham B. C. (1858), 4 

947. From rivers.|—-(1) A co. incorporated 
by Act of Parliament for the purpose of making & 
maintaining a canal, & having powers under their 
Act to take water for the purpose of supplying the 
canal cannot by user acquire, under Prescription 
Act, 1832 (c. 71), 8s. 2, a prescriptive right to take 
the water for any other purpose. An easement 
to take water to fill a canal ceases when the canal 
no longer exists. 

(2) By a local Act, a co. was incorporated for 
the purpose of making a canal, & empowered to 
supply the canal with water from certain rivers. 
In 1824 the canal co. made a cut & erected on it 
a water wheel for pumping water into the canal. 
The canal co. occasionally used the water whecl 
to drive a bone crushing mill. In 1853 a second 
local Act, for converting the canal into a railway, 
after repealing the local Act, re-incorporated the 
co. for the purpose (inter alia) of making the rail- 
way. By one sect., it was enacted that ease- 
ments, etc., vested in the canal co., should after 
the passing, etc., be vested in the co. thereby 
incorporated for their absolute bencfil. By a 
further sect., that all ‘titles by possession ” 
acquired, etc., by the canal co. should be as good 
in favour of the co. thereby incorporated as the 
same were good immediately before the passing 
of that Act in favour of the canal co. A third 
sect. provided, that in case any of the works, etc., 
used for the purposes of the canal should in 
consequence of the stopping up of the canal be 
no longer required for the purposes of the Act, 
the works which should be no longer required 
might be sold by the co. in the manner provided 
by Lands Clauses Consolidation Act, 1845 (c. 18), 
with respect to the sale of superfluous lands. The 
canal having been stopped up & converted into 
a railway :—Held: on the conversion of the 
canal into a railway the right of the co. to the flow 
of water in the cut for driving the wheel ceased, 
& the railway co. could not convey to a purchaser 
any right to such flow.—NATIONAL GUARANTEED 
MANURE Co. v. DONALD (1859), 4 H. & N. 8; 28 
L. J. Ex. 185; 7 W. R. 185; 157 BE. R. 737. 
Annotations :—As to (2) Consd, Mason v. Shrewsbury & 

Hereford Ry. (1871), L. R. 6 Q. B. 578. Refd, Preston 

Corpn. v. Fullwood L. B. (1885), 53 L. T. 718; Acton 

L. B. v. North & South Western Junction Ry. (1893) 

37 Sol. Jo, 357. Generally, Mentd. Rigby °. ristol 

Corpn. (1860), 29 L. J. Ex. 359. 

Enlargement of canal—Alleged detri- 
ment to persons using river watel.)—See Sub- 
sect. 2, ante. 

48. ——— From another canal.]—The B. co. 


recently proposed to construct machinery which 
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should pump back some of the water coming from 

the W. level, & so would affect the supply to the 

S. & W. canal, but would not prevent: the existence 

& free use of the communication at A. The S. & 

W. co. filed a bill to prevent the construction of 

this machinery, alleging that it was contrary to 

the intention of the legislature, as shown in the 
various Acts, & to the deed of arrangement; & 
also contrary to the right which must now be 
taken as vested in the S. & W. co. by user & 
prescription :—Held: (1) the bill must be dis- 
missed ; (2) the powers granted by the Acts 
were granted for specific purposes, which were 
those of making & maintaining a free communica- 
tion between different. places by navigable canals ; 
& the ordinary doctrines as to the permissive 
use of water did not apply in such a case, & no 
grant could be made by the B. co. of the use of 
any water which might injuriously affect those 
purposes. Consequently no right by prescription 
could, in this case, have any foundation in grant. 

Nor could any prescriptive right by user be 

founded on the fact: that the B. co. had, for many 

years, allowed the water to pass out of the H. 

canal in a particular manner, so as to prevent 

the B. co. from afterwards improving its machinery 

& economising the water, for the water so passing 

into the S. & W. canal did not constitute a stream 

or watercourse within Prescription Act, 1882 

(c. 71), &, the object of the communication being 

fully secured, the proposed works were not an 

impending or an obstructing of the S. & W. canal, 
such as was prohibited by the Act.—-STAFFORD- 

SHIRE & WORCESTERSHIRE CANAL NAVIGATION 

PROPRIETORS v. BIRMINGHAM CANAL NAVIGA- 

TIONS PROPRIETORS (1866), I. BR. 1 WW. L. 2543 

35 L. J. Ch. 757. 

Annotations :—- As to (2) Apld. Creyke v. Hatfield Chase 
Corpn. (1896), 12 T. L. hk. 383. Consd, G. W. Ry. ». 
Solihul) R. D. C. (1902), 86 L. T. $82; York Corpn. »v. 
Lectham, [1924] 1 Ch. 557. Refd. 8. K. Ry. v. Cooper, 
[1922) 1 Ch. 213. Generally, Refd. Ayr Harbour Trus 
ve. Oswald (1883), 8 App. Cas. 623; Preston Corpn. t. 
Fullwood L. B. (1885), 63 1. T. 718; Jordeson v, Sutton 
Southcoates & Dry poo! Gas Co., [1898] 2 Ch. 614 ; County 
Hotel & Wine Go. v. L. & N.W. Ry., [1918] 2 K. B. 268, 
Birkdale District. Mlectric Supply Co. v. Southport Corpn., 
[1926] A. C, 355. 

949. -—— Prescriptive right—Prescription Act, 
1832 (c. 71).|—NATIONAL GUARANTEED MANURE 
Co. v. DONALD, No. 947, ante. 

950. -——.|] — STAFFORDSHIRE & 
WORCESTERSHIRE CANAL NAVIGATION PRO- 
PRIETORS v. BIRMINGHAM CANAL NAVIGATIONA 
PrRopRIETORS, No. 048, ante. 

951. Foundation in grant.]— 
STAFFORDSHIRE & WORCESTERSHIRE CANAL NAVI- 
GATION Propricrors v. BIRMINGHAM CANAL 
NAYVIGATIONS PROPRIETORS, No. 048, ante. 

.|)—A.-G. v. GRAND JUNCTION 

CANAL Co., No. 918, ante. 

953. Loss of right— Cessation of canal.|— 
NATIONAL GUARANTEED MANURE Co. v. DONALD, 
No. 947, ante. 

954. Interference with supply —- From under- 
ground springs.}—Though there 18 no remedy for 
the injury caused by sewers tapping underground 
springs, the ct. will interfere where it is shown 
that water is abstracted from definite channels 


flowing above ground. 

A sonal eas supplied from a pond fed by 
springs, & by streams flowing into it. A local 
board constructed a sewer with a branch running 
parallel to one of the streams & under the pond. 
The sewers tapped the springs so that the pond 
would no longer hold water, & affected the stream 


so that a great part of its water was absorbed :— 


Held: the latter injury was a ground for ag ct.’s 
DD 
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interference.—GRAND JUNCTION CANAL Co. v. 
SHuGAR (1871), 6 Ch. App. 483; 24 L. T. 402; 
35 J. P. 660; 19-W. R. 569, L. C. 

Annotations :—Expid. Bradford Corpn. v. Pickles, [1894] 3 
Ch. 53; Jordeson v. Sutton, Southcoates & Drypool Gas 
Co., {1899] 2 Ch. 217. Distd. English v. Metropolitan 
Water Board, [1907] 1 K. B. 588. Refd. Salt Union v. 
Brunner, Mond, [1906] 2 K. B. 822. 
955. From streams.]-—— GRAND JUNCTION 

CANAL Co. v. SHUGAR, No. 954, ante. 

956. Rights as riparian owner—Effect of 
previous sale of water by canal company.|—A co., 
which purchases the land of a riparian owner 
stands in the same situation as he did with respect 
to the water rights connected with that land. 
A. canal co. was established by certain Acts of 
Parliament. The Acts gave the canal pro- 
prietors rights as-to taking water from streams 
within the distance of 2,000 yards, for the purpose 
of making & maintaining the canal. They pur- 
chased a mill on a stream, from which they had 
the right to take water. In this way they became 
riparian owners. As such they were entitled to 
the flow of water from brooks & streams running 
into that stream, subject only to the rights which 
other riparian owners at the upper part of the 
stream might lawfully exercise. The directors 
of a waterworks co. purchased a mill on the upper 
part of the same stream & so became riparian 
owners as the owner of that mill had been. They 
not only used the water for the purposes & in the 
manner allowed by law to every riparian owner, 
but collected it into a permanent reservoir for 
the supply of an adjacent town, & claimed as their 
legal right, such a user of it :—Held: this use of 
the water by the directors of the waterworks co. 
was not a reasonable use of the stream, such as 
could justifiably be made by an upper riparian 
owner, & the canal proprietors, who were also 
riparian owners, whose flow of water was thereb 
affected, were entitled to come into equity, ff 
obtain an injunction to restrain this use of the 
water.—SWINDON WATERWORKS Co. v. WILTS & 
BERKS CANAL NAVIGATION Co. (1875), L. R. 7 
H. L. 697; 45 L. J. Ch. 688; 33 L. T. 613; 40 
J. P. 117, 804; 24 W. R. 284, H. L.3 varying 
S. C. sub nom. Witts & BERKS CANAL NAVIGA- 
TION Co. v. SWINDON WATERWORKS Co. (1874), 
9 Ch. App. 451, L. JJ. 


Annotations :-—Consd. Bonner v. G. W. Ry. (1883), 24 Ch. D. 
1; Roberts v. Gwyrfai District Council, (1899] 2 Ch. 
608. Apld. McCartney ©. Londonderry & Lough Swilly 

Ry., (1904) A. C. 301; Attwood v. Llay Main Collicries, 

(1926) Ch. 444. Refd. Owon v. Davios, [1874] W. N. 

ae ; Ormerod v. Todmorden Mill Co. (1883), 11 Q. B. J. 








957. ——- Action for wrongful diversion— 
Sufficiency of prey Re local Act empowered 
a co. to purchase lands for making & maintaining 
@ navigable canal, & contained provisions with 
respect to the conveyance of land, & its vesting 
in the co. on payment of the price assessed by 
compensation juries. It was also provided by 
the same Act, explained by another local Act, 
that manufacturers within a certain distance of 
the canal might, after notice to the proprietors 
of the canal, lay down pipes to supply their steam 
engines with water for the sole purpose of con- 
densing the steam used for working such engines ; 
& that, if any dispute should arise with any 
person desirous of taking water for the above 
purpose, or who should be in the use of taking 
the same, such dispute should be finally deter- 
mined by certain comrs. 

A declaration in case by the co. stated that the 
canal had been made & maintained by them in 
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pursuance of the Act; that defts., having steam 
engines within the prescribed distance of the 
canal, had, after notice to the co., laid down 
ipes communicating with the canal, & that defts. 
ad used the water drawn off by such pipes for 
other purposes than condensing the steam of their 
engines. 

It was objected in arrest of judgment, & after- 
wards on writ of error, that the declaration did 
not show any conveyance or ownership of the 
canal or water; nor did it show any invasion 
of a private right, or damage to such a right, 
inasmuch as the act complained of, if wrongful, 
was clearly prohibited by statute, so that a repeti- 
tion of the act could never be used as evidence 
that it was rightful; also that the remedy was by 
indictment as for the violation of a statutory 
provision; & further, that the complaint was a 
dispute over which the comrs. under the Act had 
exclusive jurisdiction :—Held:; (1) the declara- 
tion was good ; it must be taken that the co. was 
in possession of the canal; &, without averment 
of special damage, the wrongful act appeared to 
be a damage to the co.’s right; (2) the disputes 
over which the comrs. had jurisdiction were 
disputes with persons, either about to use or in 
the actual use of the canal water for a rightful 
purpose, as to the mode of taking such water, & 
the provision for reference to the Comrs. did not 
apply to a mere wrongful act; (3) even if such 
an act were within that provision, the superior 
cts. had concurrent jurisdiction.—ROCHDALE 
CANAL Co. vw. KING (1849), 14 Q. B. 122; 18 
L. J. Q. B. 293; 13 L. T. O. S. 321; 14 Jur. 16; 
117 BE. ht. 49; affd. sub nom. KiNG v. ROCHDALE 
CANAL Co. (1851), 14 Q. B. 136, Ex. Ch. 


‘Annotations :—As to (1) Refd. A.-G. v. Kingston-on-Thames 


Corpn. (1865), 34 L. J. Ch. 481 ;_A.-G. v. G. N. Ry. (1908), 
78 L. J. Ch. 577. As to (3) Refd. Coe v. Wise (1866), 
L. R. 1 Q. B. 711. Generally, Reid. Rochdale Canal Co. 
v. Manchester Ship Canal Co. (1901), 85 L. T. 585. Mentd. 

Rochdale Canal Co. v. Radcliffe (1852), 18 Q. B. 287. 

958. -|—ROCHDALE CANAL Co. 
v. WALMSLEY (1850), 14 Q. B. 136,n.; 117 1. R. 
56. 

959. —— Whether jurisdiction of canal 
commissioners exclusive.}—-ROCHDALE CANAL Co. 
v. KiNG, No. 957, ante. 

960. Acquiescence by canal company.|]— 
Defts., the owners of a cotton mill on the banks 
of a canal belonging to pltfs., were authorised, by 
the Act of Parliament under which the canal was 
made & pltfs. incorporated, to draw water, from 
the canal, for condensing steam, but not for any 
other purpose ; nevertheless, they used the water 
for other purposes. In consequence of which 
pltfs. brought an action & obtained a verdict 
against them, but only for nominal damages. 
Defts. moved to arrest the judgment in the action, 
but without success; &, afterwards, the judgment 
was affirmed on a writ of error in the Exch. Ch. 
Defts., however, continued to use the water as 
before. Whereupon the bill was filed for an 
injunction to restrain them from so doing. The 
answer stated a case of acquiescence on the part 
of pltfs. :—Held : pltfs. had sufficiently established 
their title at law, &, but for their acquiescence, 
they would have been entitled to the injunction, 
notwithstanding they had recovered only nominal 
damages in the action.—ROcHDALE CANAL Co. 
v. Kin@ (1851), 2 Sim. N. 8S. 78; 20 L. J. Ch. 
675; 15 Jur. 962; 61 BH. R. 270; subsequent 
proceedings (1853), 16 Beav. 630. 


Annotations :—Distd. Cooper v. Crabtree (1882), 20 Ch. D. 
589; London General Omnibus Co. v. Lavell (1900), 
83 L. T. 453. Refd. A.-G. v. Sheffield Gas Consumers 
Co. (1853), 3 De G. M. & G. 304; Archbold v. Scully, 
(1861), 9 B. L. Cas. 361; Davies’v. Marshall (1861), 1 
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Drew & Sm. 557; A.-G. v. Mid-Kent Ry. & S. E. Ry. 
(1867), 3 Ch. APP. 100; Goodson v. Richardson (1874), 
30 L. T. 142; Wilts & Berks Canal Navigation Co. v. 
Swindon Waterworks Co. (1874), 30 L. T. 443: Eardley 


v. Granville (1876), 3 Ch. D. 826: Elias v. th (1878), 
8 Ch. D. 521; L. C. & D. Ws 
413; Martin v. Price (1893), 73 L. a 292 88?» daca 
961. -!—By a Canal Act, mill owners 
were empowered to use the canal water merely 
for ‘condensing ’’ steam. In 1829 K., being 
about to erect a mill, applied to the co. for leave 
to take water for “‘ generating ”’ as well as ‘‘ con- 
densing.”” ‘The co. did not appear to have refused 
the application, & the pipes were laid down in 
the presence of their engineers. The mill being 
built on the principle of using the canal waters 
for both purposes, & having been used in that 
way down to the prescnt time, this ct., although 
the co.’s right had been established at law :— 
Held: they were bound by their acquiescence, & 
refused a perpetual injunction to restrain K. 
from taking water for the purpose of ‘‘ generating ”’ 
steam; an injunction was however granted as 
to another mill, acquiescence & encouragement 
on the part of the co. not having been established. 
—ROCHDALE CANAL Co. v. KING (1853), 16 Beav. 
630; 22 L. J. Ch. 604; 22 L. I. O. S. 73; 17 
Jur. 100L; 1 W. R. 278; 51 #B. R. 924. 
Annotations :—Refd. Beaufort v. Patrick (1853), 17 Beav. 
60. Mentd. McManus v. Cooke (1887), 35 Ch. I). 681. 
962, No acquiescence by canal company.| 
—ROCHDALE CANAL Co. v. Kina, No. 961, arte. 











C. Infringement of Rights of Private Persons. 


963. Liability of canal company for interference 
— Quantity diminished by new works.]—GLAMOR- 
Ser gen CANAL Co. v. BLAKEMORE, No. 909, 
ante, 

964. —— -}—By a canal Act, the owners 
of certain works called the Pentyrch works, 
were entitled to all the surplus water, or such as 
was not wanted for the purposes of the canal. 
By a subsequent local Act, the canal co. were 
required to finish the canal & all the works & 
extension of the same, within the space of two 
years, & were restricted from making any altcra- 
tions in the canal after the expiration of that 
time. After the expiration of the two years, the 
canal co. crected an engine for the purpose of 
forcing up water into the canal, by which the 
quantity of water was increased, the co. were 
enabled to pass down a greater number of barges 
than could have been passed down before the 
erection of this engine :—Held: this having had 
the effect of diminishing the quantity of surplus 
water, in consequence of the increased trade, was 
an injury to the owners of the Pentyrch works, 
for which they were entitled to recover con- 
sequential damages.— BLAKEMORE v. GLAMORGAN- 
SHIRE CANAL Co. (1835), 2 Cr. M. & R. 183; | 
Gale, 78; 5 Tyr. 603; 150 E. R. 57. 

Annotations :-—Mentd. Symons v. Blake (1835), 2 Cr. M. & 

R. 416; Christy v. Tancred (1842), 9 M. & W. 438 ; Hearn 


ve. Turner (1846), 2 C. B. 535; Beavan v. Cox (1850), 16 
L. T. O. 8. 65; inthe Estate of Crippen, [1911] P. 108. 
965. 


Refilling canal—-To raise sunken 
boats.|— LLEWELLYN v. SWANSEA CANAL NAVIGA- 
TION Co. PROPRIETORS, No. 966, post. 

966. To repair lock.}—(l) By an 
agreement a canal co. were authorised to open 
the sluices of a lock at other times than when 
boats or barges navigating the canal were passing 
through the lock, & to take water for the purpose 
of maintaining the navigation of the canal below 
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1. Grant of surplus water to operate 
mtll—Total stoppage of supply— 
Measure of damages.}-—BEACH v. JR. 


(1906), 37 Ss. C. R. 259.—CAN. 
m. —— Priority of interest of nari- 
ation.] — Surplus water mentioned 
fa a grant is what is not required for 
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the lock, paying to pltf. a weekly rent for each 

occasion when water was so taken. To this 

there was a proviso that the co. might once a 

year let out the water for the purpose of cleansing 

& repairing the canal & refilt it for seventy-two 

successive hours without paying rent. A boat 

having sunk in the lock, the water was let out of 
the pond below the lock, the boat emptied, & 
then the water was let into the lock & pond again : 

—Held: this was not a taking of the watef at o 

time other than when a boat was passing through, 

& Copseusnlty that pltf. was not entitled to claim: 

rent. 

(2) On another occasion the co. emptied the 
pond below the lock with a view of repairing 
another lock below, & on the repairs being done, 
they opened the sluices of the lock in question 
& let the water down to refill the pond :-—Held : 
there was a taking of the water for the purposes 
of maintaining the navigation, & plitf. was entitled 
to his rent.—LLEWELLYN v. SWANSEA CANAL 
NAVIGATION Co. PROPRIETORS (1857), 2 If. & N. 
509; 27 lL. J. Ex. 85; 29 L. T. O. S. 281; 3 Jur. 
N.S. 1005; 5 W. R. 763; 157 3H. R. 210, Ex. Ch. 

967. Disposal of waste water——Contrary to 
statutory requirement.]-— By a private Act it 
was provided that all the ‘ waste water’ of 
applts.’ canal, with certain immaterial exceptions 
therein mentioned, should be discharged into 
another canal, which had since become the pro- 
perty of resps. Applts. had for many years 
supplied water from their canal to various manu- 
facturing works situated near the canal :—dZleld : 
as applis. were a canal co., not ® waterworks 
co., ‘‘ waste water’? meant all water not legiti- 
mately needed for the purposes of navigation, 
& they might be restrained front so disposing of 
their water as to prevent it) from: passing into 
resp.’s canal,—ROCHDALE CANAL Co. uv. MAN- 
CHESTER Sup CANAL Co. (1901), 85 L. TT. 585, 
H. 1.3 affg. S. C. sub nom. MANCHESTER SHIP 
CANAL Co. ve. ROCHDALE CANAL Co. (1899), 81 
J. VT. 472, C. A. 

Annotations :~-- Refd. Wednesbury Corpn. 7. Lodge Holes 
Colliery ('o., J1907) 1 K. B. 78. Mentd. Neaverson vv. 
Peterborough R. D.C. (1902), 86 L. TT. 733. 

968. --——- Removal of silt~--Statutory justifica- 
tion.J—An Act of Parliament authorised the con- 
struction of a canal & cut, to be supplied with 
water from a river, & empowered the proprictors 
to do anything “ which they shall think requisite 
& necessary or convenient for .. . maintaining 
& using the canal & cut... doing as little 
damage as may be,” & making compensation 
as provided by the Act. A later Act authorised 
the construction of a tidal basin & entrances in 
counection with the canal, & extended the powers 
conferred by the earlier Act to such additional 
works. The proprictors of the canal drew water 
from the river through the canal to scour out 
silt which was deposited in the tidal basin & 
entrances & tended to choke them, & by so doing 
interfered with the supply of water to mills situated 
on the river :—Held : they were justified under the 
powers contained in the Act in su using the water, 
& the remedy of the mill owners was under the 
compensation clauscs.—HEDLER v. GREAT WEs- 
TERN Ry. Co. (1906), 96 L. T. 98, H. L. 
Enlargement of canal.j]—Sce No. 909, ante. 

969. Action to restrain by Attorney-General— 
Effect of laches.) —A.-G. v. GRAND JUNCTION 


CANAL Co., No. 918, ante. 











vigation, the intcrest of navigation 
having a prior claim to any mght of 
surplus water.—Moorg v. R. (Ont.) 
(1917), 16 Exch. Cc. Rn. 264.—C ° 
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Sect. foo and maintenance: Sub-sects. 


SUB-sECT. 7.—WORKING OF MINES AND 
MINERALS. 
Compensation—Right to support.|—See Com- 
PULSORY PURCHASE OF D, Vol. XI., pp. 158, 
159, Nos. 882-386 ; MINzEs, Vol. XXXIV., p. 700, 
No. 905. 
z~ Notice of intention to work minerals.|— 
See COMPULSORY PURCHASE OF LAND, Vol. XI., 
pp. 159~-161, Nos. 394—400. 
-——— When working stopped.|—See ComPuUut- 
ae oF LAND, Vol. XI., p. 161, Nos. 


SUB-SECT. 8.—NAVIGATION. 


970. Maintenance of navigation—Cleansing of 
canal—Matter obstructing navigation.]—Declara- 
tion in case against a canal co. stated that, by the 
canal Act, the co. was formed to make & maintain 
the canal, with power to take tolls, & all persons 
had free liberty to navigate the canal; &, if any 
boat should be sunk in the canal, & the owner or 
person having care of it: should not without loss 
of time weigh it up, it was, by the statute, to be 
lawful for the co. to weigh it up, & detain it till 
payment of expenses: that the co. completed 
the canal, & took tolls on it; that a boat sunk 
in the canal, so that vessels passed with difficulty 
in the day, & at night were in danger of running 
foul of it; that, although the co. could, & ought 
to, have requested the owner, etc., to weigh it 
up, &, if that was not done without loss of time, 
could, & ought to, have weighed it up, &, in the 
meantime, have caused a light or signal to be 
placed to enable boats to avoid it, yet the co. 
did not cause the owner, etc., to weigh it up, nor 
themselves weigh it up, nor place a light or signal : 
whereby pltf.’s boat, navigating the canal, ran 
foul of the sunken boat & was damaged :—Held : 
the declaration disclosed a sufficient duty & breach. 
—PARNABY v. LANCASTER CANAL Co., LANCASTER 
CANAL Co. v. PARNABY (1839), 11 Ad. & EL. 223 ; 
1 Ry. & Can. Cas. 696; 3 Per. & Dav. 162; 9 
L. J. Hx. 338; 113 B. R. 400, Ex. Ch. 


Annotations :-—-Distd. Ward _v. London & Blackwall Ry. 
1845), 6 L. T. O. 8. 125. Consd, Metcalfe ». Hetherington 
1855), 11 Exch. 257. Distd. Walker ». Goe (1859), 4 
- & N. 350. Apld. Thompson v. N. XK. iy. 1862), 2 
B. & 8. 119; Mersey Dock Tru-tees v. Gibbs, 

Dock Trustees v. Penhallow (1866), L. R. 1 H. L. 

Winch v. Thames Conservators (1874), L. R. 9 C. P. 378. 

Consd. Forbes vr. Lee Conservancy Board (1879), 4 ne uy 

ns 


116. Apld. R. v. Williams (1884), 9 App. Cas. 418. 3 
R. v. G. W. Ry. (1893), 62 L. J. Q. B. 572. Refd. Brown 
v. Mallett (1848), 6 C. B. 699; Pilbrow v. Pilbrow Atmos- 


pheric Ry. (1848), 56 C. B. 440; Johnson v. Mid. Ry. 
seen 4 Exch. 367; Genera] Steam Navigation Co. rv. 
orrison (1853), 1 C. L. R. 103; Holliday v. St. Leonard, 
Shoreditch Tere eed 11 C. B. N. S. 192; Hodgman 
». West Midland Ry. (1864), 5 B. & S. 173; The Excelsior 
(1868), L. R. 2 A. & KH. 268; Readhead v. Mid. Ry. (1869), 
L. R. 4 Q. B. 379; Gallin v. L. & N. W. Ry. (1875), L. R. 
10 2. B. 212; Fieming v. Manchester Corpn. (1881), 44 
L. T. 6517; Lowther v. Curwon (1887), 58 L. T. 168; 
The Bearn, (1906] P. 48; Bede SS. Co. v. River Wear 
Comrs., (1907] 1 K. B. 310: Latham v. Johnson & 
Nephew, [1913] 1 K. B. 398; Norman v. G. W. Ry., 
a) 1 K. B. 584; Licbigs’ Extract of Meat Co. v. Mersey 
ocks & Harbour Roard Walter Nelson, [1918] 2 K. B. 
381; British Petroleum Co. v. A.-G. for Ceylon, [1926] 
A. ©. 147. Mentd. Seymour v. Maddox (1851), 20 L. J. 
Q. B. 3827; Dutton v. Powles (1861), 2 B. & S. 174; 
iIndermaur v. Dames (1866), L. R. 1 0. P. 274; Sandys 
v. Florence (1878), 47 L. J. Q. B. 598 ; Hayward ». Drury 
Lane Theatre & Moss’ Empires, (1917) 2 K. B. 
Sutcliffe v. Clienta Investment Co., [1924] 2 K. B. 
cen v. Imperial London Hotels (1927), 137 L. T. 
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n. Interference with ation — 
Erection a Sixed bridge by eat com- the canal co., a 


pany. }—A bridge over a canal having 
me unsafe through the default of 
road co. made several co. commenced the erection of a fixed 


RAILWAYS AND CANALS. 


971. ——— ——— Matter not obstructing naviga- 
tion—Injurious to adjoining land.|—By a canal 
Act, a co. was incorporated for the purpose of 
improving the navigation of the river P., &, by 
a sect. of the Act, they were empowered to take 
tolls in respect of the transit or conveyance of 
goods upon it:—Held: in the absence of any 
express enactment on the subject, the co. were 
not charged with any liability not essential to 
the improvement of the navigation, &, therefore, 
were not liable to cleanse the river, or clear away 
weeds, which, though injurious to the adjoining 
landowners, were found to be beneficial to the 
navigation.—PARRETT NAVIGATION Co. v. ROBINS 
(1842), 10 M. & W. 593; 3 Ry. & Can. Cas. 383 ; 
12 L. J. Ex. 81; 73. P. 758; 152 EB. R. 608. 
Annotation :—Folld. Cracknell v. Thetford Corpn. (1869), 

L. R. 4 C. P. 629. 

972. ——- ——- ———_ ———.]—Defts. were em- 
powered by a private Act of Parliament to render 
navigable the river B., & to take tolls for the 
purpose of repaying the necessary expense. In 
the exercise of their power under the Act they 
erected staunches in the river, & the result of these 
combined with the natural growth of the weeds 
in the river & the accumulation of silt against the 
staunches, was that the river overflowed its banks, 
& damaged the pltf.’s land :—Held: thcre was 
no obligation on defts. to cut the weeds or dredge 
the silt’ unless it was necessary to do so for the 
benefit of the navigation, & pltf.’s remedy, if 
any, was not by action against them for not doing 
so, but by applying for compensation under the 
Act.—CRACKNELL v. THETFORD CORPN. (1869), 
L. R. 4 C. P. 629; 38 L. J.C. P. 353. 
aes :—Distd. Geddis vr. Bann Reservoir Proprictors 


; as. . Consd, Fleming v. Manchester 
Corpn. (1881), 44 L. T. 517. Mentd. Canadian-Pacific 
Ry. v. Roy (1901), 71 L. J. P. C. 51. 

973. For particular vessels—Under private 
Act.]—Under a private Act of 1858 it is provided 
that the comrs. thereunder shall maintain the 
navigation of the river so as to enable vessels 
usually navigating thereon to carry a burthen of 
40 tons at the least, & shall maintain the hauling 
paths & ways by the side of the river for hauling, 
towing, or drawing by men or with horses vessels 
using the navigation, etc.:—Held: although 
previous to the passing of the Act steam tugs 
were not in use upon the river, yet the term 
‘* vessels’ includes ‘‘ steamers,’ & the use of 
them upon the Trent is lawful.—MARTIN v. 
LEAVERS (1882), 46 J. P. 807. 

974. —— Navigable & defined access to main 
channel.|—In one of two actions heard together 
the canal co. sued applts. for tolls & ship dues 
for the passage of their vessels along the canal. 
In the other action applts. claimed a declaration 
that the canal co. were under a statutory obliga- 
tion to maintain a navigable & defined access to 
the main channel :—Held: pltfs. in the first 
action succeeded, & pltfs. in the second action 
failed, the canal co. having duly discharged their 
statutory obligation.—BRUNNER, MoNnD & Co. vw. 
MANCHESTER SHIP CANAL Co., A.-G. v. MAN- 
es Sup CANAL Co. (1923), 67 Sol. Jo. 575, 





975. Interference with navigation—Diversion of 
canal by railway company—Defective condition of 
railway company’s works—Statutory provisions for 
payment of damages.|—(1) A railway co. was em- 
powered by statute to divert a canal, & it was 
enacted that, if by any accident, or in the execu- 
tion of any works authorised by the Act, otherwise 


enileavours to get the bridge repaired, 
but all of them having failed, the road 
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than from the neglect or mismanagement of the 
canal co., or by reason of the bad state of repair 
of the railway co.’s works, the canal should be so 
obstructed that boats could not pass, the railway 
co. should pay the canal co., by way of ascertained 

es, £10 at least for every hour during which 
the obstruction should continue; & if it should 
continue beyond seventy-two consecutive hours, 
or should have been occasioned by any wilful 
act of the railway co., then at £20 per hour at least 
by way of ascertained damages: & that, in default 
of payment on demand made on the railway 
co.’s treasurer, etc., the canal co. might recover 
the sum by action of debt or on the case: but this 
clause was not to prevent their recovering special 
damage in respect of injuries by machines or 
engines on the railway, or of the acts or defaults 
of the railway co. in respect of which the lowest 
amount of liquidated damages was ascertained 
as aforesaid, though the special damage might 
exceed the liquidated damages; but, if such 
liquidated damages should have been paid, & 
any action for special damage should be brought, 
credit was to be given therein for such payment. 
It was also enacted that no action should be 
brought for any thing done or omitted to be done 
in pursuance of this Act, or in the execution of 
the powers or authorities given by it, without 
twenty days’ notice, nor unless the action should 
be brought within six calendar months next after 
the act committed, or, in case there should be a 
continuation of damage, then within six calendar 
months next after the doing such damage should 
have ceased :—Held: an action of debt for liqui- 
dated damages incurred by obstructing the canal 
was an action for something donc in pursuance 
of the Act; & the limitation clause applied. 

(2) The declaration stating that the canal, by 
means of defts’. works, became obstructed on a 
certain day, & continued so obstructed for ninety- 
nine hours next following, & defts. refused pay- 
ment when demanded :—Held: the time of 
limitation ran from the last obstruction, & not 
from the demand of payment.—KENNEr & AVON 
CANAL Co. v. GREAT WESTERN Ry. Co. (1845), 
7 Q. B. 824; 4 Ry. & Can. Cas. 90; 14 L. J. 
Q. B. $25; 9 Jur. 788; 115 Ki. KR. 698. 

976. ———_ ———- ——— Application of limitation 
clause.|—KENNET & AVON CANAL Co. v. GREAT 
WESTERN Ry. Co., No. 975, ante. 

977. Bridge — Maintenance of height— 
Liability of railway company.]—RHYMNEY Ry. 
Co. v. GLAMORGANSHIRE CANAL NAVIGATION Co., 
No. 143, ante. 

978. Liability of highway 
hea ie te Wain the year 1835, under the powers 
of a local Act, a new turnpike road was constructed 
& was carried over a canal, now owned by pitfs., 
by a bridge erected by the road trustees. This 
road ceased to be a turnpike road in 1875. The 
bridge, which was situate in a county borough, 
of which defts. were the highway authority, re- 
placed an accommodation bridge erected by pitfs. 
predecessors in title. Owing to mining operations 
the bridge & the canal subsided, & pltfs., acting 
reasonably for the protection of the canal, raised 
the banks, with the result that the level of the 
water came so near to the under-surface of the 
bridge that the latter became an obstruction to 
the navigation: the bridge was also dangerous 
to traffic passing over it. In an action by pltfs. 
in effect to compel defts. to abate the nuisance, it 














bridge, which would impede the 
navigation of the canal :—~Held: they 
had no right to do so.—Dunpas TOWN 


v. HAMILTON & 
(1871), 18 Gr. 


MILTON 
31 1 CAN. 


o. Contravention of canal regulations 
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was agreed between the parties that the bridge 
should be reconstructed at its original level, the 
cost of the work to be ultimately borne by the 
parties according to their respective legal liabili- 
ties :—Held: inasmuch as the obligation to re- 
construct did not authorise defts. to create a 
nuisance, they were liable for the cost of raising 
the bridge to its oriyinal level as well as for the 
cost of reconstruction.—NorTH STAFFORDSHIRE 
Ry. Co. v. HANLEY Coren. (1909), 73 J. P. 477; 
26 T. L. R. 20; 8 L. G. R. 375. 

979. ———- ——— Conversion of swing bridge into 
fixed bridge.]—A.-G. v. Nortn Easrern Ry. Co., 
No. 816, ante. 

980. Hidden obstruction—Chain picked up 
by tug’s propeller.}—While manceuvring to enter 
Eastham Lock in order to go into the Manchester 
Ship Canal, the C., the stern tug of the steamship 
O., grounded on the bank of the dredged entrance 
channel, constructed & maintained by the canal 
co., under the powers contained in the Manchester 
Ship Canal Acts, & her propeller picked up a 
chain, used for mooring dredgers, which was 
fastened to a ‘‘deadman”’ & lying on the bank. 
The President held that the approach to the lock 
was a public navigable highway ; that the chain 
was an obstruction to navigation; & that the 
canal co. were liable to the owners of the tug :— 
Held: even assuming the dredged entrance channel 
was a public navigable highway, it did not follow 
from the mere fact that the tug’s propeller picked 
up the chain that the chain constituted a nuisance 
or obstruction to navigation, nor that it constituted 
a trap if the case was regarded from tho point of 
view that the tug & tow were invitees; on the 
evidence the tug could not have picked up the 
chain unless she grounded on the bank & worked 
her propeller in the mud ; & in these circumstances 
the chain did not constitute cither a nuisance or 
obstruction or a trap.--THE CARLGARTU, THE 
OTARAMA, [1927] P. 08; 96 1. J. P. 162; 136 
L. T. 6183; 17 Asp. M. I. ©. 195, ©. A. 

981. Right of public to use steam power—Pro- 
vided no more than ordinary injury occasioned.j— 
The public have a right to use steam power in 
navigating public canals, provided it occasions, 
no more than the ordinary injury to it.—CASK 
v. MIDLAND Ry. Uo. (1859). 27 Beav. 2475; 28 
L. J. Ch. 727; 33.7. 0.8.30; 5 Jur. N.S. 1017: 
54 E.R. 96. 

982. Right to navigate—To what vessels con- 
fined.}—TueE Cariaarti, Tins OTARAMA, No. 
980, ante. 

983. ——— Whether right to ground on bank 
included.)—TuHE CARLGARTH, Tue OTARAMA, No. 
980, ante. : 

Duty to maintain security of navigation.|-—See 
Sub-sect. 5, ante. 





SUB-SECT. 9.—OTHER CASES. 


984. Damage to banks by adjoining owner— 
Conditions precedent to recovery by canal company 
—Banks in good repair when damage done. ]— 
By an Act of Parliament a canal co. were bound 
to repair the banks of the canal. In an action 
brought by the co. against the owner of adjoining 
land for digging clay pits upon his own land, & 
causing pitfs.’ banks to give way, there was some 
evidence to show that the bank was not in good 
repair; but the learned judge directed the Jury 
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—N ligence ulleged—No cause of 
cetion.} J AOQUES vw. NICHOLL (1866), 
25 U. C. I. 402.—CAN. 
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9. Sect. 3: Sub-sect. 1.] 


to find for pltfs. if they thought that the falling 
in of the bank was caused by defts. having dug 
clay-pits :—Held: pltfs. were not entitled to 
recover, unless at the time when the bank gave 
way it was in good repair, & that question not 
having been submitted to the jury, a new trial 
was granted.—STAFFORDSHIRE CANAL Co. v. 
HALLEN (1827), 6 B. & C. 317; 9 Dow. & Ry. 
K. B. 266; 4 Dow. & Ry. M. C. 320; 5L. J. 0.8. 
K. B. 154; 108 EB. R. 469. 

985. ——— Indictment—Special verdict—Decision 
of court.]—Indictment for a nuisance to a public 
canal navigation, established by statute in 1763. 
Special verdict, that the cana] was carricd across 
a river & the adjoining valley by means of an 
aqueduct & embankment, in which latter were 
several arches & culverts; that a brook fell into 
the river above its point of intersection with the 
canal; & that in time of flood the water which 
was then penned back into the brook overflowed 
its banks & was carried by the natural level of 
the country to the above-mentioned arches, 
& through them to the river, doing much damage 
to the lands over which it passed; that, except 
for the artificial embankments called fenders 
after mentioned, the arches in the aqueduct 
would be sufficiently wide for the passage of 
the river at all times but those of high flood, 
notwithstanding the increase of water by im- 
proved drainage of the country; that defts., 
occupiers of lands adjoining the river & brook, 
had, since the making the canal, aqueduct & 
embankment heightened certain fenders, con- 
structed from time to time as occasion required 
on their respective lands, so as to prevent the 
flood water from escaping over them; & that the 
water had consequently in time of flood come 
down in so large a body against the aqueduct & 
canal banks as to endanger them, & obstruct the 
navigation; that the fenders were not unneces- 
sarily high, & if reduced, many hundred acres 
would again be exposed to inundation :—Held : 
before the ct. could decide on the case, it should 
have been found, whether before the making the 
canal embankment the landowners exercised any 
right to raise the banks from time to time, so as 
to keep the water at all times in the ordinary 
channel & prevent its overflowing its banks in 
time of flood; or whether that practice com- 
menced since 1763, when the canal was com- 
menced, whether the course described by the 
special verdict, by which the flood water was 
conveyed into the river at a lower point, was the 
ancient & rightful course or not, whether or not 
the raising the fenders to the present height had 
become necessary in consequence of the con- 
struction of the aqueduct & embankment.— 
TRAFFORD v. R. (1832), 8 Bing. 204; 2 Cr. & J. 
265; 1 Moo. & S. 401; 2 Tyr. 201; 1L. J. Ex. 
90; 131 E. R. 379, Ex. Ch.; revag. S. C. sub nom. 
R. v. TRAFFORD (1831), 1 B. & Ad. 874. 
annotations :—-Consd. Gerrard v. Crowe, [1921] 1 A. C. 395. 

Refd. R. v. Great North of England Ry. (1846), 9 Q. B. 

315; Campbell v. R. (1847), 11_Q. B. 814; R. h 

worth (1861), 1B. & 8. 460; Ridge v. Mid. Ry. (1888), 

63 J. P. 55. Mentd. R. v. Derbyshire (1842), 2 Q. B. 

745; Tancred v. Christy (1843), 12 M. & W. 316; De 

Bode v. R. (1849), 14 Jur. 970. 

986. Maintenance—Whether liability continues 
after discontinuation of management,]—A railway 
co. managed a canal, collected the tolls, repaired 
the weirs & lock gates, & paid the rents due by the 
proprietors of the navigation :—Held: they were 
a railway co. “ ha the ement of” a 
canal within Regulation of Railways Act, 1873 


v. arles- 
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c. 48), s. 173; but, having discontinued the 
ae & collection of tolls before the date 
of an application seeking to enforce the provisions 
of that sect. against them, they had relieved 
themselves from liability to maintain the canal 
thereunder. As the co. had given no public 
notice of the relinquishment of their management, 
they were ordered to pay half the costs of appcts.— 
FosteER v. GREAT WESTERN Ry. Co. (1877), 3 
Ry. & Can. Tr. Cas. 14. 

987. Permissive only—Part of branch cut 
closed for want of repair—Whether re-opening 
compelled by mandamus.]-— A canal co. were 
authorised by their special Act, passed in 1793, to 
construct a canal for navigable purposes, to levy 
rates, & to construct, amongst other things, 
reservoirs & fecders for supplying the canal with 
water; & all persons were to have the right of 
navigating & using the canal on payment of the 
specified rates, the owners of adjoining lands 
having some special privileges of navigation. 
Under this powcr to make feeders, a cut or branch 
from the main canal, some seven miles in length, 
was begun, &, by a special Act passed in the 
following year, the co. were ‘authorised & 
empowered to make navigable” this cut, which 
was at first intended to act only as a feeder, & to 
make applicable to it the provisions of the previous 
Act as to the levying of rates & the rights of 
adjoining owners of land to use the branch. The 
branch was opened for traffic before the year 
1800, & continued to be used as a navigable cut 
or branch down to 1898, when, owing to the 
scarcity of water through drought, the co. drew off 
the water from the greater part of the branch for 
the supply of their canal, & that part of the 
branch had since been closed for navigable pur- 
poses & used only as a feeder; but the remainder 
of the branch, the two miles nearest the main line, 
had continued to be & was open & used for traffic. 
The co. refused to re-open the closed part of the 
branch for traffic. Upon an application by 
adjoining landowners, under the ‘reasonable 
facilities ’’ clauses of the Railway & Canal Traffic 
Acts, to compel the co. to re-open the whole 
branch for traffic, the co. proved that, having 
regard to the dwindling traffic on the branch, the 
very large cost necessary to reinstate it, & the 
extra cost of maintaining it, if opened, owing to 
the porous nature of the chalk soil through which 
it was constructed, the traffic would not be 
sufficient to compensate them for the outlay :— 
Held: (1) as the provision in the second Act to 
make the cut navigable was permissive only & 
not obligatory, & as the power under the earlier 
Act to make the branch as a feeder was not taken 
away by the power in the second Act to make it 
navigable, the co. were entitled to keep the cut, 
or any part of it, open as a feeder only, without 
thereby incurring any obligation to maintain & 
keep it open for traffic ; the mere fact that the co. 
kept a part open for traffic did not impose upon 
them the obligation of keeping the whole branch 
open for traffic; & (2) the ct. could not, under 
colour of giving reasonable facilities under the 
Traffic Acts, order the co. to work what they were 
not compellable to work, & were not in fact 
working; &, further, (3) upon the facts, as the co. 
had shown that the cost of restoring & maintaini 
the branch for traffic would be far in excess of any 
advantage likely to accrue either to appcts. & 
persons using the branch, or to the co. themselves, 
the facilities claimed were not ‘“ reasonable 
facilities.’’-——-ROTHSCHILD (LORD) v. GRAND JUNC- 
TION CANAL Co. (1904), 91 L. T. 386; 20 T. L. R. 
503; 12 Ry. & Can. Tr. Cas. 141. 





Part XITI.—Cana.s. 


Sect. 3.—CHARGES. 
SuB-SEcT. 1.—IN GENERAL. 


988. Right to make charges— Derived from 
special Act.]-——STouRBRIDGE CANAL Co. v. 
WHEELEY, No. 888, ante. 

989. ——— Contract with public—Ambiguity con- 
strued against company.]—STovurBRIDGE CANAL 
Co. v. WHEELEY, No. 8838, ante. 

990. ——- Conditions under which exercisable.] 
—Where by a statute a canal co. were empowered 
to take such rates as should be fixed at a general 
assembly of the proprietors, not exceeding 1d., etc., 
per ton, per mile, upon coal; & they were also 
empowered to reduce the rates at a general 
assembly held on certain notice ; but no reduction 
was to be made without the consent of the major 
pert in value of the proprictors ; a contract made 

y individuals with the co., but not at such 
general meeting, whereby in consideration that 
those individuals would make a navigable cut to 
convey water from their collicrics through land, 
not within the statutable line of the canal, into the 
canal, & convey the same to the co., the latter 
should permit them to carry their coals through 
the cut & along the canal, for 1s. per ton, the co. 
paying back 6d. per ton, is illegal & void ; (a) as a 
speculation by which the co. might gain ore or 
less than the legislature intended they should 
take under similar circumstances from the public 
in general; (6) as extending in effect the power of 
the co. to purchase land beyond the limits assigned 
by the Act; (ce) as enabling them to raise more 
capital than they were entitled by the Act to do, 
by means of paying for land or works by a total 
or partial sale of their tolls; which tolls arc made 
a security for the money subscribed or taken up 
on mtge. ; (d) because the tolls could in no instance 
be reduced but at a gencral assembly, etc.; & 
this in fact operates as a reduction of the tolls 
pro tanto.—LEES v. MANCHESTER & ASHTON CANAL 
Co. (1809), 11 Mast, 645; 103 H.R. 1155. 
Annotations :—Mentd. UWungerford Market Co. vt. City 

Steamboat Co. (1860), 3 Kk. & E. 365; Newcastle v. 

Worksop U. C., [1902] 2 Ch. 145. 

991. Waters to which right extends— 
Statutory limits..—Where, by a Canal Act, a toll 
of ls. per ton was imposed upon all coal, cte., 
navigated upon any part of the canal, from a 
place A., or from any place within two miles 
thereof :—Held: this only applied to voyages 
commencing within those limits, & no such toll 
was payable for coal loaded at a place more than 
two miles from A., although conveyed upon a part. 
of the canal within two miles of A.—BRITTAIN 1. 
CROMFORD CANAL Co. (1819), 3 B. & Ald. 139; 


106 EK. R. 613. 
Annotation :—Refd. Barrett ». Stockton & Darlington Ry. 
(1840), 2 Man. & G. 134. 


992. Channel connected with canal.| 
—I question whether we are entitled to look at 
the plan & book of reference. But, putting them 
aside, the words of the Act of Parliament are clear. 
The canal was extended to the navigable channel 
of the Exc; that was, the part navigable by the 
vessels frequenting the port, at the time the Act 
passed. Deft.’s vessels went beyond this, & 
entered a channel formed by the corpn., & kept 
up by them at great expense. We think that this 
was part of the canal, & that vessels using it were 
liable to toll (LorD DENMAN, C.J.).—-UXETER 
CoRPN. v. HARVEY (1847), 8 L. T. O. S. 410. 

993. ——— Navigable part of river connected 
with canal.]——By a local Act, pltfs. were empowered 
to make & maintain the river T. ‘‘ navigable for 
boats, barges, & other vessels, with proper cuts & 
deviations by the sides thereof,” from M. Quay 


jhe 
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to B. Pool, & from thence to make & maintain 
a canal navigable for boats, barges, & other vessels 
to T. Bridge, & to make & maintain a collateral 
cut or canal navigable for boats, barges, & other 
vessels from the intended canal to R. Mill; & in 
consideration of the great charge & expense which 
they must incur in making & maintaining the 
works, they were empowered to take from time to 
time, & at all times thereafter, so much per ton 
per mile for all minerals, merchandise & other 
soods, matters, & things whatsoever which should 
be carried “upon the navigation, canal & col- 
lateral cut, or any of them.”’ Vitfs. had expended. 
considerable sums of money in clearing & deepening 
the river from M. Quay to a point about a quarter 
of a mile below B. Pool, & had provided towing 
paths, ete., by the side thereof for the purpose 
of making the same navigable for boats, barges & 
other vessels; that part was always a public 
navigable tidal river; but they had not made the 
canal nor the collateral cut :—Held: they were 
entitled to recover tolls in respect of the carriage 
of goods over that. part. of the river which they had 
so made navigable for boats, barges & other 
vessels.—TAMAR MANURI NAVIGATION Co. t. 
WAGSTAFFE (1803), 4B. & S. 288; 2 New Rep. 
421; 32 1. 3. Q. B. 295; 27 2. PP. 6143 9 Jur. 
N.S. 13243 11 W. OR. 9515 122 E.R, 467. 


994, ——-- Evidence of right—-Clauses in special 
Act.J—Ixerrern Conpn. vt. HARVEY, No. 002, arte. 
995. -—-- — - Parllamentary plan— & book of 


reference to plan.J---HExeTrer Corn. v. LIARVEY, 
No. 902, ante. 

|—Nee, also, Kvipience, Vol. XXII, 
319, 350, 364, Nos. 1017, $531, 3660, 


ee ee ie 





25, 


pp. 1 
3709. 

996. For what purposes levied—Reimburse- 
ment of expenses—-Expenses of works erected for 
necessary purposes.|—By an Act. for making & 
maintaining the Glamorganshire Canal, power 1s 
given to the eanal co. to make all such works as 
they shall think necessary & proper for “ effecting, 
completing, maintaining, improving, & using the 
canal, & other works’? 3 & the co. were required 
to lay before the sessions an account of the sums 
expended in making & completing the canal, up 
to the time of its completion; & after that, an 
annual account of the rates collected é& of the 
charges & expenses of supporting, maintaining, 
& using the navigation & its works; & the 
sessions are authorised, in case ib appears to them 
that the clear profits exceed the percentage limited 
by the Act on the sums mentioned in the first 
account to have been expended by the co., te. in 
making & completing the canal & its works, to 
reduce the canal rates:—--Held: the sessions, 
even after the period fixed for the completion 
of the canal, & after the first account delivered of 
the capital expended in the undertaking, & on 
which the dividends were to be calculated, were 
not authorised to reject charges & expenses, stated 
in the annual account of disbursements, for new 
works, such as a reservoir & stcam engine, which 
the co. deemed necessary, & proved by evidence 
to have been erected for the support & improve- 
ment of the original line of canal, & for the better 
supplying it with water in dry seasons. Though 
it seemed that if the new works had been shown 
to be merely colourable, & erected for purposes 
collateral to the navigation authorised by the Act 
of Parliament, such charges would have been 
rightly rejected by the sessions.~— lt. v. GLAMOR- 
GANSHIRE CANAL Co. (1810), 12 Hast, 157; 104 


E. R. 62. 
Annotation :-—Reid, Blakemore t. Glaworganshire Canal 
Co. (1835), 2 Cr. M. & NR. 133. 
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Sect. 3.— Charges: Sub-sects. 1, 2 & 3.] 


987. —— Expenses of works erected for 
collateral purposes.] — R. v. GLAMORGANSHIRE 
CANAL Co., No. 996, ante. 

998. —— Power of sessions to revise 
expenses.|—R. v. GLAMORGANSHIRE CANAL Co., 
No. 996, ante. 

999. J—R. v. GLAMORGANSHIRE JJ., No. 
014, ante. 


Tolis on railway auxiliary to canal—Fixed by 
Canal Act.|—-See No. 27, ante. 











SuB-sECT. 2.—-AMOUNT OF CHARGES. 


See Canal Carriers Act, 1845 (c. 42); Canal Tolls 
Act, 1845 (c. 28); Railway & Canal Traffic Acts, 
1854 (c. 31), & 1888 (c. 25). 

1000. Reduction of charges—-What consent 
necessary —- Majority of proprietors — General 
assembly.]|—-LEES v. MANCHESTER & ASHTON 
CANAL Co., No. 990, ante. 

1001. —— Two-thirds of proprietors— 
Voting by proxy.]—An Act of Parliament provided 
that the M. canal co. should not take any higher 
or greater rate of tonnage than should, for the 
time being, be taken by the B. canal co.; & the 
latter, by a resolution at a general assembly, & 
under their common seal, reduced their tolls :— 
Held: the M. canal co. could not question col- 
laterally the validity of such resolution, but were 
bound by it. 

The B. canal co.’s Act directed that no reduction 
of the tolls should take place, unless assented to by 
two-thirds of the proprietors; but allowed them 
to vote by proxy, a form for which instrument 
was given by the Act. Qu.: whether such 
instrument requires to be stamped.—MOoNMOUTH- 
SHIRE CANAL Co. v. KENDALL (1821), 4 B. & Ald. 
453; 106 Hi. R. 1003. 

Annotation :—Mentd. R. vr. Kelk (1840), 12 Ad. & El. 559. 

1002. ——— Company guaranteeing canal 
dividends.|—Under an Act in 1846 the B. canal co. 
were authorised to charge certain tolls, rates, & 
dues for goods traffic in respect of the canals & 
other works of the co., & were prohibited from 
making an order to reduce, advance, or otherwise 
vary all or any of such tolls, rates, or dues, without 
the consent of a railway co., who guaranteed that, 
if the income of the canal co. in any year was 
insufficient to pay a dividend of 4 per cent. on the 
capital of the canal co., the railway co. would 
make up the deficiency. The B.c co. was one 
link in a chain of canals owned by various com- 
peur & forming a continuous line of navigation 

etween two points. In pursuance of an applica- 
tion made to them by one of those cos. the railway 
comrs., under Regulation of Railways Act, 1873 
(c. 48), s. 11, made an order allowing through 
rates for goods traffic between those two points, 
the effect of which would be to reduce the tolls 
of the B. canal co. below the maximum allowed 
by the Act of 1846, & below the amounts thereto- 
fore charged by the co. The railway co. were not 
represented before the comrs., & did not consent 
to the order or to any variation of the tolls :— 
Held: the order was made without jurisdiction, 
& must be restrained by prohibition; (1) (KELLY, 
C.B.) because the comrs. could not make an order 
affecting the liability of the railway co. under 
their guarantee without at least hearing them ; 
(2) (Potitock, B., & Hawkins, J.) because the 
consent of the railway co. had not been obtained, 
& Regulation of Railways Act, 1873 (c. 48), gave 
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the comrs. no power without such consent to 
reduce the tolls, rates, or dues as authorised by the 
Act of 1846.—WaRwIckK CANAL Co. v. BIRMING- 
HAM CANAL Co. (1879), 5 Ex. D. 13 nom. 
Re Warwick & BIRMINGHAM CANAL Co. v. BIR- 
MINGHAM CANAL Co., Ea p. BIRMINGHAM CANAL 
Co. & Lonpon & NoRTH WESTERN Ry. Co., 
48 L. J. Q. B. 550; 3 Ry. & Can. Tr. Cas. 324 ; 
sub nom. Re Warwick & BIRMINGHAM CANAL 
NAVIGATION Co. OF PROPRIETORS’ APPLICATION 
& WARWICK & NAPTON CANAL NAVIGATION Co. 
OF PROPRIETORS v. BIRMINGHAM CANAL NAVIGA- 
TION Co. oF PRopRIETORS, 40 L. T. 846. 

Annotation :—Generally, Mentd. R. v. County of London JJ. 

& LL. C. C., [1894] 1 Q. B. 453. 

1003. ——— Proviso for proportionate reduction— 
Whether proviso applicable to advances.|—R. v. 
GLAMORGANSHIRE CANAL Co. (1837), 3 Ry. & 
Can. Cas. 16. 

1004. ——— Subsequent increase in case of neces- 
sity.]|—(1) Where, by a Navigation Act, certain 
rates & duties were imposed on coals, etc., landed. 
within a certain district, to be paid to comrs. 
therein named ; & the comrs. were empowered to 
sue in the name of their clerk for the time being 
for ‘‘ any penalty or sum of moncy due or payable 
by virtue of the Act’ :—Held: an action of debt 
might be brought in the name of the clerk for 
arrears of rates & duties; although, by another 
clause, a power was given of detaining & selling 
the vessel & goods in case of neglect or refusal to 
pay the rates & duties. 

(2) The Act directed, that any surplus of rates 
remaining in the hands of the comrs. should be 
annually invested in the funds until it should 
amount to £3,000, & that after that sum should 
be invested they should reduce the rates, so as they 
should not, together with the dividends of the 
£3,000, exceed the charges annually expended in 
carrying the Act into execution:—Held: the 
comrs. had impliedly a power, after so reducing 
the rates, also to raise them again in case of 
necessity ; (3) after the passing of 5 & 6 Will. 4, 
c. 63, the comrs. had power to levy the rates by 
the ton, they having been previously levied by the 
chaldron, without first applying to the sessions for 
an inquisition under sect. 14 of that Act.—GooDy 
v. PENNY (1842), 9 M. & W. 687; 11 L. J. Ex. 
289; 152 BE. R. 290. 

Annotalions :—As to (1 ’s Distd. Smith v. Cartwright (1851), 


6 Exch. 927. dato (3) Refd. Phillips v. Williams (1901), 
18 T. L. R. 223. 
1005. ——— Necessary party not represented 


when order made.|—WARWICK CANAL Co. v. BIR- 
MINGHAM CANAL Co., No. 1002, ante. 

1006. Amount regulated by charges of another 
company—Resolution of other company to reduce 
charges — Whether binding.] — MONMOUTHSHIRE 
CANAL Co. v. KENDALL, No. 1001, ante. 

1007. Measure on which charges based—Statu- 
tory alteration—Adoption of new measure—Neces- 
sity for inquisition by sessions.]|—Goopy v. PENNY, 
No. 1004, ante. 

1008. Varying rates—On different commodities 
—Rates applicable to empty boats.] — HoOLLINs- 


ri v. LEEDS & LIVERPOOL CANAL Co., No. 1012, 
post. 
10098. ———- ——— ‘‘ Merchandise.’’]—-A naviga- 


tion Act imposed a toll on “ every ton of butter or 
other goods, wares, merchandises, & commodities,”’ 
& a lower toll on ‘‘ every ton of coals, cinders, 
lime & limestone, stone, gravel & manure.” 
Blocks, cut with wedges from the quarry, & there 
reduced to certain dimensions according to order, 
& squared with a pick axe, to be used as railway 
sleepers, each being, after such preparation, 
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worth 9d. more than unwrought stone of the same 
weight, were held liable to the toll as stones only, 
not as merchandise.—FisHER v. LEE (1840), 12 
Ad. & El. 622; 1 Arn. & H. 11 ; 4 Per. & Dav. 
a 10 L. J. Q. B. 1; 4 J. P. 687; 113 BE. R. 


1010. |—A navigation Act gave 
& toll of 1d. per ton on “ stone, pebbles, sand, clay, 
manuré, limestone,” & of 3d. per ton on “ other 
goods, wares & merchandise” not before men- 
tioned :—Held: coprolites, which are fossil sub- 
stances generally supposed to be the dung of 
animals, & which produce when mixed with acid 
60 per cent. of phosphate of lime & 40 per cent. 
refuse, & are then used as manure, were not stone 
or manure within the Act, but came within the 
class of ‘‘ goods, wares & merchandise.’”’—DANT 
v. MOORE (1863), 9 L. T. 381; 27 J. P. 759. 

1011. ——- On different parts of canal—Power 
to levy uniform rate.|—-By a Canal Act, defts. 
were empowered to make a canal, to be called the 
Union Canal, from I. to N., with a cut from G., a 
point in the line, to M. It being found impractic- 
able to carry the work to N., another Act was 
passed, enabling them to vary the line of the cut 
from G. to M., which was done accordingly. A 
third Act was afterwards passed for joining the 
Union Canal to the Grand Junction Canal, by 
means of a canal from G., to be called the Grand 
Union Canal; which was also done. By the 
Canal Act, defts. were authorised to receive for 
coal, navigated upon the Union Canal & cut, a 
Inileage tonnage of 24d., so as not to exceed a 
certain sum, 5s. By the third Act, it was enacted, 
that they should not be entitled to receive more 
than 2s. 6d. per ton for coal navigated on the 
Union Canal, & thence on the Grand Union Canal 
for a certain specified distance, to H.; & 2s. ld. 
if carried beyond that distance. A mandamus 
issued, reciting that M. was aggrieved by the 
tonnage taken by defts. on coal being higher from 
L. to M. by G., than if it were carried, after 
passing G., upon the Grand Union Canal; & 
commanding defts. to establish a uniform rate of 
tolls along the whole of their line, or to take ton- 
nage on coal from L. to M. only in proportion to 
that carried from L. to G. & afterwards upon the 
Grand Union Canal, so long as they took less than 
the 2s. 6d. & 2s. 1d. on coal carried from L. to G. 
& afterwards upon the Grand Union Canal. The 
return to the mandamus denied the demand & 
receipt of unequal tolls. <A traverse to the return 
re-asserted these particulars :—Held: the first 
Act having authorised a mileage toll, & the last 
Act prohibiting in certain cases more than a certain 
amount of gross toll, the power of making a 
uniform rate of toll was expressly taken away 
from defts., & the first Act having imposed such 
mileage toll on coal on the whole line of the 
Union Canal & cut, & having only exempted it 
from such toll if it passed along the Grand Union 
Canal, the original toll still prevailed from L. to M. 
on the Union Canal.—CLARKE v. LEICESTERSHIRE 
& NORTHAMPTONSHIRE CANAL Co. (1845), 6 Q. B. 
898; 3 Ry. & Can. Cas. 730; 4 L. T. O. S. 435; 
9 Jur. 215; 115 BE. R. 339, Ex. Ch.; affg. S. C. 
sub nom. R. v. LEICESTERSHIRE & NORTHAMPTON- 
aaee UNION CANAL Co. (1842), 3 Ry. & Can. 

as. 1. 


Annotation :-—Mentd. R. ov. Marshland Smeeth & Fen 
District Comrs., [1920] 1 K. B. 155. 


Through tolls.|—See CARRIERS, Vol. VIII., pp. 
158 et seq. 

Preferential rates generally.] — See CARRIERS, 
Vol. VITI., pp. 165 et seg. 
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SUB-SECT. 3.—Wuat TRAFFIC 18 CHARGEABLE, 
1012. Empty boats.—A Canal Act directed, 
that no boat navigating therein, which should not 
be capable of carrying a greater burden than 
20 tons, or which should not have a loading of 
20 tons on board, should be allowed to pass 
through the locks, unless on payment of tonnage 
equal to a boat of 20 tons:—Held: (1) this was 
not confined to boats carrying some loading, but 
empty boats came within the clause, & for them 
toll was payable as on boats having a loading of 
20 tons; (2) the Act having imposed different 
rates of toll on different goods carried along the 
canal, the tonnage on an empty boat was to be 
calculated at the lowest rate applicable to any 
species of goods.—HoLLINsHEAD v. LeEeps & 
oe CANAL Co. (1818), 2B. & Ald. 66; 106 
. R. 291. 


Annotation :-—<As to (1) Dbtd. Leeds & Liverpool Canal 
pen aeetion Co. v. Hustler (1823), 2 Dow. & Ry. K. 3B. 


1013. J—A Canal Act directed that no 
boat navigating thercon of less burden than 20 
tons, or which should not have a loading of 20 tons 
on board, should be allowed to pass through any 
of the locks unless on payment of tonnage equal 
to a boat of 20 tons :—Held: this clause did not 
impose a toll upon empty boats.-—LeEDs & LIVER- 
POOL CANAL Co. v. HUSTLER (1828), 1B. & C. 424 ; 
2 Dow. & Ry. K. B. 556; 107 1. R. 157. 
Annotations :-—Refd. Barrett v. Stockton & Darlington Ry. 

(1840), 2 Man. & G. 134. Mentd. Pricstloy v. Foul 
. (1840), 2 Ry. & Can. Cas, 422. 

1014. Empty on return journey—Outward 
journey toll-free.)}—A Canal Act empowercd the 
co. of proprictors to take, for tonnage upon all 
coals, stones, timber, corn, ctc., & other goods, 
wares, & commodities whatsoever, which should 
be navigated or conveyed upon the canal, such 
rates & duties as they should think fit, not exceed- 
ing the sum of 24d. for every ton, on entering into 
or passing out of the canal at its junction with the 
river Trent; & also, not exceeding the sum of 
1§d. per mile for every ton of coal, stone, timber, 
corn, ete., & other goods, wares, & commadities, 
except all dung, soil, marl, ashes & other manure, 
other than lime, which should pay half the tolls, 
& except gravel, stone, or other materials for 
mending the roads, which should pass toll-free, 
which should be navigated or conveyed upon the 
canal. A subsequent sect. provided, that no boat 
or vessel should pass through any lock to be made 
under the Act, without the consent of the co. of 
proprietors, unless such boat or vessel should pay 
a duty or rate equal to what would be paid by a 
vessel loaded with a burden of 30 tons, unless 
waste water should be running over the regulating 
weir of such lock, or unless such vessel should be 
returning after having passed on the canal with a 
greater burden than 40 tons:-—Held: a boat 
laden with a burden of manure, though greater 
than 30 tons, was entitled to navigate the canal, 
& to pass at any time through the locks, without 
payment of any toll whatever.—GRANTHAM CANAL 
Co. v. LIALL (1845), 14 M. & W. $80; 3 Ry. & Can. 
Cas. 722; 15 L. J. Ex. 63; 61. T. O. 8.174; 10 
J. P. 778, Ex. Ch.; affy. 8S. C. sub nom. HALL v. 
GRANTHAM CANAL Co. (1844), 13 M. & W. 114. 

1015. Gravel.]—Under a Canal Act, imposing & 
toll “‘ on coals, lime, timber, bricks, stone, & all 
other goods, wares, or merchandise whatsoever, | 
gravel & materials for the repair of turnpike roads 
are liable to toll.—CoOULTON v. AMBLER (1844), 13 
M. & W. 403; 3Ry. & ET ain 724; 141. J. Ex. 
10; 95. P. 153; 153 Bb. RR. : 

1016. Materials for repairing roads.|—-COULTON 








_ v. AMBLER, No. 1015, ante. 


412 


Sect. 3.—Charges: Sub-sects. 3 & 4. Sect. 4: Sub- 
sects. 1, 2,3,4,5 &6. Sect. 5.] 


1017. Boats carrying manure.) — GRANTHAM 
Cana Co. v. HALL, No. 1014, ante. 

1018. ]—By a Canal Act, the Grand 
Junction Canal co. were empowered to take tolls 
for the passage of manure between Braunston & 
Brentford. By one sect., persons occupying lands 
through which the canal pee might carry 
manure without payment. By a second Act for 
making a cut to Buckingham, the powers & 
authorities mentioned in the former Act, were to 
be exercised by the co., & by the owners of lands 
on the new cut, as if re-enacted, & the like ex- 
emptions were to be allowed. By a third Act 
reciting the first-mentioned Act, the co. were 
empowered to make a cut to Paddington; & the 
several powers, authorities, matters & things in 
the recited Act contained, except the rates, were to 
be used & exercised by the co., & applied for 
making the cut & for ascertaining tolls, & in all 
respects as if re-enacted, & as if the cut had been 
part of the works authorised to be made by the 
first Act. By a fourth Canal Act for making a 
cut from Watford to St. Alban’s reciting the 
before-mentioned Acts, the powers granted thereby 
were to be exercised by the co., & by the owners of 
lands as if re-enacted, & the like exemptions were 
allowed :—Held: on the construction of the third 
Act, persons occupying lands on the Paddington 
Cut could not carry manure on the canal free from 
toll—TAME v. GRAND JUNCTION CANAL PRO- 
PRIETORS (1856), 11 Exch. 786; 25 L. J. Ex. 222 ; 
26 L. T. O. S. 261; 2075. P. 620; 156 E. R. 786. 
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SuB-sECT. 4.— REMEDIES FOR NON-PAYMENT OF 
CHARGES. 

1019. Distress—By statute -— Whether bar to 
anit of debt.]|—Goopy v. PENNY, No. 1004, 
ante. 

—— Without authority.|—-See Distress, Vol. 
XVIII., pp. 366, 367, No. 1052. 

-]—See, also, DistTRESS, Vol. XVIII., p. 428, 
Nos. 1655, 1656. 





SecrT. 4.—POWERS. 
SUB-SECT. 1.—POWER TO BE A CARRIER. 
See Canal Carriers Act, 1845 (c. 42); Railway 
& Canal Traffic Act, 1854 (c. 31), s. 7. 


SUB-SECT. 2.—LEASES OF CANALS AND TOLLS. 

See Canal Carriers Act, 1845 (c. 42), ss. 8-11; 
Cheap Trains & Canal Carriers Act, 1858 (c. 75), 
s.3; Cheap Trains & Canal Carriers (Amendment) 
Act, 1860 (c. 41). 

1020. Lease of tolis—Ultra vires—Acquiescence 
by shareholders—Whether agreement impeach- 
able.|—The comrs. of a canal make an agreement 
for letting the tolls, not warranted by the Act 
under which they derive their authority, & 
prejudicial to an interest expressly reserved by 
the Act to the public; this agreement is 
acquiesced in for forty-seven years, without com- 
plaint on the part of any of the shareholders, &, 
during that period, the lessee remains in un- 
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disturbed possession of the tolls. Semble: (1) 
after such acquiescence, it is not competent to 
shareholders, in respect of their private interest, 
to impeach the agreement. Semble: (2) though 
the public interest could not be bound by the 
agreement, nor by the acquiescence of the share- 
holders & comrs., it is not competent to share- 
holders to impeach that agreement in respect of 
such public interest.—GRAY v. CHAPLIN (1826), 2 
Russ. 126; 38 E. R. 283, L. C. 
Annotation :— As to (1) Refd. Bedford v. Ellis, [1901] A. C. 1. 
1021. Power to take lease—Whether included 
in transfer of ‘‘rights, powers & privileges.’’|— 
By an Act of 1846 a railway co. was authorised 
to purchase the 8S. canal, & was bound to maintain 
the canal & keep it open for traffic when pur- 
chased. By this Act it was provided, that as 
goon as the purchase was completed the railway 
co. might exercise all the rights, powers & privi- 
leges which the canal co. might before the sale 
have exercised in relation to the canal under any 
Acts relating to the canal which might be in force 
at the time of the conveyance. The canal co. did 
not, before the sale, take any steps to adopt the 
powers of 8 & 9 Vict. c. 42. After the purchase 
the railway co. proceeded, under sect. 8 of the 
last-mentioned Act, to take a lease of the tolls of 
the W. canal. The clerk of the G. canal co., 
which was likely to be injured by the granting of 
the lease, took shares in the railway co. & filed a 
bill, on behalf of himself & the other shareholders, 
to prevent the acceptance of the lcase, as being 
ultra vires :—Held: by the purchase of the 8S. 
canal the railway co. had become a canal co., so 
as to be entitled to avail itself of the powers given 
to canal cos. by 8 & 9 Vict. c. 42, & the taking of 
such lease was therefore not ultra vires; qu.: 
whether, if the acceptance of the lease had been 
ultra vires, the ct. would have declined to interfere, 
on the ground that the bill was filed by the nominee 
of another co. with a view solely to the interests 
of that co.—RoGERs v. OXFORD, WORCESTER & 
WOLVERHAMPTON Jiy. Co. (1858), 2 De G. & J. 
662; 44 B. R. 1146, L. JJ. 
Annotations :-—-Consd. Hare v. L. & N. W. Ry. (1861), 2 
John. & H.80. Distd. Mutter v. Kastern & Midlands ly. 


(1888), 57 L. J. Ch. 615. Refd. Bloxam v. Met. Ry. 
(1868), 3 Ch. App. 337. 


SUB-SEcT. 3.—POWER TO BORROW. 


See Canal Carriers Act, 1847 (c. 94), s. 2, &, 
generally, COMPANIES, Vol. X., pp. 1178-1192. 

1022. Power to mortgage undertaking—-To pay 
off former mortgages—Whether authorised.|— 
A corpn. in order to complete a canal raised money 
by mtge. of the canal & of other property. They 
obtained an Act, enabling them to borrow money, 
to complete the canal, by mtge. of the canal & 
tolls. They applied part of the money raised 
under the Act in paying off the former mtges. :— 
Held: the corpn. had no authority to pay off the 
former mtges. out of the money raised under 
the Act; the corpn. were liable to repay to the 
statutory mtgees. the money so applied; the 
statutory mtgees. had a lien on the corpn. estates, 
other than the canal, included in the former 
mtges. to the amount of the money so applied ; 
& as between the statutory mtgees. & the corpn., 
the estates of the corpn. other than the canal, 
included in the prior mtges., constituted the 
primary fund for the payment of the money so 
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PART XIII. SECT. 4, SUB-SECT. 2. 


p. Necessity for sanction of legislature.|}—A canal co. cannot lease the concern or delegate its powers for a specified 
term without the sanction of the logislature.—HINCKLEY v. GILDERSLEEVE (1872), 19 Gr. 212.--CAN. 


Part XITI.—Canats. 


declared due to them.—TREVILLIAN 
CoRPN. (1854), 5 De G. M. & G. 828: 8 Eq. Rep. 
Se aa A Se ae 24 L. T. O. S. 149; 18 
Pp. - ur. ; 3W. R. 45; oaks 
1091, L. JJ. Sects ae 
orities.|—See CoMPANIEs, hee. ra, 67 
1187, No, 8414. mon ete 
ction for interest.) — See Comp ’ 
Vol. X., p. 1187, No. 8421. = 
Appointment of receiver.] — See Com- 
PANIES, Vol. X., p. 1188, Nos. 8429, 8430. 
——— Charge on surplus land.]—See Corpora- 
TIons, Vol. XITI., pp. 360, No. 957. 





SUB-SECT. 4.—ByYE-LAws. 

See Railway & Canal Traffic Act, 1888 (c. 25), 
s. 40; Statute Law Revision Act, 1908 (c. 49), 
sched. 

1028. Power to make bye-laws—Special Act— 
Scope of power.|—By a local Act, the co. were 
empowered to make bye-laws for the good govern- 
ment of the co., & for the good & orderly using the 
navigation, & also for the well governing of the 
bargemen, watermen & boatmen, who should 
carry any goods, wares, or merchandise upon any 
part of the navigation, & to impose & inflict such 
reasonable fines or forfeitures upon all persons 
offending against the same, as to the major part 
of the co. should seem mect not exceeding £5 :— 
Held: this power did not authorise the co. to make 
a bye-law that the navigation should be closed on 
every Sunday throughout the year, & no business 
should be transacted thereon during such time, 
works of necessity only excepted, nor should any 
person during such time navigate any boat, etc., 
nor should any boat, etc., pass along any part of 
the navigation on any Sunday, except for a reason- 
able distance for the purpose of mooring the same. 
& except on some extraordinary necessity, or for 
the purpose of going to, or returning from any 
place of divine worship, under a penalty of £5; & 
such bye-law was illegal & void. 

The rules which the co. are empowered to make 
have nothing to do with the regulation of moral 
or religious conduct, which are left to the general 
law of the land, & to the laws of God. The rules 
of the co. are to be solely for the purpose of con- 
venience, & to advance the orderly use of the 
navigation (ALDERSON, B.).—CALDER & HEBBLE 
NAVIGATION Co. v. PILLING (1845), 14 M. & W. 
716; 3 Ry. & Can. Cas. 735; 14 L. J. Ex. 223; 10 
J.P. 24; 9 Jur. 377; 153 H.R. 3963; sub nom. 
CALDER & SALTER HIBBLE BRIDGE NAVIGATION 
Co. v. BILLING, 5 L. T. O. S. 57. 

Annotations :-—. Thomas »v. Sutters, [1900] 1 Ch. 10 


Refd. Ryde Pier Co. v. Porter (1867), 31 J. P. 791; Strike 
v. Collins (1886), 55 L. T. 182. 


SUB-SECT. 5.—THE CLEARING SYSTEM. 
See Railway & Canal Traffic Act, 1888 (c. 25), 
a ae Clearing Act, 1850 (c. xxxiii), 
3. 11-26. 


SUB-SECT. 6.—OTHER POWERS. 


1024. Power to grant licence—Navigation rights.] 
-A canal co. cannot grant the exclusive right to 


PART XIII. SECT. 4, SUB-SECT. 4. 


q. Byc-law making moving ship liable 
for paisa to moored ship through 
non-compliance with canal r ion— 
Whether valid.|—R. 8S. C. c. 35, as. 24, 
25, do not authorise the enactment of 
@ bye-law making a moving ship liable 


v. EXETER 


for damages to a moored ship in a 
canal, by reason of non-compliance 
with a arr eae ak SHIP 
CHARLES Dick v. PINE 
LTD., [1926] Exch. C. R. 83.—CAN. 


PART XIII. SECT. 5. 
vr. Breaking of lock 
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let boats for hire over their water, so as to give 
the grantee a right to suo a third party for the 
infringement of his right.—HILu v. TuprER (1863), 
2H. &C. 121; 2 New Rep. 201; 32 L. J. Ex. 217; 
ee ; 0 Jur. N.S. 725; 11 W.R. 784; 159 


Annotations -—Distd. Nuttall v. Bracewoll (1866), I. Tt. 2 


Kxch. 1. « Stockport Waterworks Co. vo. Potter 
(1864), 3 H. & C. 300; Richards v. Harpor (1865), 4 
AR. & C. 55; Fitzgerald vy. Firbank, [1897] 2 Ch. 96; 


A.-G. v. Horner (No. 2), {1913] 2 Ch. 140. 


Power to assign undertaking—Ultra vires.)— 
See COMPANIES, Vol. X., p. 1164, No. 8246; 
CORPORATIONS, Vol, XIII., p. 357, No. 935. 


SEctT. 5.—LIABILITY FOR NEGLIGENCE. 


Liability for negligent exercise of statutory 
power, generally.|—Sce PUBLIC AUTHORITIES, pp. 
15 et seq. 

1025. Prevention of overflow.] — WanRreE v. 
REGENT’s CANAL Co., No. 916, ante. 

1026. Consequent on discontinuance of 
canal.|—Pltf. was the occupier of land near the 
margin of a brook. <A canal co., under the powers 
of their special Act, diverted the greater part of 
the waters of the brook at a point higher up its 
course into a feeder, so as to prevent them from 
coming down to the land of pltf. More than 
forty years afterwards defts., a railway co. under 
the authority of an Act of Parliament, acquired 
the canal, & having power to discontinue the use 
of it, made a cut in it, so as to allow the water to 
flow in its ancient course, & assigned the portion 
of the canal on which the cut had been made to 
a purchaser. After the conveyance by defts., 
pltf.’s crops were injured by a flood, owing to the 
fact that the watercourse during the long interval 
in which the stream was diminished had become 
silted up, so as to be no longer sufficient to carry 
off the flood of water in its old natural state :— 
Held: pltf. had no cause of action against detts. — 





| MASON v. Surewsnurny & Htreronp Ry. Co. 


(1871), J. BR. 6 Q. B. 5783 401.0. Q. BL 2035 25 
L. T. 2393; 365. P. 3243 20 W. RR. 14. 

1027. Duty not to impede flow of canal 
water.|—Defts., owners of a canal, being threatened 
by an overflow of flood water froin a neighbouring 
river, & fearing damage to their premises situated 
on the banks of the canal, placed across it, at a 
point above their premises, planks reaching from 
the bottom of the canal to the coping stone, which 
was some inches higher than the surface of the canal 
water. The flood water afterwards broke into 
the canal at a point above the barricade of planks, 
& opposite to pltf.’s premises, which were also 
situated on the banks of the canal above the 
premises of defts., & being penned back by the 
planks, the water rose in the canal until it flooded 
pltf.’s premises. In an action brought to recover 
damages for the injury so caused :—Held: defts. 
were not liable, on the ground that the water 
which did the mischief was not brought there 
by them, & there was no duty on the owners of 
a canal analogous to that on the owners of a 
natural watercourse, not to impede the flow of 
water down it.—Nietp v. LonDoN & Nortn 








CENNES-MCNAUGHTON LINE, LTD. ¥. 
R., (1926] 2 D. L. R. 633; [1926] 
Exeb. C. Rt. 150.—CAN. j 

t. Drawbridge raised without warn- 
ing.}—HONTER vv, EDINBUROH & 
GLAsGow UNION CANAL Co. (1838), 
| 94 Sh. (Ct. of Sess.) 717; 11 Fac. Coll, 
gates. }|—SIN- | App. 19.—SCOT. 


Bay &.8. Co., 
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Sect. 5.—Liability for negligence. Sects. 6 & 7.) 


WESTERN Ry. Co. (1874), L. R. 10 Exch. 4; 44 

L. J. Ex. 15; 23 W. R. 60. 

Annotations :—Reld, Whalley v. L. & Y. Ry. (1884), 13 
Q. B. D. 131; Maxey Drainage Board v. G. N. Ry. (1912). 
106 L. T. 429; Lagan Navigation Co. v. Lambeg Bleach- 
ing, Dyeing, & Finishing Co., (1927) A. C. 226. Mentd. 
Gerrard v. Crowe, [1921] 1 A. C. 395. 

1028. Vis major.]—It was stated for the 
opinion of the ct. by an official referee that upon 
the occasion of an universal rainfall, unpre- 
cedented in duration & quantity for many years 
in the district, there was imminent peril of defts.’ 
canal bursting; & defts., in order to prevent it, 
raised a sluice by which a large quantity of water 
see He into a neighbouring brook, & thence into 
a colliery. The water, having filled up this col- 
liery, flowed into some collieries of pltfs. & 
destroyed their works. It was found that, if 
relief had not been offered to the canal banks at 
this time, an inundation must have very shortly 
ensued, which would have equally destroyed 
pltfs.’ works & also caused far greater devastation 
to property & probably loss of life throughout 
& very wide area; that the course adopted by 
defts. was poe & proper, & the only effectual 
measure which was possible in the emergency. 
Pltfs. claimed in this action alternatively damage 
for defts.’ wrongful acts, or compensation under 
defts.’ Acts of Parliament which provided for 
satisfaction to be made for injury or damage 
alleged to be sustained by reason of carrying into 
effect any of the provisions of that Act :—Held: 
pitfs.’ injury was by the finding due not to defts.’ 
wrongful acts nor to the effect of any of the pro: 
visions of defts.’ Acts of Parliament, but to vis 
major or an act of God, & as in any event pltfs.’ 
works would have been equally destroyed, the 
immediate damage caused by defts.’ own act in 
raising the sluice was injuria absque domno & 
irrecoverable.—THOMAS v. BIRMINGHAM CANAL 
Tee 49 L. J. Q. B. 851; 48 L. T. 485; 45 

1028. ——— Whether lLlability affected by pro- 
vision for compensation.]—A right of action 
against a canal co. for negligently keeping their 
sluices, by reason whereof the canal overflowed, 
not ousted by provisions in the Canal Act for com- 
pensation to parties affected by the works, &, 
especially by the overflowing of the water over the 
sluices, etc.; those provisions relating to the due 
& proper management of the works, not to their 
negligent management.—COCKBURN v. EREWASH 
CANAL Co. (1862), 11 W. R. 34. 

1030. Leakage from canal—Contributory negli- 
gence.]—In an action for injury caused by the 
leaking of water from a reservoir belonging to 
the canal, it was pleaded that the damage was 
caused by the leaking of water through the banks 
of the reservoir, & not in any manner whatsoever 
by reason of the execution of the powers of a canal 
Act, but by the default of pltfs. themselves in 
sinking shafts & pits in their own land, & so 
causing large quantities of water which naturally 
lay in the underground soil, in which the pits & 
shafts were sunk, & which formed the banks & 
supoe of the said reservoir to leak out & flow 
into the shafts & pits :—Held: the plea was bad. 

— BARBER v. NOTTINGHAM & GRANTHAM RAILWAY 
& Cana Co. (1864), 15 OC. B. N. S. 726; 3 New 
Rep. 610; 33 L. J. C. P. 193; 9 L. T. 829; 10 
Jur. N. 8. 260; 12 W. R. 876; 143 B. R. 970. 


Annotations :-—Consd. Dunn vv. Birmingham Canal Co. 
(1872), L. R. 7 R. 244, Reta. Rhodes ». Airedale 
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1031. Subjacent mines.]—Defts.’ canal was 
constructed under an Act of Parliament, by 
which the canal was to be open for use by the 
public on payment of tolls. Defts. were authorised 
to take land compulsorily & construct the canal, 
doing as little damage as might be, & to do all 
things necessary for making & ean & using 
the canal, making satisfaction for all damages to 
be sustained by the owners of lands & heredita- 
ments taken or prejudiced by the execution of the 
powers of the Act. Comrs. were appointed who 
were to determine from time to time what sum 
should be paid for the purchase of lands, & also 
to determine what other distinct sum should be 
paid by defts. as recompense for any damages 
which might be at any time whatsoever sustained 
by owners of lands or hereditaments by reason 
of the making or maintaining the canal. The 
minerals under the canal were expressly reserved 
to the owners, who were to be at liberty, subject 
to the provisions of the Act, to work the minerals ; 
provided that no injury be done to the navigation. 
By another clause the owners were not to work the 
minerals without giving three months’ notice to 
defts., who might inspect the mines, & might, if 
they thought proper, prevent the working of the 
mines, paying to the owners the value ; on failure 
of defts. to inspect the mines the owners were 
authorised to work them. The canal having been 
constructed & used for many years, pltf., who 
was owner of coal mines under the canal, gave 
defts. proper notice of his intention to work them ; 
defts. did not inspect, & refused to purchase. 
Pitf. proceeded to work the mines, without regard 
to the surface, & without attempting to support 
it, & knowing that the effect would be to let down 
the surface, & probably disturb the strata, & that 
there was danger of the water escaping from the 
canal into the mincs; but, except as above, pitf. 
did not work his mines in any negligent or un- 
skilful or improper manner, but got the coal in the 
manner in which that vein of coal is ordinarily 
gotten, & without doing so he could not have 
obtained the full benefit of his ccal. The canal 
was in good order when ee commenced working 
his coal; & defts. did all they could to keep the 
canal watertight, by puddling, etc. During part 
of the time, while pltf.’s working was going on, 
they had dammed back the water, & so emptied 
the water out of that part of the canal; but they 
refused to do so for the three months necessary for 
pitf. to work out his coal. Defts. were guilty of 
no actual carclessness in the management of their 
canal, unless it was carelessness to allow the water 
to be in it while the mines were worked. The 
result of the working was that the strata became 
dislocated, & the water of the canal escaped 
through the cracks & flooded the workings, & 
pltf. was obliged to abandon his coal. Pitt. 
thereupon brought an action, charging that defts., 
having brought water into the canal, so carelessly 
& improperly managed the canal & the water, 
that the water escaped & flooded pltf.’s mine. 
On the above facts, the ct. having power to draw 
inferences :—Held: an action of tort could not 
be maintained; semble: pltf. was entitled to, 
compensation under the Act.—DUNN v. BIR- 
MINGHAM CANAL Co. (1872), L. R. 8 Q. B. 42; 42 
L. J. Q. B. 34; 27 L. T. 6838; 21 W. R. 268, 


ae Refd. Dixon v. Metropolitan Board of Works 

= ° on %. etropo 

“USSD, 19.8. D: 418; Evans o. M.S. & L. Ry. (1888), 
70 ie rt : 





: Green v. Chelsea Waterworks Co. (1894), 


1082, Fencing of canal — Towing path 
along bank— Adjacent footway— Accident to 


person leaving footway.] — Where a canal 


Part XITI.—CAna.Ls. 


co. constructed a canal by the side of an 
ancient public footway, at a distance of about 24 
feet from it, with a towing path on the bank of 
the canal, & an intermediate space between them, 
&, in consequence of the acts of persons autho- 
rised by the co., the distinction between the foot- 
way & the canal had become obliterated; & it 
appeared that, although the public had no right 

pass over the intermediate space between the 
footway & the canal, they were permitted by the 
co. to do so without objection :—Held: the 
co. were under no obligation to fence the canal 
& consequently that no action lay against them, 
under Fatal Accidents Act, 1846 (c. 93), by the 
personal representative of a party who had quitted 
the footway, &, in consequence of the dangerous 
state of the canal, fell in & was drowned.—BINKS 
v. SOUTH YORKSHIRE RAILway & RIivER Dun Co. 
(1862), 3 B. & S. 244; 382 L. J. Q. B. 26; 122 
EH. R. 92; sub nom. Bincks v. SouTH YORKSHIRE 
RAILway & River Dun Co., 1 New Rep. 50; 
7L. T. 350; 27 J. P. 180; 11 W. R. 66. 


Annotations :—-Consd. Lowery v. Walker, [1910] 1 K. B 
173. tla! L. R. 1 C, P. 53 
: Ca. 


M . Rov. , Le. 567 ; 
Johoson & Nephew, [1913] 1 K. B. 398. 


1033. Emission of sparks—From steamboat 
engines.|—In an action against a canal co. for 
damage caused by the emission of sparks from 
the engines of a steamboat used by them; 
evidence being given that there were some 
mechanical appliances which were used to prevent 
the emission of sparks, & that there were species 
of fucl & modes of dealing with the furnaces for 
that object, which had not been adopted, etc., 
the question was left to the jury whether there had 
been a neglect by defts. of any practicable pre- 
cautions which they reasonably ought to have 
used.—LONGMAN v. GRAND JUNCTION CANAL Co. 
(1863), 3 F. & F. 736. ; 

1034. Damage from mining operations—Com- 
pensation clause in special Act—Whether bar to 
injunction.|—On the bank of a canal constructed 
under an old Act of Parliament a mill had been 
built. In consequence of the working of a coal 
mine the canal & mill had subsided, & water 
leaked from the canal into the mill. The mill 
owner brought an action against the canal co. 
for an injunction & for damages :—Held : though 
a co. authorised by Act of Parliament were not 
under the same liabilities as a private person, 
they were liable for damages if they were 
guilty of negligence, & the canal co. had been 
guilty of negligence, inasmuch as they might 
have prevented the damage, & they were bound 
to compensate the mill owner; but, under the 
special provisions of their Act, compensation 
must be recovered as directed by the Act, & not 
by action, such being the case, an injunction would 
not be granted, & apart from this, inasmuch as 
the time & extent of any further subsidence could 
not be foreseen, there ought not to be an injunc- 
tion, & the damages having been caused by the 
wrongdoing of the mine owner did not affect the 
case.—EVANS v. MANCHESTER, SHEFFIELD & 
LINCOLNSHIRE Ry. Co. (1887), 36 Ch. D. 626; 
57 L. J. Ch. 153; 57 L. T. 194; 36 W. R. 328; 
3 T. L. R. 691. 


Latham v. 


PART XIII. SECT. 6. 


a. Right to divert water—Artificial 


channel-—Natural flow of water. }—Held : b. Right 


artificial channel.—DIAMOND v. RED- 
Dick (1875), 36 U. C. R. 391.—CAN 


of arcess to canal.jJ— 
GARDINER v. CHAPMAN (1884), 6 O. R. 
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1035. ——— Whether ability affected by wrong- 
doing of third party.|—Evans v. MANCHESTER, 
pear ea & LINCOLNSHIRE Ry. Co., No. 1034, 
ante, 

Repair.]—See Sect. 2, sub-sect. 5, ante. 

a Canal bridges.|—See Sect. 2, sub-sect. 3, 
ante. 


Contributory negligence—-Avoidance of accident 
by use of ordinary care.|—Sce NEGLIGENCE, Vol. 
XXXVI., p. 118, No. 756. 

Negligent act—Must be cause of damage.]— 
See NEGLIGENCE, Vol. XX XVI., p. 25, No. 125. 


Sect. 6,—RIGHTS OF RIPARIAN OWNERS. 

1036. Erection of wharves.|—-A Canal Act em- 
powered the lord of any manor, etc., & the owner 
of any lands through which the canal should be 
made, to erect & use any wharves, quays, landing 
places or warehouses in or upon their respective 
lands adjoining or near to the canal, & to land 
any goods or other things upon such wharf, etc., 
or upon the banks lying between same & the 
canal; & also to make convenient places for 
boats to lie & turn in, so that the making or using 
same respectively do not obstruct or prejudice 
the navigation of the canal or any towing paths 
or sides thereof :—Held : an owner of land adjoin- 
ing the towing path had a right to erect a wharf 
on his own soil, & to land goods on the towing 
path & convey them across it to his own wharf. 
—MONMOUTHSHIRE CANAL & RAILWAY Co. 4. 
Hint (1859), 4 1. & N. 421; 28. J. Ex. 288; 
33 L. T. O. S. 111; 23 J. P. 679; 157 BD. R. 


903. 
Annotation :-—Refd. Staffordshire & Worcestershire Canal 
Navigation v. Bradley, [1912] 1 Ch. 91. 


1037. Use of tow path.] — MONMOUTHSHIRE 
CANAL & RAILWAY Co. v. HILu, No. 1036, ante. 

Fisheries ]—Sce Fisumnies, Vol. XXV., pp. 15, 
16, Nos. 123-125. 


Sect. 7.—AGREEMENTS WITH RAILWAY 
COMPANIES. 

See Regulation of Railways Act, 1873 (c. 48), 
8. 16. 

1038. Purchase of canal by railway company— 
Subrogation.|—RoGrErs v. OXFORD, WORCESTER & 
WOLVERHAMPTON Ky. Co., No. 1021, ante. 

1039. ——- -———.| — NATIONAL GUARANTEED 
MANURE Co. v. DONALD, No. 947, ante. 








1040. .}—FOostTer v. GREAT WESTERN 
Ry. Co., No. 736, ante. 
1041. ——— ———.]—(1) The conservators of the 


river Tone, in Somerset, were empowered by 
special Acts to levy duties upon goods in barges 
navigating the river, & ‘in case of non-payment 
the boats, etc. to be stopped till duty paid.” A 
railway co., a8 successor to such conservators, 
brought an action of debt at common law 
recover unpaid duties :—Held: they were entitled 
to do so on the ground that the remedy of the 
detention of boats & barges given by the Act 
must be taken as a cumulative, & not an exclu- 
sive, remedy. 


PART XIII. SECT. 7. 


d. Agreement providing for declara- 
tion of intention to make ratlway— 


: al, b Failure to give intimation within specified 
pred ir soni wall ‘the Se 272.—CAN. ‘¢me-— Liability to pay penalty.}— 
of a riparian proprietor; the law c. Right to insist on performance of GLARGOW & ARDROSSAN CANAL CO. 2. 
applicable to natural streams was stat dutics.|}—-CAMERON ¥. CALE- GiLascow & GREENOCK RY. Co. 
applicable also to the canal, which was DONIAN CaNAL Comms. (1825), 4 Sh. % 850), 13 Dunl. (Ct. of Sess.) 182; 
a natural flow of water, though {in an (Ct. of Sess.) 287.—SCOT. 3 Sc. Jur. 54.—SCOOT. 
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Sect. 7,—  sedalet oa with railway companies. Sects. 
8, 9, 10, 11, 12 & 13.) 


(2) Qu.: as to the liability of railway cos. 
owning canals to private persons for non-repair 
of canal works.—GREAT WESTERN Ry. Co. v. 
SHARMAN (1892), 61 L. J. Q. B. 600; 40 W. Qt. 
643 ; 36 Sol. Jo. 541, D. C. 

1042. Whether restrained by injunction.]|— 
Shareholders in an incorporated navigation co. 
filed a bill to restrain the committee of manage- 
ment from entering into or carrying into effect an 
agreement with the trustees of a projected railway 
co. for amalgamating the two undertakings. On 
the motion for the injunction it appeared from 
defts.’ affidavits that the corporate seal of the 
navigation co. had been affixed to the agreement 
with the railway trustees :—Held: the railway 
trustees were necessary parties to the suit; & the 
motion ordered to stand over, with leave to amend 
the bill by making them partics. 

On the motion being renewed, upon the amended 
record, the ct. refused the injunction ; the naviga- 
tion co. & the committee of management under- 
taking not to apply any further part of the funds 
of the navigation co. in any manner not authorised 
by the Navigation Acts unless the authority of 
Parliament & all defts. undertaking to consent to 
pltfs. being treated as persons entitled to oppose 
the railway bill in Parliament.— PARKER v. RIVER 
DUNN NAVIGATION Co. (1847), 1 De G. & Sm. 
192; 9L. T. O. S. 292; 11 Jur. 624; 63 KH. R. 


Id. Stevens v. South Devon Ry. (1851), 13 
Ben aie dad. Hare v. L. & N. W. Ry. (1861), 30 


10438. ——— Liability for non-repair.|—GRrrEAT 
WESTERN Ry. Co. v. SHARMAN, No. 1041, ante. 

——— Unauthorised transaction—Effect on money 
deposited.|—Sec Companies, Vol. X., pp. 1169, 
1170, No. 8305. 





el 


Secr. 8.—CONTROL OF MINISTRY OF 
TRANSPORT. 

See Railway & Canal Traffic Act, 1888 (c. 25), 
ss. 39 (2), (4), 41; Statute Law Revision Act, 
1908 (c. 49), Sched.; Board of Trade Arbitra- 
tions, etc. Act, 1870 (c. 40), s. 6; Ministry of 
Transport Act, 1919 (ec. 50). 


Secr. 9.—SETTLEMENT OF DISPUTES. 
1044. Arbitration—Provisions in special Act— 
Whether jurisdiction of courts ousted.|—SHAND uv. 
HENDERSON, No. 902, ante. 
1045. ——— As against what persons.] 
—A Canal Act, s. 88, enacted that certain pro- 
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visions for the protection of the corpn. of W. & 
traders unless otherwise agreed on by the corpn. 
& the canal co. should have effect, & by sub-sect. 22 
that any difference arising between the co. & the 
corpn. as to the meaning of the sect. or anything 
to be done or not to be done thereunder should 
be determined by an enginecr to be appointed, 
unless otherwise agreed on, by the Board of 
Trade, whose decision should be final & binding 
on both parties. By sect. 202, any question 
arising between the co. & any person touching 
anything to be done or not to be done or any money 
to be paid under the provisions of the Act should 
be determined by arbn. in manner provided by 
Railways Clauses Consolidation Act, 1845 (c. 20). 
An action having been brought by the corpn. & 
traders against the co. to enforce the statutory 
obligations :—Held: as to the corpn. the action 
must be dismissed, the jurisdiction of the ct. 
being ousted by the special provisions, but the 
traders were entitled to proceed with the action 
& have the merits of their case determined.— 
JosEPpH CRosFIELD & Sons, Lrp. v. MANCHESTER 
Sutp CANAL Co., [1905] A. C. 421; 74 L. J. Ch. 
637; 93 L. T. 141; 605. P. 441; 54 W. R172; 


21 T. L. R. 689, H. L. 

Annotations :—Apld. Norwich Corpn. v.. Norwich Electric 
Tram. Co., [1906] 2 K. B. 119. Mentd. Corbett v. S. E. 
& C. Rys. Managing Committee, {1906} 2 Ch, 12; Auden- 
shaw U. 1. C. v. Manchester Corpn. (1907), 71 J. P. 342 ; 
A.-G.o. N. I. Ry., [1915] 1 Ch. 905. 


Srcr. 10.—APPOINTMENT OF RECEIVER OF 
UNDERTAKING 


See COMPANIES, Vol. X., p. 1188, Nos. 8429, 
8430. 


ttt et 


Sect. 11.—ABANDONMENT. 
See Railway & Canal Traffic Act, 1888 (c. 25), 


ss. 45, 46 


SrcT. 12.—POLICE. 
Police.|—See, generally, Potick, Vol. XX XVII., 
pp. 177 et seq. 
Sce, also, Special Constables Act, 1838 (c. 80), 
ae s Canal (Offences) Act, 1840 (c. 50), ss. 1-5, 


en ter 


Sect. 13.—OFFENCES. 
_See Canal (Offences) Act, 1840 (c. 50); Mali- 
clous Damage Act, 1861 (c. 97), ss 30, 31. 


ne te ar 


PART XIII. SECT, 9. 
0. Arbitration.}—Re MCNAIRN & St. LAWRENCE CANAL Comrs, (1846),3 U. C. R, 153.—CAN, 


RAPE. 


See CRIMINAL LAW AND PROCEDURE 
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PART I. LIABILITY TO BE RATED . d 
Sect. 1. IN GENERAL . ; ; : j 
Sect. 2. RATEABLE OCCUPATION . 

SUB-SECT. 1. POSSESSION 


SUB-SECT. 2. INTENTION TO Ucebiss , : ‘ : : ‘ 
A. In General . , : : 
B. What Amounts to : , : 

SUB-SECT. 3. BENEFICIAL OCCUPATION 
A. In General . é 


B. What Amounts to 
(a) In General . : 
(6) Charitable Tnstivations ‘ ‘ 
(c) Churches and Other Places of Worship 
(a2) Hereditaments Separately Let P 
(e) Occupation of Servants or Agents . 
(f ) Occupation of Crown Servants 
(g) Open Spaces and Recreation Grounds 
(kh) Premises Intermittently Occupied . 
(t) Premises Occupied for Public Purposes 


(j) Sewers and Sewage Works . : 
SuB-sEcT. 4. HxcLUsIVE OCCUPATION 
A. In General . ; ; ‘ ; ‘ 
B. What Amounts is : : : : ‘ 
(a) In General . , ; : , ; : ‘ 


(6) Advertising Stations 

(c) Easements and Licences 

(d@) Gasworks é 

(e) Railway Running Powers ‘ 

(f) Separate User of Property by Several Pamou: 


(g) Waterworks. : . é ; ‘ 
SuB-sEcT. 5. TITLE ‘ , < ; , j ; 
A. In General. ‘ : ‘ ‘ ‘ : ; , 
B. Tenancy at Will . ; ‘ : ‘ ‘ : 
C. Ownership . : ‘ : 
SUB-SECT. 6. HEREDITAMENTS Sune ‘er ‘ ; : : 
SUB-SECT. 7. HEREDITAMENTS JOINTLY OCCUPIED . 
SUB-SECT. 8. OCCUPATION BY SERVANTS OR AGENTS : i ; 
Sect. 3. EXEMPTION . ‘ ‘ , ‘ i ; ‘ , ‘ 
SuB-sECT. 1. IN GENERAL : 2 - 
SuB-sEcT. 2. UNDER LOCAL ACts . : 5 
SuB-sEcT. 3. From HIGHWAY RATE ‘ , ; i ‘ ; 
Sect. 4. PARTICULAR INSTANCES . , 3 ‘ ; ‘ ‘ ; 
SUB-SECT. 1. ADVERTISING STATIONS ‘ : , . ‘ ‘ 
SuB-sEcT. 2. AGRICULTURAL LAND ; ‘ ; j ; P 
SuB-sEcT. 3. ALLOTMENTS ; . ‘ : : : ‘. ‘ 
SuB-sECT. 4. AMBASSADORS AND THEIR ENTOURAGE r ‘ ; 
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SuB-SEcT. 5. BURIAL GROUNDS ; ‘ . 


SUB-SECT. 6. CHARITABLE AND SIMILAR INSTITUTIONS ; 
A, In General 6 e e e e e e 
B. Hospitals . ‘ : : ; : ‘ 
C. Lunatic Asylums : : . : ‘ 
D. Workhouses . ; . P ‘ ‘ : 
SuB-sectT. 7, CHURCHES AND OTHER PLACES OF WORSHIP : 
SuB-sSEcT. 8. CoMMONS—RIGHTS OF : ; ; 
SUB-SECT. 9. CouRT HOUSES, ETC. . ‘ . 


SUB-SECT. 10. CROWN PROPERTY 


A. In General . : 
B. Occupation by Crown Servants 
C. Occupation by Private Individual 
SuB-sEcT. 11. KASEMENTS AND LICENCES 
SuB-sEcT. 12. EDUCATIONAL ESTABLISHMENTS 
A. Schools . 
(a) In General . , 
(6) Industrial and Relonnalory eloula 
B. Universities 
SUB-SECT. 13. FERRIES . 


SUB-SECT. 14. FISHERIES 

SuB-sEcT. 15. INNS OF COURT 

SuB-SECT. 16. LAND COVERED WITH WATER 
Sus-secT. 17. LANDS COMPULSORILY ACQUIRED 
SuUB-SsECT. 18. LANDS EMBANKED FROM THE THAMES 
SuB-secT. 19. MANORIAL HiGIITS . : 


SUB-SECT. 20. MINES 

A. In General . , 

B. Rents, Royalties and Tolls 
SUB-SECT. 21. MOORINGS 


SUB-SECT. 22. PRISONS . ; : ; 
SUB-SECT. 23. PROPERTY OCCUPIED FOR MILITARY PURPOSES 


SUB-SECT. 24. PROPERTY OCCUPIED FOR PUBLIC PURPOSES 
A. In General . 
B. Canals : 
(a) In General . 
(b) Partial Exemption ‘ 
C. Docks, Harbours and Navigation . 
(a) In General . : 
(6) Who may be Rated 
D. Gasworks 
Ki. Hospitals 
I, Lighthouses 
G. Lunatic Asylums 
Ii. Police Premises . 
J. Post Office Premises 
K. Prisons , 
L. Property Occupied for Military Purposes 
M. Railways . ‘ 
(2) In General . ; 
(6) Partial Exemption 
N. Sewers and Sewage Works 
O. Waterworks : 
P. Workhouses 
Q. Other Cases : 
SUB-SECT. 25. PROPERTY Seuss TO PUBLIC User 
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Sus-sEcT. 26. Scienviric, LITERARY AND ART SOCIuTIES 
A. In General . 
B. What Institutions Included . 
C. Conditions of Exemption . , : : : ; 
(a) Exclusive User for Purposes of Science, Literature or Art 
(6) Support by Voluntary Contributions 
(c) Prohibition of Division of Money among Monibere 


SuUB-SECT. 27. SHIPS : : ‘ 
SUB-SECT. 28. SPORTING Riguts 
SuB-sEctT. 29. StTocx-In-TRADE : ; 


Sus-sectT. 30. Tirues, Timne RENTCHARGES, ETC. 
Sus-secr. 31. ToLis 


A. In General . ; 
B. Particular Tolls . 
(a) Canal Tolls . 
(6) Ferry Tolls . ; 
(c) Harbour and Dock ‘I ‘olls 
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(g) Other Tolls . 


SuUB-SECT. 32. TOWING PATUS 
SUB-SECT. 33. WATERCOURSES 


A. Navigable Rivers 
B. Artificial Cuts , 
C. Canals ; F ‘ : 


DD. Dams 
ik. Land Covered villi Water 
I. Locks 


SuB-smect. 34. Orner CASES . 
Srcr. 5. LIABILITY OF OWNERS : ‘ : 
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PART II. BASIS OF ASSESSMENT 
Sect. 1. GENERAL PRINCIPLES 
SuB-SECT. 1. IN GENERAL 
Susp-secrT. 2. ANNUAL RENT . 
A. In General . . 
B. Hypothetical Rent 
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EE. Deductions from Annual Rent 
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SuB-sSECT. 4. MACHINERY AND PLANT 
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Expenses of . : , EDUCATION 
Education (Provision of 

Meals) . : ‘ »» EDUCATION, 
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Sce LOCAL GOVERNMENT} 
MORTGAGE. 


Puor Law. 
PuUBLic AUTHORITIES. 


Mortgage of Rates 


Poor Law : : : 
Public Officers . ; 5 
Rates, Effect of,on Fran- 


ww 


chise ‘ ; ‘ », ELECTIONS. 
Reformatory and In- 

dustrial Schools, K.v- 

penses of ' : »» EDUCATION. 
Small Holdings . » yy SMALL [LOLDINGS. 


Summary Jurisdiction, 


Courts of : - » Courts; Maats- 


TRATES. 


Part |.—Liability to be Rated. 


Sect. 1.—IN GENERAL. 

See Poor Law Act, 1601 (c. 2), s. 1; Poor Rate 
Exemption Act, 1840 (c. 89), s. 1; Rating & 
Valuation Act, 1925 (c. 90), s. 2 (3). 

1. Basis of Ifability — Occupation.]—By the 
words & meaning of Poor Relief Act, 1601 (c. 2), 
they are to assess the occupiers of the land, & not 
the lessor who received the rents, the occupier 
of the land being by law only to pay the assessment, 
unless it be specially provided for as to this pay- 
ment between him & his lessor, & so by this to 
be discharged of this peynent of such assessments 
(HUTTON & CROKE, J.J.).—EARBY’S (ASE (1633), 
2 Bulst. 354; 80 E. R. 1180. 


Annotations :—Consd. R. v. White (1792), Nolan, 112. 

d. Crease v. Sawle (1842), 2 9. B. 862; Mersey Docks 
& Harbour Board v. Cameron, Jones v. Mersey Docks & 
Harbour Board (1865), 20 C. B. N. 8S. 56: orth Man- 
chester Overseers v. Winstanley, [1908] 1 K. B. 83 


e Lt 5 
London Corpn. v. Associated Newspapers (1915), 84 L. J 
K. B. 1053. 


2. —-—— -|--- Neither governor, servants, 
nor the poor in hospitals rateable to the poor. 

The general rule of law .. . is that you must 
find an occupier, to be rated (LORD MANSFIELD, 

C.J.).—R. v. St. BARTHOLOMEW’S THE LESS 

(INHABITANTS) (1769), 4 Burr. 2435 ; 98 li. R. 276; 

sub nom. ST. BARTHOLOMEW’s HOSPITAL (GOVER- 

NORS) CASE, 1 Bott, 131. 

Annotations :-—-Consd. R. v. Gardner (1774), 1 Cowp. 79; 
Mersey Docks v. Cameron, Jones v. Mersey Docks an 
11 H. L. Cas. 444. Refd. Holford v. Copeland (1802), 3 
Bos. & P. 129; R.. York Corpn. (1837), 6 Ad. & El. 
419; R. v. St. George, Southwark, Bethlem Hospital 
Case, Bridcwell Hospital Case (1847), 10 Q. B. 852; R.v. 
Baptist Missionary Soc. (1849), 1 J. M. C 


° 
’ 
° 





L. J. M. C. 194; 
Sheppard v. Bradford (1864), 10 L. T. 421; West Brom- 
wich School Board v. Wert Bromwich Overseers (1884), 
13 Q. B. D. 929; Liverpool Corpn. v. Chorley Union 
Assmt. Com., [1913] A. C. 197. 

3. ——- ——.|—RoWLS v. GELIS, No. 367, post. 

4. -|— Under a local paving Act, 
the landlord of a new built house is not liable to 
be rated for it before it is inhabited. 

On a strict construction it [the local Act] would 
not comprehend the landlord who has the legal 
possession but does not inhabit, but only the 
inhabiter himself who inhabits, holds, possesses, 


Co. v. 











PART I. SECT. 1. Fic Ry 


1i. Baste of lKability—Occupation.] 
-——APPELGARTH v. GRAHAM (1858), 7 
C. P. 171.—CAN. 

1 fii. -+—~—Semble: a lessee 
of a house in a city cannot be assessed 
as occupier when he no longer occupies 
it, es his pete still oo T0 

ARRALL . ATKINS F 
U. OC. R. 248.—CAN. 
1if. ———- ———.}—OaNaDIAN Pact- 





1 iv. 








‘ BuRNETT (1889), 5 1v 
Man. L. R. 395.—CAN. 


—————~, }—-CANTELON v. LOR- 
LIE SCHOOL District TRUSTEES, WAT- 


s0N v. LORUE SCHOOL 
Se (1896), 3 Terr. L. R. 414.— 


1v.-— }—CrRossKI 
NIA RANCHING Oo. (1901), 6 T 
181 : 21 C. L. T. Occ. N. 577.—-CAN. 


uses, occupies, enjoys, in the ordinary accceptation 
of the words (MANSFIELD, ©.J.).-MAYOR v. 
KNOWLER (1812), 4 Taunt. 635; 128 E. R. 480. 

5. .|— Where a _ person, in con- 
sideration of a yearly payment, had permission 
from the owner of land to affix to such land hoard- 
ings for advertising purposes, & such hoardings 
were accordingly affixed, but not in such a way 
as to necessitate any disturbance of the soil if 
they were removed, or as to indicate any intention 
on the part of the owner that there should be a 
permanent occupation of any part of the land b 
the person erecting the hoarding :—Held: such 
person was not rateable as an occupier of an 
advertising station, & his name was therefore 
wrongly inserted in the supplemental valuation 
list of a metropolitan parish. 

The question we have to decide is, whether 
applt. was an occupier of land within the meaning 
of the statute of Klizabeth. It is not easy to give 
an accurate & cxhaustive definition of the word 
occupier. Occupation includes possession as its 
primary element, but it also includes something 
more. Legal possession does not of itself con- 
stitute an occupation. The owner of a vacant 
house is in possession, & may maintain trespass 
against any one who invades it, but as long as he 
leaves it vacant he is not rateable for it as an 
occupier. If, however, he furnishes it, & keeps 
it ready for habitation whenever he pleases tu go 
to it, he is an occupier, though he may not reside 
in it one day in a year (LusH, J.).—R. v. St. 
PANCRAS ASSESSMENT COMMITTEE (1877), 2 Q. B. 
D. 581; 46L. J. M. C. 243; 25 W. BR. 8273; sub 
nom. WILLING v. ST. PANCRAS ASSESSMENT COM- 
MITTEE, 37 L. T. 126; 41 J. P. 662; Ryde, Rat. 
App. (1871-85) 188. 


Annotations : . Smith v. New Forest Union Assmt. 
Com. (1889), 60 L. T. 927; Bootle Overseers v. Liverpool 








Warehou Co., Same v. Webster (1901), 85 L. T. 45 ; 
Mitchell ». Worksop Union Assmt. Com. (1904), 92 L. T. 
: Ife ». Surrey County Council, Reeve v. Same, 


62; Wo 
Ppecated | 1 K. B. 439; Liverpool Corpn. v. Chorley Union 
Assmt. Com., {1913} A. C. 197; Beckuey B. C. v. Metro- 
olitan Asylums Board (1924), 131 L. T. 136; Back »v. 
aniels, (1925] 1 K. B. 526. 
i, -—— .--A sharcholder in 
@ CO. Meare the lessee of pomin re 
Lands is not an owner or occupant 0 
such lands within Rural Municipality 
Act, c. 3, 1911-12, & is therefore not 
liable for taxes in respect thereto.— 








DISTRICT 


Marcus RuRAL MUNICIPALITY ¥. P. 
Burns & Co., . (Alta.), (19171 1 
Ww. Ww. R. 176.—CAN. 

LL v. SAR- 

err. L. R. Every descrip- 


1vii. -— ——.}—- 
tion of interest in lands & houses in t. 


424 


Sect. 1.—In general.) 


6. ———.]—Applts., who were contractors 
for the construction of a line of railway desired 
for the purposes of their business that certain of 
the men whom they employed should live near 
the works, & for that purpose they had by agree- 
ment with the owners or occupiers of certain 
pieces of land, erected upon these pieces of land 
wooden huts or structures. The structures were 
capable of being removed as occasion required 
without damage to the ground, & they contained 
no sanitary arrangements. Each structure was 
divided into a sleeping room, where about 20 men 
slept, a living room, sleeping rooms for a care- 
taker & his family, & a pantry; & the structures 
had been in their then situation for upwards of a 
year. It was admitted that if the structures 
were rateable in law, applts. were the proper 
peeone to be rated in respect of them :—Held: 
he structures were rateable in law, & applts. were 
propa rated in respect thereof. 

If there is exclusive possession or occupation of 
land for a sufficient time, then in whatever 
way it may be described in the agreement, there is 
rateability (LORD ALVERSTONE, C.J.).—MITCHELL 
BROTHERS v. WORKSOP UNION ASSESSMENT COM- 
MITTEE (1904), 92 L. T. 62; 69 J. P. 53; 21 7T. L. 
7 pees 3.1L. G. R. 44; 1 Konst. Rat. App. 181, 

7. ——~.]— (1) Land may be occupied 
for the purpose of & in connection with the 
enjoyment of an easement in such a manner as 
to make the person so occupying rateable to the 
relief of the poor. Such a person may be rate- 
able, though his occupation is exclusive only for 
certain purposes, & though the owner of the soil 
has reserved to himself rights of possession 
subordinate to the paramount right granted to 
the other. The test of rateability is not whether 
the rights granted are corporeal or incorporeal, 
but wheather there is an occupation, which is a 
question of fact. 

Where in pursuance of a statute the owner of 
land granted to a drainage co. the exclusive 
right of drainage through a tunnel & a watercourse 
in his land, with the right of placing works in 
the tunnel & watercourse, & of making other 
tunnels in connection therewith, reserving to 
himself mineral & other rights:—Held: the 
statute & grant gave the co. not merely an ease- 
ment but possession of the tunnels & watercourse, 
the rights reserved to the owner were subordinate 
to the rights granted to the co., & the co. were 
de facto in occupation of the tunnels & watercourse 
& rateable to the poor in respect thereof. 

(2) Being owners they would, primé facie, be 
the occupiers; they would be so regarded unless 
the occupation were shown to be in some one else 
(LoRD HERCHELL, C.). 

(3) Liability to rates is not a matter of title. 
The question in each case must be whether there 
is in fact such an occupation as, according to the 








town of St. John’s is liable to assess- 

ment under 1 Geo. 4, c. 61.—APPRAI- 

SERS 0. MORRIS (18232), 1 Nfid. L. R. 
73.—NFLD. 

i viii. ——- ———-.}—Where an un- 
occupied tenement is made up of lands 
& bulidings, the lands cing a 
principal element, the buildings being 
merely accessory :—Held: the owner 
is in occupation of the buildings for 


urj0ses of ra ——-OROOM UNION v. 
Trance (1808) af I. L. T. 28.—IR. 


i.-———~- —— 


payment of al 


——-NE 





CLARK’S TRUSTEES (1871), 9 Macph. 


8 Retrospective occupa- 
tion.}—A subsequent purchas 
rateable property, is, under ago 
Statute, s. 2 a eeonely liable to the 


arrears of ra 
under Acts 18 Vict. No. 15 & No. 184. 
WIOWN & CHILWELL CORPN. DP. 


RATES AND RATING. 


statute of Elizabeth & a course of decisions which 
have been recognised & established as law. carried 
with it liability for rating purposes (LORD MAc- 
NAGHTEN ). 

(4) The cases show that if a person has only 4 
subordinate occupation subject at all times to the 
control & regulation of another, then that person 
has not occupation in the strict sense for the 
purposes of rating, but the rateable occupation 
remains in the other, who has the right of regula- 
tion & control. ... ; 

It is necessary in cases of apparent joint occupa- 
tion to consider what degree of right each party 
may have in the premises (LORD DAVEY).—HOLY- 
WELL UNION & HALKYN PaRisH v. HALKYN 
DRAINAGE Co., [1895] A. C. 117; 64 L. J. M. C. 
113; 71L. T. 818; 59 J. P. 566; 11 T. L. R. 
182; 11 R. 98, H. L.3 revsg. S. C. sub nom. 
HALKYN District MINES DRAINAGE Co. v. 
HOLYWELL UNION ASSESSMENT COMMITTEE & 
HALKYN Parisi OVERSEERS, SAME v. SAME 
ASSESSMENT COMMITTEE & NORTHOP PARISH 
OVERSEERS (1893), 69 L. T. 705, C. A. 

Annotations :—As to (1) Conad. Percy v. Hall fone): 88 it a 


830. Apld. Young v. Liverpool Assmt. Com.,, [1 
K. B. 195. Folld. Margate Corpn. v. Pettman (1912), 
106 L. T. 104. Refd. M.S. & L. R ton-upon- 


F y. v. Kings 
Hull Grdns., etc. (1896), 75 L. T. 127; Ystradyfodwg & 
Pontypridd Main 8 Board v. Newport (Mon.) 
Assmt. Com. (1901), 70 I. J. K. B. 318. Ae to (2) Refd. 
Winstanley ». North Manchester Overseers, [1910] A. C. 
7; Hackncy B. ©. v. Metropolitan Asylums Board (1924), 
131 L. T. 136. As to (3) Refd. Bootle Overseers v. Liver- 
pool Warehousing Co., Same v. Webster (1901), 85 L. T. 
45; Mitchell v. Worksop Union Assmt. Com. (1904), 92 
L. T. 62; Swansea Union Assmt. Com. 
Harbour Trustees (1907), 97 L. T. 585; 
North Manchester Overseers, [1910] A. C. 7; oy 
B. C. v. Metropolitan Asylums Board (1924), 131 L. T. 
136; Back v. Daniels, [1925] 1 K. B. 526. As to (4) 
Consd. Cleveland Bridge & Engineering Co. v. Darlington 
Union Assmt. Com. (1923), 21 L. G. R. Stl. . Fe 
Nott & Cardiff Corpn., [1918) 2 K. B. 146. Generally, 
Refd. Liverpool Corpn. v. Chorley Union Assmt. Com., 
{1913] A. C, 197. 
See, also, Distress, Vol. XVIII., p. 408, Nos. 
1484-1487. 
8. ——~- Retrospective occupation.] — PL. 
was the owner of grass lands, & his tenant 
uitted on Oct. 11, 1881. A rate was made on 
ct. 25, 1881, stating the previous tenant as still 
occupier. Another rate was made on Apr. 25, 
1882, stating the occupier blank. On July 7, 
the land being still unlet, P. entered & cut the grass 
& stacked the hay, & offered to pay the rate as 
from July 7, but the overseers insisted on both 
rates being paid entire from Oct. 11, 1881, & 
entered P.’s name as occupier from that date. 
The justices found that P. occupied all the time, & 
issued a distress warrant :—Held: the occupation 
commenced only from July 7, 1882, & the overseers 
had no power retrospectively to enter P. as 
occupier before that date.—PEMBROKE v. WYE 
OVERSEERS (1888), 47 J. P. 359, D. C. 
9. Extra county area — Berwick-on-Tweed.|— 
A rate in the nature of a county rate may be 
levied in Berwick-upon-Tweed, that being a place 





a. Bhar dy ie profits.}—-NOvVA 
Socotra STEEL & AL Co., LTD. ¥. 
FINANCH & CUSTOMS MINISTER, [1922] 
2 A. C. 176, Pp, C.—AUS. 


er of b. Carrying on business.J]—If a 

joint stock co. owns estate in 
several parishes, it is rateable under 
1 Rev. Stat. c. 53, as a resident of that 
parish in which its principal business is 
carried on, & as a non-resident in the 
other parishes.—- Hz p. ST. JOHN Svus- 
PEaoN BRIDGE Oo. (1855), 3 All. 190. 





t 
tes made 


’ ——. }-~ DONEGAL COUNTY 8ik. —- —— ——.]— CooLan 
Shale v. M'Croassan, [1919] 21. R. guree Counor v. DENNEEN (1926), 26 ay »}--Pltf. had a house & 
: 8. R. N.S. W. 607; 43 N.S. W. W.N. property in the parish of S. where he 
x. = -———.)—Re Crank & 183.—AU58. . generally resided, & where he was 


Part I.—Liapiuiry To BE RaTep. 


not subject to the commission of the peace of any 
county in England, & never having contributed 
to a rate made for any county, although it does not 
lie within the body of an English county, & 





assessed as an inhabitant. He held 
the Govt. appointment of Comr. of 
Works, the office of which was kept in 
F., & was attended by him sometimes 
for a number of days in succession 
without returning to his house in 8. :-— 
Held: this was not “ ca on busi- 
ness ’’ in F., which subjected him to be 
assessed under the 26 Vict. c. 35.— 
HATHEWAY v. CUMMING (1864), 6 All. 


161.—CAN. 

d. -}—A__— non-resident 
catrying on business in a parish is 
Hable to be assessed on his personal 
estate under 1 Rev. Stat. c. 53, s. 19.— 
ae ie MoLEoD (1873), 1 Pug. 226.--- 


e. ——.}—A co. established 
abroad, carrying on business in F., 
from which it derives its income, is 
liable to assessment.—Kz p. BYRNE 
(1874), 2 Pug. 125.—CAN. 


f. .J—A clerk in the Pro- 
vincial Secretary’s office in F., who 
resides outside the city, is not a “‘ person 
carrying on business ”’ within 26 Vict. 
c. 35, 8. 20, so as to make him an in- 
habitant of the city for the purpose of 
taxation.— Hz p. SMITH (1874), 2 Pug. 
147.—CAN. 

g. ———- ——.]— NR. v. WILSON (1881), 
21 N. B. R. 178.—CAN. 

h. -]—Re NorRT#H OF Scor- 
LAND CANADIAN MORTUAGE Co. (1881), 
31 C. P. 552.—CAN. 























k.—— -——.]}+-Ex . TUCKER 
(1883), 23 N. B. R. 311.—CAN. 

1. ——- ———.]—-GRAHAM ¥v. MONA- 
GHAN (1884), 5 K. & G. 186.—CAN. 
——.]—BRANTFORD CITY 
v. ONTARIO INVESTMENT Co. (1888), 
15 A. R. 605.—CAN. 


n. ——.}— KINGSTON CrTY 
CORPN. v. CANADA LIFE ASSURANCE 
Co. (1890), 19 O. R. 453.—CAN. 

0. -———- -——.|—LONDON CrTy 0». 

p. -+~—Action to recover 
$400, being the amount of special tax 
imposed by tho city of Montreal upon 
fire insurance cos. doing business within 
the city. Deft. co. contended that it 
did not come within the provisions of 
the bye-law in question, since it took 
no risks in the city, although its chicf 
office was there :—J/eld : tho issue of a 
policy in Montreal was the acceptance 
of a risk in the city, even though the 
property thereby insured was situated 
outside the city.—CITY OF MONTREAL 
”. UNION MUTUAL FIRE INSURANCECO., 
21 Cc. L. T. Occ. N. 52.—CAN. 

qQ. -}—DOWLER v. UNION 
ASSURANCE SOCIETY OF LONDON (1902), 
9 B.C. R. 196.—CAN. 
——.]—CANADIAN NorR- 
Express Co. & CANADIAN 
NORTHERN TELEGRAPH Co. v. Ros- 
bir TOWN (1915), 31 W. L. R. 868. 





m. 
0 




















Yr. 


.}—CITY oF TORONTO v. 
QUEBEO BANK (1917), 40 O. L. R. 544 ; 
13 QO. W. N. 135; 38 D. L. R. 708.— 
CAN. 

u—— —-.}-Re STUDEBAKER 
CoRPN. OF CANADA, LTD. & CITY OF 
WINDSOR (1919), 46 O. L. R. 78; 16 
O. W. N. 327.—CAN. 

x. -J—Swirr CANADIAN 
Oo., LTD. v. EDMONTON CITY, [1921] 
2 W. W. R. 196.—CAN. 

CHATHAM 


ieenr- ——.}—R. v. 
Assrssors, Ex pp. MIRAMICHI LUMBER 
Co., LTD., Sider 4D. L. R. 212; 51 
N. B. R. 44 —OAN. 

aa. ee Held: the 
entry of a party on the assessment 


roll as resident, when in fact he was a 
non-resident, did not render his assess- 


/—— 











ment nugatory.—DE BLAQUIERE v1. 
BEOKER (1859), 8 C. P. 167.—CAN. 
ST. 


bb. ——.}—EDWARDS v. 
JOHN CORPN., Cass. Dig. 2nd ed. 48. 
—CAN. 


cc. .}—Held: the Legisla- 
ture has used the word “resident ”’ in a 
sense different from that of ‘‘ inhabi- 
tant,”’ the former having reference to 
an actual & not a constructive resi- 
dence.—MURCHIE v. PARISH OF CAN- 
TERBURY (1874), 2 Pug. 188.—CAN. 

dd. —..]--GRAHAM v. MONA- 

ee. ——.)—R. v. FREDERICTON 
BOARD OF ASSESSORS, Hix p. OWE 
(1913), 12 RK. L. R. 510; 41 N. B. RR. 
564.— CAN. 




















ff. ——.]-—-TOWN OF TRENTON 
v. FRASER (1913), 13 E. L. R. 454; 
14D. L. R. 608; 47 N. S. R. 433.— 


CAN. 

gE. ~~» J—A person who carns 
a living in a city but who has a dwelling- 
house where he & his wife eat, drink & 
sleep, outside the city, is not a bond 
fide resident of the city.— LANCASTER 
v. TORONTO CiTy (1917), 38 O. L. RR. 
374.—CAN. 


hh. —-— ———.]—MITCHELL v. MEL- 
VILLE Town, [1923] 1 W. W. It. 805.— 
—CAN 


kk. Income.]--ACKMAN v. TOWN 
OF MONCTON, LANDRY wv. TOWN OF 
moncron (1884), 24 N. B. ht. 103.-— 














: -]—The “‘ income ’’ made 
liable to taxation co nomine by Assess- 
ment Act, 1888, s. 3, means net 
income.—Re BrppLE Cork (MARQUIS) 
(1896), 5 B. C. It. 37.—CAN. 

mm. - : tOBSON v, TOWN 
OF REGINA (1899), 4 Terr. L. LR. 80.— 


1 ——- 


—--- —_—, J— 


nn. —-—- --—.] --Under Assessment 
Act, R. S. O. 1897, c. 224, 8s. 46, the 
income dcrived from property vested 
in trustees must be regarded for the 
purpose of assessment as their own 
income, & is subject to assessment 
although the trustecs have no personal 
interest in it.—2e MCMASTER & Crry 
OF TORONTO (1901), 21 C. LT. Oce. N. 
559; 20. L. R. 474; 1 0. W. HK. 98. 

00. —-—~ —— .]—ABROTY v. CITY OF 
ST. JOHN (1908), 40 8S. ©. K. 597.—CAN. 

pp. ——- ——.]— Re ASAKSSMENT 
AcT, DANIELS & TOWN OF BRIDGETOWN 
(1913), 12 K. L. R. 157.—-CAN. 

aq. ——-.] — ONTARIO TREA- 
SURER v. CANADA LIFE ASSURANCE Co. 
(1915), 8 O. W. N. 165; 33 O. L. 2. 


433.—CAN. 

rr. .}—The income in 
respect of which eny onc is lable to 
taxation must be cither (a) income 
derived by a person resident in 
Ontario, or (b) income received by an 
agent, trustce, etc., for a non-resident. 
—- Re GIBSON & CITY OF HAMILTON 
(1919), 45 ©. L. R. 458; 16 O. W.N. 
199 Ps 48 D. L. R. 428.—CAN. 


tt. .-}—Under the City Act, 
the income from stocks & bonds 
assigned by the owner of tho bank to 
secure an indebtedness for advances in 
connection with his business, the 
fncome from which business is not 
subject to taxation because of payment 
of business tax, is subject to income 
tax without deducting the interest 
charges paid the bank on said advances. 
—JOoNES v. CITY OF NORTH BATTLE- 
FORD (Sask.), {1919) 2 Ww. W. nr. 44.— 


CAN. 

uu. —— _ ———.- } —OTrawa CITY . 
NANTEL (1921), 69 D. L. R. 427; 51 
O. L. R. 69.—CAN. 
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although no rate had ever been levied there 
before, the corpn. having defrayed out of their 
own funds the charges to which the sums raised 
by a county rate are applicable.—R. v. BERWICK- 





aaa. —---- ——.]~—Re WINDSOR Crry 
& McLKop (1921), 64 D. L. R 397: 50 
QO. L. qh. 305.—CAN. 

bbb. - —~ .+—Jield : the income 
to be taxed under Ontario Assessment 
Act, 1914, s. 11, is that of the current 
year.—OTrawa Crry vv. Kaan, [1923] 
ane R. 304; [1923] 2 D. L. R. 226.— 





occ, —— —- -—-—-.]—- A person cannot 
be assessed in respect of income by the 
municipality in which it is earned 
unless he resides in the same.— 
OTTAWA CITY v. KEEFER (1923), 54 
O. L. lt. 86.—CAN. 

ddd. —--- —-—.})--RoOYAT BANK OF 
CANADA 1. TOWN OF GLACE BAY, [1923] 
ae L. lt. 588; [1923] 8. C. R. 524.— 

eee. ——- - ——.]—The income derived 
by a co., whose business is the making 
& selling of garments, from the invest- 
ment of the accumulated reserve fund, 
not used in the business, is ** income not, 
derived from the business ’’ & the co. 
is assessable in respect thereof.—Re 
ToRoNTO City & NoktHnway & Son, 
LTp. (1923), 54 O. L. It. 81.—CAN. 

fff, —--- -——--.}--Re GAMBIE & NRos- 
INSON & SAULT ST. MARIE CiTy (1923), 
5640. L. HR. 93.—CAN. 

gee: Exemptions.}-—-The 
official salary of tho Lieutenant- 
Governor of the province is not Hable 
to be assessed under the city charter 
of l.—Eaz p. Gorpdon, HR. v. CITY or 
FREDERICTON ASSESSORS OF RATKS 

hhh. —~—- ---—,]-—- Under 26 
Vict. c. 35, which exempts from taxation 
the income of the inhabitants of 
Fredericton, derived from real or per- 
sonal property, the rector of the parish 
is not Hable to be assessed upon the 
income derived from the rents of his 
glebo.—- LEK v. FREDERICTON (MAYOR) 
(1873), N. 13. Dig. 66.-——-CAN. 

kkk. ---— --- -,}—The income 
of wu merchant or grocer derived from 
his trado, profession, or calling, is not 
income from real or personal property 
intended by the Legislature to be 
exeinpt.— STERLING Ve CiTy or 
FREDERICTON CORPN. (1874), 2 Pug. 
155.—CAN. 


]. Tear gre 











-J)—THleld: a 
Provincial Legislature has no power 
to impose a tax upon the official income 
of an officer of the Dominion Govern- 
mont.~-LEPROHON U. CIry OF OTTAWA 
(1878), 2A. R. 522; 1 Cart. 592.—CAN. 

mmm, —— ---——— -—~-~—. |—Held : the 
income of an officer in the Customs, 
who resided in the city of St. John, was 
not subject to taxation for municipal 

a Hea Pg p. OWEN (1881), 20 
R 3. I. 487.—CAN. 

nnn. ~—_——- ——---, +The carnings 
of railway locomotivo engineers who 
reccive pay according to the number of 
miles they run their locomotives, aro 
not ‘‘ income ” within the meaning of 
that term as used in the Asscssment 
Act prior to the Amendment of 1901, 
& are therefore not liable to taxation.— 
A.-G. OF BRITISH COLUMBIA UV. OSTRUM, 
[1904] A. C. 144.—-CAN. 

000. —— -——.}—The annual 
income allowed under Superannuation 
Act, R. 8. C. 1886, c. 18, to an official 
of the Dominion who has been super- 
annuated & is no longer in the active 
service of the Dominion, is not exempt 
from municipal taxation.—BUCKE v. 
City or LONDON (1905), 6 O. W. R. 
406; 10 O. L. It. 628.—CAN. 
ppp. .-—A county ct. 
judge was held not to be exempt from 
municipal taxation under provincial 
legislation in respect of his salary or 
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Sect. 1.—In general. Sect. 2: Sub-sects. 1 & 2, A. 
& B.; sub-sect, 3, A.) 


UPON-TWEED JJ. (1828), 8 B. & C. 827; 2 Man. & 
Ry. K. B. 378; 1 Man. & Ry. M. C. 413; 6 
L. J. O. S. M. C. 95; 108 BR. R. 1064. 


SrEctT. 2.—RATEABLE OCCUPATION. 
SUB-SECT. 1.—POSSESSION. 

10. Whether constituting rateable occupation.| 
—Defts. are in possession of this property & are 
therefore prima facie liable to be rated for it 
(BULLER, J.).—R. v. LONDON CorpNn. (1790), 4 
Term Rep. 21; 100 BH. R. 872. 

Annotations :—Consd. Mersey Docks v. Camcron, Jones ». 

Mersey Docks (1865), 11 H. L. Cas. 443; Liverpool Corpn. 
v. Chorley Assmt. Com. & Withnell Overseers, [1912} 1 
K.B. 270. Refd. R. v. Salter’s Load Sluice Comrs. (1792), 
4 Term Rep. 730; Winstanley v. North Manchester 
Oversecrs (1909), 79 lL. J. K. B. 95; Hackney B. C. v. 
Metropolitan Asylums Board (1924), 131 L. T. 136; Back 
v. Daniels, [1925] 1 K. B. 526. 


11. ~——- Legal possession.|]—R. v. St. PANCRAS 
ASSESSMENT COMMITTER, No. 5, ante. 
12. -—~- -—~- No physical possession.]|——SmiTH 


v. NEW FOREST UNION ASSESSMENT COMMITTEE, 
No. 35, post. 

18. —-— —-— With permanent user.]—BoRWICK 
v. SOUTHWARK CORPN., No. 16, post. 

Possession of receiver of company——-Whether 
change in boar ner a COMPANIES, Vol. X., 
p. 800, Nos. 5063, 5064. 





SUB-SECT. 2.—INTENTION TO OCCUPY. 
A. In General. 

14. Whether constituting rateable occupation.] 
—From a date prior to the making of certain 
rates resps. gave notice to applts. that they intended 
to keep certain warehouses unoccupied during the 
current overseers’ year, & to claim exemption from 
the rates in respect thereof. All goods had been 
removed before the making of the rate, & the 
warehouses had not been used since that date, 
though they were advertised in the list of ware- 
houses to let belonging to resps. Each warchouse 
was one of a block, through which continuous 
shafting passed, & at the end of the block was a 
notice: ‘‘ For storage, apply to the L. W. co.” 
A warehouse in respect of which notice had been 
given to applts. was still advertised on the cards 
issued by resps., & they had tried to let it by notice 
affixed on the warehouse :—Held: the justices 
were justified in coming to the conclusion that 
there was no occupation of these warehouses so 
as to render resps. liable to be rated in respect 
thereof. 

If the intention to leave the warehouses unused 
were to cease upon the occasion arising, there 
would there & then be an occupation (RIDLEY, J.). 
—BooTLE OVERSEERS v. LIVERPOOL WARE- 
HOUSING Co., SAME v. WEBSTER (1901), 85 L. T. 
45; 65 J.P. 740; 17 T. L. BR. 550, D.C. 
Annotations :— . Gage v. Wren (1902), 87 L. T. 271. 

istd. R. v. Meljadow 1907] 1 K. B. 192; Borwick v. 

uthwark Corpn., [1909] 1 K. B. 78. Retd. Liverpool 


haps v, Chorley Assamt. Com. & Withnell Oversecrs, 
[1912] 1 K. B. 270. 


fncome as such ju ——CITY OF 
TORONTO v. MORSON {is 7) 400. L. R. 
227; 38 D. L. R. 224.—OAN. 


a; Beene 
J e 


}—Re WatTkKI 
& TORONTO CiTy (1923), 54 O. L. R. 
136.—CAN. 


c, Property created after passing of 


into force is 


statute imposing rate.|}—Where property 
falis within the definition of rateable 
property in Ordinance 43 of 1903, the 

NS that such form of 
created after such O 
immaterial.— WITWATERS- 
RAND O0-OPERATIVE SMELTING WORKS, 


RATES AND RATING. 





15. .|—A warehouse belonging to a ware- 
houseman was used by him for the purpose of 
being let as a whole, or in separate floors or rooms, 
for the storage of goods, or of receiving goods for 
storage at a rent per ton or per package per week. 
The warehouse having been rated to certain rates 
made for a city, the warehouseman, during the 
currency of these rates, gave notice to the rating 
authority that he had gone out of occupation 
of the warehouse. At that time there were no 
goods in the warehouse, & it was closed; & the 
warehouseman had given notice to the co., which 
supplied water for the purposes of the hydraulic 
lift on the premises, to cut off the water supply, 
which they did, & had removed the weights, 
scales, & trucks used for weighing & trucking 
goods on the premises to an adjoining warehouse 
which belonged to him. The water supply could 
however, at any moment be restored on notice 
to the co., & the weights, scales, & trucks brought 
back, whenever required; & the warehouseman 
was still prepared to receive application for the 
hire of storage room in the warehouse, & ready & 
willing to re-open & receive goods into it, pro- 
vided that enough goods were offered to fill half 
of the whole capacity of the warehouse, that 
being the smallest quantity for which he thought 
it worth while commercially to open the ware- 
house; & a bill was posted on the premises 
stating that they were to let :—Held: there was 
no cessation of occupation of the warehouse by 
the warchouseman, & he therefore was liable for 
the payment of the rates in respect of the period 
during which the above-mentioned state of things 
continued. 

The business of a warehouseman need not 
involve the actual presence on the premises either 
of the warehouseman himself, or of any repre- 
sentative or of any movable chattels. If he has 
the necessary appliances ready for use when the 
demand for storage comes, he is in a position to 
do business to which the physical occupation of 
the premises is indispensable (COLLINS, M.R.). 

It is, I think, . . . clear that the intention of 
the alleged occupier in respect to the hereditament 
is a governing factor in determining the question 
whether rateable occupancy has been established. 
For instance, the physical presence, actual or 
constructive, of the alleged occupant upon the 
hereditament may be consistent with the position 
of licencee or lodger as well as with that of an 
occupier in the sense required to establish rate- 
ability (COLLINS, M.R.).— R. v. MELLADEW, 
[1907] 1 K. B. 192; 76L. J. K. B. 262 ; 
189; 71 J.P. 125; 23 T. L. R. 207; 51 Sol. Jo. 
169; 5 L. G. R. 177; 2 Konst. Rat. App. 530, 
C.A.: affg. 8. C. sub nom. R. v. HENDERSON, Ex p. 
JAMES (1905), 92 L. T. 662, D. C. 


Annotations :—Apld. Borwick v. Southwark Corpn., [1909) 
1K. B. 78. Refd. Shepherd 5 Bush Improvements v. 
Hammersmith B. C. (1 102 L. T. 819; Liverpool 
Corpn. v. Chorley Union Assmt. Com., {1913] A. O. 197 ; 
poate B. C. v. Metropolitan Asylums Bo (1924), 131 


16. ——.]-—A firm of manufacturers pur- 
chased a building with the object of having pre- 
mises to which they might transfer their business 
in the event of their existing factory being burnt 
or other emergency arising. They put into the 
building & affixed to the walls some shafting & 


LTD. v. JOHANNESBURG MUNICIPALITY, 
{1912] T. P. D. 1068.—8. AFP. 


PART I. SEOT. 2, SUB-SECT. 2.—A. 
141. Whether 


roperty was 

J Br. Sonn Orre 
occu: . ONES 0. . JOH 
(i890), 80'S. G. R. 122-—GAN, 


Part I.—Liabtirtry to BE RATep. 


wooden benches suitable for their business, but 
no engine or motive power, & it was incapable 
of being used for that business until further 
fitted up for the purpose. There were no chattels 
In it, & except as above mentioned it was wholly 
empty :—H. eld: the act of the owners in keeping 
the premises in readiness for use in their business 
at any moment that they might be required 
amounted to occupation of the premises by them, 
so as to render them liable to be rated in respect 
of them. 

Occupation in relation to rateability is con- 
stituted of legal possession & of permanent. as 
distinguished from mere temporary, user... 
whether a man occupies or not is in cach case a 
question of intention to be ascertained with re- 
ference to the particular circumstances (BIGHAM, 
J.).—BORWICK v. SOUTHWARK CORPN., [1909] 
1K. B.78; 78 L. J. K. B. 121; 99L. T. 841; 73 
J.P.38; 71. G. R. 10, D.C. 

Annotations eld Shepherd’s Bush Improvements ». 


Hammersmith C. (1910), 102 L. 'T. 819. Refd. Liver- 
poo Corpn. v. Chorley Union Assmt. Com., [1913] A. C. 


17. -|—Resps., the Metropolitan Asylums 
Board, in 1921, purchased certain premises for 
the purpose of extending their fever hospital which 
was adjoining, & between Sept. 15, 1921, & Mar. 
21, 1922, the premises so purchased were used by 
resps. for the reception & treatment of patients, & 
rates were paid by resps. in respect of the premises 
during that period. Between Mar. 31, 1922, & 
Mar. 31, 1923, resps. did not use the premises for 
the reception & treatment of patients, the furniture 
having been removed by Mar. 31, 1922, for the 
purpose of alterations of the premises. tesps. 
employed contractors to carry out the greater part 
of the alterations, & this work was still con- 
tinuing on Oct. 7, 1922. The enginecring Pe of 
the work was carricd out by resps. by direct labour. 
A. gardener of resps. was employed in the grounds, 
& coal was taken into the premises during the 
period in question, & was used for testing boilers 
& heating apparatus. <A clerk of the works was 
employed by resps., & was provided with an 
office on the premises. A rate having been made 
on Apr. 1, 1922, in respect of the premises for the 
half year cnding Sept. 30, 1922, resps. refused to 
pay on the ground that they were not in rateable 
occupation :—Held: there was no evidence of an 
intention by resps. to cease occupation, & the 
occupation was of value to them, & they were 
liable for the rate.—HACKNEY BOROUGH COUNCIL 
v. METROPOLITAN ASYLUMS BoaRD (1924), 131 
L. T. 186; 88 J. P. 129; 40 T. L. R. 6453 22 
L. G. R. 397; 2B. R. A. 1063, D. C. 








B. What Amounts to. 

18. Premises intermittently occupied — Shoot- 
ing ground.|—-MILDMAY v. WIMBLEDON (CHURCII- 
WARDENS & OVERSEERS), No. 113, post. 

19. Store house on shooting ground.|— 
MILDMAY v. WIMBLEDON (CHURCHWARDENS & 
OVERSEERS), No. 113, post. 





20. —— Warehouse.]|—REGENT’Ss CANAL Co. 
ae ae Union (1871), Ryde, Rat. App. (1871- 

) e 

21. ——- -——-.]— BooTLE OVERSEERS . 


PART I. SECT. 2, SUB-SECT. 2.—B. 


d. Premises intermittently occupied— 
House let furnished.}—The owner of a 
house in the city of Dublin, furnished 
for letting, is liable to city rates in 
respect thereof, as well for those periods 
during which it is unlet, as for those 
during which it is let.—STAUNTON v. 


occupation—Land 


POWELL (1867), 15 W. R. seepage 
. Premises kent in readiness for 
dedicated 


ses.]—Land dedicated for school 
Prposes Wan fenced & a schoo) house 
erected, which was used for some years. 
Prior to the year of assoas nent, the 
Crown ceased to use the land & bul 
for school or any other purpose. 
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LIVERPOOL WAREHOUSING Co., SAME v. WEBSTER, 
No. 14, ante. 


22, ------ -——.] — R. v. MELLADEW, No. 15, 
ante. 
23. —--—— Intention to use in emergency. |— 


Borwick v. SOUTHWARK CORPN., No. 16, ante. 
Whether amounting to beneficial occupa- 
tion.]—-See Sub-sect. 3, B. (h), post. 

24, Premises kept in readiness for occupation 

-Never in fact occupied.)—R. v. Sr. PANCRAS 
ASSESSMENT COMMITTEE, No. 5, ante. 

25. Premises approaching completion—Capable 
of being used for intended purpose.) — Two 
reservoirs had been constructed by a water co. 
to provide a reserve of water in case of drought. 
The co.’s water was admitted to them for the first 
time in the month of June, 1903, when they were 
filed to eleven-twelfths of their capacity. <A 
formal opening ceremony took place on June 15. 
The co. had not had occasion to use any of the 
water stored in the reservoirs, & it) was alleged 
that the water was merely kept there in order to 
test the reservoirs. Workmen employed by the 
contractors had been in June, & were still, at work 
on the reservoirs, & the co.’s engincer had not yet 
given his certificate of completion. On June 23, 
19038, the rate had been amended under Voor Law 
Amendment Act, 1868 (c. 122), s. 38, by adding 
applts. in respect of these reservoirs :—Held : the 
co. were in occupation at that time, & the works 
were then complete, within Lands Clauses Con- 
solidation Act, 1845 (c. 18), s. 133.—East LONDON 
WATERWORKS Co. v. EDMONTON UNION (1904), 


Ryde & K. Rat. App. 120. 
repair.) —- TTACKNEY 


26. Premises under 
Borkouaw Councm v. METROPOLITAN ASYLUMS 


BoarpD, No. 17, ante. 











BENEFICIAL OCCUPATION. 


A. In General. 


27. Basis of Mability.|——lt. v. Watson, No. 49, 
post. 

28, .|— Comrs., under a drainage Act, 
who purchased land & erected buildings in the 
parish of S. for the outlet of the drainage, but who 
received no benefit from such property in S., but 
the whole benefit was derived to the owners of 
lands in other parishes, drained by means of such 
outlet, are not rateable in S. for such benefit.— 
R. v. SCULCOATES (CHURCHWARDENS) (1810), 12 
East, 40; 104 HB. R. 17. 

Annolations :—Expld. R. v. New River Co. (1813), 1 M. & 8. 
503. Distd. R. v. York Corpn. (1837), 6 Ad. & El. 419. 
Refd. kh. v. Loeds & Liverpool Canal Co, (1838), ¢ Ad. & Kl. 
671; R. v. Wallingford Union (1839), 10 Ad. & El. 259; 
Wost Kent Main Sewerage Board v. Dartford Assmt. 
Com., [1911] A. C. 171. 

29. ]—The overseers of parish A. took 
certain houses & buildings situate in parish 13:. for 
the purposes of the poor of parish A., & the 
buildings were exclusively occupied by the poor of 
that parish, who were employed in a manufactory 
which brought no actual profits to the parish A. :— 
Held: (1) the purpose for which the premises were 
used did not exempt the overseers of A. from being 


SuUB-SECT. 3. 











land remained so dedicated but there 
was no evidence of any intention on the 
part of the Crown to resume its use for 
school or other purposes :—Held: the 
land was wnoccupied within Local 
Government Act, s. 1 
TREASURER ¥v. WOOLOOMA COUNCIL 
(1915), 15 8. R. N. 8. W. 327; 29 
N. Ss. W. W. N. 17.—AUS. 


or school 


ding 
The 
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Sect. 2.— Rateable occupation: Sub-sect. 3, A.J 


rateable, in respect of the occupation of the pre- 
mises situate in parish B.; (2) as the premises 
were such as to be capable of a beneficial occupa- 
tion, the fact of the occupation not being profit- 
able to the parish was immaterial.—BRISTOL 
GOVERNORS OF THE Poor v. Watt (1836), 5 Ad. & 
Hl. 1; 2 Har. & W. 70; 6 Nev. & M. K. B. 383; 
5L. J. M. C. 113; 111 EB. R. 1067; previous pro- 
ceedings (1834), 1 Ad. & El. 264. 


Annotations :—.As to (1) Folld. R. v. Wallingford Union 
(1839), 10 Ad. & El. 259; HK. v. Badcock (1845), 6 Q. B. 
87; Gambier v. Lydford Overscers (1853), 3 EK. & B. 

346. A d. Jones v. Mersey Docks & Harbour Board, 

Merse ocks & Harbour Board v. Jones (1865), 6 New 

Rep. 378. Refd. R. v. Stapleton (1863), 4 B. & S. 629. 

As wo @ Apprvd. Jones v. Mersey Docks & Harbour 

» Mersey Docks & Harbour Board v. Jones (1865), 

6 New Rep. 378. Apld. L. C. C. v. Erith & Dartford 

Union Assmt. Com., West Ham v. L. C. C., St. George’s 

Union Assmt. Com. v. L. C. C., [1893] A. C. 562. Refd. It. 


v. Vange (1842), 3 Q. B. 242. Gene ally, onsd. it. v. 
Hull JJ. (1854) 4 i. & B. 29. Refd. R. v. Shepherd 
(1840), 10 L. J. M. C. 44; Toxteth Park Grdns. v, Toxteth 

ark L. B. of Health (1861), 30 L. J. M.C. 154. Mentd. 
R. v. St. Martin’s in the Ficlds Grdns. (1851), 17 Q. B. 
ae Baglan Bay Tin Plate Co. v. John (1895), 72 L. T. 


30. ——--.]-—R. v. BADcocx, No. 100, post. 

80a. ----—.]--SMITH v. BIRMINGHAM UNION, No. 
295, post. 

31. ---—.]---Occupiers with a beneficial occu- 
pation are primd facie rateable, & owners of mere 
rights of common are priméd facie not rateable ; but 
the exercise of rights of property, such as the 
removal of the soil by such owners, renders them 
rateable.—MEDLAND & BROWN v. PAINE (1858), 
23 J. P. 39; 4 Jur. N.S. 1283; 7 W. R. 357. 
Annotations :—Mentd. Attenborough v. Kemp & Page 4 860), 

6 Jur. N. 8S. 1354; Morton & Ridlington v. Tabiner (1880), 

6 Jur. N. 8S. 682; Edwards & Mann v. Hatton (1866), 35 

L. J. Eccl. 1. 

32. ———.]—-MERSEY DOCKS v. CAMERON, JONES 
v. MeRSEY Docks, No. 286, post. 

.-——-.]—R. v. RHYMNEY Ry. Co., No. 616, 
post. 

34, ———.]— An occupier assessed in a poor 
rate, but who ceases to occupy before the rate has 
been wholly discharged, is not relieved by Poor 
Rate Assessment & Collection Act, 1869 (c. 41), 
8. 16, from liability to pay the whole rate, unless 
some one succeeds or comes into the occupation 
who is liable to pay a proportionate part of such 
rate, &, semble, such occupier remains liable to the 
whole rate until the name of some one liable to be 
assessed is substituted for his in the rate book. 
The Metropolitan Board of Works purchased 
Putney Bridge of the Fulham Bridge Co., who 
transferred the bridge to the board under the pro- 
visions of an Act of Parliament which required the 
tolls in respect of the bridge to cease, & enacted 
that the bridge should be open free to the public & 
should be maintained by the board, the justices of 
Surrey paying an annual sum to the board in 
discharge of the liability of that county to maintain 
the bridge. Before the transfer the Fulham Bridge 
Co. received tolls for the passage over the bridge, 
& were duly assessed in the poor rate in the parish 
of Putney in respect of the bridge, & at the time 
of the transfer there remained undischarged a rate 
for which the bridge co. had been so assessed, & 
which had been made by the parish for a period 
extending beyond the transfer :—Held: the board 
had no beneficial occupation of the bridge in 
respect of which they were capable of being rated, 
& therefore, as there was no succeeding occupier 
liable to be rated, the bridge co. remained liable 
for the whole rate. 

It is pores clear that the Metropolitan Board 
of Works were never rated. . . . Then comes the 


RATES AND RATING. 


question, could they be rated ? They could only 
be rated if they were occupiers & beneficial 
occupiers (BRETT, L.J.).—HARE v. PUTNEY OVER- 
SEERS (1881), 7 Q. B. D. 223; 50L. J. M. C. 813 
45 L. T. 8339; 463. P.100; 29 W. R. 721, C. A. 

Annotations :—Consd. Dewsbury & Heckmondwike Water- 

works Board v. Penistone Assmt. Com. (1885), 16 Q. B. D. 
. Apprvd. Lambeth Overseers v. L. C. C., [1897] A. C. 
625. Consd. Percy v. Hall (1903), 88 L. T. 830. 
Liverpool Corpn. v. West Derby Union, [1908] 2 K. B. 
647. Refd. Coomber v. Berks JJ. (1882), 10 Q. B. D. 
267; KH. v. West Bromwich School Board (1884), 53 
L. J. M. C. 158; L. ©. C. v. Wandsworth B. C., [1903] 
1K. B. 797; Winstanley v. North Manchester Overseers, 
{1910} A. O. 7; London Land Tax Comrs. v. C. L. Ry., 

{1918} A. C. 364; London Corpn. v. Associated Neows- 

apers, [1915] A. C. 674; Roberts ». Poplar Metropolitan 

orough Assmt. Com., [{922] 1 K. B. 25. 

35. .|—S. was owner in fee simple of a 
piece of unenclosed land, on which grew some grass 
& trees. The cattle of a neighbour, without the 
knowledge or permission of S. were in the habit of 
straying on to the land & eating the grass. On 
one of the trees growing on the land S. affixed a 
bill, stating that the land was to let, but he made 
no other use of the ground :—Held: he was not 
liable to be assessed to poor rate in respect of this 
land. 

To constitute occupation under the statute of 
Elizabeth there must be use & enjoyment of the 
property capable of being beneficial (LOPES, 
L.J.).—-SMITH v. NEW FOREST UNION ASSESSMENT 
COMMITTEE (1889), 61 L. TI’. 870; 54 J. P. 3245 6 
T. L. R. 31; sub nom. CROWTHER-SMITH v. NEW 
tr aie UNION, Ryde, Rat. App. (1886-90) 311, 
C. e 
Annotations :—Consd. Liverpool Corpn. v. Chorley Union 

Assmt. Com. & Withnell Overscers, [1913] A. C. 197. 

Refd. Wolfe v. Surrey County Council, Reeve v. Surrey 

County Council, [1905] 1 K. B. 439; Hacknoy B. C. v. 

Metropolitan Asylums Board (1924), 131 L. T. 136. 

36. .|—A municipal corpn. owned certain 
reservoirs & waterworks & received into their 
reservoirs the water which flowed from an adjoining 
gathering ground. In order to prevent pollution 
of the water flowing from it to their works the 
corpn. purchased the gathering ground, which con- 
sisted of agricultural land & moorland. They 
thereupon demolished certain farmhouses on the 
land, abolished certain rights of pasturage & turf 
cutting thereon, & limited the user of the land to 
purposes of sporting & afforestation. They planted 
a portion of the land with trees, converted another 
portion into nurseries, & let the sporting rights 
over the land to a lessee for a term of years, but 
they did not exercise any other rights of occupation 
over the land :—Held: the corpn. were in rateable 
occupation of the whole of the land as a gathering 
ground. 

Each of the uses to which applts. have devoted 
the moorland . . . are sufficient to turn their 
admitted possession of the moor into that beneficial 
occupation of it which renders them rateable in 
respect of it (LORD ATKINSON).—LIVERPOOL 
CORPN. v. CHORLEY UNION ASSESSMENT COM- 
MITTER, [1913] A. C.197; 82 L. J. K. B. 555; 108 
L. T. 82; 77 J. P. 185; 29 T. L. R. 246; 57 
ee 263; 11 L. G. R. 182; 1B. R. A. 72, 








Annotations :—Apld. Hackney B. C. v. Metropolitan Asylums 
Board (1024 181 L. T. 186. Refd. London Corpn. v. 
Associa swepaners: (1915] A. C. 674; Back v. 

Is, {1925} ] e B. 626. 


Danie 
.}— HacknEY BorouGH COUNCIL v. 





37. 
METROPOLITAN ASYLUMS BOARD, No. 17, ante. 

38. Unprofitable nature of occupation im- 
material.|—-BRIsTOL GOVERNORS OF THE POOR v. 
Wait, No. 29, ante. 

39. .|—A local Act of Parliament recited 
that it would be of great utility to the public to 
build a bridge, & empowered a co. to raise a 
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capital sum amongst themselves shares, & to 
borrow a further sum, by mtge. a sre for the 
building thereof, & authorised tolls to be taken, & 
enacted that the tolls should be applied first in 
discharging the expenses of the Act & paying the 
mtgees. their interest, & that the surplus should be 
divided among the proprietors, not exceeding 
7% per cent. on their shares, The excess arising 
from the tolls beyond the dividend was to be 
applied in paying off the capital advanced by the 
proprietors ; afterwards to pay off the mtge. debt, 

terwards to form a fund for the repairs of the 
bridge, & then the tolls to cease altogether. 

The co. raised the sums authorised under the 
Act, & also incurred a further debt in completing 
the bridge. The tolls, which amounted to £1,500 a 
year, were applied in discharging this further debt 
& the interest of the money raised. This debt had 
not been wholly discharged, & no dividend to the 
proprietors had ever been made :—Held: the co. 
had a beneficial interest in the tolls till their capital 
was paid off, & they were therefore rateable to the 
poor rate as occupiers of the bridge.—R. v. 
BLACKFRIARS BRIDGE Co. (1839), 9 Ad. & El. 828; 
1 Per. & Dav. 603; 8 L. J. M. O. 29; 3J.P.114; 
112 E. R. 1428. 

Annotation :—Refd. R. v. Longwood (1849), 18 L. J. M. C. 65. 


40. -/—-The beneficial occupation that 
makes an occupier rateable to the relief of the 
poor, need not necessarily be a profitable occupa- 
tion.—R. v. VANGE (INHABITANTS) (1842), 3 Q. B. 
242; 2 Gal. & Dav. 474; 11 L. J. M. C. 117; 6 
J. P. 668; 6 Jur. 893; 114 B. RB. 500. 


Annotations :—Expld. It. v. Smith (1885), 55 L. J. M. C. 
49. Apld. Newport Union v, Stead, Newport Union ». 
Green, [1907] 2 K. B. 460. Refd. KR. v. Gainsborough 
Union (1871), L. R. 7 Q. B. 64. 


41. —.-.]—R. v. Bapcock, No. 100, post. 

42. —_—.]—The London County Council were 
owners of land & premises consisting of a pumping 
station & works, which they occupicd & used as a 
necessary part of the metropolitan sewage system 
& to enable them to perform statutory duties. So 
long as the land & premises were used as part of 
the sewage system they were incapable of yielding 
a profit & the London County Council were 
practically the only possible tenants. If the land 
& premises had been in the possession, not of the 
London County Council, but of a private owner to 
be let, the London County Council would have been 
willing to pay a yearly rent for the same as part 
of the metropolitan sewage system sufficient to 
support the rateable value at which they were 
assessed to the poor rate; but except for the 
purposes of the sewage system & if the land & 
premises were disconnected therefrom & in the 
hands of a tenant applied to any other purpose 
for which they might be available, the rateable 
value would be lower. Under similar conditions 
the London County Council were also owners of 
outfall sewers used for the discharge of the 
sewage into the Thames & constructed, not under- 
ground, but in an embankment erected upon land 
purchased for that purpose & previously rateable : 
—RHeld: (1) the true test of beneficial occupation 
was not whether a profit could be made but whether 
the occupation was of value; (2) even supposing 
the London County Council could not under the 
statutes legally be tenants they ought to be taken 
into account as possible hypothetical tenants, for 
the purpose of determining the rateable value of 
the premises which they owned & occupied ; 
(3) the pumping station & works & the outfall 
sewers were rateable to the poor rate & the London 
County Council were assessed on the true principle ; 
(4) sewers constructed in an embankment above 
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ground, on land previously rated, were distin- 

guishable from underground sewers, & applts. 

were rateable in respect of sewers constructed 
in such an embankment. 

Many of the earlier decisions are tainted with 
this vice, that they proceed upon the supposition 
that lands held for public purposes are on that 
account not rateable. The doctrine is now 
exploded, your lordship’s House having distinctly 
determined that the circumstance that land is held 
Py a public body for public purposes does not 
affect its rateability (Lorp HrErscHELL, C.).— 
LONDON Country Council, v. Erira PARISH 
(CHURCHWARDENS, Erc.) & DARTFORD UNION 
ASSESSMENT COMMITTEE, Wrst Ham ParisH 
(CHURCHWARDENS, ETC.) v. LONDON CouNTY 
CoUNCIL, St. GEORGE’S UNION ASSESSMENT 
COMMITTEE v. LONDON CoUNTY CoUNCIL, [1893] 
A. C. 562; 68 L. J. M. CO. 9; 69 L. 'T. 725; 57 
J. P, 821; 42 W. R. 330 ; 10 J L. R. 1 6 R. 
22; sub nom. LONDON COUNTY COUNCIL v. ERITH 
OVERSEERS, LONDON CouNntTYy CoUNCIL v. WEsT 
liam UNION, LONDON County CouNCcIL v. Woot- 
WICH UNION, LONDON CoUNTY COUNCIL v. ST. 
GEORGE’S UNION, Ktyde, Rat. App. (1891-93) 
382, H. L. 

Annotations :—~.18 to (1) Apid. ri perial Institute of tho 
United Kingdom ». St. Mary Abbots, Kensington & St. 
George's Union (1895), Ryde & K. Rat. App. 1. 
Consd. Lancaster Port Comrs. »v. Barrow-in-Furness 
Overseers, (1897) 1 Q. B. 166. Apld. Soane’s Museum 
Trustees v. St. Gilos & St. George’s Vestry (1900), 16 
T. L. R. 440. . Gc. Ry. oe. iat leas 4 Union 
Sheffield Union ». G. CG. Ry., [1909] A. C. 78: Liverpool 
Corpn. t. Chorley Union Assmt. Com. & Withnell Over- 
seers, [1913] A. C. 197; Port of London Authority v. 
Orsett Union Assmt. Com., [1920] A. ©. 273; Hackne 
B. C. vo. Metropolitan Asylums Board (1924), 131 L. T. 
136. Refd. Cattewater Harbour Comrs. v. Plympton St. 
Mary Union Assmt. Com. (1899), 63 J. P. 297; Liver 
Corpn. v. West Derby Union (1905), 92 L. T. 467 ; 
London Ry. Joint Committee v. Greenwich Union Assmt. 
Com., Same v. Bermondsey Assmt. Com., Same v. eed 
Axssmt. Com., {1913] 1 K. B. 612. ta to (2) Distd. 
Expld. Sculcoates Union ». Kingston-upon-Hull Dock Co., 
f1895) A. C. 136. Distd. Lambeth Overseers v. L. C. C., 
[1897] A. C, 6253; Mersey Docks & Harbour Board ¢. 
Birkenhead Assmt. Com., [1900] 1 Q. B. 143. nad. 
Royal] Medical Benovolent College v. Kpsom Union (1902), 
Ryde & K. Rat. App. 82. Apld. Davies v. Seisdon Union, 
{1908] A. C. 315. C ~ Gc. Ry. v. Banbury Union, 
Sheffield Union v. G. GC. Ry., [1909] A. C. 78; Jones v. 
West Derby Union (1911), 75 J. P. 375: Metro olitan 
Water Board v. Chertsey Assmt. Com., ([1916] 1 A. }. 337 ; 
Poplar Assmt. Com. v. Roberts, [1022] 2 A. C. 98; 
Kingston Union v. Metropolitan Water Board, [1926] 

. C. 331. Refd. Oxford Untversity v. Oxford corp: 

(No. 1) (1902), Ryde & K. Rat. App. 87; Chertsey Union 

Assmt. Com. v. Metropolitan Water Board (1914), 111 

L. T. 720; Port of London Authority v. Orsett 

Assint. Com., [1920] A. C. 273. As to (3) Refd. Weat- 

minster Corpn. v. Johnson, Sume v. Fuller, [1904] 2 K. B. 

737. As to (4) Apld. Leicester Corpn. v. Boaumont Leys 


-on- . Com. 94), 638 L. J. 
& Barrow on Soar Paton: rte Com. eae Oo ee: 


hast 


} SUTBUYLUUWH 06 4 Ussy pease srnewene 

Sg Pag Pg og ER 

NSU AO. TTL creneralliy Mentd. Bourne v. Keane, 

(1919) A.C. 815. 

43. Occupation by trustees on behalf of public.| 
—Where, by Act of Parliament, certain persons 
[trustees] were empowered to make a dock, & 
take certain rates & duties from ships resorting 
to it, & the same statute provided that those rates 
should be applied to paying off the debt incurred 
in making the dock, & to keeping it in repair, & 
that then the rates should be lowered reserving 
sufficient to keep the dock, etc., in repair :—Held : 
the dock co. were not rateable to the relief of the 
poor in respect of the dock ee Sage ah pee 

mises purchased or hired, 
Bor, OF ee Pe Ue xe Pada. vio individual 
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Sect. 2.— Rateable occupation: Sub-sect. 3, A. & B. 
(a) & (b).] 


a 624; 5 L. J. O. S. M. C. 145; 108 E. R. 


Annotations jaan ped R. wv. River Weaver Navigation 
Trustees (1827), 7 B. & C. 70, n.;_R. v. Beverley Lighting 
Comrs. (1837), 6 Ad. & El. 645. Distd. R. v. York Corpn. 

1837), 6 Ad. & El. 419; KR. v. Blackfriars Bridge Co. 
1839), 1 Per. & Dav. 603; RR. v. Wallingford Union 
. 259; Apld. R. v. Liverpool Corpn. 

1, 435. Conad, R. v. Exminster (1840), 
Distd. R. v. Badcock (1845), 6 Q. B. 787. 
._R. wo. St. George, Southwark, Bethlom Hospital 

Case, Bridewell Hospital Case (1847), 10 Q. B. 852. Distd. 

Birkenhead Docks Trustees v. Birkenhcad Overscers 

(1853), 2 E. & B. 148. Dbtd. Leith Dock Comrs. »v. 

Scotland (1855), 24 L. T. O. S. 320; Liverpool tad v. 
eat Derby Overseers (1856), 6 E. & B. 704. Distd. 

Tyne Improvement Comrs. v. Chirton Overseers (1859), 

1H. & BK. 616. Overd. Mersey Docks v. Cameron, Jones 

v. Mersey Docks (1865), 11 H. L. Cas. 444. . Man- 

chester Corpn. v. Manchester Overseers (1852), 17 Had 

859; R. v. Temple (1853), 17 Jur. 573; Coo v. Wise 

c18a4). 5 B. & 8S. 440; Mersey Docks Trustees v. Gibbs 

(1866), L. R. 1H. L. 93. 


44, —-~-.|—R. v. BADcocK, No. 100, post. 

45. ——-.|—MrrsEy Docks v. CAMERON, JONES 
v. Mersey Docks, No. 286, post. 

46. Occupation by corporation under Inclosure 
Act.]—The freemen of the corpn. of York, occupiers 
of houses in M., a part & separate ward of Y., 
immemorially enjoyed pasture over the lands of G. 
‘The freemen, occupiers of houses, in other wards, 
had the same rights over other lands. The corpn. 
appointed pasture masters, who made regulations 
respecting the enjoyment of the pastures, directed 
repairs, & appointed a herdsman, who watched the 
cattle, prevented their straying, etc. The pasture 
masters were superintended by wardens of the 
several wards, who consisted of the mayor & 
aldermen of Y.; &, in important cases, reference 
was made to a select body of the corpn. The 
freemen paid, for the cattle put on the pastures, 
head money, fixed by & paid to the pasture 
masters, which was applied to the wages of the 
herdsmen, & the expenses of managing the 
pastures. These accounts were audited by the 
wardens. By an Inclosure Act lands were allotted 
to the corpn. in fee, to be exclusively enjoyed by 
the freemen, occupiers of M., in lieu of their right 
of pasture, which was abolished, & with the same 
rights, & under the same regulations. The lands 
Were managed as the common had been before the 
Act; except that the herdsman lived in a cottage 
on the new land, built from the proceeds of the 
head money, for which the poor rate was paid out 
of the head moncy by the pasture masters. Some 
of the land was, at one time, leased by the pasture 
masters; these leases expired some years ago. 
During the leases the lessees were rated. A 
surplus, arising from the rent & the head money, 
was laid out in purchasing land which was vested 
in the then wardens & pasture masters in fee, in 
trust for the freemen, occupiers of M., to be 
enjoyed as the other land. There was generally 
a balance over & above expenses, from the head 
money, which was carried to the next year. The 
corpn. received no profit in their corporate 
capacity, except as above. Neither they nor the 
freemen had ever been rated for the land or right 
of pasture :—Held: the corpn. were rateable to 
the poor for the land vested in them under the 
Act, but not for the land purchased out of the 
surplus.—R. v. YORK CoRPN. (1837), 6 Ad. & El. 
419; 1 Nev. & P. K. B. 539; Will. Woll. & Dav. 
182; 6L. J. M. C. 121; 1 J. P. 53, 106; 1 Jur. 


58; 112 BE. R. 160. 
= Distd, BR. v. Alnwick Corpn. (1839), 9 Ad. & 


El, 444. Consd. RB. v. Sterry (1840), 12 Ad. 

Pd eh PR Macy Abba Kealadios 
_ B. ; . © ot’s ens 

(i840), 12 Ad. & El. 824. ra : - 


RATES AND RATING. 


B. What Amounts to. 
(a) In General. 


47. Property ylelding net annual value.|—- 
MERSEY DocCKS v. CAMERON, JONES v. MERSEY 
Docks, No. 286, post. 

48. Occupation by corporate body for own 
profit..—A corporation seised of lands in fee for 
their own profit, are within the meaning of Poor 
Relief Act, 1601 (c. 2), inhabitants or occupiers of 
such lands, &, in respect thereof, liable in their 
corporate capacity, to be rated to the poor.— 
R. v. GARDNER (1774), 1 Cowp. 78; 1 Bott, 134; 
98 K. R. 977. 


Annotations :—Consd. R. v. Sculcoates Ovorsecrs, etc. (1810), 
12 Kast, 40; KR. wv. Birmingham & Gloucester Ry. (1842), 
3 Q. B. 223. Refd. R. v. Munday (1801), 1 East, 584; 
Cortis v. Kent Water Works Co. (1827), 7 B. & C. x 
Kk. v. Cambridge Gas Light Co. (1838), 8 Ad. & El. 73. 
Mentd. R. v. Peterborough JJ. (1783), Cald. Mag. Cas. 


49. Occupation of & stocking land — Local 
custom.|—-Where a corpn. were seised in fee of 
lands, which by the custom were annually meted 
out under their control by a leet jury, according 
to a certain stint, to such of the resident burgesses 
who chose to stock the same ; they paying 19s. 4d. 
to each of the other burgesses who did not stock : 
—Held: the burgesses who so stocked were 
tenants in common of the lands so occupied by 
them, & as such occupiers were liable to be rated 
for the same. 

We cannot say that an enjoyment of land, which 
is of such value as that those who do not actually 
enjoy it, but who might if they so pleased, are 
entitled to a compensation from those who do, is 
not something which is rateable, & being rateable, 
it must be rated in the hands of those who have the 
beneficial possession of it (LORD ELLENBOROUGH, 
C.J.).—R. v. WATSON (1804), 5 Hast, 480; 1 Bott, 
202; 2 Smith, K. B. 144; 102 BH. R, 1154. 
Annotations :-—Distd. R. v. biti as 8 (1810), 13 East, 155; 

R. v. Sudbury Corpn. (1823), 1B. & C. 389; R. v. York 

, ) vw. Alnwick 


Corpn. (1837), 6 Ad. & El. 419. Refd. R. 
Sd ae (1839), 9 Ad. & El. 444; Heath v. Huynos (1857), 
K. & G. 99. 


50. Religious purposes — Missionary society.] — 
The treasurer of the London Missionary Society 
was assessed to the poor rate as the occupier of 
premises held on lease by the society, & consisting 
of a board room, secretary’s room, museum, 
clerks’ offices, & store rooms. The society was 
founded entirely for religious & charitable pur- 
poses, & supported by voluntary contributions. 
The premises were occupied by them merely for 
conducting the affairs of the institution. No 
person slept there. The store rooms were used 
for keeping articles intended for exportation in 
furtherance of the society’s objects. The treasurer 
attended at the premises once a week, for a few 
hours, to superintend the society’s affairs, which 
were there carried on by the society’s clerks. 
These were mere servants, receiving salaries. 
The treasurer was not paid, & was a contributor 
to the funds of the society; &, for the purposes 
of the case, was identified with them. No person 
connected with the society derived any pecuniary 
profit or personal emolument from their occupation 
of the premises. Neither the treasurer, nor any 
person connected with the society & occupying 
the premises, resided in the parish or held property 
there, except as above mentioned :—Held: the 
rate was bad, there being no beneficial occupation. 
—R. v. WILSON (1840), 12 Ad. & El. 94; 4 Per. 
iat 130; 9L.J.M.0.100; 4 Jur. 1128; 118 

.R. 746. 


draping y “ ene Mion OS, Gaeeh 
e e e e e a Vv. , 
etc, (1864), 16 C. B. N. 8. 300. Refd. Hodgson v. Carlisle 
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(1857 4 Jur. N. '° 16 > R,. s . : 4 - s 
cttthy 1B&S. 71. v. Licensed Victuallers’ Soc. 








51. -|—The Baptist Missionary 
Society were assessed to a paving rate, made under 
& local paving Act, as occupiers of a house & 
premises, the property of the society. The 
society is founded with the object of sending out 
missionaries for the conversion of the heathen. 
It is chiefly supported by voluntary contributions, 
& in part by the interest of a fund; & no member 
derives any private advantage from his con- 
nection with it. The premises comprise various 
apartments, the whole of which are required for 
the puree of the society, but which are at times 
used by other societies of the samc nature, who, 
in return, contribute a part of the expense of the 
lighting, warming & cleansing of the premises ; 
but the sum so contributed does not exceed the 
expense incurred in consequence of their use of 
the premises. The society prints reports & 
periodicals, which are stored on the premises, & 
occasionally sold there, but at less than their prime 
cost; the proceeds of such sales being carried 
to the credit of the society :—Held: the rate was 
good, for that there was, under the circumstances, 
a beneficial occupation by the Baptist Missionary 
Socicty. Semble: persons occupying premises 
merely for religious ends are not, on that account, 
exempt from poor rate.—It. v. Baprist MiIs- 
SIONARY Society (1849), 10 Q. B. 884; 3 New 
Mag. Cas. 162; 3 New Sess. Cas. 555; 18 L. J. 
M. C. 194; 13 L. T. O. S. 299; 13 Jur. 748; 
116 HK. R. 335. 


Annotations :—Distd. R. v. Manchester Overseers (1851), 20 
e A 1 K. & B. 


L. J. M. C. 113. . R. v. Temple (1853), 2 

160. Consd. KR. v. Licensed Victuallers’ Soc. (1861), 1 
B. & S. 71. Apld. Magee College Trustees ». Valuation 
Comrs. (1870), 19 W. RR. 3 Refd. 


. 328, Mersey Docks 
Trustees v. Cameron (1865), 20 C. B. N. 8. 56. 

52. River moorings —- Floating pier.] — Applts. 
were rated for land occupied by the platform & 
other mattcrs used as a pier for landing & embark- 
ing steamboat passengers. The pier consisted of 
two barges, kept in their places by iron chain 
cables, fastened to iron anchors, placed in the bed 
of the river Thames, & by an iron chain from one 
of the barges to a staple fixed in the stonework of 
certain stairs used as a public shipping & landing 
place. The barge which was nearest to the stairs 
floated at high water, but at low water rested on 
blocks fixed in the bed of the river for that purpose 5 
the other barge was always afloat. A movable 

latform extended from the stairs to the first 
rge, & another movable platform connected the 
two barges together. The whole had been used 
as a pier since 1843, & the stairs & the land over 
which the barges & platforms were placed were 1n 
resp. parish :—Held: there was a permanent & 
profitable occupation of the soil, & applts. were 
rateable.—FORREST v. GREENWICH OVERSEERS 
(1858), 8 E. & B. 890; 120 BE. R. 332; sub nom. 
R. v. Forrest, 27 L. J. M. C. 96; 30 L. T. O. S. 
284; 4 Jur. N. S. 480; 6 W. R. 279; sub nom. 
GREENWICH (CHURCHWARDENS, ETC.) v. FORREST, 
22 J. P. 130. a 
ions — . M.S. é . 0. -upon-Hu 
Arete Daas Ma, Seti” Sean Beans & Oxtord 

L. B. (1868), 9 B. & S. 900; Watkins v. Milton next 

Gravesend (1868), 32 J. P. 294; Cory v. Bristow (1877), 

2 ADP. Cas. 262; R. v. St. Pancras Assmt. Com. (187 7), 

2 Q. B. D. 581; Smith’s Dock Co. v. Tynemouth Corpn., 

{1908] 1 K. B. 948. 

53, ———.]—-Cory v. Bristow, No. 178, post. 

54, Advertising station.]—Applt., a contractor 
for the erection of buildings upon land vested in 
the Postmaster-General, erected a hoarding round 
the land, & in pursuance of a clause in the contract 
‘ permitting ’’ the use of the hoarding for adver- 
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tising purposes, let the hoarding to a firm of 
advertisement contractors. The hoarding was 
erected upon the public street under a licence 
granted by the Comrs. of Sewers. Applt.’s name 
having been inserted in the poor rate as the person 
liable under 52 & 53 Vict. c. 27, s. 3, to be rated 
in respect of the hoarding :—Held: the hoarding 
had been erected upon land not otherwise occupied 
within 52 & 53 Vict. c. 27, s. 33 applt. was the 
person who had permitted the land to be used for 
the exhibition of advertisements within the 
meaning of 52 & 53 Vict. c. 27, s. 3; he must, 
therefore, be deemed to be in beneficial occupation 
of the land, & his name had been properly inserted 
in the rate.—CHAPPELL v. ST. BOTOLPH OVERSEERs, 
[1892] 1 Q. B. 561; 65 L. T. 581; 5675. P. 310; 
a W. KR. 192; Ryde, Rat. App. (1891-93) 286, 


Cc, 

55. Gathering ground for waterworks.|—LIvER- 
POOL CORPN. v. CHORLEY UNION ASSESSMENT 
CoMMITTEE, No. 36, ante. 

Parson in receipt of burial fees.|—- See EccLEsi- 
ASTICAL LAW, Vol. XIX., p. 261, No. 437. 

University buildings.|— Sce Scct. 4, sub-sect. 12, 
B., post. 


(6) Charitable Institutions. 


56. Whether occupation beneficial—School.|— 
The Society of Licensed Victuallers, founded for the 
purpose of relieving distressed members from its 
funds, was incorporated by Royal charter. The 
Society maintained a school for the education, 
free of charge, of the children of decayed or 
deceased licensed victuallers; &, possessed a 
school house & other premises, used for that 
purpose. The charter provided that the managc- 
ment of the Society should be entrusted to a 
Governor & Committee: & that the members of 
the Society should meet quarterly, & should have 
power, at such meetings, to make bye-laws. One 
of these bye-laws, so made, provided that these 
quarterly meetings should be held in the premises 
of the Society’s school, or at »uch other place as 
the Governor & Committee might appoint. These 
meetings were accordingly held on the premises. 
On appeal by the Socicty against a poor rate, a 
general rate for defraying the expenses of 
Metropolis Local Management Act, & a sewers rate 
for defraying the expenses of the main drainage, 
assessed upon them in respect of the premises in 
question :—Held: the Society had a beneficial 
occupation of the premises, & were rateable in 
respect of them.—lKt. v. LICENSED VICTUALLERS’ 
Sociery (1861), 1 B. & 8. 71; 30 L. J. M. C. 182 5 
41. T. 241; 9 W. R. 599; 121 HK. RR. 640; sub 
nom. J.isENSED VICTUALLERS’ SOCIETY (GOVERNOK 
& COMMITTEE) v. St. Mary, LAMBETH PARISH, 25 
J. P. 630; 7 Jur. N.S. 521. 

1 } — .v, St mn (1863), .-& 8. 629. 
en ca callers Tr Reeldes Valuation Canine. (1870), 

19 W. R. 328. Refd. Mersey Docks v. Camcron, Jones tv. 

Mersey Docks (1865), 11 H. Lu. Cas, 443. 

57. Part apportioned for use of 
schoolmaster.|—-Land & premises were, under the 
sanction of the Ct. of Ch.,in 1859, conveyed to 
feoffees upon the trusts of a settlement made by 
C., in 1708, & subject to a scheme & order of the 
Ct. of Ch. for carrying out the same. Under this 
settlement & scheme the feoffees held the premises 
in trust to permit the Master, Wardens, Assistants 
& Commonalty of the Merchant Venturers of 
Bristol to hold & enjoy the same for a residence for 
a certain number of poor boys, a schoolmaster & 
necessary servants to inhabit in, & for a school 
to teach the boys, the trustecs to find & provide 
for their board & lodging there, & ultimately put 
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Sect. 2.—Rateable occupation: Sub-sect.3, B. (b), (c), 
(@), (e) & (f).] 

them out as og aa era a specified number of 
those boys to be the sons of freemen of Bristol, 
or born within that city ; the rest might be born 
elsewhere, but a preference to be given to the 
founder’s kin & name; all to be educated in the 
tenets of the Church of England. A portion of the 
premises having been appropriated to the use of 
the schoolmaster for this ead aes :—Held: he 
was liable to be rated to the relief of the poor as 
occupier of the portion of the premises appro- 
priated to his use, & the trustees as occupiers of 
the residue.—R. v. STAPLETON (INHABITANTS) 
(1863), 4 B. & S. 629; 3 New Rep. 114; 33 L. J. 
M. ©. 17; 9 L. T. 3822; 27 J. P. 772; 10 Jur. 
N.S. 44; 12 W. R. 49; 122 EB. R. 595. 

ions :-—~Distd. Sheppard r. Bradford Overseers, etc. 


Annotati A 
(1864), 16C. B.N. 8.369. Folld. Laughlin v. Saffron Hill 
Mersey Docks v. 


Overseers (1865), 13 W. R. 678. nsd. 

Cameron, Jones v. Mersey Docks (1865), 11 H. L. Cas. 444. 
Apld. Magee College Trustees v. Valuation Comrs. (1870), 
4 ye Be ire Distd. Shaw v. Halifax Corpn. (1915), 84 


(c) Churches and Other Places of Worship. 

58. Private chapel.|—A private building always 
used as a chapel & by contract never to be used 
for any other purpose is, if a profit is made of 
it, rateable to the poor.—ROBSON v. HYDE (1783), 
Cald. Mag. Cas. 310. 

Annotations Ti Te v. Eyles (1784), Cald. Mag. Cas. 


407. E v. Surrey County Council, Reeve v. 
North Manchester 


Same, (1905) 1 K. B. 439. 

Overseers v. Winstanley, [1908] 1 K. B. 835. Reld. 
Holford v. Copeland (1802), 3 Bos. & P. 129; Sheppard 
v. Bradford Overseers (1864), 16 C. B. N.S. 369; Caiger 


v. St. Mary Islington Vestry (1881), 40 L. J. M. C. 59; 
Wright v. le (1885), 16 Q. B. D. 379. 

59. Quaker meeting house.|]— The trustces of 
a Quakers’ meeting house, of which no profit is 
made by the pews, etc., are not rateable to the 
poor.—R. v. WOODWARD (1792), 5 Term Rep. 79 ; 
Nolan, 162; 101 H. R. 45. 

Annotations :-—Distd. R. v. Agar (1811), 14 Eust, 256. Refd. 
Holford v. Copeland (1802), 3 Bos. & P. 129; R. v. Liver- 
pool (1827), 7 B. & C. 61; KR. v. Baptist Missionary Soc. 

1849), 18 L. J. M. C. 194: Mersey Docks v. Cameron, 

ones v. Mersey Docks (1865), 11 H. L. Cas. 443. 

60. Methodist chapel.|]—-‘The trustees of a 
Methodist chapel, receiving money annually for 
the rents of the pews, are rateable for the profits 
made of the building, though in fact they expended 
the whole of what they received in making dis- 
bursements for repairs, etc., & to attendants in 
the chapel, & in paying salaries of the preachers ; 
considering that these latter in effect were entitled 
to receive the surplus profit, after paying all 
necessary expenses of the chapel; & therefore 
that the rate was substantially upon them, through 
the medium of the trustees, who received the profits 
in the first instance.—R. v. AGAR (1811), 14 East, 
Ct iies teak a 1 (1827), 7 B. & C. 61 

: . R. v. Liverpoo ‘ , + 61, 

Ame Reb. St. Giles, Youk (1834), 3 b & Ad. 573. Distd. 
Tt. v. St. Mary Abbot’s, Kensington (1840), 12 Ad. & El. 
824: R.v. St. George, Southwark, Bethlem Hospital Case, 
Bridewell Hospital Case (1847), 10 Q. B. 852; Wolfe v. 
Surrey County Council, Reeve v. Same, [1905] 1 K. B. 439, 

d. R. v. ae aise? 3 - ey i, Dongs Pele v. pee 
' - BN. S. ; Merse 
¢, cameron, Jones v. Mersey Docks (1865), 11 HL. Cas. 


(d) Hereditaments Separately Let. 
61. Part of house sub-let.]-——Smiry v. Sr. 
MICHAEL, CAMBRIDGE OVERSEERS, No. 150, post, 
62. Warehouses attached to dock.] — Applts. 
were the owners & occupiers of docks, & of ware- 
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houses, workshops, sheds, etc., connected with 

their docks, & were rated to the poor rate 

separately for each, Nos. 1-8 being the ware- 
houses, etc., No. 9 the docks. They were compelled 
by their Act of Parliament to keep up the docks, 

& the working expenses, etc., of the subject of the 

rate, taken as a whole, nece to maintain the 

property in a condition to produce the income 
derived from it, exceeded the income, the chief 
expense being the keeping up the docks & basin 

No. 9. The premises in the other eight items were 

each capable of separate beneficial occupation 

apart from their connection with the docks; but 
each was enhanced in value by reason of its 
proximity to & connection with the docks :— 

Held: the separate rating of items 1-8 was right ; 

for, as each subject was capable of beneficial 

occupation, it was therefore rateable, notwith- 
standing its connection with the docks, which, as 

a whole, produced no profit; & they ought to be 

rated at the enhanced value, which was what a 

tenant from year to year would be expected to 

give for them.—MERsEY Docks & HARBOUR 

BOARD v. BIRKENITEAD OVERSEERS (1873), L. R. 8 

Q. B. 445; 42 L. J. M. C. 141; 29 L. T. 27; 38 

J.P.5; 21 W.R. 918. 

Annotations :—Consd. Mersey Docks & Harbour Board v. 
Llaneilian Overseers (1884), 48 J. P. 391. Apld, Hull 
Docks Co. v. Sculcoates Union, [1894] 2 Q. B. 69. Refd. 
Middlesex County Council v. St. George’s Union Assmt. 
Com. (1896), 44 W. R. 666; London & India Docks v. 
Poplar Union (1900), 83 L. T. 371; N. HE. Ry. v. York 
Union, [1900] 1 Q. B. 733. 


See, generally, Sub-sect. 6, post. 


(c) Occupation of Servants or Agents. 


See, generally, Sect. 2, sub-sect. 8, post. 

63. Servant on behalf of landlord of farm.]— 
Qu.: whether the owner of a farm composed 
partly of grass land, who, upon the determination 
of a lease, takes possession of the farm by a servant, 
who occupies it for the purposes of protection, but 
without dealing with the land, is liable to be rated 
rateable to the poor as a party beneficially occupy- 
ing.—R. v. Bucks JJ. (1834), 3 Nev. & M. K. B. 
68; 2 Nev. & M. M.C. 37. 

64. Toll collector.|—-Public navigation comrs., 
who have a toll collector on the spot to collect rates, 
though themselves living elsewhere, & doing 
nothing more than merely paying over the pro- 
ceeds of the tolls towards the purposes specified 
by their statute, occupy the works by means of 
their collector, & are properly rated to the poor as 
occuplers. —- SEVERN NAVIGATION COMRS.  v. 
aay eee (CHURCHWARDENS) (1865), 29 J. P. 
5. Caretaker.|-Y. had been put into a 
dwelling-house, No. 157, Plymouth Grove, in the 
township of Chorlton, by his own master, who was 
one of two joint owners of the house, & in whose 
employment Y. had been for some time previously. 
At the time the dwelling-house was empty, & Y. 
was put into it with his wife & children, for the 
purpose of taking care of it while it was so empty. 
Y. was not otherwise in the van Pad eran of the 
said owners, & except the benefit of living rent 
free with his wife & children in two rooms of the 
said dwelling-house, he received no remuneration. 
for his services in taking care of same. A. had 
been for some years previously in the employment 
of the joint owners of the dwelling-house No. 163, 
Plymouth Grove. His duties were to look after & 


attend to any houses in the neighbourhood of 
Plymouth Grove, belonging to the said owners, 
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which might from time to time be vacant, to pre- 
vent trespass being committed thereon, to look 
after the gardens, & to show unlet houses to 
ersons coming to see the same. The dwelling- 
ouse No. 163, Plymouth Grove, being vacant, A. 
with his wife & children was put into it by the 
owners, as caretaker, performing the same duties 
to the owners as before. A. was liable & ready to 
leave the said house at the command of the owners 
at any time. Under these circumstances Y. & A. 
were assessed by the rating authority to the relief 
of the poor as occupiers of the said house respec- 
tively. Upon appeal to general quarter sessions of 
the peace for the city of Manchester, the recorder 
allowed the appeal, but stated two cases for the 
opinion of the ct.:—Held: Y. & A. were not 
liable to be rated for the relief of the poor in 
respect of the said premises, on the ground that 
the occupation in each case was that of a servant 
& not that of a tenant.— YATES v. CHORLTON-UPON- 
MEDLOCK UNION, ALMOND v. SaMeE (1883), 48 
L. T. 872; 47 J. P. 630, D. C. 
Annotations :-—Distd. Hicks v. Dunstable Overseers eee 


48 J. P. 326. Refd. Bursledon Oversvers v. Clarke (1897), 
61 J. P. 261. 
66. -.|—H. was the owner of a house of 





seventeen rooms & premises usually of £83 rateable 
value, but the house being advertised to be let for 
two years, he put into it G. as caretaker, giving 
him 2s. 6d. per week, & the rooms which GQ. & 
family occupied rent free. G. was to show the 
house & was bound to leave at a week’s notice :— 
Held: TH. was the occupier of the house by means 
of G. as servant, & was properly rated to the poor 
as such occupier.—HIcKs v. DUNSTABLE OVER- 
SEERS (1883), 48 J. P. 326, D.C. 

Annotation :—Folld. Bursiedon Overscors v. Clarko (1897), 

61 J. P. 261. 

67. .|}—Applt., the lessee of a dwelling- 
house, ceased to reside there, but left some fur- 
viture & pictures in charge of a resident carctaker, 
while he endeavoured to find a tenant :—Held: 
applt.’s occupation, being more than an occupation 
by a caretaker only, was beneficial, & the house 
was to be rated at its value as a dwelling-house, & 
not at its value as a warehouse for the furniture 
therein. —DE SANTURCE (MARQUIs) v. ST. GEORGE’S 
UNION (1890), Ryde, Rat. App. (1886-90) 207. 

68. .|—Resp. was the owner of a cottage, 
which was inhabited by a man & his wife as care- 
takers, whose wages were paid by resp. The 
garden was cultivated by a man paid by resp. 
There was wine in, the cellar, & one or two articles 
of furniture in the house. Resp. had never slept 
or eaten food in the house :—Held: resp. was 1n 
rateable occupation of the premises.— BURSLEDON 
OVERSEERS v. CLARKE (1897), 61 J. P. 261, D. ©. 

69. Foreman builder — House on_ building 
estate—Occupation for control of building opera- 
tions.|—Appit. was rated to a poor & gencral 
district rate as the occupier of a house of which he 
was also the owner. Applt. was also the owner of 
fifty or sixty houses he was building or had built 
in the vicinity. L., a building foreman in the 
service of applt. at a wage of £2 15s. per week, 
inhabited the said house with the exception of one 
bedroom, which he could have used had he wished. 
All the furniture in the house was L.’s, who paid 
no rent & remained subject to removal to any other 
of applt.’s said houses at twenty-four hours 
notice. L.’s duty was to supervise the workmen 
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£. Occupation for official purposes— 
Keeper of royal park.j-——Lands forming 


J.—VOL. XXXVITI. 


; , which O., employed 

art of the park ee gaiaener, was 

mpelled to occupy in that capacity, 

wore tield to be occupied by him in 
an official capacity under the Crown, 
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after applt.’s property. During L.’s residence 
constant efforts were made to sell or let the pre- 
mises. On a summons for a distress warrant for 
the poor rate, & for an order for payment of the 
genera] district rate, the justices stated that they 
were satisfied that £2 15s. was the full wage of a 
building foreman, & they held that applt. occupied 
the house through his servant L. On acase stated, 
the ct. refused to interfere with the justices’ 
decision.—BERTIE v. WALTHAMSTOW OVERSEERS 
(1904), 68 J. P. 545; 2L. G. BR. 1178, D.C. 


(f) Occupation of Crown Servants. 

70. Occupation for official purposes—General 
rule.|—-A store keeper or porter employed by the 
Crown in the public service, occupying premises 
belonging to the Crown for the purpose of perform- 
ing such service, is not rateable in respect of such 
occupation, although it constitutes part of the 
emolument of his office. But, if he have an 
occupation of more than is reasonably necessary 
for the performance of such service, he is rateable 
in respect of the excess, & of no more. In estimat- 
ing the question of excess, the station of the party 
employed should be taken into consideration; & 
reasonable accommodation for his family will not 
constitute an excess. An excess which is merely 
trifling ought to bo disregarded. The same rule 
applies to the governor of a garrison town, occupy- 
ing Crown property within the town, though he is 
also commanding officer of a military district much 
more extensive than the town. The rule is applic- 
able, though none of the duties are executed in 
the premises occupied.—R. v. Stewakr, R. v. 
STAINSBY, KR. v. BRETON, R. v. FOSTER (1857), 8 
KE. & B. 360; 120 EK. RR. 1384; sub nom. R. v. 
STEWART, kh. v. KDWARDS, KR. v. LAKE, HK. v. 
STAINSBY, R. 7. Breron, lt. v. Fosrer, 27 L. J. 
M. C. 81; 30 L. IT. O. S. 114; 22 J. P. 480; 4 
Jur. N.S. 187; 6 W. KR. 35. 

.1nnotations :~-Folld. Congreve v. Upton Oversoers (1864), 
4 B. & S. 857. Consd. Mersey Docks v. Cameron, Jones 
v. Mersey Docks (1865), 11 H. L. Cas. 444; Nicholson v. 
Holborn Union Assmt. Com. (1886), 18 3; B. D. 161. 
Refd. Rt. v. Chirton Overscers, ctc. (1859), 28 L. J. M. O. 
131 ; Coomber v. Borks JJ. (1883), 9 App. Cas. 61; Bray 
v. Lancashire JJ. (1889), 22 Q. B. D. 484; Poarson v, 


Holborn Union Assmt. Com. (1893), Ryde, ltat. App. 
(1891-93) 303; Lewis v. Durham Union (1004), 90 L. T. 
383 


71. ——— Comptroller of Chelsea Hospital.]— 
AYR Vv. SMALLPEACE (1750), 1 Bott, 125 ; sub nom. 
EYRE v. SMALLPACE, cited in 2 Burr. at p. 1060 ; 
97 HK. R. 709. 


Annotations :-—Distd. R. v. St. Luke’s Hospltal (1760), 2 
parr. 1053. Consd. Lt. v. Terrott (1803), 1 Bott, 197; 


Rt. v. Ponsonby (1842), 3 Q. B. 14. oR. v. 8 
(1789), 3 Term Rep. 497; Bristol Governors of the Poor 
v. Wait (1836), 6 Ad. & KI. 1. 
72. —---- Servants in royal palace.]—H. v. 
MatuEws (1777), Cald. Mag. Cas. 1; 1 Bott, 140. 
i— . Bute v. Grindall (1786), 1 Term Rep. 
etn ‘Reta. pore v. Beaumont (i812), 16 Kast, 33. : 
73. Ranger of royal park.|/—-The ranger 
of a royal park is rateable to the poor, in respect 
of enclosed & cultivated lands in the park, if he is 
in the enjoyment of the immediate profits of those 
lands ; for as to such profits he is considered as an 
occupier of the lands.—-BUTE v. GRINDALL (1793), 
2 iy. Bl. 265 ; 10 Be ati ss a 
stati : . Holford v. Co ’ 03, 
A ee tereott (1803), 3 Hast, 608.  olld. It. ». 


> by (1842), 3 Q. B. 14. Consd. M 
Gemeron, ‘ Mersey Docks (1865), 
444, Refd. R. v. Brown (1807), 8 
Birmingham JJ. (1849), 3 New Sess. 


within Assessment Act, 8. 39.—Re 
Oakes & TOWNSHIP OF STAMFORD, 
(1926) 3 D. L. RW. 102; 580. L. R. 
621.—CAN. 





11 H. L. Cas 


Kast, 528; BR. v. 
Cas. 445. 


ones U. 
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Sect. 2.—Rateable occupation: Sub-sect. 8, B. (f); 
(9g) & (h).) 

74, ——— Master gunner occupying battery & 
house.|—Where sessions found that the master 
gunner at Seaford was the occupier of the battery 
house there, which was the property of the Crown, 
& from whence he was removable at pleasure, 
this ct. held that the fact of his being the occupier 
precluded any other question, & fixed his liability 
to be rated to the relief of the poor.—R. v. HuRDIS 
oe 3 Term Rep. 497; 1 Bott, 166; 100 EK. R. 
Annotations :—Consd. Holford v. Copeland (1802), 3 Bos. & 

P, 129; R. v. Terrott (1803), 3 Kast, 506. Refd. Martin 

v. West Derby Assmt. Com. (1883), 11 Q. B. D. 145; 

Wixon v. Thomas, Lambert _v. Thomas, Burrows v. 

Thomas (1912), Konst. & W. Rat. App. 236. 

75. Officer in regimental buildings— 
Barracks.|—Where the commanding olficer in 
barracks had distinct apartments allotted to him, 
one in particular for transacting the business of 
the regiment, & the others fitted uP for the accom- 
modation of himself & his family, who resided 
there with him, containing amongst others a 
kitchen, wash house, & coach house, together with 
a stable yard & garden :—Held: he was ratcable 
to the relief of the poor for the same, having a 
beneficial enjoyment of them beyond his necessary 
accommodation as an officer for the purpose of 
public service.—R. v. Terrott (1803), 3 Hast, 
506; 1 Bott. 197; 102 E. R. 691. 





Annotations :—Consd. R. v. Ponsonby (1842), 3 Q. TB. 14; 
R. t. Shee (1843), 4 Q. B. 2; RR. v. St. George, Southwark, 
Bethlem Hospital Case, Bridewell Hospital Case (1847), 


10 Q. B. 852; Bedford JJ. v. St. Paul, Bedford Overseers 
(1852), 16 J. P. 538. Folld. R. vr. Stewart, R. v. Stainsby, 
. v. Breton, R. v. Foster (1857), 8 I. & B. 360. Consd. 

Pearson v. Holborn Union Assmt. Com (1893), Ryde, Rat. 

App. (1891-93), 303. Refd. Bristol Governors of the Poor 

v. Wait (1836), 5 Ad. & FI.1; KR. v. York Corpn. (1837), 6 

Ad. & El. 419; li. v. Temple (1852), 2 Kk. & LB. 160. 

76. Storehouse.] — An adjutant, 
having charge of militia stores under 17 & 18 Vict. 
c. 109, s. 4, & occupying, for that purpose, premises 
provided for such stores under Militia Law (Amend- 
ment) Act, 1854 (c. 105), s. 2, is rateable in respect 
of such occupation so far only as he has an use of 
them exceeding what is necessary for himself & 
family, taking into account his station in life.— 
R. v. FULLER (1855), 8 E. & B. 365, n.3; 3C. L. R. 
872; 25 L.T. O. 8. 141; 19 J. P. 709; 4 Jur. 
N. S. 189, n.; 3 W. R. 478; 120 BE. R. 136. 


Annotation :—Apprvd. R. v. Stewart, R. »v. Edwards, R. ¢e. 
Lake, R. v. Stainsby, R. v. Breton, R. v. Foster (1857), 
27 L. J. M. C. 81. 

77. Prison officers.)—(1) The governor 
of the West Riding house of- correction was 
assessed to the poor for a house & garden within 
& parcel of the prison. The house consisted of ten 
apartments, nine in the governor’s occupation, 

e tenth used as a committee room for the 
magistrates. The governor was obliged, by the 
prison rules, to live always within the walls; & 
nothing more was provided for him than was 
necessary for his convenient accommodation. 
The garden was half an acre in extent, contained 
fruit, flowers, & a green house, & was chiefly used 
by the governor, the magistrates permitting, but 
was not specially appropriated to his use, the 
object of such an area being the health of the 
prisoners. ‘The governor used it as a pleasure 
garden, & for his family :—Held: he was not 
rateable for his occupation of the house or garden. 

The matrons & turnkeys occupied dwellings 
within the walls, distinct from that of the governor. 
These persons were obliged, for the purposes of the 
establishment, to sleep always within the walls. 
The accommodation was no more than was neces- 
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sary for the objects for which they were placed in 
the prison :—Held: (2) they were not rateable for 
their dwellings ; (3) the justices of the riding were 
not rateable for the porter’s lodge, etc., & the 
treadmill & work rooms within the prison, where 
works were done by the prisoners, partly for the 
use of the gaol, & partly for hire, the earnings being 
carried to the public account.—R. v. SHEPHERD 

(1841), 1 Q. B.170; Arn. & H. 141; 4 Per. & Dav. 

534; 10L. J. M.C. 44; 55. P. 241; 5 Jur. 432; 

113 E. R. 1095. 

Annotations :—As to (1) Apld. Bedfordshire JJ. v. St. Paul, 
Bedford Overseers (1852), 7 Exch. 650. Refd. Gambler v. 
Lydford Overseers (1854), 3 E. & B. 346. 4a to (2) Apld. 
Houtordshire JJ..v. St. Paul, Bedford Oversoers (1852), 
7 Exch. 650. Refd. Wixon v. Thomas, Lambert »v. 
Thomas, Burrows v. Thomas (1912), Konst. & W. Rat. 
App. (1909-12), 236. Generally, Refd. It. v. St. George 
the Martyr, Southwark (1847), 9 L. T. O. S. 431 ; Morsey 
Docks v. Cameron, Jones v. Mersey Docks (1865), 20 
C. B. N. 8S. 56; Coomber v. Berks JJ. eee 9 App. Cas. 
61; Lewis v. Durham Union (1904), 90 L. T. 383 ; Sutton’s 
Hospital in Charterhouse v. Elliott, [1922] 2 K. B. 1. 

78, -.|— Land & buildings in Dart- 
moor were rented of the Govt. & the Duchy of 
Cornwall by the directors of convict prisons, & 
were used for the purpose of a convict establish- 
ment & of reclaiming & cultivating the land by 
the labour of the prisoners. The produce of the 
land was consumed in the establishment or sold, 
the proceeds of the sale being applied entirely in 
reduction of the convict estimates. A house 
within the precincts of the prison, with a small 
garden, was assigned as quarters to the governor 
of the prison, together with a coach house & 
stabling. There were also quarters occupied by 
the deputy governor & other officers of the prison 
within the prison walls. All these quarters were 
occupied rent free. At a distance from the prison, 
& not connected with it by a boundary wall or 
otherwise, were houses & cottages, assigned to & 
occupied by others of the prison officers, some of 
whom paid rent for them & others received less 
wages in proportion to the value of the premises 
occupied by them. All sums received for rent 
were applied in reduction of the prison expenditure. 
No more rooms were occupied by the governor, 
deputy governor, or any of the other officers 
either within or without the prison walls, than 
were necessary for the proper discharge of their 
dutics & for the adequate accommodation of the 
families of such of them as were married. But 
the coach house & stabling of the governor were 
not necessary to enable him properly to discharge 
his duties. <A part of the building in the prison was 
occupied as a cantecn for the sale of beer to the 
prison officers, no profit being derived therefrom 
beyond what was sufficient to pay the wages of 
the man who supplied the beer. Part of the build- 
ings outside the prison walls was occupied by a 
grocer, who carried on his business there, supplying 
goods to the residents in the establishment & 
others. There was a farm at the distance of half 
a mile from the prison, in the cultivation of which 
the convicts of the establishment were employed, 
& its proceeds were wholly applied for the benefit 
of the establishment :—Held: (1) the prison itself 
was not rateable; (2) the canteen & grocer’s shop 
were rateable; (3) the quarters occupied by the 
governor & other officers within the prison in dis- 
charge of their duties were not rateable; (4) the 
coach house & stables of the governor were rate- 
able, the farm was profitably occupied, & was 
rateable; (5) the residences occupied by the 
officers of the prison outside the prison walls were 
rateable.—GAMBIER v. LYDFORD OVERSEERS 
(1854),3H & B. 346; 23 L. J. M. 0. 69; 18 Jur. 
852; 118 E. R. 1171; eub nom. R. v. GAMBIER, 
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20. L. R. 951; 22 L. T. O. 8S. 257: 18 J. P. 456: 
° ) 3 e e ) 
2 W. R. 226. j re 

Annotationa :-—As to (1) d. Smith v. Birmi g. 
(1857), 7 E. & B. 483; Vencnnics JJ. v. poetind Oren: 
seers (1858), E. B. & Ei. 225. Refd. Sheppard v. Bradford, 
Wilts Overseers, etc. (1864), 16 C. BLN. BF 369. As to (2) 
nsd. Pearron v. Holborn Union Assmt. Com. (1893), 
Ryde, Rat. App. (1891-93), 303. 4s to (3) Consd. R. v. 
Fuller (1855) § L. Ty. oO. S. 141. Refd. R. vw. Stewart, 
R. v. Edwards, R. v. Lake, R. v. Stainsby, R. v. Breton, 
R. v. Foster (1857), 27 L. J. M. C. 81; Showers v. Chelms- 
ford Union Assmt. Com. (1891), 60 L. J. M. C. 55. As to 
(4) Distd. De La Beche v. St. James’, Vestrymen (1855), 

4H. & B. 385. 
(1857), 7 EB. & B. 483. 
overeat eds 4 Bass S. 85 
erby Assmt. Com. - 145; Macharg v. 
Stoke upon Trent Assmt. Com. (1884), 48 J. P. 775. 
. Wixon v. Thomas, Lambert v. Thomas, Burrows v. 
Thomas (1912), Konst. & W. Rat. App. 236. Generall c 
Refd. RK. v. Holy Sepulchre, Cambridgo (1854), 19 J. P- 
a0 Hodgson ». Carlisle L. B. of Health (1857), 8 E. & B. 


Police premises.|—See Nos. 101-107, post. 
79. Occupation for private purposes.| —k. v. 
Stewart, R. v. STAINSBY, I. v. BRETTON, R. v. 
Foster, No. 70, ante. 
80. Servants in royal palace.]—R. v. 
MATHEWS (1777), Cald. Mag. Cas. 1; 1 Bott, 140. 


Annotations :—Folld. Bute v. Grindall (1786), 1 Term Rep. 
338. Refd. Bertie v. Beaumont (1812), 16 East, 33. 


81. ——— Officer in regimental buildings — 
Barracks.}—-R. v. TERROTT, No. 75, ante. 
Storehouse.]—R. v. FUuLLEr, 


ve wv. Upton 
id. Martin v. West 











No. 76, ante. 

83. Prison officers.] 
FORD OVERSEERS, No. 78, ante. 

Occupation for public purposes.] — See Sub- 
sect. 3, B. (2), post. 

Rateability of Crown property generally.]|—See 
Sect. 4, sub-sect. 10, post. 


GAMBIER v. Lyp- 








(yg) Open Spaces and Recreation Grounds. 
Sce OPEN Spaces, Vol. XXXVI., pp. 247-248, 
Nos. 11-22. 


(hk) Premises Intermittently Occupied. 

84. Grass lands.} — RK. v. HEATON (1856), 26 
L. T. O. S. 200; 203. P. Jo. 37. 

85. -.|—Applt. was the owner of certain 
land, & such land being unlet, he sold the grass 
upon it by auction. The conditions of sale 
described the sale as a sale of grass for a certain 
time, & set forth certain conditions under which 
the purchasers were to be entitled to turn cattle 
in to cat the grass. The conditions also provided 
that the purchasers should dress the dung, cut 
the thistles, & TIeave the fences in good repair. 
It was a term of the sale that the vendor should 
pay the rates & taxes. Applt. was rated to the 
poor rate in respect of the land in question for a 
period coincident with part of the period for which 
the grass was sold. An application having been 
made to the justices to enforce the rate against 
him :—Held: there was evidence that applt. was 
the occupier of the land ; the effect of the sale of 
the grass was not to put the purchasers in occupa- 
tion of the land, but merely to licence them to 
graze their cattle thereon; & applt. was liable to 
be rated.—Moaa@ v. YATTON OVERSEERS (1880), 
6 Q. B. D. 10;.50 L. J. M.C. 17; 45 J. P. 32435 
29 W. R. 74, D. C. 

ANNE GI OS :—Refd. Smith v. New Forest Union (1889), 53 

86. Occupation only during summer months— 
Shops.]—Resp. held certain premises under a lease 
or licence for a term of years, & had entered into 
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841. Grass lands.}—BANK OF To- 
RONTO 0. FANNING (1871), 17 Gr. 514; 


18 Gr. 391.—CAN. 

g. House let furnished.}—The owner 
of a house in the city of Dublin, fur- 
nished for letting, is 
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poseeon & used the premises as a shop. As the 

usiness was remunerative only during the sum- 

mer, the resp. at the end of the summer locked up 

& left the shop with the intention of not reopening 

same for business until the beginning of the 

following summer, & during this interval he had 
not in fact returned to the shop & no one lived 
therein. Before he left he removed all his stock, 
but left in the premises certain fixtures & other 
articles. Ie was entitled under his lease to occupy 
the premises & carry on his business continuously 
throughout the year except for certain hours during 
the night. A general district rate was made for 
the half-year during the whole of which the shop 
was so closed in the winter. Resp. having objected 
to pay the rate made in respect of the shop on the 
ground that in law the premises were unoccupied 
by him during the time the shop was closed :— 

Held: resp. was in occupation of the premises 

during the time they were so closed, & was liable 

to pay the half-year’s rate accordingly. —_SouTHEND- 

ON-SEA CORPN. v. WHITE (1900), 83 L. T. 408; 

65J.P.73; 17 T. L. R. 5, D.C. 

Annotations :-—Distd. Bootle Overseers o. Liverpool Ware- 
housing Co., Same v. Webster (1901), 85 L. T. 45. Id. 
Gage v. Wren (1902), 87 L. T. 271. Refd. i. ». Melladow, 
f1907] 1 K. B. 192; Shepherd's Bush Improvements v. 
Hammersmith B.C. (1910), 102 L. T. 819. 

87. Lodgings.]—-Resp. took a lease of a 
house & furnished it for the purpose of receiving 
boarders. She did not reside in the house, & in 
Dec. 1900, she removed from the house all her 
furniture & effects, except certain fixtures, fittings, 
& things which she had hired from the previous 
tenant. She intended to return to the house 
in the following summer, & in May she returned 
& refurnished the house, but, with the exception 
of the fittings & things left therein, the house was 
empty from Dec. 1900, to May, 1901. Resp. 
claimed exemption from a general district rate for 
the period from Dec. 1900 to May, 1901, on the 
ground that during that period the house was 
unoccupied within Public llealth Act, 1875 (c. 55), 
gs. 21] (2):—Held: the proper inference of law 
was that resp. had the beneficial occupation of the 
house during the whole of the period, & was there- 
fore not entitled to the exemption in Public Tlealth 
Act, 1845 (c. 55), s. 211 (2), in favour of unoccupied 
premises, but was liable to the rate for the whole 
period.—GAGE v. WREN (1902), 87 L. T. 271; 
67 J. P. 32; 18 T. L. R. 699, D.C. 

Annotations 7 Ald. R. v. Molladew, [1907] 1 K. B. 192. 
Refd. Shepherd’» Bush Improvements v. Haminersmith 
B. C. (1910), 102 L. T. 819. 

88. Exhibition buildings.|—-Applts. in 1907 let 
certain lands of which they were lessecs to the 
¥ranco-British corpn. for two years for the 
purpose of holding an exhibition thereon, & the 
corpn. crected a Jarge number of buildings & held 
an exhibition in 1908, & on the expiration of their 
tenancy on Dec. 31, 1908, handed over to applts. 
possession of the lands & all buildings thcreon, 
having by an agreement sold the buildings to 
applts. In Jan. 1909, applts. were inserted in the 
then current rate as occupiers of the lands as from 
Jan. 1,1909; & on Mar. 29,1909, they let the lands 
to another co. for five years for the purpose of 
holding exhibitions, & this co. entered into pos- 
session on Mar. 31. During the period from 
Jan. 1 to Mar. 31, 1909, existing buildings were 
being demolished, new buildings erected, 
repairs, alterations & other works were carried out 
by applts., & until this work was done the place 





in respect thereof, as well for those 
erlods during which it is unlot, as for 
ynoee during which it is let.—-STAUNTON 


ble to city rates , 
re 2 
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Sect. 2.—Rateable occupation: Sub-sect. 3, B. (h) 
» & (%).) 

could not have been opened as an exhibition & the 
lands could not have been used except for an 
exhibition. Concessions were arranged for at the 
offices of applts., a building admittedly occupied 
by them & included in the propel assessed. 
A number of buildings which had been used for 
concessionaires in the previous exhibition & which 
contained large quantities of valuable machinery, 
& also a number of side shows, were kept on the 
premises & ready for connection & use by same or 
other concessionaires; & applts. derived benefit 
from the buildings so remaining ready for use. 
Some of the cooking apparatus also remained on 
the grounds & was afterwards used in the exhibi- 
tion of 1909. Quarter sessions having held that 
applts. were in rateable occupation of the lands & 
premises during the period from Jan. 1 to Mar. 31, 
1909 :—Held: there was abundant evidence upon 
which quarter sessions could come to the conclusion 
that applts. were in beneficial, & therefore rateable, 
occupation during the period in question.— 
SHEPHERD’s BusH IMPROVEMENTS, LTD. v. Ham- 
MERSMITH BorouGH CounciL (1910), 102 L. T. 
819; 74 J. P. 280; 8 L. G. R. 646; Konst. & 
W. Rat. App. 199, D. C. 


(i) Premises Occupied for Public Purposes. 
89. Docks.]—R. v. LIVERPOOL (INHABITANTS), 
No. 43, ante. 
90. .|] —- MERSEY DOCKS v. 
JONES v. MERSEY Docks, No. 286, post. 
91. Lunatic asylum.}]-— Lands purchased by 
voluntary contribution were conveyed to trustees, 
for the purpose of erecting thereon a lunatic 
asylum, & for such other purposes relative thereto 
as should be determined by the subscribers. The 
asylum was originally designed for parish paupers 
or other indigent persons, but the funds being 
insufficient, a limited number of affluent persons 
were afterwards admitted at certain rates of 
payment in proportion to their abilities. From 
this & other sources of revenue the trustees, after 
paying all the expenses of the establishment, had 
accumulated, in five years, profits to the amount 
of £2,000, part of which had been laid out in 
buildings & purchases for the institution, & part 
continued to accumulate. All benefactors of £20 
or upwards were governors, & they exercised the 
entire control over the asylum & its funds. The 
trustees dcrived no personal benefit from the 
institution :—Held: as the building produced a 
profit, it was rateable, & the trustees, who were the 
owners, & in actual receipt of the profits, were 
the persons liable to be ratead.—R. v. St. GILES, 
YORK (INHABITANTS) (1832), 3 B. & Ad. 573; 
110 E. BR. 208; sub nom. Yorx Lunatic ASYLUM 
TRUSTEES v. ST. GILES, YORK (CHURCHWARDENS 
. ferrets J. M.C. 50. 
nnotations :—~Distd. R. rv. St. 
Hospital Case (1847), 10 Oo Bese. “ADIL. Magoo Geilewe 
Trustees v. Valuation Comrs. (1870), 19 W. R. 328. ° 
R. v. Beverley Gas Worker Comrs. (1837), 1 Nev. & P. K. B. 
646 ; R. v. Sterry (1840), 12 Ad. & Hl. 84; R.v. Kenri 
ton (1841), 5 Jur. 170; R.v. Stapleton (1863), 4 B. & S. 


629; Mersey Docks v. Cameron, Jones v. M 
(1865), 11 H. L. Cas. 444, ersey Docks 


92. Occupation for navigation purposes.]|—By 
two private Acts the Tees Navigation co. were 
incorporated, & enabled to purchase lands; & 
by the latter Act the co. were empowered to make 
a cut or canal through a certain holme or parcel 
of land therein mentioned, and to cause such cut 
to become & continue the channel of the river 
Tees. They were also enabled to raise among 
themselves, or by the admission of other persons, 
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RATES AND RATING. 


a certain sum; the moneys received were to be 
applied, first, in discharging the expenses of the 
Acts, & the remainder of the money raised under 
the second Act, was to be applied, in the next 
place, to the making & maintaining of the new cut, 
etc. The rates & duties on tonnage, given by the 
Act, were to be applied, first, in payment of interest 
on the sum borrowed under the first Act; second 
in payment of 10 pe cent. on the shares raised by 
that Act; then of interest on the sums borrowed, 
& 10 per cent. on the shares raised by the second 
Act. The residue of the rates was to be applied 
in paying off the sums borrowed on the security 
of the rates, or in further improvements, as the 
co. should deem fit. For the purposes of the Act 
the co. purchased part of the holme therein 
mentioned, & became seised thereof, & the cut 
was made through it. The co. also created new 
shares, upon which, as upon the other shares, a 
dividend of 10 per cent. per annum had been 
paid. During the time for which the rate in the 
parish, where the holme lay, was made, more 
money had been expended by the co. in the 
improvement of the navigation than the amount 
of the dues :—Held: in the absence of any enact- 
ment in the Act of Parliament, compelling them to 
devote their profits to that or any other specific 
object, the co. were liable to be rated, as there was 
a beneficial occupation in the form of the improve- 
ment of the works, which formed the security for 
their capital invested, & produced the fund from 
which their dividends were to be paid.—R. v. 
TEES NAVIGATION Co. (1835), 5 L. J. M. C. 31. 

93. -|— By a special Act, the manage- 
ment of the navigation of the river Lee, which 
had previously been divided between the Corpn. 
of London & certain trustces, was vested wholly 
in a body of trustees, who were empowered to 
take tolls for the use of navigation, which was 
declared free for all the King’s subjects upon pay- 
ment of the tolls. By sect. 84 of that Act there 
was a special appropriation of the funds of the 
trust to the payment, first, of the expenses of the 
Act; second, of compensation to millowners ; 
third, of debts contracted by the trustees, & the 
general expenses of improving & maintaining the 
navigation & carrying the Act into execution, & 

no other use or purpose whatsoever. By 
sect. 104 all the rates & duties collected under that 
Act were expressly exempted from the payment 
of any rates or taxes. By a subsequent Act 
giving fresh powers to the trustees for improving 
the navigation by making new cuts & for sellin 
the surplus water, the trustees were authetieed 
to apply the funds of the trust to the purposes 
specified in the former Act, “or to any other 
purpose which the trustees might by law be 
authorised to carry into effect.’’ Sect. 75 of that 
statute recited sect. 104 of the former Act & 
expressly repealed it; but all the provisions of 
the former Act, except so far as inconsistent with 
that Act, were by another sect. kept in force as if 
expressly re-enacted therein :—Held: the trustees 
were upon general principles liable to be rated as 
beneficial occupiers of the land used for the 
purposes of the navigation; & that since the 
passing of the second Act the statutes under which 
they acted showed no special ground of exemption. 
—R. v. RIVER LEB TRUSTEES (1855), 24 L. T. O. 8. 
234; 19 J. P.310; 3 W. R. 210. 
Annotations :—Refd. Mersey Docks v. Cameron, Jones 9v. 

Mersey Docks (1865), 11 H. L. Cas. 444 ; Hackney Corpn. 


v. Lee Conservancy Board, [1904] 2 K. B. 641: Titterton 
v. Kingsbury Collieries (1911), 104 L. T. 569. 


94. Lighthouse.|—-Mersey Docks & Har- 
bour Board were possessed of a tower used as a 
lighthouse & also as a telegraph station, in respect 
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of which they received tolls from vessels using 
their docks or entering the port of Liverpool, 
which tolls were directed by the statutes under 
which the board derived their authority to be 
so fixed, that, with the other receipts of the 
board applicable to conservancy purposes, they 
should not be higher than were necessary to 
meet the conservancy expenditure :—Held: in- 
asmuch as the tower was incapable of profitable 
occupation, it was not rateable to the relief of 
the poor.—MERSEY Docks & Harsour BoarpD »v. 
LLANEILIAN OVERSEERS (1884), 14 Q. B. D. 770; 
54. J. Q. B. 49; 52 L. T. 118; 49 J. P. 164; 
33 W. R. 97; 5 Asp. M. L. C. 358, C. A. 
Annotations : verd. L. C. C. v. 
Assmt. ce wo Ham - L. oun Si. Geom Union 
Assmt. Com. v. L. C. C., [1893] A. C. 562. Expld. Lancas- 
ter Port Comrs. +. Barrow-in-Furness Overseers, [1897] 1 
-B.166. Consd.Cattowater Harbour Comrs.» Plympton 
St. Mary Union Assmt. Com. (1899), 63 J. P. 297. etd. 
Burton-upon-Trent Corpn. v. Burton-upon-Trent Union 
Arsmt. Com., Same v. Eggington & Burton-upon-Trent 
Union Assmt. Com. (1889), 24 Q.B.D.197. Mentd, Gilbert 
®. Trinity House Corpn. (1886), 17 Q. B. D. 7Ju.: Grand 
Junction Waterworks Co. v. Davies, [1897] 2 Q. B. 209. 
95. Gasworks.|—By a local Act, comrs. were 
authorised to provide lamps, etc., & cause them 
to be lighted, for the use of a town, & to levy rates 
on the tenants & occupiers of houses, eta, to 
defray the expenses; by a later local Act, they 
were authorised, if they saw fit, to manufacture 
gas for the purpose, &, in that case, to let out 
private lamps, ctc., to individuals, & supply 
them with gas; the profits to be applied, first to 
the expenses of the gas apparatus, & then generally 
to the purposes of that & the former Act. The 
comrs. manufactured the gas, & let lamps & 
supplied them with gas, & applied all the profits 
arising therefrom to the purposes directed by the 
Acts :—Held: they were not rateable as beneficial 
occupiers of the gasworks.—R. v. BEVERLEY 
LIGHTING Comrs. (1837), 6 Ad. & Il. 645; 1 Nev. 
& PP. K. B. 646; Nev. & P. M. C. 2643; Will. 
Woll. & Dav. 221; 6L. J.M.C. 84; 1J.P.183; 
112 KE. 1. 249. 


Annotations :—Distd. Manchester Corpn. v. Manchestor 
Overseers (1852), 17 Q. B. 859. d. R. v. Wallingford 
Union (1839), 10 Ad. & El. 259; i. vo. Harrogate Comrs. 
(1850), 15 Q. B. 1012; R. v. Kentmere (1851), 17 Q. B. 
651; Oldham Union QGrdns. ve. Oldham Corpn. (1854), 23 
L. T. O. S, 245; Toxteth Park Grdns, v. Toxteth Park 

L. B. of Health (1861), 1 B. & S. 167. 


96. -|—A local Act empowered comrs. 
to erect gasworks to light & improve the town 
of K., defining a district which was within, but 
less than the parish of K., & to levy rates within 
the district, & to scll gas, & apply the surplus 
towards the general purposes of the Act. A local 
board of health having succeeded to the powers of 
the comrs.:—Held: the local board were rate- 
able to the poor rate of the parish of K., in respect 
of their occupation of the gasworks, for the works 
only bencfited those within the district of K., & 
not the general ratepayers of the parish.— KEIGH- 
LEY Loca Boarp oF Haury v. KEIGHLEY 
(CHURCHWARDENS) (1864), 29 J. P. 71. 

97. Premises used for judicial purposes.|—By 
a local Act certain buildings were vested in the 
justices of the county of Worcester, upon trust to 
permit & suffer all the cts. of assize, sessions, & 
others, to be holden there, & also to permit the 
said cts., & the lodgings provided for the judges 
of assize to be used & enjoyed for the purposes 
for which the same might be designed. The 
building was supported by the county at large, 
& the justices were authorised to let the building 
when not used for county purposes. A quantity 
of plate & wine, the former paid for by the county, 
the latter by subscription amongst the magistrates, 
was kept in that part of the building used as the 
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Utes jas lodging during the assizes, & the plate was 
used by the judges, & by the magistrates at 
sessions; the wine was used by the latter 
exclusively. ‘There were also sleeping rooms 
at this building which were used by the magis- 
trates during the sessions :—Held: asthe buildings 
were vested in the justices at large for public 
purposes only, a beneficial occupation of them by 
certain of the number did not make the whole body 
rateable.—R. v. WORCESTERSHIRE JJ. (1839), 11 
Ad. & El. 57; 3 Per. & Dav.8; 91. J.M. ©. 17; 
3J.P.705; 3 Jur. 1050; 113 18. R. 334. 

Annotations :—Apld. Hodgson v. Carlisle L. B. of Health 


(1857), 8 KE. & B. 116: Lancashire JJ. v. Stretford Over- 
seers (1858), E. B. & E 


Bee OB pay ee Distd. Bray v. Lancashire JJ. 
98. -|}— Justices of a county were em- 
powered, under a loca) Act, to provide cts. in the 
city of M. & other necessary accommodation for 
the holding of the business of the assizes; & they 
were further empowered to permit the use of such 
buildings for any lawful purpose, at such times, 
upon such conditions, & for such consideration 
as they might think proper, but not so as to 
interfere with the use of the buildings for the 
purposes of the assizes. The justices provided 
cts., etc., for the assizes, & provided in such cts., 
for the corpn. of the city of M. for £900 per annum, 
viz. £600 for the use & £300 for expenses, all the 
accommodation required for the city quarter 
sessions & the city ct. of record. The £600 was 
applied by the justices in part payment of the 
annual expense of keeping up the cts., etc. :— 
Held: the justices were rateable to the relicf 
of the poor for their occupation of the cts., etc., 
in respect of the £600 per annum; as to such 
extent they had a beneficial occupation within 
the principle established by Mersey Docks v. 
Cameron, Jones v. Mersey Docks, No. 286, post.—- 
LANCASHIRE JJ. v. CHEETHAM (1867), 1. R. 3 
Q. B. 14; 8B. & 8. 548; 37 L. J. M,C. 12; 32 
J. P. 181; 16 W. R. 124 
Annotations :-—Distd. Coomber r. Berks JJ. (1882), 9 Q. B.D. 
17. ld. Bray v. Lancashire JJ. (1889), 22 Q. B. D. 
484; J.ewle «+, Durham Union (1904), Rydo & K. Rat. 
App. 357. Refd. Magee Collego Trustees v. Valuation 
Coirs, (1870), 19 W. RR. 328. 


99. }—R. v. St. MARTIN’S, LEICESTER 
(INHABITANTS), R. v. CASTLE VIEW, LEICESTER 
(INHABITANTS), No. 427, post. 

100. Market house.] — By a local Act trustecs 
were appointed & empowered to purchase lands 
for the site of a market & were directed, out of 
moneys to be borrowed under the Act, (a) to pay 
the expenses of obtaining the Act; (6) to pay the 
debts incurred by the purchase of the land & of 
erecting the buildings & lighting certain strects 
in the town of T., & of purchasing the stalls stand- 
ing in the then market, & certain mtges. made 
under the Act, with interest. After the discharge 
of the same, & of all debts, it was directed that the 
said market & buildings & the tolls, rents, & 
profits thereof, should be in trust: for the use & 
benefit of the parish of St. M. in the said town of 
T., for ever, & be applied to the clothing, educating 
& placing out apprentices so many of the children 
of the puor inhabitants of the said parish as the 
trustees should from time to time appoint. Sect. 
25 of the local Act provided that the share & 
proportion which the several grounds did contribute 
or pay, or were charged with towards the poor 
rates in the year 1768, according to the rents of 
the same as they were then rated, should be for 
ever paid by the trustees in respect of the buildings 
to be erected by virtue of the Act. A subsequent 
Act empowered the trustees to extend the market, 
& to purchase lands for that purpose, & enacted 
that. the local Act, & all the authorities, powers, 
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Sect. cone occupation: Sub-sect. 3, B. (t) 
e (j).] 
provisions, regulations, clauses, matters & things 
except such as were thereby altered, varied or 
repealed or were repugnant to, or otlicrwisc 
provided for, by that Act, should be in full force & 
effect, & extend to that Act as fully & effectually, 
to all intents & purposes as if all such authorities, 
etc., therein contained were repeated & re-enacted 
in the body of that Act with relation thereto. 
The trustees under the first Act purchased lands 
in the parish of St. M. & under the second, land 
in the parish of B., both in the town of T., & 
erected thereon a market house, etc. They 
occupied the premises & collected the tolls, with 
which they paid the expenses of the market, & 
the interest of the mtge. debts. No surplus ever 
existed after such payment, & no part of the mtges. 
had been paid off:—J/eld: the trustees being 
occupiers of premises in the parish of B., which 
produced a valuable return, although not profitable 
in any given year, & the destination of the funds 
under the statute not being to strictly public 
purposes, were rateable, according to Parochial 

Assessinents Act, 1836 (c. 96), to the relief of the 

poor of the parish of B. 

To make rateability, there must be an occupa- 
tion beneficial in its nature, that is, of a subject- 
matter producing a valuable return, although not 
necessarily profitable in any given year on a 
balance sheet. of profit & loss. When such an 
occupation is established, the occupier is rateable 
in respect of it, unless he is merely a trustee for 
the public recciving no individual benefit, except 
in common with & as one of the public. In sucha 
case the law does not regard him as occupier, but 
the public, whom he represents (LORD DENMAN, 
C.J.).—R. 2. BaDcock (1845), 6 Q. B. 787; 1 New 
Mag. Cas. 207; 4L. T. O.S. 412; 9 Jur. 250; 115 
K. R. 297; sub nom. R. v. TAUNTON MARKET 
TRUSTEES (1845), 1 New Sess. Cas. 543; 14 L. J. 
M.C. 58; 95. QP. 245. 

Annotations :-—Consd. R. v. St. Georgo the Martyr, South- 
wark (Bethlem Hospital, Rh. v. Same (Bridewell Hospital) 
(1847), 16 L. J. M. C. 129. Distd. HR. v. St. Leonard’s, 
Shoreditch (1849), 13 _Q. B. 964. Apld. R. v. Harrogate 
Comrs, (1850), 15 Q. B. 1012. Dista. I. 7. Manchester 
Oversecrs (1854), 18 Jur. 267. Consd. Coe v. Wise (1864), 
5B. & S. 440; Mersey Docks v. Cameron, Jones rt, Mersey 
Docks (1865), 11 H. i. Cas. 444. . Rv. Longwood 
Oversoers (1849), 13 Q. B. 116; Birkenhead Dock Trustees 
» Birkenhead Oversecrs (1853), 2 E. & B. 148; R. v. 
Hull JJ. (1854), 4 E. & B. 29. 

101. Premises occupied by police officers— 
Premises within police buildings.|—The chief con- 
stable & other officers of a county police occupied 
as residences part of certain ities. the whole 
of which were used exclusively for police purposes. 
The buildings were all under one roof, & surrounded 
by a wall, & formed three sides of a square with 
a court yard in the centre. There were no cells 
used for the reception & detention of prisoners, but 
part of the buildings consisted of store rooms, 
parade grounds, & stables for police purposes. 
The chief constable was bound to reside there as a 
condition of his appointment, & he & each of the 
other officers paid rent for the premises occupied 
by them, such rent being deducted from their 
pay. Applts. having been assessed to the poor 
rate in respect of the premises occupied by them 
as residences :—Held: applts. had a separate 
beneficial occupation of the premises as private 
residences, the premises not being part of one 
building occupied solely for public purposes as a 
police station, & applts. were therefore rateable 
in respect of such occupation.—SHOWERS v. 
CHELMSFORD UNION ASSESSMENT COMMITTEE, 
[1891} 1 Q. B. 339; 60 L. J. M. C. 55; 64 L. T, 
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755; 389 W. R. 231; 7 T.L. R. 181; Ryde, Rat. 

App. (1891-938) 259, C. A. 

Annotations oy Ania. Cross «. West. Derby Union Assmt. 
Com. (1899), 81 L. T. 645. Consd. Monmouth Overseers 
#. Monmouthshire County Council (1902), 87_L. T. 65. 
Reid. Wixon yr. Thomas, Lambert v. Thomas, Burrows v. 
Thomas, (1911) 1 K. B. 43. : 
102. .|—— Premises used for police 

purposes are none the less used for such purposes 

because part consists of the chief constable’s 
house where he resides with his family. The whole 
premises, therefore, are exempt from assessment 

to the poor rate.—LEICESTER COUNTY COUNCIL v. 

LEICESTER PARISH ASSESSMENT COMMITTEE (1898), 

78 L. T. 463; 46 W. R, 585; 14 T. L. R. 3573 

42 Sol. Jo. 450, D. C. 

03. .|—Premises erected by a county 
council for the purposes of a police station, in 
addition to cells for prisoners & other offices 
constituting the police station, comprised three 
dwelling-houses exclusively occupied by the super- 
intendent, inspector, & sergeant respectively & their 
families for their domestic use, all three residences 
being within the boundary wall of the police station. 
These dwelling-houses might be visited & inspected 
at any time, & in respect thereof a certain sum was 














| deducted as rent from the salaries of the officers. 


The officers might be required to move elsewhere 
at any moment, but whilst they were attached to 
the station it was necessary that they should be 
resident within or adjacent to the station, & when 
appointed they were compelled to reside in such 
houses. Thcre was frequent communication 
passing between the officers & those in charge of 
prisoners, & no prisoner could be locked up, 
bailed, or remanded unless one of the three officers 
was present :—Held : the three dwelling-houses of 
the officers were a part of the police station, & were 
therefore with the police station exempt from 
rateability to poor rate.—Cross v. WEST DERBY 

UNION ASSESSMENT COMMITTEE (1899), 81 L. T. 

645; 64 J. P. 182; 16 T. L. R. 120; 44 Sol. Jo. 

146, D. C. 

Annotations :—Folld. Monmouth Overseers v._Monmouth- 
shire County Council (1902), 87 L. T. 65. Refd. Wixon 
v. Thomas, Lambert v. Thomas, Burrows v. Thomas, 
(1911) 1 K. B. 43. 

104. Premises outside police buildings.|— 
A cottage was let by the owner to the chief 
constable of a county, as yearly tenant, at £6 4s. 
per annum. This cottage the chief constable 
under let to one of the County Constabulary, 
whom he appointed & had power to dismiss, as a 
weekly tenant at 2s. per week, deducted from his 
wages, as Jong as he continued such constable, 
or until he should be removed to another district, 
determinable upon a week’s notice. The constable 
being assessed to the poor rate as occupier of the 
cottage :—JIeld: he was properly rated, there 
being nothing in the nature of the occupation to 
create exemption.—R. v. BRIDGEHOUSE (1869), 20 
L. T. 658; 33 J. P. 726. 

105, -}— A superintendent of the 
police for a county police division had as his 
quarters a house, which was rented for him by the 
county authorities, & which he furnished, his rent 
was paid out of the police rates, & the amount 
deducted from his salary as superintendent. The 
house was liable to be examined & its fitness 
reported by one of Her Majesty’s inspectors, & to 
be used for purposes connected with the police 
‘orce as the chief constable might direct, but no 
room in it was specially set apart for any other 
purpose than for the use of the superintendent 
& his family. The house was a quarter of a 
mile from the police station, within a convenient 
distance of which it was necessary that the super- 
utendent should reside for the performance of his 
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& he was compelled to live in it ag long 
rented for him by the county authorities, 
but he was liable to be removed from it at any 
time, & from one police division to another :— 
Held: such superintendent was rateable to the 
poor rate in respect of such house as his occupation 
was @ beneficial one, & the house, being no part 
of the police station, did not come within the 
recognised heads of property which is treated as 
Crown property.—MAanrtTIN v. WEsT DERBY AssEss- 
MENT COMMITTEE (1883), 11 Q. B. D. 145; 52 
L. J. M. C. 66; 475. P. 500 ; 3] W. R. 489, C.-A. 


Annotations :-—Distd. Yates v. Chorlton-on-Medlock Union 
(1883), 47 J. P. 630. Folld. Macharg ». Stoke-upon-Trent 
Assmt. Com. (1884), 48 J. Pp. 775. Distd. Pearson v. 
Holborn Union Assmt. Com., [1893] 1 Q. B. 389. Refd. 
Showers v. Chelmsford Union Assmt. Com., 11891] 1 Q. B. 

>; Wixon v, Thomas, Lambert v. Thomas, Burrows 
v. Thomas, (1911] 1 K. B. 43. 


106. - —M., @ sergeant of county 
police, with his wife, werc obliged to occupy a 
cottage distant 2 miles from the nearest county 
police station, & another constable also occupied 
part of the same house, the chief constable paying 
the rent out of the county rate. There were no 
cells attached, nor was any room set apart for 
county police business to be done there, but 
sometimes complaints were made there, & sum- 
monses signed by magistrates. M. was assessed 
to the poor rate :—Held: M. was not exempt on 
the ground that the house was occupied by him 
in the discharge of his duties as constable or 
otherwise. — MACHARG  », STOKE-UPON-TRENT 
ASSESSMENT COMMITTEE (1884), 48 J. P. 775, D. C. 


Annotations :—Retd. Showers v. Chelmsford Union Agsmt. 
Com., [1891] 1 Q. B. 339; Wixon v. Thomas, Lambert 
v. Thomas, Burrows ». Thomas, [1911] 1 K. B. 43. 


107. .|—Certain premises were for- 
merly the lodge of an old prison now pulled down. 
They were occupied by two members of the 
county constabulary, & were formerly used as a 
police station with two cells. The premises were 
now used for the residence of two constables & their 
families, & one of the ccllg was still retained for 
the detention of prisoners. A certain weekly 
sum was deducted from the pay of the constables as 
rent in respect of their occupation of part of the 
premises. No police books were kept there, & 
charges were nat taken there. The whole of the 
premises were subject to the inspection of the 
govt. inspector of police, but no inspection had 
been made for six years, though they were yearly 
inspected by the county surveyor :—Held: the 
pee were not exempt from the poor rate, as 

eing used for police purposes.— MONMOUTH OVER- 
SEERS v. MONMOUTHSHIRE CouNTY COUNCIL 
(1902), 87 L. 1. 65; 66 J. P. 788, D. C. 

108. Museum.]—S. Museum was established by 
an Act of Parliament under which the building & 
its contents were vested in trustees named in the 
Act & their successors. To these trustces was 
given the control of the building & museum subject 
to regulations contained in or made under the 
authority of the Act. One of these regulations 
was that the museum should be open on two days 
in each week during the months of Apr., May & 
June each year to amateurs & students of archi- 
tecture, & to persons who requested & obtained 
admission at; any other times. Two rooms were 
to be set aside for the residence of a curator. The 
curator, besides taking care of the museum, 
collected the rents of a house which was settled 
a8 an endowment of the museum; & while the 
museum was closed to visitors the trustees of it 
met therein for the purpose of distributing the 
funds arising under a trust created for the benefit 
of Poor acchivect, by the founder of the museum :— 
Held: the righta conferred on the public by the 
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Act were not such as .to exclude all beneficial 
occupation on the part of the trustees, & conse- 
quently the building was rateable.—Sirn Joun 
SOANE’s MUSEUM TRUSTEES 1. ST. GILES-IN-THE 
FIELps & Sr. GEORGE’s BLOOMSBURY JoInT 
VESTRY (1900), 83 L. T. 248; 16 'T. L. R. 440; 
Ryde & K. Rat. App. 235, D.C, 

Occupation of Crown servants.|—See Sub-sect. 8, 
RB. (f), ante. 


(7) Sewers and Sewage Works. 


109. Whether subject of beneficial occupation 
per se—Rateability of sewage works.|—The Metro- 
politan Board of Works were empowered by 
Metropolis Management Amendment Act, 1858 
(c. 104), & other statutes, to make the necessary 
sewers & works for the improvement of the main 
drainage of the metropolis. The sewers, except 
at the pumping stations, passed under the public 
highways of the metropolis, or under land on which 
the board had no property. The pumping stations 
were crected upon land the property of the board, 
but were used solely as part of the main drainage 
scheme. The board were also in occupation of a 
wharf, layby for barges, tramways, engine houses, 
coal sheds, & dwelling-house, all of which _were 
occupied for the purposes of the main drainage 
scheme. The board derived no pecuniary advan- 
tage from the sewers & other drainage works, but 
the whole were maintained out of funds raised by 
a rate made in pursuance of the statutes :—Held: 
the sewers were not rateable to the poor rate, on 
the ground that they were not the subject of a 
beneficial occupation ; but the rest of the property 
had an occupation value, & the board were rateable 
in respect of them, as there was nothing in the 
statutes cxempting them from rateability.— 
R. v. METROPOLITAN BOARD OF Works (1868), 
LR. 4Q.B.15; 9B. & S. 9387; 38 L. ILM. CG. 
24; 19L. T. 348; 335.P.1153 17 W. RB. 527. 
Annotations :—Apld. Metropolitan Board of Works ». West 

Ham Ovorscers (1870), L. I. 6 Q. B. 193. Distd. Tyno 
Coal Co. v. Wallsend Parish Overseers (1877), 46 L. J. 
M. C. 185. Consd. Hare v. Putney Overseers (1881), 7 
Q. 8K. D. 223. Distd. Burton-on-Trent Corpn. v. Fgginton, 
Same v, Stretton (1889), 59 L.3.M. OC. 1. Overd. L. C. C. 
. Erith & Dartford Union Assmt. Com., West Ham 
v. L. C. C., St. George's Union Asamt. Com. ». L. CG. G., 

[1893] A. ©. 562. Consd. Yatradyfodwe & Pontypridd 

Main Sewerage Hoard v. Nowport. Assmt. Com., 11901) 
1K. B. 406; West Kent Main Sewerage Board » Dartford 

Union Assmt. Com., ete., {1911} A. C. 171. , _Wor- 

cester Corpn. v. Droitwich Agsmt. Com. (1876), 2 Ex. D. 

49; Mersey Docks & Harbour Board v. Llancilian Over- 

seors (1884), 14 Q. B. D. 770; West Bromwich School 

201 Vatradyfodwy & Ponyoring Maw kewetae oak 

. Ronen GOO es T. se te 105. Mentd. Hodgkinson 

v. Ennor (1863), 4 B. & S. 229. j 

110. -]—The Metropolitan Board of 
Works constructed sewers on an embaukment in 
resps.’ parish, & erected a pumping station & other 
works, forming part of the main drainage scheme. 
The board derived no pecuniary advantage from 
the sewers & other drainage works, & the whole 
were maintained out of funds raised by a rate 
made in pursuance of the statutes :-—Held: the 
sewers were not rateable to the poor rate, on the 
ground that they were not the subject of a bene- 
ficial occupation ; but the rest of the property bik 
rateable, at the value for which the same wo 
let to a tenant from year to ycar, supposing they 
were not used for the purpose of the main ore 
scheme, but were entirely disconnected shee ; 
& applied to any other purpose for which they 
might be available.—METROPOLITAN BOARD oe 
WORKS v. WEsT HAM OVERSEERS (1870), L. R. 
Q. B. 1938; 40 L. J. M. C. 30; 23 L. T. 490; 85 


J.P. 230; 19 W. R. 246. 
: nsd. Worcester Corpn. v. Droitwich Assmt. 
ACSI ter §), Oe, Dae Apia. Tyne Coul Co. v. Wall 
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Sect, 2.—Rateable occupation: Sub-sect. 8, B. (7); 
sub-seci. 4, A. & a (a), (d) & (c).] 
send Parish Overseers (1877) 46 L. J. M.C. 185. Consd. 
Hare v. Putney Overseers (1881), 7 Q. B. D. 223. Distd. 
Burton-on-Trent Corpn. v. n, Churchwardens, etc., 
Samo v. Stretton Churchwardens, etc. (1889), 69 L. J. 
M. C. 1. QOverd. L. C. C. v. Erith & Dartford Union 
Assmt. Com., West Ham v. L. C. CG, St. George’s 
Union Assmt. Com. v. L. C. C., £1893] A. C. 562. 
Consd. Ystradyfodwg & Pontypridd Main Sewerage 
Board _v. Newport Assmt. Com., {1901] 1 K. B. 406; 
West Kent Main Sewerage Board ». Dartford Union 
Assmt. Com., ete., [1911] A.C. 171. Refd. Mersey Docks 
& Harbour Board v. Lianeilian Overseers (1884), 14 Q. B.D. 
770; West Bromwich School Board v. West Bromwich 
Overseers (1884), 13 Q. B._D. 929; Ystradyfodwg & 
RN ta Sewerage Board v. Bensted (1906), 23 


111. —— -]—LonpDon County COUNCIL v. 
ERITH Parisny (CHURCHWARDENS, ETC.) & DART- 
FORD UNION ASSESSMENT COMMITTEE, WEST HAM 
PaRIsH (CHURCHWARDENS, ETC.) v. LONDON 
County CounciL, St. GEORGE’S UNION ASSESS- 
roe coe v. LONDON County CoUNCIL, No. 

» ante. 

112. -|— Under statutory powers applts. 
acquired easements through lands in Kent & 
constructed & maintained main sewers which 
were laid partly in private lands & partly in public 
highways. Some of the sewers were wholly 
underground; the others were partly under- 
ground & partly overground. They were con- 
structed & maintained by levying the statutory 
rates. Applts. made no profit from their occupa- 
tion of the sewers, but received payments from 
occupiers of mills & other persons for leave to 
discharge their sewage or trade refuse into the 
sewers :—Held: sewers, whether overground or 
underground, are rateable where the occupation 
is valuable within the meaning of the authorities 
on rating, & applts. were rateable in respect of 
all the sewers.—WEST KENT MAIN SEWERAGE 
BOARD v. DARTFORD UNION ASSESSMENT COM- 
MITTEE, ETC., [1911] A. C. 171; 80 L. J. K. B. 
805; 104 L. T. 357; 75 J. P. 305; 55 Sol. Jo. 
3863; 9 L. G. R. 511; Konst. & W. Rat. App. 


168, H. L. 

Annotations :—Refd. Port of London Authority v. Orsett 
Assmt. Com. (1920), 89 L. J. K. B. 481; Kingston Union 

v. Metropolitan Water Board, (1926) A. C. 331. 








SUB-SECT 4.—EXCLUSIVE OCCUPATION. 
A. In General. 


113. Necessity ee the provisions of a 
special Act of Parliament the conservators of 
Wimbledon Common were to permit the National 
Rifle Assocn. to occupy from year to year as a 
rifle shooting ground & place for an encampment 
for the purposes of the annual rifle meeting any 
part of a certain specified area of the common, 
together with the butts, targets, & other conven- 
iences for rifle shooting for the time being thereon. 
The occupation was not to be for more than 
seventy-seven consecutive days in each year, 
which days were not to commence earlier than 
May 1, & were to terminate not later than Aug. 31. 
The Assocn. were empowered to put up a paling 
round the part occupied Py them, & to erect 
temporary buildings. Prior to the passing of the 
special Act, the Assocn. erected butts for shooting, 
& also a store shed, used for the storage of materials, 
except during the annual meetings, when it was 
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1181. No right in other person—In 


respect of same subject-matter.\—An 
occupier . is a pason leon fas Pi 
oe of occupation of a 
particular ; place sfor jsome definite 
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intended to be used as a workshop for the repair 
of targets, etc. By the terms of the Act, the 
Assocn. were not to acquire any right in or ease- 
ment over any part of the common, & were to be 
deemed to be merely in the enjoyment of a statu- 
tory privilege over the common. On Mar. 27 last, 
before the period of occupation in that year 
commenced, a poor rate was made for the parish 
of Wimbledon, in which the Assocn. were rated in 
respect of the area, the butts & the store shed :— 
Held: with respect to the area & the butts there 
was no such exclusive occupation as to render them 
liable to poor rate, but that with respect to 
the store shed which was occupied by them for 
their own purposes throughout the year they 
were liable-—MILDMAY v. WIMBLEDON (CHURCH- 
WARDENS & OVERSEERS) (1872), 41 L. J. M. C. 
1388; 27 L. T. 265; 37 J. PP. 2473 sub nom. 
R. v. Surrey JJ., MiLpMay v. WIMBLEDON 
(a ae PENG & OVERSEERS), 20 W. R. 


114, ———.]|—Cory v. Bristow, No. 178, post. 

115, .}— HOLYWELL UNION & HALKYN 
PARISH v. HALKYN DRAINAGE Co., No. 7, ante. 

116, -]—MITCHELL BROTHERS v. WORKSOP 
UNION ASSESSMENT COMMITTEE, No. 6, ante. 

117. .}— Resps. had a lease of three 
structures, called ‘‘ wharves ”’ in the lease & known 
locally in one case as a wharf & in the other two 
cases as quays. The lessors, in exercise of a 
reservation in the lease, made a considerable use 
of the demised structures. Resp. was rated for 
the property, the description in the rate book being 
‘quay & wharves.” On a complaint against 
resp. for the amount of the rate, he contended 
that, though he occupied a quay elsewhere, he 
did not, for the purpose of this particular assess- 
ment, occupy anything which could be called a 
quay, & that, as the assessment included property 
which he did not occupy, the rate was bad, & also 
that he had no sufficient exclusive occupation of 
the leased property to make him rateable. The 
justices found that resp. had a sufficient exclusive 
occupation, but that, as the assessment included 
both property in his occupation & property not 
in his occupation & it was impossible to satisfy the 
description in the rate book without including 
property which was not in resp.’s occupation, the 
rate was bad :—Held: the justices were right in 
finding that resp. had sufficient exclusive occupa- 
tion, & the terms “ quay ”’ & “ wharf ’’ were used 
interchangeably, & the property in resp.’s occupa- 
tion answered the description in the rate book, & 
the justices should issue a distress warrant for the 
amount of the rate.—VERNON v. CASTLE (1922), 
127 L. T. 748; 86 J. P. 213; 20 L. G. R. 580; 
2B. R. A. 949, D. C. 











B. What Amounts to. 
(a) In General. 


118. No right in other person —JIn respect of 
eg subject-matter.]—Cory v. Bristow, No. 178, 
post. 

119. Occupation not exclusive but paramount.] 
—HOLYWELL UNION & HALKYN PARISH v. HALKYN 
DRAINAGE Co., No. 7, ante. 

120. ———_.]|—CLEVELAND BRIDGE & ENGINEER- 
ING Co., Lrp. v. DARLINGTON UNION ASSESSMENT 
COMMITTEE, No. 188, post. 


aubstantial period. —- MELBOURNE & 
METROPOLITAN BOARD OF WORKS v. 
PYKE (1900), 25 V. L. R. §63.—AUS. 


Part ].—DLIABILITY TO BE RATED. 


(b) Advertising Stations. 

121. Hoardings.)—R. v. St. Pancras ASSESS- 
MENT COMMITTEE, No. 5, anie. 

122. -]}— By an agreement between an 
owner of land & an advertising agent the owner 
agreed to let & the agent to take an advertising 
station at a yearly rent, the tenancy to commence 
from completion of erection, & continue seven 
years, & the agent agreed to pay rates & taxes. By 
another agreement an owner agreed to allow the 
advertising agent the privilege of erecting an 
advertising hoarding, the agent to pay a yearly 
rent, & the owner agreed to allow the agent the 
further privilege of removing a wall, the agreement 
to remain in force for three years, & be afterwards 
terminable by twelve months’ notice, but if the 
owner should be obliged to give less than twelve 
months’ notice he agreed to refund £20. In both 
agreements the dimensions of the hoardings to be 
erected were specified. Advertising hoardings 
supported on posts fixed into the ground were 
erected. In the first case the structure was used 
partly by the owner as a shed, & partly by the 
advertising agent as a hoarding; in the sccond 
case, exclusively by the agent as a hoarding :— 
Held: each of the agreements created a tenancy, 
& conferred an exclusive occupation, & not merely 
a licence, & therefore the advertising agent was 
liable to be rated to the relief of the poor in respect 
of both hoardings as occupier of advertising 
stations.—TAYLOR v. PENDLETON OVERSEERS 
(1887),19 Q. B. D. 288; 56 L. J. M. C. 146; 57 
L. T. 530; 51 J. P. 6133; 35 W. It. 762; Ryde, 
Rat. App. (1886-90), 276, D. C. 

Annotations :—Consd. Jones v. I. R. Comrs., Sweetmeat 
Automatic Delivery Co. v. I. R. Comrs., [1895] 1 Q. B. 
484, d. National Telephone Co. v. I. 2. Comrs., [1899] 
hoe B. 250; Burton wv. St. Giles & St. George’s Assmt. 


200). 69 L. J. Q. B. 184: Provincial Bill Posting 
Co. v. Low Moor Iron Co., [1909] 2 K. B. 344. 





(c) Easements and Licences. 

123. Wayleave.]—If A. has an exclusive right 
of using a wayleave over land which he holds in 
common with B. paying B. a certain sum yearly, 
& has the privilege of using a wayleave occupied 
by C. paying him so much per ton for the goods 
carried over it, A. is not liable to be rated to the 
relief of the poor in respect of either of such way- 
leaves. 

Q@u.: whether the owner of the land, who 
receives a profit for such wayleave, is not liable to 
be rated for such an increase of valuc.—R. v. 
JOLLIFFE (1787), 2 Term Rep. 90; 1 Bott, 162 ; 
100 BE. R. 50. 


Annotations :—Distd. R. v. London Corpn. (1790), 4 Term 
Rep. 21; R. v. Bell (1798), 7 Term Rep. 598; R. v. Ellis 
(1813), 1 M. & 8S. 652 on Roberts ». Aylesbury 


Overseers (1853), 1 K. & B. 423. Refd. Pimlico Tram. 
Co. v. Greenwich (1873), L. R. 9 Q. B. 9. 


124. Right to enter & work quarries.] — The 
proprietors of certain limestone quarries agreed to 
deliver to a canal co. yearly such quantities of 
good limestone as the canal co. should direct, at 
the rate of 7d. per ton, & if they should at any time 
neglect to deliver the quantities required, it should 
be lawful to the co. to enter into or upon the lands 
or limestone quarrics of any of the proprietors, & 
to take such quantities of limestone as they should 
think proper, paying 2d. per ton. The proprietors 
of the limestone quarries having failed to supply 
the limestone required, the co. entered, & con- 
tinued for more than twenty years to work the 
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121 i. Hoardings.]}—The owner of 


lands on which hoardings for advertise- ; 304.—IR. 


ents are erected, 
salt the hoarding for advertising, 1s 
rateablo under 52 & 53 Vict. 
SHELLY v. DILLON (1892), 30 L. R. Ir. 
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quarries, & take the limestone at 2d. per ton :— 

Held: however, the co. had not any exclusive 

occupation, but a mere privilege, & consequently 

they were not liable to be rated to the poor.—R. 

v. TRENT & MERSEY NAVIGATION Co. (1825), 4 

B. & C. 57; 3 Dow. & Ry. M.C. 3; 6 Dow. & Ry. 

K. B. 47; 31. J.0.S. K. B. 140; 107 E. BR. 980. 

Annotation :— .L. . W. Ry. »v. c 5 
roe eo. Red, 1 & N. W. Ry. v. Buckmaster (1875), 
125. Use of reservoir for water supply.]-——R. v. 

CHELSEA WATER Works Co., No. 183, post. 

126. Licence to work clay.|—Where, in a lease 
of certain clay pits, the lessors granted to applt. 
certain clay pits in a parish, other than resp. 
parish, & also the exclusive leave & licence to 
search for clay in two other parishes, including 
resp. parish, in which two old pits were situated, 
but which were not: worked :—Jield: such leave 
& licence was not a demise of the clay beds, & the 
lessee was not liable to be rated in respect of the 
clay bed, nor in respect of the old pits in resp. 
parish, as, until he entered upon them to work 
the clay, he had no beneficial occupation so as to 
render him rateable in respect thereof.—h. v. 
FAYLE (1856), 27 I. T. O. S. 64; 20 J. P. 263; 4 
W. i. 460. 

127. Stalls at exhibition.]|—-M. contracted with 
the International Exhibition Comrs. to supply 
refreshments while the exhibition lasted. He had 
a certain space assigned him, with liberty to place 
counters, which were to become the property of 
the comrs., but to be restored on payment of the 
full consideration moneys. M. was to provide an 
office where notices could be left for him, He & 
his servants were to be allowed access only at 
certain hours, & were to keep the place clean. M. 
was to have cellarage accommodation. M. having 
been rated to the poor rate as an occupier :—- 
Held: the interest. which M. had was not that of 
an occupier, but merely that of a licencee, &, 
therefore, he was not rateable to the poor.— 
Morrisi v. HALL (1863), 2 New Rep. 448; 8 
I. T. 6973 sub nom. R. v. MorRISH, 32 J. J. M.C. 
245; 10 Jur. N.S. 71: 11 W. R. 9605 sub nom. 
MorrisuH v. St. MARY ABROTTS (CHURCHIIWARDENS, 
ETc.), 27 J. P. 470. 

Annotations :-—Apld. Smith v. Lambeth Assmt. Com. (1882), 
9 Q. B.D. 585, efd. R. v. St. Martin’s, Leicester, R. v. 
Castle View, Leicester (1867), L. R. 2 Q. TB. 493 3; Rochdale 
Canal Co. v. Browster (1894), Ryde & K. Rat. App. 143. 
128. Licence to enter premises & supply gas.]— 

The War Secretary by indenture granted a licence 

to S. to use certain premises for several years for 

{he purpose of making gas therein to supply the 

camp, the licencor to be at liberty to enter at all 

times, the licence to be revocable on giving a 

written notice, & S. to repair & yicld up the 

premises, but 8. was declared in express words not 
to be tenant of the premises. S. was rated to the 
poor as tenant :—Held: though called a licencce. 

S. was substantially a tenant, & therefore rightly 

rateable as such.—R. v. STEVENS & ANDERSON 

(1865). 12 L. T. 491; 29 J. P. 597. 


= as alfo (1891), Fox & 8. Rog. 
Ae ee econ Carn tg Oenekick Union Assmt. Com., 

[1893] 2 Q. B. 468. 

129. Occupation of watercourse.| — Applts., for 
the purpose of working the machinery connected 
with a lead mine, diverted a stream from its 
natural course, paying the owners for such diver- 
sion, & paying certain small sums for the occu- 
pation of the land by the watercourse. The 


& not the person PART I. ads Gana 4.— 

h. Pastoral Licence.) — WANEROO 
Noans BoaRv »v. GrBsa (1905), 7 W. A. 
L. R. 190.—AvUSs. 


Cc. 57.— 
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Sect. 2.— Rateable occupation: Sub-sect. 4, B. (c), 
(d) & (e).] 
watercourse was about a mile & a half in length, 
being partly open, partly tunnelled, & for about 350 
yards in pipes :—Held: (1) applts. were rateable 
to the poor rate in respect of the occupation of the 
watercourse at the value of the land enhanced by 
its capability of conveying water; & (2) it was 
not exempt from rateability by reason of its con- 
nection with a lead mine, though that is not 
rateable under Poor Relief Act, 1601 (c. 2).— 
TALARGOCH MINING Co. v. ST. ASAPH UNION (1868), 
L. R. 3 Q. B. 478; 9B. & 8.210; 87 L. J. M.C. 
149; 18 L. T. 711; 32 J. P. 501; 16 W. BR. 860. 
Annotations :—As to (1) Apld. Halkyn District_ Mines 
rainage Co. ». Holywell Union Assmt. Com. & hare fs 

Overseers & Northop Overseers (1893), 69 L. T. 112. 

Consd. Metropolitan Water Board v. Chertsey Assmt. 

Com., [1916] 1 A. C. 337. Refd. New River Co. v. Hert- 

ford Union, [1902] 2 K. B. 597; Liverpool Corpn. v. 

Chorley Union Assmt. Com. & Withnell Overseers (1911), 

76 J. p. 161. As to (2) Refd. Kittow v._ Liskeard Union 

(1874), L. R. 10 Q. B. 7. Generally, Refd. Snailbeach 

Mine Co. v. Forden Grdns. (1876), 35 L. T. 614. 

130. Right to excavate coprolites.} —It was 
agrecd between A. & B. that A. should “ forthwith 
enter upon ’”’ B.’s land, & there dig for coprolites 
in a specified manner, & should effectually fence 
the excavations & complete them by a given time, 
& should reinstate the land, & then ‘yield & 
deliver up ’”’ the land to B. There were no express 
words giving a right to the exclusive occupation of 
the land; but the excavations & works contem- 
plated by the agreement required a constant 
occupation of the land by A. until the coprolites 
were raised, & the land could not be used for any 
other purpose from the commencement of the 
excavations until it had been reinstated, which 
could not be done for a year or more after the 
coprolites were raised. JB. reserved to himself the 
right of going upon the land where the excavations 
were for the purpose of inspecting the works, but 
he was not required by the agreement to do any- 
thing upon the land :—Held: upon the construc- 
tion of the whole agreement, A. had the right of 
exclusive occupation of the Jand, & he was there- 
fore liable to be rated to the relief of the poor in 
respect of such occupation.—Roabs v. TRUMPING- 
TON OVERSEERS (1870), L. R. 6 Q. B. 56; 40 
L. J. M. C. 35; 23 L. T. 821; 35 J. P. 72. 
Annotations :-—Consd. R. v. St. George’s Union (1871), L. R. 

7 Q. B. 90. Apld. Cory v. Bristow (1875), 1 C. P. ND. 54. 

Consd. Smith v. Lambeth Assmt. Com. (1882), 9 Q. B. D. 

585. Refd. R. v. Whaddon (1875), L. R. 10 Q. B. 230. 
Mentd. Back v. Daniel, [1925] 1 K. B. 526. 


131. -|]— The owner of land under which 
there were coprolites, granted to a co. the exclusive 
right to dig, raise & carry them away ‘The co. 
were to pay for this privilege £115 per acre & were 
to pay a minimum rent of £1,000 per annum pay- 
able quarterly, whether they worked out sufficient 
land to cover that rental or not. The land to be 
worked was pointed out to the co. & taken by 
them bit by bit as they required it, but they were 
not entitled to have more than 10 acres a year 
allotted to them, or to use the land for any purpose 
but that of digging & preparing the coprolites. 
After digging out the coprolites more than a year 
was required to permit the land to dry, after 
which the subsoil was restored & levelled, the 
surface soil replaced, & the land again given over 
by the co. to the agricultural tenant. Owing to 
the time required for this, the co. were, at any 
period of time, in the occupation of 10 acres, of 
which 23 acres were in process of digging, 1 acre 
was occupied by mills, tramways & other works, 





& the remainder had been worked out & was in- 


process of drying, but the 10 acres so occupied 
were continually shifting, as the co. took land at 
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one place to work, & restored it at another worked 
out. In this manner they actually worked out 
10 acres per annum. In an appeal against a poor 
rate for the parish where the ds were situated, 
in which the rates were made quarterly :—Held: 
the co. were rateable, in each quarterly rate, upon 
10 acres of land, at the enhanced value, although 
the occupation was a shifting one, & although the 
co. were never at one time in the profitable occupa- 
tion of more than 34 acres.—R. v. WHADDON 
(1875), L. R. 10 Q. B. 280; 44 L. J. M. O. 73; 32 
L. T. 633; 39 J. P. 565; 23 W. R. 653. 

Annotations :—Consd. Smith v. Lambeth Assmt. Com. (1882), 

9 Q. B. D. 585. Distd. Farnbam Flint Gravel & Sand 

Co v. Farnham Union, (1901) 1 K. B. 272. 

182. Tramway track.]—A tramway co., formed 
under Tramways Act, 1879 (c. 78), laid down a 
tramway in a highway, the soil of which was vested 
in the district board. Sect. 34 gives the exclusive 
use to the co. of the tramway for carriages with 
flange wheels or other wheels suitable only to run 
on the rail. By sect. 57 the co. are not to acquire 
any right other than that of user of any road in 
which their tramways are laid; & by sect. 62 
nothing in the Act is to abridge the right of the 
public to pass along or across every part of any 
road in which the tramways are laid with carriages 
not having flanged wheels or wheels suitable only 
to run on the rail; & by sect. 25 the rails must be 
laid level with the road :—Held: the co. were 
rateable to the poor rate in respect of their occupa- 
tion of the road by their tramways.—PIMLICO 
TRAMWAY Co. v. GREENWICH (187%), L. R. 9 Q. B. 
9; 43L.J3.M.C.29; 29L. T. 605; 38 J.P. 117; 
22 W. R. 87; Ryde, Rat. App. (1871-85), 97. 
Annotations :—Distd. Smith v. Lambeth Assmt. Com. (1882), 

48 L. T. 57. Consd. Sutton Harbour Improvement Co. 

v. Plymouth Town Grdns. (1890), 63 L. T. 772. Apld. 

rene onee & Halkyn Parish tr. Halkyn Drainage Co., 


nsd. Melbourne Tramway & Omnibus 
9 . ° ° Ap d. Wakefield 
Rys. v. Wakefield Corpn., (1908), 2 
Konst. Rat. App. 433. Refd. Edinburgh Street Tram. 
Co. v. Edinburgh Corpn., [1894] A. C. 456; ReL. C. C. & 
London Street Tram, Co., [1894] 2 Q. B. 189. 


138. Licence to search for minerals.|—-Kitrow 
v. LISKEARD UNION, No. 177, post. 

134, River moorings.]|—-Cory v. Bristow, No. 
178, post. 

135. Telephone apparatus— Wires poles & 
attachments.]—A telephone co. were possessed of 
an exchange by means of which subscribers could 
communicate by telephone with each other, & also 
of wires & telephone apparatus unconnected with 
the exchange for the use of persons renting them. 
For the purpose of this business they laid wires 
from their office to the business premises of their 
subscribers, & also erected wires for the use of 
those who rented them. All these wires were over- 
head wires & were carried from the office of the 
co. to the different premises, being supported & 
steadied either by poles fixed in the ground, or by 
being attached to the roofs, chimneys, or walls of 
some of the buildings over which they passed. 
The attachments were made in the case of a single 
wire by an iron spike driven into the building or 
by a bolt screwed into the ridge, or by an iron 
bracket nailed to the corner of the chimney to 
which the wire was attached, or in the case of a 
number of wires by means of standards or ridge- 
saddles attached to the roofs of the buildings & 
fastened by iron bolts or stays. The consent of 
the owners or occupiers of the lands or buildings 
was given by agreements in which the co. under- 
took to pay an annual rent & to remove the wires 
& attachments upon a certain notice. The co. ha 
no key of the outside doors, & could only obtain 
access to the roofs by the permission of the occu- 
piers :—Held: upon these facts there was proof 
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of an occupation of land by the wires of the co., & 
they were rateable.—LANCASHIRE TELEPHONE Co. 
v. MANCHESTER OVERSEERS (1884), 14 Q. B. D. 
267; 54 L. J. M. C. 63; 52 L. T. 793; 49 3. P. 
724; 83 W. R. 203; 1 T. L. R. 111, C. A. 


Annotations : . Holywell 
Halkyn Diainege Co. i898} acer i Moo. aL. RY. 
v. Kingston-upon-Hull Grdns., etc. (1896), 75 L. T. 127. 
Refd. Taylor v. Pendieton Overseers (1887), 19 Q. B. D. 
Glevetana ‘itiige & oginctine Ceo Bashaetor Velen 
Assmt. Com. (1923), 21L.G. R511.) eee 
186. Occupation of towpath.] -—By virtue of 
certain private Acts of Parliament resps., & their 
predecessors in title, were empowered to scour, 
enlarge, & deepen a certain river, & to do other 
acts necessary for improving the navigation, & to 
make new channels by means of artificial cuts, & 
to set out towing paths, & to keep them in repair : 
—Held: resps. were not rateable either in respect 
of the natural bed of the river, or of the towing 
paths, it not being shown that they had either 
the ownership or the exclusive occupation of such 
paths.—-DONCASTER UNION ASSESSMENT CoMm- 
MITTEE v. MANCHESTER, SHEFFIELD & LINCOLN- 
SHIRE Ry. Co. (1894), [1895] A. C. 133, n.; 71 
L. T. 585; 10 T. L. R. 567; 6 R. 280, A. L.; 
affg. S. C. sub nom. MANCHESTER, SIEFFIELD & 
LINCOLNSHIRE Ry. Co. v. DONCASTER UNION 
ASSESSMENT CoMMITTER, 9 T. L. R. 583, C. A. 
Annotations :—Refd. Holywell Union & IHalkyn Parish v. 
Halkyn Drainage Co., [1895] A. C. 117.3 Liverpool Corpn. 
v. Chorley Union Assmt. Com., [1913] A. C. 197; Hackney 


Ne vw. Metropolitan Asylums Board (1924), 131 L. T. 
oe 


137. Right to make drainage works.]—Hoty- 
WELT. UNION & HALKYN PARISH v. HALKYN 
DRAINAGE Co., No. 7, ante. 

138. Erection of temporary buildings by con- 
tractors.]—Applts. had contracted with a railway 
co. to construct new waggon works on the co.’s 
land. For that purpose they crected on the land 
their own temporary buildings, which were the 
usual contractor’s buildings, & strictly ancillary 
to their proper task of constructing the waggon 
works. By the terms of the contract the control 
of these buildings was wholly in the hands of the 
railway co.’s engineer, who by the general con- 
ditions was to mark out sites, superintend the 
arrangement or method of erection & require 
alterations as he thought fit:—Held: applts. 
were not liable to be rated, a mere user of the 
Jand permitted by the railway co. & subject as 
rezard the erection of temporary buildings, to the 
control of their. engineer, was not such an occupa- 
tion of the buildings, nor such an exclusive or 
predominant occupation of the land itself, as was 
essential to rateability to the poor rate.—CLEVE- 
LAND BripGE & ENGINEERING Co., LTD. v. 
DARLINGTON UNION ASSESSMENT COMMITTEE 
(1923), 21 L. G. R. 611, D.C. 

139. Licence to fish.]-—A person who has an 
exclusive licence to fish a river, but who holds no 
deed of grant of the fishing rights, is not liable to 
pay rates thereon—SwAYNE v. HOWELLS, [1927] 
1 K. B. 885; 96 L. J. K. B. 148; 136 L. T. 826; 
9153.P.16; 43T.L.R.14; 24L. G. R. 578, D.C. 


(2d) Gasworks. 

140. Occupation of land in respect of pipes.}|— 
By an Act of Parliament a co. was established for 
lighting the town of B. with gas, & they were 
authorised, with the consent of certain comrs., 
appointed under another Act of Parliament passed 
for lighting & paving the town of B., to break the 
ground, & lay their pipes in the streets of B. The 
company having so laid their pipes for the purpose 
of conveying the gas, were held to be rateable to 
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the poor in respect of the land occupied by their 
pipes, & to the extent of the increased value of the 
land in consequence of its being used by them for 
the purpose of conveying the gas.—R. v. BRIGHTON 
Gas Lianut Co. (1826), 5 B. & C. 466; 8 Dow. & 
Ry. K. B. 308; 4 Dow. & Ry. M. C. 60; 4 L. J. 
O.S. K. B. 213; 108 BE. R. 173. 


Annotations :—Consd. R. v. Cambridge Gas Light Co. (1838), 


8 Ad. & Hl. 73. Apld. R. v. East London Waterworks Co. 


at elaae 1 i i . ra “ ae Refd. Chelaca Waterworks Co. 
sien a . Hae . 358. Mentd. A.G. v. Junes 
141, -|[—By an Act for paving, lighting, & 
watching, the trustees for carrying it into effect 
were empowered to rate the tenants & occupiers 
of all the houses, shops, malt houses, granaries, 
warehouses, coach houses, yards, gardens, garden 
ground, stables, cellars, vaults, wharfs, & other 
buildings, & hereditaments within certain limits, 
meadow & pasture ground excepted :—Held : this 
exception showed the word ‘‘ hereditaments ”’ to 
be used not merely with reference to things 
ejusdem generis with those before enumerated, 
but in a more extended sense, comprehending land 
in general, & therefore a gas light co. were rateable 
under the Act for the ground occupied by their 
pipes & other apparatus.—R. v. SHREWSBURY 
PAVING TRUSTEES (1832), 3 B. & Ad. 216; 110 
kK. R. 80; sub nom. BR. v. SUREWSBURY GaAs Co., 
1L. J. M.C. 18. 
Annotations :—Distd. Colebrooko v. Tickell (1836), 4 Ad. & 
El. 916; Rast London Waterworks Co. ». Mile-Knd Old 
Town Trustees (1851), 17 Q. B. 512. Apld. New_ River 


Co. ». St. Pancras Vestry (1880), 45 J. P. 75. Mentd. 
Pune Hospital, Dublin v. Coman (1920), 7 Tax Cas. 





142. —-—.] — By a local improvement Act the 
local board of B. had the exclusive right of laying 
down gas mains & pipes within that township, & 
were obliged to keep all present & future gas mains 
& public Jamps in good repair, & were to afford the 
corpn. of S., who were the owners & occupiers of 
gasworks, & were empowcred by statute to supply 
gas in the township of 33., the use of the same mains 
for the supply of gas for public & private purposes 
within that tcwnship, in consideration of certain 
payments to be made by the corpn. to the local 
board for every thousand cubic fect of gas supplied 
to private consumers. The local board had laid 
mains within the townships, & had kept them in 
repair, & had afforded the corpn. the use of the 
same for the supply of gas. The mains were not 
used for any purpose other than the supply of gas 
by the corpn. The corpn. laid the service pipes 
from the mains to the premises of private con- 
sumers at the cost of the latter, kept the service 
pipes in repair, & charged & collected all gas 
rents :—Held: the corpn. had only a right to the 
use of the mains for the sole purpose of the supply 
of gas, & had no exclusive occupation of the mains 
so as to render them liable to be rated in respect 
of them.—SouTHPORT CorPn. v. ORMSKIRK UNION 
ASSESSMENT CoMMITTER, [1894] } Q. B. 196 ; 63 
L. J. Q. B. 250; 69 L. T. 852; 585. P. 212; 42 
W. R. 153; 107. L. R. 34; 9 R.46; Ryde, Rat. 
App. (1891-93) 438, C. A. 


(e) Railway Running Powers. 

443. Mere running power not sufficient.)— 
By Act of Parliament a railway between G. & C. 
was divided into halves, the half nearest to G. 
belonging to the M. Ry. co., the half nearest to 
C. to the G. W. Ry. co. The whole was of a mixed 
gauge, one line of rails being used by the M. Ry. 
co. alone, one by the G. W. Ry. co. alone, & one 
commonly by both. Each co. gave to the other, 
without payment of toll, the right of running & 
making profits over the half belonging to itself, 
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but each paid exclusively for the maintenance of 

its own half. The profits made by the M. Ry. co. 

far exceeded those made by the G. W. Ry. co. 

Part of that half of the railway nearest to C. was 

in the parish of B.:—Held: (1) the M. Ry. co. 

were not liable to be rated to the poor of the parish 
of B. in respect of the part of the railway in that 
parish, having only running powers in the nature 
of a Parliamentary easement & no _ beneficial 
occupation; (2) the G. W. Ry. co. were liable to 
be rated as occupiers to the parish of B. in respect 
of such part; semble: such rate might be made 
on the full profits made by the M. Hy. co., that 
being the mode of ascertaining the value of the 

G. W. Ry co’’s occupation.—MIDLAND Ky. Co. v. 

BADGWORTH OVERSEERS (1864), 5 New Rep. 35 ; 

34 L. J. M. C. 25; 11 Jur. N.S. 14; 13 W. R. 

202; sub nom. R. v. MIDLAND Ry. Co., 11 L. T. 

303; 29 J. P. 211. 

Annotation :—As to (1) Consd. G. W. Ry. v. Badgworth 
Overseers (1867), L. RK. 2 Q. B. 251. 

144. Liability of grantors— Where control of 
line retained.|—-The L. Ry. co. entered into agrec- 
ments, giving other cos. the use of their line for a 
long term & an annual payment, but keeping part 
of the traffic in their own hands, doing the repairs, 
paying the servants, & receiving a rent for a 
crossing on the line:—Held: these agreements 
showed that the L. co. had not parted with the 
possession, & therefore they were liable to be 
rated to the poor rate in respect of the occupation 
of the railway.—LEEDs, BRADFORD & HALIFAX 
Ry. Co. v. ARMLEY OvVERSEERS (1861), 25 J. P. 711. 

145. Line worked by grantees.] — The 
Tottenham Hampstead Junction Ry. co., by an 
agreement subsequently confirmed by Act of 
Parliament, allowed their line to be maintained, 
managed, & worked by the M. & G. E. Ry. cos., 
jointly, on payment of a percentage of tolls earned : 
—Held: (1) the Tottenham & Hampstead 
Junction Ry. co. were not the occupiers; (2) the 
sum paid under the agreement, being a sum paid, 
not received, by the occupiers, was not the measure 
of rateable value; (3) contributive value was not 
to be taken into consideration in estimating the 
rateable value. 

(4) The working expenses of a line of railway 
were increased by causes affecting the traffic after 
it had passed out of the parish, over other lines :— 
Held; such extra expenses were to be taken into 
account in estimating the rateable value.—MIpD- 
LAND Ry. Co. v. St. Mary, ISLINGTON ASSESS- 
MENT COMMITTEE (1886), Ryde, Rat. App. (1886- 
90) 139. 

Annotation :—Generally, Refd. Gas Light & Coke Co. v. City 
of London Union Assmt. Com. (1892), Ryde, Rat. App. 
(1891-93) 204. 

146. ——— Line laid by grantees.} — Applts. 
possessed a goods yard isolated from the rest of 
their system, but connected with the G. E. co.’s 
system by a short length of running linc. The gross 
receipts upon this line were about £7. In arriving 
at the rateable value of the goods yard & line com- 
bined, applts. sought to deduct from the value 
attributable to the goods yard the average ex- 
aprare of maintaining the line. The recorder held 
hat the line had a contributive value, & rejected 
this contention. Having no better evidence of the 
amount of contributive value, he set off against 
this element of value the amount which would 
otherwise have been allowed for the maintenance 
of the line. The G. B. co. used a length of line laid 
down by them upon soil owned by ome It was 
not shown how the G. E. co. came to lay down or 
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use the line :—Held: the M. co. were not in occu- 
pation of this line.—MipLAND Ry. Co. v. Cam- 
BRIDGE UNION (1907), 1 Konst. Rat. App. 140. 


(f ) Separate User of Property by Several Persons. 

a now, Rating & Valuation Act, 1925 (c. 90), 
Ss. e 

147. Ascertainment of liability—Degree of con- 
trol retained by grantor.}—Tracy v. TALBorT, No. 
191, post. 

148, —— ~——-.] —R. v. St. Mary THE LESS, 
DURHAM (INHABITANTS), No. 192, post. 

149. .]}— The proprietors of Drury 
Lane Theatre demised, for a term of years, at a 
nominal rent, a private box, with the power of 
exclusively occupying it upon the nights on which 
there should be performances. The proprietors 
had also access to the box, but not the right of 
occupying it during the performance: & they 
were entitled & bound to perform the repairs upon 
it :—Held: the lessee was rateable to the poor for 
the occupation of the box, under 10 Geo. 3, c. 75, 
which authorised the making rates on all persons 
who should inhabit, hold, occupy, possess or 
enjoy any land, house, shop, wharf, warehouse, or 
any other building, tenement, or hereditament, 
although the co. of proprietors were rated for the 
theatre generally.—R. v. St. MARTIN’S IN THE 
FIELDS (INHABITANTS) (1842), 3 Q. B. 204; 2 
Gal. & Dav. 426; 11L.J3.M.C.112; 6J. P. 655 ; 
6 Jur. 850; 114 E. R. 485. 

Annotations :-—Distd. Morrish ». Hall (1863), 2 New Rep. 

448. Reid. Spear v. Bodmin Union Grdns, (1880), 49 

. J. M. C. 69; Rochdale Canal Co. v. Brewster (1894), 

Ryde & K. Rat. App. 143. Mentd. Daly v. Edwardes 

(1900), 82 L. T. 372. 

150. .]}—Applt., distributor of stamps 
at C., rented a house there at £52 10s. per annum. 
By agreement with the Comrs. of Inland Revenue 
he let five principal rooms & a closet, in this house, 
for the use of the surveyor of taxes & of the 
collector of Inland Revenue for C. By the 
agreement, possession was to be given & rent to 
commence at a given time, & applt. was to be 
paid ‘‘ the annual consideration of £90; this sum 
to include all expenses, namely, rent, rates, taxes, 
gas, wood, coals, also providing a trustworthy 

erson to reside on the premises, to keep clean, 

ight fires, & attend to the same.’ One other 
room in the house was occupied by applt. as an 
office for vending stamps & transacting other 
public business connected with his duties as stamp 
distributor. He employed an assistant in this 
room, who also took in there for him private 
orders for printing, which he exccuted elsewhere. 
The remainder of the house, consisting of two 
kitchens & a cellar on the basement, & a sitting 
room & two bedrooms on the second floor, was 
occupied by a man & his wife & daughter, under 
an agreement by which applt., besides allowing 
him to live rent free, paid him £6 10s. yearly & 
found him with coals & candles; he in return 
cleaning the rooms & lighting the fires. Applt. 
exhausted, annually, the whole of the £90 payable 
to him under the first mentioned agreement, with 
the exception of £2 10s., in paying his own rent ; 
the expenses of coal, fuel & gas; the wages of the 
man before mentioned; & other incidental 
expenses. On a case stated for this ct., on an 
appeal by applt. to sessions against a poor rate for 
C. to which he was rated on the full annual rateable 
value of the whole house :—Held: applt. was 
properly rated ; for he was the beneficial occupier 
of the whole house in his capacity asa subject. That 
the five rooms & closet were not in the separate 
possession of the revenue officers; & the fact 
that applt.’s benefit, in respect of that part of the 
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house, was derived from payments made to him 
by servants of the Crown for privileges given to 
them in that capacity, did not exempt him from 
rateability; & the room occupied by applt. 
himself was not occupied by the Crown through 
a as its servant. : 

e agreement between applt. & the repre- 
sentative of the Comrs. of Inland Revenue iscact 
forth in the case . . . & taking the whole together 
we think it must be construed, not as a demise of 
the five rooms, but as an agreement, by which 
appit., retaining possession of these rooms & 
keeping his servant there, bound himself to 
supply the other party there with fire & gas & 
attendance. It is true that the exclusive enjoy- 
ment of the rooms is to be given; but that is the 
case where a guest in an inn or a lodger in a house 
has a separate apartment, or where a passenger in 
@ ship has a separate cabin, in which case it is 
clear that the possession remains in the innkeeper, 
lodging house keeper, or shipowner. We think, 
therefore, that applt. was occupier of the whole 
rated property (HILL, J.).—SmiITu v. St MICHAEL, 
CAMBRIDGE OVERSEERS (1860), 3 E. & E. 383; 
3.L. T. 687; 25 J. P. 133; 7 Jur. N.S. 24; 121 
E. R. 486; sub nom. R. v. SmitTu, 30 L. J. M. C. 74. 
innotations :—Consd. Roads v. Trumington Overseers 


(1870), L. R. 6 Q. B. 56; R. v. St. George’s Union (1871), 
lL. R. 7 Q. B. 90; Cory v. Bristow (1875), 1 C. P. D. 54; 
R. vw. St. Pancras Assmt. Com. (1877), 2 Q. B. D. 581. 
Refd. Watkins v. Milton next Gravesend (1868), 32 J. P. 
204; Smith v. Lancaster (1869), L. R. 5 C. P. 246; 


. RK » PP. 24 
Allan v. Liverpool, Inman v. Kirkdale (1874), L. R. 9 


Q. B. 180; Wells v. Kin ton-upon-Hull (1875) L. R810 

C. P. 402; Holywell Union & Halkyn Parish v. Halkyn 

Drainage Co., [1895] A. C. 117; Back v. Daniels, [1925] 1 

K. B. 526. 

151, —— ———.]—-Mornrisu v. HALnL, No. 127, 
ante. 

152. -|— The B. Ry. co. by agree- 








ment gave the exclusive use of part of their 
terminus & sheds to the M. Ry. co. in consideration 
of a rent of £1,250. This part of the premises 
was not separated by fence from the rest of the 
B. line, & the agreement expressly stated that it 
was not to be deemed a demise. ‘The B. co. used 
a tank which was situated on the premises, though 
they did not enter the premises, but they had 
access if they chose, & they repaired the outer 
walls of the sheds. The M. co. had never occupied 
or used the said premises :—Held: the B. co. were 
the occupiers of these premises, & were properly 
rated in respect of them.—LONDON & BLACKWALL 
Ry. Co. v. ALL SAINTS, POPLAR (CHURCHWARDENS, 
ETC.) (1867), 31 J. P. 102. 

153. ——.|— WATKINS v. MILTON-NEXT- 
GRAVESEND OVERSEERS, No. 383, post. 

154. -|—The Westminster Chambers 
consist of seven blocks of buildings, having seven 
principal entrances. Each block is divided into 
two ranges by an internal staircase, which has only 
one door at the principal or street entrance. The 
blocks are structurally divided into 117 different 
sets of rooms, which are quite distinct from each 
other, like chambers in the Inns of Ct., & are 
capable of being let & occupied separately as 
residences or offices. Each set has an outer door 
opening on to one of the internal staircases, & 

o an inner private hall or passage. There is no 
means of communication between the sets except 
the internal staircase. The outer or street door to 
each block is kept locked at night, & a porter, 
who is hired by the lessors, resides in a distinct 
set of rooms in the basement of each block, & 
has a key of, & access to, the sets of rooms, for 
the purpose of a general superintendence, & as 
the servant of the occupiers respectively, by whom 
he is employed in some cases to look after the 
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rooms. The lessors provide gas for the staircases, 
halls, & passages, & water for the entire build- 
ings, & pay all rates & taxes, charging their 
tenants higher rents in consequence. The sets of 
rooms are let under an agreement, by which the 
lessors let for a certain time, at a certain rent, 
with a covenant by the lessors to pay the rates, 
& a covenant by the lessee to repair internally, 
& a power to the lessors to enter to paint outside 
& to inspect the state of the inside, with a proviso 
for re-entry on the non-payment of rent or 
breach of other covenants. The premises being 
taken subject to the following regulations: The 
care of each entrance & the rooms connected 
therewith will be in charge of a resident porter 
appointed by the lessors. There are duplicate 
keys to the outer door of each sect of chambers, 
one of which is to be always in the hands of the 
porter, & the other in the care of the tenant 
while the rooms are in use. The tenants have the 
right, free of charge, to the general services of 
the porter: viz., he is to be constantly in 
attendance, to cleanse the general stairs, etc., 
every morning, to receive & deliver all letters 
& parcels, to receive the keys of the outer doors of 
the several sets of rooms from the tenants, on their 
leaving at night, to attend to the regular & 
proper supply of coals to the several apartments. 
Coals are supplicd by the lessors at a certain 
price, tenants are not allowed to have stores of 
coals in their rooms :—Held: each set of rooms 
was separately occupied by its tenant, & was 
therefore a rateable hereditament, & ought to 
be separately inserted & assessed in the valua- 
tion list under the Valuation (Metropolis) Act, 
1869 (c. 67). 

The question is, whether the occupicrs of each 
of these tenements or the lessors are rateable in 
respect of the whole of any one of these blocks. 
The question in thesc cases of course always is 
whether there is an occupation of a distinct & 
separate tenement by a pale who inhabits a 
portion of a house or building, or whether he is 
merely an inmate under the landlord. It is 
necessary to establish some criterion, & it is not 
always, perhaps, very easy io find one; but the 
one which has been adopted in such cases, & which 
is, perhaps, the most convenient, & the only one, 
is, whether the landlord retains the control of the 
outer door, & has shown by his retaining the 
control of the outer door that he has the control 
of the whole of the premises; so that, although 
he may be liable to an action upon the breach of 
his contract to allow the tenant to occupy a portion 
of the premises so let to the tenant, yet the tenant 
could not maintain trespass against the landlord, 
because the landlord has retained in himself the 
dominion & control over the whole of the house. 
I think the possession of the street door may be 
taken as a criterion, because it is only by the land- 
lord opening & shutting the street door, or allowing 
it to be opened & shut for the ingress & egress of 
the tenant, that the tenant can have the enjoy- 
ment of the premises (COCKBURN, C.J.).—R. v. 
S17. GEorRGE's UNION (1871), L. R. 7 Q. B. 90; 
41 L. J. M. C. 30; 363. P. 550; 20 W. R. 179; 
sub nom. Muvutvuat. TONTINE WESTMINSTER 
CHAMBERS Assocn., LTD. v. St. GEORGE’F UNION 
ASSESSMENT Comrs., 25 L. T. seen : sas 

J ° Smith _v. Lambeth  Assmt. m. 
Anas), SB 585, Refd. L. & N. W. Ry. v. Buck- 
master (1875), L. R. 10. Q. B. 444; A.-G. v. Mutual Ton- 


ter Chambers Assocn. (1876), 1 Ex. D. 469 ; 
Be a a. Bt. Mary, Lambeth (1891), Rydo, Rat. App. 


(1891-93), 1. 
155. .|—By Mersey Docks Act, 1857 
(c. xcii), the board, under whose control the docks 
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are, may, from time to time, upon such terms & 
on payment of such rates or other sums of money, 
& subject to such restrictions & regulations as 
they think proper, set apart & appropriate any 
particular portion of any dock, quay, warehouses, 
or sheds, for the exclusive accommodation & use 
of any co., firm, or individual engaged in carrying 
on an particular trade, who shall be desirous 
of having such exclusive occupation for the recep- 
tion of their vessels; & the board have power of 
imposing a quay rent by way of penalty on goods 
remaining beyond a certain time on any quay. 
In consequence of an application from the applts., 
a steamship co., the board by letter, ‘‘ appropri- 
ated for the use of their steamers certain berths, 
with the sheds attached, affording a lineal quay 
space of about 680 feet, & fixed a charge of 
2s. 6d. per square yard per annum for the use 
of the shed space from the date of the occupa- 
tion. It is to be understood that this is a pro- 
visional agreement only, & made during the 
pleasure of the board.’’ Applts. entered under 
above letter, & used for several years the quay 
space & sheds for loading & discharging their 
steamers. ‘The sheds were in one range, under 
a continuous roof, & subdivided by partitions 
into a store shed, a transit shed, & two open sheds. 
In the centre was the transit shed, being generally 
open, but having doors, cach with two locks, 
& when goods subject to duty were placed there 
the doors were kept locked at night, the key of 
one lock being kept at the custom house, the key 
of the other kept by applts. Occasionally, when 
an appropriated berth was not occupied by any 
of applits.’ steamers, it was used under the direc- 
tion of the dock master, by other vessels, which 
vessels then also used the quay space & sheds 
attached to the berth, without the consent of 
applts. being asked. The board also exercised 
their right of enforcing payment of the penal 
quay rent on goods not applits.’ allowed to lie too 
long on the quay space appropriated to applts. ; 
& the board retained this rent, & did not account 
to applts. for it. The board also appropriated 
to applts. a further space as a coal depot, by a 
resolution, ‘‘ That it was to be used for no other 
purpose & on sufferance only, upon their agreeing 
to pay one penny per square yard per week, & 
engaging to remove the coal at any time upon one 
week’s notice.”’ Afterwards the manager of the 
board having reported that applts. had occupied 
more space than the land ‘“‘ rented ’’ by them, & 
suggested that the “‘rent’’ for the whole space 
should be charged from a past day named, & 
appits. having written a letter agreeing to pay ‘the 
“rent ”’ from that date, the board approved the 
report & letter, ‘‘ the rate of rent & terms & 
conditions of tenancy being the same as hereto- 
fore.’’ Applts. having been rated to the poor rate 
in respect of their alleged occupation of the above 
premises, on appeal :—Held: the board had not 

parted with the exclusive possession to applts., 
ky the board, therefore, & not applts. were rateable. 

—ALLAN v POOL, INMAN v. KIRKDALE (1874), 
L. R. 9 Q. B. 180; 43 L. J. M. C. 69; 30 L. T. 93; 
38 J. P. 261 ; 22 W. R. 330. 


Annotations Cond, Rochdale Canal Co. ». Brewster, 

‘etd et — Liverpool! Assmt. 
tow v. Liskeard Union 

: 4 Gane ee 426 

. 383; Morton ». Palinne isseres O° 45 

Smith ov. _ Lambeth eae Com. (1882 


South rmskirk Union hsosy’ p. R ; 
App. ay ete 8553 OF v. Melladew, [19 07) 1 1, e Rat 
Liverpool Corpn. v. Chorl rley Assmt, Com nell 
Overseers, [1912] 1 K. 270; Cleveland B Beda 


RATES AND RaTING. 


Ao Darl n Union Assmt. Com. (1923), 
eee R G.R nes re Hackney 3. g. vw. Metropolitan aanane 
Board deh), ist L 
156. .] — Pltfs., a railway co., were 
the owners of some stables situate within the fence 
of the station, to which access was obtained 
through two gateways from the public roads. By 
the permission of pltfs., the stables were used by 
coal owners, under agreements by which the coal 
owners, ‘‘in consideration of the railway co. 
permitting us to occupy & use a stable for four 
horses, do hereby agree to pay the monthly rent 
or sum of £1 5s8., without any deduction what- 
soever, property tax only excepted ; & we under- 
take & agree, so long as we shall occupy or use 
the said stable, to observe, perform, & be bound 
by the bye-laws, rules, & regulations which shall 
for the time being be issued or prescribed by the 
railway co. for the government & use of their 
railway stations, premises, & conveniences; & 
we further undertake & agree to quit & deliver up 
possession of the said stable at the expiration of 
one month after a notice in writing for that purpose, 
signed by any agent of the co., to be given at any 
time, shall be served on us, our exors. or adminis- 
trators, either personally or by being affixed to 
any part of the stable, provided that in such case 
a proportionate part only of the rent for the 
current month shall be paid.’’ Pltfs. had not in 
fact exercised any control over or used any of the 
stables durmg the currency of the agreements ; 
& none of the bye-laws had any application to the 
stables. Plitfs. having been rated to the poor rate 
in respect of the stables:—Held: pltfs. were 
rightly rated as occupiers; for that, on the true 
construction of the agreement, looking at the 
situation of the stables, it was the intention of 
plitfs. to retain control over the stables, & not to 
part with the exclusive occupation to the coal 
owners.—LONDON & NorrH WESTERN Ky. Co. 
v. BUCKMASTER (1875), L. R. 10 Q. B. 444; 44 
L. J. M. C. 180; 33 L. T. 329; 39 J. P. 692 ; 24 
W. R. 16, Ex. Ch. 
asia ala 5 Dista. Sinith v. Lambeth Assmt. Com. (1882), 
10 Q. 327; Martin v. West Derby Union Assmt. 
Com. Tea3), 52 U. J. M. C. 66. Roary) Manchester Over- 
seers v. Hoadlam (1888), 21 Q. B. D. 9 Apld. Rochdale 








Canal Co. v. Brewster, an B. 352. Gonsd, Young v. 
Liverpool Assmt. Com., [1911] K. B.. 195. Distd. 
Vernon v. cute (1922), ae L. i. 748. Refd. Cory v. 
ath Low (18 eS .R.10C. P. 504; Bobbett v. 8S. EB. Ry. 
Ge 2),9 Q. B. D. 424; Holywell Union & Halkyn Parish 

a n Drainage Co., ere A.C. 117; M.S. & L. 
Ry. ton-upon- -Hull Grdns., etc. (1896), a J. P. 
504: R. v- Bagshawo, etc., JJ. (1896), 75 Le 513; 


Percy aie Hall ae 88 L. T. 830; ‘Mite tchell v. Worksop 
Union As Com. eer 92 L. T. 62; Langford »v. 
Cole (1910), 02 Te T 808; Clevoland Bridge & E nee ied 
rie Darlington Union Assmt. Com. (1923), 21 L. G. 


157. -|}— By indenture the S. W. 
Ry. co. granted to S. & S., therein called “ the 
tenants,” for seven years “ the sole & exclusive 
licence & privilege to vend, sell, lend, & exhibit 
for sale & loan, newspapers, books, periodicals, 
stationery, etc., & such other like articles required 
for the convenience of passengers by railway as 
should be approved by the secretary of the co. 
at all their stations,” etc.; & also full liberty for 
the tenants, subject to the approval of the engineer 
of the co., to erect & place bookstands, etc., on the 
platforms for exhibiting & keeping their books, 
etc., & to post & exhibit advertisements & placards 
on the station walls; & also full & free ingress 
& egress at all reasonable times for the ‘‘ tenants,”’ 
heir servants & agents, to & from the several 
stations for the purposes of the grant. The persons 
employed by S. & S. were to be under the control 
of the stationmaster & liable to immediate removal 
from the station in case of insobriety or misconduct. 
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S. & S. were to pay the co. certain fixed monthl 
rents, & also a percentage, quarterly, on the Bl 
amounts received by S. & S. for the posting of the 
advertisements, etc., with a proviso that, in case 
the rent or the quarterly payments should be in 
arrear for fourteen oe after notice, the same 
should be recoverable by the co., in addition to 
any other remedies, ‘‘ by distress as in the case of 
rent in arrear.”’ It was provided that the 

“tenants ’’ should not vend or offer for sale, or 

exhibit or publish, any books or advertisements or 

placards of an indecent, immoral, or seditious 
character, or which should be forbidden by the co. ; 

& should abide by & observe the regulations 

from time to time made by the co., touching 

the placing on the platforms of any of the neces- 
sary bookstands; & the co. warranted to the 

“tenants’’ “the quiet & peaceable enjoyment 

& benefit thereby granted for the period & upon 

the terms & stipulations & in manner aforesaid.” 

S. & S. erected bookstands upon the platforms at 

W. station, & had the exclusive use of them; 

& these bookstands were closed at night with 

shutters, & were locked up, the keys being kept 

by their servants. No rights of ingress or egress 
to & from the station, or of access to the book- 
stands, were exercised by S. & S., or their agents 
or servants, except under the provisions & for tho 
purposes of the indenture. The co. were assessed 
to the poor rate for the station generally :—Held : 

S. & S. had no ‘ exclusive occupation’ of any 

pomcn of the platforms, so as to render them 

iable to be rated in respect of these bookstands. 

It is clear upon these facts that there has been 
no demise, the indenture creates only a licence or 
privilege with certain auxiliary rights. In this 
view S. & S. have no rateable occupation; the 
only manner in which the bookstalls can be 
rated is that the railway co. must be assessed at 
an enhanced value (BRrETY, L.J.).—SMITH v. 
LAMBETH ASSESSMENT COMMITIEE (1882), 10 
Q. B. D. 327; 52 I. J. M. C. 1; 48 L. T. 573 
47 J. P. 244, C. A. 

Annotations :-—Distd. Lancashire Telophone Co. ». Manchester 
Overseers (1884), 14 Q. B. D. 267. Consd. Southport 
Corpn. v. Ormskirk Union Assmt. Com., [1893] 2 Q. B. 
468. Apld. Jones v. I. R. Comrs., Swectmeat Automatic 
Delivery Co. v. I. R. Comrs., [1895] 1 Q. B. 484. Distd. 
Margate Corpn. v. Pettman (1912), 106 L. T. 104. Apld. 
Cleveland Bridge & Engineer Co. v. Darlington Union 
Assmt. Com. (1923), 21 L. G. R. 511. Refd. M.S. & L. 

y. v. Kingston-upon-Hull Grdns., ete. (1896), 60 J. VP. 

504; Percy v. Hall (1903), 88 L. T. 830. Mentd. Re 

Holburne, Coates v. Mackillop (1885), 53 L. T. 212. 

158. -|— By agreement between a 
telegraph co. & the Postmaster-General, the latter 
covenanted with the co. that he would provide, & 
thenceforth during the continuance of the agree- 
ment keep appropriated & maintain for the 
exclusive use of the co. certain telegraph wires, 
called in the agreement ‘‘ special wires,’’ between 
the landing place of a foreign telegraphic cable 
near the Land’s End, an office of the co. at 
Penzance, & thence to their office in London, with 
the necessary translators for working them, & a 
pneumatic tube; such wires, etc., to remain the 
property of the Postmaster-General, the Post- 
master-General to repair all accidental defects or 
interruptions to the working of the wires, etc., but 
to be paid for making good any damage to the 
wires occasioned by the neglect or default of the co. 
or their servants; the co. not to use the wires 
for the transmission of any except certain specified 
messages. In consideration of the appropriation 
& maintenance by the Postmaster-General of the 
wires, translators, batteries & pneumatic tube, 
the co. covenanted to pay him certain rents; & 
they also covenanted not to part with the pos- 
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session of the special wires or any of them, or 
underlet or assign the benefit of the agreement, 
without the consent of the Postmaster-General ; 
& that, in the event of their doing so, the Post- 
master-General was to be at liberty to determine 
the contract by notice; & it was further provided 
that, upon the expiration or determination of the 
agreement, it should be lawful for the Postmaster- 
General to resume the possession of the special 
wires, etc. The telegraph posts remained the 
property of the Postmaster-Gencral, & carried 
etween Penzance & London several wires beyond 
those appropriated to the use of the co. :—Held : 
this agreement did not give the co. such an 
exclusive occupation of the special wires as to 
make them rateable to the relief of the poor in 
respect thereof, even in the parish where the special 
wires were the only wires affixed to the posts.-— 
Paris & New York TELEGRAPH Co. v. PENZANCT: 
UNION (1884), 12 Q. B. D. 552; 53 L. J. M. CG. 
189; 32 W. R. 859; sub nom. COMPAGNIE FRAN- 
CAISE DU TBLEGRAPHE DE Paris A NEw YORK 
v. PENZANCE UNION ASSESSMENT COMMITYER, 50 
L. T. 790; 48 J. P. 693, D.C. 
Annotations :— Refd. Rochdale Canal Co. v. Brewstor, [1894] 
2 Q. B. 852; New St. Helens & District Tram. ; 


Prescot Union (1904), 1 Konst. Rat. App. 150: Wakefield 
© aan Light Rys. v. Wakefield Corpn., [1907] 2 K. B. 
VU. 


159. ——-.] —Applts., a firm of coal 
merchants, had, under a parol agreement, the use 
of land, sidings, & stables, the property of a railway 
co., for which they paid a sum, called in the 
monthly accounts ‘‘ Rent of Depot.’ No definite 
term was mentioned in the agreement, & the 
railway co. claimed the right to turn out applts. 
without notice. A gate between the depot & 
the road was locked at night by applts., the 
railway co. having no key of this gate. There 
was another gate, which was never locked, between 
the depot & the lines communicating with those 
of the railway co. :—Held: the railway co., & not 
applts., were the rateable occupiers.—RICKETT, 
Smiru & Co. v. PopLAR UNION (1886), Ryde, Rat. 
App. (1886-90) 150. 

160. —-.-.]—-The Mersey Docks & Har- 
bour Board were empowered by their special 
Act, upon such terms & on payment of such rates 
or other sums of money & subject to such restric- 
tions & regulations as they might think proper, 
to set apart & appropriate any particular portion 
of any dock, wharf, quay, warehouscs or sheds 
for the exclusive accommodation & use of any co., 
firm, or individual engaged in carrying on any 
particular trade ; but such co., firm, or individual 
were to be subject to the general rules & regulations 
of the board. They had also power to construct 
depots, sheds, cranes, & other machinery, & make 
charges for the same, & to let such sheds & any 
portions of the quays & berths at such rents & 
on such terms as they might deem expedient. 
The board agreed to set apart & appropriate to 
pltfs., who were a canal co., & pltts. agreed to 
occupy, a berth 200 feet in length with the quay 
opposite thereto, the appropriation to be deter- 
minable at six months’ notice, at a fixed yearly 
rent, which was to include the intcrest of the 
cost of two cranes erected on the premises ; pltfs. 
were to pay all rates & taxes assessed on the 
premises, except such as were legally chargeable 
to the landlords; pltfs. were to keep the premises 
in repair, & conform to the rules & regulations of 
the board, & to allow the board at all times to have 
free access to the premises. The board reserved 
a right of re-entry on non-payment of rent or non- 

erformance of the conditions of the agreement. 

Itfs. having been rated to the poor rate in respect 
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Sect. 2.—Rateable occupation: Sub-sect. 4, B. (f) 
& (9)-1 
of their alleged occupation of the premises :— 
Held: having regard to the intention of the 
ee eei: as expressed in the agreement, the board 
not parted with the exclusive possession of 
the premises, & pltfs. were not rateable in respect 
of their occupation.— ROCHDALE CANAL Co. ». 
BREWSTER, [1894] 2 Q. B. 852; 64 L. J. Q. B. 
373 71 L. T. 243; 593.P.1382; 10 T. L. R. 595; 
9 R. 680; Ryde & K. Rat. App. 143, C. A. 
Annotations :—Distd. Young v. Liverpool Assmt. Com., 
pee 2 K. B. 195. Refi. Holywell Unfon & Halkyn 
arish v. Halkyn Drainage Co., [1895) A.C. 117; Oxford 

University v. Oxford Corpn. (No. 1) (1902), Ryde & K. 

Rat. App. 87; Percy v. Hall (19038), Kyde & K. Hat. 

App. 319; Re Nott & Cardiff Corpn., [1918] 2 K. B. 146; 

Cleveland Bridge & Enginecring Co. v. Dartington Union 

Assmt. Com. (1923), 21 1. G. HK. 511. 

161. .J|—Tramway lines in a borough 
were leased to a co. by the corpn., who, in 
accordance with an undertaking contained in the 
lease, supplied the co. with electrical power for the 
purpence of working their tramways. ‘The corpn. 

ad constructed & maintained the generating 
station & the cables, posts, wires, & other equip- 
ment, by means of which the electricity was 
conveyed. The tramcars actually took their 
supply from: overhead wires hung upon the posts. 
The corpn., as of right, & without the consent of 
the co., supplied electrical power to pumping 
stations of their own & tu three other persons, all, 
by means of the cables, etc., above mentioned. 
The co. paid to the corpn. (a) an annual sum 
calculated at 10 per cent. on the cost of con- 
struction of the generating station & of the cables, 
etc., & (b) a royalty on the actual amount of 
electricity supplied to them. The payment 
(a) was slightly reduced on account of the 
electricity supplied to one of the three persons 
mentioned; but no reduction was made on 
account of the supply to the other persons or to 
the pumping stations. ‘The co. were admittedly 
in rateable occupation of the lines, & the corpn. 
of the generating station. Upon the co. con- 
tending that they were not in rateable occupation 
of the cables, posts, wires, & other electrical 
equipment :—Held: the co. were not in such 
occupation ; & the corpn. were so, though this 
decision was not binding upon the corpn._—NEW 
ST. WeLens & Disrricr TRAMWAYS Co., Lrp. v. 
Rear UNION (1904), 1 Konst. Rat. App. 150, 


162. ——.|-—For the storage, blending & 
manipulation of wines & spirits in bond certain 
warehouses were demised for a period of seven years 
to a firm of wine & spirit ner Haale by the Mersey 
Docks & Uarbour Board in pursuance of the power 
contained in a private Act which provided that the 
board might set apart any particular portion of 
any warehouses for the exclusive accommodation 
& use of any firm engaged in a particular trade, 
provided that the firm should be subject to the 
regulations of the board. The premises were 
within the dock walls, & access to them could only 
be obtained by passing through gates & over land 
under the exclusive control of the board. The 
entrance was by a door which had two locks, the 
key of one being kept by the Customs, & the 
key of the other by the firm. The board had a 
right of access to the premises at all reasonable 
times. There were in the premises a crane & a 
lift which were the property of the board, & the 
user of them was subject to the payment of a 
tonnage rate to the board :—Held: the board had 
power cither by statute or at common law to make 
a demise giving the lessees a rateable occupation, 
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& the lessees were in fact in rateable occupation.— 
Youna & Co. v. LIVERPOOL ASSESSMENT COM- 
MITTEE, [1911] 2 K. B. 195; 80 L. J. K. B. 778; 
104 L. T. 676; 75 J. P. 233; 9 L. G. R. 366; 
Konst. & W. Rat. App. 276, D. C. 

Annotation :—Apld. Margate Corpn. v. Pettman (1912), 106 


1638. .|—A theatre was demised to a 
tenant under an agreement with the exception of 
the refreshment rooms, bars, cloak rooms, & wine 
cellars, which, by the agreement, were to remain 
the property of the landlord. The landlord had 
access to the portions reserved at all times when the 
outer doors of the theatre were open quite inde- 
pendently of the tenant, but he could not reach 
them without passing through one of the entrances 
to the theatre. The theatre was opened & closed 
at the unfettered discretion of the tenant. The 
tenant had no right to enter the parts reserved 
to the landlord, nor did he exercise any control 
over them. The refreshment rooms, bars, cloak 
rooms, & cellars were capable of being separately 
occupied & assessed from the remainder of the 
theatre premises. <A distress warrant was served 
upon the tenant for the rates in respect of the 
whole of the theatre premises :—Held: the tenant 
was not in exclusive occupation of the whole of the 
theatre premises, & therefore he was not liable 
for the rates in respect of the whole of the theatre 
premises, & the distress warrant had been wrongly 
issued.—CURZON v. WESTMINSTER CoRPN. (1916), 
861. J. K. B. 198; 115 L. T. 823; 80 J. P. 468 ; 
14]..G.R.1112; 1B. R.A. 570, D.C. 








(y) Waterworks. 


164. Undertaking.|] — An Act of Parliament 
empowered certain comrs. to make waterworks 
for supplying the town of H. & its neighbourhood 
with water; to make reservoirs for supplying 
gratuitously certain millowners with the water 
required by them, & to impose water rents, from 
time to time to be reduced after defraying the first 
outlay, so that the proceeds thereof should only 
cover the current expenses attending the execution 
of the powers of the Act. It also required the 
comrs. to supply the inhabitants of the town 
& neighbourhood, not paying less than 12s. a 
year, with water :—Held: the occupation of the 
comrs. was, for the purpose of rating, similar to 
that of a co. maintaining waterworks for profit, 
& the comrs. were rateable in respect of such 
occupation.—lh. v. LONGWOOD OVERSEERS (1849), 
13 Q. B. 116; 3 New Sess. Cas. 371; 18 L. J. M.C. 
65; 12 L. T. 0.8. 612; 13 J. P. 137; 13 Jur. 
170; 116 i. RR. 1206. 

Annotations :—Consd. R. v. Kentmere (1851), 17 Q. B. 551. 
Apld. KR. v. Longwood Overseers (1852), 17 Q. B. 871. 
Folld. Liverpool Corpn. v. West Derby Overseers (1856), 
GK. & KB. 704. onsd. Mersey Docks v. Cameron, Jones v. 
Mersey Docks (1865), 11 H. L. Cas. 443. . RK. 4. 
Hohne Reservoirs, Directors (1863), 28 J. P. 165. Mentd. 
Birkenhead Docks Trustees v. Birkenhead Overseers 
(1852), 2 EK. & B. 148. 

165. -|—Under a local Act, the corpn. 
of Manchester purchased all the estate, interest, 
works, stock in trade & property of the 
Manchester & Salford Water Works co., incor- 
porated by statute, to be paid for by certain 
annual payments to the co. The corpn. were 
required, by the first-mentioned Act, to supply 
the inhabitants of the borough of Manchester 
with water for domestic purposes, to be paid for 
by the rate afterwards authorised to be levied 
under the name of the domestic water rate. They 
were also authorised to supply water for other than 
domestic purposes upon terms to be agreed upon 
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between themselves & the consumers; & to con- 
tinue supplying with water all persons without the 
borough who had been, or who might have been, 
supplied by the co. before the transfer of their 
interest, at such rents as the co. might have 
charged. They were required to supply the 
existing, & authorised to erect & supply additional, 
public cisterns for gratuitous use in the borough ; 
& to supply the borough of Salford with water at 
@ price not exceeding a prescribed sum, to be 
agreed upon between themselves & that borough ; 
& they were authorised, for the purpose of defray- 
ing the costs, charges & expenses of supplying 
the borough with water, to levy a domestic water 
rate, on the occupiers of all dwelling-houses within 
the borough, & a public water rate on the owners 
of all dwelling-houses, shops, mills, manufactories, 
etc., within same. All the proceeds derived trom 
the works & the water supplied & sold as aforesaid 
were absorbed by the annual payments to the co. 
On appeal against a rate Jaid upon the curpn., 
as the occupiers of the water works, for the relief 
of the poor of the township of Manchester, part of 
the borough :—Held: they were so rateable ; 
for their occupation of the water works was not 
an occupation exclusively for public purposes.— 
MANCHESTER OCORPN. v. MANCHESTER OVERSEERS 
ee 17 Q. B. 859; 16 J. P. 605; 117 E. R. 


166. Occupation of land In respect of pipes.]|— 
A local Act, reciting that there were springs of 
water in the neighbourhood belonging to the corpn., 
enacts that they shall have power & authority 
to cause the water to be conveyed from such springs 
to the city, & gives them authority to enter upon 
& break up the soil of any public highway or waste, 
& the soil of any private grounds within 2 miles 
of the city, & the soil or pavement of any street 
within the city, in order to drain & collect the 
water of the springs, & to make reservoirs & crect 
conduits, water houses, & engines necessary for 
keeping & for distributing the water, etc., & to lay 
under ground aqueducts & pipes for the same 
purpose; & it vests the right & property of all 
these in the corpn. :—Held: in addition to the 
springs, the corpn. were liable to be rated for the 
reservoirs made by them in the parish of Lyncomb 
& Widcomb under the Act, as for land occupied by 
them ; which reservoirs, by means of aqueducts & 
pipes laid under ground partly in the same parish, 
& through the parish of St. James into the parish 
of St. Peter & St. Paul, in Bath, for the supply of 
the city, produced to the corpn. a clear annual 
Poe of £600. But the corpn. were not rateable 

or the whole of the entire profit in the first- 

mentioned parish, in which the springs were first 
collected into the reservoirs ; a proportion of such 
entire profit accruing to them from the under- 
ground aqueducts & pipes laid into the soil of the 
other parishes, in respect of which they were to be 
considered as the occupiers of land yielding annual 
profit in those parishes; & a rate upon the entire 
profits arising out of all the parishes, made on the 
corpn. in the first-mentioned parish, was bad.— 
ae Batu Corpn. (1811), 14 East, 609; 104 E. R. 
736. 


Annotat 
1M. & 8. 634. 


ions :—Folld. R. v. Rochdale Waterworks Co. (1813), 
‘ Distd. R. v. Birmingham Gas Co. (1823) 
2 Dow. & Ry. K. B. 735. Apld. R. v. Brighton Gara Ligh 
Co. (1826), 5 B. & C. 466. nsd. R. v. Foleshill (1835), 2 
Ad. & El. 593. Apld. R. v. Cambridge Gas Light Co 


PART I. SECT. 2, SUB-SECT. 4.— 
B. (g). 


166 i. Occupation of land in respect of 


.}—A poor law statute autho 
4 Es fe levied, one-half on the 


owners, & the other half on the oocu: 
J.—-VOL. XXXVIII. 


ditame 


piers of all lands & hereditamentse 
within the parish. The interpretation 
clause defined owners as including all 
thore who were in the actual receipt 
of the rents & profits of lands & here- 
r co. were empow- 


nts. <A wate 
ered by Act of Parliament to lay 
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Consd. Chelrea Waterworke Co. r. 


1838), 8 Ad. & El, 73. 
. B. 358. Apld. R. v. Kast London 


owley (1851), 17 


Waterworks Co. (1852), 21 L. J. M. G. 174: FI 
Te) ph Co. v. Salford Overseers (1855), 11 iexch. 1 aL 
Consd. R. v. West Middlesex Waterworks Co. (1859). 1 


EK. & E. 716. ‘ ye, : 

145, Bells Tks New River Oo. ists A eNOS: 
R. o Milton (1819), 3 B, & Ald. 112; Re. Bristol Dock 
se aa ; KR. vw Kentmere (1851), 21 

167. -]—Where a co. were empowered b 
Act of Parliament to lay underground, through 
the streets of a town, main pipes for the convey- 
ance of water, & the inhabitants with the co.’s 
consent to lay pipes communicating with such 
main pipes to their houses, paying to the co. a 
rate for such privilege :—Held: the co. were rate- 
able to the poor in the parish where the main pipes 
lay in respect of those pipes, & the rates thereon.— 
R. v. ROCHDALE WATERWORKS Co. (1813), 1 
M. & S. 634; 105 EF. R. 237. 

Annotations :-—Distd. R. ». Birmingham Gar Co. (1823), 2 

Dow. & Ry. K. B. 735. Apld. Chelsea Waterworks Co, 

v. Bowley (1851), 17 L. T. O. 3. 284. Refd. 2. ov. Brighton 

Gas Light & Coke Co. (1826), 5 B. & C. 466. 

168. ——-.]—-By an Act for clearing, lighting, 
watching, & regulating the streets of a township, 
the comrs. were authorised to ascertain the sum 
to be raised by rates or assessments on the several 
inhabitants of the township, & to raise such sums 
from time to time by rate or assessment upon the 
tenants & occupiers of all messuages, houses, 
warehouses, shops, cellars, vaults, stables, coach 
houses, brew houses, & other buildings, gardens, 
or garden ground, & other tenements in the town- 
ship. By another clause, the occupier of any 
messuage, dwelling-house, or warehouse, or other 
building, or of any other tenement of the yearly 
value of £30 within the township, was appointed 
a comr. :—Held: under this Act, the trunks & 
pipes, works, & other apparatus of a water co. 
for the supply of the town with water, did not 
constitute a tenement within the Act, & the co. 
were not liable to be rated in respect of such 
property.—R. v. MANCHESTER & SALFORD WATER- 
WORKS Co. (1823), 1 B. & C. 630; 8 Dow. & Hy. 
K. B. 20; 1 Dow. & Ry. M. C. 479; 107 E.R. 
232. 

Annotations :—Apld. R. v. Mosley (1823), 3 Dow. & Ry. 

K. B. 385; Kast London Waterworks Co. v. Mile End Old 


Town Trustees (1851), 17 Q. B. 512. Consd. New River 
Co. v. St. Pancras Vestry (1880), 45 J.P. 74.) Refd. i.e. 





Shrewsbury Trustees for Street Paving (1832), 3 bb. & Ad. 

6; Rov. Leeds & Liverpool Canal Co, (1838), 7 Ad. & El. 
671; R. wv. East London Waterworks Co, (1852), 18 Q. i. 
705. Mentd. Colebrooke v. Tickell (1836), 4. At. & Ul. 
916; Lyndon v. Standbridge (1857), 2 H. & N. 45. 





169. .}—By an Act for lighting & improv- 
ing a district, rates for all the purposes of the Act 
were to be laid upon every person & persons who 
should inhabit, hold, use, occupy, be in possession 
of, or enjoy any messuages, tenements, coach 
houses, stables, cellars, vaults, houses, shops, 
warehcuses, or other buildings, tenements, or 
hereditaments, situate or being in any of the strects. 
squares, lanes, & other public passages & places 
within the district, according to the yearly value ; 
so as all such rates for lighting the district should 
be laid upon such persons as should inhabit, 
hold, etc., any messuages, tenements, ctc., or 
other buildings, tenements, or hereditaments 
situate in such of the strects, etc. only, within the 
district, as should from time to time be lighted by 
virtue of the Act :—Held: a water co. within the 
district were not liable to be assessed under this 


their pipes in the streets of a town 
within the parish, but had no further 
interest in the sofl:—Held: the en. 
were rateable both as owners & 
occupiers in respect of their plpes.— 
EDINBURGH WATER Co. v. Hay (1854), 
22 L. T. O. 8. 321, H. L.—SCOT. 


@@a 


own 
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Sect. 3.—Rateable occupation: Sub-sect. 4, B. (g); 
sub-sect. 5, A. & B.) 


Act for their mains & other pipes, plugs & apparatus 
used for the conveyance of water, & part of which 
fan underground through the public streets & 
laces. — East LONDON WATERWORKS CoO. 2. 
ILE END OLD TOWN TRUSTEES (1851), 17 Q. B. 

512; 117 EE. R.1378; sub nom. R. v. East LONDON 

Waterworks Co., 21 L. J.M.C. 49; 18 L. T. 0.8. 

73; 16J3. P. 229; 16 Jur. 121. 

Annotations :—Apld. Electric Telegraph Co. v. Salford Over- 
seers (1855), 11 Mixch. 181. Consd. New River Co. v. St. 
Pancras Vostry (1880), 45 J. P. 75, Retd. R. v. West 
Middlesex Waterworks Co. (1859), 32 L. T. O. 8. 356. 
170. .}—Paving comrs., appointed under a 

local Act, were empowered, by sect. 36, to make 

rates upon all persons who shall inhabit, hold, 
occupy, possess or enjoy any land, house, shop, 
warehouse, cellar, vault or other tenements or 
hereditaments within any of the strcets, squares, 
etc. of a certain district ; such rate not to exceed 
1s. 2d. in the pound of the yearly rents or value 
of such of the Jands, houses, etc., situate in any of 
the streets, squares, etc., the greater part of which 
should be paved in a certain manner, & not to 
exceed 9d. or 6d. in the pound, respectively, for 
such of the lunds, houses, etc., situate, etc., the 
greater part of which should be paved in a certain 
other manner, or only repaired under the Act. 

Different assessments were provided for public 

buildings, dead walls, & vacant ground adjoining 

the streets, squares, etc., & for unoccupied houses. 

No specific assessment was provided for water 

pipes laid down in the district. The comrs., in 

whom the paving matcrials of the streets, squares, 
otc., were expressly vested by the Act, were 
empowered to alter the position of the pipes 
belonging to any water or gas co., underneath 
such streets, squares, etc.:—Held: an incor- 
porated water co., whose mains, pipes & other 
apparatus were laid down within the district, were 
liable, under sect. 36, to be rated as occupiers of 
land.--R. ov. Hast LONDON WATERWORKS Co. 

(1852), 18 Q. B. 705; 21 L. J. M. GC. 174; 19 

1. T. O. 8S. 182; 163. P. 392; 16 Jur. 711; 118 

MM. RR. 206, 

Annotation :-—Refd. Met. Ry. v. Fowler, [1893] A. C. 416. 
171. -|-—Defts. had their mains laid down 

under the highway in the parish of H. for the 

purpose of conveying water to L., but none of the 
water was supplied in the parish of H. itself. They 
had also their plant there :—-Held: defts. were 
able to be rated to the poor rate of the parish of 

Hf. in respect of such mains.—R. v. Wust 

SEX WATERWORKS (1859), 1 I. & K. 716; 28 

1. J. M. CO. 135; 32 L. T. O. S. 388; 23 J. P. 164; 

120 EK. RR. 1078; sub nom. West MIDDLESEX 

Waterworks Co. oF Proprietors v. HAMPTON 

pila a ean ak 1159, 
nnotations :— . Pimlico Tram. Co. v. 

LR. 9 Q, Bo: Holywell Uuton & alkyne Darin a 
Halkyn Drainage Co., [1895] A.C. 117. Refd. Ystrady- 
fodwg & Pontypridd Main Sewerage Board v. Newport 
oe Assint. Com. (1901), 70 L. J. K. B. 318; Swansea 

arbour Trustees ». Swansea Assint. Com. (1907), 1 


Konst. Rat. App. 250. Mentd. R. v. Eastern C 
Ry, (1863), 32 L'a. M. CoT4d eT, eee countion 
a 63), 28 J. P. 165; Shoftield United Gas Light Co. v 
Sheffield Overseers (1863), 4 B. & S. 135: R. v. South 
Staffordshiro Waterworks Co. (1885), 16 Q. B. D. 359: 
L. O. C. ». Erith & Dartford Union Assmt. Com., West 
Ham v. L. O, ©. St. George’s Union Assmt. Com. v. 
I. C. C., 11893) A. C. 562; Liverpool Corpn. vc. Lian- 
fyllin Assmt. Com., [1899] 2 Q. B 14; & C. Ry. v 
Banbury Union, Sheffleld Union. G. C. Ry., [1909 {A.C 
Union Assmt Com. & 


8; Liverpool Corpn, t. Chorle 
Witbnell Overseers (1911), 76 J. P. 161; Metropolitan 
ertsey Asemt. Com., [1916] 1 A. BE 337; 


Water Board v. Ch 7 
Kingston Union v. Metropolitan Water Board, [1926] A. C. 


172. -]—A metropolitan parish contained 
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seventeen large districts of building land, for each 
of which occal Act of Parliament was passed, 
& the rating clauses for paving, lighting, etc., 
differed in language. The N. water co. had water 
pipes under the streets in all the districts. In one 
local Act the rating clause specified only houses, 
shops, warehouses, cellars, vaults, buildings, & 
tenements. Another specified only grounds, 
houses, shops, gardens, vaults, & other buildings : 
—Held: the words tenement & grounds must 
have the widest meaning, & included all land cap- 
able of being let at an annual value, & the N. co. 
were rateable in all these local districts as occupiers 
of land in respect of their water pipes.—NEW RIVER 
Sea St. PancRas VESTRY (1880), 45 J. P. 75, 
D. C. 

173. .|—Applts., who were the owners of 
a reservoir & of an aqueduct, were empowered by 
statutory powers to supply water to any sanitary 
authority within 20 miles of the aqueduct, & to 
execute works necessary for such supply. By 
agreement with the W. urban district council, 
the council took the steps necessary under Public 
Health Act, 1875 (c. 55), to enable the work to be 
done, & applts. laid a main from their aqueduct 
to supply the council with water, & under the 
agreement the main was to remain the property 
of applts., & they retained the entire management 
& control of same, & the water was measured by a 
meter where the water entered the pipes of the 
council :—Held: applts. were liable to be rated as 
the occupiers of the main.— LIVERPOOL CORPN. v. 
BIRKENHEAD UNION (1905), 94 L. T. 509; 70 
a P. eer 41. G. R. 273; 2 Konst. Rat. App. 
90, D.C. 





SuB-srect. 5.—TIT Le. 
A. In General. 


174. General rule— Title immaterial.] —It is 
erfectly immaterial what interest the occupier has 
in the lands; whether he holds as tenant at will, 
or by any other tenure. It is not necessary to 
inquire into the occupier’s title (BULLER, J.).— 

BUTE v. GRINDALL (1786), 1 Term Rep. 338; 1 

ae ae 99 KE. R. 1127; affd. (1793), 2 Hy. 

1. 265. 

Annotations :—Apld. R. v. Ponsonby (1841), 1 Gal. & Dav. 
713.‘ Distd. K. v. Curzon (1882), 30 W. It. 521. Refd. 
Holford v. Copeland (1802), 3 Bos. & P. 129; R. 
Terrott (1803), 3 Kast, 506; R. v. Brown (1807), 8 Kast, 
5628; Re Birmingham New Library, Kr p. Birmingham 
Overseers, etc. (1849), 13 Jur. 357; Mersey Docks & 
Harbour Board v. Cameron, Jones v. Mersey Docks & 
Harbour Board (1865), 20 C. B. N. S. 56. 

175. -|— The occupier of land is 
liable to be rated to the poor, without considering 
whether he has any title.-—R. v. BELL (1798), 7 
Term Rep. 598; 1 Bott, 189; 101 EK. R. 1152. 


Annotations -—Refd. R. v. St. Martin in the Fields (1842), 
A a 204; Tal h Mining Co. v. St. Asaph Union 
wi 








L. R. 3 Q. B. 478; Pimlico, Peckham Green- 
c ram. Co. v. Greenwich Unton Assmt. Com. betty 
- ae uf Oe. Mentd. Medland & Brown v. Paine (1859), 


176. ne ——.]—R. Vv. LEITH, No. 877, post. 

177. .|—(1) Applts. were grantees of 
“‘ liberty, licence, power, & authority, to dig, work, 
mine, & search for metals & minerals in & through- 
out certain lands ’’ for a term of twenty-one years, 
& also shareholders in a cost book co. got up 
for the purpose of carrying out the mining opera- 
tions under the above-mentioned licence, the 
indenture granting which reserved to the grantors 
leave to enter on the surface at any time, & con- 
tained provisions for the protection of cattle 
belonging to the tenants of the grantorg which 
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might be on the surface from time to time. Under 
powers given by the deed the co. erected sheds & 
other buildings on the surface land, & made tram 
& other roads, for the purpose of carrying on the 
mining operations :—Held: the shareholders of 
the co. were rateable in respect both of the surface 
land & of the sheds & other buildings erected on 
it for the purpose of carrying on the mining 
operations. 

(2) Actual occupation, irrespective of title, is 
the only circumstance which determines rate- 
ability —Krrrow v. LIsKEARD UNION (1874), 
L. R.10Q.B.7; 44L.J.M.C.23; 811. T. 601; 
39 J. P. 325; 23 W. R. 72. 

Annotation -—As to (2) Refd. Smith v. Lambeth Assmt. 

Com. (1882), 9 Q. B. D. 585. 

178. -———.]—A conservancy Act vests in 
certain persons thereby created Conservators of 
the River Thames, all the interest of the Crown & 
of the Lord Mayor & Corpn. of the City of London 
in the bed & soil of the river. It does so for the 
purposes stated in that Act, for the execution of 
which various powers are conferred upon the 
Oonservators. In execution of some of those 
powers the Conservators passed a_ resolution 
giving permission to applts. to lay down moorings, 
attached to which they might place a derrick hulk, 
510 feet from the river wall; the work of laying 
down these moorings was to be done to the satis- 
faction of the Conservators, & was to remain on 
condition that the accommodation be assessed, & 
the rent paid thereon; & that the hulk be not 
used for storing coals. The purpose of so mooring 
the hulk was that of fastening & holding coal vessels 
while they were unloading their coals, & trans- 
ferring their cargoes to barges & lighters. The 
derrick hulk was held in its position by chains & 
anchors set in large stones, & ballast placed in 
holes dug in the bed of the river, & the work of so 
placing the stones & the ballast was performed by 
the workmen- of the Conservators, the payment 
for the work being furnished by applts. The 
Conservators reserved to themselves, under clause 
91 of the Act, power to remove the hulk at a week’s 
notice. The derrick hulk could only be removed 
from the moorings by being itself loosened from 
the chains attached to the stones & ballast in the 
bed of the river; these holdings in the river con- 
tinuing fixed as before :—Held: (1) applts. were 
liable to be rated to the relief of the poor of the 
parish, within which lay that part of the river 
where the derrick hulk was moored, in respect of 
the profit derived by them from its employment, 
as they must be treated as persons in occupation 
of a part of the soil & bed of the river. 

On the facts of this case the moorings must be 
taken to be the property of applts., subject only 
to the power of removal reserved by the 
Conservators. 

They are found in occupation of that which is 
to them a valuable occupation of this fixed pro- 
perty, & are therefore rateable to the relief of the 
poor, even though it might turn out that their 
occupation is a wrongful one (LORD CAIRNS, C.). 

In this state of undisputed facts, it appears to 
me that applts. had an occupation, an actual 
occupation, an occupation of a very real & sub- 
stantial kind, & an occupation which was not 
merely actual but rightful, fairly purchased, & 
warranted by law. If the occupation was not in 
them, it was in nobody; & I cannot, in my view 
of the circumstances, concur with some of the 
judges in holding that the occupation, actual or 
constructive, remained in the Conservators. If, 
by their permission, a great stage had been put 
upon piles driven into the river’s bed for 20 or 3 
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feet, to which applts. only could have access as 
they only had erected it, or if a great house had 
been built with the same licence & in the samo way, 
having its foundations in the river, the Con- 
servators might as well have been called the 
occupants of both, though neither belonged to 
them, & upon neither could they have entered for 
&@ moment (LORD O’ HAGAN). 

(2) As regards the interest of the person who is 
so to be rated, it must be an interest in himself 
exclusively. On the first part the argument 
turned upon the latter branch of the case, namely 
whether appits. had got such an occupation under 
this instrument as would make them liable to rating. 
I apprehend that in ascertaining the answer to 
that question the cts. have not meant by the term 
“exclusively? that the interest may not be 
determined on certain terms & conditions, but 
merely that the person so occupying should have 
the right unattended by a simultaneous right of 
any other person in respect of the same subject- 
matter (LORD HATHERLEY).—CorY 1. BRIstow 
(1877), 2 App. Cas. 262; 46 1. J. M. C. 2735 36 
L. T. 5913; 413.1. 700; 25 W. 1, 883, HW. LL. 
Annotations :—-As to (1) Distd. M. 5. & L. Ry. v. Kingston- 

upon-Hull (1896), 75 L. 7.127. Refd. Taylor rv. Pendleton 

Overseors (1887), 19 Q. B.D. 288; Holywell Union & Halkyn 


Parish «. Halkyn District. Mines Drainage Co., (1805) A. C. 
117. sto (2) Refd. Kt. v. St. Pancras Assmt. Com. (1877), 2 


Q. B.D. 581; Reynolds v. Sculcoates Asst. Coin. (1886) 
51 J. P. 87; Rochdalo Canal Co. v. Brewstor (1894 71 
L. T. 243. Generally Consd. Luncashire & Cheshire Tole- 


phone Exchange Co. v. Manchester Overseers (1884), 14 

Q. Bh. D. 267. Refd. L. & N. W. Ry. v. Buckmaster (1875) 

24 W. R. 165 Smith © Lamboth Assmt. Com. (1882), 10 

Q. B. D. 3273) River Thames Conservators v. 1. 2, Comrs. 

(1886), 56 L. T. 108. 

179. ——--.J|—HOLYWELL Union & ITAL- 
KYN Panisn v. TWALKYN Drainage Co., No. 7, 
ante. 

180. ——  ——--.]--MARGATE Corpn. v. PETT- 
MAN, No. 312, post. 

181. Exception to rule —- Joint occupation.}—- 
HWoLyYWELL Union & TIALKYN PAnisH v. HALKYN 


DRAINAGE Co., No. 7, ante. 





B. fenancy at Will. 


182. General rule — Constitutes rateable occu- 
pation.) — Bute v. GRINDALL, No. 174, arte. 

183. ——— .|}—— By a royal grant, reciting 
that the Chelsea Water Works co. had undertaken 
works for supplying Westminster, etc., with water, 
& had petitioned the Crown for liberty to use a 
certain canal or basin & old pond in St. James's 
Park, & to lay mains through the park to & from 
the same for the purpose aforesaid ; & that the 
Surveyor-General had reported that the said under- 
taking might be convenient to His Majesty, & to 
many of his subjects, & ornamental to the park ; 
the King gave, granted, & assigned to the co. & 
their successors the said canal, ctc., to be converted 
into reservoirs, & to be used & enjoyed by them as 
such, for the purposes aforesaid, during the royal 
pleasure. Liberty was also granted them to 
break up the ground at all times through the said 
park for laying therein pipes or mains to & from 
the old pond & canal for the purposes aforesaid, 
making good the ground so broken as soun as 
possible. Certain conditions were. added, pre- 
scribing the direction in which the pee should be 
carried, the breadth of ground to e broken, etc. 
The co. were to supply St. James’s Palace at 
reasonable rates; & the ranger was empowered 
to supervise all the co.’s works in the park, & 
order them to rectify & reform the same, if not 
done according to the conditions. The co. took 
the basin & pond in pursuance of the warrant, & 





© | made a reservoir, into which they conveyed water, 


aa2 
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Bect. 2.—Rateable occupation: Sub-sect.5,B.&C. ; 
sub-sect. 6.) 


& laid pipes communicating with it, for the 
purposes aforesaid. They subsequently made 
expensive improvements in & about the reservolr, 
on the requisition of the Crown; & they were 
never allowed to alter or repair it but by leave, & 
under the inspection, of the Crown surveyor. 

They pay no rent, & are paid for supplying the 

palace, as well as other residences. The ranger 18 

rated to the poor for the herbage growing on the 

surface of the soil in the park, including that under 
which the pipes pass:—Held: (1) the co. were 
rateable as occupiers of the reservoir; (2) they 
were rateable for the occupation of land below the 
surface of the soil by their pipes, though another 
person was rated for the herbage. 

A tenant at will is, until the will be determined, 

an occupier of the land (DENMAN, C.J.).—R. v. 

MWIELSEA WATER Works Co. (1833), 5 B. & Ad. 

156; 2 Nev. & M. K. B. 767; 2 Nev. & M. M. C. 

138; 2L.3.M.C. 98; 110 E.R. 750. 

Annotations :-— As to (2) Consd. Edinburgh Water Co. v. Hay 
(1854), 221. T. O. 8. 321. Refd. Electric Telegraph Co. 
v. Salford Oversvers (1855), 11 Exch. 181. 
onsd. R. v. Ponsonby (184)), 1 Gal. & Dav. 713. Refd 

Chelsea Waterworks ». Bowley (1851), 17 Q. B. 358; 

oat f v Bristow (1875), 33 L. T. 624; Holywell Union & 

Halkyn Varish District. Mines Drainage Co., [1895] A. C. 

ee qientd. Medland & Brown v. Paine (1858), 23 


184, Application of rule—Occupants of chari- 
table institution.|—The objects of a charitable 
foundation in the actual occupation of the alms 
house & lands for their own benefit in the manner 
prescribed by the rules of the institution & liable 
to be dismissed for any breach of such rules are 
rateable in respect of such occupation.—R. v. 
Munpbay (1801), 1 Kast, 584; 1 Bott, 191; 102 
De gi Tete 

nnotations :— . Rv. Gr ; 3. é . 

Refd. Donler Asati: Com. he Moherte, 1182 a Wate 


Mentd. It. v. St. Mary Bishophill tho Elder (1852), 16 
Jur. 363; Heath v. Haynes (1857), 27 Iu. JI. ©. P. 50. 


185. ——— -]—The objects of a charity in 
the actual occupation of almshouses, paying no 
rent for the same, & removable at the pleasure of 
the ad of the charity, are rateable to the relief 
of the poor in respect of such occupation.—R. v. 
GREEN (1829),0 B. & C. 203; 4 Man. & Ry. K. B. 
164; 71. 3.0.8. M.C. 94; 109 B. R. 76. 
Annotations :—~Refd. 2. v. Stapleton, Rowlatt’s Case, 

sere neat gt ga gine Am Ga 

Tishophill the Elder (1852), 16 Jur. 363, 7 MAry 

186. ——— Occupants of royal apartments. ]— 
By permission of the Crown, certain persons occupy 
apartments in Hampton Court Palace, which was 
formerly a royal residence, but in which the 
Sovereign has ceased to reside. A housekeeper, 
employed by the Crown, has the superintendence 
of otherapartments, containing pictures, which the 
puree are allowed to see, & lumber. The house- 

eeper resides, with her family, in the palace for 
this purpose, & has also the power of entering the 


Generally, 








PART I. SECT. 2, SUB-SECT. 5.—C. 


187i. Whether amounting to oceuna- 
tion.}--LLoYD v. WALKER. (1902), 29 
C. L. 4 ye Occ. N. 256 ; 4 Q. L. R. 112 > 
1 O. Ww. R. 883.—CAN. 


265.—CAN. 


Terr, L. R. 269, 





SEPARATE S, Dist. (1902), 7 Terr. L. R. 


187 iti. ——.}—Junio v. EsTERHAZY 
ROMAN CATHOLIC HA Dist. (1902), 7 


RATES AND RATING. 


apartments first mentioned. In other respecte, the 

occupiers of these have exclusive possession of 

them: before the entry of each occupier his 
apartments are put into ordinary repair by the 

Crown: but afterwards the occupiers themselves 
erform such repairs as are considered nece 

be the Crown surveyor. They reside there wit 

their families & servants, providing their own 

furniture, &, in some instances, but without the 
sanction or privity of the Crown, have allowed 
others, on payment of a sum of money, to use the 

i Serine iat :—Held: the occupiers by permission 

of the Crown are rateable to the poor in respect of 

the apartments so held by them.—R. v. PONSONBY 

(1842), 3 Q. B. 14; 4 State Tr. N. 8S. App. 1369 ; 

1 Gal. & Dav. 713; 11L.J3.M.C. 65; 6J. P. 266 ; 

6 Jur. 642; 114 B. RB. 412. 

Annotations :—Distd, R. v. Archer Shee Ge 12 L. J. M. C. 
63; It. v. McCann (1868), L. R. 3 Q. B. 141. Refd. R. ve. 
Baptist Missionary Soc. (1849), 10 Q. B. 884; R. ». 
Temple (1852), 2 1. & B. 160; De La Beche v. St. James 
(1855), 19 J. P, 180 : Mersey Docks & Harbour Board v. 
Cameron, Jones v. Mersey Docks & Harbour Board (1865), 
20 C. B. N.S. 56. entd. H. v. Middlesex JJ. (1842), 12 
L. J. M. C. 36; Hughes v, Chatham Overseers, Burton’s 
Case, Smith’s Case (1843), Pig. & R. 35; A.-G. v. Dakin 
(1870), L. R. 4 H. L. 338. 


C. Ownership. 

187. Whether amounting to occupation.]—R. v. 
St. PANCRAS ASSESSMENT COMMITTEE, No. 5, ante. 

188. .} — HOLYWELL UNION & HALKYN 
PARISH v. HALKYN DRAINAGE Co., No. 7, ante. 

189. Owners in possession.] —A parson 
in whom was vested by statute the freehold of a 
burial ground in connection with the church re- 
ceived for his own usc burial fees & similar charges : 
—Held: as the beneficial occupier of the burial 
ground he was liable to the poor rate & was not 
exempt by virtue of Poor Rate Exemption Act, 
18383 (c. 80). 

Owners in possession are primd facie occupiers, 
unless it be shown that the occupation is in some 
one else (LORD ATKINSON).—WINSTANLEY v. 
NORTH MANCHESTER OVERSEERS, [1910] A. C. 7; 
79 L. J. K. B. 95; 101 L. T. 616; 74 J. P. 49; 
26 T. L. R. 90; 54 Sol. Jo. 80; 8 L. G. R. 75, 
H. L.; affg. S. C. sub nom. NorTH MANCHESTER 
ea v. WINSTANLEY, [1908] 1 K. B. 835, 

ae. 








Annotations :—Expld. Liverpool Corpn. v. Chorley Union 
Assmt. Com., [1913] A. C. 197. d. West Kent Main 
Sewerage Board vr. Dartford Union Assmt. Com. (1911), 
104 L. T. 357; Poplar Assmt. Com. v. Roberts, [1922] 2 
A. C. 93; Harper v. Hedges, (1923] 2 K. B. 314. Mentd. 
Lord Advocate v. Walker Trustees, [1912] A. C. 95; Re 
New Parish of Haigh with Aspull, [1919] P. 143. 


190. »]—LIVERPOOL CORPN. v. CHOR- 
LEY UNION ASSESSMENT COMMITTEE, No. 36, ante. 








SuBs-sEcT. 6.—HEREDITAMENTS SEPARATELY LET. 
See Rating & Valuation Act, 1925 (c. 90), s. 23. 
191. Liability of owner to be rated for whole 

premises—Unless separate occupation of part.]| 


38 CG. L. J. N. 8. 686 P 4 O. L. R. 624.—- 
CAN. 

187 v. ——~.]—CiTY OF HALIFax ». 
WALLACE (1906), 38 N. S. R. 564; 
1 x. L. R. 18.—CAN. 








ecroneaey 187 iv. -}-~A purchaser, who has 187 vi. .)— Assessment con- 
‘ mae or aie nee of aaa gone into poasonsion & made part | firmed, as the! ap lt. co. owned the 
the onecat nar rf Pie t all | payment of the purchase money under | property at the Ine the assessment 
ditions to ontitl ve toa 6 con- | an agreement for the sale of land | roll was completed.—Re BELL - 
aithonen th Leg ar B conveyance; unexecuted by the vendor, which pro- | PHONE & INDIAN HEAD Town (1909), 
SL his at the particular time | vides for payment by the purchaser | 11 W. L. R. 446.—CAN. 
the i. Peet 4 of the Tend pee ne of the taxes, rates & assessments rated 187 vii. .}-GrRay v. CARMAN- 
title Nise to 80 a8 orc from the date of the agree- GAY Town, {1921} 2 W. W. R. 851.— 
entitle ay the taxer to the | ment, an “owner” within Assesa- | GAN. , 


School District of which such ment Act, a. 135. 


is @ ratepayer undor 
KATRINSKY 0, EeTmernasy Provestins | © a7 


purchaser ——SAWERS 
the School TORONTO 21902) 93°C LT. 25 
affd., 22 C. L. T. 380;1 0. W. Re 656; 


Ciry OF | PART I. SECT. 2, SUB-SECT. 6. 
17; 191 i. Liability of owner to be rated 


20. L. R. 
for whole premises— separate 


Part [.—LiaBitiry to BE RATED. 


If a house originally entire, be divided into several 
apartments, with an outer door to each apartment, 
& no communication with each other, the several 
apartments shall be rated as distinct mansion 
houses; but if the owner live therein, all the un- 
tenanted apartments shall be considered as parts 
of his house.—TRacy v. TanBoT (1704), G6 Mod. 
Rep. 214; Holt, K. B. 581; 2 Salk. 582; 3 Salk. 
260; Sett. & Rem. 237; Foley’s Poor Law, 
8rd ed., 21; 87 E. lt. 966. 

192. -|—If the owner of a house 
occupy part of it, he is liable to be rated to the 
poor for the whole, unless there be a distinct 
occupation of the rest by some other person. 

Now it is stated that this gentleman occupied 
the garden & part of the house, his servants other 
parts, & a poor man another part: but these 
occupations were not distinct from his own. He 
ought therefore to be rated for the whole (Lorp 
KENYON, C.J.).—Hh. vw. St. Mary THE LEss, 
DURHAM (INHABITANTS) (1791), 4 Term Rep. 477 ; 
Nolan, 171; 1 Bott, 120, 200; 100 B. R. 1128. 
Annotations :—Consd. R. v. Ponsonby (1842), 3 Q. B. 14. 

Distd. R. v. Thurlstone (1859), 5 Jur. N. S. 820. Consd. 

Shepherd’s Bush Improvements v. Hammersmith B, C. 

(1910), 102 L. T. 819. Refd. Rt. v. Aberystwith (1808), 10 

Kast, 354; R.v. Dunsford (1835), 2 Ad. & El. 568. Mentd. 

R. v. Woolpit (1835), 4 Ad. & Kl. 205. 

193. Separate occupation a question 
of fact.)—(1) The mere fact that the different 
portions of one undivided hereditament are capable 
of commanding rents if Iet to different occupiers 
does not impose any obligation upon the rating 
authority to assess & rate the different portions 
separately. 

(2) Whether for rating purposes a particular 
area of land is to be treated as one hereditament 
or as more than onc is a question of fact.--NORTH 
EASTERN Ry. Co. v. YORK UNION, [1900] 1 Q. B. 
733; 69 L. J. Q. B. 376; 82 L. T. 201; 64 J. P. 
437; Ryde & K. Rat App. 230. 

194, -- Undivided hereditament capable of 
separate letting.|—NorrH EAstern Ky. Co. tv. 
YorRK UNION, No. 1938, ante. 

195. What amounts to separate occupation— 
Business carried on in one room—During owner’s 
absence.|—One who went from home with his 
family for nearly a year, but left his assistant to 
carry on his business in his shop in one room of the 
house, which for this purpose was parted off by 
laths from the rest, & left the key of the house 
door with a friend, & had the garden cultivated 
for his own bencfit as usual, is liable to be rated 
to the relief of the poor as occupier of the whole 
house.—R. v. ABERYSTWITH (INHABLTANTS) (1808), 
10 East, 354; 103 E. R. 809 
ae :—Refd. R. v. Ditcheat 


196. Communication with house.|— 
Qu.: whether the hiring & occupying of two dis- 
tinct & separate buildings, at rents amounting to 
£10, will satisfy 6 Geo. 4, c. 57. 

But a room used as a shop, part of a dwelling- 
house, having an external communication with the 
street, & an internal communication with the 
dwelling-house :—-Held: not to be a separate & 
distinct building, within 6 Geo. 4, c. 57; although 
the sessions, for the purpose of raising the first 
question, had found it to be a separate & distinct 
building.—R. v. RICKINGHALL-SUPERIOR (1832), 
1 Nev. & M. K. B. 47; 1 Nev. & M. M. C. 36; 2 
L. J. M. C. 22. 


occupation of nart.}—Deft. oocupied 
the back part of his grandfather’s 
bei & his grandfather cocoon ute 
nt part, a passage running ug. 
the house from front to back where 
there was a back door. No rent was 

















(1829), 7L. J. 0.8. M.C. 








aid by deft. & usuall 
Fieals together Held. : 
by membcrs of th 
undivided premises 
d was not separate occu n.— 
ELLING v. SKILLIOORN (1843), Bluett, 


| 
| 
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197. Granary in yard.]——(1) An upper 
granary forming an entire floor over anather 
granary, in a yard belonging to a dwelling-house, 
both granaries adjoining to & under the same roof 
with a stable, but detached from the dwelling- 
house :—Held: not to be a separate & distinct 
building, within 59 Geo. 3, d. 50, though there was 
no internal communication from one granary to the 
other, nor between the granary & the stable, but 
the only means of access was by a movable ladder 
from the yard. 

(2) So also a granary forming an entire floor over 
a stable, without any internal communication 
between them, & the access being by means of a 
movable ladder from the outside :—Held: not to 
be a separate & distinct building.—R. v. Huniry- 
UPON-THAMES (INHABITANTS) (1837), 6 Ad. & EL. 
294; 1 Nev. & P. K. B. 445; Nev. & P.M. CG. 
160; Will. Woll. & Dav. 30; 6 L. J. M. C. 76; 
1J.P.71; 1 Jur. 39; 112 1. RR. 112. 

198. Chambers.}] -— RK. v. St. GEoRraGnE'’s 
Union, No. 154, ante. 

199. Several floors of warehouse separately 
let—Common staircase.|—-The several floors of a 
warchouse were let separately to different tenants. 
There was one common staircase, entered by an 
outer door: cach tenant had a key of the outer 
door, as well as of the door to his own rooms. No 
one slept on the premises ; the outer door was not 
in charge of a porter, & was locked at night, so 
that the Jandlord had then no access to any part 
of the premises:—Held: the warehouse con- 
stituted one rateable hereditament.—Rovuse v. 
Ciry OF LONDON UNION (1886), Ryde, Rat. App. 
(1886-00) 124. 

200. —---- House let to several tenants -—- No 
structural severance.|—A house not structurally 
severed was let partly to one tenant & partly to 
another, & each had the exclusive occupation of 
the part let to him. There was a staircase leading 
from the front door to the upper rooms, & a joint 
user of the front garden & the back yard, in which 
was a closet. The tenants were jointly assessed in 
respect of the whole house & rated as joint 
occupiers. The rate was confimmned by aig On 
a casc stated by quarter sessions :—Held: the 
tenants could not be rated as joint occupiers, but 
cach was the occupier of a separate tenement 
capable of being rated, & cach should be rated 
separately.—ALLCHURCH v. HENDON UNION AS- 
SESSMENT COMMITYER, [1891] 2 Q. B. 436; 61 
lL. J. M. ©. 27; 65 L. T. 460; 56 J. P.1173 40 
W. RR. 86; 77. L. RR. 634, C. A. 

Annotations :—Consd. White & Hules v._ Islington Corpn., 











{1909) 1 K. 3B. 133. Refd. Crow v. Hilleary, [1913) 1 
K. B. 385. Mentd. Douglas vr. Sanderson ( 1910), 27 
TT. R. 81; Sinclair v. Powell, (1922) 1K. B. 393. 

201. —-— Grounds of mansion house.] — Pro- 


erty belonging to applt., consisting of mansion 
ae gardens, stables & meadow, was described 
in the rate book as ‘‘ mansion house & grounds,”’ & 
was all assessed together in one lump sum to poor, 
lighting & sanitary rates. At the time the rates 
were made the mansion house was unoccupied, but 
the gardens, stables, & meadow were occupied by 
appit. Upon a summons to enforce payment of 
the rates justices made an order for the payment : 
—Held: as there was one assessment made for 
the whole & part of the property included in the 
assessment was unoccupied, the rates in respect 
of the whole could not be enforced.—_-LANGFORD v. 


12. all had ried 269.—L of. M. 
occu on 
6 same family of k. What amounts to ate * 
without rent being tion—First floor of house ‘et 43} 
io —Re Horwitz, Ex p. RIBERSE!I (1901), 
26 Vv. L. R. §00.— Us. 
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Sect. 2.—Rateable occupation: Sub-sccls. 6, 7 & 8. 
Sect. 3: Sub-secis. 1 & 2.] 


Cote (1910), 102 L. T. 808; 74 J. P. 229; 8 
L. G. R. 771; Konst. & W. Rat. App. res ae C. 
— ‘4 Bush Improvements Co. v. 
Btn e er ( W10), icone. & W. Rat. App. 199. 
202. Flats.] — (1) Valuation (Metropolis) 
Act, 1869 (c. 67), 8. 52, provides that in calculating 
the rateable value of hereditaments for the pur- 
oses of the Act the rate of deductions to be made 
rom tho gross value shall not exceed the amounts 
in the Third Schedule to the Act. The Third 
Schedule, which shows the several classes into 
which the hereditaments inserted in a valuation 
list are to be divided & the maximum rate of 
deductions to be made in respect thereof, contains 
in a footnote a provision that the maximum rate 
of deductions prescribed in the schedule shall not 
apply to houses or buildings Jet out in separate 
tenements :—Held : the provision in the footnote 
applicd to houses or buildings let out in separate 
tenements, although such houses or buildings 
were not separately valucd or inserted in the valua- 
tion list. 7 
(2) A block of buildings in London was divided 
into a serics of self-contained flats, each having its 
own front door opening on to a common staircase. 
Each flat was in the separate occupation of a 
tenant holding under a lease or an agreement. 
Each tenant was entered in the valuation list as 
the ratcable occupier & was rated in respect of his 
occupation. The owner of the block of buildings 
was not entered in the valuation list as occupicr 
either of the block or of the flats, & the block was 
not separatcly valued in the valuation list. The 
flats were entered in the valuation list & valued as 
pas an rateable hereditaments :—Held: in cal- 
culating the rateable value of the flats the block 
was a house or building let out in separate tene- 
ments within the meaning of the footnote to the 
Third Schedule.—StT. MARYLEBONE ASSESSMENT 
COMMITTER v. CONSOLIDATED LONDON PROPERTIES, 
Lrp., [1014] A. ©. 870; 83 L. J. K. B. 1251; 111 
L. T. 558; 78 J. BP. 303; 30 T. L. R. 651; 58 
Sol. Jo. 593; 12 L. G. It. 885; sub nom. Con- 
SOLIDATED LONDON PROPERTIES, Lrp. v. St. 
MAKYLEBONE ASSESSMENT CoMMITTER, 1 B. R. A. 
131, WI. L. 
Effect of beneficial occupation.|—See Sect. 2, 
sub-sect. 3, B. (d), ante. 
Effective of exclusive occupation.]—-See Scct. 2, 
sub-sect. 4, B. (f), ante. 





SUB-SECT. 7..—]]1EREDITAMENTS JOINTLY 
OCCUPIED. 

203. Liability of Joint occupiers.|—Any one of 
several joint occupiers is liable for the whole 
amount of their joint assessment to a poor rate, & 
a warrant of distress against any one alone is good. 
—PAYNTER v. R. (1847), 10 Q. B. 908; 16 i: J. 
M. C.136; 13 J.P. 457; 11 Jur. 973; 116 E. R. 
$44, Ex. Ch.; affg. 8. C. sub nom. R. v. PAYNTER 
(1845), 7 Q. B. 255. 
204. -}—-R. v. 12 
J. P. Jo. 388. 

205 





CHASEMORE (1848), 





: Partnership property — Liabilit 
limited to individual share of property. | “Wher 


PART I. SECT. 2, SUB-SECT. 7. 


203 i. Liability af joint occupters.}— 
A farmer & his ae "that Ke 
should convey his farm to them, taking 
back a life lease :—Held: this was 


them to be 


208 ii. 





sufficient to give them an interest in 
the land, of a freehold nature, entitling 
assessed as joint owners.— 
CHALLONER v. LOBO (1900), 32 O. R. 
247; 210. L. T. 29.—OAN. 


-}—Re ASSESSMENT ACT 


Rates AND RATING. 


only one of several partners was resident in a 
parish :—Held: he could not be rated to the 
relicf of the poor in respect of more than his share 
of the partnership a iae, aed aa oa v. 
GossE (1827), 7 B. & C. 60; 9 Dow. & Ry. K. B. 
7159; 4 Dow. & Ry. M. C. 501; 5L.J.0.8. M. C. 
97; 108 E. R. 647. 
Title of joint occupier.|—See No. 7, ante. 


SUB-SECT. 8.—OCCUPATION BY SERVANTS OR 
AGENTS. 

206. Residence provided by employers—Apart- 
ments in charitable institution — Occupation by 
superintendent.|—-A person employed by the 
Philanthropic Society to superintend the children 
at annual wages, under an agreement that she 
shall have a ‘‘ dwelling free from taxes,’’ etc., with 
certain other perquisites, & who may be dismissed 
at a minute’s warning on receiving three months’ 
wages, is not rateable to the poor as the occupier 
of the house provided by the society, she having 
no distinct apartments in the house but a bed 
chamber, & her family not being allowed to live 
there. This ct. is not precluded by sessions stating 
in the case, “ that the party rated is the occupier,”’ 
from examining into the propriety of that con- 
clusion, if sessions also state all the circumstances 
of the case, & desire to have the opinion of this 
ct. upon the whole.—R. v. FIELD (1794), 5 Term 
Rep. 587; 1 Bott, 180; 101 E. R. 329. 
Annotations :-—Consd. Holford v. Copeland (1802), 3 Bos. & P. 

129. Expld. R. v. Terrott (1803), 3 East, 506. std. 

Bristol Governors of Poor v. Wait (1836), 5 Ad. & El. 1. 

Consd. R. v. York Corpn. (1837), 6 Ad. & El. 419. Distd. 

R. v. Lynn (1838), 8 Ad. & El. 379; KR. v. Ponsonby 

(1842), 3 Q. B. 14. 


207. Schoolmaster’s house.]|—A master of 

a free school appointed by the minister & inhabi- 

tants of the parish under a charitable trust whereby 

a house, garden, etc., were assigned ‘for the 

habitation & use of the master & his family freely 

without payment of any rent, income, gift, sum 
of money or other allowance whatsoever,” for 
the teaching of ten poor boys of the inhabitants 
is rateable to the poor for his occupation of the 

same.—R. v. Carr (1795), 6 Term Rep. 332; 1 

Bott. 186; 101 E.R. 580. 

Annotations :-—Consd. Holford v. Copeland (1802), 3 Bos. & 
P. 129. Apld. R. v. Green (1829), 9 B. & C. 203. Consd. 
Poplar Assmt. Com. v. Roberts, [1922] 2 A. C. 93. 

208. In lighthouse.] — Rh. v. TYNEMOUTH 

(INHABITANTS), No. 618, post. 

; Surveyor’s house—Employee of 

trustee of navigable river.|~-One who occupics a 

house as surveyor to the navigation of the river 

Lee, under the trustees of that river, held to be 

liable for poor’s rates, although by Act of Parlia- 

ment the tolls, etc., are exempted from being rated, 

& although the trustees have no beneficial interest, 

but act for the public.— v. ARMSTRONG (1819), 

2 Stark. 543; 171 HE. R. 730, N. P. 

Annotation :—Distd. R. v. Curzon (1882), 30 W. R. 521. 
210. ——— Occupation of another residence— 

Maintenance expenses allowed by employers.|/— 

W. entered into an agreement to be the servant 

& head brewer of R. & co. Part of the considera- 

tion for his service consisted in the occupation of 

a house on the premises of R. & co., free of rent & 

taxes, R. & co. reserving to themselves the right 

to place another servant in the same house, on 











& HEINZE (No. 1) (1914), 20 B. C. R. 
99.—CAN. 


l, —— Partnership property.}—Mown- 
TaAGU SCHOOL TRUSTEES v. OLAND 
(1902), 35 N. 8. R. 409.—-CAN. 
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paying W. for his board & lodging. W. afterwards 
rented & occupied another house, the rent & taxes 
of which were paid by R. & co. :—Held: W. was 
liable for the poor rate in respect of the occupation 
of the second house.—R. v. Lynn (1838), 8 Ad. & 
a oe ae re ne : oe ; 1 Will. Woll. & H. 
; J. M. C. ; . P. 440; : : 

112 B. R. 881. pera 

211. ——— Miner’s cottage.)—Smiru v. SEGHILL 
OVERSEERS, No. 673, post. 

Whether amounting to beneficial occupation.]— 
See Sub-sect. 3, B. (e), ante. 

Occupation by liquidator of company.] — See 
COMPANIES, Vol. X., p. 876, No. 5948. 


Sect. 3.—EXEMPTION. 
SuB SECT. 1.—IN GENERAL. 
Exemptions in particular instances.]—See Sect. 
4, post. 


Sus-sEcT. 2.—UNDER LocaL ACTS. 

See Rating & Valuation Act, 1925 (c. 90), s. 2 (8). 

212. Effect of Public Health Act, 1875 (c. aa -|— 
The borough of Monmouth includes the whole of 
the parish of Monmouth & a part of an adjoining 
parish D. A local Act, for paving the footways, 
& cleansing, lighting & watering the streets in the 
town of Monmouth, made provision for those 
purposes, & limited the area of its operation to a 
distance of 100 yards from the present turnpike 
gates, & being within the limits of the town of 
Monmouth. Sect. 67 of the Act exempted persons 
paying the rates levied under it from all charges & 
expenses of paving, lighting, watching, cleansing, 
or fencing off any parts of the footways of the town 
or borough. By Sanitary Law Amendment Act, 
1874 (c. 89), ss. 3 & 4, the powers of the comrs. 
under the above local Act relating to any purposes 
of the Sanitary Acts as defined by Public Health 
Act, 1872 (c. 79), were transferred to the town 
council of the borough of Monmouth, as the urban 
sanitary authority for the urban sanitary district 
of the borough, & so continued by Public Health 
Act, 1875 (c. 55). The town council as the urban 
sanitary authority, made a call on the overseers 
under Public Health Acts for, among other things, 
the expense of paving, cleansing, & lighting the 
town of Monmouth, & the overseers made a rate 
for the purpose of defraying, among other charges, 
those expenses. ‘In this rate applt., who lived 
more than 100 yards from any of the old turnpike 
gates of the town, & who would not have been 
rateable under the local Act, was included :—Held : 
the local Act was not repealed by Public Health 
Act, 1875 (c. 55), & the rate for paving, cleansing, 
& lighting the town should have been made under 
that Act, & if it had been so made, applt. would not 
have been liable to contribute to those objects, 
& therefore the general rate in question was bad.— 
ae v. MONMOUTH CORPN. (1878), 42 J. P. 535, 

218. ——.]—WALSALL OVERSEERS v. LONDON 
& NortH WESTERN Ry. Co., No. 450, post. 


PART I. SECT. 3, SUB-SECT. 2. 

m. Manuf -}—PrRiz v. DUNDAS 

n. ———.}-ALEXANDER v. HUNTS- 
VILLE VILLAGE (1894), 24 O. R. 665.— 


CAN. 
. 8 O., 1887, oc. 184, 


Ceara aad 


o. -+—R 
e. $66, which gives municipal councils 
wer to exempt man estab- 
Eenmente from taxation, does not 


operati 
SOUND 


v. TOWN 
8. Cc. R. 41]. 


authorise such exemption when such 
establishments cease under liquidation 
to carry on business, & any exempting 
bye-law, will, in such event, cease to be 
ve.—POLAON t. 


——,-—CARLETON WOOLLEN Co. 
AM aa (1907), 38 
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214. -] — By the’ St. Helens Improvement 
Act it is provided that no borough rate levied 
thereunder shall exceed in any year the sum of 
ls. in the pound, provided that, with the consent 
of a majority of the persons liable to be rated 
thereto, the corpn. may increase such rate above 
the amount by the Act limited. The Act further 
provides that no such increase shall be leviable 
upon the owner or occupier of any coal mine in 
respect thereof, or upon any person assessable in the 
proportion of one-fourth only of any rate, other 
than the highway rate, in respect of his property 
or of premises occupied by him :—Held: this was 
not an exemption of property from ea eenen he 
but a limit imposed upon the borough rate leviable 
upon colliery, etc. property: though the limi. 
still existed so far as any rate leviable by the corpn. 
for borough purposes is concerned, Public Nealth 
Act, 1875 (c. 55), 8, 227, prevented its applying 
to rates leviable by the corpn. for the purposes of 
the Act, & the corpn. were unrestricted in the 
amount of any rate leviable by them thereunder.— 
ST. LIELENS Coren. v. St. EERLENS COLLIERY Co. 
(1883), 48 J. P. 39, D.C. 

Shai ok a aia Bingloy U. D.C. ». Mid. Ry. (1899), 80 
Ae ° av. 

215. ——.] — By local Acts comrs. appointed 
under those Acts called Improvement. Comrs. were 
empowered to levy arate not exceeding one shilling 
in the pound on the annual value of all houses, 
buildings, & hereditaments within the town of 
Cambridge, for the purpose of carrying into execu- 
tion certain specified improvements mentioned in 
those Acts. At the time of the passing of thase 
Acts, & until 1856, the colleges & halls of the 
University, & also the corpn., were extraparochial 
& not. assessable to the above-mentioned rate. 

Resps., acting as Tinprovement Comus.. & as the 
urban sanitary authority, assessed applts... who 
were owners of land & property used as a railway 
within the district of resps., at fhe fall net annual 
value of such land & property, for the purposes of 
carrying into execution the provisions of the local 
Acts & of Public Healdh Act, 1875 (c. 55) +-Held: 
the rate Jeviable by virtue of the local Aets was nof 
‘qa rate in the nature of a general district. rate 
eviable throughout the whole of the district ”’ 
within Public Health Act, 1875 (c. 55), 8. 207, & 
as regards so much of the rate Jevied on applts. 
as was necessarily applicable to the purposes of 
the Public Health Act, applis. were liable to be 
assessed in the proportion of one-fourth only of 
the net annual value of their land & property used 
as a railway within the district. of resps..—-GQREAT 
EASTERN Ry. Co. v. CAMBRIDGE JMPROVEMENT 
Comrs. (1889), 61 L. T. 248, D.C. 

Annotations :-—Distd. Ross U. D.C. ». Daniels (1913), 109 
L. tT. 933. Refd. Kingston-upon-Uull Corpn. v. Seul- 
coates Union Assint. Com. (1890), 54 J. P. 28) 

216. .)] —By an Improvement Act, 1867, 
the amount, of the improvement rates that may be 
made by the comrs. without the consent of the 
ratepayers should not exceed da. in the pound, & 
with their consent 58., provided that in respect of 
so much of any rate which might be nade without 
the consent of the ratepayers as exceeded 28. 6d. 
in the pound, or with their consent 3a. 6d., the 








volunteer, who re-enrolled under 31 
Vict. c. 40, of the Parliament of 
Canada, is not entitled to the exemption 
fram city, county & parish rates & 
taxes provided for by the Provincial 
Act, 2& Vict. c. 1, 8. 17.—RUEL, 
CHAMBERLAIN, FTC. v. HUNTER (1869), 
1 Han. 618.—CAN. 


r. Exemption from municipal tara- 


TOWN OF OWEN 


ee ee ete nn eee oe 


q. Volunteer. A New Brunswick | tion—-Whether echool taxes tncluded.}— 
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Sect. 3.—Ha2zemption: Sub-sects. 2 & 3. 


occupier of any land used as a canal or towing- 
path for the same or as a railway, should be 
assessed in the proportion of one-fourth part only 
of the net amount of the annual value thereof. | 

By Public Health Act, 1875 (c. 55), s. 227, it is 
enacted that any limit imposed on or in respect of 
any rate by any local Act of Parliament shall not 
apply to any rate required to be levied for the 
purpose of defraying any expenses incurred by an 
urban authority in the execution of this Act :— 
Held: this did not affect the rights of canal & 
railway owners to be rated in respect of one-fourth 
of the annual value only.—BINGLEY URBAN 
aes CoUNCIL v. MIDLAND Ry. Co. (1899), 80 

. TT. 726. 

217. -] — By Towns Improvement Clauses 
Act, 1847 (c. 34), 8. 181, where that Act 1s incor- 
porated in a special Act, the owners of property 
not exceeding £10 in annual value are to be rated, 
instead of the occupiers, to the rate directed by the 
special Act to be made, & there is no provision for 
reduction. By an Improvement Act, which 
incorporates the above provision, the loss 
Improvement Comrs. were empowered to rate the 
occupiers of all hereditaments in the town at not 
more than 2s. 6d. in the pound, provided that a 
house not within 100 yards of a lamp should be rated 
at one-fourth. By Public Health Act, 1875 (c. 55), 
8s. 207, the expenses of an urban authority are to 
be defrayed out of the district fund & general 
district. rate leviable under the Act, provided that 
wLere the expenses of Improvement Comrs. were 
already payable out of any rate in the nature of a 
genera) district rate leviable throughout the whole 
of their district, their expenses are to be defrayed 
out of such rate; by s. 211 the owner instead of 
the occupier may be rated on a reduced estimate 
where the rateable value does not exceed £10; 
& by gs. 227 any limit imposed by a local Act is not 
toapply. After the Act of 1875 the Ross Improve- 
ment Comrs. became an urban sanitary authority 
under that Act, & subsequently became the Ross 
urban district council, & in 1912 they levied a rate 
exceeding 28. Od. in the pound, & headed ‘ Ross 
Improvement Act, 1865, & Public Health Act, 
1875 (c. 55), ss. 207 & 227; Local Improvement 
Rate in the natura of a General District Rate,” 
on the owners of proper not exceeding £10 in 
value, without alowing them any reduction :— 
Held: the rate leviable under Improvement Act 
was a rate in the nature of a general district rate 
& the rate in question was properly levied on the 
owners under the local Act & sect. 181 of the Act 
of 1847.—Ross URBAN Districr CoUNCIL v. 
DANIELS (1913), 109 L. T. 933; 77 J. P. 456; 
11 L. G. R. 1225, D. C. 

218. Exemption from ‘‘ all parochial rates °*— 
Whether general rate included.]—-By Thames Con- 
servancy Act, 1894 (c. clxxxvii), s. 289, all lands 
& buildings ‘‘ vested in the conservators in respect 
of the Thames above London Bridge shall be 


taxation the 
applies, but such 





Cit’ oF WINNIPEG v. CANADIAN 

Pactric Ry. Co. (1900), 20 C. L. T. 

Occ. N. 483; 30S. C. R. 558.—CAN. 
t. -}—An exemption from 
mneral municipal taxation does not 
clude school] taxes under the Muni- 

cipal Ordinanoe.—-OSMENT v. TOWN OF 

INDIAN HAD (1907), 7 Terr. L. R. 

e 114.—CAN. 











462; 6W.L.R A 

a. ——.}—Municipal bye-laws a, 
fixing assesamenta of 008. at. by gross C0. OF Niagra Fa 
sum covering a stated period of years sce (1914), 


** taxation of any nature or kind what- OD. L. R. 64; 
over - against & Co.'s  Fateable property CAN. 

or the corporate purposes of the 
eo. is to that extent to exempt from 


property to which it 


construed as exempt. 
school taxes even if the bye-laws are 
confirmed by a special Act of the 
Legislature.—Re ELECTRICAL DEVELOP- 
MENT Co. OF ONTARIO & TOWNSHIP OF 
STAMFORD (1914), 30 O. L. 1; 

18 D. L. R. 70 ’ 5 oO. Ww. N. 721.—CAN. e 
Re ONTARIO PowER 
tus & T 
30 0. L. R. 376; 18 
+) O. Ww. N. 715, 718.— 


7" ——) R 
NiaGaRaA POWER Go ‘ 


RatTEs AND RatTING. 


exempt from all parochial charges, rates, taxes, 

assessments, impositions & payments whatsoever. 

A house & grounds, which were vested in the 
conservators, were let by them at a rent to a tenant 
who was not one of their officials. The house & 
grounds were not used for any purpose in con- 
nection with the navigation or conservancy of the 
Thames. The tenant was assessed to the poor 
rate & general district rate in respect of the house 
& grounds. Upon a summons before justices for 
an order for payment of the rates :—Held: (1) the 
house and grounds were exempt from the poor rate ; 
(2) though the exemption in s. 289 did not in itself 
extend to the general district rate, which was not a 
parochial rate, yet, inasmuch as by Public Health 
Act, 1875 (c. 55), 8. 211 (1), the general district 
rate was to be made & levied on the occupier of 
property for the time being by law assessable 
to any rate for the relief of the poor it necessarily 
followed from the exemption in respect of the poor 
rate that the house & grounds were also exempt 
from the general district rate. 

(3) Upon an application to a ct. of summary 
jurisdiction for an order for payment of a general 
district rate under Public Health Act, 1875 (c. 55), 
s. 258, the ct. has jurisdiction to entertain the 
question whether the occupier is exempt under the 
provisions of a public. Act from being rated, the 
facts not being in dispute. Upon such an applica- 
tion the justices have jurisdiction to hear & deter- 
mine any defence alleging that deft. ought not to 
have been rated at all, or that, if he was rateable 
at all, he ought not to have been rated upon the 
full rateable value, when the material facts are not 
in dispute.x—WHENMAN v. CLARK, [1916] 1 K. B. 
94; 85 L. J. K. B. 424; 114 1. T. 116; 80 J. P. 
128; 60 Sol. Jo. 174; 14L.G. R. 149; 1B. R.A. 
450, C. A. 

Annotations :—-A8 to (2) Refd. Re Nott & Cardiff Corpn., 
(1918) 2 K. B. 146. 4s to (3) Expld. Shillito v. Hinchcliffe, 
[1922] 2 K. B. 236. 

219. Differential rate.} —A municipal borough 
was created by charter in 1894, subject as regards 
certain matters to a scheme settled by a committee 
of the Privy Council, pursuant to Municipal Cor- 
porations Act, 1882 (c. 50). By this scheme it 
was provided that a harbour included in the area 
of the borough should ‘ not in future pay to the 
borough or be assessed for any rates or charges 
... at a higher rate of assessment in the pound 
than at present, that is to say 3d. in the pound 
per annum, exclusive of the rate for the relief of 
the poor & the other charges at present collected 
with the poor rate within the urban district.’’ so 
long as the harbour should, out of its own revenues, 
pay as at present for its own lighting, cleansing 
& repairing of public roads, ways & places in the 
harbour. The district containing the harbour had 
previously contributed towards school attendance 
committee expenses. In 1903 the harbour was 
assessed at 3d. in the pound apart from any rate 
for education :—Held: the harbour was not 
exempted from assessment to the rate for the 


(1934), 30 O. L. R. 384.—CAN. 


d. ——.}+—-An exemption from 
** taxation & all other municipal rates ”’ 
operates to exempt from school taxes. 
—Moossp Jaw STREET Ry. Co. v. 


ye-laws cannot 
such cos. from 





L. R. 39 
‘ ——.}—R. v. Scnoo.t Dis- 
TRict No. 1 ParRisH OF MADAWABKA, 
EDMUNDSTON, E£7 p. FRASER Co., LTD. 
(1919), 49 D. L. R. 371.—CAN. 

{. Municipal property.}-—Re Town 
OF ORILLIA & TOWNSHIP OF MATCHE- 
DABH (1904), C. L. T. 24 Ooc. N. 216 ; 
70. L. R. 389; 30. W. R. 91.—CAN. 
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expenses of education under Education Act, 1902 

(c. 42), 8. 18.—WHITEHAVEN HARBOUR COMRS. v. 

WHITEHAVEN UNION (1905), 94 L. T. 504; 70 

J.P.89; 4L. G. R. 128, D.C. 

r Esemeuone in particular instances.|—See Sect. 
» pos 


SuB-skct. 3.—FRom HiagHway Rate. 


See Rating & Valuation Act, 1925 (c. 90), 
s. 64 (1). 

See, generally, Highways, Vol. XXVI., pp. 364— 
367, 370, 371, Nos. 896-027, 953-962. 

220. To what exemption applies— Land not 
** usually rated.’’]—In Highway Act, 1835 (c. 50), 
s. 27, which directs the surveyor to rate all pro- 
perty then liable to be rated to the poor, provided 
that the same rate shall also extend to such 
woods, mines, etc., as have heretofore becn 
usually rated to the highways, the words “ usually 
rated ”’ refer, not to legal rateability, but to rating 
in point of fact, & to the practice of rating in the 
particular parish, not in the country generally. 
On appeal against a surveyor’s rate on timber 
woods, sessions found for applt., subject to a case, 
which stated that the woods were not liable to 
poor rate; that, from 1809 down to the passing 
of Highways Act, 1835 (c. 50), they had not been 
rated to the highways & that timber woods of a 
like description had always been rated to the 
highways in the majority of parishes in the 
country & neighbourhood, but in some they had 
not been so rated since 1809 :—Held: applt.’s 
woods were not shown to be chargeable under 
sect. 27.—NK. v. Rosh (1844), 6 Q. B. 153; Dav. 
& Mer. 300; 1 New Mag. Cas. 63; 1 New Sess. 
Cas. 272; 13 L. J. M.C. 155; 3 L. T. O. S. 1793 
8 J.P. 807; 8 Jur. 777; 115 E.R. 59. 
Annotation :-—Apld. R. v. Randall (1855), 4 E. & B. 564. 


221. Exemption under local Act.;—By a 
local Act for the improvement of a particular por- 
tion of a parish, it was provided that every inhabi- 
tant or owner who should be assessed for the rates 
made under that Act for any lands or tenements 
within the limits of the Act, should be released 
& free from all rates & assessments towards the 
paving & lighting any other street, road, or place 
within the parish, in respect of sucb lands or tene- 
ments :—Held: this did not exempt an occupier 
of premises assessed within the local district from 
being assessed in a general highway rate imposed 
upon the whole parish, although a portion of such 
rate might be expended in paving parts of the 
parish out of the district.—RICHARDSON v. TUBBS 
(1847), 4 C. B. 304; 2 New Mag. Cas. 183; 16 
L. J.C. P.171; 9L. T. O.S. 102; 11 35. P. 774; 
136 EK. R. 524. 

222. Mines opened since passing of High- 
way Act, 1835 (c. 50)—Similar mines previously 
rated.]|—Above Act, sect. 27, enacts that the high- 
way rate shall be upon property rateable to the 
relief of the poor, ‘“‘ provided that the same rate 
shall also extend to such woods, mines, & 
quarries of stone, or other hereditaments, as have 
heretofore been usually rated to the highways ”’ :-— 
Held : mines not rateable to the relief of the poor, 
opened in a parish since the passing of above Act, 
are rateable to the highway rate, if mines of a 
similar description were before the Act usually 
rated to the highways in that parish.—IK. v. 
RANDAL. (1855), 4 E. & B. 564; 3 C. L. R. 822; 
119 E. R. 207; eub nom. R. v. SAUNDERS, 24 
L. J. M. C. 57; 24L. T. O. 8. 235; 19 J. P. 245; 
1 Jur. N. 8. 255; 3 W. R. 177. 
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223. ——— Property on which rate never levied— 
Omission due to negligence.|—In the parish of S. 
there were two farms, which together went by the 
name of W. For these two farms a tithing-man 
was appointed for manorial purposes, & it was 
proved that for forty years they had not con- 
tributed to the general highway rates of the 
parish of S.; & also that the occupiers of the farm 
had done some trifling repairs to the roads within 
A.; & that the surveyor of highways for S. had 
not repaired them. There was no surveyor of 
highways ever appointed for W.:—Held: these 
facts did not show that W. was a district main- 
taining its own roads, & the occupiers of these two 
farms were, therefore, liable to contribute to the 
general highway rates of the parish of S. 

The presumption from the facts stated is rather 
that the farm has been improperly omitted from 
the general rate (LORD CAMPRELL, C.J.).—-R. uv. 
FREEMAN (1859), 33 L. T. O. S. 220; 283 J. P. 
808; 7 W. R. 556. 

Annotations :—Refd. Freoman v. Head (1863), 4 B. & S. 
174; Heath v. Weaverham Overseors, [1894] 2 Q. B. 108. 
224. -}-— Where certain farms 

in a district of the parish claimed exemption 

from the highway rate by reason of a custom 
whereby they were alleged never to have paid 
the rate before, but the district had no officer of 
its own who could be made to do the repairs for 
the district :—Held: the omission to rate the 
district must have arisen from ignorance, & no 
ground for continuing the exemption was shown,.— 

GREAT WESTERN Ky. Co. v. DENCHWORTH SuR- 

VEYORS OF ]TltGnways (1861), 25 J. P. 3842. 

on by Refd. Heath v. Weaverham Overseors, [1894) 


225. ——-|]—In an action against the 
surveyor of highways of the parish of S. for 
distraining on the goods of pltf. for arrcars of a 
highway rate, it appeared that pltf. was oecupicr 
of one of two farts in the tithing of W. in that 
parish. The occupiers ino W. had never paid 
highway rate for the parish of S. until 1857, 
though they had been rated to the poor rates of 
the parish, & they had always done the necessary 
repairs to the roads in W. Among other docu- 
ments to prove thal W. was a distinet tithing, a 
Parliamentary survey made in the time of the 
Commonwealth was admitted in evidence. In 
1857 a highway rate, in which pltf. was assessed, 
was made for the parish, affirmed, by the quarter 
sessions, & afterwards by this ct., on a case stated 
by the sessions. In July, 1851, the rate in ques- 
tion was made, & plitf. was surnmmoned before 
justices, who issued their warrant of distress in 
obedience to a rule of this ct. Notice of action 
was given to deft. on Apr. 28, 1862, & the action 
was commenced on May 29 following :—Held: 
there was sufficient evidence of a legal exemption 
of the tithing of W. from liability to contribute 
to the repair of the highways in the parish of S.— 
FREEMAN v. READ (1863), 4B. & S. 174; 32 L, J. 
M. ©. 226; 10 Jur. N.S. 149; 122 BH. RR. 425. 
Annotations :—Distd. Dawson 9. Willoughby (1864), 5 

R. & 8. 920: RR. v. Rollett (1875), L. KR. 10 Q. B. 469; 

Ferrand ». Bingley U. DV. C., [190%] 2 K. B. 445. Refd. 

Heath v. Weaverham Oversecors, [1804] 2 Q. B. 108. 

Mentd. Quartermaine v. Selby (1889), 5 T. L. Kk. 223; kt. 

¢. Bergor, (1804) 1 Q. B. 8235. 

226. Property as to which owner Hable to 
repair ratione tenure.|—In the parish of W. an 
estate called B. was exempt from highway rate on 
the ground that the owner was liable to repair the 
roads thereon rautione tenure, but B. was included 
in the poor rate of the parish of W. An order 
forming a highway district in 1862, included ‘ the 
parish of W.”’ in the district, & no mention was 
made of B. as a separate highway parish. The 
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Sect. 8.—Exemption: Sub-sect. 8. 
sects. 1, 2, 3, 4,5 & 6, A.) 


highway board made a precept for a contribution 
on the “ waywarden of the parish of W., B. farm 
excepted.” No separate waywarden had ever 
been appointed for B. :—Held: under Highway 
Act, 1862 (c. 61), s. 83, the precept should have 
been made on the overseers of the parish of W.— 
Sree se WAREHAM IligHway Boarp (1866), 


Sect. 4: Sub- 


Sect. 4.—-PARTICULAR INSTANCES. 
SUB-SECT. 1.—ADVERTISING STATIONS. 

See Advertising Stations (Rating) Act, 1889 
(c, 27), 8. 8. 

227. Who is person ‘‘ permitting ’’ land to be 
used.]|—-CHAPPELL v. ST. BOTOLPH OVERSEERS, 
No. 54, post. 

228. .|—Applt., an advertising contractor, 
under an agreement with the builders of certain 
buildings then in course of erection, used the 
hoardings erected by them for the exhibition of 
advertisements. <Applt.’s name having been 
Inserted in a valuation list as being the rateable 
occupier of the hoardings under Advertising 
Stations (Rating) Act, 1889 (c. 27), 8. 3:—Held: 
he did not “ permit” the “land” on which the 
hoardings were crected to be ‘used for the 
exhibition of advertisements” within s. 3, & was 
uot liable to be rated in respect thereof.—BURTON 
v. St. Gites’ & St. GEORGE’S ASSESSMENT CoM- 
MITTEE, [1000] 1 Q. B. 389; 69 L. J. Q. B. 184; 
82 L. T. 24; 64 J. P. 218; 48 W. R. 222; 17 
L. L. R. 163; 44 Sol. Jo. 176; Ryde & K. Rat. 
App. 27, D. (.3 subsequent proceedings, sub nom. 
BURTON v. BLOOMSBURY VESTRY, [1901] 1 K. B. 
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229. -}] — Advertising 
Act, 1889 (c. 27), ss. 3, 4, where land occupied for 
other purposes is used for the exhibition of adver- 
tisements the gross & rateable value of such land 
1s to be so estimated as to include its increased 
value from such use. Resp. was the occupier of 
& house & garden under an agreement which pro- 
vided that the lessor should retain the use of tho 
side wall to let as an advertisement station. The 
lessor permitted persons other than resp. to use 
the wall for the exhibition of advertisements, & 
received the payments in respect of such use, 
resp. deriving no profit therefrom. The rating 
authority rated resp. in respect of the house, 
garden & advertising station, at a figure which 
included the increased value of the premises from 
the use of the wall as an advertising station :— 
Held: resp. was rightly so rated.—LEwIsHAM 
CorPN. v. AVEY (1912), 76 J. P. 343; 10 L. G. BR. 
553, D. O. 

ir to exclusive occupation.]——See Nos. 5, 122, 
ante. 

As to beneficial occupation.]—See No. 54, ante. 





SUB-SEcT. 2.—AGRICULTURAL LAND. 

See Agricultural Rates Act, 1896 (c. 16), 5. 9; 
1928 (c. 89), 8.16; Rating & Valuation Act, 1925 
(c. 90), sched. II., Part II. (2). 

230. Agricultural part of parish—Partial exemp- 
tion under local Act—Effect of adoption of Muni- 


i. Who te aon “ permitting ”’ ; 
land to be used.)-- BETTE » GLascow 2%7.—8 


41 Seo. 
COT. 


AssEssoR (1904), 6 F. 
L. R. 689; 128. L. T 


RATES AND RATING. 


cipal Corporations Act, 1835 Aes 76).J—A local Act 
made the town & parish of Brighton co-extensive 
for the purposes of the Act, & provided for the 
management & watching thereof, & exempted the 
agricultural parts of the parish from the rates to 
be raised. Subsequently the town was incor- 
porated, & became subject to Municipal Corporations 
Act, 1835 (c. 76) :—Held : under Municipal Corpora- 
tions Act, 1835 (c. 76), ss. 84, 92, the exemption 
was continued, so far as regards the liability to 
any rate for the purposes of watching, to such 
agricultural parts as were beyond 200 yards from 
any street or continuous line of houses in the 
borough.—HALLETr v. BRIGHTON OVERSEERS 
(1857), 7 EB. & B. 342; 26 L. J. M. C. 61; 21 
J. P. 229; 3 Jur. N. S. 237; 119 E. R. 1274; 
sub nom. R. v. HALLETT, 28 L. T. O. S. 248; 5 
W. R. 198. 

Annotations :—Refd. Howell v. London Dock Co. (1858), a 


L. J. M ©. 177; Peto v. West Ham Overseers (1859), 
EK. & HK. 144; G. W. i & v., Maidenhead Town Council 
(1862), 11 C. B. N. 8. 653. 

231. ——.]—By sect. 230 a local Act for 





the town of W., in order to raise money to pay 
interest of money to be borrowed, & for carrying 
out the purposes of the Act the comrs. are em- 
powered to make a rate upon the several owners, 
proprietors, lessees, & occupiers of all houses, mills, 
shops, warchouses, coach houses, stables, cellars, 
buildings, gardens, lands, tenements, heredita- 
ments, & premises whatsoever within the limits of 
the Act. . . so as such rates do not exceed in any 
one year the sum of 2s. 6d. in the pound. By 
sect. 234 no person shall be rated on account of 
any arable, meadow, or pasture land exceeding 2 
acres, excepting as is specially provided for in 
the Act, or of the farmhouses & buildings used 
exclusively for farming purposes. The Local 
Government Acts were not in force in the town of 
W. before the passing of Public Health Act, 1872 
(c. 79). Pltfs., as the urban sanitary authority 
for the town, under a local Act & Public Health Act, 
1872 (c. 79), levied a rate of 1s. 6d. in the pound 
upon all messuages, lands, tenements, & here- 
ditaments throughout the town for the purposes 
of defraying the expenses of the urban sanitary 
authority :—Held: limit in Public Health Act, 
1872 (c. 79), s. 43, ought not to be construed to 
mean exemption; & a rate could not be imposed 
on any one person on account of lands exceeding 
2 acres, nor of farmhouses & buildings used 
exclusively for farm purposes.—WALTON COMRS. 
v. WALFORD (1875), L. R. 10 Q. B. 180; 44 L. J. 
ie 74; 31L. T. 825; 39 J. P. 183; 23 W. R. 
Annotation :—Apld. James v. Monmouth Corpn. (1878), 42 
J.P. 535, 


232. Market garden — Partial exemption of— 
Greenhouses.|—-Kay v. FINCHLEY LocaL BoarRD 
(1885), 49 J. P. Jo. 488. 

2338. ——  ——— -——.] — Applt., a market 
gardener & nursery-man, was the occupier of a 
piece of Jand upon which were built 16 greenhouses 
or glasshouses, which practically covered the sur- 
face of the land ; they were built on brick founda- 
tions, & were used by applt. for the purpose of 
growing fruit & vegetables for sale in the course 
of his business:—Held: the land with the 
greenhouses upon it constituted a market garden 
or nursery ground within Public Health Act, 
1875 (c. 55), & applt. was liable to be rated to 
the general district rate in the proportion of one- 
fourth part only of the net annual value of the 


227 ii, ———.+—-Wi1tso0n & Co., LTD. 
v. KINCARDINESHIRE ASSESSO (1912), 
50 So. L. R. 240.—SCOT. 


(Ct. of Sess.) 


Part [.—LIaBILiry TO BE RATED. 


property.—PURSER v. WORTHING LocaL BOARD 
OF HEALTH (1887), 18 Q. B. D. 818; 56 L. J. 
ria a 51 J. P. 586; 35 W. R. 682; 3T. L. R. 


Annotations :—Consd. Smith v. Richmond 


688: L. & Y. Ky: {1898) 1 Q. B. 


v. Liverpool] Corpn,, [1 159, 
Retd. Meux v. Cobley, [1892] 2 Ch. 253, [1915] A. C, 152 


234. -| — Glasshouses in or on 
a market garden, if buildings, must under Agri- 
cultural Rates Act, 1896 (c. 15), be rated as 
buildings & not as agricultural land.—Smiru v. 
RICHMOND, [1899] A. C. 448; 68 L. J. Q. B. 898; 
81 L. T. 269; 63 J. P. 804; 48 W. R. 115; 15 
T. L. R. 528; 4 Tax Cas. 131, H. L. 


Aes :—Mentd. R. v. Thomas, Ez p. O’Hare, (1914) 1 











SuB-SEcT. 3.—ALLOTMENTS. 


See Allotments Acts, 1922 (c. 51), s. 17; 1925 
(c. 61), s. 11. 


SUB-SECT. 4.—AMBASSADORS AND THEIR 
ENTOURAGE. 


235. Exemption — British subject appointed to 
foreign embassy.]—-A British subject who is 
appointed to the embassy of a foreign power in 
England, & received without any special con- 
ditions by the British Govt., has all the privileges 
of a foreign ambassador, & is not liable to pay 
parochial rates.—MACARTNEY v. GARBUTT (1890), 
24 Q. B. D. 368; 62 L. T. 656; 54 J. P. 437; 
38 W. R. 559; 6 T. L. R. 214. 

Annotations :-—Distd. Re Cloete, Ex p. Cloete (1891), 65 
L. T. 102. Refd. Musmann v. Engelke, (1928) 1 K. B. 90. 
236, Attaché.] — PARKINSON v. POTTER, 

No. 669, post. 





SUB-SECT 5.—BURIAL GROUNDS. 


See BURIAL, Vol. VII., pp. 564, 565, Nos. 387~ 
389, 391. 


SuUB-SECT. 6.—CHARITABLE AND SIMILAR 
INSTITUTIONS. 


A. In General. 


237. Exemption — Almshouse wholly occupied 
by objects of charity—Absolute property in bene- 


PART I. SECT. 4, SUB-SECT. 6.—A. 


x Exemption—Chartiable purposes. 
——-The word ‘“ charitable ’’ in Loca 
Government Act, 1890, s. 246, which 
exempta from rating lands ‘‘ used 
exclusively for charitable purposes ” 
has not ita technical legal meaning, 
but is used in its ordinary colloquial 
sense.— QUEEN’S COLLEGE, TRUSTEES 
v. hapa er ale CoRPN., (1905] V. L. R. 


247.—AU. 
-+—Land is not used 








I. L. R. 196.—IR. 














h, 
exclusively for charitable hea Vp 
within Local Government Act, 1915, 
8. 249 (2) (i), unless it is used for those 
purpose only : it is not enough that 


& in 


—CITY OF HALIFAX v. 
. -]}—The landlord of a 
house & land occupied as a charitable 
fustitution, is not Hable to be rated to 
the relief of the poor, under the 1 & 2 


m. -}~—Buildings appropri- 
ated as public charities for educational 
urposes, & for the accommodation of 
he objects of such charities, & of the 
officers & others belonging thereto, 
the occupancy whereof the 
residents enjoy no beneficial interest, 
are exempt from assessment for the 
urposes of taxation.—SIsTERS oF 
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factor.|—An almshouse, wholly occupied by 
objects of a charity or their attendants & of which 
no rane is made, although the absolute property 
of it is in the person who gives the alms, has no 
legal siete ee & is not an object of taxation under 
the poor laws.—R. v. WALDO (1783), Cald. Mag. 

Cas. 358. 

Annotations :—Distd, I. v. Catt (1795), 6 Term Rep. 832 ; 
R. ar (1811), 14 East, 256. Apld. R. r. Wilson 
1840), 12 Ad. & El. 94. Distd. R. v. Baptixt Missionary 
- (1849), 10 B. 884; R. wv. Temple (1853), 2 

KE. . Refd. Holford v. Copeland (1802), 3 Boa, 

& P. 129; RK. v. Green (1829), 9 B. & C. 203; KR. wv. York 
Corpn. (1837), 6 Ad. & El. 419'; I. v. Licensed Victuallers’ 
Soc. (1861), 1 B. & S. 71; Sheppard v. Bradford Over- 
seors, etc. (1864), 16 C. B. N.S. 369. 

238. Under local Act.J—An exemption in 

a private statute in 1660, of lands given to 

charitable purposes ‘‘ from all public taxes, charges, 

& assessments whatsoever, civil or military,” 

extends to the poor rate.—K. v. Scor (1790), 

3 Term Rep. 602; 100 E. R. 756. 

Annotation :-—Distd. KR. v. Catt (1795), 6 Term Rop, 332. 
239. ——— ~—— Occupation exclusively for pur- 

poses of public charity—-Building open to extensive 

class of the community.]— By a local improvement 

Act the comrs. of a town were authorised to make 

district rates for defraying the expenses of the 

Act, provided that none of the rates or assessments 

which should be made by virtue of (his Act should 

be laid upon or in respect of ‘any houses or 
buildings used & occupied exclusively for the 
purposes of public charity ” :—-Held : an orphanage 
founded & used for the purpose of boarding, 
lodging, clothing, & educating the children of 
deceased railway servants, & supported partly 
by subscriptions from railway servants but. 
mainly by donations from the public, was open to 
such un extensive class of the community of the 
kingdom that the premises were used & occupied 
exclusively for the purposes of ‘ public charity,” 
within the proviso of the Act, & therefore exempt 
from rateability under it.--HALL ». DERBY 

SANITARY AutrHonIry (1885), 16 Q. BK. OD. 163 3 

565 L. J. M. C. 213 54 L. 1.1753 50 J. PL 278; 

27. L. R. 81, D. 0. 

Annotations :—Consd. Seal v. British Orphan Asylum 
Trustees (1911), 104 L. T. 424. Apld. Shaw v. Walffax 
Corpn., [1915] 2 K. B. 170. Refd. Roval Masonie In- 
stitution for Boys Trustees v. Parkes, 11912) 3 K. BB. 212, 
240. --——- ——-> Building used exclusively for 

education of the poor—Extension of charitable 

purposes.|—By Liverpool Corporation Act, 18093 

(c. clxxxi), 8. 36, it} is provided that no person 

shall be rated to the general rate in respect of any 





c. 27, & 122, & consequently ifs pro- 
perty is not exempt from = taxation 
under that Act.—/ec p. ST. JOUN LAW 


SISTERS OF 


SocteTy (1891), 30 N. H.R. 501. 
CAN. 
oe, —— Y.M.CLA.}- OTTAWA YOUNG 


MEN’S CHRISTIAN ASSOOEN. v. O'FTAWA 
(1913), 5 O;. W. N. 383; 29 0. L. 2. 
574.—-CAN. 

se -.J}—Re OTTAWA YOUNG 
MEN’S CHRISTIAN ASBOCN. & OTTAWA 
(1913), 6 O. W. N. 387; 290. L. Rh. 


582.—CAN. 
t. ~~ ——, J—-CANADIAN NATIONAL 
Rys. v. TOWN OF CAPREOL, [1025] 3 


]). I. Rh. 810; {1925} Ss. C. K. 409,-—~ 
CAN. 


ep or main object of the use 
of the land is for charitable purposes. — ¥ v. BELFAST UNION (1859), 11 - Convent.J—Re Crry oF 
SHIRE IDENT NUNAWADING v. Ir. Jur. 270.—IR. Orrawa & Grey Nuns (1913), 5 
ADULT Dear & D SOCIETY OF ] — CHRistcHuRcH O. W.N. 380; 29 0. L. K. 568.-—CAN. 





UMB 

VICTORIA, {1921] Vv. L. R. 143.—AUS. 

k. ——— -}—Where the purpose 
of a statute is to exempt educational 
& charitable institutions from taxation, 
the statute should not be rebar 
construed, but should be interpre 
in to exempt all 
institutions of this nature that can 
fairly be brought within its language. 


{1927] 
oO. 











Law 





n. e 

CORPN, v. ST. ANNE’S GUILD SOCIETY, 

N. Zz. L. R. 87.—N.Z. 

Home for destitute boys.j— 

SEBASTOPOL BOROUGH 
Law Society.}—The St. John : 

Society is not a charitable or 

literary institution within 52 Vict. 


b. ~-———,J—Premisen of 
religious siaterbood, in whieh pac" 
pupils wore taught & teachers recelv: 
emoluments from the National Huard, 
held not to be exempt from rates 
| PORTADOWN URBAN COUNCIL ©. VALUA- 
TION CoMRS. (1904), 381. L. T. 71.—IR. 


GC. Orphan asylum.}—An orphan 





COERPN. 2. 


a 
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Sect. 4.—Parlicular instances: Sub-sect, 6, A., B., 
C. & D.j 


building used for the education of the poor 
exclusively :—Held: an institution for the recep- 
tion of pauper children from the age of two to 
sixteen years, sent by poor law guardians & others, 
where they were received, clothed, maintained, 
instructed, & provided with medical attendance, 
was not a building used for the education of the 
poor exclusively.— HADFIELD v. LIVERPOOL CoRPN. 
(1899), 80 L. T. 566, D. C. 

241. ——— Under Towns Improvement Clauses 
Act, 1847 (c. 34)—-Occupation exclusively for pur- 
poses of public charity.|—-By the deed of founda- 
tion of a certain charity the primary objects of 
the charity were declared to be as follows: (a) to 
provide a home for ladies by birth & education 
who have become reduced in circumstances & for 
such ladies who, by their pecuniary needs, may be 
deserving a better & more comfortable position in 
life ; (b) to pay annuities to such ladies as afore- 
said who may become occupants of the home & 
who are called “lady occupants’’; (c) to pay 
annuitics to other ladies who are not occupants of 
the home & who are known as “ lady recipients.”’ 
There were certain restrictions in the deed which 
confined the benefits of the charity to ladies of 
not less than a certain age, of good character, of 
certain means, & a preference was to be given to 
those who were born or had been resident for a 
specified period in II. By above Act, s. 168, it is 
provided that: ‘‘ No person shall be rated to any 
rate made in pursuance of this or the special Act 
in respect of tithes or of any church, chapel, 
meeting house, or other building exclusively used 
for public worship, or any building exclusively 
used for the purposes of gratuitous education of 
the poor or of public charity, or any building or 
land belonging to the comrs. On a special case 
stated as to whether the homes provided under the 
charity were liable to be rated or were exempt 
from rating under above Act:—Held: the 
charity, by reason of its extensiveness was a public 
charity & the homes were buildings exclusively 
used for the purposes of public charity, so that the 
occupants were exempt from rating under above 
Act, s. 168.—SHAW v. HALIFAX CoRpN., [1915] 
2K.2B.170; 84.3. K. B. 761; 112 L. T. 921; 
be - P. 257; 569 Sol. Jo. 315; 13 L. G. R. 316, 


"Effect of beneficial occupation.|—See Sect. 2, 
sub-sect. 3, B. (a), ante. 

» eataia establishments.]|—See Sub-sect. 12, 
post. 


B. Hospitals. 


242. General rule -— Liable to be rated.]—IIos- 
pital lands are chargeable to the poor.—ANON. 
(1702), 2 Salk. 527; 91 EB. R. 448. 


Annotations -—Distd. R. v. Beverley Gas Works Comrs. 
(1837), Will. Woll. & Dav. 221. Dbtd. R. v. Templo 


asylum & the land connected with it 
are exempt from taxation under 
Assessment Act, R.S. O. 1914, a. 195, 
s. 5 (9), notwithstanding that the 
orphans mit are restricted to a 
certain class.— Re INDEPENDENT ORDER 
OF FORESTERS & OAKVILLE (1915), 9 
QO. WwW. N. 98 , 84 QO. L. R. 534.—CAN. 
d. College for religious educa- 
tion.]—A college was founded & ation 
endowed for the education of young 
men for the ministry of the Presby- f. 
terian Church, & high class education 
was ebereln provided for a com ° 


19 W. R. 328 








L. R. 61 3.—N.Z. 


tively t sum. Each professor €- 
was paid out of the coll funds a poorer 
fixed salary, & received addition 


certain fees from the ae 
this was not an exclusively charitable 
institution within the Valuation Sta- 
tutes, & therefore not exempt from 
liability to be rated.— MAGEE COLLEGE 


TRUSTEES fr. a ttON COMRsS. (1870), 


6. ——— Temperance hall used as 
working men’s club.J—CLANCY vt. VALU- 
Mres., (1911) 21. R. 173.—IR. 


Almshouse.}——B 
BoarRp v. VERDON (1913), 


membere.}—BAKERS’ 
OF PAISLEY v. PAISLEY MAGISTRATES 


RATES AND RATING. 


1853), 2 E. & B. 160; Sheppard v. Bradford, Wilts 
ea iol etc. (1864), 16 C. DN. 8. 369. Refd. Liver- 
pool Corpn. v. Chorley Assmt. Com., [1913] A. C. 197. 


243. .}—St. Thomas’s Hospital was 
founded by charter of Edward VI., & lands were 
given, & the funds arising from the property 
vested, for the purpose of the charter, in the 
mayor & corpn. of London. The charter directed 
the appointment & er hese of the officers neces- 
sary for such an establishment, & directed that the 
residue of the revenues should be spent for the use 
& maintenance of the poor, sick, & infirm folk of 
the said hospital :—Held: the rule laid down in 
the cases of Mersey Docks v. Cameron, Jones v. 
Mersey Docks, No. 286, post, & Greig v. Edinburgh 
University, No. 327, post, applied here; & St. 
Thomas’s Hospital was liable to be rated to the 
relief of the poor of the parish.— LONDON CORPN. 
v. STRATTON (1875), L. R. 7 H. L. 477; 45 L. J. 
M. C. 23; 30 L. T. 37; 40 J. P. 244; sub nom. 
St. THomaAs’s HOSPITAL v. STRATTON, 23 W. R. 
882, H. L.; affg. S. C. sub nom. ST. THOMAS’S 
HOSPITAL v7. LAMBETH (CHURCHWARDENS & OVER- 
SEERS), 30 L. '’. 87, Ex. Ch. | 
Annotations :—Retd. Mersey Docks & Harbour Board v. 

Llaneilian Overseers (1884), 14 Q. B. D. 770;_ Hall v. 

Derby Sanitary Authority (1885), 16 Q. B. 

Dewsbury & Heckmondwike Wate ‘ks 

Penistone Union Assmt. Com. (1886), 54 L. T. 592. 

Mentd. Rotunda Hospital, Dublin v. Coman (1920), 7 

Tax Cas. 517. 


244. Infirmary—Local Act fixing rate for public 
buildings— Whether infirmary is ‘‘ public building.’’] 
—A local Act imposed a certain rate on all halls, 
gaols, chapels, meeting houses, schools, alms- 
houses, & other public buildings, churchyards, 
chapel yards & meeting house yards, for ever 
yard running measure of the length in front of suc 
halls, gaols, chapels, etc. An infirmary for sick 
persons, supported by voluntary contributions, 
stood within its own grounds, the principal 
entrance to which was on the south-east side from 
a public highway; there was also an entrance on 
the north-west side from a public road by a 
private avenue through pasture land not occupied 
by the governors of the infirmary, & on the north- 
east side it was bounded by a public footway which 
extended beyond its grounds along the pasture 
land up to the above-mentioned public road, but 
there was no entrance from this footway to the 
infirmary :-—Held: the infirmary was ‘‘ a public 
building’? within the meaning of the statute.— 
BEDFORD INFIRMARY (GOVERNORS) v. BEDFORD 
Comrs,. (1852), 7 Exch. 768; 21 L. J. M. C. 229 ; 
19 L. T. 0.8. 170; 16 J. P. 569. 

Annotation :-— Refd. R. v. Kent JJ. (1860), 24 J. P. 710. 

245. Rateability of governor.}] — R. v. Sr. 
Se ee THE Less (INHABITANTS), No. 2, 
ante. 

246. Rateability of servants.) — R. v. Sr. 
re THE LEss (INHABITANTS), No. 

, ante. 

247. Rateability of inmates.]—R. v. St. Bar- 
THOLOMEW’S THE LEss (INHABITANTS), No. 2, ante. 








ils :—Held: 1836), 15 Sh. (Ct. of Sess.) 200; 


ac. Coll. 210.—SCOT. 


PART I. SECT. 4, SUB-SECT. 6.—B. 


h. Public hospital.}--A hospital car- 
ried on by & for the benefit of two 
mene baer ag & best omar d 

yY patuen x eos, oO 
some extent voy indigent cb a 


& in receipt of a Govt. grant under 
ay Town Charity “Aid Act, R. S. O. c. 320, is a 
32 N. Z. public hos wi Assessment 


ital thin en 
Act, R. 8. O. c. 24, s. 7 (5), & exempt 
from taxation.—STRUTHERS v. TOWN 
or SupDBURY (1900), 20 C. L. T. Occ. 
N. 202 > 27 A. R, 217.—CAN. 


of 


Part ].—Liasmiry to BE RATED. 


C. Lunatic Asyluma. 


248. Exemption.|—R. v. Sr. LuKE’s HosprTaL 
pee 2 Burr. 1053; 1 Wm. Bl. 249; 97 EB. R. 


v. Gardner (1774), 1 Cowp. 79. 
Cas. 407 Id. 


ne Sg 330 Distd. R. 
ep. 2 . R. wv. Green 
(18393 9B. & le be Pour sowernors vw. Wait 
o De . © York Corpna. (1837), 
Ad. & El. 419; R. v. Stapleton (1863), 4 B & J O20: 
Mersey Docks v. Cameron, Jones v. Morscy Docks (1865), 
11 H. L. Cas. 444. Dbtd. London Corpn. v. Stratton 
(1875), 45 L. J. M. C. 23. Consd. Liverpool Corpn. o. 
horley Union Assmt. Com., [1913] A. C. 197. d. R. 
vw. St. Bartholomew (1769), 4 Burr. 2435; R. v. London 
Corpn. (1790), 4 Term Rep. 21: R. v. Salter’s Load 
Sluice Comrs. (1792), 4 Term ey: 730; R. wo Field 
ae 5 Term Rep. 587; Holford v. Copeland (1802), 
Bos. & P. : v. St. George, Southwark, Bethlem 
Hospital Case, Bridewell Hospital Case (1847), 10 Q. B. 
852; R. v. Cooper, etc., Hull JJ. (1854), 18 5. P. 695; 
Goodchild v. St. Sohn, Hackney (Trustees), Lamb p. 
St. John, Hackney (Trustees), Hawkins v. Lambcrhurst 
Overseers (1858), EK. B. & K. 1; West Bromwich School 
Board v. West Bromwich Overseers (1884), 13 Q. B. D. 
929; Piggott v. Cuckficld Union Assmt. Com. (1921) 
125 L. T. 402. Mentd. C. L. Ry. v. City of London Land 
Tax Comrs., (1911] 2 Ch. 467. 


249. ——.] —R. v. St. GEoRGE, SOUTHWARK, 
BETHLEM HOSPITAL Cask, No. 254, post. 
250. -—— County lunatic asylum.]—A county 


lunatic asylum, built upon land acquired under 
8 & 9 Vict. c. 126, & 16 & 17 Vict. c. 97, consisted 
of buildings & of land, 20 acres of which were laid 
out as a garden, & 30 acres were under cultivation 
as a farm. The farm & garden were cultivated 
by gardeners, who were part of the establishment, 
assisted by the patients, & the result was a source 
of profit arising from the sale of produce not 
required for the establishment. ‘The committee 
of visitors acting under the powers in 16 & 17 
Vict. c. 97, ss. 42, 43, admitted other pauper 
lunatics than those belonging to their county, & 
also private lunatics, thereby realising consider- 
able profits :—/eld : (1) this was an asylum within 
16 & 17 Vict. c. 97, 8. 35, & therefore rateable only 
at the value at which the land was assessed at 
the time of its purchase ; (2) the building & land 
were used for the purposes of an asylum within 
16 & 17 Vict. c. 97, 8. 35, the primary object of the 
farm & garden being the sanitary occupation of 
the patients with a view to their cure; (4) the 
committee of visitors were not rateable in respect 
of the profits —R. ». FULBOURN OVERSEERS 
(1865), 6 B. & S. 451; 6 New Rep. 108; 34 
L. J. M. C. 106; 11 Jur. N. S. 620; 122 KB. R. 
1262; sub nom. CAMBRIDGESHIRE, ISLE or ELY 
& CAMBRIDGE BOROUGH PAUPER LUNATIC ASYLUM 
(COMMITTEE OF VISITORS) v. FULBOURNE PARISH, 
COUNTY OF CAMBRIDGE (CHURCHWARDENS, ETC.), 
12 L. T. 344; 295.P. 471; 13 W. R. 713. 
Annotations :—As to (2) Apld. Holborn Union v._ St. 
Leonards, Shoreditch, Vestry (1873), 28 L. T. 106. Refd. 


Rotunda Hospital, Dublin ©. Coman (1920), 7 Tax Cas. 
at At fo ) Refd. Bray v. Lancashire JJ. (1889), 22 


251. Rateability of chaplain.]—The committee 
of a lunatic asylum under 16 & 17 Vict. c. 97, 
appropriated for their chaplain a residence on 

und purchased since the passing of the statute, 

ut detached from the asylum buildings; & 
appropriated for their medical superintendent a 
house, reasonably fit for a person in his station 
of life & his ily, being on Jand purchased when 
the asylum was first erected, adjoining to it, but 
not being within the curtilage, & he discharged a 
portion of his official duties in that house :—Held : 
the chaplain was rateable to the relief of the poor 
like any other occupant according to the Parochial 
Assessments Act, 1836 (c. 96); but by force of 
16 & 17 Vict. c. 97, s. 35, the medical super- 
intendent was liable to be rated only according to 
the value or rent of the land at the time it was 
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purchased.—CONGREVE v. Urron OVERSEERS 
(1864), 4 B. & S. 857; 3 New Rep. 423; 33 1,. J. 
M. ©. 83; 9 L. T. 684; 28 J. p 467; 10 Jur. 
N.S. 538; 12 W. R. 408; 122 BR. R. 681. 


Annotations -—Consd. Holborn Union v. St. L 
Shoreditch, Vostry (1873), 28 L. T. 106: Joan 


und 
Gribb . . dD. ; ; 
aap Bie). dae* D. 151. Refd. Wilson v. Fasson 

252. Rateability of medical superintendent.]— 
CONGREVE v. UPTON OvERSEERS, No. 251, ante. 

253. Rateability of committee of visitors.]— 
R. v. FULBOURN OVERSEERS, No. 250, ante. 

Beneficial occupation.]—Sce Sect. 2, sub-sect. 3, 
B. (a), ante. 


D. Workhouses. 


254. Whether exempt.|— (1) Bethlem Hospital is 
erected on lands in the parish of St. George, South- 
wark, demised to trustees for the mayor & corpn. 
of London, under a local Act, which directs the 
building thereon of a new lunatic hospital in lieu 
of the old one, situate in the City of London, of 
which the corpn. were governors under letters 
patent of 1545. In this hospital indigent luna- 
tics are received for cure, &, if not capable of 
cure, are received into the incurable class. Pay- 
ments are made for some of the incurable by friends 
of the patients, or by the officers of the parishes 
from which they are sent: but the payments are 
in no instance sufficient to afford a profit. Part 
of the hospital is used for the custody, care, ctc., of 
criminal lunatics, for whom Govt. make a pay- 
ment, as nearly as possible equal to the expense of 
their maintenance, etc., but without charge for 
lodging. The whole funds are applied for the 

urposes of the charity :-—Held: the corpn. of 
ndon were not rateable for these premises, 
although, by a local Act, s. 1, persons occupying, 
etc., any land, ground, house, building, tenement, 
hereditament, or premises in the parish,” were 
rateable to the relief of the poor. 

(2) The ‘Shouse of occupations ”’ in the same 
parish is part of Bridewell Hospital, in the City of 
London, & stands on lands demised to trustees for 
the Corpn. of London, as governors of Bridewell, 
which is an hospital for the reception of destitute 
persons & vagabonds, & for their correction & 
employment. The house of occupations is used for 
the reception of such persons, from any place 
whatever, found within London, Middlesex or 
part of Surrey. They are employed in working 
up goods, for which the materials are found 
by the governors, & which are partly consumed 
on the premises & partly sold; & the money 
received from the sale of such part as is sold 
is brought into the general funds of Hridewell 
Hospital, which are applied solely for the pur- 
poses of the charity, the governors deriving 
no profit from the sale:—/Held: the corpn. 
were not rateable for the ‘ house of occupa- 
tions.’-—R. v. St. GEORGE, SOUTHWARK, BETH- 
LEM HosprraAL CASE (1847), 10 Q. B. 852; 16 
L. J. M. C. 129; 91. T. O.S. 431; 11 5. P. 615; 
11 Jur. 968; 116 E. R. 323. : 

— . Mersey Docks v. Camcron, Jones r. 
Ate ee 1866), 11 7. L. Cas, 444. 

255. .}-——Under the provisions of Local 
Government Act, 1858 (c. 98), s. 55, which enacts 
that ‘' general district rates shall be made & levied 
upon the occupier of all such kinds of property 
as by the laws in force for the time being are or 
may be assessable to any rate for the relief of the 

oor,” a parish workhouse is assessable.—ToxTETH 
ARK UNION v. TOXTETH PARK LOCAL BoaRpD or 
HEALTH (1861),1B. & 8.167; 30L. J. M.C. 154; 
295 J. P. 645; 7 Jur. N.S. 860; 9 W. R. 691 ; 
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Sect. 4.—-Particular instances: Sub-sect. 6, D.; 
sub-sect. 7] 

121 KB. BR. 677; sub nom. R. v. ToxTeTH PARK 

OveRSEERS, 4 L. T. 283. 

256. Construction of local Acts.]—-A local 
Act enabled the directors of the poor of Bedford 
to erect a workhouse & enacted that all buildings 
erected by virtue of that Act should be free from 
‘all parochial & parliamentary taxes ’”’ :—Held: 
a workhouse erected under the provisions of that 
Act was liable to be assessed under a later local 
Act which imposed a rate on public buildings for 
the improvement of the town of Bedford.—BED- 
FORDSHIRE UNION v. Breproryp Comrs. (1852), 
7 Exch. 777; 21 L. J. M. C, 229; 190. T. 0. S. 
170; 163. P. 584; 155 FB. R. 1163. 


Annotations :—Mentd. Mile End Union v. Hoare, [1903] 
aan B. 483; Pole-Carew v, Craddock, [1920] 3 K. B. 





257. Rateability of governors—Workhouse out-~ 
side district.|—-BriIsToL GOVERNORS OF THE POOR 
v. Wait, No. 29, ante. 

258. Continuation of former exemption—Work-~ 
house built on exempted lIand.|—The guardians of 
an union, formed under Poor Law Amendment 
Act, 1834 (c. 76), s. 26, comprehending the parish 
of M. & others, built a workhouse in M., for the 
employment of the poor, under Poor Law Amend- 
ment Act, 1834 (c. 76), 8.23 :—Held : the guardians 
were rateable in the parish of M., as occupiers of 
the workhouse. Though it was built on land which, 
from the nature of the former occupation, had not 
NA hath been rated.—R. v. WALLINGFORD 
TNION (1839), 10 Ad. & El. 259; 2 Per. & Dav. 
226; 8L.J.M.C. 89; 3 J. P. 628; 3 Jur. 750; 
118 EB. R. 101. 


Annotations :-—Consd. R. v. Badcock (1845), 6 2: B. 787; 
K. v. Cooper (1854), 23 L. J. M. C. 183. Ap . Gambier 
vw. Lydford Ovorseers (1854), 23 L. J. M. C. 69. Refd. R. 


v. Taunton Market Trustecs (1845), 1 New Seas. Cas. 
643; HR. v. Hull JJ. (1854), 4 Kh. & B. 29; Toxteth Park 
Grdns. ». Toxtoth Park Board of Health (1861), 30 
L. J. M. C. 154; JR. v. Stapleton (1863), 4 B. & S. 629; 
Mersey Docks v. Cameron, Jones v. Morsey Docks (1865), 
11H. L. Cas. 4433; RR. v. Metropolitan Board of Works 
(1868), 9 B. & 8S. 937. Mentd. R. v. St. Martins-in-the- 
Fields Grdns, (1851), 15 Jur. $00. 


259. Exemption under local Act—Repeal 
by subsequent Act.|—-Under a local Act, trustees 
for the parish of A. erected a workhouse in parish 
B.; & it was thereby cnacted that the land con- 
veyed to the trustees, or any workhouse erected 
thereon, should not be liable to or charged with 
any greater parochial or parliamentary taxes, 
rates, or assessments, so long as the same should 
be used for the reception & employment of the 
poor, than to such amount as such lands were 
assessed before the same became vested in the 
trustees. By a subsequent Act that statute was 
repealed, & a body of guardians substituted for 
the trustees; & it was enacted thereby that all 
messuages, workhouses, buildings, lands, etc., 
which had been vested in the trustees towards the 
relief, maintenance, & benefit of the poor should 
be vested in & belong to the guardians “‘ as fully, 
effectually & beneficially, & in as large & ample 
a manner & form to all intents & purposes whatso- 
ever,’’ as the same were vested in the trustees. 
A still later statute authorised the parish of B. to 
lay a rate for the relief of the poor upon all persons 
inhabiting, holding, or occupying any land, house, 
etc. or other buil , tenement or hereditament 
within the parish, ‘‘according’’ to the annual 
rent or value of all such messuages, etc. :—Held : 
the effect of that clause was to keep alive the 
exemption contained in the earlier statute; & 
that the workhouse was not liable to be assessed 
to the relief of the poor of the parish of B. according 
to the present annual rent, nor in any larger 
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amount than that at which the land was assessed 
before it became vested in the trustees.—R. v. 
Sr. LEONARD’S, SHOREDITCH (1849), 18 Q. B. 964; 
4 New Sess. Cas. 836; 19L. J. M. 0. 71; 18 L. T. 
O.S. 485; 13 J.P. 635; 18 Jur. 1046; L16 E. R. 


1531. 








Annotations :—Retd. Montgomery & Pool Union »v. Forden 
Overseers ss) 20 J. P. 696; Holborn Union v. St. 
Leonards, Shoreditch, Vestry (1873), 28 L. T. 106. 

260. .|—By two local Acts, the 





house of industry for the M. & P. district was 
exempted from the poor rate. These two Acts 
were repealed by a local Act, which by sect. 2 
enacted that the guardians should be entitled to 
hold & enjoy the house of industry, etc., subject 
to the rents, reservations, covenants, etc., in the 
grants & conveyances thereof, & should be subject 
to the payment, discharge & performance of all 
a & undertakings entered into, & all debts 
& demands as fully as the guardians would be in 
case this Act had not been passed :—Held: the 
oes from the poor rate was not continued 
thereby, & it having ceased the house of industry 
became liable to such a rate.—MONTGOMERY & 
Poo. Districr UNION v. FORDEN (1856), 27 L. T. 
O.S. 167; 20 J. P. 596. 

261. ——— Buildings exempt under local Act— 
Sale of buildings for use as workhouse.|—By a 
local Act for the relief of the poor several parishes 
were united, & directors of the poor of the united 
parishes were to be elected; & power was given 
to the directors to purchase land & build thereon 
for the purposes of the Act, & it was provided that 
in all future rates such land or buildings should 
not be assessed at a higher value or improved rent 
than the same were at the time of purchase; nor 
should the buildings to be purchased or erected in 
pursuance of the Act ever be assessed to the 
window tax, or any other tax that the same 
premises had not been charged with previous to 
the Act. Directors were duly appointed under the 
Act, & in 1793 purchased land & built a workhouse 
thereon which was used for the purpose of the 
united parishes until 1839. By an order of the 
Poor Law Comrs., Nov. 1836, the above union of 
parishes was dissolved, & another formed by the 
name of the Worcester Union, consisting of the 
several parishes united under the local Act, 
together with four other parishes; &, by another 
order, the Comrs. directed the guardians of the 
Worcester union to purchase the workhouse & 
ground from the directors of the united parishes 
under the local Act; &, by a third order, 
empowered the directors to sell the same to the 
guardians. The purchase was accordingly made 
in 1839, & the premises have ever since been used 
by the Worcester union solely as a workhouse 
under Poor Law Amendment Act, 1834 (c. 76), 
for the Worcester union :—Held: the premises, 
being no longer used under the local Act, were 
liable to be rated at their improved rateable value, 
& the exemption in the local Act ceased.—R. v. 
WORCESTER UNION (1853), 20 L. T. O. S. 275; 
1 W. R. 146. 

262. Limitation of rateability under local Act—— 
Workhouse used & occupied for poor of particular 
parish— Maintenance of paupers from other 
parishes—Continuation of limitation.|—-By a local 
Act, it was provided, in effect, that the workhouse 
of the parish of St. Luke should not be liable to 
be rated to any greater amount than it was at 
that time assessed at, ‘‘ during such time & 80 
long as the same shall be used & occupied” for 
the purposes of the poor of St. Luke’s parish. In 
1868 the parish of St. Luke was added to the 
Holborn Union, & since that time the workhouse 
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has been, with others, for the common use of the 
union, &, under the powers conferred on the Poor 
Law Comrs. by Poor Law Amendment Act, 1834 
(c. 78), 8. 26, the poor of the union have been so 
classified that many of the poor of St. Luke’s 
parish are maintained in its own workhouse, whilst 
some of the poor of St. Luke’s parish are main- 
tained in the workhouses of other parishes of the 
union, & some of the poor of other parishes are 


maintained in the workhouse of St. Luke’s parish. 
Notwithstanding this, & notwithstanding that the 
Union Chargeability Act, 1865 (c. 79), charges all 
the cost of the relief of the poor upon the common 
fund of the union :—Held: the workhouse of St. 


Luke’s parish still continues to be “used & 


occupied ”’ for the purposes of the poor of St. Luke’s 


parish, within the original Act, & its exemption 


from a higher rateability, conferred by that Act, 
still continues.— HOLBORN UNION v. St. LEONARDS, 
SHOREDITCH VESTRY (1873), 28 L. T. 106; 37 
J. P: 634; 21 W. R. 541. 


aun aon :—Reld. Klett v. Camberwell Vestry (1896), 60 


SUB-SECT. 7.—CIIURCHES AND OTHER PLACES 
OF WORSHIP. 


See Poor Rate Exemption Act, 1833 (c. 30), s. 1. 

263. Meeting house—Rateability of minister.)— 
Preacher at meeting house not liable to poor rate. 
—R. v. St. THOMAS, SOUTHWARK (INITABITANTS) 
(1727), 2 Stra. 745; 93 E. R. 823. 

264. -.|—R. v. REED (1728), Fortes. 
Rep. 306; 2 Sess. Cas. K. B. 58; 92 BK. R. 864. 

265. College chapel.}—~OxForD Poor RatTrE 
CasE, No. 326, post. 

266. Necessity for exclusive user as place of 
worship—Mission hall.]—-The Great Assembly ITall, 
Mile End Road, was built for the purposes of the 
Tower Hamlets Mission, & was duly certifled for 








PART I. SECT. 4, SUB-SECT. 7. 


266i. Necessity for erclusive wser as 


place of uworship—Mission hall.j— SAVE CORPN. 0. 


n. Ixemption — Premises 
wih place of worship— Paddock.) -- 
BEaRUP (1890), 16 8B. §), 
V.L. lt. 658.—AUS. 
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public religious worship. Applt., who was 

as the occupier, received no ponte & inate 
pont or advantage from the occupation. The ct. 
ound, on the facts, that the Hall was not 
exclusively appropriated to public religious wor- 
ship :—Held: the building was not exempt from 
rateability under Poor Rate Exemption Act, 
1833 (c. 30), although applt. received no rents & 
derived no profit or advantage from the occupation. 
—CHARRINGTON v. MILE END OLD Town HAMLET 
(1891), Ryde Rat. App. (1891-93) 14. 

267. Disused chapel.) — A building, de- 
scribed as a disused Wesleyan chapel, had up to five 
years ago, when a new church was built, been used 
ag a church. The premises were now used on 
Sundays for a Sunday school, & on week nights 
for religious services. A debating society met 
therein, & there had also been held therein a 
political meeting, an at home in connection with 
the church work & entertainments open to the 
public were given for which a charge for admission 
was made. The moneys arising therefrom were 
applicd by the owners to meet the expenses of 
the church. The premises had not in fact been 
rated for the relief of the poor. Expenses having 
been incurred by the local authority in executing 
private street: works :—Held: the premises were 
not a place exclusively appropriated to public 
religious worship & were not by law exempt from 
rates for the relief of the poor, & did not come 
within the exemption in 55 & 56 Vict. c. 57, 8. 16, 
& the owners were liable to the expenses of the 
private street york = Wa ean cite lA URBAN 
District COUNCIL tv. GREENWOOD (1911), 105 1. Ty 
547; 755. P. 541, OL. G. R. 1148. 

Effect of beneficial occupation.| - See Sect. 2, 
sub-sect. 3, B. (c), ante. 

Liability of churchwardens.|—See EccLRsiAs- 
TICAL Law, Vol. XITX., p. 201, Nos. $28, 829. 





—Held: tho hall was not oxempted 
under the provisions of Law 17, $893, 
from the payment of rates.-- 


occupied 


STANGER LOCAL Boarp o. WKSLRYAN 


COLLEGE STREET UNITED FREF CHURCH 
v. EDINBURGH PARIBH CoUNCIL (1901), 
3 F. (Ct. of Sess.) 414.—SCOT. 


k. Church wsed as school on 
week days.)——Held : the words “ used 
exclusively for public worship "’ qualify 
the word “ churches ”’ in Local Govern- 
ment Act, 1906, s. 131 (1), & land 
occupied by a church in which on week 
days a day school was conducted for 

rofit is not exompt from taxation.— 

ELLY v. WILLOUGHBY MUNICIPALITY 
(1912),128. R. N.S. W. 652; 29N.8S. 
Ww. WwW. N. 165.— AUS. j 


A -J—In a atatute which 
exempta from taxation buildings 








‘used exclusively for the regular 
stated places of worship of any religious 
deno ation & for ohbhurch ur- 
poses,’’ the term ‘* exclusively *’ does 


not mean that the services of the con- 
tion must be held in that par- 
cular place to the exclusion of all 
other places, but it means that the 
building must not be used for any other 
urpose than as a place of worship 
or the congregation.—-CANADA WEST 
SECURITIES CORPN. v. CITY OF WINNI- 


PEG & SINKING FUND TRUSTEES 
(Man.) (1922), 66 D. L. R. 591 ; [1922) 
1 W. Ww. R. 788.—CAN. 


m. -———.}—In order that property 
should be exempted from the police 
rate leviable under Belfast Improve- 
ment Act, 1845, as being a ‘“‘ build 
erected & used for public worship,” 
it is not necessary that the erection & 
user should be exclusively for such 
purpose; it is sufficient that this 
should be the main & pracips. pur- 


SOCER vw. BELFast RDER, 
1913] 21. R. 489.—IR. 


eee eee Clergyman’s reaidence.) 
—The land of which a rectory, pres- 
bytery, manse or parsonage is built, 
whether it is some distance from, or 
in close proximity to the church to 
which the rectory belongs, is not 
land occupied by & in connection with 
the church as a building & is, thero- 
fore, not exempt from taxation under 
Local Government Act, #. 131 (1) (¢).-— 
NortTH SYDNEY MUNICIPALITY 1. 
GoppARD (1909), 9S. R. N.S. W. 732 ; 
26 N. 8. W. W. N. 137.—-AUS. 

p. —— ——— Sunday school buildings. } 
—CITY OF VICTORIA v. CHURCH OF OUR 
LORD IN VioTorta (1915), 32 W. L. ht. 
$30; 9 W. Ww. R. 173 ; 2h D. lL. h. 
617; 22 B.C. R. 174.—CAN. 

q. — -  —.]) Re MELVILLE 
PRESBYTERIAN CHuROH (Ont.), [1926] 
4D. L. R. 1149.—CAN. 

Yr. Sexton's Anker seas 
A house occupied by the sexton of 4 
Roman Catholic Church, which had 
formerly been used as a schoolhouse, 
& was not attached to the church or 
within the church grounds :—Held: 
not exempt.— FARMER v. VALUATION 
Compr. (1904), 39 I. L. T. 59.—IR. 


t. Church hall used narily 
for recreational purposes.}—NORTHERN 
TRELAND VALUATION COMRA. v. FISHER- 
WICK PRESBYTERIAN CHURCH TRUS- 
TEES, (1927] N. I. 76.—IR. 


a. -+~A hall owned 
by the Trustees of the Wesleyan Church 
was used on Sundays as a Sunday 
School & at other times for lecture., 
entertainments, & meetings, aj] of 
which were not exclusively purposes 
connected with the work of the Church : 























CHURCH TRUSTEES (1026), 47 N. L. BR. 
oa, --§, AF, 

3 -——-~.) --JIeld : a reasonable 
arca of land round a church must bo 
treated as used in conneetion therewith 
& Is exempt from munleipal rater.—~ 
SOMERVILLE v0. KIAMA MUNICIPALITY 
(1910), 10 S&S R. N.S. W. 363; 27 
N.S. W. W.N. 100.—AUS, 

GC. —.J- Caae stated to deter- 
mine whether lands & buildings not 
being churches or places’ of worship, 
or the sites actually occupled hy the 
Kamo Were exempt from taxation under 
Assessment Act, R. 8S. 1900, «. 73, 
s.4:—Held: not exempt.-—CATHOLIO 
BKPIBCOPAL CORPN. OF ANTIGONISH 1. 
RICHMOND MUNICIPALITY (1911), 9 
Ii. L. HK. 478.-—CAN. 

d. — — Land on whitch place. of wor- 
ship stands.|--Exemption in Muntelipal 
Act (British Columbia), «. 197 (1), 
applies to the land upon which a bulld- 
ing of the description mentioned is 
crected as well as to tho fabric ftaolf. 
—VIcTORIA CITY CORPN. t. VANCOUVER 
sae (Be.), [1921] 2 A. C. 384, PLC. 


Decent mate 


wee geome 


a3 /——-——,J-~Where only part of 
a building is used as a place of public 
worship & other parta are used for 
other purposes, only a proportionate 
part of the land on which the building 
stands is exempt undor City Act, 
R. 8S. 8., 1920, c. 86, 8. 411, from 
taxation.—HonGeE v. Moose Jaw Ciry, 
{1925} 1 W. W. It. 948.-—-CAN. 
f. —~-—.]}-—Assessment Act, 1866 
q. 8, clearly exempta church & school 
roperty from local as well aa other 
xe8.— HAYNES v. COPELAND (1868), 
18 C. P, 150. ~—OAN. 
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Sect, ca instances: Sub-sects. 8, 9 & 


SUB-SECT. 8.—COMMONS—RIGHTS OF. 


268. Whether rateable—Mere rights of com- 
mon.]—-The burgesses of Nottingham, & the 
occupiers of ancient messuages there, had as such, 
for a certain portion of the year, a right to turn 
cattle into certain fields, & to exclude, during that 
period, the owner of the soil:—Held: this was a 
mere right of common, & not rateable to the relief 
of the poor.—R. v. CHURCHILL (1825), 4 B. & C. 
7150; 6 Dow. & Ry. K. B. 635; 3 Dow. & Ry. M.C. 
813; 107 E. R. 1240. 

Annotations :-—Reftd. Medland & Brown vw. Paine (1858), 
23 J. P. 39; Johnson v. Barnos (1873), L. Rh, 8 C. P. 
527. Mentd. Cox v. Glue, Cox v. Saint, Cox v. Mousley 
(1848), 12 Jur. 185. 

269. ———.]—Where a corpn. was seised in 
fee of certain uninclosed lands, which were stocked 
with the cattle of the resident burgesses, or the 
widows of such, who alone were permitted by the 
burgesses to claim such right, & also by poor 
parishioners, who were admitted to such enjoy- 
ment from charity ; & such lands were altogether 
omitted out of the poor rate; the sessions on 
appeal by one who had given notice of his objection 
to the parish officers, & to the corpn. as the party 
interested undcr Poor Rate Act, 1801 (c. 23), s. 6, 
having quashed the rate, this ct. confirmed that 
order.—ht. v. ABERAVON (INHABITANTS) (1804), 5 
East, 453 ; 102 4. R. 1144. 

Annotations :—Expld. R. v. Watson (1804), 5 Kast, 480. 
Consd. R. v. Brooke (1829), 9 B. & C. 915. Refd. R. v. 
Alnwick Corpn. (1839), 9 Ad. & El. 444. 

270. ——.|—By immemorial user, & 
grants of various dates by the lords of the soil to 
the corpn. of A., the freemen of A. & their widows 
were entitled to have common of pasture & turbary 
in A. moor, paying a fixed rent, & to cut peat, 
furzes & brushwood, with liberty to get limestone, 
slate & freestone, to dig clay, burn bricks, take 
flags, whins & wattles, to dig & take sand, gravel, 
& marl] for the use of the freemen in certain parts 
of the moor, & to erect limekilns & herds’ houses 
where the lord’s bailiff & the corpn. should think 
fit. The corpn. made by bye-laws to regulate the 
stints, appointed moor grieves to enforce them by 
distress, etc., & persons to hoe & burn whins, gather 
stones, & drain & sow grass. The lord of the soil 
had a right to grant licences to make bricks, get 
clay, make washpools & win ironstone, coals, & 
limestone, but not to grant the herbage of the 
moor; nor did he depasture cattle there :—Held : 
the interest of the freemen was substantially that 
of commoners only, & the corpn. was not rateable 
to the poor in respect thereof.—R. v. ALNWICK 
OorRPN. (1839), 9 Ad. & El. 444; 1 Per. & Dav. 
343; 2 Will. Woll. & H. 72; 8 L. J. M. C. 50; 
112 H.R. 1279. 

271. Herbage & pannage.|]—It is not 
settled, whether the herbage & pannage of a forest 
are rateable under Poor Relief Act, 1601 (c. 2).— 
JONES v. MAUNSELL (1779), 1 Doug. K. B. 302; 99 
BE. R. 195. 

272. ——— Allotments substituted for common 
rights.]—On inclosure of a waste in the parish of A., 
on which the landowners of B. had a right of 
common appurtenant, the allotments given in 
lieu of that right shall be assessed to the poor in 
the parish of A.—KEMPE v. SPENCE (1779), 2 Wm. 
Bl. 1244; 1 Bott, 65; 96 E. R. 733. 
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273, ——— Commons let exclusively to appointed 
burgesses. ]—-R. v. Watson, No. 49, ante. 

274. -}—An inclosure Act having 
vested the aftermath of a certain meadow in 
trustees, in trust for the burgesses & principal 
householders of Tewkesbury, freed from all other 
interest in the same; with power to let the same, 
or any part or parts thereof, annually, to any per- 
son or persons for the best rent, & also to let it 
in pastures, for horses, cattle, & sheep, to different 
persons, at such rates, & subject to such regula- 
tions as the trustees should appoint ; or by writing 
under their hands & seals to demise the same for a 
term of years, etc.; & that the rents & profits 
should, after payment of all charges, be divided by 
the trustees amongst the objects of the trust :— 
Held: the trustees, not having let the aftermath to 
any persons for any certain term, or in any certain 
proportions, but having let it out, as it was called, 
in pastures, at so much a head for horses, cattle, & 
sheep, to various persons, must themselves be 
taken to be the occupiers of the land, & were 
consequently rateable for the same.—R. v. 
TEWKESBURY (TRUSTEES FOR BURGESSES) (1810), 
13 Hast, 155; 104 EH. R. 327. 

Annotations :—Apld. R. v. Sudbury Corpn. (1823), 1 B. & C. 
389; R. wv. York Corpn. (1837), 6 Ad. & El. 419. Refd. 
R. v. Alnwick Corpn. (1839), 9 Ad. & El. 444; R. v. 
Kensington (1840), 4 Per. & Dav. 327. 

275. Commons controlled by corporation 
—Surpius proceeds distributed — Among non- 
using burgesses.]—- Where a corpn., consisting 
of a mayor, aldermen, & twenty four capital 
burgesses, was seised in fee of certain pasture lands, 
& appointed a ranger to keep the keys of the gates, 
clean the ditches, preserve the fences, & impound 
cattle trespassing thereon; &, at a ct. held 
annually, made such regulations concerning their 
pastures, & the number of cattle each burgess 
was to turn on, & the sum to be paid in respect 
thereof, which money, after deducting the expenses 
of management of the land, was distributed among 
the burgesses who did not turn on :—Held: the 
corpn. were liable to be rated to the poor, as the 
beneficial occupiers of these pastures.—R. v. 
SupBury Corpn, (1823), 1 B. & C. 389; 2 Dow. & 
Ry. K. B. 651; 1 Dow. & Ry. M. C. 343; 107 
KB. RR. 145. 

Annotations :-—Apld. R. v. York Corpn. (1837), 6 Ad. & El. 
419. Refd. R. ». Alnwick Corpn. (1839), 9 Ad. & EI. 
444; Winstanley v. North Manchester Overseers, [1910] 
A.C. 7; Roberts v. Poplar Assmt. Com., [1922] 1K. B. 25. 
276. J|—The soil of a common is 

vested in the municipal corpn. of L., as lords of 

the manor, & each of the freemen, if resident 
within L., is entitled, as a personal privilege, to 
turn, at all times, on the common two head of 
cattle. The corpn. repair the fences of the 
common, & preserve the rights of the freemen from 
being infringed ; they appoint & pay out of the 
corporate funds a commons warden to check 
illegal stocking, & to inflict fines on those who 
illegally put in stock; part of the fines are paid 
to the corporate funds, & part to the commons 
warden; the corpn. derive no benefit whatever 
from the common, but are losers by appointing 

& paying the commons warden :—Held: the 

corpn. were not rateable to the poor rate in respect 

of the common, as, although they were owners 

& occupiers, it was subject to a profit @ prendre in 

the freemen which exhausted the whole value of 

the occupation.—LINCOLN CORPN. v. HOLMES 


CoMMON OVERSEERS (1867), L. R. 2 Q. B. 482; 8 




















PART I. SECT. 4, SUB-SECT. 8. 
§. Whether rateable—Turbdary.}—A 
right of taking turf may be a separate 


rateable hereditament apart from the 
lands on which it is reised. 
is jurisdiction under Valuations 
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M. C. 73; 16 L. T. 739 ; 
15 


L. J. 

W. R. 786. 

- R. « Rh ey Ry. (1869), L. R. 
5 A Hare v. rt f Overseers (1881), 7 
. 223; L. C. C. v. Lambeth Overseers, {1896} 2 
5; Winstanley o. North Manchester Overseers 
A. C. 7; Roberts v. Poplar Assmt. Com., (1922) 


SuB-SEcT. 9.—CourRT Hovusss, ETC. 


277. Assize courts.}] —R. v. WORCESTERSHIRE 
JJ., No. 97, ante. 

278. -]——Under a local Act the justices of 
the peace for the county of C. built court houses 
in the city of C., which were used solely for the 
Mart ett of holding the assizes, quarter sessions, 
& the public meetings of the justices of the county, 
& the meetings for transacting the public affairs & 
business of the county, & the expenses were paid 
out of the county rate :—Held ; the word occupier, 
Public Health Act, 1848 (c. 63), s. 88, was used in 
the same sense as in Poor Relief Act, 1601 (ce. 2), 
& therefore the county justices were not rateable 
occupiers, & the court houses were not assessable 
to a district rate under Public Health Act, 1848 
(c. 63), s. 88.—HODGSON v. CARLISLE LOCAL 
BoaRD OF HEALTH (1857), 8 FE. & B. 116; 120 
BK. R. 433; sub nom. HODGSON v. CARLISLE LOCAL 
BoaRD OF HEALTH, REDIN v. SAME, WILKIE 1. 
SaME, 21 J. P. Jo. 421; sub nom. R. v. Wopason, 
29 L. T. O. S. 246; 4 Jur. N.S. 160. 

Annotations :—Apld. Lancashire JJ. v. Stretford Overseers 
(1858), B. B. & HE. 225. Consd. Mersey Docks v. Cameron, 
Jones v. Mersey Docks (1865). 11 H. I Cas. 443. Apprvd. 
Whenman v. Clark, [1916] 1 K. B. 94. v 


Barelay (1881), 8 Q. B. D. 306; Goomber v. Berks JJ. 
ees ot ae Cas. 61; Lewis v. Durham Union (1904), 


279. -{ -— LANCASHIRE JJ. tv. CHEETHUAM, 
No. 98, ante. 

280. j}—R. v. Sr. MARTIN’s, LEICESTER 
(INHABITANTS), Rt. v. CASTLE V1IEW, LEICESTER 
(INHABITANTS), No. 427, post. 

281. -] — The justices of a county in the 
due exercise of statutory powers erected assize cts. 
with the usual rooms & offices, & a county police 
station with the usual offices & accommodation for 
constables living there & for prisoners. ‘The land 
on which they were built was conveyed undcr 
21 & 22 Vict. c. 92, to the clerk of the peace to 
hold to him & his successors for ever upon trust 
for the construction of a police station & otherwise 
for such uses as the county justices should from 
time to time order. The buildings formed one 
block & were used for the administration of justice 
& for police purposes. Parts of the buildings 
were also used for holding county & committee 
meetings & various other occasional purposes, 
but no rent or profit was received or made in 
respect of the buildings or any part of them. 

entertain no doubt that the occupicrs of 
buildings used as cts. of assize or as county police 
stations are within the privilege of the Crown & 
are therefore not liable to be rated under Povr 
Relief Act, 1601 (c. 2), 8. 1 (LORD WATSON).— 
CooMBER v. BERKS JJ. (1883), 9 App. Cas. 61 
638 L. J. Q. B. 239; 50 L. T. 405; 48 J. P. 421 


32 W. R. 525; 2 Tax. Cas. 1, H. lL. 

Annotations :-—Folid. Nicholson ». Holborn Union Assmt. 
Com. (1886), 18 Q. B. D. 161. Gonsd. Tunnicliffe v. 
Birkdale Overseers (1888), 20 Q. B. D. 450. Apld 

Wixon v. Thomas, Lambert v. Thomas, Burrows 0 

Thomas, [1911] 1 K. B. 43. Refd. Bray v. Lancashire 
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JJ. (1889), 22 Q. B. D. 484; 

Talon Amat Com. ti8at CL me 5S; 

County Council ». St. George’s Union Arsmt. Com. 

[1807] 1 @. B. 64; Oxford University », Oxford Corpn. 

No. D4! 02), Ryde & K. Rat. App. 87; Metropolitan 

eat In Lee Board v. Sheedy, [ioe A. G. 899, entd. 

Hornsey U. C. v. Hennoll, (1902] 2 K. B. 73: A.-G. v. 

De Keyser’s Royal Hotel, {1920} A. C. 508, 

282. Apartments of masters in Chancery.]- 
The masters in Chancery are not rateable as 
occupiers of their respective apartments in 
Southampton Buildings under a local Act.— 
HOLFORD v. COPELAND (1802), 3 Bes. & P. 129; 
at y RK. rr a 

nnotations :— - R. t She ‘ 

hk. v. Tample (1853), 1 C. Lu. AMET: Garten. Lydtord 

Oversocrs (1854), 18 Jur. 352; Do la Becho rv. St. James’s, 

Westuninster (1855), 24 L. J. M. ©. 74. 

283. County court.|—The treasurer of a county 
ct. was lessec, under County Courts Act, 1846 
(c. 95), s. 48, of a building used for the ct. house, 
& for other purposes of the County Courts Act, 
1846 (c. 95), exclusively :—Held: neither the 
treasurer, nor any once else, had such an occupation 
of the building, as to be Hable in respect thereof 
to poor rate, under Poor Relief Act, 1601 (c. 2).— 
R. v. MANCHESTER OVERSEERS (1854), 3 Ik. & B. 
3363; 20. L. R. 974; 231. J. M.C. 483 22 L. 1. 
O.S. 2411; 18 J. P. 2183; 18 Jur. 2607; 118 H.R. 
1167. 

Annotations :—Consd. Hodgson t. Carlisle L. 2, of Health 
(1857), 8 BE. & B. 116 eld. Lancashiro JJ. «. Strot ford 
Overseers (1858), 4 Jur, N.S. 1274: Mersey Docks 0, 
Cameron, Jones v. Mersey Docks (1865), 11 H. L. Cas, 
443; Coomber «. Borks JJ. (1883), 9 App. Cas, 61; 
Lewis tv. Durham Union (1904), 90 Ll. T. 383. 

284. Middlesex sessions house.|]— sy an Act 
passed in 1777 justices were pe sah to buy 
land & build a sessions house, which was not to 
be rated at a higher figure than the assessment of 
the site at the date of the Act. In 1879 the justices, 
acting under further statutory powers, bought 
additional land, & built. additions & enlargements 
to the sessions house. The sessions house with the 
additions was used solely for the administration of 
justice, the performance of the Queen's service, 
& the discharge of the public business of the county. 
An officer employed in the business of the sessions 
resided on the premises with his family. From 
1777 to 1879 the sessions house was rated at the 
assessment of 1777. Afterwards the assessment 
was raised & the justices appealed :—//eld: the 
buildings being used for public purposes connected 
with the govt. of the country were not liable to be 
rated to the pvor rate, for the case came within 
the principle of Coomber v. Berks JJ., No. 281, 
ante, & neither the provisions of the Act of 
1777, nor the fact that a rate at the valuation 
named in that Act had been acquiesced in & paid, 
deprived the justices of their right to contest the 
rateability of the premises.—-NiCcHO1sON v. LIo1- 
RORN WNION ASSESSMENT COMMITTEE (1886), 18 
Q. B. D. 161; 561. J. M. C. 54; 55 1. T. 775; 
51 J.P. 841; 35 W. R. 230; 3T. L. RR. 174, D.C, 

ion :—N.F. Worcestershire County Council v, 

A oeccaten Union, [1897] 1 Q. B. 480. 

Property occupied for public purposes.) .~ See 
Sub-sect. 24, post. 


ee ee ee 


SuB-sEcT. 10.—CROWN PROPERTY. 
A. In General. 
285. General rule—Not Hable.]—Stables rented 
by the colonel of a regiment, by order of the 


1920) 8. C. 548; 57 Bo. L. Tt. 496; 
11920} 26. L. I’. 27.-~SCOT. ; 
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Sect. 4.—Particular inatances: Sub-sect. 10, A.] 


Crown, for the use of the regiment, the colonel not 
using them for his own horses, nor occupying them 
at all, are not liable to be rated to the relief of 
poor. 

The possessions of the Crown or of the public 
are not rateable—AMHERST (LORD) v. SOMMERS 
(LORD) (1788), 2 Term Rep. 872; 1 “Bott, 164 ; 


100 BE. R. 200. Boke ; 
Expld. reall o. or (1790) 
Consd. Holford v. Co : ; ne 
126 “iste e errott 1803). an 130?) os 


a Ng 


Term Rep. 497; R. 
Corpn 0. 


erm. Le 21; B 

Poor v. Ge 1836), 5 Ad. Hl. 1; Re Birmingham New 

Ex p. Birming Overseors we (1849), 13 
Jur. 357 ; Ro  eadehee G (1860), 2 1. & & B. 836: Coomber 
(ies ), 9 App. Cas. 61; Bra - ancas 
JJ. (1889), 2 B. D, 484: Lewis v. Durham Union 
Qi 904), 90 L. T "383. Drecta: Morrell v. Martin (1841), 

Man. & G. 581. 


286. -}—(1) The Crown not being 
named in Poor Relief Act, 1601 (c. 2), is not bound 
by its enactments. Property therefore in the occu- 
pation of the Crown, or in that of persons using it 
exclusively in & for the service of the Crown, is 
not rateable to the relicf of the poor. The statute 
is, in its provisions, gencral inclusive, & no 
other principle applying to create an exemption 
from those provisions, all property capable of 
beneficial eater & which if let to a tenant 
would be capable of producing rent, is liable to 
be rated, though in the hands of trustees who 
occupy it under Acts of Parliament for the mainte- 
nance of works declared to be beneficial to the 
fom though such trustees derive no benefit 

om the occupation, & though the revenues 
arising from such occupation are exclusively 
applied to the maintenance of the works. 

(2) Trustees who were constituted by Acts of 
Parliament, ‘‘ The Mersey Docks Board,’ & were 
specially appointed to have the control of certain 
docks, etc., vested in them as such trustees, in 
order to maintain these docks for the benefit of 
the shipping gia ratpcerd the port of Liverpool, 
were therefore held liable to be rated as occupiers, 
though they occupied such docks, etc., only for 
the purposes of these Acts & derived no benefit 
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285 ix, 
still remains in tho Crown, the interest 
of the holder of a homestead claim is 
not subject to taxation by a munict- 
sesaie {Pers nore the holder personally 
IN MATSQUI MUNICIPALITY 
(1901), 8 3. C. R. 289.—CAN. L. 


RATES AND RATING. 


from the occupation. Recent Acts expressly 

declared that certain warehouses & of the 
docks, then for the first time erected & put under 
the control of the trustees, were to ba liable to 
rates. These Acts did not by implication declare 
that the other parts of the docks were not liable to 


rates. 

(3) The occupation to support a poor rate, must 
be “beneficial *’; that is, the occupation must be 
of property yielding, or capable of yielding, a net 
annual value; viz., a clear rent over & above the 
probable average annual cost of repairs, insurance, 
& other expenses, if any, necessary to maintain the 
property in a state to command such rent. 


(4) Where valuable property is sought to be 
exempted on the ground that it is occupied by 
bare trustees for public purposes, the public 
pees must be such as are required & created 

y the Govt. of the country, & are, therefore, to 
be deemed part of the use & service of the Crown. 
—MERSEY DOCKS v. CAMERON, JONES v. MERSEY 
Docks (1865), 11 H. L. Cas. 443; 20 C. B. N.S. 
56; 6 New Rep. 378; 35 L. J. M. C. 1; 12 L. T. 
643 ; 29 J. P. 483; 11 Jur. N.S. 746 ; "13 W. R. 
1069 ; 11 E.R. 1405, H. Ll. 3 on appeal from 8S. C. 
sub nom. MmRsEY Docks & HARBOUR BoarD ». 
JONES, SAME v. CAMERON (1861), 30 L. J. M. C. 
185, 239, Ex. Ch. 


Annotations :—As to @ ) Apld. R. a Le Martin’ a, Leicester, 
R. v. Castle View icester (18 2 B. 493; 
Greig ». Edinburgh University (18 (ise, L. R. 1 Sc. & Div. 

348; R. » McCann (1868) . 677. Consd. 


R. v. Oldham Corpn. (1 1868), L. 7 5 Q. B. 474 Apld. 
KR. ©. West Derby BA R. 10 Q. B. 283. Consd. 
Coomber ». Berks J $3 3),, 9 a Cas. 61; Martin »v. 
West Derby Assit. cot. (1883), 11 Q. B. D. igs. Apld. 
Tunnicliffe ». Birkdale Overseers (1888), Fea ak . D. 450; 
re ©. Chelmsford Union Assmt. (1 1891), 60 


J.M.C. 55. Consd. Perry v. Dames, Salemi e1 Eames, 
ep) 1 Ch. G58 : Middlesex County Council v. St. Georgeo’s 
Union Assmt. Com., [1897] 1 . 64; Lewis v. Durham 
Union (1904), 90 L. T. 383. efd. octane of State for 
India v. St. Mary, eters (1865), 29 P. Jo. oe 
Colchester v. Perey (1867 ae sap J. Hx. 172; 

Dakin (1870), L 4H. Essonden Cort n. v. 
Blackwood (1877), 2 ATID. Cas. re > Wworesstorahite ae 
Council v. Worcestershire Union ce Corn. 
Nicholas oe (1897), 66 L. J. o- 323; Oxteni 
Universit Oxford Corpn. (No. 1) vooa "Ryde & 
K. Rat. pp. 87; Metropolitan Meat Industry Board », 
11 A. "C. 899. _ bes ct page teed Dock 
k Trustec Penhallow 
Apia. Leith Harbour & Docks 
Yomrs. v. Inspector of the Poor (1868), L. R. 1 Se. & Div. 


285 xiv. ——-——, ]}—-TOWN OF KAM- 
BACK v. CANADIAN NORTHERN TOWN 
PROPERTIES Co., LTD., [1924] 8. C. R. 

285 xv. }~-Govt. prope 
in the town of St. Joba’ 8 is not be 
to assessment under 1 Geo. IV. c. 51.— 
Ree LIABILITY OF GOVERNMENT 
PERTY TO ASSESSMENT (1823), 1 Nfid. 
It. 318.—NFLD. 
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285 iv. -}—-Tho Crown is 
not table for nae al ae aesonsod ee A oleae ao ieae 285 xvi. —— oe in tho 
upon roperty 0 © ogssession oO e wh jure corone 
Pen lon of Can Canada —Ol ry oF QuEeBro (1901), 5 Terr. Le R. 190.—GAN. fabi © to be assessed for county cess 
CORPN. v. HR. (1886), 2 Hxch. CO. R. 285 xi, -———~.]—-The interest of & obaives, unless made so by yee 
450.—CAN. a homesteader in land re a parent cnactment.—GIBBONS v. aaa 38), 
bank became ves 6 Dominion e for 80 ol purports neg 
Govt. & a piece of land included therein OSLER v. COLTART A paul 7 Terr. L. R. the: possesion or ae Build the 
was sold a sag a taken for the 99; 6W.L. R. 5 AN. Crown, or in the possession or oeoure: 
ae urchase monoy, the mtgor. covenant- 285 xii. ——- aero CaLa@aRy & tion ot public servants of the Crown, 

to pay the taxes. Nothavingdone EpmMonton Lanp Co. & LooaL Im- in trust for the Crown & for public 
isan action to-ectaaigo the taxgalo? | Y'Ala. E.R 40s 12 W. Le Koti | gragh fusy com “Lowbatse “Caats 
—Held: the Crown having a benc- CAN v. WILSON (1846), 81. L. R. 413 ; 

a131LR4 8 ; 1 Ir. Jur. 301.—~ 


285 xiii. 





— al interest in in the and te we Wagexcunt 
ae" R. (1891), 19 8. OC. R. 610.— 


-}—Held : 
a ah “y . assessable, not bein 
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Pre Rife 3 Edw. VII. 285 
985 0. Nee QO), mais | & also because there is not declan been ex resaly Aeas ih liable 
R ‘help, 3 20 8. CO. BG. Rd CA —CAN. nothing to yemove the land from the by a local public Act: rol exem: : 
YAN ( , . : category of Pessal of the Crown from the burden of main 
285 vii. ——— ———.}—A.-G. v. CANA- exempt from tion.—Re SHIER toot pavement 0} opposite ite property. — 
DA SETTLERS LOAN & RUST CO. (1901), J. -) Lumps Co.’s ASSESSMENT roe ADVOO BaRBo . LANG 
7 Terr. L. R. eee 1910), 9 0. W.t R. 605 ; ; 140. L. R. 1866), § ‘Macph. aoph. (Ct. of oes. " 84; 39 
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17; Lancashire JJ. v. Cheetham Overseers (1867), L. RB 
8 Q. B. 14. Consd. R. v. Sherford eer x * oi ' _B. 
603; R.o. ep ancy Ry. (1869), L. R. 4 & B. 276. Kola. 
St. Thomas’s Hospital v. Stratton (1875), L. R. 7 HL, 
477. Consd. Essenden Corpn. v. Blackwood (1877), 2 
App. Cas. 574 Rae C. C. v. Erith Parish & Dartford Union 
Assmt. Com. est Ham v. L. C. C., St. George’s Assmt. 
Com. v. L. G, C., [1893] A. C. 562: Liverpool Corpn. v. 
West Derby Union (1905), 92 L. T. 467; Port of London 
Authority v. Orsett Union Assmt. Com., [1920] A. C. 273. 

fd. Income Tax Special Purposes Comrs. v. Pemscl, 
tty A. C. 531; Mary Clark Home Trustees v. Anderson 
(1904), 91 L. T. 457; Kingston Union Assmt. Com. v. 
Metropolitan Water Board, [1926] A. C. 331. As to 


3) Apld. Severn Na tion Comrs. v. Tewkesb 
P65) 29 J. P. 823. td. Lincoln Corpn. vo. Holmes 
Common Overseers (1867), L. R. 2 Q. B. 482. Go 


8% * e 
R. v. petro pet tan Board of Works (1868), 9 B. & 8. trae 
Morgan v. Crawshay (1871), L. R. 6 H. L. 304. Distd. 
Fe Leslie, R. v. Curzon (1882), 46 L. T. 159. Apld. West 
Bromwich School Board v. West Bromwich Overseers 
{i88s , 13 Q. B. D. 929. Consd. Mersey Dock & Harbour 

oard v. Lianeilian Overseers (1884), 14 Q. B. D. 770; 
L. C. C. v. Erith Parish & Dartford Union Assmt. Com., 
West Ham Parish v. L. C. C., St. George’s Assmt. Com. v. 
L. C. C., [1893] A. C. 662; L. C. C. v. Lambeth, [1896] 
2 Q. B. 35; Mersey Docks & Habour Board v. Birkenhead 
Assmt. Com., [1901}) A. ©, 175; Liverpool Corpn. v. 
reap iat Union Assmt. Com. & Withnell Overseers, {1913] 
A.C.197 ; Roberts v. Poplar ot ad Wigbbeg Borough Assint. 
Com., [1922} 1 K. B. 25. Refd. R. v. Sherwood (1867), 
L. R. 2 Q. B. 503; Metropolitan Board of Works v. West 
Ham Overseers (1870), L. R. 6 Q. B. 193; R. wow. Abnoy 
Park Cemetery Co. (1873), 42 L. J. M. C. 124; Hare v. 
Putney Oversecrs (1881), 7 Q. B. D. 223; Hicks v. Dun- 
stable Oversecrs (1883), 48 J. P. 326; Yates v. Choriton- 
Uy ae la pra e Union, Almond vw. Chorlton-upon-Medlock 

nion (1883), 48 L. T. 872; Dewsbury & Heckmondwike 
Waterworks Board v. Penistone Union Assmt. Com. 
Etta 16 Q. B. D. 585; Lambeth Overseers v. L. OC. C. 
1897), 66 L. J. Q. B. 806; Winstanley ». North Man- 
chester Overseers, [1910] A. C. 7; London City Corpn. 
v. Associated Newspapers, [1915] A. C. 674; Hackney 
B. C. v. Metropolitan Mian Board (1924), 131 L. T. 
136. As to (4) Consd. West Bromwich School Board v. 
West. Bromwich Overseers (1884), 13 Q. B. D. 929. Refd. 
Magee College Trustees v. Valuation Comrs. (1870), 19 
W. R. 328; Bray i Lancashire JJ. (1889), 22 Q. B. D. 
484. Generally, Refd. BR. v. Measor, etc., Kingston Bridgo 
Trustees (1862), 26 J. P. Jo. 309; A.-G. v. Black (1871), 
L. R. 6 Exch. 308; MR. v. Postmaster-General (1873), 28 
L. T. 337; Mersey Docks & Harbour Board v. Lucas 
(1883), 8 App. Cas. 891 ; Owens College v. Chorlton-upon- 
Medlock Overseers (1887), 51 J. P. 356; Marylebone 
Vestry v. Postmaster-General (1893), 21 W. RR. 4459; 
Farnham Flint Co. v. Farnham Union (1900), 83 L. 'T. 660 ; 
Glamorganshire Cana) Co. v. Merthyr Tydfil Union (1902), 
1L. G. R. 34; Hackney Corpn. v, Lee Conservancy Board, 
ee 2K. B. 541; ope Union v. Stead, Newport 

nion v. Green, [1907] 2 K. B. 460; Davies v. Seisdon 
Union (1908), 2 Konst. Rat. App. 546. Mentd. Dublin 
Corpn. v. M‘ Adam (1887), 2 Tax Cas. 387 ; Dillon v. Haver- 
Sai Corpn., (1891) 1 Q. B. 575; The Bearn, [1906] 


287, —— J—CLYDE NAVIGATION 
TEES v. ADAMSON, No. 407, post. 

288. -.}—Lerm Harsour & Docks 
Comrs. v. INSPECTOR OF THE Poor, No. 390, post. 

289. —.}|—The Comrs. of Works & 
Buildings were incorporated under certain statutes, 
& empowered to construct a bridge at Chelsea, 
& to borrow from the Treasury £120,000 on an 
assignment of the tolls. The Comrs. were 
authorised to take tolls, which were to be applied 
in payment of the expenses of the bridge, then 
in repayment of the sum borrowed, & when that 
had been repaid there was to be no toll charged for 
foot passengers. There was no ultimate appro- 
priation of any surplus :—Held: Comrs. were not 


TRUS- 

















2941. Government ofices.}—The lands 
of National Agricultural Industrial 
Association at Queensland, aa held in 
the years 1914 to 1917 inclusive, were 
rateable lauds under Local Authorities 
Acts, 1902-1913. — BrRisBaANE CITY 
CorPN. v. CowLEY, [1919] 8. R. Q. 


86.—AUS. 

294 fi. -/—-Lands vested in the 
Comrs. of the Govt. Savings Bank aro 
lands the property of the Crown within 
Local Government Act, s. 131 (d).— 
GOVERNMENT SAVINGS Bank COMR. 0. 
TemMoRA MUNICIPAL CoUNCIL (1919), 


W.N. 56.—AUS 
294 lil. 





WaR v. 


294 iv. 








ance Act, 18 


19 N.S. W. L. R. 111; 36 N. 8. W. 


.J—Land leased to a 
Comunissariat Officer on behalf of Her 
Majesty {8 exempt from taxation.-— 
PRINCIPAL SECRETARY OF STATE FOR 


U. C. R. 476.—CAN 


Her Majesty under Govt. Life Insur- 
86, & its amendmenta, & 
used as an office of the Govt. Life 
Insurance Department, are not rate- 
able property under the Rating Act, 
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liable to be rated to the relief of the poor, as they 
were in occupation of the bridge as servants of the 
Crown, deriving themselves no benefit from the 
receipt of tolls, & were therefore exempt from the 
operation of Poor Relief Act, 1601 (c. 2), 8. L— 
R. v. MCCANN (1868), L. R. 3 Q. B. 677; OB. &S., 
33; 37 L. J. M. ©. 123; 19 L. T. 115; 32 J. P. 
579; 16 W. R. 985, Ex. Ch. 


Annotations :-—Mentd. Perry ev. Eames, Salar . E 
Mercers’ Co. v. Eames, (1891) 1 Ch. Goer Granene 
Fup weer seid ee B. 781; Cannon 

20, U. ntral Con 
Hota Oe ii. ontrol Board (Liquor Traffic), 


290. Royal woods & forests.] — Mandamus to 
the comrs. of woods & forests to compel them to 
pay poor rates for Crown lands in their occupation, 
refused.—R. ov. Woops, Forests & LANbD 
eae Comers. (1837), Will. Woll. & Dav. 

291. Royal palaces.|—R. v. Matrnews (1777), 
1 Bott, 140; Cald. Mag. Cas. 1. 


Annotations :—~ . Bute v. Grindall (1786), 1 Term Rop. 
338; Bertio v. Beaumont (1812), 16 Kast, 33. 


292. J—Leitn WHarsour & Docks Comrs. 
v. INSPECTOR OF THE Poor, No. 390, post. 

293. House of Lords.] — LeitH Harrnour & 
ies Comers. v. INSPECTOR OF THE Poor, No. 390, 

ost, 

_ 294. Government offices.) -——-Leira TTarnour & 

oo Comrs, v. INSPECTOR OF THE Poor, No. 890, 

post. 

295. Premises leased by Postmaster-General.]— 
(1) Houses, the property of a subject, were taken 
on lease by the Postmaster-General, & occupied as 
a post office, for the purposes of the post office 
revenue :—Held: the premises, being occupied 
by the servants of the Crown for public purposes, 
no one was rateable in respect of the occupation 
of them. 

(2) No property can be rated, unless there be 
a subject having a beneficial occupation in respect 
of which he may be rated (LonD OAMPBRLL, C.J.). 
—SMITH v. BIRMINGHAM UNION (1857), 7 Lb. & B. 
483; 83 Jur. N.S. 7603; LIOR. 18265 aub nom. 
R. vw. Smita, 26 bE. 3. M. OC. 105; 29 1. T. 0.8. 
76; 215. P. 601; 5 W. RR, 496. 

Annotations :—As tov (1) Refd. Secretary of Stato for India 
v St. Mary, Lambeth (1463), 6 Now Rop. 101; Morsey 
Docks v. Cameron, Jones v. Mersoy Dacks (1865), 11 
H. GL. Cas. 444; Coumber v. Borka JJ, (1883), 0 App. Cas. 
GL; Bray ». Lancashire JJ, (1880), 22 Q. B. D. 484; 
Lewls v. Durham Union (1904), 90 L. TFT. 383. Aa to 
(2) Apld. Smith v. St. Michacl, Cambridge Overseers (1860), 
3h. & K. 383. Generally, Retd. ltose », Watson (1804), 
10 WM, 255. 

296. Crown property subsequently becoming 
private property.|—A statute of 1812 enacted that 
a fixed composition in lieu of rates which had been 
voluntarily paid by the Treasury in respect of 
Crown property in the City of London should be 
paid every year for ever out of the consolidated 
custoins to the rate collectors, & that the premises 
should be exempt from all rates & assessments, 
though they might become private prope 
A statute of 1832 repealed so much of the Act of 
1812 as made the composition payable out of the 
consolidated customs, & enacted that the col- 





1894.—AUCKLAND CorPN. v. SPRIGHT 
(1895), 16 N. 4. lL. R. 651.—N.Z. 
296i. Crown property eubsequently 


becoming private property.|—CHUROR ¥, 
FgENTON (1880), 6 8. C. K. 239.—OAN. 


296 il. ———.]) — Tfield: land. con- 

Ciry OF LONDON (1864), 23 tracted to be urchaged from the Crown, 
but on art paid for, respect o 

-}—Buildingsa vested in which na Crown grant is iesued, is 


taxable under Taxes on Property 
Acta, 1876, 1878.—MURNE v. MORRISON 
(1882), 1 B. C. RR. pt. 2, 120.—OAN. 


206 fii, —-—-.}-The interest of a 
HA 2 
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Sect. 4.—Particular instances: Sub-sect. 10, A., B. 
& C.; sub-sect. 11.] 


lectors should collect the composition, & no more, 
from the occupiers of the property, which was 
about to be sold by the Treasury. The premises 
having become private a the occupiers 
were assessed to rates under City of London 
Sewers Act, 1848 (c. clxiii):—Held: upon the 
true construction of the arrangement made in the 
statutes of 1812 & 1832 the exemption applied to 
future as well as existing rates & assessments, & 
it was not affected by City of London Sewers Act, 
1848 (c. clxiii). 

There are three separate properties referred to 
in the Act of 1812, viz. the site of the old Custom 
House, which was about to be _ pulled down; 
houses & buildings in Lower Thames Street, 
which the Treasury was empowered to purchase 
as a site for a new Custom House; lands called 
‘‘ Legal Quays ’’ which were also then in private 
ownership, but about to be purchased by the 
Treasury ... according to the true construction 
of sect. 5 of the Act of 1812, & sect. 3 of the Act 
of 1832, resps. are excmpted from payment of the 
consolidated rate made by applts. in respect of the 
premises comprised within the sites of the old 
Oustom TIouse & Legal Quays (LoRD DAVEY).— 
LONDON CORPN. v. NETHERLANDS STEAMBOAT Co., 
([1906] A. C. 2638; 75 L. J. K. B. 7713; 93 L. T. 
566; 69 J. P. 443; 3 L. G. R. 1087, H. L.; affg. 
S. C. sub nom. NETHERLANDS STEAMBOAT Co. v. 
LONDON Corpn. (1904), 68 J. P. 377, C. A. 


Annotations :—Apld. Associated Newspapers v. City of 
London Corpn., {1916] 2 A. GC. 429. Reta. Associated 
er eaners v. City of London Corpn., (1914) 2 K. B. 


Occupation for public purposes.|—-See Sub-sect. 
24, post. 


B. Occupation by Crown Servanis. 


297. Whether exempt from Ilability — Occupa- 
Lae in respect of office.]|—R. v. Hurpis, No. 74, 
ante. 

298. ——— Necessity for exclusive user in service 
of Crown.|—The exemption from rateability to 
the relief of the poor of property in the occupation 
of persons using it for the service of the Crown 
applies only where the property is exclusively used 
for such service. 

A county council is liable to be rated to the poor 
rate in respect of premises vested in & occupied 
by them for the purposes of the administrative 
business of the county, although the same premises 
are also used by other persons for Crown purposes 
{quarter sessions].— WORCESTERSHIRE COUNTY 
OOUNCIL v. WORCESTER UNION, [1897] 1 Q. B. 
480; 66 L. J. Q. B. 323; 76 L.T. 1383 61 J.P. 
244; 45 W. R. 809; 13 T. L. R. 210; 41 Sol. Jo. 
293, 0. A. 

nnotation :— . Lowis v. rhat 
anne He Apld. Lowi Durham Union (1904), 90 


RATES AND RATING. 


209. ——— Exhibition rooms of Royal ger 
—The president, council, & members of the 
Royal peatemy of Arts were assessed to the relief 
of the poor of the parish of St. Martin in the 
Fields, as the occupiers of certain exhibition rooms, 
forming part of the building called the National 
Gallery, in Trafalgar square. The society, which 
was not a corpn., was instituted by George III., 
in 1768, for the express purpose of cultivating 
& improving the art of painting, sculpture, & 
architecture. The meetings of the society were, 
until a late period, held in part of the Royal 
Palace of Somerset House. The present apart- 
ments, which were appropriated to the society by 
William IV., are the property of the Crown. 
All the officers of the society are either actually 
selected & appointed by the Crown, or elected 
by the society, subject to the approbation of 
the Crown, & hold their places at the pleasure of 
the Crown. The treasurer, who reccives the profits 
& pays the expenses of the society, is appointed 
by Her Majesty, & his accounts are submitted to 
the keeper of the privy purse. At the commence- 
ment of the society, the King supplied the 
deficiency in their funds out of his privy purse, 
which, from the profits of the annual exhibition, has 
been of late unnecessary. The society has no lease 
or certain term of holding, but the Crown, as far as 
appeared from the case might at any time resume 
possession. There was no beneficial occupation by 
actual residence upon the premises rated, or any 
part of them, by applts. :—Held: the assessment 
could not be supported, as there was no beneficial 
occupation at all, apart from the purposes of the 
institution; & applts. were the mere agents of 
the Crown, for furthering the national & public 
object for which the property of the Crown was 
employed.—RH. v. SHEE (1843), 4 Q. B. 2; 3 Gal. 
& Dav. 80; 12 L. J. M. C. 538; 7J3. 7. 209; 7 


Jur. 810; 114 I. R. 798. 

Annotations :—Apld. R. v. St. George, Southwark, Bethlem 
Hospital Case, Bridewel] Hospital Case (1847), 10 Q. B. 
852. Expld. R. v. Baptist Minstonary Soc. (1849), 10 
B B. 884. Distd. R. vo. Temple (1852), 2 EK. & B. 160. 
xpld. Gambier v. pyatore Overscers (1854), 18 Jur. 

352. Folld. De la Beche v. St. Jamen’ Vestrymen (1855), 

Tek & B. 385. Refd. R. v. McCann (1868), L. R. 3 Q. B. 


300. Museum of Practical Geology.|— 
The Museum of Practical Geology, being in the 
exclusive possession of the Crown, for public 

urposes, is not liable to be rated to the relief of 
he poor.—DE LA BECHE v. St. JAMES’ VESTRY- 
MEN (1855), 4 KE. & B. 385; 24 L. J. M. C. 74; 
19 J. P. 180; 1 Jur. N.S. 375; 119 BE. R. 139; 
sub nom. R. v. DE LA BECHER, 3 C. L. R. 448; 24 
L. T. O.S. 210; 3 W. R. 161. 
Anon -—Consd. R. v. McCann (1868), L. R. 3 Q. B. 





Scientific, literary & art societies generally, 
see Sub-sect. 26, post. 
01. Premises occupied by governor of 
garrison town.}|—R. v. STEWART, R. v. STAINSBY, 
R. v. BRETON, R. v. Foster, No. 70, ante. 








urchaser from the Crown of lands 
gs taxable by a rural olbegip dapat f 
although the purchaser has not p d 


the whole purchase money payable to | cxempt 

the Crown, & the Crown not only (1868), 

holds the legal cstate, but has a bene- | AUS. 

ficial interest in the lands. — Prrr- 297 ii, ——— 
STONE v. HUNTER (1918), 33 W. L. R. | dence is 

61é; 9 W. Ww. R. 152.—CAN. of its 


PART I. SECT. 4, SUB-SECT. 10.—B. 
2071. Whether exempt irom ability 
—Occupation in respect of office. 
Where a certain house & lan which 
belonged to the Crown was occupied 


by a pllot with his family, the pilot 
being compelled by the Govt. to reside 
there :—Held : tho premises were not 29 

from rates.—Hxr p. TAYLOR 
7N. 8. W. 8. C. R. (L.) 407.— 





—Where 

rovided by the Govt. for one 

officers, such residence is rate- 
able if he be at liberty to forego the 
advantage & reside elsewhere ; 
where it is part of his duty to occupy 
the residence provided, it is not rate- 
able.—SanpHURST Clo 
(1876), 2 V. L. R. (L.) 


297 iii. —— ——.}—GawLER.CoRrNn. 


v. BALDWIN, [1907] S. A. L. R. 54.— 
AUS. 





7 iv. ——~-,}—An sropioyee of 
a departmont of the provin govt. 
who was required as a condition of 
holding his position to live in a certain 
house belonging to the province held not 
to be assessable under Assessment Act, 
C. A., 1924, c. 134, for municipal taxes 
with respect to such house.—Crry or 
BRANDON v. MOPHAIL (Man.), [1926] 1 
Ww. WwW. R. 934.—CAN. 
297 v. ———.) — ADVOCATE- 
GENERAL v. BEATTIE (1856), 18 Dunl. 
ee Sess.) 378; 28 Se. Jar. 308.— 


@ resi- 


but 





RPN. 0. CHORNLEY 
20 7 AUS. 


Part ].—Lrasintry to BE Ratep. 


302. —-—- Premises occupied by storekeeper.]— 
R. v. StEwant, R. v. STanszy, R. v. BRETON, R. 
v. Fostmr, No. 70, ante. 

303. Joint occupation by quarter sessions 
& county council.] — WorcrstersHire CouNTY 
CoUNCIL v. WORCESTER Union, No. 298, ante. 

304. Extent of exemption—Liability for excess 
over necessary accommodation—Quarters of com- 
manding officer—How liability estimated.|—R. v. 
STEWART, R. v. STAINSBY, R. v. BRETTON, R. v. 
FostTrr, No. 70, ante. 

Effect of beneficial occupation.]—See Sect. 2, 
sub-sect. 2, B. (f ), ante. 





C. Occupation by Private Individual. 
305. General rule—Occupier liable to be rated.] 


—PORTLAND (DUKE) OasE (1759), 1 Bott, 125. 
Auicaion -—Refd. Holford v. Copeland (1802), 3 Bos. & P. 


806. ——— Residence in apartments at 
Hampton Court Palace.|—R. v. Ponsonsy, No. 
186, ante. 

307. Tenants in ancient demesne.|-— 
The exemption of tenants in ancient demesne from 
Parliamentary taxes & tallages is limited to taxes 
granted oy Parliament to the Crown, & does not 
extend to local taxation levied, under the authority 
of an Act of Parliament, upon & for the benefit 
of particular portions of the community. Tenants 
in ancient demesne are not therefore, as such, 
exempt from payment of county rates.—lk. v. 
AYLESFORD (INHABITANTS) (1860), 2 E. & EF. 538 ; 
29 L. J. M. C. 83; 1 iL. T. 328; 24 J. P. 534; 
6 Jur. N.S. 297; 8W. 1K. 185; 121 E. R. 202. 











SUB-SECT. 11.—EASEMENTS AND LICENCES. 

308. Easement —- Enjoyment by statutory com- 
pany—River bed.|—By an Act of Parliament, 
certain persons were authorised to make the 
rivers Mersey & Irwell navigable from L. to IL., 
& to maintain such navigation; «&, for those 
purposes, to clear, cleanse, scour, open, enlarge, or 
straighten the river, & to dig & cut the banks, & 





to make new cuts, trenches, or passages for water , 


CORPN. 2. 
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sluices, locks, etc. , & to do all other things necessary 

for making & maintaining the navigable passage, 

first giving satisfaction to the owners of lands ; 

&, in consideration of the expenses to be incurred, 

the undertakers were authorised to take for their 

own proper use & behoof certain tolls. The 
undertakers made the river navigable, scoured & 
cleansed the same, & purchased lands for towing 

aths & cuts :—Held: (1) they were not liable to 

e rated to the poor for land taken for the purpose 
of the navigation, because they were not occupiers 
of that land, but had a mere easement in it; 
(2) they were liable to be rated for the new cuts ; 
(3) they were liable to be rated for the weirs, 
locks, & dams erected on their own lands.—kK. v. 
MeErsEY & InwernL NaviagaTIon Co. oF Pro- 
PRIETORS (1829), 9 B. & C. 95; 4 Man. & Ry. 
K. B. 84; 2 Man. & Ry. M. C.106; 71. J. 0.8. 
M.C. 70; 109 BE. BR. 36. 

Annotations :—-.18 to (1) Apld. R. wv. Aire & Calder Naviga- 
tion Undertakers (1829), 0 B. & C. 820. Folld. BR. «. 
Thomas (1829), 9 B. & (. 314. Distd, Elcetrie Tele- 
graph Co. v. Salford Overseers (1855), 11 Exch. 181. 

pld. Doncaster Union Assmt. Com. » M.S. & I. Ry. 

(1894), (1895] A. ©. 135, n. Consd. Liverpool Corpn, ¢. 

Chorley Union Assmt. Com. & Withnell Overseers, 

{1913) A. C. 197. Reld. Modland & Brown wv. Paine 

(1858), 23 J. P. 39: Holywell Union & Halkyn Varish 

Y, Halkyn Drainage Co., [1895) A. CG. 1173) Swanscn 

Harbour Trustees ¢. Swansea Union Asamt. Cont. (1907), 

1 Konst, Rat. App. 250. .fs fo (3) Refd. KK. v. North & 

South Shiclds erry Co. (1852), 1 EK. & B. 140. 

309. —--— -—---,] —- DONCASTER UNION 
ASSESSMENT COMMIETER v. MANCHESTER, SHEF- 
FIELD & LINCOLNSHIRE Ry. Co., No. 136, ante. 

310. —-—- ----- Towing path.| --~ DONCASTEn 
UNION ASSESSMENT COMMITTER v, MANCHESTER, 
SuEFFIELD & Linco tnsiime Ry, Co., No. 186, 
ante, 

311. — —- 
ORMSKIRK UNION ASSESSMENT 
MITTEE, No. 142, ane. 

312. —- — Use of foreshore.|~- Resp. was sum- 
moned as occupier for not paying a general rate 
in respect of certain property described in the rate 
book as “ foreshore used for bathing & enter- 
tainment purpeses.”” The property consisted of a 
long staging built on the foreshore, the staging 
being built of large piles bedded into conercto 


~~ ee 


Use of gas malins.} ---SourHyponrr 
1OM- 


a cee fe rete Yee a eat ee eenmniided 





through lands adjoining, & to build bridges, | foundations, & girders uniting the piles. Numbers 


ee tt “ie 
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. : v. SMITH (1913), 24 W. Lh. 
305 i. General rule—Occupier liable | W. W. R. 1219; 


Hints No. 195 Runau MUNICIPALITY | 


305 xii. ~~-- -——-.J--Ite TOWN O¥ 


R. 903; 4 | Cocnumanis & Cowan (1921), 64D. L. Re 





° . 34 on y. > 5( ° e ° 16 CAN. 
s ae rated.\|—Poo WONG & JEETHO oan, pet eters ack sith ect J—NortTu-WEST 
AUS, RE EEN ARRO UL Mestieat te Gli: $05 vil. ——-  ———.}—-Re Heinze Lumber Co., Lrp. v. Munrorpan Dis- 








the property of His Majesty is 99-—CA 
@ property o 8 esty ”’ : . 
occupied in any substantial degree for 305 viil. 





(1914), 20 W. L. Rt. 131: 
—~—,J—The interest 


TRICT OF LOCKERBIE, No. 540, [1926) 


20 B.C. R. 
1 1). Ta. it. 20; {1926] s. C. lt. 1505. ois 
CAN. 


private purposes, it is not ‘‘ used for 
public purposes ”’ & does not fall within 
the exemption in sect. 249 (1) of the 
Local Government Act, 1903, 8. 249 (1). 
-—FERNTREE GULLY SHIRE v. JOHN- 
STON, ([1909] V. L. R. 113.—AUS. 

306 iil. -l—Where the fce 
still remains in the Crown, the interest 
of the holder of a homestead claim is 
not subject to taxation by a munici- 
panty, although the holder personally 

——KING ©. MATSQUI MUNICIPALITY 
(1901), 8 B.C. R. 289.—CAN. 

805 iv. bea teoecateoe | 











—-Re Leace & 
City oF ToRONTO CORPN. (1903), 22 


Cc. L. T. Ooo. N. 406; 40. L. R. 614; 
1 QO. W. R. 661.—CAN. 


ae. ‘ nis ac Ln held ya 
own. y esty under a grazing 
permit :—Held: C. is liable to be 
assessed therefore at actual cash value 
of the lands, not of his interest therein. 
—Re CUNNINGHAM & WaAvucHOPE 
ScHooL Districr No. 952 (Sask.) 
(1909), 11 W. L. R. 399.—CAN. 











of a person in Crown Lands may be 
taxed, though that interest be nu 
more than that of a Jessoe.—McLEAN 
v. SOUTHERN ALBERTA LAND Co. 
(1915), 31 W. L. R. 725; 8W. W. Kh. 
1066.—CAN. 

305 ix. -jJ—Taxation, under 
the Rural agri ena Act (Alta.), of 
the occupier of lands under ng 
leases or Hioences from the ter of 
the Intertor, is not in contravention 
of British North America Act, s. 125. 
—_ UIS v. HaRDWIcK BROTHERS 
(Alta.) (1916), 34 W. L. KR. 852; 10 

© W. R. 1226.—CAN. 

305 x. -—--SMITH ov. VEK- 
MILLION HILIS ItuRAL CoUNCIL, [1916] 
2 A. C. 569, P. C.—CAN. 
land owned by a purchaser thereof 
from the Govt. of fonada is subject 
to assessment & taxation by a munici- 
pality under Assessment (Man.) 
s. 6, although no patent had been issued 
& the purchase money has not been 

in -—PIPESTONE %. HUNTER 
1919), 28 Man. L. R. 570.—CAN. 








owen tmnes = ere e 








PART I. SECT. 4, SUB-SECT. 11. 


k, Kasement -- Whether ratcaule.)--~ 
Scemble: the law of Ontario does not 
provide for the taxation of oasementa. 
76 ’ 13 O. Ww. ht. 305. —CAN. 

1--—— .J—An easement {is not 
subject to asscnsinent for taxes in con- 
nection with the servient tenement.— 
HUTCHINGS v. CAMPBELL, WILson & 
HoRNE, Lrv., [1924] 2_D. L. — its 








11924) 1 W. W. KR. 1070; 
L. It. 275.—-CAN. 

m. Use of  wharf.}--MEL- 
BOURNE CORPN. v. HowaRp SmirH Co. 


(1911), 13 C. L. R. 253.—AUB8. 

n. Ftight of way. Popery, 
purchased by railway oo. for right of 
way, but not used as such, assousrnent 
as of lands of private owners.—Re 
Crry oF EpmMonTon & CANADIAN 
PacrFic Ry. Co. (Alta.) (1907), § 
W. L. R. 786.—CAN. 

Wiraon & HorsSE Co., Lrp. 0. GREAT 
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Sect. 4.—Particular instances: Sub-secis. 11 & 12, 
A. (a) & (b), & B:) 

of bathing cubicles were placed during the season 
on the staging, & resp. took fees for bathing & 
for chairs. The foreshore had been demised to 
resp.’8 assignor by an indenture granting certain 
rights. Resp. contended that the indenture did 
not give occupation, but merely rights in the nature 
of an easement; & that his occupation, if any did 
not answer the description in the rate book :— 
Held: resp. was in occupation of the foreshore, 
both in fact & under the indenture, & his occupa- 
tion answered the description in the rate book. 

Ratcability depends upon occupation & not upon 
the title or right to occupy. If a person who has 
no title or right to occupy does occupy, he is 
rateable (LUSH, J.).—-MARGATE CORPN. v. PETT- 
MAN (1912), 106 L. IT. 104; 76 J. P. 145; 28 
TL. R. 1902; 10 L.G. R.147; Konst. & W. Rat. 
App. 327, D.C. 

Annotation :—Refd. Vernon v. Castle (1922), 127 LL. T. 748. 

313. Licence—Erection of railway bookstalls.]| 
—SMITH v. LAMBETH ASSESSMENT COMMITTEE, 
No. 157, ante. 

314. Permission to deposit excavated soil.) 
— East LONDON WATERWORKS Co. v. STRATFORD 
OVERSEERS (1901), 45 Sol. Jo. 261, D.C. 

Effect of exclusive occupation.|—See Sect. 2, 
sub-sect. 4, ante. 





SUB-SECT. 12.— EDUCATIONAL ESTABLISHMENTS. 
A. Schools. 
(a) In General. 


See Wducation Act, 1921 (c. 51), s. 167; Sunday 
& Ragged Schools (Excinption from Rating) Act, 
1869 (c. 40). 

315. Quaker school.] — By charitable subscrip- 
tions, bequests, etc., funds were raised, which were 
laid out partly in the purchase of a house & lands, 
vested in certain persons, in trust for maintaining 
a school. No child was admitted to the school 
whose parents were able to defray the expense of 
his education. Hach child paid £12 annually 
towards his expenses; but the average annual 
expense, with respect to each child, was £20, the 
difference being defrayed from the funds of the 
institution. No one resided in the house besides 
the children, & the officers & servants of the 
institution. The management was carried on by 
a committee who held their meetings in the house. 
Theo land was appropriated to the growth of vege- 
tables consumed in the household. The com- 


4 


Wrst SADDLERY Co., Lrn., [1921] 
Ww. W. R. 63; 16 Alta. L. R. 
59 D. L. KR. 322.—CAN. 
p. LTicence—To take ae 
licensee of a licence to fell, out, saw, 
& oarry away timber growing or stand- 
on native land comes within the 
definition of ‘‘ occupier’ contained 
in Rating Act, 1908, s. 2, & is Hable, 
therefore, to be put on the valuation 
roll & rate book as an occupier of 
such land.—Enuis & BURNAND, LTD. 
©. Wart Tomo County, [1926] N. Z. 


465; | BLIND »v. 


achool.}—K& 


—-.J—P 





2 TION OF THE Dear & DUMB & TUT 
. VALUATION ComR. (1904), 
38 I. L. T. 150.—IR. DIOCESAN Co 


r. Necessity for exclusive user as 
LLY vv. 
(1904), 29 V. L. R. 604.—AUS. 
t. ERS wv. 
Corpn., (1926) N. Z L. KR. 
N.&. 
a. -]—Deft., 
the Kafir College at Grahamstown, 


resided on the premises of the institu- 
tion which was one for the education 


RATES AND RATING. 


mittee, officers, & servants had no other accom- 

modation on the premises than was essentially 

requisite for the discharge of their duties. The 
trustees & committee received no personal profit. 

The superintendents had salaries :—Held: the 

trustees were rateable to the poor in respect of the 

house & lands.—R. v. STERRY (1840), 12 Ad. & El. 

84; 4 Per. & Dav. 122; 9L. J. M. C. 105; 4 

J.P. 442; 4 Jur. 1158; 113 E. R. 743. 

Annotations :-—Distd. R. v, St. Geo Southwark, Bethlem 
Hospital Case & Bridewell Hospital Case (1847), 10 Q. B. 
852. Apld. R. v. Baptist Missionary Soc. (1849), 10 Q. B. 
$84. lid. R. v. oe tea 2h. & B.160; Laughian 
*. Saffron Hill Overseers (1865), 29 J.P. Jo. 291. Consd. 
Merscy Docks v. Cameron, Jones v..Mersey Docks (1865), 
11 H. L. Cas. 443; St. Thomas’s Hospital ». Lambeth 
Overseers, etc, (1874), 30 L. T. 37. Refd. R. v. Cooper 
1854), 23 L. J. M. C. 183; Mngee College Trustees v. 

aluation Comrs, (1870), 19 W. R. 328. 

316. Training school for schoolmasters — Sup- 
ported by public funds.]—Premises occupied as a 
training school for the education of schoolmasters, 
established & supported by Govt. out of the public 
money, & conducted by officers appointed by the 
Queen in Council, but producing a revenue applied. 
towards defraying the expenses of the establish- 
ment :—Held: rateable to the relief of the poor.— 
R. v. TEMPLE (1853), 2 BE. & B. 160; 10. L. R. 
205; 22 L. J. M. C. 129; 21 L. T. O. S. 114; 17 
J.P. 488; 17 Jur. 572; 1 W. R. 349; 118 BE. R. 
729. 

Annotations :—Distd. De la Beche v. St. James, Westininster 
(1855), 4 BE. & B. 385. Folld. R. v. Kneller-Hall Trustee 
(1858), 31 L. T. O. 8. 212; Laughlan v. Saffron Hill Over- 
seers (1865), 29 J. P. Jo. 291. _ Consd, R. v. West Derb 
(1875), L. R. 10 Q. B. 283. Refd. Gainbier v. Lydfor 

verscers (1854), 3 BE. & B. 346; KR. v. Stapleton (1863), 

27 J.P. 772; Sheppard v. Bradford (1864), 10 L. T. 421. 

817. National schools.|—National school houses, 
though no profit whatever is made of them, 
are assessable to the poor rate.—LAUGHLIN Uv. 
SAFFRON-HILL OverserrRS (1865), 12 L. T. 542 ; 
13 W. R. 678; 29 J. P. Jo. 291. 

$18. Sunday school.]—Under Sunday & Ragged 
Schools (Exemption from Rating) Act, 1869 (c. 40), 
s. 1, which enacts that every authority having 
power to impose rates ‘‘ may exempt ”’ a building 
used as a Sunday or ragged school from any rate, 
the rating authority have a discretion whether 
they will or will not cxempt such a building.— 
BELL v. CRANE (1873), L. R. 8 Q. B. 481; 42 
L. J. M. C. 122; 29 L. T. 207; 37 J. P. 7113 21 
W.R. 911. 

Annotation :-—Mentd: Davies v. Evans (1882), 9 Q. B. D. 238. 

819. Public elementary school.|— <A school 
board are rateable to the relief of the poor in 
respect of a public elementary school occupied by 
them, whether they are owners or lessees of the 
site thereof.—WEsT BROMWICH SCHOOL BOARD Uv. 








exclusively for public schools, & there- 
fore not exempted from rates. 
LLEGE v. RONDEBOSCH 
ey CIR AIT (1901), 18 8. C. 112.— 


CG. .}+~-Held: those portions of 

a school used for residences of scholars 
bers were not buildings used for 
schoo] purposes & were not exempt 
from Hability for rates.—DOMINICAN 
CONVENT ». SOUTH SHEPSTONE LOCAL 


FITZROY CORPN. 





CAMBRIDGE 
8 4 y - 


the Principal of 


L. R. 669.—N.Z. ° s 
of natives :—Held: deft.’s residence d. Educational institute carried on 
did not prevent the premises from fall- benevolent socicty.}—HRUSHEVSEKY 
PART I. SECT. 4, SUB-SECT. 12.— ing within the description of property UKRAINIAN INSTITUTE vv. CITY OF 
A. (a). “solely a propriated to the purposes EDMONTON, OANADIAN CHEVOHENKO 
school for achool- | of education,” &, as such, exempt | INSTITUTE OF 


$161. Traint : 
s— Su dblic funds. }-— 
WaTERFORD UNION v. BARTON VALUA- 





TION Comna. & BRoTHERS oF DE La | 165.—S. AF. 
ALLE TRAINING OOLLEGE, [1896] 2 b. 
I. R. 638 ; 31 I. L. TT. 21.— ° boarding-h 118e8 


» Deaf & dumb achool.}—ULSTER 


q 
Socmmry FoR PRoMOTING THE Epvoa- | school :— 


from rates.—GRAHAMSTOWN 
CoUNCIL v. MULLINS, 


-]}— Principal's 
re » unused vacant 

lands, faa pd & attached to a public 
¢ not to be places used 


CANADA v. CITY OF 
EDMONTON (Alta.), [1924] 2 W. W. R. 
545.—CAN. 


URBaN DistRicr CoUNCIL tv. VALUA- 
TION Comr., [1904] 2 I. R. 4293; 38 
I. L. T. 114.—IR. 


£. Land used for school exceeding four 


TOWN 

{1875} Buch. 

residence, 
& 


Part J.—Liapiniry to BE Rarep. 


WEsT BROMWICH OVERSEERS (1884), 138 Q. B. D. 
929 ; sub nom. R. v. WEst BRoMWicH SCHOOL BOARD, 
63 L. J. M. ©. 153; 562 L. T. 164; 48 J. P. 808; 
82 W. R. 866, C. A. 


Annotations :—Expld. R. v. London School Board 
65 L. J. M. ©. 33. Consd. Dewsb & ooerd, (1885) 


(ase) ba Li m 592; Tunnicliff — 
- rast he >; Tunnic . Birk 
ss. 56 L, J. M. C, 109; L. CG. v, Erith & Dortiond 
nion Assmt. Com., West Ham v. L. C. C., St. George’s 
Union Assmt. Com, v. L. C. C., [1893] A. C. 562; Liverpoo! 
Corpn. v. West Derby Union Assmt. Com., ee 2K. B. 
647. . Mersey Docks & Harbour Board v. Lianeilian 
Overseers (1884), 14 2. B. D. 770; London School Board 
v. Holborn Union (1885), Ryde Rat. App. (1871-85) 3733 
Lancaster Port Comrs. v. Barrow-in-lurness Overseers, 
Uaied dota tos, daveReD Cot, tee ome 
, . T. ; Metro : 
Kingston Union Assmt. Com., (1925) 2 K. B. 509. sear 
320. Orphan school.]-—A building maintained 
& used as an institution for the maintenance & 
education of orphan & fatherless girls, daughters 
of soldiers & sai ors, who receive an elementary & 
religious education & practical instruction for 
domestic service, & who reside in such building is 
not a building used exclusively or mainly for the 
purposes of the schoolrooms, offices, or playground 
of a voluntary school, so as to be exempt from 
rates by Voluntary Schools Act, 1897 (c. 5), s. 3.— 
RoyvaL Comrs. of Patriotic FuND v. WANDs- 
WORTH CorpPNn. (1903), 88 L. T. 865; 67 5. P. 311; 
19 T. L. R. 5173; 1. G. R. 711, D.C. 


(0) Industrial and Reformatory Schools. 

See, now, Children Act, 1908 (c. 67), Part IV., 
ss. 44-93 ; Children Act, 1921 (c. 4), s. 1. 

321. Whether rateable.|—A reformatory estab- 
lished under the provisions of 17 & 18 Vict. c. 88, 
18 & 19 Vict. c. 87, 19 & 20 Vict. c. 109, & 20 & 21 
Vict. c. 55, is not rateable to the relief of the poor, 
though a part of its support is derived from weekly 
payments contributed by the parents of the 
inmates, & part from the proceeds of work done 
by the inmates, washing, mangling, & needlework, 
for strangers.—SHEPPARD v. BRADFORD (CHURCH- 
WARDENS & OVERSEERS) (1864), 16 C. B. N.S. 
369; 4 New Rep. 112; 33 L. J. M. C. 182; 10 
L. T. 421; 28 J. P. 360; 10 Jur. N.S. 799; 12 
W. KR. 867; 143 HK. R. 1170. 

Annotations :—Dbtd. R.v. West Derby (1875), L. R. 10 Q. B. 
283. Overd. Tunnicliffe v. Birkdato Overseers (1888), 20 
Q. B. D. 450. » Mersey Docks v. Cameron, Jones v, 
Mersey Docks (1865), 11 H. L. Cas. 443 
322. .| — Premises, occupied as a school, 

the managers of which have received a certificate 

under 29 & 30 Vict. c. 118, s. 7, constituting it a 

‘* certified industrial school,’”’ are liable to be rated 

to the poor rate.—R. v. West DerRByY (1875), 

L. R. 10 Q. B. 288; 441. 3. M. C0. 98; 32 L. T. 

400; sub nom. WALLWORK v. WEST DERBY OVER- 

SEERS, 39 J. P. 709. 


Annotation *—Apld. Tunnicliffe v. Birkdale Overseers (1888), 
20 Q. B. D. 450. 


323. .}] —A reformatory school, which has 
been certified under Reformatory Schools Act, 
1866 (c. 117), is rateable to the poor rate.—TUNNI- 
CLIFFE v. BIRKDALE OVERSEERS (1888), 20 Q. B. D. 
450; 59 L. T. 190; 52 J. P. 452; 36 W. R. 360; 








acres.}—Held: the effect of Ra 

Act, 1894, s. 2 (7), is, if more than 
used, to exempt from rating 1 F. (Ct 

up to 4 acres, & not to destroy 143; 

© exemption entirely.—WANGANUI 

CORPN. v. WANGANUI COLLEGE BOARD 

or. poe (1907), 26 N. ZL. R 


g. Ragged school.}—The Sunday & 
Schools (Kxemption m 

Ra ) Act, 1869, confers a power, 
but does not impose an obligation 
upon rating authorities, to exempt 
ragged ls from t.— 


ead 


RENFREW COUNTY COUNCIL vt. ORPHAN 
Homes OF SCOTLAND TRUSTEES (1895), 

. of Sess.) 186; 36 Sc. L. XR. 
6 Ss. L. T. 229.—SCOT. 
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h. Upner Canada College.}—UPrer 
CANADA COLLEGE v. Crry OF TORONTO 
(1917), 55 8. C. R. 433; 38 DL. R 
523.—CAN. 


k. -}--NOBLE 
eae ren (1920), 47 O. L. R. 255; 


. W.N. 60.—CAN. Irish Rating & Valuation Oodos, on 
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2 7 L. R. 319; Ryde, Rat. App. (1886-00), 286, 


Annotations :—Apld. Durham County Council v. Choster- 
le-Street Fae Com. & Witton Gilbert Parish, 1891] 





1 . B d. B . ‘ I ‘ é ‘ 
Q. B. D. 4384 ray v. Lancashire JJ. (1889), 2 
S24. -|—The county council are rateable 


to the poor rate in respect of the occupation of an 
industrial school established by justices under 
Industrial Schools Acts, 1866 (c. 118), and 1872 
(c. 21), & vested in the county council under Local 
Government Act, 1888 (c. 41).—DurnAM County 
COUNCIL v. CHESTER-LE-STREET ASSESSMENT COM- 
MITTEE & WITTON GILBERT PARISH (CUURCH- 
WARDENS), (1891) 1Q. B. 3380; 601. I.M.0.93; 68 
L. T. 461; 545. P. 759; 39 W. RJ LSS; TNL. RR. 
35; Ryde, Rat. App. (1891-93), 267, D.C. 

Annotation :-—Retd. Showers v. Chelmsford Untou Assint. 

Com. (1890), 63 L. T. 529. 


B. Universities, 

3825. Cambridge University—-Exemption in local 
Act.]—By a paving Act it was enacted in sect. 28, 
that comrs. were annually to ascertain tho sums 
to be paid by rate on the inhabitants for the pur- 
poses of the Act, & levy the same by rate upon the 
tenant & occupiers of all houses, buildings, pardens, 
tenements, & hereditaments within the town. By 
sect. 113 the amount so ascertained was to be 
notified to the Vice-Chancellor of the University & 
the mayor of the town, & two-fifths were to be 
paid by or on account of the University, £10 by 
the corpn., & the residue out of certain tolls 
granted to the comrs., & out of the above- 
mentioned rates. By sect. 114 the Chancellor 
or Vice-Chancellor of the University, & the heads 
of colleges & halls within the University, were to 
inect, upon such notice given, & Lee the 
respective suns to be paid towards the rate out 
of the University chest, & by the several colleges 
& halls. By another local Act, s. 17, it) was pro- 
vided, that no person or persons should: be rated 
under that or the former Act for any farn:, meadow, 
pasture, or arable land, rented or occupied by any 
inhabitant of the town, except as to the value of 
his dwelling-house, yards, gardens, outhouses, & 
all other buildings rented & occupied by any of 
the inhabitants, situated in the town. Downing 
College was founded, & incorporated with the 
University, after the passing of these Acts. It 
was built on land within the town, but which had 
not before paid paving rate :---eld: the College 
was liable to be rated as a part of the University 
for a portion of the two-fifths payable by that 
body, & was not rateable as a part of the town; 
for sect. 23 of the paving Act was not applicable 
to colleges, & sects. 113, 114, extended to all 
colleges forming part of the University, whether 
erected before or since the <Act.—--DOWNING 
CoLUEGE, CAMBRIDGE v. PuURCHAS (1832), 3 B. & 
Ad. 162; 110 B. R. 60. 

326. Property of University of Oxford —- So far 
as used for advancement of learning.|~-'The ct. 
takes judicial notice that the University of Oxford 
is a national institution, the purposes of which are 


1. Queen’ea University, DBelfast.}-— 
QUEEN'S COLLEGE, BELFAST (PRESI- 
DENT & PROFESSORS) 0. VALUATION 
Come. (1904), 38 I. L. T. 196.—IR. 

m. —Thoe premises of the 
Queen's University, Belfast, are used 
for public purposes & are altogether 
of a public nature.— QUEEN’A UNIVER- 
SITY v. VALUATION Comn. (1911), 45 
ie L. T, Jo. 96,—IR. 

n. University College, Cork. jJ— 
: the hereditaments & build! 
of the College were exempt under t 





Ca ieeeeaael 
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Sect. 4.—Particular instances: Sub-sect. 12, B.; 
sub-secis. 18, 14, 15 & 16.] 


the advancement of religion & learning. Therefore 
it is not liable to poor rate in respect of property 
occupied by it for these purposes solely. The 
college, libraries & chapels, though used ex- 
clusively for the purposes of collegiate instruction, 
discipline & worship, are subjects of rateable 
occupation.—OxForD PooR RATE CasE (1857), 8 
BE. & B. 184; 120 B. R. 68; sub nom. Re OXFORD 
UNIVERSITY & CITY OF OxFORD Poor RATE, 27 
J. J. M. C. 383; 8 Jur. N. S. 1249; sub nom. R. v. 
Ox¥FoRD UNIVERSITY (VICE CHANCELLOR), 29 L. T. 
O. 8. 343; 21 J. P. 644; 5 W. R. 872. 
Annotations :-—Consd. It. v. Stewart (1857), 8 E. & B. 360; 

al Ort Te aohee ter Overseers v. Winstanley, {1908] 1 

327. Edinburgh University.]-— The property of 
the Edinburgh University is neither held by the 
Crown nor for the Crown. It is therefore rateable 
to the relief of the poor.—GREIG v. EDINBURGH 
UNIVERSITY (1868), L. R. 1 Sc. & Div. 348; 32 
J. P, 627. If. Ju. 


Annotations :—Consd. R 


nsd. R. v. Metropolitan Board of Works 
(1868), 9 B. & S. 937. 


Apld. St. Thomas’ Hospital v. 
Stratton (1875), L. H. 7 H. L. 477. Consd. Coomber ». 
Berks JJ. (1883), 9 App. Cas. 61; Tunnicliffe v. Birkdale 
Oversecrs (1888), 20 Q. B. 1). 450. B 
cashire JJ. (1889), 22 Q. B. D. 484; Worcestershire 
County Connell ». Worcester Union, [1897] 1 Q. B. 480. 
. Lewis v. Durham Union (1904), 90 L. T. 383; 
Witanley, 2. North Manchester Overseors, [1910] A. C. 
7. Refd. Mersey Docks & Harbour Board ». Lianerlian 
Overseers (1884), 14 Q. B. D. 7703; Liverpool Corpn. ». 
Chorley Union Assmt. Com., [1913] A. C. 197: Metro- 
politan Meat Industry Board v. Sheedy, [1927] A. C. 899. 
Effect of beneficial occupation.|—See Sect. 2, 


sub-sect. 3, ante. 


Susb-sEcr. 13.—FERRIES. 


See Ferries, Vol. XXIV., pp. 983, 984, Nos. 
161-166. 


SUB-SECT. 14.—FISHERIES. 

328. Whether rateable.]|—The lessee of all those 
fishings of the halves & halvendoles, with the 
st Ay ag to the halves due & accustomed 
within the river Severn, between certain limits 
within a manor bordering on the river, & of all 
i be fishes taken between the limits put & whecl 
fishing eve vite under an annual rent, is liable to 
be rated to the poor for such fishery.—It. v. ELLs 
(1813), 1 M. & S. 652; 105 E.R. 243. 

329. Oyster beds.] — Where a bill was 
brought for the customary tithes of oysters, alleg- 
ing the customary payment to be in the owners & 
occupiers of boats employed in the fishery, & 
usually moored within the parish :—Held;: it was 
not necessary to make the dredgers for the oysters, 
who had no interest in the boats. but who shared 
in the profits of the oysters, parties to the bill.— 
PERROTT v. BRYANT (1836), 2 Y. & C. Ex. 61; 6 
L. J. Ex. Eq. 26; 160 E. R. 312. 

330. —-— Exclusive licence to 
v. HOWELLS, No. 139, ante. 





fish.|—SwaYNE 


the ground that such hereditaments 
& buildings were dedicated to or used 
for an exclusively charitable purpose. 
CORK UNIVERSITY COLLEGE ¥. VALU- 
$710N Comr., [1911] 2 I. R. 593.— 

0. Dublin Universily.)—Trinity Col- 
loge, Dublin, provided university educa- 
tion, was open to all members of 
the public, subject to the payment of 
certain fees. The Coll was free 
from all external control, as regards 
its Foyernment, teaching, & finance : 
—Held; the buildings of the college 
were not of a public nature or used 


828 i. Whether 
speci 


— INGTON  W. 
L. R. Ir. 65.— IR. 


exclusively for public purposes, & 
wore not exempt from assessment 
under the Irish Rating & Valuation 
Code.—TRINITY COLIEGE, DUBLIN v. 
AUAMON ComR., [1919] 2 I. R. 493. 


PART I. SECT. 4, SUB-SECT. 14. 


ratea 
ener within the rateable limite of a 
Act, incorporating Towns Im- 
provement Clauses Act, 1847, is not 
rateablo under sect. 167 of that Act. 
MILLAR (1888), 24 


Rates AND RATING. 


Sus-sEcT. 15.—INNS OF COURT. 

331. Whether inhabitants Hable to be rated— 
Inn of Chancery.]}—Whether chambers in an Inn 
of Chancery are within the words or intent of the 
Poor Relief Act, 1601 (c. 2), rateable to the poor.— 


Moxon v. HORSENAIL (1736), 2 Com. 534; 92 
EB. I. 1195. 
332. Thavies Inn.}—An inhabitant of 





Thavies Inn was for his house assessed to the poor’s 
rate in the parish of St. Andrew, Holborn. He 
would not pay ; a distress was made; he brought 
an action of trespass, & the jury gave him a verdict. 
The ct. would not grant a new trial, as the Inn had 
always been considered extra-parochial.—_FRASER 
v. Woop (1823),2L. J.0. 8S. K. B. 10. 

333. ——— Serjeants’ Inn.|— The occupiers of 
houses in Serjeants’ Inn, Fleet Street, are not 
liable to pay poor’s rates to the parish of St. 
Dunstan in the West.—KING v. BUTTERWORTH 
(1826),2C. & P. 391, N. P. 

3384. -]—The ay of London Sewers 
Act, 1848 (c. clxiii), places the whole of the city 
under Comrs., who have the sole power of cleansing, 
paving & lighting the whole, &, by sect. 168, are 
empowered to direct the alderman or his deputy 
& the major part of the common councilmen of 
every ward within the city to make a rate, called 
‘* the consolidated rate ’’ for these purposes, upon 
the owners & occupiers of all property within the 
City, or partly within & partly without the City, 
whether such person be liable to be assessed to the 
poor rate or not liable thereto by reason of such 
premises being situate in any precinct or extra- 
parochial place or otherwise. By sect. 262, the 
word ‘ City ”’ includes the City of London, & the 
liberties thereof & all precincts or places within 
the City of London & the liberties thereof :—Held : 
Serjeants’ Inn which is extra-parochial & locally 
within the boundaries of the City, but not part of 
any ward, was liable to be rated to the con- 
solidated rate under the above Act.—Moss v. 
LONDON Comrs. OF SEWERS (1855), 4 E. & B. 670 ; 
241. J. M. C. 84; 1 Jur. N.S. 701; 119 H.R. 
247; sub nom. R. v. Moss, 3 C. L. KR. 837; 24 
L. T. O.S. 254; 19 J. P.196; 3W.R. 211. | 

335. -]—The general principle to be 
applied to the construction of Acts of Parliament 
is, that a general Act is not to be construed to 
repeal a previous particular Act, unless there is 
some express reference to the previous legislation 
on the subject, or unless the two Acts are neces- 
sarily inconsistent. 

Disputes having arisen between Serjeants’ Inn 
& the parish of St. Dunstan as to whether or not 
the Inn was part of that parish & liable to the 
parochial burthens there, it was agreed under the 
sanction of a private Act of Parliament that the 
Inn should pay the parish £80 a year, & that the 
parish should accept that sum as “‘ a full satisfac- 
tion & discharge of all poor rates from time to time 
due or claimed to be due in respect of the said 
Inn” :—Held: this special bargain was not 
repealed or affected by Representation of the 

















328 ii. -}~—A statutory corpn. 
was sued for rates on a fishory, of which 
they were legally in possession, & no 
other person was in occupation. They 
were in the habit of letting the fishery 

early rent, but were unable to 

the period covered by the 
rate sued for:—Held: they were in 
occupation & liable for rates.— 
O’MALLE 


Y wv. CONGESTED DrsTRIcTs 
pose IRELAND (1918), 52 I. L. T. 
Councit v. O'SuULLIVAN & HICKIX, 


ble.}—A several 


Part ].—LiaBiLtiry To BE RatTep. 


People Act, 1867 (c. 102), s. 7, or Poor Law 
Amendment Act, 1868 (c. 122), s. 27, or by any of 
the intermediate general Acts for the regulation 
of parishes or the assessment or collection of poor 
rates therein.— THORPE v. ADAMs (1871), L. R. 6 
C. P. 125; 40 L. J. M. C. 52; 23 L. T. 8103; 35 
eee Ope 

n : onas v. St. D ‘ 
abe 98 L. T. 691. Refd. R v. Champnece (gsr ie 

C. P. 384; Hx p. London (Mayor) (1883), 25 Ch. D. 
384; Kutner ¢. Phillips, [1891] 2 Q. B. 267; Baird v. 
Tunbridge Wells Corpn., [1894] 2 Q. B. 867: Hornsey 
District Council v. Smith, [1897] 1 Ch. 843: Ashton- 
under-Lyne Corpn. v. Pugh, [1898] 1 Q. B. 45; R. o. 
Hunton, £z p. Glamorganshire County Council (1904), 
2L. G. R. 917; Flannagan v. Shaw (1919), 84 J. P. 45. 
Menta. Gard v. London Sewers Comrs, (1885), 28 Ch. D. 


336. Effect of dissolution of Inn.]— 
(1) The hereditaments comprised in Old Serjeants’ 
inn, which was the property of the Society of 
Judges & Serjeants-at-Law when the private Act 
was passed, were not made exempt from rating by 
that Act, &, therefore, the Society having sold the 
property & ceased to exist, the occupiers of houses 
in the Inn are liable to be assessed to the poor rate. 

(2) The poor rate made in 1905 was a new rate 
substantially different from the rates referred to 
in the private Act & was not within the exemption, 
if any, given by that Act.—Jonas v. ST. DUNSTAN’S 
OVERSEERS (1908), 08 I. T. 691; 72 3.V.157; 24 
T. L. HK. 358; 61. G. R. 557, C. A. 

Annotation :—As to (1) Refd. Associated Neowspupers t. 

London City Corpn., [1916] 2 A. C. 429. 

337. Clifford’s Inn.}]— The Principal & 
Society of Clifford’s Inn are liable to be rated for 
the premises called Clifford’s Inn to ‘the con- 
solidated rate’? & ‘‘the sewers rate”’ for the 
Ward of Farringdon Without, in the City of 
London, under the provisions of City of London 
Sewers Act, 1848 (c. clxiii)—R. v. CLIFFORD’s 
INN (PRINCIPAL) (1850), 16 L. T. O. S. 192. 











Sus-sEecr. 16.—LAND COVERED WITH WATER. 
See Rating & Valuation Act, 1925 (c. 90), ss. 3 
(2), 22 (1) (c), Sched. II., Part II. 

38. What is—Reservoir.] —The Birmingham 
Waterworks co., incorporated by Act of Varlia- 
ment, were empowered by that statute to construct 
waterworks, & to supply, by means of aqueducts, 
pipes, mains & reservoirs, the borough of Buir- 
mingham, etc., with water. The co. exccuted the 
necessary works, & made a large reservoir without, 
& a small reservoir within the borough ; the latter 
of which was supplied with water forced from the 
former through mains & pipes under the ground, 
thereby supplying a small portion of the borough 
with water. By alater Act embodying Waterworks 
Clauses Act, 1847 (c. 17), the former Act was 
repealed, & the co. empowered to form other 
reservoirs, obtain water from fresh sources, & erect 
additional works. The company procecded to 
execute new works; & constructed new reservoirs 
outside the borough, & laid down new mains & 
pipes for carrying the water from them into the 
old one without the borough, & thence into & 
through the borough: the streams supplying the 
reservoirs being open streams & brook courses 
running over the surface of the und; the 
reservoirs both within & without the borough 
being wholly uncovered. By an improvement Act, 
with which a considerable part of the Towns 
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, the waters of a harbour is not 
bi & therefore, that the Buffalo 


PART I. SECT. 4, SUB-SECT. 16. 


hat ie—Harbour.}-—Held : under 
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Cc. 8. U. C. c. 55, 8. 8, that land covered 
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Improvement Clauses Act, 1847 (c. 34), is incor- 
poreren: the town council are authorised to make 
levy a rate called the borough improvement 
rate, upon every person who occupies any house, 
shop, warehouse, counting house, coach house, 
stable, cellar, vault, building, workshop, manu- 
factory, garden, land or tenement whatsoever 
except as hereinafter excepted, within the limits 
of that Act, according to the full net annual value 
thereof respectively ; & by clause 129 it is pro- 
vided that the occupiers of any land covered with 
water or used only as a cana} or towing path for 
the same, or as a railway constructed under the 
powers of any Act of Parliament for public con- 
veyance, shall be rated in respect of the same to 
the rates authorised to be levied by this Act at 
one-fourth part only of the net annual value :-— 
Held: (1) the reservoir within the borough was 
rateable to the borough rate, at only one-fourth 
part of its net annual valuc ; (2) the pipes & mains 
of the co. within the borough were rateable to the 
borough rate to the full extent, & not merely to 
one-fourth part of their net. annual value as Jand 
covered with water.-—R. v. BIRMINGHAM WATER- 
works Co. (1861), 1 B. & 8S. 84; 41. T. 2425 25 

J. P. 308; 121 E.R. 645. 

Annotations :— 18 to (1) Folld. Nowport. Dock Co. ». Nowport 
L. B. of Health (1862), 28. & 8.708 ; East Loudon Water- 
works Co. v. Leyton Sowor Authority Cay LR. 6 Q. B. 
669; Southwark & Vauxhall Water Co. v. Tampton U. C.,, 
[1899] 1 Q. BB. 273. Generally, Retd. Thornton U. C. v. 
Blackpool & Fleotwood Tramroad Co., [1909] A. C. 264. 
339. ]--An_ artificial reservoir is 

land covered with water for the purpose of asscss- 

ment in the proportion of one-fourth part only of 

its annual value under Public Mealth Act, 1875 

(c. 65), s. 211 (1) (6).—-Hampron Urban Council. 

». SOUTIIWARK & VAUXHALL WATER Co., [1900] 

A.C. 3; 69 L. J. Q. B. 723; 81 L. T. 647; 64 

J.P. 200; 48 W. RR. 200; 167. L. 1. 60, UL. T. ; 

affy. S. C. sub nom. Sounmiwark & VAUXTIAN. 

Warer Co. v. LIAMPYON URBAN COUNCIL, [1800] 

] Q. 3B. 273, CL A. 

Annotations ; - Mentd. 
(1908), 72 J. 12. 329; 
514. 





Rh. +». Shuttleworth, dic py. Tickle 
Atkius v. Hutton (1909), 103 Lb. T. 


340. —-— Pipes & mains.|—It. v. Binminuuam 
WATERWORKS (Co., No. 338, ante, 
341, ——-- --——.] --A waterworks co. were pus- 


sessed of a canal, of filter beds supported on brick 
arches, & sometines covered with water, at other 
times not, of land used for keeping sand for the 
filter beds; & they also occupied land by iron 
pipes, mains, & service-pipes:—Held: the canal 
& the filler beds were land covered with water 
within 30 & 31 Vict. c. 113, 6. 17, & ought to be 
assessed at one-fourth of the amount to be imposed 
on houses; but the land used for the purpose of 
keeping sand, & the land occupied by iron pipes, 
mains, & service pipes, did not come within that 
description, & ought to be assessed at the full 
value.—East LONDON WATERWORKS Co. v. LEY- 
TON SEWER AUTHORITY (1871), L. R. 6 Q. B. 669 ; 
40 I. J. M. C. 190; 353. 2. 677; 20 W. KR. 95. 


Annotations :—-Folld. Southwark & Vauxhall Water Co, 1, 
Hampton U. C., (1899) 1 Q. B. 273. Apld. Stnith’s Dock Co, 


is li mouth Corpuh., [L908] 1K. 1. 048. . Morsey 
Docks & *Harlour Board v. Birkenhead Corpn., (1916) 


1K. B. 695. 

342. —— Wet dock.]|—T'he Newport Dock co., 
incorporated under a dock Act, were the owners & 
occupiers of a dock for the reception of ships, with 
quays, warehouses, crancs, weighing machines & 
other works, & also of railways or tramroads for 
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v. GODERICH TOWN (1862), 21 U. C. RR. 
Co. could not be | 97.—CAN. 
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Sect. 4.—Particular instances: Sub-sects. 16, 17 
& 18.] 


transporting traffic to & from the dock, & com- 
municating with their warehouses & with other 
railways. The railways or tramroads were made 
under the powers of their Act, & were free to the 
public on payment of certain tolls. By 21 & 22 
Vict. c. 98, s. 55, the general district rates shall be 
made & levied upon the occupier of all such kinds 
of property as are assessable to the poor rate 
subject to this, among other exceptions, that the 
occupier of any land covered with water, or used 
only as a canal or towing path for the same, or as 
a railway constructed under the powers of any Act 
of Parliament for public conveyance, is to be 
assessed at one-fourth only of the net annual 
value :—Held: the dock was land covered with 
water, within the exception & therefore rateable 
at one-fourth only of the net annual value.— 
NEWPORT Dock Co. v. NEWPORT LOCAL BOARD OF 
WEALTH (1862), 2 B. & S. 708; 26 J. P. 693; 121 
kK. R. 1234; sub nom, R. ve. NEwport Dock Co., 
a lL. J. M. C. 266; 6 L. T. 456; 9 Jur. N. S. 
-Annotations :—- Refd. Kingston-upon-Hull Corpu. »v. Secul- 

coates Union Assmt. Com. (1890), 54 J. P. 2813 South- 

wark & Vauxball Water Co. v. Hampton U. C., {1899] 
1Q. B. 273; L. & Y. Ry. o. Liverpool Corpn., [1915] 
A. ©. 152. Mentd. Thornton U. C. v. Blackpool & Fleet- 

wood Tramroad Co., [1909] A. C. 264. 

343. Graving dock.|] — Graving docks 
which are used for the examining & repairing of 
ships, & into which water is usually admitted only 
when it is neccessary to float ships into or out of 
them, are not land covered with water within the 
meaning of that expression in Public Health Act, 
1875 (c. 55), s. 211 (1) (b).—Mrrspey Docks & 
Hanrsour Boarp v. BIRKENHEAD CORPN., [1916] 
1K. B. 695; 85 L. J. K. B. 784; 114 L. T. 498; 
80 J. P. 217; 32 T. L. R. 273; 60 Sol. Jo. 321; 
141L.G.R. 418; 1B. RR. A. 488, 0. A. 

344. -——- Canals & filter beds.|—Hastr LoNpDON 
WATERWORKS Co. v. LEYTON SEWER AUTHORITY, 
No. 341, ante. 

345. Land excavated & covered with 
water—Occupled by fuged ey on a dock 
co., were the owners & occupiers of certain here- 
ditaments on the north west bank of the river 
Tyne. Part of the hereditaments consisted of a 
yard with buildings used for building & repairing 
ships. Applts. excavated a certain space of ground 
alongside their yard which before the excavation 
was dry land belonging to them. After the excava- 
tion the water of the Tyne flowed at all states of 
the tide over the excavated ground. Applts. 
constructed two pontoons which were used by 
them in their business of repairing ships. The most 
important part of applts.’ business was done by 
means of the t ieeaoeeli The pontoons floated over 
the excavated ground, each pontoon being kept in 
position by iron arms & booms working up & down 
on hinges as the tide rose or fell. The arms were 
arranged in pairs one above another, & were 
attached at one end to the pontoon & at the other 
to piles driven into the excavated ground ; but the 
pontoons could be detached from the piles, & 
might have been kept in position by means of 
chains instead of the iron arms:—Held: (1) 
applts. were in occupation of the excavated land 
so as to be rateable in respect of it, inasmuch as 
they were in occupation of the land before & 
during the excavation, & afterwards the most 
important pee of their business was done over the 
site; (2) the excavated ground over which the 
pontoons floated was ‘‘ land covered with water.”’ 
—Smitn’s Dock Co., Lrp. v. TYNEMOUTH CORPN., 











RATES AND RATING. 


[1908] 1 K. B. 948; 77L. J. K. B. 560; 99 L. T. 
186; 72 J.P. 201; 24 T. L. R. 432; 52 Sol. Jo. 
6 L. G. R. 486; 2 Konst. Rat. App. 683, 


Annotation :—Conasd. Mersey Docks & Harbour Board »v. 

Birkenhead Corpn., [1916] 1 K. B. 695. 

346. London Government Act, 1899 ie: 14), 
ss. 10, 19—-Whether partial exemption continued.] 
—Before 1900 general district rates were made in 
Woolwich under Public Health Act, 1875 (c. 55), 
under s. 211 of which the owners & occupiers of 
land covered with water were liable to be assessed 
to certain rates upon one-fourth part only of the 
annual value thereof. London Government Act, 
1899 (c. 14), s. 10, provided that a scheme under 
London Government Act, 1899 (c. 14), should 
provide for protecting the interests of owners & 
occupiers of any hereditament exempt for any 
rate or liable to be assessed thereto at a less amount 
than other hereditaments; &, by London Govern- 
ment Act, 1899 (c. 14), s. 19, that a scheme under 
London Government Act, 1899 (c. 14), should 

rovide for placing Woolwich under the general 
aw applicable to metropolitan boroughs & for the 
repeal of the application thereto of Public Health 
Acts; & the schemes made under London Govern- 
ment Act, 1899 (c. 14), provided accordingly. 
The owners of land in Woolwich, part of which 
was covered with water, were assessed in the 
valuation list in one amount for the whole here- 
ditament, & in 1901 were rated in respect thereof 
to the general rate upon the full annual value & 
to the full amount of the rate. The owners appealed 
to quarter sessions against the rate :—Held: the 
partial exemption of land covered with water in 
Woolwich was preserved, & the owners were 
liable to be assessed in respect thereof upon one- 
fourth part only of the annual value.—LONDON & 
InpIA Docks Co. v. WooLwicH Borouau, [1902] 
1K. B. 750; 71 L. J. K. B. 394; 86 L. T. 619; 
66 J. P. 484; 50 W. R. 639; 46 Sol. Jo. 320; 
Ryde & K. Rat. App. 260, D. C. 
Annotation :—Consd, Port of London Authority v. Wool- 

wich Corpn., [1924] A. C. 936. 

347. -| — Before the coming into 
operation of London Government Act, 1899 (c. 14), 
a general district rate was levied under Public 
Health Act, 1875 (c. 55), in the parish of Woolwich, 
& under Public Health Act, 1875 (c. 55), docks 
situated in the parish, so far as they consisted of 
land covcred with water, were assessable to the 
general district rate upon one-fourth part only of 
the net annual value thereof. By London Govern- 
ment Act, 1899 (c. 14), & the schemes made there- 
under the expenses of the metropolitan borough 
councils were defrayed out of a general rate, & 
Woolwich was placed under the general law apply- 
ing to metropolitan boroughs, & the rating sects. 
of Public Health Act, 1875 (c. 55), so far as they 
applied to Woolwich, were repealed as from Apr. 1, 
1901, the date of the coming into operation of 
London Government Act, 1899 (c. 14), for rating 
purposes ; but by clause 2 of the London (Rating) 
Scheme, 1901, effect was to be given to any 
exemption from any existing rate, & by clause 6 
existing rate was defined as meaning any rate 
leviable in a metropolitan borough before Apr. 1, 
1901 :—Held: the partial exemption under Public 
Health Act, 1875 (c. 55), in respect of land covered 
with water in the parish of Woolwich did not apply 
to a dock coming into existence after the com- 
mencement of London Government Act, 1899 
(c. 14).—PoRT OF LONDON AUTHORITY v. WOOL- 
WICH CORPN., [1924] A. C. 986; 93 L. J. K. B. 
1041; 182 L. T. 65; 88 J. P. 169; 22 L. G. R. 
591; 2B. R. A. 1075, H. L. 
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Sus-sEcr. 17.—Lanps CoMPULSORILY ACQUIRED. 


See COMPULSORY PURCHASE oF LAND, Vol. XI. 
pp. 107-110, Nos. 40-52, 60, 61. > oO xl 9 


SUB-SECT. 18.—LANDS EMBANKED FROM THE 
THAMES 


$48. Partial exemption under 7 Geo. 8, c. 37, 
s. 51—Exemption from more general rates sub- 
sequently imposed.]—-Houses built on land em- 
banked from the Thames in pursuance of above 
Act are not liable to be assessed to rates made 
under 11 Geo. 3, c. 29.—EDDINGTON v. BORMAN 
PEAS rom eps ; ue E. I. 863. 

n OnB - e BOC 

City Corpn., [1916] 2 A. C. rn Ret Pec ehesl nec 

Com. v. Hartley, Pontefract Assmt. Com. v. Pontefract 

Park Trustees (1897), 77 L. T. 565; Sion College v. Londun 

Netherlands Steamboat Go, i108) Ac°G. 4639" Pole: 

Carew v. Craddock, [192013 .B.109, 

849. —— Consolidated rate.] — Above 
sect. provides that certain lands in the City of 
London, reclaimed from the Thames, should vest 
in the adjoining owners free from all taxes & 
assessments whatsoever. 

City. of London Sewers Act, 1848 (c. clxilii), 
authorised the collection of a consolidated rate. 
Some of the objects to which the rate was to be 
applied were of a kind for which rates were made 
at the time of the passing of above Act, but others 
Were new. On appeal against an assessment to the 
consolidated rate made on land reclaimed under 
above Act :—Held: the exemption applied only 
to then existing taxes & assessments, or others 
substituted for them, & the consolidated rate, 
although it included some purposes for which 
rates were made when the exemption was created, 
was substantially a new assessment, & was there- 
fore not within the exemption.—Sion COLLEGE v. 
LONDON Corpwn., [1901] 1 K. B. 617; 70L. J. K. B. 
369; 84 L.T. 133; 65 J. P. 324; 49 W. KR. 361 ; 
17 T. L. R. 223, C. A. 


Annotations :-—Apld. Jonas v. St. Dunstans Overseers (1908), 
98 L. T. 691. Consd. London Corpn. »v. Netherlands 
Steamboat Co., [1906] A. C. 263. istd. London City 
Corpn. v. Associated Newspapors, {1915} A. C.674. Overd. 
Associated Nowspapers v. London City Corpn., [1916] 
2A. C. 429. Consd. Pole-Carew v. Craddock, lariat 3 
K. B. 109. Refd. R. v. London City Assmt. Com., [1907) 
2K. B. 764. Mentd. Bourne v. Keane, (1919) A. C. 815. 
350. 


.|—Above sect. vests the 
land reclaimed from the river Thames under the 
provisions of that Act in the owners of the adjoin- 
ing lands & wharves free from all taxes & assess- 
ments whatsoever. City of London Sewers Act, 
1848 (c. clxiii), which provided for the levying of 
the sewer rate & the consolidated rate, enacts by 
sect. 169 that every such rate shall be made upon 
every occupier of any house or building in the 
City whether such person shall be now liable in 
respect of such house or building to be assessed to 
the relief of the poor, or be not liable to be assessed 
to the relief of the poor in respect thereof by reason 
of such house or building being situate in any 
precinct or extra-parochial place, or otherwise. 
The occupiers of certain hereditaments situate in 
the city of London & forming part of the area 
reclaimed from the river Thames under above Act, 
were rated to so much of the general rate levied 
under City of London (Union of Parishes) Act, 
1907 (c. cxl), as represented the consolidated rate 
& the police rate, which was imposed by City of 
London Police Act, 1839 (xciv) :—Held: (1) the 
exemption granted by above Act though limited 
by the context to local as distinguished from 
Imperial taxes, extended to all local taxes & 
assessments, whether present or future, except so 
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far as any Act imposing a new tax qualified or 
repealed the exemption; (2) City of London 
Sewers Act, 1848 (c. elxiti), s. 169, did not impliedly 
repeal the exemption so far as the consolidated 
rate was concerned, & the occupiers of the re- 
claimed lands were exempt from liability to the 
rates in question.— ASSOCIATED NEWSPAPERS, LTD. 
v. LONDON Corpn., [1916] 2 A. GC. 429; 85 L. J. 
kK. GB. 1786; 115 L. T. 419; 80 J. P. 3908; 32 
T. L. R. 700; 60 Sol. Jo. 691; 14 L. G. BR. 1027; 
1 B. R. A. 500, FH. L. 
Annotations -— As to (1) Apld. Pole-Carew vr. Craddock, {1920} 
3 K. B. 109; Harper rt. Hedgos, [1923] 2 K. B. 814 Re 


Winget, Burn v. Tho Co., [1924] 1 Ch. 550. 
Mentd. Bourne v. Keane, [ 1919] A.C. 815. 


351. Education expenses.) -—LBy 7 Geo. 
3, c. 37, 8. 51, it was provided that certain lands 
reclaimed from the river Thames showd vest in 
the adjoining owners ‘free from all taxes & 
assessments whatsoever.” The cducation expenses 
for London under 2 Edw. 7, ¢. 19 (c. 42), read with 
Education (London) Act, 1903 (c. 24), the equalisa- 
tion charge under London (Equalisation of Rates) 
Act, 1894 (ec. 63), & the sums required to be raised 
by the London County Council for general county 
purposes under Local Government. Act, [888 (c. £1), 
s. 68, are payable by means of county contributions 
which are levied by means of county rates madv 
under County Rates Act, 1852, upon the basis of 
the annual value of the “ hereditaments rateable 
to the relief of the poor” in every parish, & by 
sect. 26 of that Act, as modified by Local CGiovern- 
ment Act, 1888 (c. 41), precepts for the levy of 
money required to be raised by a county rate are 
directed by county councils to the guardians of the 
poor, who raise the money so required in like 
manner as the money required by the guardians 
for the relief of the poor, ¢#.c., by contribution orders 
addressed to the overseers of the parishes, who pay 
the money out of the poor rates collected by them. 
In pursuance of these Acta, real with City of 
London (Union of Parishes) Act, 1907 (¢. ex), 
precepts were addressed by the London County 
Council to the Common Council of the City of 
London, who were the overseers of the parish of 
the City of London, within which the reclaimed 
lands were situated, for the payment of the sums 
required to be levied in the parish for the above 
mentioned purposes. The Common Council paid 
such sums out of the poor rate levied by them in the 
parish & they assessed the reclaimed heredita- 
ments to so much of the poor rate as comprised 
the sums required to meet. the precepts of the 
London County Council :—Ifeld: the exemption, 
which included the poor rate covered the charges 
in question; (1) on the ground that the reclaimed 
hereditaments were not “ rateable to tho relief 


Generally, 








of the poor” within County Rates Act, 1852 
(c. 81); (2) 0n the ground that the poor rave was 


one & indivisible. —J.ONDON CORPN, v. ASKOCIATED 
Newsparers, Irp., (1015) A.C. 674; 841.0. K. B. 
1053; 118 L. T.1; 707. P.2733 31 T. L. R268 | 
13 L. G. RB. 673; 1 B. RK. A. 226, WL; affy. 
g. C. sub nom. ASSOCIATED NEWSPAPERS. I/‘p. v. 
LONDON CORPN., DH efor ACE ea sini) 
A OE, ve a Sy ents: Bank of Englund v. Loudon 

Corpn, (1915), 85 L. J. K. B. 47. 

852. Whether exemption extends to houses 
bullt on lands.}—Above Act, exem ting the owners 
of certain lands embanked from the river Thames 
from all taxes & assessments whatsoever, does not 
exempt the occupiers of houses built on such lands 
from the payment of the house & window duties, 
imposed by 38 Geo. 3. c. 40.-——PERCHARD ¥. WEy- 


Rep. 468; 101 B. R. 1404. 
Tee ee a Lonaee Ges Light Co. (1828), 8 


a &C. 54. Oonsd. Associated Newspapers v. London City 
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Sect. 4.—Partlicular instances: Sub-sects. 18, 19 & 


A. & B. 


Corpn., [1914] 2 K. B. 603. . Associated News- 
paper v. London City Corpn., [1916] 2 A.C. 429. Refd. 
ion Colloge ». London Corpus, pe 1K. B. 617 ; Nether- 
lands Steamboat Co. v. London City Corpn. ey 68 
J.P. 377; Pole-Carew v. Craddock, [1920] 3 K. B. 109. 
353. ores -|— Above Act, which enacts 
that certain lands be embanked from the river 

Thames shall be free from all taxes & assessments 

whatsoever, exempts the occupiers of premises 

built on those lands from payment of poor rates in 
respect of such occupation.—R. v. LONDON Gas 

Lieut Co. (1828),8 B. & C. 54; 2Man. & Ry. K. B. 

12 ’ 1 Man. & Ry. M. C. 263 3 6 L. Js O. S. M. C. 

113; 108 BE. R. 963. 

Annotations :—Consd. London City Corpn. »v. Associated 
Newspapers, [1915] A. C. 674; Associated Newspapers v. 
London City Corpn., (1916) 2 A. C. 429. d. KH. v. 
Barnby Dun (1835), 4 Nev. & M. K. B. 436; Pontefract 
Assmt, Com. v. Hartley, Pontefract Assmt. Com. v. 
Pontefract Park Trustees (1897), 77 L. T. 565; Sion 
College v. London Corpn., [1901] 1 kK. B. 617 ; Netherlands 
Steamboat Co. v. London City Corpn. (1904), 68 J. P. 377 ; 
Jonas v. St. Dunstans-in-the-West Overseers (1906), 5 
re lt. 147; Pole-Carew v. Craddock (1920), 7 ‘Tax Cas. 





SUB-SEcT. 19.—MANORIAL RIGHTS. 

854. Whether rateable.] — Quit rents & casual 
pros of a manor not liable to the poor’s rate.— 
2. v. VANDEWALL (1760), 2 Burr. 991; 1 Wm. BI. 
212; 1 Bott. 125; 97 1. R. 667. 

Anneaion :—Refd. Lowndes v. Horne (1779), 2 Wm. BI. 
355. -}—The lessees, under the lord of the 

manor, of lot & free share of all calamine raised 

within the manor, are liable to be rated to the 
poor, as occupiers of land, in the parish where the 
manor lies; none of them being resident in the 

parish.— Rt. v. BAPTIST Minn Co. (1813), 1 M. & S. 

612; 105 B. R. 229. 

Annolations :-—Distd. lt. v. Pomfret (1816), 5 M. & S. 139. 
Apld. kt. v. St. Austoll (1822), 5 B. & Ald. 693. Distd. 
ht. v. Tromayue (1832), 4 B. & Ad. 162. Apld. Crease v. 
Sawlo (1842), 2 Q. LB. 862. Refd. kh. v. Trent & Mersey 
Cunul (1825), 6 Dow. & Ry. K. B. 47. 

356. -|—The trustees under the will of a 
person seised in fee of two-third parts of a manor, 
subject to certain leases to a co. of adventurers of 
the mines of lead, tin, & copper ore, & other 
minerals, under the moors, commons, or wastes 
of the manor, at a rent certain, are not rateable to 
the relief of the poor for such rent; & therefore 
a rate by which they were rated in one gross sum 
for such rent, & also in respect of their being 
owners & occupiers of the moors, commons, & 
wastes within the manor, was held ill.—R. v. 
WELBANK (1815), 4 M. & S. 222; 105 E. R. 817. 
Annotations :-- Reid, Bristol Governors of the Poor v. Wait 

ad tld & idl. 264 ; Douglas v. Chalk (1841), 3 Man. 


- Mentd. f. v. Bedminster Union Assmt. Coin. 
(1876), 45 L. J. M. C. 117. 








SUB-SECT. 20.—MINBES., 
A. In General. 

See Poor Relief Act, 1601 (c. 2), s. 13; Poor Rate 
Exemption Act, 1840 (c. 89), s. 1; Rating Act, 
1874 (c. 54), ss. 3, 7, 8, 18. 

857. Whether rateable — Coal arpewe — Coal 
mines are property other than land rateable to the 
relief of the poor under Poor Relief Act, 1601 (c. 2), 
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& are, therefore, liable to be rated at the higher 
rate imposed on such property by Lighting & 
Watching Act, 1833 (c. 90).—THuRSBY v. BRIER- 
CLIFFE - WITH - EXTWISTLE (CHURCHWARDENS), 
[1895] A. O. 82; 64 L. J. M. C. 66; 71 L. T. 849; 
59 J. P.180; 11T.L.R. 48; 11 R. 38, H. LB. 
Annotation :—Reftd. Southwark & Vauxhall Water Co. v. 

Hampton U. C., [1899] 1 Q. B. 273. 

858. When no profit derived.] — 
The lessee of a coal mine is liable to be rated to the 
relief of the Poors though he derive no profit from 
the mine.—-R. v. Parrot (1794), 5 Term Rep. 
593; 1 Bott, 182; 101 BE. R. 332. 

A tatt. i . R. v. Bedworth (1807), 8 East, 387. 
Refd. Rev. sete: (1822), 5B. & ANd. B93 : R.v. Trent 

& Mersey Canal Co. (1825), 3 L. J. O. 8S. K. B. 140; 

Bristol Governors of the Poor v. Wait (1836), 5 Ad. & El. 

1; R.v. Vange (1842),3 Q. B. 242; R.v. Kas Counties 
Ry. (1854), 18 Jur. 679, n. 

359. ——— Mine ceasing to be worked.] 
—Where a coal mine becoming unproductive 
ceases to be worked, the lessee is no longer liable 
to be rated for it to the relief of the poor, although 
he be still bound by his covenant to pay the rent 
reserved to his landlord.—R. v. BEDworRTH (IN- 
HABITANTS) (1807), 8 East, 387; 103 E. R. 391. 
Annotations :—Dbtd. Staley v. Castleton Overseers (1864), 

33 L. J. M.C. 178. Apld. Farnham Flint, Gravel & Sand 

Co. v. Farnham Union, [1901) 1 K. B. 272. Distd. Hast 

Pool & Agar v. Redruth Assmt. Com. & Illogan Overseers, 

jigs] 2 K. B. 405. Another dictum of BLACKBURN, J., 

n the Law Journal report of Staley v. Castleton Overseers, 

33 L. J. M. C. 178, was referred to in argument. 3) 

learned judge is reported to have stated that the decision 
of Lorp ELLENBOROUGH in R. v. Bedworth was not law. 
That, however, I am told, is not to be found in the con- 
temporaneous reports of the case (COLLINS, J.J aoe ~ fd. 


Bristol Governors of the Poor v. Wait (1836), 5 L. 
13: RK. v. Westbrook (1847), 2 New Mag. Cas. 1315 
.v. G. W. Ry., Re Tilehurst Poor-rate (1852), 16 Jur. 217. 
360. Lime works.]|—Lime works are rate- 
able in the hands of the occupier, though there be 
risk & expense in the working, & the profits are 


uncertain.—R. v. ALBERBURY (CHURCHWARDENS) 


(1801), 1 Hast, 534; 102 E. R. 206. 
Ane :—Apld. R. v. Woodland (1802), 2 East, 164. 


efd. R. v. Whaddon (1875), L. R. 10 Q. B. 230. Mentd. 


Darvell v. Roper (1855), 3 Drew. 294. 
361. Slate work.]—A slate work, or as 
improperly called a slate mine, is rateable to the 
oor.—R. v. WOODLAND (INHABITANTS) (1802), 2 
Haat, 164; 102 H.R. 331. 
Annotation :—Refd. R. v. Dunsford (1835), 2 Ad. & El. 568. 
862. Clay pit.)——The occupier of a clay 
pit is rateable for the same.—R. v. BROWN (1807), 
8 East. 528; 103 BE. R. 445. 
gar ey ae Refd. R. v. St. Martin’s in the Fields (1842), 3 


363. Effect of Inclosure Act.]—By an 
Inclosure Act it was declared, that all the allot- 
ments to be set out to the several persons having 
right of common upon a moor, should be deemed 
to be situate within the same townships & places 
respectively, wherein the lands lay in respect of 
which such allotments should be made; & it was 
provided that nothing in the Act should affect the 
right of P. to certain coal mines under the moor : 
—Held: the first clause affected only those 
portions of the soil which were allotted to the 
commoners, & not the coal mines under those 
allotments; &, therefore, such coal mines were 
rateable to the relief of the poor in the parish in 
which they were actually situate, as they were 
before the Act passed, though the allotments 


























became rateable elsewhere.—-R. v. Pitt (1833), 5 


SHANNAHAN ¥. PRESIDENT OF CRES- | 157.—AUS. 

q. Whether rateable—Gold mines on a ue (1882), 8 V. L. R. (L.) t. —— Mining plant.}—CaNaDIANn 
private pepe lation nee . Gs aoe temit tty ue varEaoe cr ON 
on private pro y, wor withou r. wid held under ’ PRINGS : ° - KR. ; 
licence from the Crown, are not | right.|}—Re Norris 1908), 8 "oR 0. L. R. £05.—bAN. 

mines exempted m ra w—- IN. S. W. 547; 25 N. 8.,W. W. N. a.-——— Deposit of trap-rock.}— 
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B. & Ad. 565; 2 Nev. & M. K. B. 868; 1 Nev. & 
M. M. C. 422; 31.J3.M.C.4; 110 E. RB. 899. 

364. Who is liable as occupier — Grantee of 
gale.|—-(1) Iron mines & all other mines, except 
coal mines are under Poor Relief Act, 1601 (c. 2), 
exempt from liability to the poor rate. 

(2) Semble: galees under the Crown of mines in 
the Forest of Dean are occupiers, & as such are 
liable, where the mine is by law the subject of 
rating, to be rated as occupiers to the relief of the 
poor of the parish.— MORGAN v. CRAWSHAY (1871), 
L. R. 6 H. L. 304; 40 L. J. M. C. 202; 24 L. T. 
889; 35 J. P. 596; 20 W. R. 554, H. L.; affg. 
S. C. sub_nom. CRAWSHAY v. MORGAN (1869), 
L. an , Q. B. arg a ; 
Annotations :—.As to - Guest v. I 

(1872), 41 L. J. M. GC. T39 : Thursbs Brorolite ek 

Extwistle (1894), 71 L. T. 849. Generally, Mentd. R. v. 

Oxford (Bp.) (1879), 4 Q. B. D. 525; Winstanley o. North 

Manchester Overseers, [1910] A. C. 7; Associated Newse 


papers v. London City Corpn., [1916] 2 A. C. 429; Bourne 
v. Keane, [1919] A. C. 815. 


365. Right to deduct half rates—-Rating Act, 
1874 (Cc. 54), s. 8—‘‘ Specific contract to pay poor 
rate ’’—Iron mine.|—A covenant, in a lease of 
iron mines, to pay a certain rent ‘ free of all rates, 
taxes, & deductions whatsoever, parliamentary, 
parochial, or of any other nature,”’ is not a “ specific 
contract to pay the poor rate, in the event of the 
abolition of the exemption,”’ of iron mines, within 
Rating Act, 1874 (c. 54), 5s. 8; & the lessee is 
therefore entitled under Rating Act, 1874 (c. 54), 
s. 8, to deduct half the poor rate from the rent.— 
DEVONSHIRE (DUKE) v. BARROW STEEL Co. (1877), 
2Q. B. VD. 286; 46 L. J. Q. B. 485; 25 W. R. 
469; sub nom. DEVONSHIRE (DUKE) v. ITEMATITE 
STEEL Co., LTp., 36 L. T. 355, C. A. 


Annotations :—Consd. Chaloner v. Bolekow (1878), 3 App. 
Cas. 933. Mentd. West v. Gwynne (1911), 80 L. J. Ch. 


578. 

366. ~——.}—- A lease of an 
iron mine, made in 1855, not being then liable to 
poor rate contained covenants for the payment of 
certain rents & royalties, & these payments were 
to be made free & clear of all rates & taxes imposed 
by Parliament or otherwise .. . free from all 
deductions whatsoever; & there was a covenant 
to pay “ all manner of taxes, etc., which now are 
or which shall at any time hereafter, during the 
continuance of this demise, be imposed,’’ land- 
lord’s property tax excepted. By above Act, s. 3, 
Poor Relief Act, 1601 (c. 2), was extended to 
mines ‘‘of every kind not mentioned in the 
recited Act,’? by above Act, s. 8, provided that 
where the lessee of a mine was, at the commence- 
ment of the Act, exempt from the payment of 
poor rate which was afterwards made payable, he 
might deduct one-half from the rent, unless he 
has specifically contracted to pay such rate in the 
event of the abolition of the exemption :— 
Held: under this sect. the tenant here might 
deduct half of the rate from his rent, for that he 
had not, within the words of the sect. ‘‘ specifically 
contracted’? to pay such rate.—CHALONER v. 
Bouckow (1878), 3 App. Cas. 933; 47 L. J. Q. B. 
562; 39 L. T. 134; 42 J. P. 756; 26 W. R 541, 


ena 








B. Rents, Royalties and Tolls. 


867. Whether rateable—Profits of lot & cope.|— 
The lessee, under the Crown, of lead mines, 18 





Foster v. TOWNSHIP OF ST. JOSEPH 
(1917), 37 D. L. R. 283.—CAN. 

b. ——~— Minerale under the sea.J— 
CUNINGHAME v. AYRSHTRE ASS 
G895), 22 R. (Ct. of Seas.) 596; 

.L. R. 453; 28. L. T. 618.—SCOT. 
0, ——— Incomes derived from mines.] 


564, 1103; 70 D. 


—Re Kent & ASSESSMENT ACT (B. C.), 
(1923) 3 W. Ww. R. $65.—CAN. aera 


d. Who ts liable.}— BANNER Coat Co. 
ZS60OR v. GERVAIB Alta.), (1922} 3 Ww. w. It. 


e. —— Partnership.) ~- TRUSTEES, | 
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rateable to the poor for the profits arising from lot. 
& cope; which are duties paid him by the adven- 
turers, without any risk on his part.—-Row Ls r. 
GELLs (1776), 2 Cowp. 451; 1 Doug. K. B. 304, n. ; 
1 Bott, 1389; 98 BE. R. 1182. 


Annotations :-—Consd. Joncs ». Maunsol] (1779), 1 Doug. 
K. B. 302. Apld. R. «. Carlyon (1789), 30 Term Rep. 
385; Bute v. Grindall (1703), 2 Hy. Bl. 265. istd, lt. 
*. Parrot (1794), 5 Term Rop. 593; R. v. Rochestor (Bp.) 
(1810), 12 East, 353. Apld. R. vr. Baptist Mill Co. (1813), 
1M. & S. 612. Distd. R. +. Pomfret (1816), 86 M. & ®&. 
139. Apld. R.v. St. Austell (1822), 5 B. & Ald. 693. Distd. 
R, v. Trent & Mersey Canal (1825), 6 Dow. & Ry. K. RB. 
47; R. ev. Tremayne (1832), 4 B. & Ad. 162. Apld. Crease 
v. Sawle (1842), 2 Q. B. 862.  Refd. Rk. v. St. Agnes 
(1789), 3 Term Rep. 480 ; Mersey Dooka t. Cameron, Jones 
v. Merscy Docks (1865), 11 H. L. Gas, 443, 


368. Duties payable in kind—Tin toll.]-—~ 
A. person entitled to toll tin & farm duces, which 
are certain portions of the tin raised by the adven- 
turers in the tin mines, is liable to be rated to the 
poor in respect thereof.—lR. v. ST. AGNES (LN- 
HABITANTS) (1789), 3 Term Rep. 480; 1 Bott. 
167; 100 E. R. 688. 

Annotations :-—Distd. R. . Rochester (Bp.) (1810), 12 
Kast, 353. Apld. R. v. Baptist Mill Co. (1813), 1M. & Ss, 
612. Distd. R. v. Pomfret (1816), 5 M. & 8.139. Apld. 
R. e. St. Austell (1822), 5 B. & Ald. 693. Distd. Rk. e. 
Trent & Mersey Canal (1825), 6 Dow, & Ry. K. 2. 47, 
Apld. Creaso . Sawle (1842), 2 Q. B. 862. 

369. j}—The Duke of Cornwall, 
being entitled, as lord of a manor, to a certain 
quantity of the tin ore raised by the bound owners 
within the manor, which was rendered by them to 
him in an unmanufactured state, demised this 
toll :-—Held: the lessee, though not an inhabitant 
of the parish in which the tin was raised, was 
rateable to the poor rate there as occupier of the 
tin toll, under Poor Relief Act, 1601 (e. 2), 8. 1.—- 
CREASE v, SAWLFE (1842), 2 Q. B. 882; 2 Cal. & 
Dav. 812; ll Ja J. M. C. 62; 114 KB. KR. 334, 
Ix. Ch. ; affg. S.C. sub nom, KR. v. Creass (1810), 
11 Ad. & El. 677. 

Annotations -— Consd. Morgan » Crawashay (1871), To. 2. 


2 


5 H. L. 304. Distd. Kiftow ». Liskeard Union Asamt. 
Com,.(1874), 311.1. 601. Refd. Mersey Docks 0, Cammoron, 
Jones ». Mersey Docks (1865), 11 We I. Can. 41383 Roads 
¢, Trumpington Oversoerr, ete. (E870), 40 0. J. MLC. 35 3 
Manchester. Overseers of Poor v. Tfeadlam (1888), 21 
B DD. 968; Westminster Corpo. vr. Army & nv 

Auxiliary Co-operative Supply, (1902)2 K.H.125.  Mentd. 

Coomber ©. Borka JJ. (1883), 9 App. Cas, OF. 

370. oF a ee Sa oe «| Cray it. v. RANDAL & 
TAYLOR (1545), 5 1. T. OLS. T2. 

71. ——-- Royalties on lead mines.|—- 
Where a rate was imposed upon P., owner of the 
lead ore in certain lead mines, in respect. of the 
dutiy-lead reserved in a lease of said mines, being 
one-fifth share of the lead to be smelted from the 
ore raised from said mines :-- Weld: this reserva- 
tion was in the nature of a rent, & therefore not 
rateable.-—R. v. POMFRET (KAKL) (1810), 5 M. & S, 
139; 1 Bott, 235; 105 EB. I. 1002. 

Annotations :—Distd. R. rv. St. Austell (1822), 6 TR. & Ald. 

923; R. vw. Trent & Mersey Canal (1825), G Dow. & Hy. 

K. B. 47. Apld. KR. vo. Tremayne (1432), 4 B. & Ad. 162 ; 

IR. vw. Crease (1840), 11 Ad. & [1 677. Refd. Snallbcach 

Mine Co. v. Forden Union (1876), 35 L. T. 514. 

372. -~ —-—.J—The owner of certain 
lands & of mines therein, demised for ycars all the 
lead mines & veins of lead & other ore, saving to 
himself a right of entering to view the premises ; 
the lessee yielding, paying & rendering to him a 
full fifth part of all the lead or other ore from time 
to time gotten by the lessee, well cleansed, dressed, 
washed, & made merchantable & fit for smelting 
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ETC. v. OLAND (1902), 35 N.S. RR. 409. 
CAN. 





{.—— Proprietor of colltertes. 
FLY ESHIRE ASSESSOR ¥. CURROR (18 8) 
AN. ae vara Seas.) 632; 25. 8c. L. KR. 
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Sect, 4.—Particular instances: Sub-sect. 20, B., 
sub-sect. 21.] 


at the cost of the lessee, to be delivered clear of al’ 
deductions. For the purpose of preparing the ore 
for delivery according to the terms of the lease, it 
had to undergo a laborious & expensive process 
by which foreign substances were removed, but 
the character of the ore was not otherwise altered : 
—Held: the lessor was rateable to the relief of the 
oor in respect of the ore delivered to him under 
he above demise.—R. v. Topp (1840), 12 Ad. & 
Hl. 816; Arn. & H. 100; 4 Per. & Dav. 335; 10 
L. J. M. C. 14; 5 Jur. 407; 113 EB. R. 1023. 
Annotation >—Eaxplt. Morgan v. Crawshay (1871), L. R. 5 


373. Option to receive money in 
lieu.| Where the owner of the soil, by indenture, 
granted to certain adventurers full & free liberty 
to dig, mine, & scarch for tin, tin ore, etc., & the 
same to take & convert to their own use, subject 
to a reservation therein contained, & to make such 
adits, shafts, etc., as they should think necessary : 
yielding & paying to him one full cighth share of 
all such tin, tin ore, etc.; the same having been 
first spalled, picked, or otherwise made merchant- 
able, & fit to be smelted, & the indenture contained 
a power cither for payment in ore, or the amount 
thereof in money, which had been acted upon; & 
the owner had received it in money :—Held: for 
this, his one-eighth share, he was liable to be rated 
as an occupier of land, the reservation operating 
as an execption out of the demise, & not being of 
the nature of a rent.—R. v. St. AUSTELL (INHABI- 
SANTS) (1822), 5 B. & Ald. 693; 1 Dow. & Ry. K. B. 
351; 1 Dow. & Ry. M. C. 89; 106 H.R. 1344. 


Annotations :—-Distd. I. v. Trent & Morsoy Canal (1825), 6 
Dow. & Ry. K. B. 47: BR. v. Tremayne (1832), 4 B. & Ad. 
162. Apld. Creayo v. Sawle (1842), 2 Q. B. 862; Van Mining 
Co. ». Lianidloes Ovorseers (1876), 1 Ex. D. 310. ° 
Roads. Trumpington Overseors (1870), L. R.6 Q. B. 56. 


374. -|— By Rating Act, 1874 
(c. 54), s. 7, provision is made for rating, amongst 
others, lead mines occupicd under leases: by 
sect. 8 the tenant under a lease existing at the 
commencement of the Act may deduct one-half of 
the rate from the rent payable by him: by sect. 13 
the Act is not to apply to mines of which the 
royalty or dues are ‘‘ wholly reserved in kind.” — 

A mining co., at the commencement of the Rating 
Act, 1874 (c. 54), occupied, under a lease from L., 
a lead mine with engines, machinery, & plant. By 
the reddendum of the lease, L. was to receive a 
royalty of a share of the mincrals obtained, which 
at his option was payable in money. The co. also 
occupied two other pieces of land, under separate 
leases from W. Under one of these leases the 
reddendum was wholly in money ; under the other 
the reddendum consisted of rent in money, & of a 
royalty in kind, which at the option of the lessor 
was payable in money. ‘The pieces of land com- 
prised in the two leases lastly mentioned were not 
worked as mincs. The rents had always been paid 
in money. By an assessment & poor rate, L. was 
charged in respect of the royalty paid to him, & 
the co. were charged in respect of the engines, 
machinery, plant, & surface lands :—Held: the 
assessment & rate were correct: for the property 
occupied under the lease from L. was of itself a 
mine within Rating Act, 1874 (c. 54), 5s. 13, the 
lands held under the other two leases not being 
worked; & as L. would have been chargeable 
before that statute in respect of the royalty in 
kind, although he had the option to receive it in 
money his liability was preserved by that clause ; 
& the co., as lessees, were chargeable in respect of 
the engines, machinery, plant, & surface lands.— 
VAN MINING Co. v, LLANIDLOES OVERSEERS (1876), 
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1 Ex. D. 810; 45 L. J. M. C. 188; 34 L. T. 692; 

40 J. P. 598, C. A. 

875. Duties payable in money.] — An 
owner of the soil, who has granted to adventurers 
liberty to dig, mine, work & search for manganese 
for twenty-one years, & the same to take, & con- 
vert to their own use, & to make adits, shafts, etc., 
rendering to him £1 15s. for every ton weight of 
Manganese raised during the term, is not an 
occupier of any portion of the soil, & consequently 
not rateable to the relief of the poor.—R. v. 
TREMAYNE (1832), 4 B. & Ad. 162; 1 Nev. & 
M. K. B. 194; 1 Nev. & M.M.C. 64; 2L.J.M.C. 
17; Pratt, 361; 110 EB. R. 417. 

Annotation :—Apld. R. v. Crease (1840), 11 Ad. & El. 677. 
376. Rent of lead mine — When no ore 

raised.]—Landlords not resident within the parish, 

having leased lead mines & other minerals, with 

liberty to the tenants to dig, etc.; reserving a 

certain annual rent, & also certain proportions of 

the ore which should be raised, are at any rate 
not assessable to the relief of the poor for such 
certain rent, no ore being raised; whatever the 
question might be as to the proportion of ore 

reserved when in fact any should be raised.—R. v. 

RocHEster (Brp.) (1810), 12 East, 353; 1 Bott, 

217; 104 EB. R. 138. 

Annotations :-—Consd. R. v. Baptist Mill Co. (1813), 1 M. & S. 
612. Apld. R. v. Pomfret (1816), 5 M. & 8. 139. Distd. 
It. v. St. Austell (1822), 5 B. & Ald. 693. Refd. R. v. 
Trent & Mersey Canal (1825), 6 Dow. & Ry. K. B. 47; 


R,. v. Tremayne (1832), 1 Nov. & M. K. B. 194; R. o. 
rie ar ea 4J. P. 139; KR. v. Fayle (1856), 27 L. T. 








SuB-SECT. 21.—MOORINGS. 


377. Pier or landing place—Of moored barges— 
Attached to building abutting on river.]—Applts., 
an unincorporated joint stock co., were pro- 

rietors of steam boats plying on the Thames, & 
or embarking & disembarking passengers, con- 
structed a pier or landing place in the Thames, 
opposite to premises abutting on the Thames, 
which they held by lease of S., & which consisted 
of the ground floor & cellar, being part of premises 
called the Mill, of which last mentioned premises 
the remainder was occupied by S. himsclf. The 
pee or landing place consisted of barges, moored 

y anchors in the bed of the river, & connected 
by wooden bridges with each other, & with a 
platform resting on an abutment which was bolted 
into the wall of the premises held of S. by applts. 
Passengers using the pier passed through applts.’ 
part of the premises, which were used also for a 
pay office, & contained other rooms, a warehouse 
for ropes, etc., & the cellar. The trustees rated 
applts. by the words, ‘‘ tenement, land, landing 
place & premises, & the brow or brows, barge or 
barges, dummy or dummies, lying upon, fixed to 
or connected with the same tenement, land, 
landing place or premises, & the easement or ease- 
ments, anchorage or anchorages, held, used or 
enjoyed therewith.’’ In the same rate S. was 
rated for a ‘* mill & premises’ ‘‘ exclusive of the 
steam boat pier.’’? On appeal to the sessions, the 
rate was confirmed; & a case was stated for this 
ct., reserving the question as follows: ‘‘ If, upon 
the facts stated, the ct. should be of opinion that 
no rate can be maintained, the judgment of the 
ct. of quarter sessions to be reversed. If the ct. 
should be of opinion that the rate can be main- 
tained, irrespective of its amount, the judgment 
of the ct. of quarter sessions to be affirmed ’”’ :— 
Held: (1) the rate was good, being substantially 
made on the land occupied by applts., & the other 
items mentioned being merely accessories, showing 


Part I.—LiaBtmity TO BE RATED. 


the mode & purpose of such occu 
to its value. (2) S. was not rate 
occupied by applts. 

(3) We must assume the occupation to be right- 
ful (LoRD CAMPBELL, C.J.).—R. v. LeiTH (1852), 1 
HK. & B. 121; 21 L. J. M.C. 119; 18 L. LT. O.S. 
221; 16 J. P. 310; 16 Jur. 522; 118 B. R. 382. 


Annotations :-—As to (1) Distd. R. v. Morrison (1852), 1 E. & 

B.150. Oonsd. Grant». Oxford L, B. ees). 9 B. ® 8. 900. 
Refd. Lewis v. Swansea Ovorseers, etc. (1855), 1 Jur. N. S. 
1108; _R. v. St. George the Martyr, Southwark (1855), 3 
Cc. L. R. 1127; Forrest v. Greenwich Overseers (1858), 8 
BE. & B. 890 ; West Middleton Waterworks Co. r. Hampton 
ee 08), mA Jur. N. ag ee i Watkins v. Milton 
nex ravesen verseers, ete. & Gravesend & Milton 
Union Asamt. Com. (1868), 18 L. T. 601. 


378. Attached to public river stairs.] 
-—F. moored a barge in the Thames between high & 
low water mark: the moorings were stationary, 
in the bed of the river; & the barge floated at 
high water & grounded at low water on the posts 
in the bed of the Thames by which it was moored, 
& which were in the parish of G. The barge was 
connected by a chain with stairs on the land, the 
soil of which was not the property or in the occupa- 
tion of A., & which was at that point a common 
highway to the Thames. Movable planks were 
laid from the shore on to the barge, & thence to 
another barge moored farther out in the Thames, 
& which always floated. By this means a pier was 
constructed, which was permanently kept there & 
used for embarking in steam boats & landing from 
them; & I. was remunerated by the parties so 
using; & he had the sole control of the pier :— 
Held: he was rateable to the poor rate for U., as 
occupier of the land in the bed of the river.— 
FORREST v. GREENWICH OVERSEERS (1858), 8 
E. & B. 890; 120 Bo. R. 3323 sub nom. NR. v. 
Forrest, 27 L. J. M. C. 96; 30 L. T. O. S. 284; 
4 Jur. N.S. 480; 6 W. R. 279; sub nom. GreEn- 
WICH (CHURCHWARDENS, ETc.) v. Forrest, 22 
J. P. 130. 

Annotations :—Distd. Cory v. Greenwich (1872), L. RR. 7 
C. P. 499; M.S. & L. Ry. o«. Kingston-upou-Huall Union 
(1896), 75 L. T. 127. Refd. Grant ». Oxford L. B. (1868), 
9B. & S. 900; Watkins ». Milton next Gravesend (1868), 
: ; Cory vr. Bristow (1877), 2 App. Cas. 262; KR. 


v. St. Paneras Axsimut. Com, (1877), 2 Q. B.D). 581 3 Smith's 
Dock Co. v. Tynomouth Corpn., [1908] 1 K. B. 948. 


379. -—— —-— & platform fixed on piles.|—~ 
Where a parish comes down as far as the bank of 
a river, there is a primd facie presumption that the 
parish extends as far as the middle of the river. 
A pier leading from the river’s bank, in such a 
parish, into the river, beyond the low water mark, 


tion, & adding 
for the land so 








& consisting of a fixed platform, supported on | 


pop commencing within 2 or 3 inches from the 
ank, & a floating barge, moored close to, but not 
attached to, the platform, is to be held, in the 
absence of evidence to rebut the presumption, as 
being within the parish. Such pier is rateable to 
the poor rate.—-MCCANNON v. SINCLAIR (1859), 2 
BK. & BE.53; 28L.3.M.C. 247; 33 L. T. O. 8S. 221; 
23 on ; 5 Jur. N.S. 13802; 7W.R. 567; 121 
Annotations :—Consd. Ipswich Dock Comrs. v. St. Poter, 

Ipswich Overseers aay 7B. & 8S. 310. Retd. Bridg- 

be oe v. Bootle-cum-Linacre (1866), L. R. 2 


380. Moored pontoon — Fixed to pile.]|— 
A railway co. owned a pontoon which they used 
for a landing stage for a steam ferry across a tidal 
river. The pontoon floated, except at low tide, 
when it rested upon the mud of the foreshore. If 
was moored to a pier by the licence of the pier 
owners by means of mooring chains. To protect 
the piles of the pier from being chafed by the 
mooring chains, the co. had driven a pile into the 
bed of the river, & with the permission of the pier 
owners had bolted it & a cross piece of timber to 
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the piles of the pier :—Held: the co. were not in 
occupation of land so as to make them rateable to 
poor rate.—-MANCHESTER, SHEFFIELD & ]INCOLN- 
SHIRE Ry. Co. v. Krnaston-uron-HULt1, GOVERNOR 
& GUARDIANS OF THE Poor (1896), 75 L. T. 127; 
ro < P. 789; 12 T. L. R. 5389; 40 Sol. Jo. 667, 

381. Movable floating dock.|--M. occupied a 
ship building yard on the bank of a tidal navigable 
river ; on the river itself was a ship dock belonging 
to M., which floated at high water, & grounded at 
low water upon a part of the bed of the river. 
Owners of land on the bank, who used the adjacent. 
bed of the river, paid an acknowledgment to the 
Conservators. M. used the floating dock for the 
repair of ships; & his workmen passed to it by a 
plank which rested on it & on the land of the yard, 
& was fastened by a staple to the dock. The dock 
was moored to the bed of the river by chains, «& 
was also attached by chains to the yard. The 
chains were capable of being slackened, to enable 
the dock to be taken into deeper water, which 
continually occurred; & sometimes the harbour 
master removed the dock altogether. M. was rated 
to the poor for his “ river frontage, with floating 
dock attached,’ at an amount which was the 
aggregate of the separate value of the yard & the 
dock. The sessions, held that the floating dock was 
not rateable, but that the value of the yard was 
enhanced by it to the amount. assessed 5 & they 
confirmed the rate. This ct. reduced the rate to 
the separate value of the yard, holding that the 
flouting dock could not be considered accessory to 
the yard.—R. ». Morrison (1852), 1. & B. 150 | 
221. ).M.0. 14; 201. T. 0.8. 903; 175. 2. 243 
17 Jur. 485; TI8 WW. Wt. 805. 


Annatations :— piste. Be a r. iteenwich, ( Aoi Than 
Rn. & BB. SU0. 0 Tyne Pontoons Co. «, ‘Pynemo 
' Refd. Watkins o, Milton next 


Union (1897), 76 L. T. 782. 
Gravesend (1868), 32 4. PB. 206; Smith's Dock Co. %,. 
Tynemouth Corpn., [1908] 1K. 1. oss. 

882. Boat club barge —- On posts fixed in river 
bed—Without licence of owners of sofl.|-- The 
corpn. of Oxford are the owners of the soil of the 
bed of the river Isis, which is subject to the control 
of the Conservators of the river Thames, & if & 
public highway. ‘The University Boat Club are 
possessed of a barge which is incored to two posta 
fixed to the soil, by means of two tron rings which 
are attached to the barge, & pass loosely round the 
posts so as to allow the barge to rise & fall with the 
water of the river; & sometimes, when the water 
is very low, the barge rests on the soil 5 the barge, 
though capable of being moved, 18 never In fact 
moved from its station. The posts were driven 
into the soil more than twenty years ago, & have 
since been so used by the Boat Club, but without 
the licence of the corpn. or of any one else. There 
was no evidence by whom or by whose authority 
the posts had been first placed, & no rent had ever 
been paid by any one for their use. The University 
Boat Club having been assessed to general district 
rates in respect of these posts & the barge attached : 
_Held: on these facts there was no proof of 
occupation, as of right, of the posts by the Univer- 
sity Boat Club, & therefore they were not rateable. 
—GRANT v. OxFORD LOCAL BOARD (1868), I. R. 4 
Q.B.9; 38 L. J. M. C. 395 19 1. PT. 3783 38 
J.P. 228; 17 W. R. 76. : ti dcestaies Ate 

J — } eo. Greenwich Oversec : 
anraTa) Al Te Fn. G2 AD rvd. Mos. & 1. ity. e. 
ingston-upon-Hul! Union (1896), 79 1. T. 127. Befd. 

Cory v. Bristow (1875), 23 W. RR. 615. 

383. Coal hulk in river—Fixed mooring chains 
—Moorings used by licence.]|—The Conservators of 
the Thames were owners of the soil & bed of the 
river, & of moorings fixed to the soil of the river. 
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W. used the moorings to moor his hulk, as a 
floating coal depot, under the following document : 
‘* We, the Conservators of the Thames do grant 
to W. liberty & licence to fasten, & thenceforth 
keep fastened, his coal hulk to the moorings placed 
by the Conservators in the river, until either party 
shall have given to the other one calendar month’s 
notice in writing. In consideration whereof W. 
agrees to pay towards the expenses of placing & 
maintaining & repairing the moorings the annual 
sum of £30.’’ W. was assessed to the poor rate as 
occupier of part of the bed of the river :—Held: 
the above document was not a demise, but only 
granted to W. a licence to use the moorings, & he 
was therefore not the occupicr, & not liable to 
be rated.—WATKINS v. MILTON-NEXT-GRAVESEND 
OVERSEERS (1868), Tu. R. 3 Q. BK. 350; 37 L. J. 
Take 73; 18]. T. 601; 32 J. P. 294; 16 W. R. 
Annotations :—Consd. Cory ». Greenwich (1872), L. R. 7 
C. P. 499; Wells v. Kingston-upon-Hull (1875), L. R. 10 
C.P. 402. Distd. Cory ». Bristow (1877), 2 App. Cas. 262. 
Apia. M.S. & L. Ry. v. Kingston-upon-Hul! Union (1896), 
75 L.T.127. Refd. R. v. St. Pancras Assmt. Com. (1877), 
2 Q. B. D. 581; Lancashire Telophone Co. v. Manchester 
Ovorseers (1884), 13 Q. B. D. 700. 


884. Derrick in river—-Location subject to 
discretion of river Conservators—Movable mooring 
chains.]—-Applts. were possessed of a derrick for 
loading & unloading, but not storing, coals in the 
river Thames, which was moored within the parish 
of Greenwich under a licence from the Conserva- 
tors, in the following manner, viz., by two single 
fluked anchors on the side nearest the shore, & by 
two stones on the channel side, & by two stream 
anchors, one at the head & the other at the stern. 
The anchors & stones, which could be hauled on 
board by the machinery on the derrick, were 
merely dropped into the river, no force being used 
for the purpose of fastening them, but only a small 
quantity of ballast being removed in the bed of 
the river to enable the stones to lie flat. The 
derrick was always afloat, & was subject to be 
moved to any other part of the river, at the pleasure 
of the Conservators :—Held: applts. were not 
liable to be rated to the relief of the poor in respect 
of these moorings.—Cory v. GREENWICH (CHURCH- 
WARDENS) (1872), L. R. 70. P. 4993; 411.5. M. C. 
142; 27L. T. 150; 367. P. 599. 
ti enon -—Gonsd. Cory v. Bristow (1877), 2 App. Cas. 


385. —~——- Fixed mooring chains.]—Cory 
v. Bristow, No. 178, ante. 





SUB-SECT. 22.—PRISONS, 
See Sub-sect. 24, K., post. 


SUB-SECT. 28.—PROPERTY OCCUPIED FOR 
MILITARY PURPOSES. 


See Sub-sect. 24, I.., post. 


SUB-SECT. 24.—PROPERTY OCCUPIED FoR PUBLIC 
OSES. 
A. In General. 


| 386. Whether rateable.] — AMHERST (LORD) v. 
SomMERS (LORD), No. 285, ante. 


PART I. SECT. 4, SUB-SECT. 24.—A. 

8861. Whether rateable.) — Where 
land the property of Her Majesty & 
unoccupied, or used, or reserved, or 


vested in trustees for public pu 
was excepted from Hability :—Held: 
the exception applied to land not the 
property of Her Majesty, if used or 


Rates AND RaTING. 





387. -|— Trustees who hold property 
merely for the public benefit, are not rateable to 
the poor in respect of that property. Semble: the 
trustees of a river which has been made navigable 
by Act of Parliament, are not to be considered as 
occupiers of the soil of that river, unless it has been 
specifically vested in them by that Act. 

Where, therefore, an Act of Parliament, passed 
for the making of part of a river navigable, ap- 
pointed trustees, & empowered the receiving of 
certain tolls, etc., & directed, that, after the pay- 
ment of the expenses connected with the naviga- 
tion, the surplus of the tolls received, if any, 
should be employed towards the amending & 
repairing of bridges & highways within the county, 
& in such other manner as the justices at quarter 
sessions should direct :—Held: the occupation of 
the trustees was solely for the public benefit, &, 
consequently, a poor rate made upon them in 
respect of the tolls could not be sustained.—R. v. 
RIVER WEAVER NAVIGATION TRUSTEES (1827), 7 
B. & C. 70; 9 Dow. & Ry. K. B. 788; 4 Dow. & 
Ry. M. C. 583; 5 L. J. O. S. M. C. 102; Pratt, 
28; 108 EB. R. 651. 

Annot — Rv. : ; . & El. 
village so oP Sam ARDS At & Bh 

435. QOverd. Mersey Docks v. 


Cameron, Jones v. Mersey 
Docks (1865), 11 H. L. Cas. 443. Refd. R. v. Blackfriars 


ridge Co. (1839), 1 Per. & Dav. 603; R. v. Wallingford 

Union (1839), 10 Ad. & Kl. 259; R. v. Exminster (1840), 

12 Ad. & El. 1; HK. v. Badcock (1845), 1 New Mag. Cas. 

207; R.v. St. George, Southwark, Bethlem Hospital Case 

& Bridewel]l Hospital Case (1847), 10 Q. B. 852; Manchester 

Corpn. v. Manchester Overseers of the Poor (1852), 17 

Q. B. 859. 

388. .}— LonpdON CouNnTy COUNCIL Vv. 
EnituH PARISH (CHURCHWARDENS, ETC.) & DART- 
FORD UNION ASSESSMENT COMMITTEE, WEST HAM 
PARISH (CHURCHWARDENS, ETC.) v. LONDON 
County CouNcIL, ST. GEORGE’S UNION ASSESS- 
MENT COMMITTEE v. LONDON CoUNTY COUNCIL, 
No. 42, ante. 

389. Necessity for occupation in service 
of Crown.|—-MERSEY DOCKS v. CAMERON, JONES v. 
MERSEY Docks, No. 286, ante. 

390. .|—The statutes which authorise 
assessments for the relief of the poor are silent as 
to the Crown. Hence the Crown is subject to no 
poor rate. To this immunity a wide signification 
is ascribed ; for not only are the palaces of which 
Her Majesty is in actual occupation deemed free 
from assessment, but even the House of Lords is 
held to be exempt on the ground that it is regal. 
So likewise Govt. offices as the Post Office, the 
Horse Guards, & the Admiralty, escape this 
impost simply because they are in the service of 
the Crown :—Held: the Leith Comrs. were liable 
to be assessed for the relief of the poor in respect of 
their docks & harbours, as owners & occupiers of 
lands & heritages within the statutes, not for their 
own use, but exclusively for the benefit of the 
public, there being no exemption of property held 
for public purposes unless held by the Crown or for 














the Crown.—LEITH HArBour & Docks COMRS. v. 
as OF THE Poor (1866), L. R. 1 Sc. & Div. 
17, H. i. 

Annotations :—Apld. Greig v. Edinburgh University (1868), 


iv. 348; Worcestershire County Council 

w. Worcestershire Union Assmt. Com. & St. Nicholas 

Overseers (1897), 66 L. J. Q. B. 323. . Income Tax 

Special Purposes Comrs. v. Pomsel, [1891] A. C. 531. 
entd. R. v. Hutchins (1881), 44 L. T. 364. 


391. -| —- WORCESTERSHIRE COUNTY 
COUNCIL v. WORCESTER UNION, No. 298, ante. 


L. R. 1 Se. & 








reserved for public purposes.— RanpD- 
WICK BOROUGH COUNCIL v. AUSTRA- 
LIAN Crr1Es INVESTMENT CORPN. (1893), 
68 L. T. 771, P. C.—AUS, 


Oses 


Part J.—LIABILITY TO BE RATED. 





392. Necessity for exclusive ‘public benefit.) 
—To exempt property from poor rate as being 
devoted to public purposes, it is not sufficient that 
it produces no benefit to the occupiers individually, 
& that the occupation is in some degree beneficial 


to the whole public, yielding additional benefit 


also to a limited district or community: the 
benefit must be exclusively public. A local Act 


‘* for improving certain parts of the townships of ”’ 
“High & Low Harrogate,” & for protecting the 
mineral springs there, etc., recited that many 
visitors resorted to those places, & that ‘‘ it would 
be of great advantage to the inhabitants”? “ & 
to the public at large ’’ if provisions were made as 
after mentioned. By subsequent clauses, comrs. 
were appointed for carrying the Act into effect 
within defined boundaries, comprehending parts 
only of several townships: the mineral springs 
were vested in the comrs., for the purpose of 
regulation & protection; & they were empowered 
to extend & alter the buildings over the springs ; 
to lock up the springs, giving the public free access 
between certain hours; to build a pump room, 
& to make a limited charge on persons frequenting 
the room & buildings: to flag & repair footways 
in all streets within the limits; to make & repair 
sewers under the strects; to widen & improve, 
light & cleanse them, to regulate the buildings 
therein, & to abate nuisances; & they were 
authorised to cause the dirt, ashes & rubbish, 
except such as occupiers should reserve for their 
own use, to be removed from any house within 
the limits, at such time & manner as they, the 
comrs., should appoint. They were further 
empowered to erect a market for the sale of pro- 
visions, to set up weighing machines, licence & 
regulate hackney coaches, appoint constables, etc. 
& they were enabled, for the purposes of the Act, 
to lay rates on the occupiers of lands, houses, etc., 
within their district. The comrs. carried these 
provisions into effect, & built a pump room, which 
yielded them a profit, the whole of which was 
applied to the purposes specified in the Act, & to 
no others :—Held: the comrs. were rateable to 
the poor rate of the township in which the pump 
room was situate, as beneficial occupiers of the 
room, the profits not being cxclusively appro- 
Lama by the Act to public purposes.—IK. v. 

ARROGATE Comes. (1850), 15 Q. B. 1012; 4 
New Sess. Cas. 319; 20 L. J. M. C. 25; 16 L. TY. 
O.S. 190; 15 J. P. 38; 15 Jur. 422; 117K. R. 
741. 


winnotations -—Apld. Manchoster Corpn. v. Manchester 
Overscors of the Poor (1852), 17 Q. B. 859. Distd. R. v. 
Manchoster Overseers (1854), 3 E. & J. 336. Consd. 
Mersey Docks v. Camcron, Jones v. Mersey Docks (1865), 
11 H. L. Cas. 443. Refd. Birkenhead Docks Trustees v. 
Birkenhead Overseers (1853), 2 E. & B. 148; Liverpool 
Corpn. v. West Derby Overseers (1856), 6 EK. & B. 704; 
Lancashire JJ. v. Stretford Overseers (1858), K. B. & E. 
aon ; Essenden Corpn. v. Blackwood (1877), 2 App. Cas. 











393. ——-.] — R. v. MANCHESTER CORPN., 
No. 423, post. 
394. ——.]—- A yard in the borough of 


H. & parish of S., which is partly within & partly 
without that borough, was occupied for the 
purposes of the highways by the town council of 
H., in its capacity of local board of health, on which 
are cast the duties of surveyors of the highways. 
The town council were rated in respect of their 
occupation of the yard, & did not appeal, but 
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refused to pay the rate. Two justices were 
applied to & refused to enforce payment. of the 
rate :—Held: the rate ought to be enforced ; the 
council, as board of health, were trustees for 
the inhabitants of a limited district, & not for 
the public at large, & therefore that they were not 
entitled to exemption on the ground that. they 
occupied for public purposes only.—R. +. uns, 
JJ. (1854), 4 BE. & BK. 29; 2 C. L. R. 1480; 23 
L. T. O. S. 231; 2 W. R. 620; 119 EB. R. 12; 
sub nom. R. v. Coorer, 23 L. J. M. C. 1885 18 
yi nik ; LE 809, 
nnotation. :— . Toxte "ark U . ark 
Board of Hone gel), 30 yt Arete Bd. Acne 
395. -} — Buildings were provided by 
justices of a county, under County Police Act, 
1859 (c. 93), & County Police Act, 1840 (c. 88), for 
a police district of a county. The furniture 
belonged to the justices, who paid for it out of the 
police rate. The buildings consisted of premises 
used exclusively for the police offices, cells, & 
rooms for the residence & accommodation of the 
police sergeant & constables, who resided there, 
one of them with his wife, & had a deduction made 
from their wages in respect. of the rent : but they 
enjoyed no accommodation more than was neces- 
sary for their convenient oceupation in their 
official capacity, & for the purposes for which they 
were placed there :-~-//leld: the buildings were 
occupied exclusively for public purposes, & the 
justices were not rateable to the poor in respect 
thereof.— LANCASHIRE JJ. vo. STRETFORD OVER- 
SEERS (1858), 18. B. & 1. 2253; 4 Jur N.S. 1274 | 
120 E.R. 492 3 sub nom. Reo. LANCASHIRE JJ., 
27 L. J. M,C. 2003 31. 7. OS. F163 sub nom. 
STRETFORD OVERSEERS vu. LANCASHIRE JJ., 22 
J.P. 705, 
Annotations :-—Retd. Tyne Improvement Comrs. «. Chirton 
Oversecrs, ete. (1859), 1 EB. & Mersey Docks tt. 


Me Wd. SIC; 
Cameron, Jones vw. Mersey Docks (1865), If H. L. Casa. 


4435 Coomber v. Berks JJ. (1883), 9 App. Cas. Of; 

Showers v. Chelmsford Union Assint. Com, (E891), Ryde, 

Itat. App. (1891-03) 259s Lewis ¢. Durham Union (1904), 
T. 383. 


90 Tu. 
property.) 











396. —--- Municipal ~- Where a 
municipal corpn. had been rateable & rated to the 
relief of the poor, in respect of town & anchorage 
dues, before 5 & 6 Will. 4, ¢. 76, for the regulation 
of municipal corpns.: //eld: sect. 02 of that 
Act, by appropriating all the corporate funds to 
purposes of a public nature, exempted the above 
dues from further rateability. —R. vu. LiveERroo. 

JORPN. (1839), 9 Ad. & BL 4355 7 Por. & Dav. 

3345 2 Will. Woll. & H. 385 8 ln J. MLC. 4153 3 

J.P. 691; 112 E.R. 1276, 

Annotations :--~Consd. R. v. Wallingford Union (1839), 10 
Ad. & El. 259. Folld. 2. or. dexmiinster (1840), 12 Ad. & 
El. 2. Overd. Mersey Docks ve. Cameron, Jones v. Meravy 
Docks (1865), 11 H. I. Cas. 443. Refd. It. 7. Mackfriars 
Bridge Co. (1839), 9 Ad. & El. 828; Re». Badcock (1845), 
6 Q. B. 787; It. v. St. George-the-Martyr, Re Betllchein 
Hoxpital, Jte Bridewell Hospital (1847), Ti J. P. 615; 
R. v. Birkenhead Docks Trustees (14852), 2) L. J. M. C. 
209°: R.w. Oldham Corpnu. (1868), 2 B. & 8. 202. Mentd. 
Holdsworth v. Clifton Dartmouth Hardness Corpn. 

rag 11 Ad. & El. 490; Cov v. Wise (1865), 12 W. RR. 

036. 


397. ——- }—The corpn. of Exeter, before 
& after the passing of Municipal Corporations Act, 
1835 (c. 76), was possessed of a canal & towing 
paths. The tolls & dues, after the passing of the 
Act, went into the borough fund. They were 
mortgaged, but produced more than enough 
revenue to pay the interest. The canal & towing 
paths were situate in the parish of K., & out of 








$921. ——— Necessity for exclusive | Ratpway & Land Co. (1859), 9 254.—CAN. 
public benefit.}—DOMINICAN CONVENT | N. B. R. (4 All.) 376.—CAN. 
v. SOUTH SHEPSTONE LOCAL BOARD 396 ili. aa —~ GLASGOW 
(1923), 44 N. L. R. 391.—S. AF. 396 ii. cer NESE ecco Ad No. oe nove isola Gaanae Me 
—_— 2 R UNICIPALITY v. VILLAGE A : S.C. : 
A Pfleger oc ne ag phere 3 Ww. WwW. R. j Sc. L. R. ORT. 


3 
Ez p. NEW or KIPLING, 


J.—VOL. XXXVIII. 


[1925] 


If 


482 


Sect. 4.—Particular instances: Sub-sect. 24, A. & 
B. (a) & (b), & C. (a) & (b).] 


the borough of Exeter :—Held: Municipal Cor- 

porations Act, 1835 (c. 76), 8. 92, by appropriating 

all the corpn. funds to purposes of a public nature, 
exempted the tolls & dues from rateability to the 
poor in the parish of E.—R. v. EXMINsTER (IN- 

HABITANTS) (1840), 12 Ad. & El. 2; 4 Per. & Dav. 

69; 9L. J. M. C. 108; 4 J. P. 426; 113 B. R. 

710. 

Annotations :—Distd. R. v. Badcock (1845), 6 Q. B. 787. 
Overd. Mersey Docks v. Cameron, Jones v. Mersey Docks 
eee: 11 H. L. Cas. 444. Mentd. Doe d. Parr v. Roe 
1841), 1 Q. B. 700. 


398. -}--By an inclosure Act, the 
Metropolitan Board of Works, in whom the control 
of Blackheath was already vested by statute, were 
empowered ‘‘to erect & maintain... upon 
Blackheath ... a suitable lodge for the accom- 
modation of any officer appointed by them to 
preserve order upon the Heath, & for its pro- 
tection.’’ By Local Government Act, 1888 (c. 41), 
8. 40 (8), the London County Council became in 
law the successors of the Metropolitan Board of 
Works. Under the enclosure Act, a lodge was 
erected & u keeper was appointed to reside there, 
who was paid by appits., a sum of four shillings 
per week being deducted from his wages for rent 
of the lodge, which was rated at £30 gross & £24 
rateable value. Applts. did all the repairs. The 
total average annuul expenditure on the main- 
tenance of Blackheuth was about £700. By a 
local Act the owners of houses let at a rent payable 
a‘ periods shorter than quarterly are to be deemed 
the occupiers, & are to be rated for the same :— 
Held: as the lodge was occupied solely for the 
purpose of keeping order on Blackheath, applts. 
were not liable to be rated in respect thereof.— 
LONDON CouNTY COUNCIL v. GREENWICH UNION 
(1891), Ryde, Rat. App. (1891-93) 98. 

399. ——~ Exemption under local Act.}— 
Where, by a local Act, property situate in M. & 
held in trust for the bencfit of the township of M., 
is made not liable to the poor rate:—Held: a 
sect. in that Act, enabling the trustces to apply 
part of the profits of such property to the 
advantage of the borough of which M. forms a 
part, does not render the property rateable to the 
township of M.—MANCHESTER COoRPN. v. MAN- 
CHESTER OVERSEERS (18538), 2 W. R. 64. 

. -|—A private Act of 1780 
vested a De of land in trustees for certain 
purposes therein mentioned for the benefit of the 
inhabitants of a borough & provided that for ever 
thereafter the land should be deemed & taken as 
within & parcel of the borough, but should in no 
wise be assessed to poor rate :—Held: the land 
was exempt for ever from being assessable to poor 
rate & therefore a race committee, to whom the 
trustees had leased a portion of the land for a race- 
course, were not liable to poor rate by reason of 
their occupation.— PONTEFRACT ASSESSMENT Com- 
MITTEE v. PONTEFRACT Park TRustTrxEs, PoNtE- 
FRACT ASSESSMENT COMMITTEE v. HARTLEY (1898), 
78 L. T. 788, C. A. 

Beneficial occupation.)—Sce Sect. 2, sub-sect. 3, 
B. (4), ante. 




















B. Canals. 
(a) In General. 
401. Statutory exemption of canal tolls — Ex- 


RATES AND RatTING. 


statute empowered the propuetors of a canal to 
take rates in respect of vessels navigating the 
sume, & expressly exempted such rates from the 
payment of all taxes, rates, etc., it was held that 
the land occupied by the canal was also thereby 
exempted from poor rate.—-R. v. CALDER & HEBBLE 
NAVIGATION Co. (1818), 1 B. & Ald. 263; 106 


H.R. 97. 

Annotations :—Distd. R. v. Leeds & Liverpool Canal Co. 
(1838), 7 Ad. & El. 671. Folld. Erewas nal Co. wv. 
Kastwood (1856), 4 W. R. 494. Refd. R. v. Monmouth- 
shire Canal Navigation Co. (1835), 1 Har. & W. 464. 
402. .] — When a statute empowered 

a canal co. to take rates in respect of goods con- 

veyed on the canal, & exempted such rates from 

the payment of all assessments, etc. :—Held: in 
accordance with &. v. The Calder & Hebble Naviga- 
tion Co., No. 401, ante, the land occupied by the 
canal was also thereby exempted from poor rate.— 

R. v. EREWASH CANAL Co. (1856), 27 J.. T. O. S. 

79; sub nom. EREWASH CANAL Co. v. EASTWOOD 

eo eee 4 W. R. 494; 20 J. P. Jo. 

91. 

403. Strip of land on bank of canal—Rateabllity 
as wharf.|—The co. had, on the margin of a large 
basin, a piece of land adjoining the private yard 
of a timber merchant. This piece of land next 
the basin consisted of natura] ground ; it was not 
faced with brick or timber, & the ground below 
the water gradually sloped down to the bottom of 
the basin. The timber merchant landed his 
timber upon this piece of land, & it was there 
marked & measured by the revenue officers. No 
acknowledgment or rent was paid to the co. for 
this privilege of landing the goods there, but their 
rates & duties were increased, a greater number of 
ships cntering the basin in consequence of this 
privilege :—Held: this piece of land was not a 
wharf within the meaning of the Act of Parliament, 
& was not liable to be rated as such to the rclief 
of the poor.—R. v. REGENT’S CANAL Co. (1827), 
6B. & C. 720; 9 Dow. & hy. K. B. 760; 4 Dow. & 
Ry. M. C. 502; 5L.J.0.8.M.C. 151; 108 EH. it. 
616 


Annotation :—Refd. R. v. Leeds & Liverpool Canal Co. 

(1838), 7 Ad. & KI. 671. 

404. Lands substantially occupied by canal 
company.]—By a local Act the RK. Canal co. was 
incorporated, & power was given to the corpn. to 
hold lands without restriction as to amount or 
locality, & to take lands & to form a canal in 
certain enumerated parishes, amongst which H. 
was not. By local Act, s. 101, lands “‘ of & belong- 
ing to the said co.’’ were to be rated like other 
lands of a like quality in the same parishes. 
Subsequently lands were purchased in the parish 
of H. in the name of a trustee, & occupied by the 
R. Canal co. as a reservoir :—Held: local Act, 
s. 101, was prospective, & applied to all lands 
acquired by the R. Canal co.; & the lands in H., 
the fee of which was in another party, but which 
were substantially occupied by the R. Canal co., 
were to be rated as other lands of a like quality in 
the parish of H.— REGEN?T’s CANAL Co. v. HENDON 
(1856), 6 E. & B. 852; 20 J. P. 710; 3 Jur. N.S. 
208; 4 W. R. 743; 119 E. R. 1081. 

405. Part of canal not beneficially occupied.|— 
By a private Act applts. were authorised to make 
a canal, & they were to be rated in respect of the 
lands & grounds purchased & taken in pursuance 
of the Act in the same proportion as other lands 
& grounds lying near were or should be rated, & 








tension to land occupied by canal.|—Where a! as the same lands & grounds so to be purchased 
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or taken would be rateable in case the same were 
the properly of individuals in their natural 
capacity. Coal being worked near a portion of the 
canal, it began to subside & had to be closed & 
could not be used:—Held: this portion was 
rateable as if it were open for canal traffic, & 
capable of being & in fact being so used.— 
GLAMORGANSHIRE CANAL Co. v. MERTHYR TYDFIL 
ay (1902), 88 L. T. 85; 673.P.52; 1L.G.R. 


9 ° ° 


(6) Partial Exemption. 
re ead Rating & Valuation Act, 1925 (c. 90), 
8. ; 
406. Exemption by local Act—Effect of subse- 
quent general statute.|—BINGLEY URBAN DIs- 
mnie CoUNCIL v. MIDLAND Ry. Co., No. 216, 
ante. 


C. Docks, Harbours and Navigation. 
(a) In General. 

See Rating & Valuation Act, 1925 (c. 90), s. 22, 
sched. II., Part ITI. 

407. General rule.|—Crown property as well as 
property devoted to or made subservient to the 
Queen’s Govt., is exempt from poor rate; but 
property held upon trust to create or to improve 
docks & harbours in scaport towns, though having 
a public character & though devoted to public 
purposes, is nevertheless subject to be rated for 
relief of the poor.—CLYDE NAVIGATION TRUSTEES 
v. ADAMSON (1865), 4 Macq. 931, H. L. 

Annotations :-—Consd. Leith Harbour & Docks Comrs. 0. 
Inspector of Poor (1866), L. R. 1 Se. & Div. 17. Apld. 
Greig _v, Edinburgh University (1868), L. R. 1 Se. & 
Div. 348. Refd. Coomber v. Berks JJ. (1883), 9 App. 
Cas. 61; Worcestershire County Council » Worcestershire 
Union Assmt. Com. & St. Nicholus Overseors (1897), 66 
L. J. Q. B. 323. Mentd. Income Tax Special Purposes 
Comrs. v. Pemsol, [1891] A. C. 531. 

408. What works rateable— Docks built on 
foreshore.|—'The boundary of a township extended 
along a part of its course as far as the mouth of a 
tidal river. There was nothing to show whether 
the township did or did not extend beyond the 
ordinary or medium high water mark. Part of 
the L. docks was afterwards constructed so as to 
occupy the foreshore of the river between the 
ordinary or medium high water & low water mark, 
the land having been reclaimed so that the tides 
no longer flowed over it :—Held: the occupiers 
of the docks were not rateable in respect of this 
part of the foreshore to the highway rates of the 
township, as a tidal river must be treated as an 
arm of the sea, & its foreshore, in the absence of 
evidence to the contrary, excluded from the limits 
of the adjoining parish or township.— BRIDGWATER 
TRUSTEES v. BOOTLE-CUM-LINACRE (1866), L. Hh. 
2Q.B.4; 7B. &S. 348; 36L. J.Q. B. 41; 16 
L. T. 351; 31 J. P. 245; 15 W. KR. 169. 

409. Works preserving navigation — Tolls 
chargeable in connection § therewilth.] — NEw 
cen wager HARBOUR Comrs. v. LANCING, No. 607, 
post. 

410. ——— Warehouses —-Capable of separate 
occupation—Enhancement of value by proximity to 
docks.|—MrrRsEY Docks & HARBOUR BOARD v. 
BIRKENHEAD OVERSEERS, No. 62, ante. 

411. Public character of ownership— Whether 
ground for exemption from rates.}|—The trustees 
of Birkenhead docks are empowered, by statute, 
to take lands by purchase, etc., to construct works, 





a 


Co. (1911), 13 Cc. L. Rn. 2$3.— AUS. l 
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to resell or lease land not wanted, to impose, 
within a certain amount, such rates for vessels 
using their dock as they may think proper, & to 
vary these rates, & to lease their wharves, quays, 
etc. All sums received from rates, or the sale or 
rents of land, are to be laid out by them in defray- 
ing the costs of the works, paying officers & 
servants, carrying the Act into execution, & paying 
the interest & principal of moneys borrowed :-— 

Held: they were rateable to the poor in respect of 

their premises.— BIRKENHEAD DOCK TRUSTEES v. 

BIRKENHEAD OVERSEERS (1852), 2 EK. & B. 148; 

118 E. R. 724; sub nom. R. v. BIRKENHEAD Docks 

TRUSTEES, 21 L. J. M. C. 209; 19 L. T. O. S. 215; 

16 J. P. 551; 17 Jur. 162. 

Annotations eee. R. v. River Loa Trustees (1855), 19 
J. P. 310; orcester Corpn. v. St. Clements Oversecrs 
(1858), 22 J. P. 319; Tyne Improvement Comrs, v. 
Chirton Overseers (1859), 1 HK. & kK. 516. Consd. Morscy 
Docks Trustecs v. Cameron, Jones _v. Mersey Docks 
Trustees ees 20 C. B. N.S. 56. Refd. Rt. v. Temple 
(1852), 2 Kb. & B. 160; R. v. Cooper (185-4), 23 L. J. M,C. 
183; It. o. Manchester Ovorseers (1854), 18 Jur. 267; 
Liverpool Corpn. v. West Derby Oversecrs (1856), 6 EK. & 
B. 704; KR. v. Holme Reservoirs (1863), 238 J. P. 165. 
Mentd. Coo v. Wise (1864), 5 B. & S. 440. 

412. -|——By local Acts, comrs. were 
empowcred to make & maintain docks in the river 
Tyne, &, for that purpose, to burrow money upon 
mtge. of the rates & dues to be levied under the 
Acts; such rates & dues to be applied, first, in 
making & maintaining the docks; sccondly, in 
paying the interest of the loan; &, lastly, in 
appropriating yearly a certain amount as a sinking 
fund for repayment of the principal :—Held: the 
comrs. were rateable to the poor rate in respect of 
their occupation of the docks; such occupation 
not being exclusively for public ed Pela but 
producing a bencfit only to a particular section 
of the alent ; & there being nothing in the Acts 
expressly excluding, in the event of a surplus, the 
payment of poor rates out of the funds in the 
hands of the comrs., before the rates were reduced. 
—TYNE IMPROVEMENT COMRS, Uv. CHIRTON OVER- 
SEERS (1859), 1 I. & BE. 516; 23 J. P. 583; 120 
kh. R. 1002; sub nom. R. v. CHIRTON (CHURCH- 
WARDENS & OVERSEERS), 28 L. J. M. C. 1815 5 
Jur. N.S. 8653 sub nom. R. v. TYNE IMPROVEMENT 
Comus., 32 L. T. O. S. 275; 7 W. It. 242. 
Annotations -—GConsd. Mersey Docks Trustees v. Cameron, 

Jones ». Mersey Docks Trustecs (1865), 11 Lf. L. Cas. 443. 
Refd. Mersey Docks v. lucas (1883), 8 App. Cas. 891 ; 
Bray v. Lancaster JJ. (1889), 22 Q. B. D. 484. Mentd. 
Coomber v. Berks JJ. (1883), 9 App. Cas. 61. 

413. }—LeirH Dock Comks. 


ScoTLAND, No. 416, post. 
Land covered with water.]—Sce Sub-scct. 16, 


ante. 








Vv. 








(b) Who may be Rated. 


414. Navigation trustees.|—R.v. RIVER WEAVER 
NAVIGATION TRUSTEES, No. 387, ante. 

415. J—R. v. RIVER LEE TRUSTEES, No. 
93, ante. 

416. Dock trustees.}—-The magistrates of H. 
were the owners of the harbour of L., & had from 
time to time received advances from the Treasury 
under Acts of Parliament to aid in sera the 
harbour & docks, but ultimately became insolvent 
owing to the extent of the works. A statute 
passed to arrange their affairs, whereby the 
Treasury made further advances, & the docks 
were transferred to & vested in comrs., who were 
to pay annually out of the dock revenues, in 


Stores & sheds.}—Porr 
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Sect. 4.—Particular instances: Sub-sect. 24, C. (0). 
D., E., F., G., H., J. & K.] 


preference to all other payments, a sum of £7,680, 
to the Queen’s Remembrancer for the benefit of 
the creditors & certain charities, in lieu of all 
claims by both the latter on the magistrates, & 
thereafter to pay the remainder of the revenues 
in improving the docks & in discharging the 
interest & principal of the debt contracted in 
constructing them. The docks & harbour yielded 
a revenue of £12,000 a year :—Held: the dock 
comrs. were rateable to the poor, either to the 
whole extent of the £12,000 a year, or none; 
they could not be rated to the extent of the 
£7,680 only, on the ground that they had a 
beneficial occupation of that annual value..—LEITH 
Dock Comrs. v. SCOTLAND (1855), 24 L. T. O. S. 
320; 19 J. P. 163, H. L. 

417. ——-.]—— TYNE IMPROVEMENT 
CHIRTON OVERSEERS, No. 412, ante. 

418. ———.]—-CLYDE NAVIGATION 
ADAMSON, No. 407, ante. 

419. -|—MeERsEY Docks v. 
JONES v. MERSEY Docks, No. 286, anle. 

420. Harbour commissioners.]~—- NEw SHORE- 
HAM HARBOUR ComRs. v. LANCING, No. 607, post. 

421. -]—Resps. rated applts. to the relief 
of the poor of the borough of Plymouth, as occupiers 
of the harbour or pool of Sutton, & as receivers of 
the tolls, profits, & dues in respect thereof. An 
appeal to the Plymouth borough quarter sessions 
on the ground that the harbour or pool was not 
within the borough & therefore not lable to be so 
rated was dismissed by the recorder, who gave 
judgment in favour of resps.:—Held: in con- 
struing the Plymouth Charter of Incorporation of 
1439 which defined the limits of the borough, 
& having regard to other documents & facts sct 
out in the case, & especially to the fact that Sutton 
Harbour or Pool, & the dues & profits thereof, had 
been rated to the relicf of the poor by the guardians 
of the poor of Plymouth continuously for the last 
150 years, it was impossible to doubt that Sutton 
Pool was within the borough, & the decision of 
the recorder was correct.—SuTTON HARBOUR 
IMPROVEMENT Co. v. PLYMOUTH TOWN UNION 
(1890), 63 L. T. 772; 65 J. P. 232; 6 T. L. R. 
400, D. C. 


Annotation :—-Retd. Blyth Harbour Comrs. v. Newsham & 
South Blyth Overseers, etc. & 


. & Tynemouth Union Assmt. 

Com., [1894] 71 L. T. 34. 

422. Harbour trustees.|—-The river Tawe, 
where it flowed within the limits of Swansea 
Harbour, was a tidal navigable river. Acting 
under statutory powers, the trustces of the 
harbour, or their predecessors in title, had deepened 
a portion of the bed of the river, & had constructed 
aac or locks & other works in the portion sv 

eepencd. By so doing, they had formed in the 
deepened portion an effectual floating dock called 
the ‘‘ Town Float,’’ as well as certain basins & 
locks connected therewith. A large body of water 
was kept in the ‘‘ Town Float ’’ by means of the 
locks of pumps constructed for the purpose. 
The “‘ Town Float ”’ could only be entered through 
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To what property 


420 1. Harbour Commissioners.) — 
LUKEY v. SYDNEY HARBOUR TRUST 
COMES., (1904) A. C. 382, P. C.—AUS. 


420 ti. ———.]—-SYpNEY HARBOUR 
Trust ComRs. 
ys (1915), 

424 Ii. 
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works constructed by, & the property of the 
trustees. ‘The trustees had also, as an alternative 
or additional channel for the water of the Tawe, 
constructed a navigable cut, known as the ‘‘ New 
Cut,’”? communicating with the original channel 
at points above & below the deepened portion. 
It was not shown that the soil of the deepened 
portion was vested in the trustees :—Held: the 
trustees were in rateable occupation of the ‘‘ Town 
Float’? & the basins & works connected there- 
with. _SwANSEA UNION ASSESSMENT COMMITTEE 
v. SWANSEA Harsour TRUSTEES (1907), 97 L. T. 
685; 71 J. P. 497; 56 L. G. R. 12403; sub nom. 
SwANSEA HARBOUR TRUSTEES v. SWANSEA UNION, 
51 Sol. Jo. 717; 1 Konst. Rat. App. 250, H. L. 


D. Gasworks. 

428. Exemption under local Act—-To what 
property applicable.|—-Under a series of local Acts 
funds had been raised & gasworks erected for 
lighting the township of Manchester, & the pro- 
perty vested in certain comrs., called the Man- 
chester comrs. & gas directors. By a local Act 
the buildings, lands, & properties of those comrs. 
were exempted from all parochial rates. Subse- 
quently all the property of the comrs. was trans- 
ferred to the corpn. in trust for the township of 
Manchester, which formed a part only of the 
district included within the limits of the municipal 
borough. By a second local Act, after reciting 
that ‘‘ by the [first local] Act, all buildings, lands, 
& properties of the Manchester comrs. & gas 
directors, which buildings, etc., have been since 
transferred to the mayor, etc., & are held by them 
in trust for the township of Manchester, were 
exempted from parochial rates,’’ it was enacted 
that no land, building, or tenement in the town- 
ship of Manchester vested in the mayor, etc., & 
held by them in trust for the township, shall at 
any time after the passing of this Act be charged 
or rated, etc. By the same statute power was 
given to the corpn., if they thought fit, to apply 
one moiety of the profits of the gasworks in 
reduction of the water rate upon the whole 
borough; & the corpn. exercised that power. 
They also aftcr the passing of the Act purchased 
land & increased the works. The overseers of 
the township of Manchester having rated the 
gasworks :—Held: the mere discretionary power 
to apply the profits for another purpose & not 
exclusively for the benefit of the township, could 
not alter the tenure of property held in trust for 
the township ; there was no distinction in respect 
of tenure between the property held by the corpn. 
when the Act passed & that since purchased; & 
the exemption being indefinite ‘‘ of all land held 
by the corpn. in trust for the township,’’ the 
exemption applied to the whole of the gasworks.— 
K. v. MANCHESTER CORPN. (1853), 22 L. T. O. S. 
117; 18 J. P. 6. 

424. In respect of soil occupied by pipes.)— 
aa v. SHREWSBURY PAVING TRUSTEES, No. 141, 
ante. 

Effect of exclusive occupation.|—-See Sect. 2, 
sub-sect. 4, ante. 





Co. oF TORONTO v. TORONTO CITY 
(1897), 27 8S. C. R. 453.—CAN. 
424 ili, ———.}—The eee é 

of a gas co. to place ita mains 
under the streets is rateable property. 
CORPN. v. AUCK- 
LAND Gas Co., LTD., AUCKLAND GAS 
Co., LTD. v. AUCKLAND CITY CORPN., 
[1919] N. zZ L. R. 561.—N.Z. 


424 iv. ——.] — FALErRK JOINT 
Stocox Gas Co. (1864), 4 Macph. (Ct. 


CoMRES. 


TRO- 


corpn. laid 
ty are 
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E.. Hospitals. 
See Sub-sect. 6, B., anie. 


FE. Lighthouses. 
ane Merchant Shipping Act, 1894 (c. 60), ss. 634, 


425. Exemption.|—The profits of a lighthouse 
are not rateable to the poor.—R. v. Resor (or 
REBOWE) (1771), Lofft, 77; 1 Bott, 1383; cited 
in Cald. Mag. Cas. at p. 351; cited 2 Cowp. at 
p. 582; 98 H.R. 541. 
ATO eo. Coke 1826), 6 BG TOT Bata. eran 
Ds 0. e : : ye : 7 it: 

a couse Corporation Act, Ex p. Ellison (1837), 4 Ye GES, 

Vv ° 

426. ——— Under Merchant Shipping Act, 1854 
(c. 104)—-Whether applicable to lighthouses under 
control of local authorities.|—The lighthouses 
which are exempted from rating by above Act, 
s. 430, are those only, the superintendence & 
management of which is by above Act, s. 389, 
vested in the Trinity House, the Comrs. of 
Northern Lighthouses, & the Port of Dublin 
corpn., & not lighthouses under the control & 
management of local authorities, such as the 
Mersey Docks & Harbour Board.—MERSEY Docks 
& HArsBour Boarp v. LiANEILIAN OVERSEERS 
(1884), 14 Q. B. D. 770; 51 L. T. 63; 48 J. P. 
391; 5 Asp. M. L. C. 248, D. C.3 on appeal, 14 
Q. B. D. p. 783, C. A. 
Annotations :—Refd. Burton-upon-Tront Corpn. v. Burton: 
upon-Trent Union Assmt. Com., Same v. Kggington & 
Burton-upon-Trent Union Assmt. Com. (1889), 24 Q. B. D. 
197; L.C.C. v. Erith Parish & Dartford Union Assmt. Com., 
West Ham Parish v. L. C. C., St. George’s Union Assmt. 
Com. v. L. C. C., [1893] A. C. 562 ; Lancaster Port Comrs. 
v. Barrow in Furness Overseers, [1897] 1 Q. B. 166; 
Cattewater-Harbour Comrs, v. Plympton St. Mary Union 
Assmt. Com. (1899), 63 J. P. 297. Mentd. Gilbert v. 
Trinity House Corpn. (1886), 17 Q. B. D. 795; Grand 
Junction Waterworks Co. v. Davies, [1897] 2 Q. B. 209, 


‘ 


CG. Lunatic Asylums. 
See Sub-sect. 6, C., ante. 


H. Police Premises. 

427. General rule — Not rateable.| — (1) The 
chief constable & an inspector of the L. county 
police were rated to the poor rate in respect of 
dwelling-houses, etc., which they severally occu- 
pied, & were required to occupy, in discharge of 
their respective duties, together with magistrates’ 
room & other accommodation necessary for the 
purposes of police. The county constabulary 
were established under 2 & 3 Vict. c. 93, & are 
inspected annually by a govt. officer, &, if the 
report is satisfactory, a grant is made by the 
Treasury in aid of the police rate:—Held: the 
decision of the House of Lords in Mersey Docks 
v. Cameron, Jones v. Mersey Docks, No. 286, ante, 
had left untouched the principle on which buildings 
used for public govt. purposes were exempt from 
rateability, as being occupied for the purposes of 
the Crown, & so not within Poor Relief Act, 1601 
(c. 2), 8. 1, the Crown not being named in the Act ; 
& the premises in question came within this 
principle of exemption. (2) The justices of the 
county of L. were rated to the poor rate in respect 
of the ‘‘ Castle,’? which comprised buildings used 
to keep the records of the county, as cts. at the 
assizes & quarter sessions, judges’ lodgings, etc. 
The ‘‘ Castle ”’ is Crown property, & was granted 
by letters patent to the ‘‘ constable” or his 
deputy, on condition that he should permit the 
above uses to be made of the buildings. The 
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deputy constable, who was also deputy clerk of 
the peace, had a set of keys, & afiothes set, ae 
kept by a ‘‘ keeper,’’ appointed by the justices & 
paid an annual salary by them. The justices had 
expended large sums in repairing & enlarging the 
buildings. They made no further use of them ; 
but the buildings were also used for the sheriff, 
county, & revising barrister’s cts., & for various 
public meetings, ctc.:—Held: the justices had 
no such occupation as rendered them liable to be 
rated.—R. v. ST. MAnrIN’s, LEICESTER (INHABI- 

TANTS), R. v. Caste View, LEICESTER (INHABI- 

TANTS) (1867), lL. R. 2 Q. B. 493; 8 B. & S. 536; 

36 L. J. M.C. 99; 16L. T. 625; 3175. P. 613; 15 

W. R. 1036. 

Annotations :—.As to (1) N.F. West Derby Assmt. 
Com. (1883), 11 Q. B. D. fd. Bont ». Roberts 
(1877), 37 L. T. 673 ;_ Showers v. Chelmsford Union Assmt. 
Com. (1891), Ryde, Rat. App. (1891-93) 259. 4g to (2) 
Consd. Coomber v. Berks JJ. (1882),9 Q. B.D. 17. Refd. 
St. phonies Hospital v. Lambeth Overseers, ctc. (1874), 
428. ——- ———.] — COOMBER  v. 

No. 28], ante. 

429. —-—-.]|—-The corpn. of the City of 
London occupied, for the purposes of the city 
police, a police station maintained partly out of 
their private revenues, partly out of rates :—Held : 
such police station was not ratcable.-—LONDON 
Conpn. v. City OF LONDON UNION (18886), Ryde, 
Rat. App. (1886-90) 130. 

Effect of beneficial occupation.|—See Sect. 2, 
sub-sect. 3, ante. 

Necessity for exclusive user for public purposes. |-— 
See No. 395, ante. 


J. Post Office Premises. 
‘ Sce Post OFFIcE, Vol. XXXVII., p. 378, Nos. 
0, 81. 


Martin «. 
145. Re 


Berks JJ., 





Telegraph wires & apparatus.|—-Sec TELE- 
GRAPHS & TELEPHONES. 
K. Prisons. 
430. Whether rateable— Profit made from 


prisoners’ work—-Applied in reduction of prison 
expenses.|— lt. v. SuernEenn, No. 77, ante. 

431. .}— The local Act, 8. 48, does not 
exempt a county gaol, situate in a borough, from 
borough rates. That sect. merely affects the 
jurisdiction of the county justices. 

By an improvement Act passed (inter alia) for 
the purpose of keeping the streets of the town in 
repair & lighted, a certain sum was to be assessed 
upon all halls, gaols, churchyards, etc., within the 
town of Bedford, ‘‘ for every yard running measure 
of the length in front of such halls, gaols,’’ etc. :— 
Held: notwithstanding the local Act, the county 
gaol was liable to the payment of the rate; & 
every part of the building which abuttcd on a 
public street was to be included in the measurec- 
ment; & therefore, the sides & back parts of the 
caol which abutted on public streets were to be 
included in such calculation.—BEDFORDSHIRE JJ. 
v. BEDFORD IMPROVEMENT Comms. (1852), 7 Exch. 
658; 21L. J. M. ©. 224; 19 L. T. O. S. 112; 16 
J.P. 052. 

432. External premises forming part of 
gaol.|—-Three houses, situated beyond the actual 
wall of a county gaol, but within its precincts, 
were appropriated to the occupation of the 
governor & of two of the warders of the gaol, 
respectively, & they inhabited these houses solely 
as officers of the gaol. The house of the governor 
had an internal communication with the gaol, but 








miscs forming part of gaol.}-—DURBAN 
CorRrn. v. UNION GOVERNMENT, [1925] 
App. D. 489.—AUS. 
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Sect. 4.—Particular instances : Sub-sect, 24, K., L. 
& M., (a).) 
the other houses had no communication with it, 
except by means of the principal entrance of the 
gaol :—Held: the occupier of each of these houses 
was exempt from liability to be assessed to the 
poor rate, on the ground that the houses were 
virtually part & parcel of the gaol.—BEDFORD- 
SHIRE JJ. v. St. Paun, BEDFORD (1852), 7 exch. 
650; 21L.J.M.C. 228; 19L. T. 0.8. 112; 16 


J. P. 538, 
Annotation :—Refd. Sheppard v. Bradford (1864), 12 W. R. 


433. ———- Occupled by tradesman supply- 
ing prison.|—GAMBIER v. LYDFORD OVERSEERS, 
No. 78, anie. 

434. External premises not forming part 
of gaol—Occupied by prison officers.]|—GAMBIER 
v. LYDFORD OVERSEERS, No. 78, ante. 














385. —— Occupied by convicts at a profit.] 
—GAMBIER v. LYDFORD OVERSEERS, No. 78, ante. 
436. Exemption by local Act.|—By local 


& personal public Acts of Parliament, Improve- 
ment Comrs. were appointed to act in & for the 
town of M. in the county of K., & were authorised 
to levy annually within the town, for the purposes 
of the Acts, a certain rate upon, amougst other 
public buildings, all gaols situated within the town. 
A. subsequent local & personal public Act, after 
reciting that it was expedient that the county of 
K., ‘‘ should be relieved & exonerated from any 
taxes in respect of any of the gaols’”’ ‘‘ of the 
county,’ enacted that ‘ no rate, tax or assessment 
whatsoever, Parliamentary or parochial,’’ should 
‘‘ be raised, assessed or levied on, or be payable 
by, the county ” ‘‘ for or on account of the gaols ”’ 
‘for any or either of them’’:—Held: _ this 
exempted a county gaol, situated in M., from 
assessment to the annual rate leviable by the M. 
Improvement Comrs.—ilt. v. KENT JJ. (1860), 2 
HK. & K. 911; 291. J. M. C. 191; 24 7. P. 710; 
6 Jur. N.S. 894; 8 W. R. 496; 121 BR. l. 340; 
oe, nom. KENT JJ. vu. MAIDSTONE Comns., 2 L. T. 
Odds 


437. —-— Place of detention under Children 
Act, 1908 (c. 67).|—The London County Council, 
as police authority for the County of London, 
established places of detention under Children 
Act, 1908 (c. 67), 8.108. All the children admitted 
to such places of detention were admitted under 
sects. 63, 95 or 97 of the Act, & the places were not 
used for any purpose other than the purposes of 
the Act. The Ilome Office, under rules made by 
them, made a contribution of 9d. per child per 
day towards the expenses of the places of deten- 
tion :—JIeld: the London County Council in 
performing the duties imposed upon them by the 
Children Act, 1908 (c. 67), 8s. 108, must be regarded 
as servants of the Crown, & the premises in 
question, being occupied by them for the purposes 
of that Act, were not rateable.—LONDON COUNTY 
COUNCIL v. CAMBERWELL BoROUGH COUNCIL 
(1910), Konst. & W. Rat. App. 44. 

Effect of beneficial occupation by prison officers. | 
-—See Sect. 2, sub-sect. 3, B. (f), (i), ante. 


L. Property Occupied for Military Purposes. 
438. Stables.] —- AMHERST (LORD) v. SoMMERS 


(LORD), No. 285, ante. 
439. ——.]—-The owner of stables in the 
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442 i. Warehouse for military stores.] 
—The proprietor of buildings let for 
keeping military stores is exempt from 
payment of poor-rates in res to 
such buildings.—M‘ISAAo v. OKEN- 


71E (1869), 7 Macph. 
41 Se. Jur. 823.—SC 
443i. Premises occupied 
teers.) —JARVIS v. CITY OF 
(1876), 26 ©. P. 526.—CAN. 
m. Married quarters.] —- Houses 


RATES AND RATING. 


arish of Marybone, rented by the colonel of a 
pales of peoeld by the suthenty o the King, for 
the use of the troop, is liable be assessed for 
them to the rates collected in that parish under 
local Act.—ECKERSALL v. Briaas (1790), 4 Term 
Rep. 6; 100 E. R. 864. 

Annotation :—Apld. Holford v. Copeland (1802), 3 Bos. & P. 


440. School for military bands.) — Premises, 
held by a trustee for such sh escar purposes as her 
Majesty in Council might direct, were used as a 
training school for military bands; & the men 
& boys trained there along with their masters, 
who were civilians, resided on the premises, the 
expenses of the establishment being defrayed by 
contributions from the officers of the Queen’s 
army. The masters were allowed also to take 
private pupils at £50 a year each, these pupils 
being obliged to find their own musical instru- 
ments, & to board & lodge out of the establish- 
ment :—Held: the premises were rateable to the 
relief of the poor.—R. v. KNELLER-HALL TRUSTEE 
oe (1858), 31 L. T. O. S. 212; 6 W. R. 

oO. 

441. Forts.|—A local Act authorising comrs. to 
rate all hereditaments in a district where Crown 
forts were situated, expressly excepted from the 
rate buildings held for the service of the customs 
& ramparts or walls of fortifications; but there 
was no express exemption of forts themselves :— 
Held: a fort within the district was rateable.— 
R. v. WAR DEPARTMENT (1864), 28 J. P. 423. 

442. Warehouse for military stores.] — Pre- 
mises occupied as a warehouse for military stores 
for India, by the Secretary of State for India, are 
exempt from rates, the Queen being the occupier. 
—SECRETARY OF STaTE For INDIA v. St. MARy, 
a (1865), 6 New Rep. 101; 29 J. P. Jo. 


443. Premises occupied by volunteers.|—-CANT- 
LON v. HOLBORN UNION (1891), Ryde, Rat. App. 
(1891-93) 30. 

444, .]—Premises occupied by a volunteer 
corps for the purpose of the service of the corps, 
& being reasonably necessary for such service, are 
occupied by servants of the Crown for the purposes 
of the Crown, &, therefore, are exempt from rates. 
Therefore, premises occupied by the commanding 
officer of a volunteer corps for the purpose of the 
service of the corps, & being reasonably necessary 
for such service, are exempt from rates, including 
both such part of the premises as is a storchouse 
for the depositing & safe keeping of arms, ammuni- 
tion & stores, within Volunteer Act, 1863 (c. 65), 
s. 26, &, therefore, exempted from rates by that 
sect., & all such other parts of the premises as arc 
reasonably necessary for the service of the corps.— 
PEARSON v. HOLBORN UNION ASSESSMENT ComM- 
MITTEE, [1893] 1 Q. B. 389; 62 L. J. M. C. 77; 
68 L. T. 351; 57 J. P. 169; 9 T. L. R. 275; 5 
R. 290; Ryde, Rat. App. (1891-93) 308, D. C. 


Annotations :—Consd. Westminster Vestry wv. Hoskins, 
[1899] 2 2: B. 474. Apld. Hornsey U. C. v. Hennell, 
pie 2K. B. 73; Lewis v. Durham Union (1904), 90 

. T. 383. Folld. Wixon ». Thomas, Lambert v. Thomas, 
Burrows v. Thomas, {1911] 1 K. B. 43. 


445. -]}—A volunteer drill hall, besides 
being used for the purposes of the battalion, was 
let for concerts & other entertainments. It was 
assessed in the valuation list, & district rates were 
levied in respect of it. There had been no appeal 


(Ct. of Sess.) 598; leased to the Imperial Govt. for the 
OT. use of married soldiers & their families 
volun- are not rateable.—BAINBRIDGE pv. 

Ls A pad de WYNBERG MUNICIPALITY (1889), 7 
8. C. 11.—S. AF. 


n. Barracks.}—A barracks is not 
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against such assessment. On a complaint to 
recover the amount of the district rates :—Held : 
the justices were bound to issue process for the 
recovery of such rates, as the premises were not 
exempt as being solely used by the Crown, for the 
purposes of the Crown, nor were they exempt 
under Volunteer Act, 1863 (c. 65), s. 26, for they 
were not solely used as a storehouse.— RAYNER ¥. 
DREWITT saree 82 L. T. 718; 64 J. P. 567, D. ©. 
Annotations :—Apld. Lewis v. Durham Union (1904), 90 

L. T. 383. . Hor Aes y 

K. B. 73; Wnenee ohare rete; eens eo a 

446. .|—Certain premises were used as a 
storchouse, drill] hall, etc., for a voluntecr battalion, 
the whole of the property being in the occupation 
of, & vested in, the commanding officer. Certain 
portions of the premises were occasionally let for 
lectures, balls, etc., but such letting was sub- 
servient to the use of the premises for military 
purposes. Applt. was the caretaker, & did not 
reside on the premises, but the musical & dramatic 
licences were taken out in the name of applt. 
Applt. was rated in respect of such portions of the 
premises as were let out for the above-mentioned 
purposes :—Held: although applt. was not the 
proper person to be rated, as he was only a servant, 
yet those portions of the premises which were let 
out were properly rateable.—LEwis v. DURHAM 
Union (1904), 90 L. T. 383; 68 J. P. 220; 20 
T. L. R. 227; 2 L. G. R. 5338; Ryde & K. Rat. 
App. 357. 

447. -|-— Houses acquired by a county 
assocn. under Territorial & Reserve Forces Act, 
1907 (c. 9), for use, & in fact used, as residences for 
officers of the Territorial Force, are occupied by 
servants of the Crown for the purposes of the 
Srown, & are thercfore exempt from rateability to 
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the poor rate. This exemption is a matter w 
may be raised before & considered by fetice on 
an application for a distress warrant to enforce a 
rate made upon such an officer in respect of a 
house so acquired.—-W1xon v. THOMAS, LAMBERT 
v. THOMAS, BURROWS v. THOMAS, [1911]1K.B. 48; 
80 L. J. K. B. 104; 103 L. T. 781; 75 J. P. 58; 
27 T. L. R. 35; 8 L. G. R. 1042; Konst. & W. 
Rat. App. 236. 

Annotations :—-Apprvd, Wixon v. Thomas (No. 2), 


1912) 
1K. B. 690. entd. Whonman vv. Clark 
94; Shillito v. Hincheliffe, [1922] 2 eB. o3G! ; K. es 


448. ——.]— Houses acquired by a county 
assocn. under Territorial & Reserve Forces Act, 
1907 (c. 9), for usec, & in fact used, as residences 
for non-commissioned officers of the Regular 
Army employed as instructors of the Territorial 
Force, are occupied by servants of the Crown, for 
the purposes of the Crown, & are therefore exempt 
from rateability to the poor rate.—Wzrxon v. 
Tuomas (No. 2), [1912] 1 K. B. 690; 106 L. T. 
312; 763. P. 153; 287. L. R. 2382; 10 L. G. R. 
267; Konst. & W. Rat. App. 244; sub nom. 
WIXON v. THOMAS, LAMBELT v. THOMAS, BURROWS 
v. THOMAS, 81 L. J. K. B. 686, C. A. 


M. Railways. 
(a) In General. 

449. Occupation of exempted property by rail- 
way—Continuation of exemption.|—-By o paving 
Act comrs. were authorised to impose a rate, for 
paving, repairing, etc., the strects, squares, etc., 
within the city of W., & certain suburban parist-es, 
upon the occupiers of houses, buildings, lands, etc., 
except all arable, meadow, & pasture Jand without 
the walls of the city, & also except all that 
messuage, etc., together with the barns, stables, 





liable to assessment.— Re LIABILITY 
OF GOVERNMENT PROPERTY TO ASSISS- 
es (1823), 1 Nild. L. R. 318.— 


o. Factory requisitioned for war pur- 
poses.j~-A factory having becn taken 
possession of by the nulitary authori- 
ties, & retained without any rent or 
compensation having been paid to the 
owner :—Held: the owncr was Hiablc 
for the owner’s assessments for rates. 
—EDINBURGH PARISH COUNCIL 1t. 
SCHULZE, [1917] 8. C. 679.—SCOT. 
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p. Land reserved for railway purnoscs 
—No user or occupation.}—RAILWAYs 
CHIEF ComMR. v. NORTH SYDNEY MUNI- 
CIPAL COUNCIL (t9 10). 108. R.N.S. W. 
783; 27 N. 8. ° Ww. N. 187.—AUS. 

a. Awaiting commencement of 
operations.) — CANADIAN NORTHERN 
Pactric Ry. Co. v. CIry oF VERNON, 
CANADIAN NORTHERN PACIFIC Ry. Co. 
v. CITY OF ARMSTRONG (B. C.), [1919] 
1 W. W. R. 114; 44 D. L. R. 317; 
319.—CAN. 

r. Lands purchased from Crown— 
Liability pending completion of sale.|— 
A railway co., which having purchascd 
Crown lands & paid part of the price 
of sale, is, by arrangement, entitled 
to possession & to complete the pur- 
chase later, the title remaining in the 
meantime in the Crown, is properly 
assessed as the equitable owner & 
actual occupant of the land.—GRAND 
TRUNK Pacirio Ry. Co. v. CALGARY 
Crry (Alta.) dale f 55 8. Cc. BR. 103 ; 
36 D. R. 638.—CAN. 

t. Riadway traversed by railway— 
Liability determined by termination of 
Sranchise.}—A street railway co. was 
to be assessed in respect of repairs to 
the roadway traversed by the rey ‘ 
—RHeld: er the termination of its 
franchise the co. was not Hable for 
these rates.—-TORONTO CITY tt. 





ToRONTO STREET Ry. Co. (1894), 23 
S.C. R. 198.— CAN. 

a. Railway of mining company.)|—- 
INTERNATIONAL CoaL Co. v. COUNTY 
or CAPE BRETON (1893), 22 5S. Cc. A. 
305.—CAN. 

b. Street railway.J—Held: T. Strect 
Ry. Co. were not asscssable for those 
portions of the streets occupied by 
hem for the purposes of their ry.-- 
TORONTO STREET Ry. Co. v. FLEMING 
(1875), 37 U. C. R. 118.—CAN. 

e. Private railway line.}—-NEWCASTLE 
CoLLIERIES Co., LTp. v. NEWCASTLE 
BorovueHn, [1916] App. D. 562.—S. AF. 

d. ey constructed for municipal 
improvement.}—TORONTO CiTY r. CANA- 
DIAN Paciric Ry. Co. (1896), 26 
8. C. R. 682.—CAN. 

e. Railway bridges.J—Bridges built. 
& used by a street railway as part of 
their system are subject to assessment. 
—Re LONDON STREET Ry. Co. ASSENSA- 
MENT (1900), 20 C. L. T. 62; 27 A. NR. 
83.—CAN. 

f,——. + OTTAWA & NEW YORK 
Ry. Co. v. CORNWALL ‘TOWNSHIP 
(1915), 8 O. W._N. 369; 34 O. L. RK. 
65: 23D. L. R. G10; 56285. C. XR. 
466.— CAN. 

g. Ballast pit.|\—Ie HURON & CANA- 
DIAN PaciFic RY. ASSESSMENT (1914), 
29 W. L. I. 732; 7 Ww. Ww. R. 393.-— 
CAN. 

h. Protection greet W. & A. 
Ry. Co. are liable to be assessed for 
the maintenance of the ha protect- 
ing the marsh over which the track 
of their road passes, owned by them. 
—BROWN UB. INDBOR & ANNAPOHLIS 
Ry. Co. (1881), 2 R. & G. 430; 2 
C. L. T. 262.— AN. 


k. Rails, poles: & wirea of electric 
railway.}—-The rails, poles, & wires 
used operating an electric ry., & 
laid & erected in the public highways 
of the city of T. are subject to asscss- 
ment.— He TORONTO Ry. Co. ASSESS- 


MENT (1898), 25 A. I. 135.—CAN. 

l. Cars of electric ratlway.|—ToRONTO 
Ry. Co. v. City OF TORONTO, (1904] 
A. C. 809.—-CAN. 

m. Grading of railway.|--Held : the 
grading of a railway could not bo 
assessed.-— ve ‘TOWNSHIP OF CHATHAM 
& CANADIAN Pacirio Ty. Co., 21 
C. L. 'T. Oee. N. 534.—-CAN. 

n. Ratlway buildings.|—- CANADIAN 
NORTHERN Ry. Co. v. OMEMER SCHOOL 
Disrrior (1906), 6 Terr. L. TR. 281; 
4W.L. R. 547.—CAN. 

aa. .}—WNALEY v. GREAT Nor- 
THERN Tty. Co., IRELAND, [1913] 2 
1. Rh. 142.—-IR. 

bb. Zicket office.]—City OF HALIFAX 
v. FAIRBANKS, [1925] 1 D. L. KR. 329; 
57 N.S. R. 461.—CAN. 

oe. Superintendent’s ee 1—ZIMMER- 
MAN v. Crry oF St. JOHN (1892), 21 
S. Cc. l. 691.—CAN. 

dd. Stationmaster’s houwse.J—SouTi 
AUSTRALIAN RAILWAYS COMR. U. 
YATALA NORTH DIstTRtct COUNCIL, 
(1914) 8. A. L. I. 271.—AUS. 

ee. .J—VICTORIA Wrst MUNICT- 
PALITY v. COLONIAL GOVERNMENT 
(1910), 27 8. C. 164.—8. AF. 

ff. .J}—SoutnH AFRICAN RAIL- 
ways & HARBOURS v. CATHCART 
MUNICIPALITY, [1919] O. P. D. 5.—- 

gg. Club house on railway premises. }— 
CANADIAN NATIONAL Rys. v. TOWN OF 
CAPREOL, [1925] S.C. R. 499.—CAN. 


hh. Bookstall & refreshment rooms.}-—- 
Heid: the bookstall, tes-room & wine 
buffet were not buildings ‘ used for 
railway purposes”’ &, accordingly, 
wore liable to be rated for municipa 
purposes.—UNION GOVERNMENT  v. 
CAPE Town TOWN COUNCIL, [1915] 
App. D. 720 5 ds D. R. 864.—8. AF. 


kk. Rates levied on trades, business, 
etc.—-Whether railways  itneluded.}— 
CANADIAN Paciric Ry. Co. v. Ciry oF 
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etc., & grounds thereunto belonging, situate, etc., 
& now in the tenure or gener of S., called or 
known by the name of B. Farm. A part of the 

ounds so exempted were afterwards occupied 

y a railway co., for the purposes of their railway : 
—Held: such part was still exempt from the rate. 
—Topp v. LoNpon & SouTH WESTERN Ry. Co. 
(1844), 7 Man. & G. 866; 8 Scott, N. R. 56; 3 
L. T. O. S. 68; 185 BH. R. 158. 


(ob) Partial Exemption. 


See, now, Rating & Valuation Act, 1925 (c. 90), 
ss. 3 (2), 22 (1) (c), sched. II., Part II. 

450. Exemption by local Act—Effect of subse- 
quent statute.|—-Where a privilege has been 
granted by an Act of Parliament, it cannot be 
taken away without a direct repeal of that Act, or 
inference from another so strong of intention to 
take it away, as to authorise a ct. to say that the 
two Acts cannot stand together. ; 

Certain Local Government Acts appointed im- 
provement comrs. for sanitary purposes over & 
district which lay partly within & partly without 
the borough of Walsall. The comrs. had power 
to levy rates to defray the expenses they were 
bound to incur. The rate on any railway within 
the comrs.’ district was, by a local Act of 1848, to 
be limited to one-fourth of the rateable value of the 
railway. A part of a line of railway did run 
through the comrs.’ district, & was so rated under 
the local Act up to 1872. By Public Health Act, 
1872 (c. 79), urban authorities were constituted, 
& the mayor, aldermen, & burgesses of the borough, 
in town council, became an urban authority for, 
among others, sanitary purposes in the borough. 
Both bodies, the comrs. & the town council, were 
given powers to make rates to defray the expenses 
incurred by them in the discharge of their respec- 
tive duties. In the grant, to the town council of 
rating powers, nothing was said with regard to any 
limit of rating upon any particular kind of property. 


QUEBEC, GRAND TRUNK Ty. Co. v. 
CriTy OF QUEBEC (1899), 830 S.C. LR. 73. 
-——-CAN. § 1 e 
©. Improvements in rateable property 
—-Whether further liability attaches.|— 
WRLLINGTON & MANAWATU Ry. Co 





railway.J—DOMINION Coal Co., LTD. v. 
Crry ts (1905), 37 N. 


p. Lands included in railway 
plun—Where not essential to railway.)— 
CANADIAN NORTHERN PACIFIO Ry. Co. 


Rates AND RatTING. 


By Public Health Act, 1875 (c. 55), the town 
council was invested with powers to agsess a rate 
to defray the expenses incurred for sanitary pur- 
oses, & the powers of a local board were trans- 
erred to it as the urban authority; & it was 
provided that the expenses incurred by the urban 
authority, if the council of a borough, were to be 
defrayed out of the borough fund, but if by the 
improvement comrs. were to be defrayed out of 
the district rate. One sect. continued the limit 
of the Act of 1848 as to rating Harti d property. 
By a local Act of 1876 the limits of the borough 
were greatly extended, & the mayor, etc., of the 
borough became the sanitary authority for the 
extended borough. The Act of 1848 was repealed, 
with the exception of certain sects. Among the 
excepted sects., that one which limited the amount 
of rateability of railways was not mentioned, but 
nothing was said specifically to put an end to that 
limited liability :—Held: the true construction 
of the various Acts, public & local, there having 
been no express revocation of the privilege granted 
in respect of rating the railway at only one-fourth 
of its rateable value, a borough rate calculated on 
its full rateable value could not be maintained.— 
WALSALL OVERSEERS v. LONDON & NorRTH 
WESTERN Ry. Co. (1879), 4 PPP: Cas. 467; 48 
L. J. M. C. 166; 39 L. T. 4538; 43 J. P. 748; 28 
W.R. 52,H.L.; affg. 8. C. sub nom. R. v. WALSALL 
OVERSEERS (1878), 4 Q. B. D. 141, C. A. 
Annotations :—Consd. St. Helens Corpn. v. St. Helens 

Colliery Co. (1883), 48 J. P. 39. Folld. Bingley U. D. C. 

v. Mid. Ry. (1899), 80 L. T. 725. 

451. To what land & works exemption applies— 
Turntables & sidings.|—In Public Health Act, 
1848 (c. 63), 8s. 88, which directs that district rates 
are to be assessed on the occupiers of all property 
rateable to the relief of the poor on their full net 
annual value of the property, is a proviso that the 
occupiers of (inter alia) any land used only as a 
railway, constructed under the powers of any Act 
of Parliament, for public conveyance, shall be 
assessed in respect of the same on one-fourth of its 
net annual value only :—Held: railway in this 


PactFic Ry. Co. v. Crry OF WINNIPEG 
(1900), 30 S. Cc. R. 558.—CAN. 
N. B. Rn. 130.—CAN. 

a. -]J—DOMINION IRON & STREL 
Co. v. MCDONALD (1904), 35 S. C. R. 


Ss. R. 





Lip. v. Taxes Cons. (1893), 12 1. Crry oF ARMSTRONG, CANADIAN 
N. Z L. R. 143.—N.Z. NorTHERN Paotric Ry. Co. v. City or 98-—CAN. 

t. Exemption—Test for.\—The truo VERNON (B. C.), [1919] 3 W. W. R. b. ——.}-NorTH CYPREss RURAL 
test of cxemption depends upon the 352.—CAN. MUNICIPALITY v. CANADIAN PACIFIC 
fact, whether the road is or is not a a. ——— Plans not deposited.}—CANA- Jy. Co., ARGYLE RURAL MUNICI- 


portion of tho Provincial Railway.— 
ANNAPOLIS COUNTY v. WINDSOR & 
ANNAPOLIS Ry. Co. (1871), 8 N.S. R. 
397.——_CAN. 


se Effect of change in ratin 
authority. p. ST. onal Eye & 
AY ENSIO » (1891), 30 

N. B. R. 551.—CAN. ( : 
h. -——— Lands vested in railway com- 
pany—Sale pending. |—ANGUB ia CaL- 
GARY SCHOOL DISTRICT BoARD oF 
SOHOOL TRUSTEES (1887), 1 Terr. L. TR. 








lands used 


PACIFI 





DIAN NORTHERN PAcIric Ry. 
Nkrw WESTMINSTER CORPN., 
A. Cc. 602 > 36 D. L. R. 607.—CA 
Yr. Plans not deposited.j—Lands 
of which no plan has been filed or 
submitted for approval cannot be said 
to form part of pltf.’s railway or to be 4, 
in connection with the 
operation thereof, so as to be exempt Bo 
from taxation.—CANADIAN NORTHERN 


oO Ry. Co. v. 
(B. C.), [1918] 3 W. W. 


PALITY v. CANADIAN PACIFIO Ry. Co., 
CANADIAN PACIFIC Ry. Co. v. SPRING: 
DALE ScHOOL DIsTricT, No. 23, OF 
NORTH WEST TERRITORIES (1904), 35 
S.C. R. 550.-—CAN. 


c. Compounding for rates.)—Held: 
M virtue of the agreement between 
tfs. & the province of M., the burden 
ereby assumed by pltf. was in licu 
of all taxes, rates & assessments, in- 
cluding all charges for local or municipal 


Co. v. 
{1917) 
N. 


KELOWNA OCORPN. 
R. 8 45 —CAN. 


‘i J urposes.—CANADIAN NORTHERN KY. 
111.—CAN. t. Railways aided by rantee . OF WINNIPEG (1915), 33 W. L. R. 
RURAL MUNICIPALITY v. CANADIAN BERTA PROVINCIAL TREASURER  v 902; 10 W. W. R. 549; 26 Man. L. R. 


Paoirio Ry. Co. (1891), 1 Cc. RR. 
702.—CAN. ( eae eT 


I ———.J—VIicTor1a Lum- 
ape v. R. (1893), 3 B. Cc. R. 16.— 


m. —— Peet of alienation.|-— 
R. v. VICTORIA LUMBER & MANU- 
PAcronne Co. (1897), 5 B.C. R. 288.— 





589; [1917} 





PAoIFio Ry. Co., C. fe OL 
813.—CAN. : Pe oan 


9, ~~~ Lands used for operation of 


506.—S 


.— 


D. L. QR. 222.—CAN 


‘ nder the 

plication, | ot poet oe Particular ab- Clauses Act, 1878, 8. 326, railway cos. 
v. NORTH BRITISH 
hirer of Sess.) 141; 42 Se. Jur. 


School} taxes.}—CaNADIAN 


CANADIAN NORTHERN Ry. Co., [1923] 
A. C. 714, P. C.—CAN. en: ieee rRGON 
u.—— Municipal improvement.jJ— 
CANADIAN N ORTHERN RY Co 
or WINNIPEG (Man.) we » 
2 W. - R 
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.v. CITY 
548.0. R. ° 
- 100; 36 d. To what land & works exemption 
° applies—Roadway & superstructure.j— 
Town Corpn. General. 


Co 


Ry. Co. (1 870) 8 are not liable to any local assessment 
1 


beyond the mere value of their land 
apart from & independent of the road- 
way with its superstructure.—ST. 
JOHN’S CORPN. v. CENTRAL VERMONT 


Part [,.—LiaBmiry To BE Raven. 


proviso means the way on which carriages actuall 
go, including the line itself, the turntables & the 
sidings, & that land used only for the purpose of 
supporting this way, as for embankments, etc., is 
within the proviso & to be assessed at the lower 
rate. But the adjuncts, such as stations, & ware- 
houses, though necessary for the working of the 
railway, are not part of it within the proviso, & 
land used for these latter purposes is assessable 
at its full net annual value.—SourH Waxes Ry. 
Co. v. SWANSEA LOCAL Boarp or HEALTH (1854), 
4E.& B. 189; 241. J. M.C. 30; 1 Jur N.S. 
826; 119 BE. R. 733 sub nom. R. v. SouTrH WALES 
Ry. Co., 3 C. L. BR. 18; 24 L. T. 0. 8. 90; 19 
yr proal ; are R. 23. 
nnolations :— - Newport Doc . a B. 
Health ( 1862), 2 & ie FOS. Wald: Mid er ee Be of 
ham B. C, (1865), 13 L. T. 404. Gonsd. L. & N. W. Ry. 
v. Llandudno Improvement Comrn., [1897] 1 Q. B. 287. 
Expld & a - L. & Y. Ry. v. Liverpool Corpn., [1915] 
A. ©. 152. Refd. N. E. Ry. v. Tynemouth Corpn. (1868), 
L. R. 3 Q. B. 723; S. K. Ry. Managing Committee ». 
St. Saviour’s Union Assmt. Com. (1901), 65 J. P. 441; 
Wakefield & District Light Rys. v. Wakefield Corpn., 
ete Sal bate mttaer v C. v. Blackpool & Fleet- 
v. Metropolitan Electric Tramways, [1913] A.C. 702. ay 
452. - --—.|— By a borough improvement 
Act, authorising a rate to be levied, it was enacted 
that the occupiers of any land used only as a 
canal or towing path for the same, or as a railway 
constructed under the powers of any Act of Parlia- 
ment, should be rated at one-fourth part only of 
the net annual value. Certain sidings & turn- 
tables, occupying about 10 acres of land, were 
used for loading trucks & carriages with goods, & 
also as a standing place for laden & unladen 
carriages, & were found in the special case to be 
necessary for conducting the traffic of the railway : 
—Held: rateable at one-fourth only of their net 
annual value.—-MIDLAND Ry. Co. v. BIRMINGHAM 
Coren. (1865), 13 L. T. 404; 307. 2. 197. 


Annotation :—Consd. L. & Y. Ry. v. Liverpool Corpn., 


{1915] A. GC, 152. 
.|}—LBy their Act, 1893, the 





453. 
corpn. were empowered to levy a general rate on 
the net annual value of all property assessed for 
the time being to the relicf of the poor, provided 
that no person occupying land used only as a 
railway made under the powers of any Act of 
Parliament for public conveyance should be rated 
in respect of the same to the general rate in any 
greater proportion than one-fourth part of the 
net annual value thereof. 

Applts. were the owners & occupiers of two 
goods stations, both of which were situate at a 
lower level than their main lines of railway & were 
connected with the main line by an inclined line 
of rails. One station was also connected there- 
with by waggon hoists by which waggons were 
always raised to the higher level. Besides the 
hoists, the stations included sidings & turntables, 
loading platforms or mounds for goods & cattle, 
loading ways or roads adjacent to the platforms, 
capstans & cranes, & substantially built sheds 
enclosing a large area occupied by running lines 
& loading platforms & ways. Applits. claimed 
the statutory exemption in respect of the roofs 
of the sheds & in respect of all the other items :— 
Held: all these items except the roofs were rate- 
able as land used only as a railway, but in the 
circumstances the roofs were part of the station 











Ry. Co. (1889), G1XL. T. 441, P. C.— 
CAN. 


k. —— Electric railway.|—NIAGARA 
Fats Park & River Ry. Co. v. TOWN 
or NragaRa (1899), 31 O. R. 29.-—CAN. 


1 —— Station yards.) —- Ciry oF 


mero 


PRINCE ALBERT MUNICIPALITY v. CANA- 
DIAN NORTHERN Ry. Co. (1913), 23 
W. L. R. 275; 6 Sask. L. R. 49; 3 
W.W. BR. 900; 10 D. L. R. 121.—CAN. 

Embankment —- Ground 
covered by construction debris.}—A 
of ground lying within 4 burgh 


489 


buildings as distinguished from the railway. 

LANCASHIRE & YORKSHIRE Ry. Co. v. LIVERPOOL 

Corpn., [1915] A. C. 152; 83 L. J. K. B. 1278; 

111 L. T. 696; 785. P. 409; 80T. L. R. 33; 58 

Sol. Jo. 658 4 12 Li. G. R. 771 4 1 B. R. A. 140, H. Ju. 
454. ———- Roof covering line, platform, & 

sidings..|—By an improvement Act, 1854, which 

authorised comrs. to make annually a general 
improvement rate upon all property. for the time 
being liable to be rated to the relief of the poor, 
it was provided that the occupier of any land used 
only . .. a8 a railway should be assessed in the 
proportion of one-fourth part only of its net 
annual value :—Held: the platforms at a railway 
station & the roof covering the railway, the plat- 
forms, & the sidings might be rated as land used 
only as a railway under this provision.—LONDON 

& NortH WESTERN Ry. Co. v. LLANDUDNO IM- 

PROVEMENT Comrs., [1897] 1 Q. B. 287; 66 1. J. 

Q. B. 232; 75 1L. 7. 659; 613. P.55; 45 W. 2. 

350; 13 T. L. R. 94, D.C. 

Annotations :—Distd. Smith v. Richmond, [1898] 1 Q. B. 
G83: Mid. Ry. v. Pontefract Union (1901), 84 L, T. 586. 
Consd. 8. E. Ry. Managing Committco v, St. Saviour's 
Union Assint. Com. (1901), 65 J. P. 441; L. & Y. Ry. v. 
Liverpool Corpn., {1915] A. C. 152. 

455. .] — LANCASHIRE & YORKSHIRE 
Iy. Co. v. Liverroon Corpn., No. 453, ante. 

456. Embankments supporting Wway.|—— 
Soutit WaLEs Ry. Co. v. SWANSEA LocaAL BoarD 
oF Hrarrn, No. 461, ante. 

457. _— Stations & warehouses.] — Soumii 
WaLEs Ry. Co. v. Swansea Local BoaRD OF 
HEALTH, No. 451, ante. 

458. Lands used as wharf between rails & 
river.]—A railway co. reccived wharfage ducs in 
respect of a piece of land between the actual line 
of rails & a navigable river :—-Held: the co, was 
by such receipt estopped from having the piece 
of land rated in a district rate under Public Health 
Act, 1848 (c. 63), at one-fourth of the net annual 
value, on the ground that it was land used as B 
railway.—h. v. Tare VALE Ry. Co, (1857), 30 
L. T. O. S. 133; 22 J. P. 213 sub nom, SovTH 
WaLes Ry. Co. rv. CARDIFF LocaL Boab, 6 
W. RR. 58. 

459. Line built as private railway — Sub- 
sequently sold to public railway.|——A railway 
originally constructed without any Parliamentary 
powers, & afterwards sold to a railway Co. under 
an Act of Parliament, & enlarged & used for public 
traffic under the provisions of that Act & of the 
general statutes for regulating railways, docs not 
come within 21 & 22 Vict. c. 98, 5. 55, of land used 
only as a railway constructed under the powers 
of any Act of Parliament for public conveyance 5 
& is rateable to a general district rate in the full 
net annual value.—NoRTH EASTERN Jy. Co. v. 
LEADGATE LocAL Boarp (1870), L. BR. 5 Q. B. 
157; 30 L. J. M. GC. 65; 22 L. I. 62; 34 J. P. 
5033 18 W. R. 691. 

480. ——- Tramways & light rallways.| _ 
Applts., under the powers given them by certain 
local Acts of Parliament, constructed a tramway 
communicating by points & switches with a rail- 
way in their possession, which was worked by them 
in conjunction with the tramway & which had 
been constructed under an Act of Parliament :— 
Held: the land occupied by the tramway was not 

used only as a railway ’’ within the meaning of 























been acquired by & railway co., whose 
Act of Parliament provides that the 
lands from time to time acquired ,b 
the co. should, ‘for all purposce of 
tolls, rates, & charges, & for all pur- 
poses whatsoever, be the und 


lot. king, 
railway works, & property of the co. 


ad 
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Sect. 4.—Particular instances: Sub-sect. 24, M. (0), 
N.,0., P. & Q.] 


Public Health Act, 1875 (c. 55), 8. 211 (1) (0), & 
applts.’were not entitled to be rated in respect of 
it in the proportion of one-fourth part only of its 
net annual value.—-SWANSEA IMPROVEMENTS & 

TRAMWAY Co. v. SWANSEA URBAN SANITARY 

AUTHORITY, [1892] 1 Q. B. 357; 61 L. J. M. C. 

124; 661. T.119; 56J. P. 248; 40 W. R. 288 ; 

86 Sol. Jo. 233, D. C. 

Annotations :-—Folld. Tottenham U. C. ». Metropolitan 
Electric Traniways, [1913] A. C. 702. Refd. Wakefield 
Light Iys. v. Wakefield Corpn., [1906] 2 K. B. 140; 
Blackpool & Fleetwood Tramroad .%. Thornton U. C., 








11907) 1 K. B. 568; L. & Y. Ry. v. Liverpool Corpn., 
(1915) A. C. 152. 
461. .}—A co. were the owners of a 


light railway constructed under an Order made 
under Light Railways Act, 1896 (c. 48). The 
railway, which physically resembled a tramway, 
was laid along certain open streets, & the Order, 
while preserving to the public their ordinary right 
of passage over the highway, provided that the 
co. should have the exclusive use of the railway for 
carriages with flange wheels. The co. having been 
assessed to the general district rate in respect of 
their occupation of the railway :—Held: upon the 
cops ruction of Light Railways Act, 1896 (c. 48), 
s. 12 (2), the Public Health Act, 1875 (c. 55), 
s. 211 (1) (b), applied to light railways; &, not- 
withstanding the user by the public of the surface 
of the streets in exercise of their right of passage, 
the co. were occupiers of land used only as a, rail- 
way constructed under the powers of an Act of 
Tarliament for public conveyance within Public 
Health Act, 1875 (c. 55), s. 211, & were conse- 
quently entitled to be assessed to the general 
district rate in respect of the railway at one-fourth 
only of its net annual value.—WAaAKEFIELD CORPN. 
v. WAKEFIELD & Disrricr Lianr Ry. Co., [1908] 
A. ©, 293; 771. J. K. B. 692; 99 L. T. 1; 72 
J.P. 315; 24 7. L. R. 603; 52 Sol. Jo. 497; 6 
L. G. Rt. 647; 2 Konst. Rat. App. 433, H. L. 
Annotations :--——Consd. A.-G. v. Yorkshire (Woollen District) 
Kiectric Tramways, [1907] 2 K. B. 991; Tottenham U. Cc. 
®. Metropolitan Electric Tramways, [(1913] A. C. 702. 
eter ae on ie a pp etkepel & Hicetwood Tramroad 
Corpn, (1914), 111'L. T, 596.) 1 BY: & Liverpool 
462. .|—-Where a tramroad has been 
constructed by a tramroad co. under an Act of 
Parliament upon the co.’s land & the tramroad is 
in fact a railway & is used only as a railway con- 
structed under an Act of Parliament for public 
conveyance, the co. is entitled to be assessed in 
respect of the railway at one-fourth of its net 
annual value by virtue of Public Health Act, 
1875 (c. 55), s. 211 (1) (b).--—'THORNTON URBAN 
CoUNCIL v. BLackroon & FLEETWwooD TRAMROAD 
Co., [1009] A. C. 264; 78 L. J. K. B. 517; 100 
L. 'T. 657; 73 J. P. 209; 25 1. LL. R. 481; 7 
LL. G. R. 687 ; sub nom. BLackroon & FLEETWOOD 
TRAMROAD Co. v. THORNTON URBAN COUNCIL, 53 
Sol. Jo. 445, II. L.; affg., [1907] 1 K. B. 568, C. A. 
Annotations >—Oonsd, Wakeficld & District Light Rys. ». 


Wakofield Corpn., (1907) 2 K. 256 - 
v. Metropolitan aeet) 2K. B. 256; Tottenham U. C. 


lectric Tramways, [1913] A. C. 702 
. Dixon_v. Blackpool & ’ ; . ©. : 
{1909} 1 K, B. 860. Fleetwood Tramroad Co., 


463. -]—A co. were the occupiers of, 
& worked as one connected system, a tramway & 
8 light railway, which were constructed in & along 


ey 


Part of the und had been used in 
the construction of a railway embank- 
ment, the remainder being covered 
with the debris caused by the formation 

















of the em kment. 
Paar Les ett ane anes the aap 

uation on e un part of rtakin 
ects they were not “ wholly oodepled co. wine? ne 


by the railway & works,” & that tho 
ae et was ae uaa 

appeal against the determina- 
bat Gs me Valuation Committee sus- 
tain © assessment, the Ot. held v. QUEENSFERRY ASSESSOR 
that, as the ground in question formed R. bia of 
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certain public streets & roads in the district of an 
urban council. The tramway was constructed 
under various local Tramway Acts & Orders & 
the light railway under Orders made under Light 
Railways Act, 1896 (c. 48). The tramway & the 
light railway had a junction with each other & 
were worked by electricity on the overhead 
system. They were identical as to mode of con- 
struction & materials used, & the rails of each were 
laid level with the surface of the highway; the 
same carriages were used upon them & ran through 
the one on to the other, & the electrical energy 
used for working both the tramway & the light 
railway was generated at the same power station 
& thence transmitted over a common system of 
cables & mains to sub-stations:—Held: the tramway 
was not a railway within Public Health Act, 1875 
(c. 55), 8. 211 (1) (0), & the co. were therefore not 
entitled in respect of their tramway to be assessed 
to the general district rate at one-fourth only of 
its net annual value.—ToTreENHAM URBAN CoUNCIL 
v. METROPOLITAN ELEcTRIC TrRaMWays, LTD., 
{1913] A. C. 702; 83 L. J. K. B. 60; 109 L. T. 
674; 773. P. 413; 29 T. L. R. 720; 57 Sol. Jo. 
739; 11 L. G. R. 107; 1B. R. A. 100, H. 1. ; 
revsg. S. C. sub nom. METROPOLITAN ELECTRIC 
TRAMWAYS, LTD. v. TOTTENHAM URBAN COUNCIL, 
[1912] 2 K. B. 216, C. A. 

464. Goods _ station.) — The Liverpool 
Corporation Act, 1893 (c. clxxxi), s. 36, provides 
that no person occupying land used as a railway 
made under the powers of any Act of Parliament 
for public conveyance shall be rated in respect of 
same to the general rate leviable by the corpn. in 
any greater proportion than one-fourth part of 
the net annual value. A railway co. occupied 
Jand in Liverpool for a goods station. The 
premises consisted of a large covered shed open on 
one side; &, on the other with openings in the 
walls to admit trucks. Inside the shed were a 
number of railway lines, comprising sidings, & 
running alongside platforms, for the purpose of 
loading & unloading railway trucks with goods. 
All these lines were used for the conveyance of any 
goods sent by the public to or from the premises. 
The premises were some distance from the co.’s 
main line, & were connected therewith by a dock 
line belonging to the Mersey Docks & Harbour 
Board, who under statutory powers permitted the 
co. to use such line, & by a tramway laid across a 
street by the co. under a licence granted by the 
corpn. under statutory powers. The co.’s premises 
were acquired & laid out under powers conferred 
upon them by a private Act :—Held: the land 
used for the lines, sidings, & platforms inside the 
co.’8 premises was not land used as a railway made 
under the powers of an Act of Parliament for 
public conveyance within Liverpool Corporation 
Act, 1893 (c. clxxxi), s. 36, & the co. were not 
entitled, with regard to those premises, to the 
partial exemption in respect of rating contained 
in that sect.—WILLIAMS v. LONDON & NORTH 
WESTERN Ry. Co., [1900] 1 Q. B. 760; 69 L. J. 
Q.B.531; 821. T. 287; 64J3.P.372; 16T.L.R. 
292, 0. A. 

Annotations :-—Consd. Metropolitan Electric Tramway v. 
K. B. 216 





Tottenham U. C. pet) ; . Rayner v. 
Drewitt (1900), 82 L. T. 718; Thornton U. GC. v. Blackpool 
& Fleetwood Tramroad Co. (1909), 78 L. J. K. B. 517; 
L. & Y. Ry. v. Liverpool Corpn., [1915] A. C. 152. 


20 & 21 of the Lands Valuation Act, 
1854, the burgh assessor had no duty 
in regard to it, & that the determination 
was wrong.—FORTH BRIDGE Ry. Co. 

(1889), 16 
Sess.) 797; 26 Sc. L. R. 


g of a railway 533.—SCOT. 


meaning of sections 
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465. ———.] — LANcAsHIRE & YORKSHIRE 
Ry. Co. v. LIVERPOOL CorRPNn., No. 458, de 


N. Sewers and Sewage Works. 

466. Whether underground sewers exempt. ]— 
a Pi METROPOLITAN BoarpD oF Works, No. 109, 

467. ——-.]——- LONDON CouNTy CouNcIL v. 
ERITH PARISH (CHURCHWARDENS, ETC.) & DART- 
FORD UNION ASSESSMENT COMMITTEE, WEst HAM 
PARISH (CHURCHWARDENS, ETC.) v. LONDON 
County CouNciL, St. GEORGE’s UNION ASSESS- 
MENT COMMITTEE v. LONDON Counry CoUNCIL, 
No. 42, ante. 

468. .|—A rising main sewer, even though 
underground, sewage carriers & effluent culverts, 
which were all used for sewage farm purposes, 
are part of a system of works for the utilisation of 
sewers & as such are not within the exemption 
from rateability of ordinary underground sewers.— 
LEICESTER CORPN. v. BEAUMONT LEYS (CHURCH- 
WARDENS) & BARROW-ON-SOAR UNION ASSESS- 
MENT COMMITTERF (1894), 63 L. J. M. C. 176; 
ae T. 659; 10 R. 401; Ryde & K. Rat. App. 


Annotation :-—Apld. Ystradyfodwe & Pontypridd Main 
oe Board v. Newport Assmt. Com., [1900] 1 Q. LB. 


469. -|— The exemption of underground 
sewers from liability to poor rate is anomalous, & 
will not be extended. Therefore, in order that a 
new sewer which is prima facie rateable may escape 
from such liability, it must fall strictly within 
the limits of the authorities by which the exemp- 
tion was established, that is to say, it must not 
occupy or affect the surface, & no payment must 
be made to its owners for the use of it by others. 

A. sewer authority constructed a sewer for 
the purpose of conveying the sewage of their 
district to the sea. Part of this sewer was carried 
on concrete arches above the surface of the ground, 
part of it was below the natural surface of the 
ground, & the rest of it was covered by an embank- 
ment. The land upon which the embankment 
was constructed continued to be assessed for the 
purposes of the poor rate as before, no change in 
the assessment of it having been made by reason 
of the making of the embankment. The sewer 
authority received payments annually from other 
authorities for the use by them of the sewer :— 
Held: the sewer, including the portions of it 
covered by the embankment & underground, was 
rateable to the poor rate.—YSTRADYFODWG & 
PONTYPRIDD MAIN SEWERAGE BOARD v. NEWPORT 
ASSESSMENT COMMITTEE, [1901] 1 K. B. 406; 
70 L. J. K. B. 318; 84 L. T. 40; 65 J. P. 307; 
a a R. 292; 17 T. L. R. 226; 45 Sol. Jo. 256, 
Annotations -—Consd. Ystradyfodwg & Pontypridd Main 

Sewerage Board v. Bensted, [1907] 1 K. B. 490; West 


Kent Main Sewerage Board v. Dartford Union Assmt. 
Com., ote., {1911} A. C. 171. 


470. -}— West KENT MAIN SEWERAGE 
BOARD v. DARTFORD UNION ASSESSMENT COM- 
MITTEE, ETC., No. 112, ante. 

















PART I. SECT. 4, SUB-SECT, 24.—N. 

catia ee Sor sap pied x3 
repairing drain— enses of deepening 
not included .}-- Brae v. TOWNSHIP OF 
Sao (1884), 6 O. R. 


PART I. SECT. 4, SUB-SECT. 24.—O. 
0. Water mains & pipes.|—CALGARY 
AS & WATERWORKS Co. v. CITY OF 
a a (1897), 2 Terr. L. R. 449.— 


p. Reservoir.}—-StT. CROIX ELECTRIC {| SONB Vv. 


Lieut & WaTER Co. v. TOWN OF MILL- 


q. Plant of waterworks.}—Re StRaT- 
FORD WATERWORKS Co. & CITY OF 
acd 21 C. L. TT. Occ. N. 479.—— 
CAN. 


r. Rents asda by oleneoe cor: OF 
.}--SHAWS TER . 0. GREEN- 
POR POLICE TRUSTEES (1863), 9 L. T. | 526; 17 
182, H. L.—SCOT. 
t. Temporary residences for water 
.}—Youna (JaMEs) & 
pate gy ed oc gg cola (1899), 1 


49] 


471. Rateability of sewage work.) — R. v. 

METROPOLITAN BOARD OF WorKS, No. 109, ante. 

2. ——- Reservoir.}] — METROPOLITAN BoarRD 
ofr WorRKS v. Woouiwicn Loca Boarp (1872), 
36 J. P. Jo. 84. 

473. -}—-LonpoN County CoUNCIL wv. 
EritH PARIsH (CIIURCHWARDENS, ETc.) & Danrr- 
FORD UNION ASSESSMENT COMMITTEE, WEST HAM 
PaRisH (CHURCHWARDENS, ETC.) v. LONDON 
Country CouNcIL, St. GEORGE’S UNION ASSESS- 
MENT COMMITTEE v. LoNDON CouNTY COUNCIL, 
No. 42, ante. 

474. .| — LEICESTER CORPN. v. BEAUMONT 
LrEys (CHURCHWARDENS) & BARROW-ON-SOAR 
UNION ASSESSMENT COMMITTER, No. 4168, ante. 

Effect of beneficial occupation.|—-See Sect. 2, 
sub-sect. 3, B. (7), ante. 


O. Waterworks. 

475. Exemption under local Act.]— A water- 
works co. in the metropolis occupied land with 
their mains in the hamlct of M., & under the local 
Act, they were not rateable in that respect to the 
lighting rate, as it was decided such local Act did 
not include land. By Metropolis Management 
Act, 1854 (c. 120), s. 165, where by any local Act 
lands are now wholly exempted from the lighting 
rate they shall be wholly exempted from such 
rate. The co. having been rated under Metropolis 
Management Act, 1854 (c. 120), s. 161 :—Held: 
the meaning of sect. 165 was to continue any 
exemption which had practically cxisted, & the 
meaning of the word ‘“ exempted ” did not imply 
that the lands to be exempted must have once 
been liable to the rate.—Hast LONDON WATER- 
works (Go. v. MILE END OLD TOWN OVERSEERS 
(1860), 2 BE. & B. 447; 29 L. J. M. C. 66; 6 Jur. 
N. S. 222; 121 BB. R. 168; sub nom. RK. v. Kasey 
LONDON WATERWORKS, 24 J. P. 454. 


Annotation :-—Consd. Now River Co. v. St. Pancras Vestry 
(1880), 45 J. P. 75. 


476. What may be rated—-Land occupied by 
pipes..—NrEw River Co. v. St. PANCRAS VESTRY, 
No. 172, ante. 

477. Sand in filter beds.]-— Sand in filter 
beds of waterworks, though periodicall removed, 
washed, & replaced, held part of rateable heredita- 
ment.—Bast LONDON WATERWORKS Co. v. ST. 
LEONARD’S, SHOREDITCH, ASSESSMENT COMMITTEE 
(1886), Ryde, Rat. App. (1886-90), 155. 

Effect of exclusive occupation.|—Sce Scct. 2, 
sub-sect. 4, B. (g), ante. 

Land covered by water.]|—Sec Sub-sect. 16, ante. 


P. Workhouses. 
See Sub-sect. 6, D., ante. 


Q. Other Cases. 

478. Approach to bridge.]|—By Act of Parlia- 
ment the Hammersmith Lridge co. were 
empowered to erect a bridge across the Thames, 
from the parish of F. to the parish of B., & to make 
proper roads & approaches thereto, communicating 
with the high roads on each side of the river, & 




















I. (Ct. of Sess.) 579; 36 Sc. L. RR. 597 | 
68. L. T. 326.—SCOT. 


PART I, SECT. 4, bebe 24.—Q. 

a. Premises of hydru-electric power 
authority—Business assessment.}—Re 
Hypro-ELEcTRIC PowWER COMMISSION 
ONTARIO & CrTry OF HAMILTON 
(1920), 47 O. L. R. 155; 62 D. L. Xt. 
: Oo. W.N. 4 AN. 

b. Public park.J—-Dterricr oF SAAN- 
10H CORPN. v. CITY OF VICTORIA 
CorPn. (1917), 24 13. C. R. 121.—CAN. 

e. Racecourse on Crown land.}— 
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Sect. 4.—Particular instances: Sub-sect. 24, Q@.; 
sub-sects. 25 & 26, A. & B.) 


to take certain tolls for the use of the bridge & 
approaches; it was also enacted that the half of 
the bridge adjoining the parish of F. should be 
deemed to be in the parish of F., & the other half 
in the parish of B. The co. accordingly erected 
the bridge, & made approaches thereto on land 
purchased by them for that purpose, & received 
tolls for the bridge & approaches at one gate at 
the entrance to the bridge in F. The length of 
the approaches in I’. was 678 yards, & of those in 
B. 5,328 yards. The net rateable value at which 
the co. ought to be assessed in the two parishes, 
based upon the amount of tolls actually received, 
after making all proper deductions, including the 
cost of maintaining the approaches, was £720 :— 
Held: the net rateable value ought to be appor- 
tioned between the two parishes in the ratio of the 
value produced in each parish by the transit over 
the bridge, é.e. according to the length of the bridge 
in each parish, which was in this case in cqual 
moieties. ; 

@u.: whether the approaches to the bridge 
were separately rateable.—R. v. HAMMERSMITH 
BRIDGE Co. (1849), 15 Q. B. 369; 3 New Mag. 
Cas. 104; 3 New Sess. Cas. 424; 18 I.. J. M. C. 
85; 12 L. T. O. 8. 472; 13 J. P. 103; 13 Jur. 
190; 117 BH. R. 497. 
Annotations :—Apld. R. v. Kingston-upon-Hull_ Dock Co. 

C802), 7 ity: & Can, Cas. 836. Refd. Vercy v. Hall (1903), 

479. Bridge -— Built in Heu of non-rateable 
bridge.J|—In 1750 C., of whom applit. was the 
representative, built. a bridge at his own costs & 
charges under the authority of an Act of Parlia- 
ment, which enacted that the bridge should not be 
assessed or rated towards the payment of any 

ublic or parochial rates whatever, nor should the 

ridge or any part thereof be deemed to belong 
to or be within any parish, but should be extra- 
parochial to all intents & purposes whatever. 
C., under the Act, was also entitled to certain 
tolls or frontage. In 1863, the bridge being in a 
bad state of repair, a co. was formed for the 
purpose, amongst others, of building a more 
convenient & secure bridge in lieu of the old one. 
Applt. thereupon entered into an agreement with 
the co. to build a new bridge at his own charges, 
which he accordingly did :—Held: the new bridge 
was exempt from rateability.—ALLEN v. HAMPTON 
(CHURCHWARDENS) (1868), 33 J. P. 214. 

480. Pump room—Purposes not exclusively 
public—Benefit of individual occupiers of district 
-—~ Exemption.|—The comrs. under a local Act 
for improving a certain district, consisting of 
parts of several townships, but of no entire 
township, were rated to the relief of the poor 
In respect of their occupation of a pump room, 
vested in them under the powers of the local Act. 
They were authorised to make a small charge 
upon all persons frequenting the pump room, but 
were also required to provide a pump outside the 
pump room for the supply of water to the public 
at large without charge. The Act purported by 
its preamble to have been passed for the benefit 
of the inhabitants of the district, & of the public 
at large. It invested the comrs. with extensive 
powers for draining, cleansing, lighting, & other- 
wise improving the streets & houses within the 
district. Many of these were calculated to be 


ESSENDEN CORPN. v. BLACKWOOD 

(1877), 2 App. Cas. 574, FP. C.—AUS. 
d. ———.}—SoutrH AFRICAN TURF 
ONT MUNICIPALITY, 


CLUB v. CLAREM . 
(1912) OC. P. D. 54.—8. AF. f saga 


e. Car manufactory.}—Crry oF Hala- 
FAX v. Nova Scotia Carn W ’ 
teacher’s residence. |}— HERON 
v. MONAGHEN (1) (1888), 22 L. R. Ir. 
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productive of benefit to the individual occupiers 
of property within the district. All money 
received by the comrs. was to be applied, first, 
in payment of interest on money borrowed, & of 
annuities granted under the Act; next, in defray- 
ing the expenses of cleansing, watering, etc., the 
streets, & of improving the same, & carrying the 
several purposes of the Act into execution; & 
lastly, in paying off the principal sums borrowed 
for the purposes of the Act :—Held: inasmuch as 
one main object of the Act was the benefit of the 
individual occupiers within the district, the 
purposes to which the proceeds of the pump room 
were applied were not so exclusively of a public 
nature as to exempt the comrs. from the payment 

of poor rates.—R. v. HARROGATE Comrs, (1850), 

15 Q. B. 1012; 4 New Sess. Cas. 319; 20 L. J. 

M. C. 25; 16 L. T. O. 8S. 190; 15 J. P. 88; 15 

Jur. 422; 117 E. R. 741. 

Annotations :—Apld. Manchester Corpn. v. Manchester 
Overseers (1852), 17 Q. B. 859. Distd. R. v. Manchester 
Overseers (1854), 3 E, & B. 336. Apia. Liverpool Corpn. 
vw, West Derby Overscers (1858), 6 HK. & B. 704 ; Lancashire 
JJ. v. Stretford Overseers (1858), EB. B. & E. 225. nad. 
Jones v. Mersey Docks & Harbour Board, Mersoy Doc 
& Harbour Board_». Cameron (1865), 6 New Rep. 378. 
Refd. Birkenhead Dock Trustees v. Birkenhead Overseers 
(1853), 2 KE. & 33. 148; Essenden Corpn, v. Blackwood 
(1877), 2 App. Cas. 574. 

481, Premises used for administrative purposes 
—Exemption.]—Premises used by a county council 
for the purposes of the administrative business of 
the county are not exempt from rating. 

Where premises were jointly occupied by the 
quarter sessions of a county & by the county 
council for administrative purposes :—Held: the 
county council were rateable in respect of their 
occupation of the premises.—MIDDLESEX COUNTY 
Councin v. St. GEORGE’S UNION ASSESSMENT 
CoMMITTEE, [1897] 1 Q. B. 64; 66L. J. Q. B. 101 ; 
75 1. T. 464; 45 W. R. 214; 18 T. L. R. 61; 
41 Sol. Jo. 79; Ryde & K. Rat. App. 153, C. A. 
Annotation :—Apld. Worcestershire County Council v. 

Worcester Union Assmt. Com. & St. Nicholas Overseors 

(1897), 66 L. J. Q. B. 323. 

482. Offices of Thames Conservancy.|—THAMES 
CONSERVATORS v. CITY OF LONDON ASSESSMENT 
COMMITTEE (1897), 13 T. L. R. 157, C. A. 
Annotation :—Distd. Pontefract Assmt. Com. v. Pontefract 

Park Trustecs, Sume v. Hartley (1898), 78 L. T. 738. 


483. House vested in Thames Conservancy.|— 
WHENMAN ¥v. CLARK, No. 218, ante. 

484. Bank of England— Whether entitled to 
partial exemption—Under local Act.|—The Bank 
of England, which was incorporated in 1694, 
acquired premises for carrying on their business 
under various Acts of Parliament passed between 
1724 & 1800, in the majority of which provisions 
were inserted as to the method of assessing them 
for the purposes of taxation. <A portion of the 
bank premises was situate in the parish of St. 
Christopher-le-Stocks, & in 1800 the only buildings 
in that parish were the Bank of England & the 
Royal Exchange. In 1839, by a statute of that 

ear, it was enacted that the rating of the parish 
or collection of tithes & poor rates should be 
divided between the Bank of England & the 
Royal Exchange in certain proportions. Since 
1839, numerous other buildings have been erected 
& occupied in the parish, & various statutes have 
been passed as to taxation. By the City of London 
(Union of Parishes) Act, 1907 (c. cxl), all the 
arishes of the City of London were united & 
ormed into one parish, & methods of taxation 


532.—IR. 
g. Refuse dump.}—Re REGrna Crry 
MENT BY SHERWOOD RuRaL 
MUNICIPALITY (Sask.), [1922] 2 W. W. 
R. 1160.—CAN. 
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within that parish were provided for, whilst St. 
Christopher-le-Stocks ceased to have any separate 
existence as a parish for those purposes. In 1911 
the Common Council of the City of London, acting 
as overseers of the poor under the last-mentioned 
statute, levied a poor & general rate for the parish, 
& assessed the Bank of Kngland upon the ratcable 
value of their premises, the bank contending that 
the proper method of assessment was that 
appointed by the statute of 1839, & that they 
ought not to pay more than their proportion therein 
provided for, or, alternatively, that if the statute 
of 1839 had been repealed the former statutes 
which applied to the bank had been revived by the 
repeal, & determined the method of assessment :— 
Held: the provisions of sect. 97 of the Act of 
1839 had been impliedly repealed by legislation 
since that date; the earlier statutes applicable 
to the bank had not been revived; the Bank of 
England were not entitled to any exceptional 
treatment in their assessment for rating purposes ; 
& consequently they were properly assessed in 
respect of both rates.—BANK oF ENGLAND v. 
LONDON CORPN. (1915), 85 L. J. K. B. 47; 112 
L. T. 1088; 80 J. P. 65; 31 T. L. R. 1973 18 
L. G. R. 1369, D. C. 
Court houses, etc.|— See Sub-sect. 9, ante. 
Crown property.|—-See Sub-sect. 10, ante. 





SuB-SECT. 25.—PROPERTY SUBJECT TO 
PUBLIC USEI. 
Museums—Effect of beneficial occupation.]— 
See No. 108, ante. 
Public parks.|—Sce OPEN SPACES, Vol. XXXVI, 
pp. 247, 248, Nos. 11-22. : 
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SUB-SECT. 26.—SCIENTIFIC, LITERARY AND 
ART SOCIETIES. 
A. In General. 

See Scientific Societies Act, 1843 (c. 36) ; Friendly 
Societies Act, 1896 (c. 25), s. 2. 

485. Proof of right to exemption—Certificate of 
exemption not conclusive.]|—By Scientific Societies 
Act, 1843 (c. 36), the purpose of the society, the 
contributions, the absence of profits, the law 
of such society against dividends, & the certificate, 
are conditions in: equal degree to the right of 
exemption; & the claim of right may be defeated 
on the default of any one of the conditions; & 
the presence of onc raises no presumption against 
the absence of any or either of the others. 

The Birmingham News Room Society obtained 
the certificate of a barrister, as specified in sect. |, 
stating that certain premises [a news-room & 
library] in the occupation of the said society 
were not liable to be rated to the relief of the poor 
of the parish of Birmingham. There was no 
appeal against the certificate under sect. 6. It 
appeared the total receipts of the society were 
exhausted by the expenses of the establishment ; 
but no law of the society existed prohibiting any 
division of profits among its members :—Held: 
such prohibitory law was necessary to enable the 
society to establish their claim of exemption; & 
the certificate was only a condition precedent to the 
claim of ape, tn & not conclusive proof of the 
right.—R. v. Pumps (1848), 8 Q. B. 745; 3 
New Sess. Cas. 134; 2 New Mag. Cas. 379; 17 
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L. J. M. C. 83; 10 L. T. 0.8. 520; 12 J. P. 217; 
12 Jur. 431; 115 BE. R. 1053. 


Appeal to quarter sessions.]—See Part VI., Sect. 
2, sub-sect. 1, post. 


B. What Institutions Included. 


486. Religious Tract Society.) — Scientific 
Societies Act, 1843 (c. 36), s. i ees from 
parochial & other rates all land, houses, etc., 
“ belonging to any society instituted for purposes 
of science, literature, or the fine arts exclusively, 
either as tenant or owner, & occupied by it for the 
transaction of its business,”’ ‘‘ provided that such 
society shall be supported wholly or in part by 
annual voluntary contributions, & shall not, & 
by its laws may not, make any dividend,” etc., 
‘*in money unto or between any of its members” : 
—Held: to come within this exemption, a society 
must have an express law prohibiting any such 
dividend, ctc. Semble: a society, instituted for 
the diffusion of religious principles & sentiments, 
though by litcrary means, such as the Religious 
Tract Society, 1s not within the exemption.— 
R. v. JONES (1846), 8 Q. B. 719; 1 New Mag. Cas. 
531; 2 New Sess. Cas. 882; 15 L. J. M. OC. 129; 
7L.T. 0. 8S. 64; 10 J. P. 531; 10 Jur. 613; 115 
E. R. 1043. 

Annotations :—Refd. R. v. Phillips & Melsom, Birmingham 
JJ. (1848), 12 Jur. 431; Clarendon v, St. James’s, West- 
minster (1851), 10 C. B. 806; Scott v. St. Martin in the 
Fields Overseers (1855), 5 I. & 1. 558. 

487. British & Foreign School Society.) — By 
the rules of a society, it was provided that this 
institution should be designated the institution for 
promoting education of the labouring & manu- 
facturing classes of society of every religious 
persuasion ; & for the purpose of making manifest 
the extent of its objects, the title of the society 
should be the British & Foreign School Socicty ; 
that a school should be maintained to educate 
children for the purpose of supporting & training 
up teachers ; & it was stated that the grand object 
of the institution was to promote education in 
general. In the normal school for training 
teachers, lectures were to be given on specified 
branches of literature, science, & the fine arts; 
also lectures on the art of teaching, & Lible lessons. 
Instruction was also given in needlework. ‘There 
were model schools, for boys & girls, “for the 
purpose of clucidating the art of teaching’: & 
it was stated that ‘‘the number of children in 
them is large, in order to afford a sufficient scope 
& opportunity for the pupil teachers to instruct & 
put in practice the science of teaching ; the object 
of the institution being to train up teachers who 
may promote education according to the particular 
system of this institution, both in the United 
Kingdom & in the colonies ’’ :—Held: the society 
wus not ‘‘instituted for purposes of science, 
literature, or the fine arts exclusively,’’ within 
Scientific Societies Act, 1843 (c. 36), 8. 13; &, 
therefore, the lands, etc. belonging to it were not 
exempted by that statute from rates.—K. v. 
Pocock (1844), 8 Q. B. 729; 1 New Mag. Cas. 
584; 2 New Sess. Cas. 372; 15 L. J. M. C. 132 ; 
7L. LT. 0. 8.206; 10 J.P. 551; 10 Jur. 662; 115 


KH. R. 1047. 


‘Annotations :—Refd. lt. v. Phillips & Melsom, Birmingham 
JJ. (1848), 12 Jur. 441; R. v. Manchoster Overseers 
(1851), 16 Q. B. 449; Scott v. St. Martin in the Fields 


Overseors (1855), 5 E. & B. 558 
488. Library & news-room.] —R. v. PHILLIPS, 


No. 485, ante. 
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Sect. 4.-~Particular instances: Sub-sect. 26, B.)} 


489. -]—Premises, called the Portico, were 
held in trust for a society consisting of the sub- 
scribers for the time being, during such time as 
they should continue members, pay their sub- 
scriptions & conform to the rules. Their number 
was 400. Books & newspapers were provided out 
of the annual subscriptions. The Portico consisted 
of a library of 15,000 volumes on scientific & general 
subjects, for reference & for circulation among the 
subscribers ; @ reading room, containing 
magazines, reviews, & other periodical works; & 
@ news-room, in which were the newspapers, 
gazettes, reports of the markets, notices of gales, 
etc. :—Held: the society was not exempt, by 
Scientific Societies Act, 1843 (c. 36), from poor rate 
in respect of the premises; for the purposes to 
which they were appropriated were not exclusively 
purposes of science, literature or the fine arts; & 
the promotion of these was not the primary object 
of the society, inasmuch as the use of the premises 
& their contents was confined to the members 
themselves.—H. v. GASKELL (1851), 16 Q. B. 472 ; 
21L.J.M.C. 29; 18L.T. 0.8.72; 15 J. P. 755 ; 
15 Jur. 1156; 117 B. R. 959. 

Annotations ‘—Folld. easel Institution v, St. Giles Vestry 
(1854), 3K. & I d. Linnean Soc. of London v, 
Sst. Ann Wetainciae: (1854), 18 Jur. Fath Savoy Ovor- 
seers ©. Art Union of London, [1896] A C. 296 ; Banbury 
Institute Trustees v. Banbury Union  aanae Com, & 
Banbury Overseers (1900), 64 J. P. 74. 

490. .|}— The Manchester Atheneum is a 
society consisting of shareholders & subscribers, the 
former of whom may receive as much as 5 per cent. 
upon the money advanced by them. The building 
is devoted to the purposes of a news-room & 
library, of classes for the acquisition of languages, 
of scientific mectings, lectures, concerts, & soireés, 
but also to the purposes of a chess club & a 
gymnastic club, fur whose use a field is likewise 
rented out of the funds of the institution. Part 
of the establishment is used as a coffee room, 
but that is let off to a tenant who is separately 
rated :— Held: not exempt from rateability, 
by virtue of Scientific Societies Act, 1843 (c. 36). 
ae v. OGDEN (1851), 18 L. T. O. 8S. 74; 15 J.P. 

491. .|—A literary institution having a 
news-room, supplied with newspapers, mining & 
railway journals, books of reference, directories, 
railway time tables, etc. for the accommodation of 
its members, is not a society entitled to exemption 
from parochial rates under Scientific Societies 
Act, 1843 (c. 36).—R. v. RUSSELL INSTITUTION 
(GOVERNORS) (1854), 2 C. L. R. 755; 22 L. T. 0.8. 
237; 18 J. P. 149; 2 W. R. 169; sub nom. 
RUSSELL INSTITUTION v. ST. GILES VESTRY, 3 











KE. & B. 416; 23 L. J. M. C. 65; 18 Jur. 597; 

118 E.R. 1198. 

Annotations :—Distd. Einnee Soc. of ponte v. Lae one 8 
Westminster 1854), 23 L. J. M. C. 148. O30. 
on Estate of 


ew University Club (1887), Ar i: 
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Figgins v. Baghins (1898), 6 
.|—A society, called the Bradford 
Library & Literary Society, were owners & 
occupiers of a library & reading room, the books 
consisting of the standard authors, of reviews, 
magazines, pamphlets & novels; the number of 
propEe or or subscribers to the society, was 
ted to 600, temporary residents being admitted 
at a quarterl subscription; & they had the 
exclusive privilege of using the library & reading 
rooms, & of having a certain number of books at 


B06) aber: 
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| bodies :—Held : 
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their own houses, & of each introducing one non- 

resident to the library. Every person becoming 

& proper by the Aish doktor’ of a share paid eight 

guineas, & subscription of one guinea in 

advance, or he might compound for his annual 
subscription during his life by one payment of 
fifteen guineas; fines were imposed for allowing 
the subscription to get in arrear, & if the sub- 
scription was not paid within three years the share 
became forfeited. There were also fines for other 
infringements of the rules. Any proprietor not 
indebted to the society might transfer his share, 
subject to the regulations for the time being. 

No bonus or division of money was allowed by the 

laws among the shareholders; & the funds of the 

society were exclusively applied to the library & 
objects connected with it :—Held: (1) the society 
was instituted for the purposes of science, literature 

& the fine arts exclusively ; & the fact of the use 

of the library & its contents being confined to the 

subscribers did not make their purposes less the 
primary object of the society or prevent it from 
coming within the exemption in Scientific Societies 

Act, 1843 (c. 36), 5. 1; (2) the contributions were 

voluntary, the obligation to pay being voluntarily 

incurred ; & the personal benefit derived by the 
contributors, in return for their subscription, was 
not such as to take them out of the meaning of 

“voluntary contributions ”? in the proviso to the 
above sect., &, therefore, a building occupied by 
the society ‘exclusively was exempt from ratecs.— 
BRADFORD LiBpRARY SOcIETY v. BRADFORD 
(CHURCHWARDENS) (1858), 1 EH. & HE. 88; 23 
J. P. 485; 5 Jur. N. S. 5138; 120 BE. R. 841; 
sub nom. R. v. BRADFORD Library & LITERARY 
Society, 28 L. J. M. C. 73; 32 L. T. O. S. 105; 
7 W. R. 36. 

Annotations Rae to (1) Refd. Liverpool Library v. Liverpool 
Corpn, (1860), 5 H. . 526; Manchester Corpn. v. 
McAdam, [1896] A. C. 500:  Jonnor Institute of Preventive 
Medicine v. St. George’s "Hanover Square Assmt. Com. 
& Surveyor of Taxes (1900), 69 L. J. Q. B. 814. As to 
(2) Consd. Re Bd on Kstate of Now University Club 
(1887), 18 Q. 720; Savoy Overseers v. Art Union 
of London, rispey A. C. 296. 

493. Lending library—London library |—(1) A 
society called ‘‘The London Library”’ was 
established for the purpose of lending books to its 
members. being supported in part by annual 
subscriptions, & in part by the voluntary con- 
tributions of its members, & precluded by its laws 
from making any dividend, gift, division, or bonus 
in money to or between any of its mcombers :— 
Held: such society, being duly certified under 
Scientific Societies Act, 1843 (c. 36), s. 2, was 
exempted from rates, etc. under 8. 1. 

(2) Where portions of the premises leased by 
such society were underlet to other scientific 
this was not such an exclusive 
occupation, of the premises for the purpose of the 
society, as to entitle it to the exemption.— 
CLARENDON (EARL) v. St. JAMES’S (RECTOR, ETC.) 
(1851), 10 C. B. 806; 4 New Sess. Cas. 639; 20 
L. J. M. C. 218 ; 17 L. T. 0.8.75; 15 J. P. 340; 
15 Jur. 492 ; 138 B. R. 319. 

Annotations :—<As to (1) Refd. R. priate (1851), 16 Q. B. 

472; R. v. coeur eae 480; Ban 

Tuatitute Trustees anbury Union ‘Asamnt. (3) Ay 

Banbury Overseers (i900), 64 J. P. 74. As 

R. v. Royal Medical & Chirurgical Soc. of ieee q ) (Apia. »» 

21 J. P. 789. 

494. Free library—Though certificate of exemp- 
tion obtained.|—-Under statutory powers applts. 
were authorised to establish & maintain a public 
library & to appoint a committee, invested with 
the control & management of such library. It 
was to be held upon trust by applts. for the bene- 
fit of the inhabitants of L. ie the neighbourhood, 


Part J.—LiIaBILiIty TO BE RATED. 


& others resorting thereto. Admission was to be 
free, & a rate was to be levied for the purpose 
of defraying the expenses. 


Premises consisting of reading-rooms where 
books & prepares could be read, & a library, 
were established by appits. under these powers, &, 
in addition to the rate, grants were made & 
moneys were derived from other sources for their 
maintenance. They were open to the public 
during the appointed hours without charge :— 
Held: (1) the premises were not exempt from 
liability to be rated ; (2) even although a certificate 
of exemption had been obtained under Scientific 
Societies Act, 1843 (c. 36), the premises were not 
exempt under that statute.—LIVERPOOL CORPN. 
v. West DERBY UNION (1905), 92 L. T. 467; 69 
J. P. 277; 53 W. R. 633; 21 T. L. R. 469; 8 
Il. G. R. 647; 1 Konst. Rat. App. 219, D. C. 


Annotation :—As to (1  Refd Hornsey School of Art v. 
Edmonton Union (1905), 94 L. T. 203. 


495. United Service Institution.]— The United 
Service Institution was maintained by the sub- 
scriptions of its members, chiefly naval & military 
men, & consisted of a museum of natural history, 
curiosities & armour, a library, a Iecture room, & 
rooms for meetings of its members & for the 
transaction of business. It was established, 
according to the deed of trust by which its property 
was settled, as ‘“‘a central repository for objects 
of professional art, science & natural history, & 
for books & documents relating to those studies 
or of gencral information, & the delivery of lectures 
on appropriate subjects.” By the rules, its 
members were to be: princes of the blood Royal, 
officers of the Army & Navy & Kast India Co.’s 
service, Militia & Yeomanry, lords lieutenant 
& deputy lieutenants of counties; & persons who 
had retired from the above services & capacities, 
candidates for commissions, above a certain age & 
properly recommended, civil functionaries attached 
to the naval or military departments, & Navy & 
Army agents, were admissible by ballot. Eminent 
persons & benefactors of the institution, not within 
the above descriptions, the corps diplomatique, 
ladies contributing to the institution, & some other 
classes of persons defined by the rules, were 
admissible as honorary members. Subscribers 
paid £1 as an entrance fee, & 10s. yearly. Members 
might introduce visitors to all the rooms except 
the library. On appeal against a poor-rate assessed 
on the premises of the institution, & on statement 
of a case for this ct. showing the above facts :— 
Held: (1) the -benefits of the socicty were not so 
limited, in respect of the persons admissible to 
them, as to prevent its coming within Scientific 
Societies Act, 1843 (c. 36); (2) ‘‘ professional art,”’ 
& the other objects of the society appearing on the 
case, were not ‘‘ purposes of science, literature, 
or the fine arts exclusively ’’ within the meaning 
of the statute.—R. v. COCKBURN (1852), 16 Q. B. 
480; 18 L. T. O. S. 802; 117 EB. R. 9842; sub 
nom. R. v. Sv. MARTIN-IN-THE-FIELDS (CHURCH- 
WARDENS & OVERSEERS), 21 L. J. M. C. 53; 16 
J.P. 198; 16 Jur. 335. 


Annotations :-—As to (2) Apld. Scott v. St. Martin in the 
Fields Overseers (1855), 5 E. & B. 558. Distd. R. ». Royal 


Medical & Chirurgical’ Soc. of London (1857), 21 J. P. 
789. Consd. Sir John Soanes’ Museum Trustees v. St. 
Giles-in-the-Fields & St. 


George’s, Bloomsbury, Joint 
Refd 


Vestry (1900), 83 L. T. 248. .L &. Comrs. v. Forrest 


(1890), 15 App. Cas. 334. 

496. Natural History Society.)—(1) The Linnean 
Society of London was incorporated by Royal 
charter for the cultivation of the science of natural 
history in all its branches, & more especially of the 
natural history of Great Britain & Ireland. It was 


495 


supported by admission fees & contributions of its 
own fellows who entered into an engagement to 
make the payments, & were liable to ejection for 
non-payment. The fellows were entitled to 
receive copies of the published transactions :— 
Held: the society was exempt from rate, in respect 
of premises occupied for their business, under 
Scientific Socicties Act, 1843 (c. 36), s. 1, as being 
instituted for purposes of science exclusively, & 
supported by annual voluntary contributions. 
(2) The society let off some rooms of the house in 
which they transacted their business to B., the 
occupier of the adjacent house, granting him also 
free use of the hall & staircase & passages of their 
house :—Held: this did not make the Society 
rateable for the rooms which they occupied for the 
purposes of the institution. 

(3) The librarian & porter, whose attendance 
in the house was necessary for the purposes of the 
institution, occupied rooms in the part of the house 
retained by the society, &, in consideration thereof, 
received less salary :—Held: the society were 
occupiers of these rooms, for the purposes of the 
institution, & no rate could be laid in respect of 
such rooms.—ST. ANNE (CHURCHWARDENS) wv. 
LINNEAN Society (1854), 3 14. & B. 793; 118 
kk. R. 1888; sub nom. R. v. LINNAsAN SOCIETY OF 
Lonpon, 2 C. L. R. 761; 23 L. T. O. S. 1863 18 
J. P. 504; 2 W. BR. 5163 sub nom. LINNEAN 
SociEry OF LONDON v. ST. ANNE’S, WESTMINSTER 
(CHURCHWARDENS & OVERSEEKRsS), 23 L. J. M. C. 
148: 18 Jur. 859. 


Annotations :-—Ae to (1) Consd. Re Duty on Kstate of Now 
University Club (1887), 18 Q. B. D. 720; Savoy Overseors 


w. Art Union of London, [1896] A. ©. 296. Refd. Scott 


v, St. Martin in the Fields Overseers (1855), 5 i. & I. 6583 
Bradford Library Soc. v. Bradford Overseers, etc. (1858), 
rae & KH. 88; 1. R. Comrs. v. Forrest (1890), 15 App. Cas. 


497. Working Men’s Educational Union.|— 
The Working Men’s Educational Union was 
founded, as appeared by a statement annexed to 
a report published by the Union, with the object 
of supporting the efforts variously put forth for 
the elevation of the adult operative population, as 
regarded their physical, intellectual, moral & 
religious condition: &, by the fundamental laws 
of the Union, such clevation of the working classes 
was stated to be the object :—Held : this was not, 
within Scientific Societies Act, 1843 (c. 36), 5. 1, a 
“socicty instituted for purposes of science, 
literature, or the fine arts exclusively ’; & there- 
fore there was no exemption from rate in respect 
of houses occupied by the society for carrying its 
purposes into effect: inasmuch as the promotion 
of science, literature & the fine arts was not the 
direct object of the institution, but only ‘a mcans, 
among others, for effecting the general elevation 
of the physical, intellectual, moral & rcligious 
condition of the working classes.—ScotTr v. St. 
MARTIN IN THE FIELDS OVERSEERS (1855), 5 
F. & B. 558; 265 L. J. M.0.42; 1 Jur. N.S. 1207 ; 
4 W. R. 87; 119 BH. R. 588; sub nom. K. v. Sr. 
MARTIN-IN-THE-FIELDs, 26 L, T. O. S. 121; 20 
J. P. 420. 

498. Society for promotion of medicine & 
surgery.|—A society instituted for the cultivation 
& promotion of medicine & surgery, & the branches 
of science connected therewith, is a scientific 
society exempted by virtue of Scientific Societies 
Act, 1843 (c. 36), s. 1, from rates in respect of 

remises occupied solely by them.—R. v. ROYAL 
MEDICAL & CHIRURGICAL Society of LONDON 
(1857), 30 L. T. O. S. 133; 21 J. P. 789. 

499. Geological Society.|-GEOLOGICAL SOCIETY 
v. STRAND UNION ASSESSMENT COMMITTED (1871), 
Ryde, Rat. App. (1871-85), 24. 
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Sect. 4.—Particular instances : Sub-sect. 26, B. & 
C. (a).] 

500. Agricultural Society.) — RoyaL AGRI- 
CULTURAL SOCIETY OF ENGLAND v. ST. GEORGE, 
HANOVER SQUARE VESTRY & OVERSEERS (1895), 
39 Sol. Jo. 557, D. C. 

501. Royal College of Music.]-—Royvaut CoL- 
LEGE oF MuSIC v. WESTMINSTER VESTRY, No. 540, 


post, 


C. Conditions of Exemption. 


(a) Exclusive User for Purposes of Science, 
Interature or Art. 


See Scientific Socicties Act, 1843 (c. 36), s. 1. 

502. General rule.] —A claim of exemption 
from liability to rates under Scientific Societies 
Act, 1843 (c. 36), 5. 1, must be raised before the 
justices at petty sessions, & upon appeal to quarter 
sessions, & cannot be set up so as to invalidate 
a warrant of distress issued to enforce a rate duly 
allowed, & against which there has been no appeal. 
A. literary society consisting of subscribers who pay 
a stated annual subscription in advance, & who are 
entitled to all the advantages of the society so long 
as they continue to pay their subscriptions, is 
supported ‘‘ by annual voluntary contributions ”’ 
within the meaning of Scientific Societies Act, 
1843 (c. 36), 5.1. A literary society, composed of 
annual subscribers, shareholders in the institution, 
who have power to transfer their shares, & who, 
in case of » dissolution of the society, would be 
entitled to divide the common stock, is not, of 
necessity, a society that ‘‘ does, or by its laws may 
make, any dividend, gift, division, or bonus, in 
money, into or between any of its members.”’ 

To bring a society within the exemption it must, 
among other things, be instituted for the purposes 
of science, literature, & the fine arts exclusively, & 
must be supported wholly or in part by annual 
voluntary contributions, & it must be one which 
shall not, & by its laws may not, make any dividend, 
gift, division, or bonus, in money, unto or to any 
of its members. . Annual contributions will 
satisfy the condition required if they commence of 
the parties’ own choice, & are so continued, & 
may be withdrawn at pleasure, without subjecting 
the party to any legal liability or forfeiture beyond 
that of foregoing participation in the pleasure or 
profits, scientific, literary, or artistic, in respect 
of which they have been made. Ifthe contributor 
was free to commence his contribution & he incurs 
no legal obligation to continue it when he has once 
commenced & if in leaving it the contributor will 
lose no more than the privilege of membership, in 
respect of which he became a contributor, he must 
be considered a voluntary contributor unless we 
add something to the idea of voluntariness which 
its ordinary language does not import (LORD 
DENMAN, C.J.).— BIRMINGHAM (CHURCHWARDENS) 
v. SHAW (1849), 10 Q. B. 868; 116 E. R. 829; 
sub nom. Re BIRMINGHAM NEW LIBRARY, Ex p. 
BIRMINGHAM OVERSEERS, 18 L. J. M. C. 89; 13 
Jur. 357; sub nom. Rh. v. BIRMINGHAM JJ., 3 New 
Sess. Cas. 445; sub nom. KR. v. SHAW, BIRMINGHAM 
JJ., 3 New Mag. Cas. 115; 13 L. T. O. S. 23; 13 


J. P. 395. 

Annotations :-—Folld. Clarendon ae St. James’s, Westminster 
ea 10 C, ie 806. Apld. R. v. Manchester ener 
1851), 16 Q. B. 449. Distd. R. v. Brandt (1851), 16 Q. B 


600 1. Agricultural society.}—RoYaAL 
AGRICULTURAL SOCIETY TRUSTEES ¥. 
ESSENDEN CORPN. (1892), 18 v. L. R. 
85.—AUS. 

500 fi. -+-SYDNEY MUNICIPAL 
COUNCIL v. NEW SOUTH WALES ROYAL 
AGRICULTURAL SoormeTy (1905), 3 


k. Horticultural 
op FARMERS 





Cc. L. R. 298.—AUS. 


VANCOUVER HORTICULTURAL 
’ INSTITUTE v. NORTH 

OUVER DISTRICT CORPN. TTT) yi 

B. OC. R. 290.— CAN. 


RATES AND RATING. 


462: RR. o. Gaskell 1851) 16 Q. B. 472; R. v. Cockburn 
Bredtrd 16 Q. B. 480 a, Bradford Library Soc. v. 
rd Overseers, eto. 58), 1 E. & E. 88. 

Comrs. v. Forrest (1 90). 15 App. Cas. 334. Di 
Baroy Ove Overseers v. Art Union of London, kad A. 
Feuvre v. Miller (1848), 8 E. & B 321; 


ee resto ee Surve ors of Highway YS v. i tse (1849), 
6 Dow L. 288; R. ». Oxfordshire JJ. (1849), 18 L. J. 
222; Ez p. Williams (1853), 22 L. J. M. C. 126; 


Metropolitan Board of Works v. Vauxhall Bilge. 
(1857), 7 E. & B. 964; eae v. Maidenhead L. B. 
Health ate ie 27 L. =f "M.C R. v. 

2K. & 83 Waswi wickahins a2 


1860), 2 L. T. 
ot pare ‘Davis (1861), 10 Cc. B 492; ereey 
av. Cane n Jones v. Mersey picks (ists), H. L 
Gas. 443; R. v. Hannam (1886), 3 ¢ Duty 
on Estate on New University Club (1887), 18 ey 35 720 ; 
agian Bay Tin Plate Co. v. John (1895), 72 L. t 805 ; 
Bates ». por hi ON (1895), 64 J. M. C. 127; 


Westminste Sed aad . Army & Navy Auxiliary Co-op. 
Supply, [1902] 2 B. "195; “Dixon v. ‘piackpool 4 & Fleet- 
wood Tramroad Co., [1909] 1 K. B. 860; Wixon ¢. 
Thomas, Lambert v. ‘trhomas Burrows v. Thomas, [1911] 
1K.B.43; Whenman». Clark, [1916]1 K.B. 94. ‘Mentd. 
Bunbury v. hen (1853), 23 L. J. Kx. 29; A.-G. v. Ellis, 
(1895] 2 Q. B. 466. 

503. ——.]—That Act [Scientific Societies Act, 
1843 (c. 36), s. 1] exempts from the incidence of 
county, borough, parochial & other rates, premises 
occupied for the transactions of its business by a 
society ‘‘ instituted for purposes of scicnce, litera- 
ture or the fine arts exclusively ’’ it being expressly 
conditioned that “‘ such society shall be supported 
wholly or in part by voluntary contributions & 
shall not & by its laws may not make any dividend, 
gift, division, or bonus in money unto & between 
any of its members.” 

do not think the legislature intended that fixed 
yearly payments which individuals agree to make 
in consideration of their being admitted to a 
society & allowed to share in its management (there 
being a legal obligation to make such payments 
as long as their membership continues) should be 
regarded as voluntary contributions within the 
meaning of the Act. But the contrary was 
decided after some hesitation & to that circum- 
stance the difficulties subsequently encountered 
in construing the exemption appear to me to have 
been mainly due (LORD WATSON).—INLAND 
REVENUE Comps. v. ForREST (1890), 15 App. Cas. 
334; 60 L. J. Q. B. 281; 63 L. T. 36; 54 J. P. 
772; 39 W. R. 33; 6 T. L. R. 456; 3 Tax Cas. 
117, TLL; ; affg.S. GC. sub nom. Re Duty on ESTATE 
OF Civil, ENGINEERS INSTITUTION (1888), 20 
Q. B. D. 621, C. A. 


Annotations —Consd. 
London, [1896] A. CG. 
Westminster Vest 
v. Royal College o 


Savoy Overseers v. Art Union of 

296; Royal oor iee of. Music v. 
. 11898] 1 Q. B. Reld. Sulley 
"Surgeons, Raimbuegh’ (1892), 3 Parcs 


Cas. 173; Manchester Corpn. v. McAdam, [1896] A 
600 ; nis, ie al College of Surgeons of England, (1899 
1Q.B armer v. Juridical Soc. of Edinb urgh (1914), 


6 Tax Can: 467. Mentd. Chesterman v. Federal Taxation 

Comrs., [1926] A. C. 128. 

504. What amounts to—Promotion of science, 
literature or art primary object.]|—R. v. GASKELL, 
No. 489, ante. 

505. .}—A society was by its rules 
declared to be instituted exclusively for the promo- 
tion of the science or art of music within the town 
of M., by the giving of concerts or other musical 
performances at the concert hall now belonging to 
the institution. The hall was occupied for the 
purpose of giving concerts, to which members of 
the society, & persons having tickets which 
members had authority to give, were admitted. 
These concerts were much sought after ; the music 








1. Law society.}—~The St. J. Law 
Socicty is not a charitable or literary 
institution & aig ee rotten ft its p noperey 
a not Jou La from taxation.—. 

JOHN ay Pats (1891), 0 
Rr "B. R. 501. —C 


society.] —- NORTH 
salts 


Bs. 
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was of a high order; & the art of music was 

promoted in consequence in M. All the formal 

requisites to bring a society within Scientific 

Societies Act, 1843 (c. 36), 8. 1, had been complied 

with. The society were rated in respect of their 

occupation. On one occasion before the time of 
the rate, the society had granted the use of the 
hall gratuitously for a concert, the proceeds of 
which were given to a charity. The sessions 
confirmed the rate, subject to a case :—Held: 
(1) the casual use of the concert hall in one instance 
for a purpose of charity before the rate did not 
affect the claim to exemption; (2) the society, 
though instituted for the purpose of promoting the 
fine arts, & producing that effect, was not exempt, 
since it appeared that the promotion of the fine 
arts was not the primary object of the society, 
but only incidental, the primary object being the 
gratification of the subscribers.—lhk. v. BRANDT 

(1851), 16 Q. B. 462; 4 New Sess. Cas. 494; 20 

L.J.M.C.119; 16L. T. O.S. 487; 15 J.P. 191; 

15 Jur. 223; 117 BE. RB. 956. 

Annotations :—As to (1) Apld. Clarendon v. St. Jamos’s, 
Westminster (1851), 10 C. B. 806. 4s to (2) Apld. R. v. 
Gaskell (1851), 16 Q. B. 472. Consd. KR. v. Cockburn (1852), 
16 Q. 3B. 480. Distd, Linnean Soc. of London v. St. Ann, 
Westiminster (1854), 18 Jur. 859. Consd. I. 1t. Comrs. v. 
Forrest (1890), 15 App. Cas. 334; Savoy Overseers v, 
Art Union of London, {1896] A. C. 296. Refd. Clarendon 
v. St. James’s, Westminster (1851), 10 C. B. S06. 


506. Benefits limited to subscribers.] 
—R. v. COCKBURN, No. 495, ante. 

, -} — BRADFORD JTABRARY 
SOCIETY v. BRADFORD (CHURCHWARDENS), No. 
492, ante. 

508. Benefit Hmited to particular 
profession.|—A society, the primary object of 
which is the acquisition & advancement of 
scientific knowledge, for the purposes & in the 
interests of a particular profession, such as that 
of civil engincers, is not a society instituted for 
purposes of science exclusively, within Scientific 
Societies Act, 1843 (c. 36), 8s. 1, & consequently 
is not entitled to exemption from rating under 
that statute —lL. v. INSTITUTION oF CIVIL 
ENGINEERS (1879), 5 Q. B. D. 48; 49 L. J. M. C. 




















34; 42 L. T. 145; 44 J. P. 265; 28 W. K. 
253, D. C. 
Annotat Distd. I. NR. Comrs. v, Forrest (1890), 15 App. 


Cas. 334, Dbtd. Royal College of Music v. Westminster 
Vestry, [1898] 1 Q. B. 304. Refd. Art Union of London 
v. Savoy Ovorsocrs, [1894] 2 Q. B. 609. 

509. Effect of letting rooms.|—<A society, 
instituted for purposes of scicnce, literature, or 
the fine arts, is not exempt from rates by 
Scientific Societies Act, 1843 (c. 46), unless their 
premises are occupied solely for those purposes 5 
therefore, where such a society let their premises 
for other purposes, they were held liable to be 
rated, although the funds were applied to the 
objects of the institution——PURVIs v. TRAILL 
(1849), 3 Exch. 344; 3 New Mag. Cas. 88; 3 
New Sess. Cas. 459; 18 L. J. M. C. 57; 12 L. T. 
O.S. 879; 18 J.P. 219; 154 BH. R. 876. 
Annotations :-—Distd. HR. v. Manchester Overseors (1851), 

16 Q. B. 449. Apld. Clarendon v. St. James’, Westminster 

(1851), 10 C. B. 806 ; Rt. v. Cockburn (1852), 16 Q. B. 480. 

- “4a. Purchas v. Holy Sepulchre (1854), 4 E. & B. 156. 
sapsue KR. v. Royal Medical & Chirurgical Soc. of London 
1857), 21 J. P. 789. Refd. R. v. Linnmwan Soc. (1854), 18 
5 . P. 504; I. R. Comrs. v. Forrest (1890), 15 App. Cas. 334. 

510. —— -|—Poor rate was assessed on 
part of a building occupied by a society, the rules 
of which declared that its purposes were ‘ the 

romotion of literature, science, & the arts. 

e society was partly supported by annual 
voluntary contributions, & had obtained a certi- 
ficate that it was entitled to the benefit of Scientific 
Societies Act, 1843 (c. 36), s. 1. Objections to 
the claim of exemption under the Act were raised 
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for the decision of this ct. The building was the 
property of the society. The part in question was 


occupied by it wholly for its own purposes: the 

rest was let to tenants: the tenants were rated 

in respect of their own occupations. The rents 
were received by the society, & formed part of, 

& were applied as, its general funds :—Held: 

(1) this fact did not affect the exemption from 

rates of the part occupied by the society. 

The society exhibited on the premises, at 
intervals, works of art, which it allowed to be 
sold there. The society paid the carriage of such 
works of art as were sent to its exhibition from a 
distance, & on the sale of such of these as were 
sold reccived 5 per cent. on the price to defray 
the expense of carriage, to which purpose, however, 
the receipt was not adequate. Strangers were 
admitted to the exhibitions on payment at the 
door :—Held: (2) the exhibitions appearing to be 
made bond fide with a view of promoting the fine 
arts, the receipt of money, as above, in the course 
of such exhibitions did not affect the exemption. 

In the trust deed of the society was a power to 
use the premises ‘“‘ for the imparting & diffusion 
of education & knowledge consistent with the 
general purposes of the institution’? :—Held: 
(3) these words did not authorise the use of the 
buildings for the diffusion of education, or know- 
ledge, except as connected with the goneral 
purposes of the institution, viz. the promotion 
of science, literature & the fine arts; & therefore 
did not prejudice the exemption. 

The trust deed of the socicty contained a pro- 
vision that on its dissolution the property should 
be sold, & the proceeds divided among the then 
members :—-Held: (4) this was no answer to 
the claim of exemption; the provision not 
appearing by the case to be a pretext for accumu- 
lation.—kt. v. MANCHESTER OVERSEERS (1851), 
16 Q. B. 449; 4 New Sess. Cas. 482; 20 L. J. 
M. C. 113; 16 L. T. O. S. 485; 15 J. P. 193; 
15 Jur. 219; 117 WW. BR. 951. 

Annotations :—~As to (1) Apld. St. Auno v. Linnean Soc, 
(1854), 3 i. & B. 793. As to(2) Apld. Clarendon »v. St. 
James’ (1851), 10 C. B. 806. Distd. R. v. Brandt (1851), 
16 Q. B. 462; KR. v, Gaskell (1851), 16 Q. B. 472; 2. vu. 
Cockburn ele 16 Q. 8. 480. Consd. Savoy Overseers 


v. Art Union of Loudon, [1896] A. C. 296. Generally, 
Refd. Bradford Library & qutorary Soc. v. Bradford Over- 


sours (1858), 5 Jur. N.S. 51 

§11. —— .] — CLARENDON (EARL) v. Sr. 
JAMES’S (RECTOR, EtTc.), No. 493, ante. 
] — St. ANNE = (CHURCH- 
WARDENS) v. LINNEAN SOCIETY, No. 496, ante. 

513. -}— The objects for which an 
institute was established were (inter alia) to study. 
investigatc, discover, & improve the means of 
preventing & curing infective discases, & to pro- 
vide a place where research might be carried on 
for these purposes; to provide instructicn & 
education in preventive medicine for practitioners 
& advanced students; to prepare & supply pro- 
tective & curative materials for the prevention & 
treatment of infective diseases; to treat persons 
suffering from such diseases ; to examine its 
students. The institute was bound to apply its 
income & property, whencesoever derived, solely 
towards the promotion of its objects. It was 
suppurted by donations & annual subscriptions, 
fees derived from lectures & from students, fees 
for diagnoses & for the use of its laboratories, 
receipts from the sale of the protective & curative 
materials which it prepared, & receipts from the 
sale of its printed transactions. It purchased 
land & erected buildings thereon, which it 
occupied & used for the above-mentioned objects. 
It let several rooms, not structurally severed from 

K K 
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Sect. 4.—Particular instances: Sub-sect. 26, C. (a) 
(b) & (c); sub-sect. 27.) 


the rest of the buildings, or having any separate 
entrance, on a yearly tenancy to the Local 
Government Board, who occupied & used them 
for purposes connected with vaccination. It 
made no dividend, gift, division, or bonus in 
money to or between any of its members. _ It had 
obtained a certificate under the Scientific Socicties 
Act, 1848 (c. 36) :—Held: it was not exempt from 
rateability in respect of the buildings as a society 
instituted for purposes of science exclusively 
within the meaning of Scientific Societies Act, 
1848 (c. 36), s. 1—-JENNER INSTITUTE OF PRE- 
VENTIVE MEDICINE v. ST. GEORGE'S, HANOVER 
SQUARE, ASSESSMENT COMMITTEE & SURVEYOR 
oF Taxes (1900), 69 L. J. Q. B. 814; 83 L. T. 
344; 16 IT. L. R. 444; Ryde & K. Rat. App. 
242, D. C. 
514, —-— Construction of stated objects.|— 
R. v. MANCHESTER OVERSEERS, No. 510, ante. 
515. -—— Effect of gratuitous loan of premises 
—For charitable purposes.|—-R. v. BRANDT, No. 
505, ante. 
516. Provision of refreshments & enter- 
tainment — Zoological Gardens.]—-(1) The Zoo- 
logical Socicty was incorporated by charter ‘‘ for 
the advancement of Zoology & Animal Physiology, 
& the introduction of new & curious subjects of 
the animal kingdom.’’ They occupied land on 
which were buildings appropriated as receptacles 
for housing animals & birds, & as a museum for 
stuffed specimens. Three acres, not so appro- 
priated, were cultivated as a flower garden. 
Refreshment rooms on the premises were occupied 
for the purpose of supplying refreshment to 
visitors, by M., who paid to the society a rent 
for this privilege. The public were admitted 
to the grounds, either by paying money upon 
each admittance, or by tickets given to them by 
the fellows. Once in the week for three months 
in the year, the society procured the attendance 
of a musical band :—IIeld: the socicty was not 
exempt from rate, under Scientific Socicties Act, 
1843 (c. 36), s. 1,the premises not being occupied 
exclusively for the purposes of science. (2) The 
society was supported in part by annual contri- 
butions from the fellows & subscribers. Hach 
fellow was entitled to personal admission, with a 
specified number of companions, on every day, 
& could also give admission at certain times by 
written orders & tickets, to which he was entitled ; 
& fellows were also entitled to purchase tickets 
giving free admissionto the bearer. Subscribers 
also were entitled to purchase annually an ivory 
ticket, admitting a named person of their family, 
with a companion :—Semble: the annual con- 
tributions by the fcllows were not voluntary 
contributions within the meaning of Scientific 
Societies Act, 1843 (c. 36), 5. 1, inasmuch as the 
fellows & subscribers obtained a benefit, not 
purely scientific, in consideration of the payments. 
— ST. MARYLEBONE VESTRY v. ZOOLOGICAL 
Society (1854), 3 E. & B. 807; 118 BK. R. 18438; 
sub nom. R. v. ZOOLOGICAL SociEry or LONDON, 
20. L. R. 766; 23 L. J. M. C. 189; 23 L. T. 0.8. 
171; 18 J. P. 489; 18 Jur. 786; 2 W. R. 491. 
Annotations :—.48 to (1) Consd. I. R. Comrs. v. Forrest (1890), 
15 App. Cas, 334. <As to @) Apia. Re Duty on Estate of 
New versity Club (1887), 18 Q. B. D. 720. nsd. 
Savoy Overseers v. Art Union of London, [1896] A. C. 246, 
517. ——— Occupation of rooms by librarian & 
orter.|—StT. ANNE (CHURCHWARDENS) v. LINNEAN 
ocrery, No. 496, ante. 
518. ——- Effect of use of news-room — 
Philosophical Society.|—-The Cambridge Philoso- 





RATES AND RatTING. 


hical Society, having a news-room annexed to 
it, is not a society entitled to exemption from rates 
under Scientific Societies Act, 1843 (c. 36). 

It is very natural & laudable in a free country 
that its citizens should make themselves acquainted 
with the political events going on in the world, & 
doubtless the newspapers convey much valuable 
information; but how can it be said that, in 
so doing, they are cultivating science ? (LoRD 
CAMPBELL, C.J.).—PuRcHAS v. HoLY SEPULCHRE 
(CHURCHWARDENS) (1854), 4 E. & B. 156; 24 
L. J. M. C. 93; 1 Jur. N. S. 304; 119 E. R. 60; 
sub nom. R. v. Hoty SEPULCHRE, CAMBRIDGE 
(CHURCHWARDENS), 24 L. T. O. S. 72; 19 J. P. 
20; sub nom. R. v. Purcnuas & CAMBRIDGE 
PHILOSOPHICAL Society, 3C. L. R.6; 3 W. R. 15. 

19. ——— Effect of manufacture & sale of 
medicines.)—JENNER INSTITUTE OF PREVENTIVE 
MEDICINE v. St. GEORGE’s, HANOVER SQUARE, 
ASSESSMENT COMMITTEE & SURVEYOR OF TAXES, 
No. 513, ante. 


(b) Support by Voluntary Contributions. 


See Scientific Societies Act, 1843 (c. 36), s. 1. 

520. General rule.|—-BIRMINGHAM (CHURCH- 
WARDENS) v. SHAW, No. 502, ante. 

521. -]/— INLAND REVENUE COMRS. vw, 
ForREst, No. 503, ante. 

522. Necessity for substantial support.]|— 
The annual income of a society carried on ex- 
clusively for the purpose of maintaining Leighton 
House as a centre for the advancement of the fine 
arts & literature amounted to about £400 ; of this 
income about £30 was derived from annual sub- 
scriptions, & the rest from occasional donations 
& from fees for admission to the premises & to 
exhibitions, concerts, & lectures held thereon. The 
subscribers obtained no privileges other than those 
possessed by the public :—Held: the society was 
not entitled to the exemption created by Scientific 
Societies Act, 1843 (c. 36), s. 1. 

In order that a society may be entitled to such 
an exemption, the amount of the annual voluntary 
contributions received by the society must form 
a substantial part of its income.—LEIGHTON 
I{oUSE COMMITTEE v. KENSINGTON Corpn. (1905), 
1 Konst. Rat. App. 1. 

523. What amounts to— Effect of admitting 
public to exhibitions on payment.]—R. v. Man- 
CHESTER OVERSEERS, No. 510, ante. 

524. School of Arts maintained by fees & 
grants.|—Applts. were an institution established 
for the purposes of the fine arts & of encouraging, 
advancing, & disseminating the same exclusively. 
The expenses of maintenance were defrayed by 
fees paid by the students & grants from the 
Middlesex County Council & the Board of Educa- 

jon, & a certificate had been given by the Registrar 
of Friendly Societies that the institution was 
ntitled to the benefit of Scientific Societies Act, 
1843 (c. 386) :—Held: the institution was exempt 
from poor rates under Scientific Socicties Act, 1843 
(c. 86), 8s. 1.—HoORNSEY ScHOOL OF ART v. EDMON- 
TON Unrton (1905), 94 L. T. 203; 70 J. P. 121; 
4L. G. R. 178; 2 Konst. Rat. App. 393, D. C. 

525. What are voluntary contributions.) — 
A society is not ‘‘ supported by voluntary con- 
tributions”? within Scientific Societies Act, 1843 
‘c. 36), s. 1, when it returns to every contributor 
the equivalent of his contributions in money’s 
worth. ‘* Voluntary”? as there used does not 
mean not compulsory ; it means gratuitous, with- 
out any money or other merely material con- 
sideration.—_ Savoy OVERSEERS v. ART UNION oF 
LonpDon, [1896] A. C. 296; 65 L. J. MC. 161; 











Part ].—Liapmiry To BE Ratep. 


74 L. T. 497; 60 J. P. 660; 45 W. R. 34: 12 
- L. R. we H. L.; seve: ’s. C. sub nom. ART 
NION OF NDON v. SAVOY OVERSEERS, [1894 
2 Q. B. 609, C. A. Gouiees 
mek nerinletie SPY 1 Sou aoe 
Art v.. Edmonton Union (1905 : y4 Pomecy, Sobol of 
_- puorer aitune pie eee ticdioins v. St. George’s, 
- Com. h 
69 L. J.Q. B. 814. Montd, AG o. Wis [isey 2 Oe ay 


of Music ». Westminster 


526. ——— Unenforceable payments.) — Bir- 


oo ( ARDENS) v. SHaw, No. 602, 
a e 
527. ———- ——.]—BRADFORD LIBRARY SOCIETY 


v. BRADFORD (CHURCHWARDENS), No. 492, ante. 
ae lem (1) The Liverpool Library 
is an institution formed to provide a fund of 
literary instruction & entertainment, adapted to 
the various tastes of the proprietors among whom 
the books are to circulate. The property is held 
In 893 shares, the holders of which subscribe one 
guinea annually. Proprietors may assign their 
shares, which are saleable at about £9 a share. 
If the annual subscriptions are unpaid for a certain 
period fines become due. If unpaid for two years, 
the shares may be forfeited. The proprietors may 
introduce strangers. ‘The committee have power 
to dispose of the earlier copies of periodical works, 
which, from the nature of their contents, require 
to be renewed by later editions. It is not lawful to 
make any dividend, gift, division or bonus in money 
or otherwise unto or between any of the members, 
& no such division is in fact made. No news- 
apers are supplied to or introduced into the 
institution :—Held: the premises occupied by 
the society were exempt from rates under Scientific 
Societies Act, 1843 (c. 36), 8. 1, & the possible 
increase in the value of the shares did not deprive 
the society of the bencfit of the enactment; the 
annual payments were voluntary, because the 
society could not enforce the payment of them. 
(2) A local Act, by sects. 151-154, empowers 
the council of the borough of Liverpool to make 
rates on every person occupying any house or land 
within the borough for certain purposes therein 
named. Sect. 155 provides that no person shall 
be rated in respect of any church, chancel, etc., ‘ or 
in respect of any building used for the education 
of the poor exclusively’ :—/leld: this Act did 
not repeal Scientific Societies Act, 1843 (c. 36), s. 1, 
or affect the exemption from rates of a house 
occupied by a society established for purposes 
of literature within the borough. — LIVERPOOL 
LIBRARY v. LIVERPOOL CORPN. (1860), 5 H. & N. 
526; 29 L. J. M. C. 221; 2L. T. 325; 24 3.2. 
549; 8 W. R. 498. 
Annotations :—<As to (1) Consd. 
Savoy Overseers, (1894] 2 Q. B Re Duty on 


Estate of New University Club (1887), 18 Q. B. D. 720. 
$5 fo (4), Distd. Sion College v. London Corpn., (1900) 


529. ——— Subscriptions entitling contributors 
to membership or benefit.|——-St. MARYLEBONE 
VESTRY v. ZOOLOGICAL Society, No. 516, ante. 

530. ———.]—-BRADFORD LIBRARY SOCIETY 
v. BRADFORD (CHURCHWARDENS), No. 492, ante. 

531. —— -|]-— INLAND REVENUE COMRS. 
v. ForrEesT, No. 508, ante. 


eed 





t Union of London ». 
609 








(c) Prohibition of Division of Money among 
embers. 
See Scientific Societies Acts, 1843 (c. 36), s. 1. 
532. General rule.]|—R. v. Jongs, No. 486, ante. 
5383. ——-.]—R. v. PHILLips, No. 485, ante. 
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584, .| — BIRMINGHAM (CHURCHWARDENS) 
v. SHAW, No. 502, ante. 

536. }— INLAND REVENUE CoMRS. 2. 
FORREST, No. 503, ante. 

536. What amounts to— Power to transfer 
shares.] —- BIRMINGHAM (CHURCHWARDENS) 2. 
Suaw, No. 502, ante. 

5 Effect of possible increase in 
value. |—LIVERPOOL LIBRARY v. LIVERPOOL CORPN., 
No. 528, ante. 

















538. Division of property on dissolution.|— 
BIRMINGHAM (CHURCHWARDENS) v. Suaw, No. 
502, ante. 

539. -}—R. v. MANCHESTER OVER- 








SEERS, No. 510, anie. 

540. Remuneration to staff.|—The Royal 
College of Music was a society created & in- 
corporated by Royal charter for the advance- 
ment of the art of music by means of a teaching 
& examining body, charged with the duty of 
providing musical instruction of the highest 
class & of rewarding with academical degrecs & 
certificates of proficiency & otherwise, persons 
whether cducated or not at the college who on 
examination might prove themselves worthy of 
such distinctions, for the promotion & supervision 
of musical instruction in schools & elsewhere 
conducive to the cultivation & dissemination of 
the art of music & for the encouragement & pro- 
motion of the cultivation of music as an art. The 
college erected a building on land demised to them 
by a lease containing a stipulation that the build- 
ing should be used for the purposes of their charter 
only, & it was so occupied & used by them. ‘The 
charter prohibited any ‘“‘ dividend, gift, division 
or bonus in money ” to the members. The college 
paid out of its funds remuneration to certain 
members of its teaching staff who were also mem- 
bers of the socicty :—Held: the college was a 
society instituted for purposes of the fine arts 
exclusively within Scientific Societics Act, 1843 
(c. 36), 8s. 1, & did not in making the above 
mentioned payments to members of the teaching 
staff ‘“ make any dividend, gift, division or bonus 
in money ” to its members within the sect.; & 
therefore the society was entitled to excmption 
from parochial rates in respect of the building 
occupied by them as aforesaid.—ROYAL COLLEGE 
oF Music v. WESTMINSTER Vestry, [1898] 1 
Q. B. 809; 67 L. J.Q. B. 540; 78 L. T. 4415 


62 J. P. 357; 14 7T. L. R. 351, C. A, 
Annotations :—Consd. Jenner Institute of Preventive Medi- 
cine v. St. George’s, Hanover Square Assmt. Com. & 
Survoyor of Taxes (1900), 469 lL. J. 
ers School of Art v. Edmonton 





. B. 814. Apld. 
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SuB-sECT. 27.—SHIPS. 

541. Liability if situated within parish.] — R. v. 
WhuireE, No. 657, post. 

542. .}—R. v. LivERPOOL (INHABITANTS) 
(1798), 8 Bast, 455, n.; 103 E. R. 418. 

Annotalions :—Consd. H. v. Jones (1807), 8 Kast, 451. Refd. 

R. v. Nicholson (1810), 12 East, 330, 

543. In respect of profits received.|—R. v. 
CoLuison (1803), 8 Hast, 458, n.; 103 H.R. 419. 
Annotations :-—Consd. R. v. Jones (1807), 8 Hast, 451. 

Refd. R. v. Nicholson (1810), 12 Kast, 330. 

East, 459, n.; 103 E. R. 419. 

545. .|— The owners of the packet 
boats, employed under a personal contract with 
the postmasters in carrying the mails, etc., between 























n, —— ——.}—Re EFFig SWEET 
(1882), 3R.& G. 380; 30. L. T. 44.— 
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Sect. 4.—Particular instances: Sub-secis. 27, 28, 29 
«& 30.) 


Phage & Dublin, are liable, in respect of the 


Ho 
profits accruing to them from the carriage of 


1 
ro 
egw & luggage in such boats, to be rated 
or the same in the parish of Holyhead, where 
such owners reside, & from & to which the boats 
sail, where they are repaired, & where the passage 
money is in part receivable & is collected, though 
they are registered in another place.—R. v. JONES 
(1807), 8 Bast, 451; 103 E. R. 416. 

Annotations :—Reftd. Trinity House ». Clark (1815), Pi 


M. & S. 288; KR. v. Shepherd (1817), 1B. & Ald. 109; 
ns ; a an: B. 274; 


Hamilton rv. Stone (1822), 1 Dow. & 
Smithett v. Blythe (1830), 9 L. J. 0.5. K ; 
546. .]}— The owners of a coasting 

vessel are liable to be rated in respect of the 

profits accruing therefrom, in that parish where 
they themselves reside, & where the ship is 
registered, & where her cargoes are usually received 

& delivered & her freight paid, & which is the home 

of the vessel when unemployed, although at the 

time of making the rate the ship was not actually 
within the parish. LBut they are not liable to be 
rated for a ship which was never locally within the 
parish, although the profits be there received by 
the owners.—R, v. SHEPHERD (1817), 1 B. & Ald. 

109; 106 TR. 41. 

547, —— Effect of registration.]-—R. v. 
COLLISON (1803), 8 East, 456, n.; 103 E.R. 419. 
Annotations :—Expld. R. v. Jones (1807), 8 Kast, 451. 
Refd. R. v. Nicholson (1810), 12 East, 330. 








SUB-SECT. 28.—SPORTING RIGHTS. 

See Rating Act, 1874 (c. 54), s. 6 (2). 

548. Severed from occupation of land — Rent 
derived from shooting.|—B., an owner & occupier 
of land, by indenture demised to A., at an annual 
rent, the exclusive right of sporting & taking 
game over it :—Held: in rating B. to the poor rate 
the value of the shooting should be taken into 
account.—R. v. BATTLE UNION (1866), L. R. 
2Q.B.8; 8B. &S. 12; 36L.53.M.C.13; 15 
L. T. 180; 12 Jur. N. S. 996; 15 W. R. 57; 
sub nom. MEYRICK v. BATTLE UNION, 31 J. P. 19. 
Annotations :—Distd. Kenrick v. Guilsfield Overseers (1879), 

6C. P. D. 41. Consd. Liverpool Corpn. v. Chorley Union 

Eee eta 11913] = ©... Rel. R. v. Dew Iron 

Ew ouie ee ee 

549. Liability of owner of right.]—Applt. 
was owner of a tenement with dwelling-house & 
other buildings, containing about 19 acres, which 
he had leased to a person occupying the same, 
excepting plantations & all timber, & all mines, 
etc., “& also excepting all manner of game, 
hares, rabbits, & wildfowl, with liberty of hunting, 
fowling, & fishing, over & through the said premises 
at all times during the said term.’’ Upon a case 
stated by quarter sessions:—Held: this lease 
reserved to applt. a right of sporting which was 
severed from the eh par of the land, & there- 
fore rateable within Rating Act, 1874 (c. 64), 
ss. 2, 6.—RoceEers v. ST. GERMANS UNION (1876), 
35 L. T. 332; 40 J. P. 807. 

Annotation :—Refd. Swayne v. Howells, [1927] 1 K. B. 388. 

550. -}-— Under Rating Act, 1874 
(c. 54), 8.6 (2), where the owner of land lets the right 
of sporting over part of the land which he retains 
in his own occupation, the lessee may be rated 
in respect of the right of sporting.—KEnRICK ». 
GUILSFIELD OVERSEERS (1879),5 C. P. D. 41; 
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49 L. J. M. C. 27; 41 L. T. 624; 44 J. P. 202; 
28 W. R. 372. 





tation :-—Refd. Liverpool Corpn. v. Chorley Union 
at. m., [1913] Le. 197. o . 
551. —— Assessment on one-fourth of ten 


annual value.}|—Where a right of sporting over 
land within the district of an urban sanitary 
authority is severed from the occupation of the 
land, & is let, Public Health Act, 1875 (c. 55), 
s. 211, does not apply to entitle the lessee of that 
right to be assessed in respect of the same to the 
general district rate in the proportion of one- 
fourth part only of the net annual value thereof.— 
ALTON URBAN COUNCIL v. SPICER, [1904] 1 K. B. 
678; 73 L. J. K. B. 280; 90 L. T. 576; 68 J.P. 
256; 52 W. R. 624; 20 T. L. R. 296; 48 Sol. Jo. 
299; 2L. G. R. 507, D. C. 

552. Under inclosure Act—-Revenue from 
sale of shooting licences.|—The manor of B., 
except the mines, etc., was conveyed to trustees in 
trust to hold the rents & profits for the benefit of 
the owners of ancient tenements within the manor. 
By a provisional order, confirmed by an inclosure 
Act, a moor, part of the manor, was converted 
into a stinted pasture, part of which was allotted 
to the trustees & part to the owners of ancient 
tenements, according to the value of the property 
of each tenant. The provisional order contained 
the reservation, ‘‘ that the right, & interest in all 
mines, etc., also the right of all manner of game 
upon the said lands, be not in any way affected 
or interfered with by this inclosure, & that all 
persons entitled to such mines, etc., & game have 
the same rights of entry & other rights as hereto- 
fore used & enjoyed’’:—Held: the revenue 
derived by the trustees from the sale of licences 
to shoot on the moor was not ratcable, as the 
effect of the provisional order was to sever the 
right of shooting from the soil, & to make it an 
incorporeal hereditament, unconnected with the 
ownership, either of that portion of the moor 
allotted to the trustees or that allotted to their 
ceatuis que trust, the owners of ancient tenements.— 
HirTon & WALKERFIELD OVERSEERS v. BOWES 
OVERSEERS (1866), L. R. 1 Q. B. 359; 7B. & S. 
223; 865 L. J. M. C. 187; 14 L. T. 612; 30 J. P. 
325; 14 W. R. 368. 

Annotations :—Distd. R. v. Battle Union (1866), 8 B. & S. 
. 4 Q. B. 276. 


2; R. vw. Rhymney Ry. (1869), L. 
Refd. Back v. Daniels, [1925] 1 K. B. 626. 





SUB-SECT. 29.—STOCK-IN-TRADE. 


See Poor Rate Exemption Act, 1840 (c. 89). 
558. Rateable.|—R. v. WHITE, No. 657, post. 
554. ——— If productive.|] —— On an appeal 
against a poor rate because A. & B. were not 
rated for their stock in trade, sessions quashed the 
rate, & stated a case for the opinion of this ct. ; 
in which it was stated that A. & B. were in the 
ossession of so much stock in trade, etc., but that 
it was not proved at sessions whether it belonged 
A. & B., or whether it produced profit. This 
ct. quashed the order of sessions.—R. v. DURSLEY 
(INHABITANTS) (1794), 6 Term Rep. 53; 101 
H. R. 431. 
Anncrarion :—Distd. R. v. Darlington (1795), 6 Term Rep. 


555. ——.] — (1) Stock-in-trade, if it be 
the property of the person in possession & pro- 
ductive, is rateable to the poor. The circum- 
stance of its having been rated one year is primd 
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653 1. Rateable.}—Re RuRaL MUNICIPALITY 
CIPALITY (Sask.), [1922] 2 W. W. R. 1156.—CAN. 


Act, Re IMprriat Ort, LTD., ASSESSMENT BY SHERWOOD RvuRaL Mount: 
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facie evidence that it is productive the next year, 
& if not contradicted by other evidence is sufficient 
to warrant the justices to decide that it should be 
then rated. 

(2) If the name of a person who ought to be 
rated, be omitted in the rate, sessions on appeal 
cannot amend, but must quash the rate.— 
R. v. DARLINGTON (INHABITANTS) (1795), 6 Term 
Rep. 468; 101 E. R. 652. 

Annotation :—As to (1) Folld. R. v. Ambleside (1812), 16 

Kast, 380. 

556. -]—Parochial Assessments Act, 
1836 (c. 96), does not alter the law as to the 
rateability of personal property ; therefore a poor 
rate made after the statute, omitting stock in trade 
which yields a profit in the parish, is liable to be 
quashed on appeal.—R. v. LUMSDAINE (1839), 
10 Ad. & El. 157; 2 Per. & Dav. 219; 1 Will. 
Woll. & H. 587; 8 L. J. M. C. 69; 3 J. P. 288; 
3 Jur. 360; 113 E. R. 60. 

Annotations :—Refd. R. v. Capel (1840), 12 Ad. & El. 382 , 


Medland & Brown v. Paine (1858), 4 Jur. N. S. 1283; 
oon Manchester Overseers v. Winstanley, [1908] 1 K. B 


557. If value clearly ascertainable.|— 
Stock-in-trade is rateable to the poor when its 
value can be clearly ascertained.—R. v. Mast 
(1795), 6 Term Rep. 154; 101 E. R. 485. 

558. Stock must be property of person in pos- 
ae v. DURSLEY (INHABITANTS), No. 554, 
ante. 

559. .]|—R. v. DARLINGTON (INHABITANTS), 
No. 555, ante. 

560. Liability of particular persons—Farmer.|]— 
A farmer is not taxable to the poor rate for his 
stock.—R. v. Barktna (INHABITANTS) (1706), 
2 Ld. Raym. 1280; 92 EB. R. 341. 

Annotations :—Dbtd. R. v. Witney (1770), 5 Burr. 2634. 
efd. R. v. Ringwood (1775), 1 Cowp. 326. 

561. Trader.}] —-Sessions may not quash 
® poor rate, because no stock-in-trade is rated ; 
but, if particular persons are proved to have stock, 
& are not rated, may amend the rate, & submit 
the question on those particular cases to the ct.— 
R. v. WITNEY (INHABITANTS) (1770), 2 Wm. BI. 
709; 5 Burr. 2634; 1 Bott, 182; 96 E. R. 417. 
Annotations :—Folld. R. v. Ringwood (1775), 1 Cowp. 326. 

Refd. R. v. Hill (1777), 2 Cowp. 613; R. v. Maddorn 

Overseers (1787), 1 Term Kep. 625; R. v. Darlington 

(1795), 6 Term Rep. 468. 

562. ——— Silk throwsters —— Working up em- 
ployers’ materials in their own mills.] — Silk 
throwsters working up in their mills the silk of 
their employers sent to them for that purpose are 
not liable to be rated in that respect, as for their 
stock-in-trade.—R. v. SHERBORNE (INHABITANTS) 
ol 8 East, 537; 103 BH. R. 449. 
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‘ Person not inhabitant.) — Several 
artners of a firm carricd on a branch of their 
usiness in the parish of A. by means of a foreman 

& other servants who resided in the parish, in a 
house part of the premises where the business was 
carried on, but no one of the partners resided in 
that parish :—Held: they were not rateable to 
the relief of the poor in that parish in respect of 
their stock-in-trade there.—R. v. NORTH CURRY 
(INHABITANTS) (1825), 4 B. & C. 953; 7 Dow. & 
Ry. K. B. 424; 3 Dow. & Ry. M. C. 451; 41. J. 
O.S. K. B. 65; 107 B. R. 1313. 
Annotations :-—Refd. R. v. Barnard Castle (1834), 4 Nev. & 
M. K. B. 128; R. v. Duffy (1848), 4 Cox, CC. 172; 
Attenborough v. Thompson (1857), 3 Jur. N. 8. 1307 i 
Mason v. Bebby (1864), 3 New oP 482 ; Stoke-on-Trent 
B. C. v. Cheshire edad Council, [1915] 3 K. B. 699; 
voreenire County Council v , 





Reading B. C., [1921] 2 K. B 
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SUB-sEcT. 30.—TitHeEs, TrtTHE RENTCHARGES, 
ETC. 

See Poor Relief Act, 1601 (c. 2), s. 1; Poor Rate 
Exemption Act, 1840 (c. 89), s. 1; Tithe Act, 
1836 (c. 71), 8. 69; Extraordinary Tithe Redemp- 
tion Act, 1886 (c. 54), s. 4 (5); Tithe Act, 1891 
(c. 8), 8. 6 ; Tithe Rentcharge (Rates) Act, 1899 
(c. 17); Tithe Act, 1925 (c. 87), ss. 3, 7. 

564. Whether rateable — Payment in lieu of 
tithes.|—Corn rents substituted for tithes are in 
general liable to parochial burdens.—R. 1. 
NOcKOLDS (1834), 1 Ad. & El. 245; 3 Nev. & 
M. K. B. 334; 2 Nev. & M. M. C. 241; 3L. J. 
M. C. 87; 110 EB. R. 1199. 

Ss -}—~A commutation tithe rent- 

charge is liable to the general rate.—GoopcniLp 

v. St. JOHN, HacKNEY TrUSTEES, LAMB v. St. 

JOHN, HaAcKNEY TrusTEES, GoopcuiLp & LAMB 

v. St. JOHN, HACKNEY TRUSTEES, LIAWKINS v, 

LAMBERHURST OVERSEERS, HackNEyY & LAMBER- 

HURST TITHE COMMUTATION RENT CHARGES CASE 

(1858), E. B. & E. 1,55; 4 Jur. N.S. 1055; 120 

BK. R. 407, 428; sub nom. R. v. GoopcHItp & 

LAMB, 27 L. J. M. C. 251; 22 J. P. 146. 

Annotations :—Refd. KR. v. Groves (1860), 3 E. & TH. 793; 
Wheeler v. Burmington Overseers (1861), 1 B. & S. 709; 
Williams v. Llangeinwen (1861), ] B. & 8S. 699; Lawrenco 
v. Tolleshunt Knights Overseers (1862), 2 B. & S. 533; 
Scriven with ‘Tentergate Overscers v. Fawcett (1863), 

B. & 8. 797; Piggott v. Cuckficld Union Assmt. Com., 

11921) 2 K. B. 647. 

566. Under local Act.]—A sum of 
money made payable annually by the owners of 
land, in lieu of tithes, by Act of Parliament, with 
a clause of distress annexed, is liable to the poor 
rate.—LOWNDES v. HORNE (1779), 2 Win. BI. 
1252; 1 Bott, 144; 96 KE. R. 738. 

Annotations :-—Oonsd. R. v. Boldero (1825), 4 B. & C. 487; 
ey v. Long Bennington Overseers (1864), 16 C. BL. 
567. ——~.] — Payments in lieu of 

tithes settled under a compromise between a parson 

& parish & confirmed by Act of Parliament are 

rateable to the poor.—RANN v. Pickin (1782), 

Cald. Mag. Cas. 196; 1 Bott, 149. 

Annotation :—Consd. J%. v. Boldcro (1825), 4 B. C. 467. 
568. -|} -— Where an inclosure 

Act enacted that the tithes of a certain parish 
should be extinguished, & that in lieu of therm the 
comrs. should award to the rector a certain annual 
rent, equal in value to a certain portion of the 
lands in the parish, to be paid by the owners of 
those lands in such proportions as the comrs. 
should award :—Held: the rector was liable to 
be rated to the poor in respect of this rent or 
annual payment, the Act not having expressly 
xempted it from that burden.—R. v. BOLDERO 
1825), 4 B. & C. 467; 6 Dow. & Ry. K. B. 557; 
! Dow. & Ry. M. C. 281; 31. J. 0.8. K. B. 275; 
07 H.R. 1134. 


Annotations :—COonsd. FR. 





























‘ v. Lacy (1826), 5 B. & C. 7025 
Mitchell v, Fordham (1827), 5 L. J. 0. 8. M.C. 79. Apld. 
R. v. Wistow (1836), 5 Ad. & El. 250. Distd. Mdwards 
v. St. Olave’s Union (1892), Rydo, Rat. App. (1391-93) 293. 
Refd. Rt. v. Nookolds (1834), 3 Nev. & M. K. B. 334; 

li. v. Christophorson (1885), 16 Q. B. D. 7. 

562. .}—By a private inclosure 
Act, the great tithes payable to the rector of a 
parish were abolished, & the comrs. were directed 
to ascertain the net value of the tithes, & to 
affix a fair clear annual rent per acre, in lieu of, 
& in compensation for, the tithes, to the rector :— 
Held: such rent was rateable to the repair of the 
highways in the hands of the rector.—R. v. 
Lacy (1826), 5 B. & C. 702; 8 Dow. & Ry. K. B. 











the income derived from the rents 
lebe.— LEE v. FREDERICTON 
upon CAN. 
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Sect. 4.—Particular instances: Sub-sect. 30.) 


457; 4 Dow. & Ry. M.C. 101; 5L. J. 0.8. M. C. 
6; 108 E. R. 261. 
Annotations :-—Apld. Chanter v. Clubb (1829), 4 Man. & Ry. 

K. B. 334; R.v. Wistow (1836), 5 Ad. & El. 250. 

570. .}— By an inclosure Act, 
certain allotments were made to the parson, as a 
compensation for the uninclosed glebe lands of 
his rectory, & for all rights of common belonging 
to the rectory; & it was enacted, that the comr. 
for inclosure should ascertain the yearly value of 
all the tithes on the lands to be inclosed, & the 
ancient inclosed lands, & that the tithes should be 
deemed equal in value severally to one-fifth, one- 
seventh, & one-eighth of the annual net value of 
different classes of lands respectively, & a corn 
rent be assigned to the parson, equivalent to the 
annual value of the tithes :—Held : the parson was 
rateable to the poor in respect of such corn rent. 
—R. v. Wistow (INHABITANTS) (1836), 5 Ad. & 
Bl. 250; 2 Har. & W. 95; 6 Nev. & M. K. B. 
567; 3 Nev. & M. M. C. 682; 5 L. J. M. C. 122; 
111 HK. R. 1160. 

Aan :—Refd. R. v. Shaw (1848), 3 New Seas. Cas. 


571. .|—An Act for the com- 
mutation of tithes in the Isle of Man, 1839, provided 
that there shall be paid annually, in lieu of tithes, 
a certain aggregate sum, to be apportioned by way 
of rentcharge amongst those entitled thereto. An 
Act, 1860, to provide an asylum for lunatics & 
insane persons, after directing a valuation at their 
net annual value, of all lands & all real estate, 

rovided that as soon as the valuation is complete 
he Tynwold ct. shall lay a rate on the proprietors of 
all lands & real estate according to valuation :— 
Held: that a rentcharge under the Act of 1839 
was not liable to be included in such valuation, 
or rateable under the Act of 1860.—INGRAM v. 
DRINKWATER (1875), 44 L. J. P. C. 83; 32 L. T. 
746, P. C. 

572. -]—The provision for the 
support of the rector of St. Olave’s, Southwark, 
before the year 1817, had been from time 
immemorial certain ancient pony payments 
or sums of money payable by the occupiers of 
houses & owners of estates. By a local Act 
of 1817, which recites that the provision for the 
rector was insufficient, the annual sum of £600 
was directed to be paid to the rector by trustees, 
out of rates to be levied for the purpose, & was to 
be paid, taken, & received, in lieu & in full recom- 
pense & satisfaction of & for all tithes, & composi- 
tions or payments for tithes, & Easter offerings. 
There was evidence that before & after the passing 
of the Act of 1817 the rector had in fact been rated 
in respect of the payments made to him :—Held: 
the rector was not rateable in respect of the pay- 
ment of £600 per annum made to him under the 
Act.— EDWARDS v. ST. OLAVE’S UNION ASSESSMENT 
OoOMMITTEE (1892), 8 T. L. R. 647; Ryde, Rat. 
App. (1891-93) 298. 

678. —— -~—— Express exemption.] — 
aoe Toms (1780), 1 Doug. K. B. 401; 99 E. R. 


Annotations :-—Distd. Ran 
Consd. R. v. Boldero (1825), 4 B. & GC. 4 


Edwards ¢. St. Olave's Uul (ispa), Ryde, Rat. oe 
wa v?. * ve's on : e t. : 
(1891-93) 293. yde, App 


_ 674. —— —— —— ——.]—Where a private 
inclosure Act, reciting that it was expedient that 
the tithes in the parish should be extinguished, 
& an adequate compensation should be made to the 
vicar, enacted that the comrs. should, in a certain 
mode, ascertain what yearly sum the tithes were 
worth, & that there should be issuing & payable 
































n v. Pickin (1782), wiley trims Cas. 


RATES AND RATING.’ 


to the vicar out of the lands, such yearly sum, free 

& clear of all rates, taxes, & deductions whatso- 

ever :—Held: the vicar was not rateable to the 

poor in respect of the yearly sum so ascertained & 

paid to him.—CHATFIELD v. Ruston (1825), 3 

B. & C. 863; 5 Dow. & Ry. K. B. 675; 3 Dow. & 

Ry. M. C. 107; 107 BH. R. 953. 

Annotations :—Apld. Mitchell v. Fordham (1827), 5 L. J. 
oO. 8. M. C. 79; KR. v. London Gas Light Co. (1828), 
8 B. & C. 54. Distd. R. v. Wistow (1835), 5 L. J. M. C. 
122. Refd. R. v. Shaw (1848), 12 Q. B. 419. 

575. —— —— ——~- ———.] — By an inclosure 
Act, it was provided, that a certain corn rent, free 
from all taxes & deductions whatsoever, except 
land tax, should be issuing out of the lands to be 
inclosed, & other lands in the parish, & be paid to 
the rector in lieu of all great & small tithes, etc. :— 
Held: that this corn rent was not liable to be 
assessed to the relief of the poor.—MITCHELL v. 
FORDHAM (1827), 6 B. & C. 274; 9 Dow. & Ry. 
K. B. 335; 4 Dow. & Ry. M. C. 356; OL. J. O. 
M. C. 79; 108 BR. R. 454. 

Annotations :—-Apld. R. v. London Gas Light Co. 
8 B. & C. 54. Consd. LR. v. Wistow (1836), 5 Ad. 
250; R. v. Shaw (1848), 12 Q. B. 419. 

576, —— ——_- ——— ———..]—-An inclosure Act 
directed that an annual sum should be paid to the 
rector of the parish free & clear of & from all 
deductions, defalcations, or abatements for or in 
respect of reprises or outgoings whatsoever, other 
than the land tax, by the owners of the Jands in 
certain proportions, & that the said yearly sum 
should be in lieu & satisfaction of & in full com- 

ensation of & for all tithes arising within the said 
inclosed lands, & certain other lands in the parish : 

—Held: the rector was exempted from poor rates 

in respect of the yearly sum so paid to him.— 

R. v. SuHaw (1848), 12 Q. B. 419; Cripps’ Church 

Cas. 122; 3 New Mag. Cas. 33; 3 New Sess. Cas. 

170; 17 L. J. M. C. 187; 11 L. T. O. S. 265; 12 

J.P. 443; 12 Jur. 651; 116 BE. R. 925. 


Annotation :—Refd. Esdailco v. London Union Assmt. 
Com. (1887), 56 L. T. 523. 


§77. —— ——- ——- ——.] — By an Act for 
inclosing lands in the town of Nottingham, the 
comrs. were to set out allotments for recreation of 
the inhabitants, for a cemetery, to the lords of the 
manor for right of soil, to the vicar, & Earl Manvers 
& certain charitable trustees, & other the persons 
entitled to corn-tithes, vicaria] tithes, etc., & to 
the vicar in respect of the glebe lands & rights of 
common belonging to such vicar, & to certain 
persons entitled to common rights; & by sect. 66, 
after having made the before-mentioned allot- 
ments, they were to divide & allot the remainder 
of the lands to be inclused unto & amongst the 
several owners & proprietors thereof & persons who 
should be entitled to any estate, right, or interest 
therein, in proportion to the value of their 
respective rights & interests. Sect. 69 enacted 
that the several allotments to be made in pursuance 
of the Act, except the allotments to the mayor, etc., 
for places of recreation, etc., & the allotments to the 
vicar & other persons in lieu of tithes, should be 
inclosed by the allottees: & by sect. 70, it was 

rovided that allotments in lieu of tithes were to 

e fenced at the general expense. By sect. 86, 
the comrs. were, before setting out any allotments 
to the f igitties entitled to rights of common, to 
the lord of the manor, persons entitled to tithes, 
& to the owners & proprietors of lands to be 
inclosed, to allot what they should judge sufficient 
to defray the expenses of & incident to the in- 
closure, & sell same to defray such expenses; & 
by sect. 89, in case the lands so set apart should 
be found insufficient to defray such expenses, the 
deficiency was to be made up & raised from time to 
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time by a rate to be made & levied upon the several 
persons interested in the lands to be inclosed, 
except the vicar & persons entitled to tithes, & the 
mayor, etc., in respect of allotments for recreation, 
etc. :—Held: the vicar was not liable to be rated 
in respect of the lands allotted to him on account 
& in lieu of the lands claimed by him as glebe 
lands, towards the general expenses of the inclosure 
Act.—EDDISON v. BRooKEs (1864), 17 C. B. N.S. 
606; 11 L. T. 378; 29 J. P. 87; 13 W. R. 98 
144 BK. R. 243. 

578. Where tithes not extinguished.] 
—An Act of Parliament enacted that the tithes of 
@ parish should be held in fee by A., who was 
owner of part of the lands in the parish, & that all 
A.’s lands in the parish should be charged with an 
annuity payable to the vicar for the time being, 
who had previously enjoyed the small tithes, & 
who, by an agreement recited in the Act, was to 
receive such annuity in lieu of all his vicarial dues: 
——Held: the vicar was not rateable to the poor in 
respect of such annuity, for the tithes were not 
extinguished.—R. v. GREAT LTAMBLETON (CHURCH: 
aia (1834), 1 Ad. & Hdl. 145; 110 E. R. 
Annotations :—Refd. Hackett v. Long Bennington Overscers, 


Andrews & Andrews (1864), 3 New Rep. 574; lh. 2. 
Christopherson (18385), 16 Q. B. D. 7 


579. Payment other than in lieu of tithes— 
——Rector’s rate.]|—-Under the provisions of a local 
Act the rector of a parish received annually the 
proceeds of a rate called the rector’s rate made upon 
the owners of houses, shops, warehouses, cellars 
& outhouses :—J/eld: the rector was not rateable 
to the poor rate in respect of the amount so received, 
the same not being in lieu of tithes.— Lt. v. CHRISTO- 
PHERSON (1885), 16 Q. B.D. 7; 55 L.3.M.C. 1; 
53 L. T. 804; 50 J. P. 212; 384 W. RR. 863 2 
T. L. R. 85, C. A. 

Annotations :-—-Distd. Dewsbury Waterworks Board v. 

Penistonc Union Assmt. Com. (1886), 17 Q. B. D. 384. 

ld. North Manchoster Overseers v. Winstanley, [1908] 
. B. 835. Refd. Esdaile v. City of London Union 

Assmt. Com. (1887), 19 Q. B. D. 431; Payne v. Esdaile 

(1888), 13 App. Cas. 613. 

580. .]—A special Act passed in 
1881 provided that all tithes & sums of money 
in lieu of tithes arising or growing due in a parish 
in London should cease & be extinguished, & the 
tithe owner should receive in lieu & satisfaction 
thereof a fixed annual sum, to be levied & 
collected in the same manner as the poor rates. 
Neither the above-mentioned tithes nor the fixed 
annual sum in lieu thereof, had ever been assessed 
for the relief of the poor :—Held: the owner was 
not rateable to the poor rate in respect of this 
fixed annual sum, as such sum was a personal 
payment, & was not a payment in lieu of tithes 
rateable under Poor Relief Act, 1601.—CiTy oF 
LONDON UNION v. HSDAILE (1887), 19 Q. B. D. 
431; 56L.J.M.C. 149; 57 L. T. 749; 35 W. RR. 
722; 83 T. L. R. 770; sub nom. HSpAiLe v. Ciry 
oF LONDON UNION, Ryde, Rat. App. (1886--90) 


105, C. A. 
Annotation :—Retd, Edwards v. St. Olave’s Union Assmt. 

Com. (1892), 8 T. L. R. 647. 

581. ——— Tithes of fish.]—Fish are tithable by 
custom; & the proprietors of such tithes are 
liable to be rated to the relief of the poor.— 
R. v. CARLYON (1789), 3 Term Rep. 385; 1 Bott, 
166; 100 E. R. 634. 
areas He ;—Conai. R. v. Christopherson (1885), 16 

582. Rentcharge granted by rector.j— 
The rector of T. granted to the incumbent, & his 
successors, of a district, formed under New Parishes 
Act, 18438 (c. 37); School Sites Act, 1844 (c. 37) ; 
New Parishes Act, 1844 (c. 94); & New Parishes 
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Act, 1856 (c. 104), out of several parishes of which 
T. was one, one clear yearly rentcharge or sum of 
£150 to be payable half yearly, issuing & payable 
out of & charged upon, or being part of, all that the 
rectory or parsonage of T., & the glebe lands, 
tithes, or tithes commutation rentcharge, heredita- 
ments, & all other emoluments to the rectory or 
parsonage belonging. The deed gave power to 
the grantee, in case the said sum should be in 
arrear, to enter upon the rectory & parsonage, 
glebe lands, hereditaments, or any part thereof, 
& to distrain, or to receive & take the tithes 
rentcharge in licu of tithes until satisfaction of 
such arrears. This power had never been exer- 
cised, the money having been regularly paid. The 
grantee did not reside in T.:—-Held: he was not 
rateable to the poor rate in respect of the annual 
sum granted by the deed.—F REND v. TOLLESHUNT 
KNIGHTS OVERSEERS (1859), 1 BH. & MH. 7533 28 
L. J. M. C. 169; 23 J. P. 677; 5 Jur. N.S. 1080; 
120 I. R. 1092. 

Annotation :—Refd. NR. v. Groves (1860), 2 KB. & E. 793. 

583. Tithe or tithe rentcharge vested in 
Commissioners of Church Temporalities in Wales.]— 
Tithe or tithe rentcharge vested in the Comrs. of 
Church Temporalities in Wales under Welsh Church 
Act, 1914 (ce. 91), is no longer property devoted to 
sacred uses, & is therefore liable to all rates, 
including sewers rate, to which any other heredita- 
ment is liable.—CHURCH TEMPORALITIES IN WALIS 
Comrs. v. GUSTARD, [1923] 1 K. B. 6403 92 1. J. 
K. B. 349; 87 J. P. 73; 39 T. 1. RR. 2233 67 
Sol. Jo. 425; 211. G. RB. 2173 2B. R.A. 1027. 

584. Who is liable—~- Parson -—Tithes com- 
pounded for.]-—lt. v. Barrierr (1709), 1 Bott, 
122, n.3 16 Vin. Abr. 427. 

Annotations :—Consd. R. v. Buckinghamshire JJ. (1823), 
2 Dow. & Ry. K. 3.689. Refd. Lowndes v. Horne (1778), 
2Wm. Bl. 1252. 

585, —-— .|—-A parson is liable to be 
rated to the poor for the profits of his glebe lands 
& tithes although he has Iet them out at a certain 
rent.—-h. v. TURNER (1718), 1 Stra. 77; 1 Bott, 
121; 938 FB. R. 395. 

Annotations :—Refd. lt. v. Dayrell, ete., Buckinghamshire 
J. (1823), 1B. & UG. 485; Underhill », Elicombe (1825), 
M‘Cle. & Yo. 450; North Manchester Overscers v. 
Winstanley, (1908) 1 K. B. 835. 

586. -—— ———,1—Tithes, for which com- 
positions have been entered into by the 
respective occupiers, may be rated in the hands of 
the rector in one entire sum.—R. v. Sussex JJ. 
(1834), 3 Nev. & M. K. B. 263; 2 Nev. & M. M.C. 
236; sub num. R, v. FLASLER, ETC. Sussex JJ., 
31. J. M. C. 56. 

|—See, also, HKCCLESIASTICAL LAW, 

Vol. XIX., pp. 257, 258, 409, 410, Nos. 3097, 2437, 

2440. 
587. Lessee of tithes -—Tithes sub-let.|—- 

The parson must be assessed for the poor rate on 

his tithes, as the occupier thereof, although he has 

agreed with the tenant that he shall retain them. 

—LAMBETH ParisH CASE (1722), 11 Mod. Rep. 

375; Fortes. Rep. 318; 88 EB. R. 1099; sub nom. 

R. v. FAIRCLOUGH, 8 Mod. Rep. 61; nom. 

R. v. LAMBETH, 1 Bott, 122; 1 Stra. 525; Foley’s 

Poor Law, 3rd ed. 17; sub nom. LAMBETH (IN- 

HABITANTS) v. FAIRCLOTH, Sett. & Rem. 104. 

Annotations :-—Distd. R. v. Dayrell, etc., Buckinghamshire 

3), -&C. 485. . Lowndes v. Horne (1778), 

2 we Be igea: Chantor arts (1829),9 B. & ©. 479. 

588. .j—A., being lessee of 

tithes, compounded for them with the respective 

occupiers by parol agreements, under which they 
retained the tithes accruing on their respective 
lands to their own use, with the remaining nine 
parts, from which no severance took place. The 
tithes were not bargained & sold when at maturity, 
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Sect. 4.—Particular instances: Sub-sects. 80 & 31, 
A. & B. (a), (b) & (c).] 


but the agreements were prospective, & had no 
reference either to any specific mode of cultivating 
the lands, or to the amount of produce in any 
particular year. The composition money was 
paid half yearly :—Held: the lessee was an 
occupier of tithes within the meaning of those 
words in the Highway Acts, & liable to be rated 
as such.— CHANTER v. GLUBB (1829), 9 B. & C. 479 § 
2 Man. & Ry. M. C. 330; 4 Man. & Ry. K. B. 334 ; 
71.J.0.8.M.C.114; 109 HE. R. 178. 

589. ——— Acting on behalf of co-lessees.| 
—Semble: an occupier of land within a parish, to 
whom, on behalf of himself & the other tithe 
payers of the parish, a lease of the tithes of the 
whole parish is granted by the vicar at an annual 
rent, the amount of which is apportioned, is liable 
to poor rate in respect of the tithes, though he 

ersonally has no beneficial occupation.—R._v. 

ILSON, ETC., WEst RIDING OF YORKSHIRE JJ. 
(1835), 1 Har. & W. 407; 3 Nev. & M.M. C. 215; 
5 Nev. & M. K. B. 119. 

590. ——— Tithe owner — Tithe Act, 1891 (c. 8), 
s. 6—Effect of voluntary payment by occupier.|— 
At the date of the passing of above Act rates upon 
a tithe rentcharge were duc & in arrear, owing to 
the omission of the overseers to demand payment 
thereof from the occupiers of the land out of which 
the tithe rentcharge issued. ‘he tithe rentcharge 
for the period in respect of which the rates in 
arrear were due had been paid to the tithe owner 
in full. After the passing of above Act, the over- 
seers, purporting to act under Tithe Act, 1837 
(c. 69), s. 8, demanded payment of the arrears of 
rates from the occupiers of the land, who paid them, 
& were allowed the amount thereof by their land- 
lord, the owner of the land, out of the half-year’s 
rent next; becoming due. Subsequently thereto a 
half-year’s tithe rentcharge became payable by 
the landowner. The landowner claimed to deduct 
therefrom the amount which he had allowed to the 
occupiers out of their rent in respect of the arrears 
of rates paid by them :—Held: having regard to 
the provisions of above sect., the payment of the 
arrears of rates by the occupiers was a voluntary 
payment, & they were not entitled to deduct the 
amount so paid from their rent ; consequently the 
landowner was not entitled to deduct the amount 

.which he had allowed to the occupiers from the 
tithe rentcharge due by him.—RoBERTs v. Ports, 
JONES v. COOKE, [1894] 1 Q. B. 213; 58 J. P. 333 ; 
42 W. R. 294; 9 R. 230; sub nom. JONES v. Ports, 
JONES v. COOKA, 63 L. J. Q. B. 381; 69 L. 'T. 849; 
10 T. L. R. 111, C. A. 

Annotation :—Mentd. Lewis v. Hughes, [1916] 1 K. B. 831. 





Sus-secrT. 31.—To.ts. 
A. In General. 

591. Whether rateable— Tolls per se.]—Canal 
lands exempted by Act of Parliament, from rate in 
respect of the value of the lands increased by the 
tolls. Tolls per se not rateable to the poor rate. 

Tolls per se are not rateable but only in con- 
nection with some local real property (per Cur.). 
—R. v. St. Mary, LEICESTER (INHABITANTS) 
(1817),6 M. & 8S. 400; Pratt, 16; 105 B. R. 1292. 
Ae hors . R. v. St. Peter the Great, Worcester 


. 4738. Consd. R. v. Chelmer & Blackwat 
Navigation Co. (1831), 2 B. & Ad. 14 ena 


692. mae —— Where tolls are payable 
either in respect of the use of land or by way of 
compensation for land applied to a certain purpose, 
then the occupation of the land is to be rated as 


s a 
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enhanced by this capacity for receiving tolls; but 
where tolls are not necessarily connected with the 
use of the land, & the land, if let, would not carry 
with it the right to the tolls, then the tolls are not 
to be taken into account in rating the occupier of 
that land.—FAVERSHAM NAVIGATION OoMRS. v. 
FAVERSHAM UNION ASSESSMENT COMMITTEE (1867), 


81 J. P. 822. 

Annotation :—Refd. Swansea Harbour Trustees v. Swansca 
Union Assmt. Com. (1907), 1 Konst. Rat. App. 250. 
593. .]—The lessee of the tolls of a 








public bridge is not rateable as such, whatever 
rent he may pay; it not appearing that he was 
the occupier of any local visible property within 
the parish ; nor that he was an inhabitant resident 
there, deriving profit there from such tolls beyond 
the rent paid by him for the same, which was 
applicable to the public purposes of the bridge.— 
R. v. EYRE (1810), 12 East, 416; 104 HE. R. 162. 
.]}—See, also, Sub-sect. 31, B., post. 

594. ——— Tolls derived from occupation of 
land.|] — R. v. St. Mary, LEICESTER (INHABI- 
TANTS), No. 591, ante. 

595. ———.|] — FAVERSHAM NAVIGATION 
ComRS. v. FAVERSHAM UNION ASSESSMENT CoM- 
MITTEE, No. 592, ante. 

-.j—See, also, Sub-sect. 31, B., post. 





B. Particular Tolls. 
(a) Canal Tolls. 

596. Rateable at completion of voyage—Though 
collected elsewhere.|—Where by a navigation Act 
the proprietor was entitled to a toll of 48. per ton 
for goods carried from A. to B. or from B. to A. & 
to a proportionable sum for any less distance; & 
was also enabled to appoint any place of collection : 
—Held: the tolls for goods carried the whole 
voyage from A. to B. are rateable in B. though in 
fact they are collected in a parish between A. & B. 
because the tolls become due where the voyage is 
completed.—R. v. Paar (1792), 4 Term Rep. 543 ; 
Nolan, 35; 100 EB. R. 1166. 

Annotations :—Folld. NR. v. Staffordshire, etc. Canal Naviga- 
tion Co. (1799), 8 Term Rep. 340. Refd. R. v. Milton 
1819), . & Ald. 112; KR. v. Monmouthshire Canal 

avigation Co. (1835), 1 Har. & W. 464. 

597. ——.|—A navigation Act empowered 
the proprietors to take so much per mile per ton for 
all goods carried along the canal :—Held: they 
were rateable to the poor for the tolls in the 
different parishes where the tolls became due, that 
is, where the respective voyages finished ; though 
for their own convenience, they were authorised 
to collect the tolls where they pleased, & did in 
fact collect them in other parishes.—R. v. STAF- 
FORDSHIRE & WORCESTERSHIRE CANAL NAVIGA- 
TION Co. (1799), 8 Term Rep. 340; 1 Bott, 70; 
101 EB. R. 1422. 

Annotations :—Consd. R. v. Nicholson 
R. v. Milton (1819), 3B. & Ald. 112. 
(1810), 12 Hast, 40. 

598. Exemption of part of canal from rate- 
ability for tolls.|Where goods are carried along 
two different lines of canal, one of which is by 
statute exempted from being rated in respect of 
the tolls, & the other not; though the voyage 
happen to finish on the unexempted line where the 
tolls become due & are received, yet the canal co. 
shall not be rated for more than such proportion 
of the tolls as accrued in respect of the carriage 
along the unexempted line; & the toll arising in 
respect of so much per ton per mile is to be rated 
only for so many miles as the goods were carried 
along the unexempted line. Where the Act 
directs that the tolls should be exempt from an 
taxes, rates, etc., other than such as the land whic 
should be used for the purpose of the navigation 





1810), 12 East, 330; 
efd, R.v. Sculcoates 
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would have been subject to if the Act had not been 

made; that goes to exempt the tolls qua tolls 

altogether from being rated in respect of the line 
s0 exempted, leaving the land rateable as before.— 

R. v. LEEDS & LIVERPOOL CANAL Co. (1804), 5 

Hast, 325; 102 EB. R. 1095. 

Annotations :—Consd. NR. v. Cholmer & Blackwater Naviga- 
tion Co. (1831), 2B. & Ad. 14. Apld. R.v. Leocds & Liver- 
poo Canal Co. (1838), 7 Ad. & Kl. 671. Refd. R. v. 

icholson (1810), 12 East, 330. 

599. Rateability of tolls per se.|—-R. v. LEEDS 
& LIVERPOOL CANAL Co., No. 598, ante. 
600. |—R. v. Str. Mary, 

(INHABITANTS), No. 591, ante. 

601. Rateability in conjunction with canal 
works.|—By canal Acts, the Dudley Canal co. was 
incorporated, but none of these Acts contained any 
clause respecting the mode in which the co. should 
be assessed to parish or other taxcs. By a later 
canal Act, the old proprietors & certain new ones 
were re-incorporated, for certain purposes, with 
the same powers as were given by the previous 
Acts, to which reference was made; & this Act 
for the first time empowered the co. to make 
collateral cuts. It was enacted, that the said 
co. of proprietors should from time to time be rated 
to all Parliamentary & parochial taxes & assess- 
ments, for or in respect of the land & grounds 
taken & used by the said co., & all warehouses & 
other buildings erected, or to be erected by the 
said co. of proprietors, as other lands, grounds, & 
buildings, lying near to the said canal & collateral 
cuts, were or should be rated :—Held: this clause 
was not to be construed retrospectively, so as to 
divest the parish of K. of the right of assessing the 
canal to the relief of the poor, by including in the 
rateable valuation the profits derived from the co.’s 
tonnage dues.—R. v. DUDLEY CANAL NAVIGATION 
Co. (1825), 7 Dow. & Ry. K. B. 466 ; 5 Dow. & Ry. 
M. C. 469. 

602. New canal cutting into old—Exemption of 

tolls on new canal—Whether tolls on old canal 

exempt.])—Under a canal Act, the Warwick canal 
was made, & it was allowed to be cut into a branch 
of the Birmingham canal, the proprietors whereof 
were authorised to take certain tolls on all goods 
passing into that branch, for their own use. The 

Act then proceeded to make various enactments 

respecting the Warwick canal, & the tolls were set 

out which were to be taken on that canal; & it 
was enacted, that the tolls & duties should be 
exempted from the payment of all assessments :— 

Held: the tolls receivable by the Birmingham 

canal were exempt.—R. v. BIRMINGHAM CANAL Co. 

(1838), 7 L. J. M. C. 57. 
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(6) Ferry Tolls. 
See FERRIES, Vol. XXIV., pp. 983, 984, Nos. 
161-167. 


(c) Harbour and Dock Tolls. 

603. Tolls not earned in respect of occupation 
of works.|—By a dock Act, the dock co. at I. 
received a grant of land from the Crown, & of 
£15,000 from the revenues of the customs, & were 
empowered to make a basin or dock, wharves, etc. ; 
& in consideration of the expense of making & 
maintaining the same, certain duties were madc 
payable to them after Dec. 3, 1774, for every ship 
or vessel coming into, or going out of, the harbour, 
basin, or docks, within the port of H., or unlading 
or lading any of their cargo within the port. By 
another Act the co. was empowered to increase 
their docks, etc. The port of H. now consists of 
the river Hull, or harbour, & of a certain portion 
of the river Humber, neither of which are the 
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property of the dock co. & of three docks & a basin, 
which are the property of the co. All vessels 
frequenting the port of H. pass through that 
portion of the river Humber which is within the 
port of H., pay tonnage duties, & may be divided 
into five classes :—(a) those which discharge their 
cargo into the river Humber without entering the 
river Hull, basin, or docks; (b) those which 
discharge their cargo into the River Hull without 
entering the basin or docks; (c) those using the 
basin without going into the docks; (d) those 
passing through the river Hull into the docks; 
(e) those passing through the basin into the docks. 
The tonnage duties are all collected at the custom 
house :—/Zeld: the co. were not rateable for their 
tonnage duties upon (a) & (6), but they were 
rateable for the remaining classes.—R. v. HULL 
Dock Co. (1845), 7 Q. B. 2; 1 New Sess. Cas. 621 ; 
5 L. T. O.S. 126; 97. P. 405; 115 B. R. 888; 
sub nom. R. v. KINGSTON-UPON-IIULL Dock Co., 
is Mag. Cas. 296; 141. J. M. C. 114; 9 Jur. 
Annotations ;-—Consd. R. v. Berwick Assmt. Com. (1885), 

16 Q. B. D. 493; Blyth Harbour Comrs. v. Newsham & 

South Blyth (Churchwardens, cte.) & Tynemouth Union 


Assmt. Com., (1894) 2 Q. B. 675; Swansea Harbour 
Trustees v. Swansea Union Assmt. Com. (1907), 1 Konst. 


Kat. App. 250. Refd. R. v. Hull Dock Co. (1852), 18 
Q. B. 325; Lewis _v. Swansea Overseers, etc. (1855), 
} Jur N. 8S. 1108; Lancaster Port Comrs. v. Barrow-in- 


Kurness Overseers, [1897] 1 Q. B. 166; Newport Union v. 
Stead, Newport Union v. Green, [1907] 2 K. B. 460. 


604. .|—The borough of S. extended along 

a part of the shore of the harbour of S. On the 

shore, within the borough, were quays & wharves : 

(a) occupied by, & the property of, the corpn. ; 

(6) the property of the corpn. occupied by their 

lessees under indenture reserving to the corpn. the 

right to enter & take all dues payable to the 
corpn., with a covenant by the lessee not to allow 
the landing or shipping of goods until the dues 
payable to the corpn. should be satisfied ; (¢) the 
property of B. The only mode of landing goods in 
the borough, or shipping them from the borough, 
was by using one of these three classes of quays or 
wharves. For all foods so landed or shipped, by 
means of quays or wharves, of any of the three classes, 
the corpn. received, by immemorial usage the origin 
of which was not known, dues, sometimes called 
‘town dues & quayage,’’ sometimes ‘‘ quayage ” 
only. On a case empowering the ct. to draw 
inferences of fact :—Held: it appeared that the 
dues were not paid in respect of the use of land, 
but were incorporeal & in gross; & neither the 
corpn., nor any one to whom the ducs were let by 
the corpn., was rateable to the poor in respect of 
any part of the dues.-—LEWIS v. SWANSEA OVER- 

SEERS (1855), 5 BE. & B. 508; 25 1. J. M. C. 335 

20 J. P. 228; 1 Jur. N.S. 1108; 119 BE. RR. 568 ; 

sul: nom. R. v. LEWIS, 26 L. 'T. O. S. 58; 4 W. R. 

13. 

Annotations :—Apld. Blyth Harbour Comrs. v. Newsham & 
South Blyth (Churechwardens, etc.) & Tynemouth Union 
Assmt. Com., [1894] 2 Q. B. 675; Swansea Harbour 
Trustees v. Swansca. Union Asamt. Com, (1907), 1 Konst. 
Rat. App. 250. fd. Durham v. Bishopwearmouth 
Overrcers (1859), 2 BE. & KB. 230; Tt. ». Dowlais [ron Co. 
(1868), 10 B. & S. 208 ; Sutton Harbour Improvement Co, 
v. Plymouth Union (1890), 63 L. T. 772. 


605. .] — FAVERSHAM NAVIGATION COMRS. 
». FAVERSHAM UNION ASSESSMENT COMMITTEE, 
No. 592, ante. 

606. .}—A wet dock had been made in 
the bed of a tidal navigable river, partly including 
what was above low water mark. The perambu- 
lations of the parish went along the high water 
mark; but a part of the same ooze or shore 
between high & low water mark had been re- 
claimed, built upon, & rated to the poor for the 
last fifty years without opposition :—-Held : (1) the 
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Seet. 4.—Particular instances: Sub-sect. 31, B. (ce) 
& (d).] 
rates derived from vessels coming into the river, 
though not within the dock, enhanced the occupa- 
tion of the dock, & must be included in the rate- 
able value; (2) certain coal dues which had 
formerly been levied irrespective of the dock, 
but now were vested in the dock comrs., were not 
included in the rateable value.—IpswicH Dock 

Comrs. v. St. PETER, Ipswich OVERSEERS (1866), 

7B. & 8. 310; 380 J. P. 820. 

Annotation :—Refd. Swansea Harbour Trustees v. Swansea 
Union (1907), 1 Konst. Rat. App. 250. 

607. -|}— By a local Act, certain comrs. 
were appointed for improving the harbour of New 
Shoreham. By sect. 26, the property of all 
wharves, quays, buildings, ... & of all works 
erected in & about the harbour, in pursuance of 
the Acts, were vested in the comrs. By sect. 27 
the comrs. were required to deepen, cleanse, scour, 
& enlarge the channel of the harbour, & to make 
new piers, with the necessary wharfing, to confine 
the channel opposite to & near the intended 
entrance into the harbour. By sect. 83, after the 
piers & other works had becn made, there was to 
be paid by every person, who should import or 
export any merchandise within the limits of the 
harbour certain duties. The comrs. enlarged the 
channel so as to make a new entrance in the 
harbour, & built new piers, as authorised, & 
received duties on all merchandise brought into 
the harbour :—Held: the soil in the channel was 
not vested by the statute in the comrs., & they 
‘vere not the occupiers so as to be rateable to the 
relief of the poor; the soil on which the piers were 
built was vested in them, & they were the occupiers 
of the piers, but their occupation was not suffi- 
ciently connected with earning the duties to make 
them rateable in respect of the piers.—NEW 
SHOREHAM TTARBOUR ComrRs. v. LANCING (1870), 
a 5 Q. B. 489; 39 L. J. M. C. 121; 35 J. P. 

. 

Annotations ald. Blyth Harbour Comrs. v. Newsham & 
South Blyth (Churchwardens, etc.) & Tynomouth Union 
Assint.Com., [1894]2 Q. B.675. Oonsd. Swansea Harbour 
Tot a se Be nion ae ay on as 1 ae 
(1886), 2'T. L. R. 878." ae One as ee 


608. -|—~Comrs. were appointed by a 
local Act of Parliament for the improvement of a 
harbour, with power to impose tonnage dues upon 
all ships using the harbour, & other dues called 
shore ducs on goods shipped from or landed on the 
quays. The soil of the harbour did not belong 
to the comrs., but that of the quays was vested in 
them, & they were accordingly rated to the poor 
rate in respect of the shore dues, but not in respect 
of the tonnage dues. By a subsequent Act the 
coinrs. wcre empowered to construct a wet dock, & 
fresh dues were substituted for those previously 
authorised, the shore dues on goods being much the 
same as those which previously existed, except that 
additional dues were payable on completion of the 
wet dock on goods loaded or discharged in the 
dock, or exported or imported in vessels of a 
tonnage of 100 tons or upwards, & new tonnage 
dues for vessels entering or leaving the harbour ; 
those for vessels under 100 tons being practically 
the same as those previously imposed, & those for 
vessels above 100 tons being higher, & it was also 
provided that for every vessel entering the wet 
dock there should be an additional tonnage duty : 
~——-Held : in assessing the comrs. to the poor rate in 
respect of the dock, the additional dues paid by 
ships enteringthe dock ought only to be taken into 
account, & not the harbour duty payable by such 
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vessels exclusive of the additional dues.—R. v. 
BERWICK ASSESSMENT OOMMITTEE (1885), 16 
Q. B. D. 498; 55 L. J. M. O. 84; 50 J.P.71; 2 
T L. R. 219; sub nom. BERWICK HARBOUR 
Comrs. v. TWEEDMOUTH (CHURCHWARDENS & 
OVERSEERS), 54 L. T. 159; 65 Asp. M. L. C. 632. 
Annotations :-— . Blyth Harbour Comrs. v. Newsham & 
South Blyth (Churchwardens, etc.) & Tynemouth Union 
‘Assmt. Com., (1894) 2 Q. B.293. Consd. Swansea Harbour 
Trustees v. Swansea Union Assmt. Com. (1907), 1 Konst. 


Rat. App. 250. 

609. .|—Comrs. for the improvement of a 
harbour were rated to the relief of the poor in 
respect of their occupation of quays adjoining the 
harbour. They were not owners or in occupation 
of the soil of the harbour; but, by the special Act 
which incorporated them, were empowered to 
demand & receive ‘‘ harbour dues” for every 
vessel entering the harbour or departing therefrom 
or remaining therein, & ‘‘ goods dues ”’ in respect of 
all goods shipped or unshipped within the harbour. 
The facilities for berthing vessels alongside the 
quays, & for shipping & unshipping goods there- 
from & thereon, caused a greater number of vessels 
to enter the harbour than would otherwise have 
entered it, & in consequence largely increased the 
amount of the dues payable to the comrs.; but 
vessels could be berthed, & goods shipped & 
unshipped, in other places in the harbour not 
occupied by the comrs., & the same dues were 
payable whether vessels entering the harbour 
used the comrs.’ quays or not :—Held: the dues 
received by the comrs. from vessels using their 
quays could not be taken into account as enhancing 
the rateable value of those quays.—BLYTH 
HARBOUR ComMRsS. v. NEwsHAM & SoutTH BLYTH 
(CHURCHWARDENS, ETC.) & TYNEMOUTH UNION 
ASSESSMENT COMMITTEE, [1894] 2 Q. B. 675; 63 
L. J. M. C. 274; 71 L. T. 84; 59 J. P. 4; 10 
T. L. R. 562; 9 R. 618; Ryde & K. Rat. App. 
130, OC. A. 
Annotations :-—Distd. Newport Union v. Stead, Newport 

Union v. Green, [1907] 2 K. B. 460. Consd. Swansca 

Harbour Trustees v. Swansea Union Assmt. Com. (1907), 

1 Konst. Rat. App. 250. Refd. Art Union of London »v. 

Savoy Ovorascers (1894), 9 R. 690. 

610. .} —The Swansea Harbour Trustees 
are a statutory body acting under a series of local 
Acts as Conservators of the Swansea Harbour, the 








| goil of which is, however, not as a whole vested in 


them; & they & their predecessors have, under 
statutory powers, constructed docks & other works 
in connection with the harbour. Under these 
Acts the trustees are entitled to harbour dues in 
respect of vessels using the harbour, & to dock dues 
in respect of vessels using the docks :—Held: the 
harbour dues, as distinguished from the dock dues, 
were in the nature of tolls in gross, & could not, 
therefore, be included in valuing for rating pur- 
poses the docks, etc., in the occupation of the 
trustees as being income which the hypothetical 
tenant would enjoy, but the whole of the dock 
dues could be so included.—SwaNnsEA UNION 
ASSESSMENT COMMITTEE v. SWANSEA HARBOUR 
TRUSTEES (1907), 97 L. T. 585; 71 J. P. 497; 6 
L. G. R. 1240; sub nom. SWANSEA HARBOUR TRUS- 
TEES v. SWANSEA UNION, 51 So}. Jo. 717; 1 Konst. 
Rat. App. 250, H. L. 

611. Tolls earned in respect of occupation of 
works.|—R. v. HULL Dock Co., No. 608, ante. 

612. ———.]—A port extended from the bar at 
the mouth of a river & low water mark of the sea 
up the river about eight miles, & included so much 
of the river as was within those limits, & was in 
the several contiguous parishes on each side of the 
river, the parishes on either side extending usque 
ad medium filumaque. The Bishop of D. was the 
owner of the whole soil & freehold of the port below 
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low water mark. Every ship entering the port 
might have to cast anchor therein, or to be moored 
to moorings affixed & sunk in the river. Beacons 
had been set up, & mooring-buoys, posts & rings 
placed & fixed within the port by the Bishop’s 
officers & maintained by them, for the use of ships 
using the port, & also other works were done by 
the Bishop for the benefit of ships resorting to it. 
One payment of 1s. 2d. had been made imme- 
morially to the Bishop, called ‘‘ anchorage & 
beaconage tolls,’”’ by every ship entering the port: 
—Held: the tolls were not tolls in gross, but 
connected with the occupation & use of the soil, 
& were rateable to the poor rate in all the parishes 
in which the port was situate & to which ships 
paying the toll came, in the proportion of the 
number of ships coming into each of the parishes 
respectively.— DURHAM (EARL) v. BISIOPWEAR- 
MOUTH OVERSEERS (1859), 2 E. & E. 230; 23 J. P. 
613; 121 E. R. 87; sub nom. R. v. DurwHAM 
(EARL), 28 L. J. M. C. 232; 1/5. T. 30; 5 Jur. 
N.S. 1306; 7 W. R. 732. 
Annotations :—Refd. London Corpn. v. Greenwich Union 
mt. Com, (1883), 48 L. T. 437; Sutton Harbour 

Improvement Co. v. Plymouth Union (1890), 63 L. 'T. 

772; Blyth Harbour Comrs. v. Newsham & South Blyth 

(Churchwardens, etc.) & Tynemouth Union Assmt. Com., 

{1894] 2 Q. B. 293. 

613. ——.]—FAVERSHAM NAVIGATION ComMRs. 
v. FAVERSHAM UNION ASSESSMENT COMMITTEE, 
No. 592, ante. 

614. .|—R. v. BERWICK ASSESSMENT CoOM- 
MITTEE, No. 608, ante. 

615. Wharves—-Occupation by tenant.]— 
Applts. were in the occupation of two wharves, 
at a yearly rent, as tenants, under the trustees of 
the B. docks. In respect of goods shipped from 
or upon the wharves, applts. paid to the trustees 
a fixed sum, which by the dock Act was authorised 
to be received in respect of all goods landed or 
loaded upon or from the wharf, in addition to the 
tonnage rates paid by the ships passing into or out 
of the dock. No dues were charged on goods 
brought upon the wharves & not shipped into the 
dock :—Held: the dues were paid in respect of 
the use of the wharves, in assessing the wharves 
to the poor rate they were to be taken into account 
in ascertaining the rateable value, & appits. were 
liable to be rated in respect of them.—TIt. v. 
DowLalIs IRon Co. (1868), 10 B. & S. 208. 

616. .|—The owners of docks 
& wharves let the wharves to a railway co. The 
co. were the sole occupiers of the wharves, but by 
the agreement certain wharfage dues payable on 
all goods shipped or unshipped at the wharves were 
reserved to the landlords, & were paid dircct to 
them by the owners or consignees of the goods :— 
Held: the railway co., as sole occupiers of the 
wharves, were liable to be assessed to the poor rate 
in respect of the full rateable value of the premises, 
including the wharfage dues, without regard to 
the amount of benefit which they themselves 
derived from the occupation.—R. v. RHYMNEY 
Ry. Co. (1869), L. R. 4 Q. B. 276; 10 B. & 8. 
a 38 L. J. M. O. 75; 33 J. P. 549; 17 W. BR. 

notations :— . . v. Droitwich Assmt. 
Conn (1878), peti. D402 Device o. Belston Union (1908), 

2 Konst. Rat. App. 546. 

















(d) Lighthouse Tolls. 


617. Not rateable.|—R. v. REBoT (OR REBOWE), 
No. 425, ante. 
618. .|—The tolls of a lighthouse situated 
in the township of Tynemouth, which tolls were 
collected out of the township in the several ports 
at which the vessels passing by the coast after- 
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wards arrived, are not rateable qua tolls in the 
township; & the residence in such lighthouse by 
one as servant to the owner, at an annual salary, 
to take care of the light, is the occupation of the 
master, who alone can be rated in respect of such 
occupation of the toll house.—R. v. TyNEMOoUTH 
SEAR TEANT?) (1810), 12 East, 46; 104 hk. R. 


Annotations :—Apld. 2. v. Coke (1826), 5 B. & C. 797: R. 
v. Mersey & Irwell Navigation Co. (1829), 7 L. J. 0. 8. M. C. 
70. Consd. R. v. North & South Shields Forry Co. (1852), 
1 KE. & B. 140; Lancaster Port Comrs, v. Barrow- 
in-Furness Oversecrs, [1897] 1 Q. B. 166. Refd. R. ». 
Sculcoates (1810), 12 Mast, 40; R. ». Milton (1819), 
8B. & Ald. 112; Hx p, Eliison (1837), 2 Y. & C. Bx. 28; 
(1888), 48 Le T. 812 | Suiton’s Hospital ea te game 
Elliott, [1022] 2 K. B. 1. er ey Oe 
619. -|—Where a poor rate was imposed 

upon a lighthouse, together with the duties & 

contribution money payable in respect of ships 
passing by the same, & the lighthouse was occupied 

y a servant of the owncr, & was situated in the 
parish, but the duties were collected out of the 
parish :—Held: these duties did not constitute 
part of the annual profits of the house or land where 
the light was placed, & were not rateable to the 
poor.—R. v. CoKE (1826), 5 B. & O. 797; 8 Dow. 
& Ry. K. B. 666; 4 Dow. & Ry. M. C. 217; & 
L. J.O.S.M.C. 83; 108 HK. R. 296. 

Annotations :—Apld. R. v. Fowke (1826), 5 B. & C. 814, n. 
Consd. R. v. Bristol Dock Co. (1841), 1 Q. B. $3853: A.-G, 
wv. Jones (1849), 1 Mac. & G. 574: RR. vo. Holme Resorvoirs 
C1803) 28 J. 1. 1653 Re Christmas, Martin v. Lacon 
1886), 33 Ch. D. 332. Refd. Durham v, Lishopwear- 
mouth Overseers (1859), 2 i. & I. 230; Mersey Docks 
& Harbour Board ». Llancilian Overseera (1884), 14 
Q. B.D. 770; Lancaster Port Comrs. vo. Karrow-in- 
Furness Oversevrs, [1897] 1 Q. B. 166. 

620. .]—-A lighthouse erected on the shore 
for conveying light to ships at sea, is not rateable, 
in respect of the value of the tolls paid by the 
shipowners for the benefit 850 communicated ; but 
simply as a building... v. FowKE (1826), 5 
B. & ©. 814, n.3; 9 Dow. & Ry. K. B. 120; 4 
Dow. & Ry. M. C. 2403; 108 I. WR. 302. 

Annotation :-—Refd. Lancaster Port Comrs, v. Barrow-in- 
Furness Overseers [1897] 1 Q. 1. 166. 

621. .]—In the case of a lighthouse, the 
property of comrs. appointed by Act of Parlia- 
ment for the purpose of erecting & maintaining 
certain docks & harbours on the coast which is 
lighted by such lighthouse, among others, the 
fact that these comrs. are entitled to levy certain 
dues for the maintenance of such lighthouse, among 
others, but not for purposes of making profit, is 
not to be taken into consideration in assessing the 
rateable value of such lighthouse. Comrs. of the 
Port of L. were empowered by statute to erect 
& maintain certain docks & harbour works & to 
levy rates for these purposes. By subsequent 
Acts they were empowered to erect & maintain 
lighthouses, lightships, buoys, ctc., for securing 
the navigation of the Bay of L., & they were 
empowered to raise by light ducs enough money 
to discharge efficiently this duty. The dues were 
to determine if & when the comrs. ceased to 
maintain any lighthouses, but the comrs. were not 
entitled to make profit out of the light dues. 
In assessing one of the lighthouses of the comrs., 
the overseers of B. fixed its rateable value with 
reference to the whole dues received :—Held: 
the dues should not be taken into consideration 
in fixing the rateable value of the lighthouse, & 
the criterion of the rateable value was the struc- 
tural value of the building —LANCASTER PORT 
Comrs. v. BARROW-IN-FURNESS OVERSEERS, [1897] 
1 Q. B. 166; 66 L. J. Q. B. 90; 75 L. T. 358; 
61J.P.21; 13 T. L. R. 30, D.C. 

Plymp- 


notation :—Apld. Cattewater Harbour Comrs. v. 
On St. Mary Union Assmt, Com, (1899), 63 J. P. 297. 
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Sect. 4.—-Parlicular instances: Sub-sect, 31, B. (ce) 
& (f).) 


(e) Lock Tolls. 

622. Rateable at location of lock—Owner resi- 
dent elsewhere.|—The grantee of the right of navi- 
gation of the river Ouse between Erith & Bed- 
ford, is rateable to the poor of the parish of 
Cardington in respect of the tolls arising from 
a sluice erected there ; though he himself resides 
elsewhere, & the tolls are collected in another 
parish.—R. v. CARDINGTON (INHABITANTS) (1777), 
Z Cowp. 581; 1 Bott, 142; 08 BK. R. 1251. 


Annotations :—Apld. 2. v. Evies (1784), Cald. Mag. Caa.497 ; 
RR. v. London Corpn. (1700), 4 Verm Rep. 2t.  Distd. 
It, v. Nicholson (1810), 12 Kast, 330. Consd. Kh. v. Coke 
1826), 5 B. & C. 797. Refd. R. 0. Page (1792). 4 Term 

R. o. Staffordshire & Worcestershire Canal 


tep, 5433 
Navigation Co. (1799), & Term Rep, 340; HK. 2. Calder 


& Hebble Navigation Co. (1818), 1 15. & Ald. 263; : 
Milton (1819), 3 B. & Ald. 112; Medland & Brown t. 
Paine (1858), 23 J. 1. 39. 


623. -——.}-—An Act of Parliament having 
empowered the Duke of Bridgwater to crect a 
lock upon the Rochdale canal, & to receive at 
such Jock certain rates or tolls upon goods in ves- 
sels navigated from that canal into his own, as a 
compensation for the profits arising to him from 
certain wharves at Manchester, which were sacrificed 
for the public benefit in that navigation :— /[eld: 
a poor rate on his trustecs, occupiers of the 
* Rochdale canal lock, tunnel, ducs, or rates,” 
which ducs or rates are only other names for the 
lock rated therowith, is good though the trustees 
were found not to be inhabitants of the township 
for which the rate was made 3 though sessions find 
that certain ee in the township were pos- 
sessed of visible stocks-in-trade there, & were 
apa liable to be rated in respect thereof, 
f by law such property were liable to be rated ; 
et if they also state that they were not satisfied, 
rom the evidence offered before thera, that there 
was any surplus profit on such stocks, by which 
they could amend a rate which omitted them, that 

concludes the question.-—-l. v. MACDONALD (1810), 

12 Kast, 824; 104 H.R. 127. 

Annotations :- -Distd, R. «. Milton (1819), 3 BR. & Ald. 122. 

d. Rov, Coke (1826), 6 1B, & C797; Medland & Brown 

t. Paine (1858), 28 J. BP. 39, 

624. ----—-  -- —~.] —The owners of mills in the 
township of H., in compensation for the loss of 
water occasioned to them within the township 
by an adjoining navigation, were allowed, by Act 
of Parliament ,to take certain tolls ata lock situate 
on the line of navigation, but in a different. town- 
ship:—Held: they were not rateable at their 
mills in H. in respect. of the tolls so taken.—- 
It. vr, Atrnh & CALDER NAvigaTiIon Co., TLUNSLET 
Minis Case (1832), 3B. & Ad. 683; Pratt, 68; 
1L3.M.C. 903 110 BE. RR. 198. 

Annotations :-—Consd. 1. rv. Bristol Dock Co. (1841), 1 Q. B. 
645; Nowmarket Ry. v, St. Andrew's the Less, Cambridgo 
(1854), 3 KH. & B. 04, 

625. —-—.]--The tolls payable for passing 
through locks belonging to a canal co., are rate- 
able to the poor wholly in the parish in which the 
locks are situate.~-R. v. LOWER MirTron (INHABI- 
TANTS) (1829), 9 B. & C. 810; 4 Man. & Ry. 
K. B. 711; 2 Man. & Ry. M.C. 424; 8L. 5.0.8. 
M.C. 57; 109 E. R. 801. 

«tnnotations :-—Apld. R.v. Cambridge Gas Light Co. (1838), 
RB Ad. & El. 73, Refd. R. v. Adames (1832), 4 B. & Ad. 

G. BE. Ry. « Haughley (1866), L. R. 1 Q. B. 666; 


Mersey Docks & Harbour Board v. Birkenhead Overseers 
(1873), L. KR. 8 Q. DB. 445. 





(f) Market Tolls. 


626. Test of rateability—Whether tolls incident 
to occupation of soll.)-——-The lessee of market tolls 
in gross not incident to the soil, is not rateable to 
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the poor in respect of his occupancy thereof.— 

R. y BELL (1816), 5 M. & 8S. 221; 105 EB. a coal 

ions : _ Rv. St. r of Mancroft, Norwic 

Anngony, 6 ivf om 3 Mt ted “Koll. London Corpn. . 
St. Sepulchre Overseers (1871), L. R. 7 Q. B. 333, n. 
Consd. Bedford v. St. Paul Covent Garden Overseers 
(1881), 51 L. J. M. C. 41; London Corpn. v. Greenwich 
Union Assmt. Com. (1883), 48 L. T. 437; Horner v. 
Stepney Assmt. Com. (1908), 98 L. T. 450. 

627. ——.|—By a police Act rates were 
to be made upon ‘ the tenants or occupiers of all 
messuages, houses, warehouses, shops, cellars, 
vaults, stables, coach houses, brew houses, & 
other buildings, gardens or garden grounds, & 
other tencments situate within the towns of M. & 
4. respectively ”’ :—Held: the owner of certain 
markets kept in the streets of M., in which various 
articles were exposed to sale, by persons who paid 
him for that privilege, but had not any stalls fixed 
to the ground, was not the occupier of a tenement 
within the meaning of the Act; & therefore was 
not liable to be rated in respect of the profits of 
such markets.—lht. v. MosLey (1823), 2 B. & C. 
296; 3 Dow. & Ry. K. B. 385; 2 Dow. & Ry. 
M. (. 91; 107 E. R. 367. 

Annotations :-—Folld. 2. v. St. Peter of Mancroft, Norwich 
(1828), 6 L. J. O. 8. M._C. 69; Colebrooke v. Tickell 
(1836), 4 Ad. & EL 916, Apid. Kast London Waterworks 
Co. v. Mile End Old Town Trustees (1851), 17 Q. B. 512. 
628, ———- ——--.}--A poor rate assessed upon 

payments made for sittings, for putting up stalls 

or tables, for the standing of carts, in a market 
ace & for placing baskets on the ground thereof, 
is a rate in respect of the profits of the soil; & is 

therefore sustainable under Poor Relief Act, 160 

(c. 2), or under a Jocal Act, which empowers the 

rating of ‘‘all & every the occupicrs of lands, 

houses & tenements.’”’—h. v. St. PETER OF MAN- 

crorr, Norwich) (CHURCHWARDENS) (1828), 6 

].. J.O.S. M. C. 69. 

629. --—- —-—-.]|—-R. v. REYNOLDS (1851), 15 
J.P. Jo. 783. 

30. -—— ——--.|—Applts. were rated to the 
relief of the poor, on ‘* the Market Louse, with the 
grounds belonging thereto, used & occupicd for 
the tolls of the markets & fairs.”” It was admitted 
that under this description they were in fact 
rated not only for the Market House, but also for 
the tolls on merchandise sold in the market, & 
for payments made to the lord & his lessces for 
goods not sold but exposed for sale on stalls & 
otherwise 3; which payments, from time immce- 
morial, were charged according to the situation 
of the stalls & other circumstances, according to 
the discretion of the lord & his lessees; & also 
for payments made for leave to use temporary 
theatres, & shows. None of the stalls, ete., were 
inany way affixed to the soil. The lord was owner 
of the soil of the market. The tolls were from 
time immemarial received in the Market House. 
Applts. were lessees for a term of years under the 
lord. On a case stating the above facts :—Held: 
the tolls on goods sold were not the subject of a 
rate, & the fact that such tolls were paid in the 
Market House made no difference ; but the other 
payments were in the nature of compensation for 
the use of the soil, & they & the Market House were 
properly rated.—RoOBERTSs v. AYLESBURY OVER- 
SEERS (1853), 1 KK. & B. 423; 22 L. J. M. C. 84; 
20 L. T. O.8.219; 175. P.55; 17 Jur. 236; 118 
E. R. 495. 


Annotations :—Co 





ned. R. v. Barnard Caatle (1863), 27 J. P. 
634; London Corpn. ¢. Greenwich Union Assmt. Com. 
(1883), 48 L. T. 437: Williams «. Wednesbury Overseers, 


etc. & West Bromwich Union Assamt. Com. (1890), Ryde, 
Rat. Apr (1886-96) 327. . Horner v. Stepney Assmt. 
Com. (1908), 98 L. T. 450. . Lewis vt. Swansea Over- 


sears, etc. (1855), 20 J. P. 228: Ipswich D Comrs. ¢. 
St. Peter, Ipswich Overseers (1866), 7B. & S.310. Mentd. 
Hall v. Metcalfe (1891), 66 L. T. 496. 


Part J.—Li1ABILity TO BE RateEp. 


St. 
OVERSEERS (1871), L. R. 

J.M.C. 109, n.; 26 L. T. 
575, n. 


Annotations :-—Folld. R. v. Cass 
328. Consd. Bedford v. St. Penk. Conant ‘Garice oe 
seers (1881), 51 L. J. M. C. 41. Apld. London Corpn. v. 
Greenwich Union Assmt. Com. (1883), 48 L. T. 437. 
Gor Rall weton e ee Com, (1908), 98 L. T. 
Town Union (1890), 63 L. T. 772, 
632. -|—Tolls, authorised to be taken 
by an Act of Parliament, in respect of cattle 
brought into a market for sale, which become due 
as soon as the cattle are brought into the market 
place, & before the cattle are put into a pen or 
tied oP are mere market tolls, & not in the nature 
of stallage or tolls taken in respect of the use of 
the soil; & in assessing the lessee of the market 
& tolls to the poor rate, in respect of his occupation 
of the market place, such tolls cannot be taken 
into account as enhancing the value of the occupa- 
tion.— R. v. CASSWELL (1872), L. R. 7 Q. B. 828; 
20 W. R. 624; sub nom. R. v. CASWELL, 26 L. T. 
574; sub nom. CASWELL v. WOLVERHAMPTON 
OVERSEERS, 41 L. J. M. C. 108; 36 J. P. 645. 


Annotations :—Distd. London Corpn. v. Greenwich Union 
Assmt. Com. (1883), 48 L. T. 437. Apld. Horner v. Step- 
ney Assit. Com. (1908), 98 L. T. 450. Red. Sutton 
Harbour Improvement Co. ». Plymouth Town Unfon 
(1890), 63 L. T. 772; Newcastle v. Worksop U. C., [1002] 


45 

633. -|—Where an open market is 
divided under the provisions of an Act of Parlia- 
ment into parts, each of which is appropriated to 
& special purpose, such as potato stands, fruit 
market, & flower stands, & by the Act tolls or 
rents are reserved to the owner of the market 
from those who use the several divisions of the 
market, such tolls arise out of a use of the soil, 
& are in the nature of stallage tolls, 80 as to be 
rateable for the relief of the poor.--BEDFroRD 
(DUKE) v. ST. PAUL'S, COVENT GARDEN, OVERSEERS 
(1881), 51 LL. J. M. Cl. 415 30 WLR. 4113 Ryde, 
Rat. App. (IS71-85) 3138 3 sub nom. Kor. BEDFORD 
(DUKE), BEDFORD (DUKE) v. ST. Paul's, COVENT 
GARDEN, OVERSEERKS, 45 L. T. 616; 46 J. DP. 581, 
I). C. 
Annotations :—Consd. Sutton Harbour Improvement Co. t. 

Plymouth Town Union (1890), 63° L. T. 772. Distd. 

Horner v. Stepney Assmt. Com. (1908), 98 L. T. 450. 


Refd, London Corpn. v. Greenwich Union Assmt. Com, 
Abia i L. T. 437; Newcastle v. Worksop U. C., [1902] 
‘h. 3. 


634. ——-.}—-In 1871 the Corpn. of 
London, as the local authority, built a market at 
D. for the reception, etc., of forcign animals. 
By certain bye-laws, a fixed charge per head for 
wharfage, lairage, market dues, & charges was 
levied on all animals landed, such charges becoming 
due on the animals being Janded. These charges 
included lairage until the animals were slaughtered. 
No consignee of any animals has any right to put 
his animals in any particular part of the market. 
Applts. were rated in respect of these charges as 
tolls in respect of the use & occupation of the soil. 
They appealed against such assessment, & con- 
tended that the tolls were only taken in respect of 
the franchise of the market :—Held: such charges 
were tolls made in respect of the user & occupation 
of the soi], & so were rateable.—LONDON CORPN. 
v. GREENWICH ASSESSMENT COMMITTEE (1883), 
48 L. T. 437; 47 J. P. 420, D.C. 

635. -}— The occupier of a market, in 
addition to stallage, took from all persons bringing 
goods into such market for sale certain tolls. 
Such tolls were payable by the seller, whether he 
held a stall or not, though for the convenience of 
collection many Stallholders paid the occupier 


631. ——- ——-.]—- LoNDoN CORPN. v. 
SEPULCHRE, LONDON 
7 Q. B. 333, n.; 41 L. 
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periodically certain fixed sums in lieu of such tolls, 
or as commuted tolls :—Held: such tolls & pay- 
ments ought not to be taken into account as 
enhancing the value of the occupation of the 
market, & the occupier was not liable to be rated 
in respect thereof.— HORNER v. STEPNEY ASSESS- 
MENT COMMITTEE (19U8), 08 I. T. 450; 72 J. P. 
262; 24 T. L. R. 500; 6 L. G. R. 651; 2 Konst. 
Rat. App. 743, D.C. 


636. ——— Exclusive occupation—Though use 
intermittent.)—-Applt., by virtue of a lease from 
the corpn. of Wednesbury, had the right to take 
certain stallage & other dues in a market, which 
was held under a charter, on specified days, on 
land within the borough, part of which was 
dedicated as a highway. Sessions found that on 
market days appit. had exclusive occupation of the 
market place :— Held: (1) the dedication of the 
highway must be regarded as subject to the user 
of the land as a market; the land so dedicated 
could legally be the subject. of exclusive oceupa- 
tion; & therefore the finding of exelusive oceupa- 
tion was conclusive ayainst applt.; (2) applt.'s 
occupation was none the less rateable because it 
was intermittent & was confined to market. days.- 
WILLIAMS v. WEDNESBURY (CHURCHWARDENS & 
OVERSEERS) & WEST BROMWICH UNION ABSESS- 
MENT COMMITTED (1800), Ryde, Rat. App. (18386 - 
90) 327; 54 J. PB. Jo. 380, D.C. 

637. Payment in compensation for deprivation 
of tolls.}-—'lhe lord of a manor, as owner of a 
market. in the parish of W., was entitled to part of 
certain market tolls in We. By an Act for better 
paving part of W., authority was given to levy 
rates for the purposes of the Aet; & by the same 
Act the market tolls were made payable to comrs. 
who were to collect them & to pay over to the lord 
a part equivalent. to his former does. Phere was 
no Clause in the statute making the lord rateable 
in respect. of these payments. By a subsequent 
local publie Act, for the relief of the poor in W., 
for cleansing, Jighting, & watehing, & for repair 
of highways, in W., & for repairing the parish 
church, it was enacted, sect. 53, that certain rates 
should be daid “upon all & every the person & 
persons who do & shall inhabit. hold, occupy, 
possess, or enjoy any land, house, shop, warchouse, 
or other building, tenement, or hereditament 5 
that is to say,” one rate for the relief of the poor, 
one for repair of the church, & a third for cleansing 
& lighting streets, & watching & repairing highways 
within such parts of the parish as are not within 
certain liberties ; such Jast-mentioned rate to be 
a pound rate, not excecding a certain proportion, 
‘upon pr according to the annual rent. or value of 
all messuages, lands, tenements, & hereditaments 
as shall be held or occupied within such parts of 
the parish as are not within the liberties.” By a 
subsequent sect., the rates for the poor were to 
be Jevied & recovered in the same manner ax poor 
rates are directed to be levied & recovered by 
Poor Relief Act, 1601 (c. 2). In several subse 
quent clauses of {his Act, & in the rating clause & 
@ previous one of the Paving Act, the words 
“tenement” & “ hereditament" were used with 
reference to corporeal hereditaments solely :-— 
Held: in sect. 53 of the more recent Act, * here- 
ditaments,” in the clause fixing the pound rate, 
meant such as were local & corporeal only; & 
“ hereditament ” in the prior clause of the same 
sect. must be construed in the same sense; & 
therefore that the payments to the lord in lieu 
of toll were not rateable under this Act.—Corne- 
BROOKE v. TICKELL (1836), 4 Ad. & El. 916; 2 
Har. & W. 23; 6 Nev. & M. K. B. 4853; 3 Nev. 
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Sect. 4.— Particular instances: Sub-sect. 31, B. (f) 
& (yg); sub-sects, 32 & 33, A., B., C., D., B. & 
F.; sub-sect, 34.] 

& M. M. C. 637; 5 L. J. K. B. 180; 111 BB. R. 


1028. 
entation :—Refd. Ingram v. Drinkwater (1875), 44 L. J. 


688. Liability of corporation.) — WoRCESTER 
Coren. v. St. CLEMENTS OVERSEERS (185%), 22 
J.P. Jo. 319. 


(g) Other Tolls. 


639. Private way tolls.|—The occupier of land 
over which there is a private way, extending into 
two parishes, & for passing over which money is 
taken at a halfpenny hatch, situate in one of such 
parishes, is rateable for the profit: derived from 
such way in both of the parishes in proportion 
to its Jength in each, & not exclusively in that in 
which the hatch is situate.—-R. v. Sr. GEORGE THE 
MARTYR, SOUTHWARK (INHABITANTS) (1855), 3 
C.L. i. 1127; 251. T. O. 8. 175; 3 W. . 515; 
190 J. P. Jo. 373. 

640. Toll-bridge.| ~-By a lease the Y. corpn. 
demised to P. for three years, in consideration of 
a yearly rent, the tolls & toll house of the S. bridge. 
There were certain reservations in favour of the 
corpn., & P. covenanted to pay the rent, rates & 
taxes in respect of the bridge, toll house, etc. s— 
Held: VP. was liable to be rated in respect of the 
bridge.—-Prrcy v. HALL (1903), 88 JT TT. 830; 
67 J. P. 208; 19 TR. L. R. 608; 47 Sol. Jo. 549; 
1G. R618; Ryde & K. Rat. App. 319, D.C. 

Tin toll.) — See Sub-sect. 20, B., ante. 


we ee 


Sun-skor. 32.—ToOwInG DPatrus,. 
See Rating & Valuation Act, 1025 (c. 00), 8. 3 (2). 
641. Whether rateable.) — Bruck ov. WILLIS, 
No. 650, post. 
642. ---—-.] — DONCASTER UNION ASSESSMENT 
/OMMITTER v. MANCHESTER, SHEFFIELD & LIN- 
COLNSHIRE Ry. Co., No. 646, post. 


Sun-sKecT. J3.— WATERCOURSES. 
A. Navigable Rivers. 

643. Whether rateable.|---R. oo. Mirnsey & 
sone NAVIGATION Co, OF PROPRIETORS, No. 308, 
ante. 

44, ——- .J—-By an Act. of Parliament certain 
persons were authorised to make the river Avon 
navigable from B. to If, & to maintain such 
navigation; &, for those purposes, to clear, 
scour, open, enlarge, or straighten the river, to 
dig & cut the banks, to make new cuts, trenches, 
or passages for water through lands adjoining ; 
& to build bridges, sluices, locks, etc., & to do all 
other things necessary for making & maintaining 
the navigable passage, first giving satisfaction to 
the owners of fanda’ & comrs. were appointed to 
settle what satisfaction every person should have 
for such proportion of his lands as should be cut, 
dug, removed, or made use of for carrying on the 
undertaking, & to settle what proportion of such 

urchase-money or satisfaction every person, 
aving a particular estate or interest in any of the 
premises, should have for his respective interest, 
&, in consideration of the expensea to be incurred, 
the undertakers were authorised to take, for 
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their own proper use & behoof, certain tolls. The 
undertakers made the river navigable, scoured & 
cleansed the same, & made a certain cut & lock, 
for the purposes of the navigation, upon lands 
yurchased by them :—Held: (1) they were not 
liable to be rated to the poor for the land covered 
with water, being part of the river Avon, because 
they were not occupiers of that land, but had 
@ mere easement in it; (2) they were liable to be 
rated for the cut & lock.—R. v. THomas (1829), 
9B. &C. 114; 71. J. 0.8. M. C. 66; 109 E. R. 
43; sub nom. R. v. AVON NAVIGATION PRO- 
PRIETORS, 2 Man. & Ry. M. C. 91; 4 Man. & Ry. 


K. B. 23. 

Annotations :—_4s to (1) Apld. R. v. Alre & Calder Navigation 
Co. (1829), 9 B. & C. 820; R. v. Mersey & Irwell Naviga- 
tion Co. (1829), 9 18, & C. 95, Distd. Halkyn District 
Mines Drainage Co. v. Holywell Union Aasmt. Com. 
& Halkyn Parish Overseers & Northop Parish Overseers 
ie 69 L. T. 112. Folld. M., 8. & L. Ry. «. Doncaster 

Juion of West Riding of Yorkshire Assint. Com, (1893), 

69 L. T. 350. Refd. Swansea Harbour Trustees v. Swansea 
Union Assmt. Com. (1907), 1 Konst. Rat. App, 250. 
As to (2) Apld. H. ». Mersey & Irwell Navigation Co. (1829), 
ar &C.05. Refd. KR. v. Bristol Dock Co. (1841), 1 Q. B. 
935. 


645. —-—.} An Act of Parliament gave to 
certain undertakers authority to make navigable 
the river Aire, & for that purpose to cleanse & 
scour the same, & dig & cut the banks. By a 
subsequent Act, reciting that the legal estate 
& interest in the navigation of the said river & 
divers messuages, mills, warehouses, buildings, 
lands, tenements, & hereditaments, was vested in 
trustees, they were authorised by deed to sell & 
convey in fee such messuages, mills, lands or 
tenements belonging to the undertakers, or to 
convey in fee, by way of mtge., as well the said 
navigation, as also all or any messuayes, mills, 
Jands, tenements, & hereditaments, being the 
property of the undertakers :—Held: the word 
‘navigation ’ in that Act imported an incorporeal 
hereditament, & the first Act having given the 
undertakers an incorporeal hereditament only in 
the bed of the river, they were not ratcable to the 
poor as occupiers or owners of the river Aire. 

It is clear that under the first Act they acquired 
an easement only in the bed of the river in respect 
of which they are not lable to be rated 
(BayLity, J.).—R. v. AIRE & CALDER NAVIGATION 
Co. (1829), 9 B. & C. $20; 4 Man. & Ry. K. B. 
723; 2 Man. & Ry. M. C. 442; 8L. 3.0.8. M.C. 
9; 109 KB. R. 305. 

Annotations :-—Distd. Halkyn District Mines Drainago Co. 
v. Holywell Union Assmt. Com. & Halkyn Parish Over- 
acers & Northop Parish Overseers (1893), 69 L. T. 112. 
Folld. M.S. & L. Ry. v. Doncaster Union of West Ridi 
of Yorkshire Assmt. Com. (1893), 69 L. T. 350. Consd. 
Swansea Harbour Trustees v. Swansea Union Assmt. Com. 
& Swansea Oversecra (1906), 94 L. T. 627. Mentd. 
Williams v. Jones (1829), 5 Man. & Ry. K. B. 3. 

646. -]—By virtue of certain private Acts 
of Parliament, resps. & their predecessors in title, 
were employed to scour, enlarge & deepen a certain 
river & to do other acts necessary for improving 
the navigation & to make new channels by mcans 
of artificial cuts & to set out towing paths & to 
keep them in repair :—Held: resps. were not 
rateable either in respect. of the natural bed of the 
river, or of the towing paths, it not being shown 
that they had either the ownership or the exclusive 
occupation of such paths.—DoncasTER UNION 
ASSESSMENT COMMITTEE v. MANCWESTER, SHEF- 
FIELD & LINCOLNSHIRE Ry. Co. (1894), [1895] A. C. 
133, n.; 71 L. T. 585; 10 T. L. R. 507; 6 R. 280, 
H. L.; affg. 8S. C. sub nom. MANCHESTER, SHEF- 
FIELD & LINCOLNSHIRE Ry. Co. v. DONCASTER 








PART I. SECT. 4, SUB-SECT. 31.—B. (g). 
p. Bridge toll.}--LONDONDERRY UNION v. LONDONDERRY BRIDGE Comn~s. (1868), 19 L. T. 132.—IR. 


Part ].—LiaBiIniry to BE RATEp. 


pou el COMMITTEE (1893), 9 T. L. R. 

9 e ro] 

Annotations :—Refd. Holywell Uni 
Halkyn Drainage Co., [1895] ACL if. 
v. Chorley Union Assmt. Com., [1913] A. 
ee v. Metropolitan Asylums Board 


Halkyn Parish v. 
Liverpool Corpn. 
C. 197; Hackney 
(1924), 131 L. T. 


B. Artificial Cuts. 

647. Whether rateable.)}—Rt. v. Mrensey & 
IRWELL NAVIGATION Co. OF PRopRIETORS, No. 
308, ante. 

648, ———.|—_It. v. THomas, No. 644, anie. 

649. -}—(1) It is not necessary in order to 
create a statutory exemption from poor rates, 
that the Act should in express terms exempt from 
such particular rates; but it is sufficient, if by 
fair construction of the words of the Act, the 
exemption clearly appears. Wherefore, where in 
a local Act, by which a co. were empowered to 
make the river D. navigable & to make new cuts 
through the adjoining lands, it was enacted that. 
the co. “shall not be taxed or assessed for the 
navigation, or the profits thereof at’ any place 
except the towns of A. & B.”’ where account books 
are directed to be kept :—Held: an exemption 
from poor rates in respect of lands taken for the 
purpose of the Act, elsewhere than in A. or B., 
was created; & this although no part of the 
navigation was within the town of A. 

(2) Where by a subsequent local Act. after 
reciting that it would be advantageous to abandon 
the existing navigation in certain parts, & to make 
new cuts in licu thereof, & empowering the co. to 
make certain new cuts, & to receive additional 
tolls in consequence thereof, it was enacted, that 
the cuts should, when made, be considered & 
taken as part of the navigation of the river D. 
& that all the provisoes, directions, restrictions, 
penalties, & forfeitures, in & by former Acts, 
respecting the boatmen employed on the river, 
the owners, commanders, ctc., of boata, etc., or 
other persons employed thereon, or passing thie 
locks of the river, or making obstructions thereon, 
or in any other respect relating to or for the 
bencfit or protection of the navigation, & all other 
powers & authorities therein contained, should 
extend & be applicable to the cuts, etc., as fully 
in every respect as if the cuts, etc., had originally 
been part of the river D. navigation, & had been 
inserted in the several Acts :-—Held ; the co. were 
exempt from poor rates in respect of land, not in 
A. or B. taken by them under the powers of this 
Act, & used for cuts in lieu of parts of the old 
navigation.—R. v. Barnsy DuN (INHABITANTS) 
(1835), 2 Ad. & El. 551; 1 Har. & W. 89; 4 Nev. 
& M. K. B. 486; 3 Nev. & M. M.C.10; 4 1. J. 
M.C. 78; 111 E.R. 2138. 

650. -—--.]—Aco. authorised by certain Acts of 
Parliament to take land, for the purpose of cuts & 
towing paths for a canal, having taken the samc 
& paid a sum equal to the fee simple value of the 
same, is rated for the same to the relief of the poor : 
—Held: such co. is liable to be rated to the relief 





—e 


| Annotations :-—Folld. 
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of the poor as the occupiers of the land so covered 

by the water & for the towing path.— Brice r. 

W ILLIS (1840), 11 Ad. & EL. 4635 3 Per. & Day. 

220; OL. 5. M.C. 485 113 BE. R. 4915) sub nom. 

Bato RIVER NAVIGATION Co. rv. WILLIS, 2 Ry. 

& Can. Cas. 7; sub nom. Briston & Baty River 

NAVIGATION Co. v. WILLIS, 4 J. PL 152. 

«Annotations -—Consd. Doncaster Union Assmt, Com. ev. 
M. 8. & L. Ry. (1894), 71 LT. 485, Refd. Badger e. 
South Yorkshire Ry. & River Dun (Co. (1858), 12 KL & FE, 
339; Medland & Brown ve, Pulne (1858), 23 J. PL 39, 


C. Canals. 
See Sub-sect. 24, B., ande. 


D. Dames. 


651. Rateable.})-—-R. ov. Mensony & Tnwens 

NAVIGATION Co. OF Proprietons, No. dds, ante. 
652. - —-.!) - Persons in whom the navigation 

of a river is vested, but who have no interest in 

the soil, are not rateable to Che poor for a dam 
| Which upholds the water of such river, & renders 
it navigable.—-R. oo. Aw & CALDER NAVIGATION 

(1882), 38 B. & Ad. 130; Dt. 3. MAC. 2t; Pratt, 

65; 11d bk. R. fe. 

Annotations -~Refd. Roe. KRentmere ((8451), 17 Qo Re oats 
Jt. « North & South Shields Ferry Co. (1852), 7 Ry, & 
Can, Cas. 8495 MOS. & 1. Ry we. Doneaster Union Agsmt 
Com. S93), Ryde, Rat. App. (ES) 93) 318 > Swanseu 
Harbour ‘Trustees ¢. Swansea Union Assit, Com, (1v07), 
1 Konst. Rat. App. 250, 


E. Land Covered with Water. 
See Sub-sect. 10, avle. 


FB. Locks. 
653. Rateable.| -R. o. Muimsey A IRwWELL 
NAVIGATION Co. OF Proprierons, No, d0r, anle. 
654. -— .J -HR.v. Tomas, No. Off, arile. 


Sun-sect. $4. Oi CASES, 

655. Timber Timber according to custom of 
place--Beech! Bech being timber necording 
to the custom of the place is not rateable to the 
poor rate. - Rog. MInciin-PASetoN (LNiAUL- 
TANTS) (1762), 5 Burr. 1408 5 07 de. Re S47. 

658. Salary.) -Salary only not chargeable to 
the poor rate... SHALFLEET, SIEIUGUNGTON'S 

tage (1767), 4 Burr. 2011; 1 Bott, 160; 08 E.R. 


18. 
Annotation -—Apld. R.v, While (1702), Nolan, 142, 
657, --—--.|--Ships are rateable to the poor in 


the parish to which they belong; so i Ktark -in- 
trade; but houschold furniture is not. Neither 
‘is money, whether at juterest or not, nor the pay 
| of officers in the Navy, or of merchants’ ships ; 
ino the salaries of officers of the customs, or of 
linerchante’ clerks.-- 1. ¢. Wart (172), 4 Term 
tep. 771; Nolan, J32; 100 Kk. R. 1295. 
R. oo. Jones (1807), 8 Feast, 441, 
Apld. kk. ve. Ambleside (2812), 16 Kast, 350, Refd. it. 0. 
Sussex JJ. (1812), 15 East, 206, 


PART I. SECT. 4, SUB-SECT. ee 
q. Erpress company—Taz id to 
3 oY Exemption 


from 

municipal (fazx.}—DOoOMINION KXPREAS 
Co. v. Crry oF Branpon (1911), 17 
WwW. L. R. 71.—CAN. 

r. Liability to business asscss- 
ve ee nonrinhry Hf rie maa 
or o ness. 
DOMINION EXPRESS Co. «. TOWN OF 
NraGaRA Corpn. (1908), 10 O. W. R. 
6138; 15 O. L. R. 78.— AN. 

t ———.}—R. »o. REID NEWFOUND- 
LAND Co. (1907), 9 Nfid. L. R. 285.— 





a. Insurance &: bank dock-- Owned by 
residents of town-—In companies 
foun.J—FRasER & BELL v0. TOWN OF 
New GLascow (1880), 1 R. & G. 250.— 


CAN. 

b. Bank propert a he BANK OF 
Yanmourn (871), 8: -8.R.(2G.&0.) 
308.-—CAN. 


ee. ——-.)— Er k; LEWIN (1684), 23 
N. LB. RR. §91.—C N. 
ad. ——.}—VNiox Bank oF Canapa 


P Wh OF MaCL£opD MUNICIPAMTY 
tigd0 22 CL. T. Occ, N. 310; 4 Terr. 


ag sds 22C. L. 
. R. 407.—CAN. 


@. - ——-.} --Fle UNION BANK OF CaN- 
aps & LANG VILLAGK Bo nooL Dierricr 
(Sask.) (1909), 11 W. L. it. 444.--CAN. 


ft.  Crry oF) Turnonto 2, 
QUEBEC BANK (1957), 46 O. L. RR. 544; 
13 Q. W. N, 135; 38 b. L. K. 708.--- 
CAN. 

g. —-— )- RR. r. Wooperock Assus- 
RoRS, Kc p. Bank OF Nova Scotia 
ON. B.), (1924) 4. LL. 160s (1924) 
$, Cc, R. 457.—CAN. 

h. Property of com nica.}-—-Tie Cam- 
ADIAN OIL FiELvs, »., & TOWNSHIP 
OF ENNISKILLEN (1904), 24 O. L. T. 


§12 


Sect. 4.—Particular instances : Sub-sect. 34. Sect. 5.] 


658. Pay — Navy or merchant ship officers.|— 
R. v. Wuire, No. 657, ante. 

659. Money — Whether at interest or not.]— 
R. v. WHITE, No. 657, ante. 

660. Household furniture.|—R. v. WHITE, No. 
657, ante. 

661. Land held by commissioners of woods & 
forests-—-Mandamus to compel payment of rates. |— 
The ct. will not grant a mandamus commanding 
the comrs. of Woods & Forests to pay a poor rate 
in respect of lands held by them under the Crown. 
—Iiz p. REEVE (1837), 6 Dowl. 668. 

662. Pler—Part covering land above high water 
mark.|—-The occupiers of a pier at Y., which 
commenced above high water mark & extended 
continuously beyond low water mark into the sea, 
were assessed to the poor rate of Y. in respect of 
the whole pier. The parish offlcers gave no 
evidence to show that the part of the shore under 
the pier between high & low water marks was in 
the parish of Y.:—Held:; the occupiers were only 
liable in respect of the part of the pier covering 
land above high water mark.—-R. v. Musson 
(1858), 8 I. & B. 900; 27 1. J. M. ©. 100; 30 
L. T. O. S. 272; 22 J. P. 6093; 4 Jur. N.S. 111; 
6OW. R. 246; 120 B. R. 336. 


Annotations : —Refd. Ipswich Dock Comrs, rv. St. Poter’s, 
Ipswich Overseers (1866), 7B. & 8. 310. Mentd. Emble- 
ton vw. Browu (1860), 3 KE. & BK. 234. 


663. -| — Applts. received tolls for 
the use of a pier, which extended from the shore 
intu the sea for several feet beyond low water 
mark. The pier was constructed of a wooden 
deck resting on iron piles driven into the sands, so 
that the water flowed under it, & no alteration was 








RATES AND RATING. 


made in the line of low water mark :——Held : 
the part of the pier beyond low water mark, being 
beyond the realm, was not extra-parochial within 
Poor Law Amendment Act, 1868 (c. 122), 8. 27, 
& as such annexed to any other parish, nor was it 
an accretion from the sea, & Poor Law Amendment 
Act, 1868 (c. 122), s. 27, did not enable it to be 
rated.--BLACKPOOL PIER Co. & SOUTH BLACKPOOL 
JETTY Co. v. FYLDE UNION ASSESSMENT CoM- 
MITTEE & LAYTON WITH WARBRECK TOWNSHIP 
OVERSEERS (1877), 46 L. J. M. C. 189; 36 L. T. 
251; 41 J. P. 344. 

Annotation :-—Reld. Barwick v. S. E. & C. Ry., [1921] 1 

K. B. 187, 

664. Custom House & quays—Becoming private 
property.|] — LONDON CorPN. v. NETHERLANDS 
STEAMBOAT Co., No. 296, anie. 

Church property.|—See ECCLESIASTICAL LAw, 
Vol. XIX., p. 407, Nos. 3542, 3543. 


Sect. 5.—LIABILITY OF OWNERS. 


Sce, now, Rating & Valuation Act, 1925 (c. 90), 
ss. 11, 23, 64 (1) (e). 

665. Liability under local Act — Mortgagee.|— 
By a local Act of Parliament, paving comrs. 
were authorised to pave & cleanse certain streets, 
squares, etc., within a township, & to charge 
the expenses upon ‘‘the owners of buildings, 
ground, or land, within or adjoining the streets, 
squares,’ etc. Provided, that if certain sewers 
required enlarging, ‘‘ the owners of houses, build- 
ings, lands, grounds, or hereditaments,’’ should 
pay only a certain proportion of the expense. B., 


Oca. N. K2 ; 7 QO. L. h. 101 ’ 3 Q. WwW. kt. 
253.—-CAN. 

ke, -—-- renption.)— CORNWALLIS 
RURAL MUNICIPALITY v. CANADIAN 
Pacirio Tty. Co. (1891), 19 S. OC. i. 
702.—CAN. 


L—— 3 -—-—.J— Re YorxkKsHIne 
QUARANTER & SECURITING CoRpPn., 
Lrp. & APSKHAMENT Acr (13805), 4 


B. C. jh. 258.— CAN. 

m. ~--— =. ] DOMINION TRON & 
BSrekL Co. vr. Ciry or SYDNEY (1905), 
37 N. S. h. 495.—CAN. 

ne a > J CITY OF HALIVAX tv. 
Nova Scotia Can Wonks, Lip. (1912), 
11 i. L. hh. 208.—CAN. 

0. Shipping equipment of mining 
company.)—Re Acapia CoaL Co. As- 
@HSBEMENT, (19025) 1 D. L. 2.1179; 58 
N. 8, R. 17.—CAN. 

P - Company established abroad.) 
~-Kr p. BYRNE (1874), 15 N. B. R. 
(2 Pug.) 125.--CAN. 

Q. — ———.] - MCLEOD vt. SANDALL 
(1886), 26 N. 15. KR. 526.—CAN. 

r. --—.J—-He Nor TH OF Scot- 
LAND CANADIAN MORTUAGE Co. (1881), 
3l oO. Pp; 552.—-CAN. 

t. Occupied by branch agency. )— 
DOWLER t. UNION ASSURANCE SOCIRTY 











a. Office occupied by president of com- 
eng Pp. ‘TUCKER (1883), 23 

° ry R. S3i1.-—CAN. 

b. Partnership property— ad aacasment 
in r of partners.|-—-GRAHAM vw. 
po senen (1884), 5 R. & G. 186.— 


6. Property sold on inatalment system 


— ity before pure “money fully 
id }-—-Guac Ray OoRpPnN. eo. MITE 
Ol ), 50 N. 8. R. 286.--CAN. 
d. -—— -+}—-Marcus RURAL 





MUNICIPALITY wv. KILBORN (Alta.), 
(1917) 1 W. WwW. R. 177.—-CAN. 


. Property ect to agreement 
wake REY se eibotating = Liability of 


registered ouwner.}-—GQRANDE PRAIRIE ». 
KDMONTON, DUNVEGAN &  BRITISII 
COLUMBIA Ry. Co. (Alta.), [1926] 4 
)). L. Rr. 1037 ; {19 6] 3 WwW. Ww. Ii. 
690.—CAN. 


f. Lands murchased at tar_ sale— 
Liability for tarcs of year of sale.}—Re 
LOUGHEED & City oF CALGARY 
ae (1901), 5 Terr. L. RR. 200.— 


&. Tlomestead holdings.) --Re A.-G. 
FoR NokTH-WesT TeRRiTror«s «& 
CANADA SETTLERS LOAN & TRue&t Co. 
An T.) (1905), 1 W. L. R. 225.— 


h. Unpatented land.J—Dor da. BELL 
v. ORR (1837), 5 O. S. 433.— CAN. 


aa, Described as granted by 
surveyor-genecral.|\—Dor d. McGtuuis 
AP le (1841), 1 UL. C. R. 482.~--- 


bb, —-—— Purchase-money partly paid 
by oceupiers.}—Simcok CouUNTY COoRPN. 
v. STREET (1862), 2 KH. & A. 211.—CAN. 


oo, Reserve lands surrendered for 
sale.J\—CHURCH . FENTON (1878), 28 
C. PP. 384; 4 A. 150: 5 SG RR. 


dd. Reclaimed foreshorc.)—SmMautT & 
Co, rv. Suva Town Boarp (1893), 68 
l.. T; 774, I. C.—FIJI. 

ee. ain land.\— Re 
(1887), : 

CAN. 


f. ——.)—Brrnan Cotumpra LAND 
rs ay ESTMENT ; oe noe v. 
JATHERSTONE x ae o We , 
190.— CAN. Sat 


eg. Unticensed hotel.}—Re CLARK & 
TOWN OF LEAMINGTON CORPN. (1917), 
a L. RR. 405; 33 D. L. R. 87.— 











Brsuop DYKE 
ON. S. R. (8 IR. & G.) 65.— 


bh. Social club premiscs.}--RiDEAU 
CLuB r. City oF OTTawa (1906), 12 
O. L. R 275; 9 oO. WwW. R. 1 6.—CAN. 


kk. Vacant land.}——-Re Hepnnck & 
TOWN OF EDMONTON (1903), 5 Terr. 
L. R. 463.—CAN. 


ll. Wild land.|—Re NELSON & FORT 
SHEPPARD Ry. Co. (1904), 24 C. L. T. 
Occ. N. 385; 10 B.C. R. 519.—CAN. 


mm. Lumber camp.)—Re SHIER (J. D.) 
LUMBER Co.’S ASSESSMENT (1910), 9 
O. W. R. 605; 14 0. L. R. 210.— 
CAN. 

nn. Grain elevator. |—-SASKATCHEWAN 
CO-OPERATIVE ELEVATOR Co., LTD. t. 
TOWN OF OGEMaA, [1917] 3 W. W. hI. 
194; 36D. L. R. 398; 10 Sask. L. R. 
310.—CAN., 

00. Afunicipal property leased for 

rivale purposes.j— SCRAGG v. CITY OF 


pp. Private streets.}—Re SmirH A8s- 
SESSMENT APPEAL (1898), 6 B. C. R. 
154.—-CAN. 

aq. Canners’ furnishing tackle.) — 
CAMPBELL v. UNITED CANNERIES 
(1901), 8 B. C. R. 113.—CAN. 

rr. Zimber shippers—For payment of 
harbour inaster’s salary.}—-BOGART v. 
TOWN OF BELLEVILLE (1857), 6 C. P. 
425.—CAN. 

tt. Persona! property.}—McCKENZIE v. 
LITTLE Cur ARM ScHOOL Dusrricr 
'TRUSTEES (1891), 3 Terr. L. R. 156.— 
CAN. 

uu. Cattle.|}—GRAHAM vt. BROADVIEW 
ScHOOL DISTRICT TRUSTEES (1893), 3 
Terr. L. R 200.—CAN. 

vv. School rates—Exemption from— 
Roman Catholics.|\—Re Roman CaTHO- 
Lio SeraraTE ScHOoLts (1889), 18 
oO. R. 606.—CAN. 

xX. Dissenters.}—-Scnoo. 
CoMRs. ct. AUCLAIR (1914), 22 R. de J. 
419.—-CAN. 


PART I. SECT. 5. 


665 i. Liability under local Ad— 
Mortgagee.}—-MILNE tv. SOUTH VAN- 
COUVER DisTRICT CORPN. (B. C.), [1917] 
1 W. W. R. 335.—CAN. 


- Land eold owner after aseces- 
ment.}—Crry oF Le pre v. WALLACE 








Part J.—LiaBiuity To BE Ratep. 


a clergyman, being desirous of building a church 
& setting out a churchyard, purchased a plot of 
ground, which was conveyed to T. & O., as trustees, 
for that purpose, & the church & churchyard, 
having been built & set out accordingly, were 
duly consecrated. By the deed of consecration, 
the right of letting or otherwise disposing of the 
pews, vaults, & graves in the church & churchyard 
was reserved to B. The church & churchyard 
adjoined the street, which had been paved by the 
comrs. B. granted to deft., in fee, by way of 
mtge., the pews & vaults in & under the church 
remaining unsold, & so much of the churchyard 
as had not been sold, together with the rent, pre- 
miums, stipends, etc., thereunto belonging. Deft. 
received the rents & profits arising from the pews, 
vaults, € graves in the church & churchyard, & 
appropriated the same in part satisfaction of his 
debt :—Held: deft. was not liable to be rated, as 
he was not the ‘ owner of buildings, ground, or 
land,’ within the meaning ot the Act.—CHORLTON- 
UPON-MEDLOCK CORPN. v. WALKER (1842), 10 
M. & W. 742; 12 L. J. Ex. 88; 7J. P. 162; 152 
E. R. 671. 

666. —-— Composition for rates— How com- 
puted.|—The borough of Kidderminster is regu- 
lated by a local Act, under which landlords of 
premises may compound for their rates by paying 
a sum not less than one-third of the amount of 
each rate where the annual rent or value of the 
house rated does not amount to £7, & not less 
than one-half where the annual rent) or value 
amounts to £7, but is lessthan £10; & by sect. 15 
of the Act the occupier is not to be affected in his 
municipal or parochial franchise by the Act having 
been passed, & the landlord being rated instead 
of such occupier. On a rule for a mandamus 
commanding the mayor & assessors ta place A. 
on the burgess roll, it appeared that he occupied 
a house at a rent of £7, but which was assessed 
upon the value of £6, at one-third of the amount 
of the rate :—Held: (1) the rent actually paid 
was the criterion on which the composition was 
to be made, & therefore as the rent was £7, the 
composition ought to have been at the rate of one- 
half instead of one-third of the amount of the rate ; 
(2) under sect. 15 of the Act, such erroneous rating 
ought not to affect the right of the occupier to 
be placed on the burgess roll, as claimant would 
have been presumptively properly rated if the Act 
had not been passed.—H. v. KipDEUMINSTER 
Corpn. (1851), 2 L. M. & P. 201; 20 L. J. Q. B. 
281; 16L.T.0.8. 304; 15 7. P. 208. 


Annotation :—Generally, Mentd. Rt. v. Hartlepool Corpn. 
(1351), 2 L. M. & BP’. 666, 


667. —_—- To what deductions entitled./— 
By a local Act the owner of small tenements, 
rented under a certain sum, might be rated 
instead of the tenants, & the rates might be com- 
pounded for, in which case he was to be liable to 
pay one-half of the rate only :—Held: such owner 
was entitled to be considered as standing in the 
place of the tenant, & entitled to the same deduc- 
tions as were allowed when the rate was payable 
by the tenant.—Dopp v. BILSTON (CHURCH- 
WARDENS & OVERSEERS) (1865), 13 L. T. 589; 
30 J. P. 165. 

668. Houses of less than specified value.}-— 
8. improvement Act exempted from rates or 
assessment persons *‘ who shall occupy a house or 
houses within the parish of less than the yearly 
value of £8.”’ 


(1906), 388 N. 8S. R. 564; 1 E. L. kK. 
18.—CAN. 


o. Lands acquired by municipality— 
Liabisity of owner ing comp of 
J.—-VOL. XXXVIII. 








A subsequent Act enacts that i 


tille.}--Town or GRANUM t. LENNOX 
(Alta) (1917) 2 W. W. RB. 11733; 36 
. L. R. 299.—CAN. 


p. ——— Unoceupted & unfurnished 
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the several owners of all houses, etc., the yearly 
rent or value whereof respectively shall not amount. 
to £10, or which, whatever the yearly rent or value 
might be, should be Ict to weekly or monthly 
tenants, etc., shall be rated to & shall pay the 
rates, etc., for & in respect of such houses, ete. 
Afterwards Public Health Act, 1848 (c. 63), camo 
into operation, & by sect. 88 of it all exemptions 
of kinds of property by local Acts are to the same 
extent & for the same purposes continued. In 
1854, the Kingston-on-Hull improvement Act 
passed, & sect. 124 enacted that whatever exemp- 
tion from rates was enjoyed in respect. of the 
several premises referred to, should be enjoyed 
in the same way & manner & to the same extent 
as was enjoyed before the passing of the Act. 
Sect. 133 enacted that “ the owners of all rateable 
property, of which the full net. yearly value docs 
not exceed £10, or which are let. to weekly or 
monthly tenants. or in separate apartments, shall 
be rated to & pay the rates by the recited Acta 
relating to the local board & this Act directed to 
be made, instead of the occupiers thereof." Refore 
the passing of the Act of 1854, houses under £8 
yearly valuc in S. were, in fact. left out of the rate, 
& neither the owner nor the oecupier was rate- 
able in respect of them. Under that. Act. the local 
board of health of [fall rated the owner of a house 
of less yearly value than £10, situate in S., within 
their district :— Meld: the exemption from rates 


| enjoyed by the owners of houses under £8 in S. 


before the Act of 185-4 had not been of right, for 
the difficulty of collection, which was the founds- 
tion of the exemption, did not apply to owners, 
& therefore the rate was good.- Coats vt. Kinas- 
TON-UPON-HULE Locan BOARD OF HEALTH (18496), 
27 1. T. O. 8. 238; 20 J. PB. 4075 2 da N.S, 
JO8G. 

669. —--- House let to foreign attaché.; - A 
lease of a dwelling-house contained a covenant: by 
the lessee to pay the sewers rate, & allbother rates, 
taxes, assessinents, & impositions of wine nature 
or kind soever, & whether Parliamentary, parochial, 
or otherwise, which then were, or at any time 
thereafter during the term should he assessed, 
charged, or imposed upon the demised premises, 
or on the landlord in respect thereof. By a local 
Act. relating to parochial rates in the parish in 
which the demised premises were situated it was 
provided that every rate or assessment taade, laid 
or assessed by virtue of the Act in respect of any 
Jand, ground, houses, etc., which any airtbanKader, 
envoy, resident, agent, or other public minister 
of any foreign prince or state, or the servant 
of any such ambassador, envoy, resident, agent, 
or public minister, or any other person not liable 
by law to pay such rate or assessinent (hen did or 
thereafter should inhabit, should be paid by & 
be recoverable from the landlord, owner, lessor 
or proprictor, of such Jand, ground, house, cto, 
The lesseo of the demised premises assigned the 
same to an attaché of a foreign cnibassy who 
occupied them as his residence. The assignee 
having claimed exemption from liability to pay 
a parochial rate made in respect of the premises 
under the local Act, the parish authorities enforced 
payment of the same against the lessor. In an 
action brought against the lessee by the lessor to 
recover the amount 80 paid by him :~-Held : 
payment of the rate was not enforceable against 
an attaché of a foreign embassy; the rate was 
therefore under the local Act. recoverable from the 


ae 





pmiaes.}-— 81100 CORPN. vr. WYNNE 
1873), I. R. 7 C. L. 465,-- IR. 


of furnished house.)}-— 
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lessor; & the lessee was under the covenant 
bound to repay to the lessor the amount of the 
rate so paid by him.—PARKINSON vv. POTTER 
(1885), 16 Q. B. D. 152; 55 L. J. Q. B. 153; 53 
L. T. 818; 503. P.470; 34 W. R. 215; 2 T. L. Rt. 


er -—Refd. Re Suarez, Suarez v. Suarez, [1918] 
1Ch. 176; Musmann v. Engelke, [1928] 1 K. B. 90. 





670. Consolidated rate.}—By a_ local 
rating Act, a single rate known as the consolidated 
rate was substituted for the several rates thereto- 
fore existing. Hy sect. 8 of the Act it was enacted 
that the consolidated rate meant the poor rate as 
by the Act authorised to be levied & collected ; 
& by sect. 7 the poor rate was to be called the 
consolidated rate of the parish for which the same 
should be levied. By sect. 10:  ‘ One-eighth 
of the consolidated rate shall be borne by the 
owners of the property rated thereto, but in every 
case the whole rate shall be paid in the first instance 
by the occupiers of the property rated who are 
hereby empowered to deduct out of their rents 
the amounts paid by them on behalf of the 
owners; = provided,” etc.:—-Held: the con- 
solidated rate to the extent of one-eighth thereof 
was a landlord’s rate & was not a tenant’s rate 
within Union Assessment) Committee Act, 1862 
(ce. 103), 8. 15.—SLAYTOR v. NEWCASTLE-UPON- 
TYNE ASSESSMENT COMMITTEE, [1926] 1 K. B. 
172; 95 1. J. K. 2B. 120; 134 L. T. 69; 89 J. P. 
191; 42 TR... 473; 23 L. G. R. 671, C. A. 

671. Right of occupier to be inserted in rate 
book.---Under local Act.|—It. 7. KIDDERMINSTER 
Corrn., No. 666, ante. 

672. -—-- Poor Rate Assessment & Collection 
Act, 1869 (c. 41), 5. 19.|— By above sect., it is 
enacted “that the overseers in making out the 
poor rate shall in every case, whether the rate is 
collected from the owner or occupier, or the owner 
is liable to the payment of the rate instead of the 
occupier, enter in the occupicr’s column of the rate 
book the name of the occupier of every rateable 
hereditament, & such occupier shall be deemed to 
be duly rated for any qualification or franchise 
as aforesaid” :--Held: this applied only where 
the owner had entered into ‘‘ an agreement in 
writing with the overscers to become liable to them 
for the poor rate,” according to sect. 3 of above 
Act, or where there had been an order by the 
veatry under sect. 4 for rating the owner instead 
of the occupier, & therefore where there had been 
neither such agreement or order, an occupier of 
part of a house, who was jointly rated with the 
occupiers of the rest of the house for the rateable 
value of the whole house instead of being only 
separately rated for the value of the part. occupied 
by him, was not to be deemed duly rated for a 
borough qualification so as to satisfy Representa- 
tion of the People Act, 1867 (c. 102), s. 61, which 
required part. of a house to be separately rated to 
the relief of the poor in order to be a dwelling- 
housc within that. Act.—Cross v. ALSOP (1870) 
L. R. 6 C. P. 815; 1 Hop. & Colt. 444; 40 L. J. 
sai 63; 23 L. T. 689; 35 J. P. 153; 19 W. KR. 


Annotations >—Expld, Smith v. Seghill (1875), L. R. 1 
422, - Barton », Birmingham Town Clerk Tigyay 
2 Hop. & Colt. 393. Oonsd. Davis r. Wallis, (1908) 2K. B’ 
134. Refd, Abel e. Lee (1371), L. R. 6C. P. 365; Thomp.: 
aon ¢. Ward, Ellis v. Burch (1871), L. R. 6 C. P, 397; 
Goodhew ¢. Williams (1877), 47 L. J. Q. B. 313. ‘ 


Macome v. Drowson (1868), 6 Macph. 
ote ot Sese.) 898; 40 Be. Jur. 608.— 


r. Lesere under i leaae.}—M‘ BAIN 
t. GORDON, f1B17] BOO. To 1 


S. L. tas 8 > 54 8c. L. R. 196.—SCOT. 


t. Owner for the time 
SYDNEY Monictp 
(1907) A. C. 308 PQ wus: owes 
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673. .|—Appits. were colliers, work- 
ing at a colliery, the owners of which possessed 
340 cottages, which they filled according to their 
discretion with their workmen, preferring married 
men. Such marred men as they were not able 
to accommodate received an allowance towards 
the rent they were obliged to pay in consequence 
of not occupying one of the cottages. It was not 
absolutely necessary for their work that any of 
them should occupy any of the cottages, but the 
owners desired that they should. Applts. resided 
in these cottages, paying no rent, & no difference 
being made from other men as to the earnings, all 
being paid the same tonnage price. They received 
no notice to quit, nor were they entitled to any. 
The notice to quit their work was a notice to quit 
their house, & the occupancy of the house ceased 
the moment the service ceased. The colliery 
owners paid the full rate in respect of these houses, 
& did not compound or make any agreement 
about it with the men :—Held: applts. were occu- 
piers of the cottages, & were entitled to have their 
names inserted by the overseers in the rate book 
under above sect.—SMITH v. SEGHILL OVERSEERS 
(1875), I. HR. 10 Q. B. 422; 44 L. J. M. C. 114; 
32 L. T. 859; 40 J. P. 228; 23 W. R. 745. 
Annotations :—Folld. Barton v. Birmingham Town Clerk 

(1878), 2 Hop. & Colt. 393. Refd. A.-G v. Croydon Corpn. 

(1889), 42 Ch. D.178 ; Oxford University v. Oxford Corpn. 

(No. 1} (1902), Rydo & K. Rat. App. 87 ; Dover v. Prosser, 

[1904] 1 K. LB. 84. 

674. .]—Several persons were occu- 
piers of offices in a house in a parliamentary 
borough. The _ offices communicated with a 
common hall, & each occupicr had exclusive 
occupation of his several office, & each had a 
key of the strect door. The landlord occupied 
part of the premises, but did not sleep there, 
& was rated & paid all rates for the whole house, 
& his name only appeared on the rate book as the 
occupier. The occupiers of the offices had not 
claimed to be rated or paid any rates, but their 
respective rents were more than they otherwise 
would have been in consideration of the landlord 
paying the rates:—Held: this was a case of 
liability on the part of the landlord to pay the 
rates by agreement with the occupiers, and that 
under Poor Rate Assessment & Collection Act, 
1869 (c. 41), s. 19, the occupiers of the offices were 
entitled to have their several names inserted in 
the list of voters.— BARTON v. BIRMINGHAM TOWN 
CLERK (1878), 2 Hop. & Colt. 893; 48 L. J. Q. B. 
87; 30 L. T. 352; 43 J. P. 24. 

Annotation :—Refd. Smith v. Newman (1911), 105 L. T. 














675. Tenements of limited value.|—The vestry 
of a parish are only entitled, under Poor Rate 
Assessment & Collection Act, 1869 (c. 41), 8s. 4, 
to order the owner of a hereditament to be rated 
to the poor rate instead of the occupier so long 
as the rateable value of such hereditament does 
not exceed the limits specified by s. 3 of that Act.— 
NoORWooD OVERSEERS v. SALTER, [1892] 2 Q. B. 
118; 61 L. J. M. C. 193; 67 L. T. 376; 56 J. P. 
535; 8 T. L. R. 568, D. C. 

Annotations :-—Refd, Jonas v. St. Dunstan’s Overseers (1908) 

98 L. T. 691; Dixon v. Blackpool & Fleetwood Tram 

Co., [1909] 1 K. B. 860; Wixon v. Thomas, Lambert v. 

Thomas, Burrows v. Thomas (1910), 103 L. T. 731. 

676. Right of occupier to deduct rates from 
rent—Weekly tenant—‘*‘ Term not exceeding three 
months ’’—Poor Rate Assessment & Collection 
Act, 1869 (oc. 41), ss. 1, 2.)—A tenancy from week 


a. Name centered in assessment roll 
as ouner—W personal lability 
NICIPALITY @, 


being. ollows. UITLAM MU 
oh LG tice (1899), 6 B. C. R. 546.—CAN., 
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to week determinable by a week’s notice on either 
side is a tenancy for “ a term not exceeding three 
months ”’ within above sect.—HAmMMOND v. FAR- 
Row, {1904] 2 K. B. 332; 73 L. J. K. B. 726; 91 
L. T. 77; 68 J. P. 352; 20 T. L. R. 497; 2 
L. G. R. 817; 1 Konst. Rat. App. 146, D. C. 
Annotation :—Reld. Palmer v. Crone, [1927] 1 K. B. B04. 

Hereditaments separately let.) — Sce Sect. 2, 
sub-sect. 6, anfe. 

Ownership as evidence of rateable occupation.}- 
See Sect. 2, sub-sect. 5, C., ante. 


Srcr. 6.—LIABILITY OF RATING AUTHORITY TO 
PRECEPTING BODY. 


See Municipal Corporation Act, 1882 (c. 50), 
ss. 150-152; Local Government Act, 1888 (c. 41), 
ss. 35, 38; Rating & Valuation Act, 1925 (c. 90), 


ss. 1, 9. 

677. Liability of borough to contribute to 
county expenses—-Where separate Jurisdiction. |--- 
Where a borough town was incorporated by 
charter, & certain members of the corpn. were 
made justices, but without powcr to try felonies, 
& the charter contained a general non-intromit- 
tant clause, wholly preventing the interference of 
the county justices within the town: —Held: 
a rate in the nature of a county rate might be 
imposed by the justices of the town, under the 
authority given by County Rates Act, 1815 (c. 51). 
—MERCER v. Davis (18380). 10 B. & C. G17; 5 
Man. & Ry. K. B. 735; 3 Man. & Ry. M. C. 138; 
81. J.0.8S. M.C. 94; 109 E.R. 580. 

Sate taa pee Kast Looe Corpn, v. Cornwall JJ. (1862), 


678. ——-~.J—-In a borough to which the 
King has granted by charter that the borough 
justices shall have exclusive jurisdiction in mis- 
demeanours, without jurisdiction in felonies, & 
that the county justices shall not intromit 
themselves within the borough; & in which a 
borough rate applicable to the purposes of a 
county rate was levied before the passing of 
County Rates Act, 1815 (c. 51), the county 
justices have no power to order the levying of a 
county rate, although, by virtue of its charter, the 
borough brings burdens upon the county.-- 
R. v. SHEPHERD (1834), 2 Ad. & El. 298; 11. Q. B. 
759,n.; 4 Nev. & M. K. B. 185; 2 Nev. & M.M.C. 
461; 41. J.M. 6.30; 111 B. WR. 135. 

Annotations :—-Refd. it. v. Wilts JJ. (1848), 11 Q. B. 748; 
East Looe Corpn. v. Cornwall JJ, (1862), 3 B. & S. 20. 
679. .|—There having been a de facto 

grant of a charter of incorporation to a town within 

a county, & a de facto grant of a separate ct. of 

quarter sessions to it, the ct. quashed a county 

rate which included that town.—R. v. BOUCHER 

(1842), 3 Q. B. 641; 2 Gal. & Dav. 737; 6 Jur. 

851; 114 E. R. 6533; sub nom. R. v. WARWICK- 

sHirE JJ., 11 L. J. Q. B. 2093; sub nom. it. v. 

BENEKER & Evxis (BIRMINGHAM CHURCHWARDENS 

& OVERSEEHS), 6 J. P. 657. 


notations :-—Consd. Graham v. Berry (1865), 3 Moo. PB. 
~ Tie R. e«. Aberavon Corpn. ( path: 


. Cc. N. &. 207. j 
i W. R. 90; R.v. New Windsor (1875), 34 L. T. 172. 


680. 3—The mayor & free burgesses 
of the borough of East Looe, who were @ corpn. 
by prescription, received a charter from Queen 
Elizabeth confirming their ancient rights & privi- 
leges, & granting others. A further charter was 
granted by James II., by which certain officers of 
the borough were to be justices of the peace in the 
borough, & were empowered to hold sessions of 
the peace, & to inquire of, hear, & determine 
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whatsoever trespasses, misprisions, & other defects 
& articles within the borough committed, which 
the justices of the peace in any county might. hear 
& determine ; so that they did not: proceed to the 
determination of any treason, murder, felony, or 
any matter touching the loss of life; with a non- 
intromittant clause to the justices of the county. 
Sessions had been regularly held by the borough 
justices; but no persons had been indicted or 
tried there, the practice being to send all offenders 
to the county gaol for trial at the assizes or 
sessions of the county; the only business done 
at the borough sessions being presentment for 
nuisances. The cast of maintaining persons so 
committed had been sometimes paid out of the 
borough poor rate. The county justices had 
never exercised any jurisdiction in the borough, 
except in the custody «& trial of prisoners sent to 
them by the borough justices; nor had the 
inhabitants of the borough ever been agsessed to 
the county rate, nor had any rate in the nature of 
& county rate been levied in the borough. By 
County Rates Act, 1852 (c. $1), 8. Of, relating to 
the assessment of county rates, the word county 
shall, in the construction of County Rates Act, 
1852 (¢. 81), mean & include any liberty, franchise, 
or other place in which rates in the nature of 
county rates may be levied, having a separate 
commission of the peace, & not subject to tho 
jurisdiction of the county at large in which such 
liberty, ete, may fie, nor contributing to the 
county rates for such county :--Held: the 
borough was within the definition given in County 
Rates Act, 1852 (c. 81), 8. 51, & was not diable to 
be assessed to the rate for the county at large.--- 
Fast Loot Coren, v. CORNWALL JJ. (1862), 3 
B.& 8. 20; 122 BL OR. 8&3) sub nom. R. uv. Kast 
Looe Cornpn,, 31 1. J. M. €. 245; 6 1, T. 718; 
26.8. P. 564; 8 Jur. N.S. PI28; 10 W. OR. 886, 

Annotation : --Distd. Wore rv. Devon Clerk of the Poace 

(1865), 6 BL &S. 7. 

681. ----- -- - Though not own quarter 
sessions.| —The parish of K.. being a member of 
the cinque port of S., was subject: to the juris- 
diction of quarter sessions o1 S., but not to those 
of the county of K., in which it was situate. In 
ISTH R., together with a portion of the county of 
K., called the added aren, was put under comrs. 
for paving, ctc., by a local Act, which provided 
that if a charter were granted to the whole district 
quarter sessions of S. should have jurisdiction 
over the added area as previously over KR. The 
Act contained a clause that whereas if a charter 
were granted the Jands in the added arca would 
cease to be liable to county rates, they should 
still continue liable for the old mtge. debt. of the 
county. In 1884 a charter was granted to the 
whol« district, which was incorporated a6 the 
boreugh of R.:—Held: that the borough of {. 
wus a borough having a separate ctl. of quarter 
seasions, & the added area from the county of K. 
was no longer liable to county rates. —ST. Law- 
RENCE OVvVERsEERS v. KENT JJ. (1887), 51 J. P. 
242; 37. LR. 519, D.C. 

682. Jurisdiction of county justices 
not excluded.}|—The proviso in 55 Ceu. 3, c. 51, 
s. 1, stating that that Act shall not give any juris- 
diction to the justices of the county over any places 
situate within the limits of any liberties or franchises 
having a separate jurisdiction, is confined to 
franchises having a separate jurisdiction co- 
extensive with that possessed by the cvunty 
justices; & where the justices of the city of B. 
had no jurisdiction by charter to try felons, it was 
held that the city of B. was liable to the county 
rate.—R. v. CLARKE (1822), 5 B. & Ald. 665; If 

LL2 
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body.} 
Dow. & Ry. K. B. 316; 1 Dow. & Ry. M. C. 77; 


106 E. R. 1334. 
— ; 30), 10 B. & C. 
Ad, Ree Hayward (1831), 6 Leg, M. C. 138. 

Refd. lt. r. Shepherd (1834), 2 Ad. & Kl. 298; East Looe 

Uorpn. v. Cornwall JJ. (1862), 3 B. & 8. 20. 

683. —-— «] —(1) Under stat. 55 
G. 3, c. 53, 8. 1, a borough cannot claim exemption 
from county rate as situate within a franchise 
having a separate jurisdiction, on the ground that 
such borough has, by charter, justices of the peace, 
coroners, a ct. of record for civil causes, & a prison 
of its own; the justices not having power to hold 
sessions or try felonies, & the charter containing 
no non-intromittant clause ; & the county justices 
having, in fact, often committed prisoners to the 
county gaol for offences done within the borough ; 
& the maintenance of such prisoners, & the 
expenses of the prosecutions, except in one 
instance, having been borne by the county. 

(2) The et. will not) presume an exemption of 
such borough from county rate by immemorial 
prescription, or a lost grant, on the ground that 
the borough has never yet paid county rate, & 
has always maintained its own bridges & gaol, 
& borne the expenses of inquisitions held by its 
coroners.— It. v. TWTAYWARD (1837), 6 Ad. & EI. 
B00 ; G1.J3.M.(. 188; 1 J.P. 213; 112 FB. R. 
226. 

684, --—-- —--~- .}] — After the passing of 
5 & 6 Will. 4, ¢. 76, the borough, being one of those 
in sched. B., did not obtain any grant of a 
separate ct. of quarter sessions. The justices for 
the borough continued to exercise jurisdiction 
therein, but not in exclusion of the county justices. 
The borough continued to maintain the bridge & 
gaol out of the before mentioned fund; & the 
borough treasurer paid out of that fund, under 
orders made at sessions & assizes, the costs of 

rosecutions for offences committed within the 
orough :—Held: the borough was liable to a 
county rate assessed by the justices of the county 
in quarter sessions..-—-R. v. Winra JJ. (1848), 
11 Q. BK. 758; 2 New Mag. Cas. 410; 17 1. J. 
ae 1065 12 3. P. 2625; 12 Jur. 496; 1161. R. 
. 











J]—B. was an ancient 
borough, having a gallows, pillory, & tumbrell, 
assize of bread & ale, estreats of writs & pleas 
of Withernam. James J. by a charter granted to 
the mayor & recorder of B. jurisdiction over 
trespasses, misprisions, & other minor offences, 
committed within the borough ; but not over the 
determination of any treason, murder, or felony, 
or of any other matter touching the loss of life 
or limb, & confirmed all privileges, franchises, 
exemptions, & jurisdictions, which the mayor & 
burgesses had ever had by charter or custom, or 
otherwise, or had lost; but the charter contained 
no non-intromittant clause expressly preventing 
the county justices from interfering with things 
appertaining to the office of the borough justices. 

e borough justices had always held quarter 
sessions, & tried felonies & misdemcanours, just 
as the county justices, & were never interfered 
with by the latter, & up to 1858 had made rates 
in the nature of coun, rates, & no county rate 
had ever been levied in B. Resps. having assessed 
B. to the county & police rates :—Held: as the 
charter contained no non-intromittant clause, the 
borough had no separate jurisdiction so as to make 
it free from liability to the county & police rates. — 
WERE v. DEVON CLERK OF THE CE (1865), 
6B.&8.7; 6 New Rep. 269; 341. J. M. C. 47; 
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11 L. T. 626: 11 Jur. N.S. 322; 122 E. R. 1100; 
sub nom. WARE v. DEVON CLERK OF THE PEACE, 
29 J. P. 100. 

686. ———.]|—-The borough of B. was 
an ancient borough, wherein, from time imme- 
morial, the borough magistrates had exercised 
all the functions belonging to the justices of county 
quarter sessions. By a charter granted in the 
time of James I., the ancient liberties of the 
borough were confirmed, subject to certain 
restrictions therein contained, but no non-intro- 
mittant clause, as to the justices of the county 
wherein B. was situated, appeared in the charter. 
The county justices had never, in fact, up to 1858, 
exercised any jurisdiction within the limits of the 
borough, nor levied any rate, in the nature of a 
county rate, upon its inhabitants. A rate having 
been made upon them :—Held: the borough did 
not come within the definition of a county, con- 
tained in County Rates Act, 1852 (c. 81), 5. 51, as 
a liberty, franchise, or place, in which rates, in the 
nature of county rates, may be levied, & not 
subject to the jurisdiction of the county at large, 
in which it may lie, nor contributing to the county 
rates for such county, inasmuch as the charter 
contained no non-intromittant clause, & the 
existence of such a clause could not be presumed ; 
& the justices of quarter sessions were therefore 
justified including the borough in the assessment of 
the general county rate.-—R. v. BRADNINCH CORPN. 
(1865), 13 W. BR. 3138. 








87. ——— Presumption of immemorial pre- 
scription.]|—R. v. HAYWARD, No. 683, ante. 
688. Expenses of sessions — Quarter 





sessions borough.}|—-The exercise by a county 
council of the powers conferred on them by 
Local Government Act, 1888 (c. 41), s. 6, of pur- 
chasing or taking over existing bridges not then 
being county bridges, or erecting new bridges, or 
maintaining, repairing, or improving any bridges 
so purchased, taken over, or erected, is a purpose 
for which quarter sessions of the county were 
authorised to incur cost within Local Government 
Act, 1888 (c. 41), 5. 35 (2); & consequently a 
quarter sessions borough, not being a county 
borough, but containing a population of ten 
thousand or upwards, which, by reason of its 
liability to repair the bridges within the borough, 
was at the passing of Local Government Act, 
1888 (c. 41), exempt from contributing to the 
costs of the then existing county bridges, cannot be 
assessed to county contributions in respect of costs 
incurred by the county council in the exercise of 
any of the above-mentioned powers.—BwurRyY ST. 
EpMUNDS CoRPN. v. WerEsT SUFFOLK COUNTY 
Counci1, [1898] 2 Q. B. 246; 67 L. J. Q. B. 750 ; 
718 L. T. 624; 62 5. P. 486; 47 W. R. 163 14 
T. L. R. 436; 42 Sol. Jo. 523, D.C. 

-|] — Sce MAGISTRATES, Vol. 
XXXIII., p. 382, Nos. 913, 014. 

689. County borough.}]— When a new 
county borough is created by separation of the 
borough from the county the financial adjustment 
between the borough & the county must not 
include compensation from either to the other for 
the loss of a contributing area. 

Upon the true construction of Local Govern- 
ment Act, 1888 (c. 41), the meaning of s. 32 is not 
that the entire tinancial position of the county & 
the county borough is to remain the same relatively 
to each other, but that it is to be so as 
the distribution of the Exchequer contributions ; 
& that in adjusting the financial relations between 
the two bodies an equitable provision shall be made 
for imposing upon each its fair share of the burden, 
which was a joint burden & is no longer to be 
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joint.—-WEst HarTLEPOOL CorPN. v. DURHAM 


County CounciL, [1907] A. C. 246; 76 L. J. K. B. 
859; 97 L. T. 114; 715. P. 385; 23 T. lL. R. 
576; 51 Sol. Jo. 550; 5 L. G. R. 854, H. L.; 


revsg. 8. C. sub nom. Re DuryuHam Country CouNCcIL 
& West HarTLEpooL Country Borovuan, [1906] 


2K. B. 186, C. A. 


Annotations :-—Refd. North Riding Count 
wiceleebrough County B. C. (1912), 11 L. G 
Glamorgan u 
Tamworth Union, Same v. eriden nion, Same v. 
Bromsgrove Union (1916), 116 L. T. 312. 


690. 





borough, without words of exclusive jurisdiction, 


does not exclude the county justices from rating 


the district to a county rate. 
Where by charters Edward IV. & Henry VII. 


to the borough of Leicester, the borough justices 


have exclusive jurisdiction within the borough, 
with a non-intromittant as to the county justices ; 
& by another charter, Elizabeth, all houses, etc., 
within the parish of St. Mary, in Leicester, are 
pu under the government & jurisdiction of the 


orough justices, saving to all persons their rights 


& jurisdictions :--- JTeld : the justices for the county 
of Leicester might well impose a county rate upon 
a part of the parish of St. Mary, which lies within 
the county, & not within the borough.— -BATES v. 
WINSTANLEY (1815), 4 M. & S. 429; 105 I. RH. 
892. 

Annotations :—Refd. Arnold vr. Gaussen ( 
RR. v. Monck, etc., Berkshire JJ. (187 
KR. v. New Windsor (1875), 1 Q. B.D. 152. 
. Chapman (1841), 8 M. & W. 1. 

691. — — —— ——.]—Before 2 & 3 Will. 4, 
¢. 64, the borough of W. did not. contribute to the 
county rate. Municipal Corporations Act, [836 
(c. 76), 8. 117, provided that every borough which 
in whole or part contributed before 2 & 3 Will. 4, 
c. 64, to the county rate should still contribute. 
A part of a parish which contributed to the 
county rate was added by those Acts to this 
borough for all purposes :—Hfeld: the borough of 
W. was lable to contribute to the county rate in 
respect of the part so added from the parish.- 
R. v. MonCK (1877), 2 Q. B. D. 544 3 46 L. J. MLC. 
251; 36 L. T. 720; sub nom. R. v. Bens JJ., 
42 J. P. 196, C. A. 

692. Where borough Hable.|— By a 
local Act passed in 1874 the limits of the borough 
of Middlesbrough were extended. By sect. 20 
of that Act it was enacted that the extended arca 
shall be exempt from all county rates save only in 
respect of the purposes for which any county rates 
are now leviable within the cxisting borough. 
At the time of the passing of that Act general 


1853), 8 Exch, 463 ; 
5), 24 W. RR. 2485 
Mentd. hutter 








Council 
t . R. 125: 
nty Council ». Cardiff Corpn. & Swansea 
am Union wv. 


In respect of added area — Where 
borough exempt.|—A charter grantiny jurisdiction 
to borough justices over a district not within the 
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rates were leviable within the existing borough 
for all purposes for which general county rates 
could be levied in any part of the riding. By 
Highways & Locomotive Amendment Act, 1878 
(c. 77), 8. 13, any road which has ceased to be 
a turnpike road in manner described by the Act. 
shall be deemed to be a main road, & one-half of 
the expense incurred by the highway authority 
in the maintenance of such road shall be con- 
tributed out of the county rate :-—Held : as within 
the borough existing at the time of the passing of 
the local Act general county rates were leviable 
for all purposes, the saving of such liability 
rendered the exemption in sect. 20 inoperative ; 
& the inhabitants of the extended area of the 
borough were not: exempt from liability to pay 
county rates for the maintenance of a road under 
Highways & Locomotive Amendment Act, 1878 
(ce. 77), s. 13.-~- MIDDLESBROUGH OVERSKEERS 0. 
Norti Ripina JJ. (i884), 12 Q. B.D. 2303 32 
W. RR. 671, C. A. 

693. —--— ---—- Exemption under local Act.|-- 
Sr. LAWRENCE OVERSEERS t. KENT JJ., No. O81, 
ante, 

694. Parish of rating authority in two counties-- 
Proportionate lability of each part of parish.|--- 
Before 1856) Deeping St. Nicholus was) extra- 
parochial, & for secular purposes waa situate partly 
in I. county & partly in K. county. In that 
year an Act) was passed which provided that. 
Deeping St. Nicholas should) form a parish «& 
be deemed to be altogether in Ib. & that the 
laws for the time being in force for the relief 
& employment of the poor in Hnyland should 
be executed & put in force within the parish in 
like manner as in other parishes 5; but a proviso 
was added that the county rate should continue 
to be paid & payable to the respective treasurers 
of the said rates for K. & H., within which the 
lands were situated. ‘The yuardians of the union 
in which the parish was situated received precepts 
for county rates from the county councils of FL. & 
K., & issued a precept. to the churchwardens for 
rates, including the county rate, Pith. claimed 
that the county rates for HE. & K. ought not to be 
paid by a rate levied equally on the whole parish, 
but. that each part of the parish should pay its 
respective share to its own county: Meld: 
County Rates Act, [852 (¢. 81), was incorporated 
in the Act of 1856, & County Rates Act, 1852 
(ce. SL), 8. 34, applied; the rating powers of 
the respective justices were preserved by the 
proviso ; & each part. of the parish must pay the 
county rate only of the county in which it was 
situated.—A.-G. ot.) Denping Sr. NICHOLAS 
(CHURCIIWARDENS & OVERSEERS) (1802), 2 DD. J. 
Ch. 188; 68 L. T. 278; 57 5. PP. 196; sub nom. 
A.-G. v. GRAY, 37 Sol. Jo. 8t. 
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RATES AND RATING. 


Part ||._—Basis of Assessment. 


Sect. 1.—GENERAL PRINCIPLES. 
SuB-SEcT. 1.—IN GENERAL. 
Sec, now, Rating & Valuation Act, 1925 (c. 90), 


ws. 2 (3), 20 (1), 22. 


695. Rate on estimate of net annual value.|—- 
a railway passes through 
parishes, the poor rate to be imposed in respect 
of it, in any one parish, ought, under Poor Relief 
Act, 1601 (c. 2), 8. 1, & Parochial Assessments 
Act, 1836 (c. 96), 8. 1, to be calculated on the 
parochial principle ; that is, on the gross profits 
earned by so much of the railway as lies within 
therefrom the expense 
incurred in respect of that portion of the railway, 
when such profits & deduct?ons can be ascer- 
taincd: & not on the mileage principle, that is, 
by deducting the expense of the whole line from 
the gross profits of the whole line, & assessing at 
a sum bearing the same proportion to the re- 
mainder, so ascertained, as the Jength of the 
railway within the parish does to the length of 


(Ll) Where 


the parish, deducting 


the whole line. 


(2) A deduction from the gross profits ought to 
be allowed in respect of the average annual 
depreciation of the permancnt way, though no 





a anlinememsesmaaiene ee es anaes eeermemimen: 


PART II, SECT. 1, SUB-SECT. 1. 


695 $. Jeateon estinutte of net annial 
value.J--A byo-law imposing a rato for 
county purposes, to be levied on the 
actual value of taxable property in the 
county, is not objectionable, though in 
Villages, etc., the taxes are directed to 
be Jevied on the annual value, for such 
(rection js intended only to apply to 
rates imposed for their own purposes. 
- GHIERSON 1 COUNTY OF ONTARIO 
(1852), 9 U. C. Wt. 623.—CAN. 

695 ii. —--—-.] - CALEDONIAN Ty. Co. 
? JAANARKSIIRE ASSESSOR (1896), 23 
R. (Ct. of Sons.) O91: 33 Se. L. 1. 541; 
38. L. T. 333.—SCOT. 

695 ili, ——.]—- Buraikan Har- 
nour Co. » GAicorak (1906), 8 FL (Ct. 
of Soxs.) 982.—--SCOT. 

b. Whether Crown grants reatrictiona 
considered.}—1n valuing land granted 
by tho Crown to any person or cor- 
porate ite be the municipal council 
inuet take Into consideration all the 
restrictions & conditions of such Crown 
grants.— DISNEY v. WILLIAMSTOWN 
Corrn. (1889), 16 V. L. BR. 59.— AUS. 

c. Return of land as non-resident — 
Whether treasurer authorised to sub- 
divide property for assessment purposes. | 
~—BROOKS t. CAMPBELL (1866), 12 Gr. 
520.—CAN. 


d. Aaseasment for poll taz.)--An 
asscaammont for on tax, if not fixed by 
@® particular atatuto, must be ono- 
elahth of the amount ordered to be 
assessed, according to 1] Rev. Stat. 
a. 53, a. 11,—-kz p. SHARKEY (1872), 
N. B. Dig. 7.—CAN. 

e. Gain over loss made tn fiscal year.) 
~——The tax inposed by New Brunswick 
Act, 31 Vict. co. 36,8. 4, upon “ income ”’ 
is loviable in respect of the balance of 
gain over loss made in the fiscal year, & 
where no such balanoo of gain has been 
made there is no income or fund which 
ja capable of being assossed .— LAWLESS 
v. SULLIVAN (1881), 6 App. Cas. 373, 
}. C.— CAN. 

{. Blust bc uniforin asacamncit,}— 
Chinese Regulation Act, 1884, s. 14, 
providing * no free mincr’s certificate 
shall be iasued to any Chinese excopt 
on payment of fifteen dollars,” the fee 
for such oertificate for other classes 
being five dollars, was unconstitutional 





repairing it. 


sum is annually set apart for the purpose of 


(3) By a statute, local & personal, public, it 
was enacted that each of two railway cos., L. & S., 


should have the free use of a given portion of the 


other’s line. 
several 


The portions of the respective lines 
lay in different parishes :—Held: each co. was to 
be rated for the value of the given portion of its 
own line, at the amount which the other would 
have had to pay if it had hired the right of using 
such portion, & no deduction was to be made for 
a supposed rent paid for the corresponding case- 
ment on the other’s line. 

(4) By a railway Act, the co. were bound to 
make up accounts of receipts & expenses every 
June 30 & Dec. 31 & lay them before the pro- 
prietors; & separate accounts of rates & tolls, 
for cases where the co. were & were not carriers, 
were to be kept, which might be inspected by the 
officers of the parishes through which the line 

assed. The co. made up accounts to June 30. 
n Nov. of the first year a poor rate was laid. 


Between those days the working expenses in- 


creased :—Held: 
ascertained this fact, ought to take it into con- 
sideration in making the assessments & the co. 


the parish officers, having 





as imposing an unequal & differential 
tax on a class.—R. v. GOLD COMR. OF 
VicroRiA District (1886), 1 B. C. R. 
rt. 2 260.—CAN. 

g. --—.|}— Under the authority given 
to municipal corpns. to fix the rate or 
rent to be paid by cach owner or 
occupant of a building, etc., supplied 
by the corpn. with water, the rates 
{inposed must be uniform.—A.-G. OF 
CANADA ?. TORONTO Crry (1892-93), 
23 8. C. lt. 514.—CAN. 

h, -——-.]}--Ciry or HAMILTON ¥%. 
HAMILTON DISTILLERY Co., CITY OF 
HAMILTON 0. HAMILTON BREWING 
ASSOCN. (1907), 38 S. C. R. 239.—CAN. 

k. j-—Fte Stratucona & Enp- 
MONTON & STRATHCONA LAND SYNDI- 
CATE (1910), 15 W. L. TR. 254.—CAN. 


I. -|}—EAS8TVIEW PUBLIC SCHOOL 
BOARD v. TOWNSHIP OF GLOUCKSTER 
(1917-18), 41 O.L. R. 327; 40D. L. 1. 
707 P 13 O. WwW. N. 205.—CAN. 


m. ——.]—-The provisions of City 
Act with regard to assessment of 
businesses should be construed & 
carried out as far as possible with uni- 
formity & equality. nceessions should 
not be granted to one ratepayer to the 
projudice of another, nor should one 
olass of business be favoured at tho 
expense of other businesses of a similar 
Class.—- "WEYBURN HARDWARE & Fur- 
NITURE Co. v. Crry oF WEYBURN & 








MCKINNONS, Lrp. (Sask.), [1919] 2 
W. W. RN. 42.—- CAN. 
n, -~-~—.}-- BIFROST MUNICIPALITY 


v. Hovanton, (1918] 1 W. W. RR. 797 ; 
a L. R. 650; 28 Man. L. R. 484.— 


0. -}-—-PoLLoK (1861), 24 Dunl. 
(Ct. of Sess.) 1457.—SCOT. 


. Previoua year’s income—Person 
resident in municipality in previous 
-}—-LAMONTAIGNE & BECKER vt. 
OWN OF MACLEOD (1901), 5 Terr. 
L. R. 199.—CAN. 


q Statute labour.}—Asscssinent Act, 
s. 109, which in effect provides that if 
the assessment is for more than 200 





acres the statute labour shall be rated | 


& chained against cvery soparate lot 
or according to its assessed value, 
ie rative, & not merely directory. 
Whore therefore, on an seacsesment of 


600 acres, instead of the amount 
chargeable a st the several lots 
owned by pltf. being rated & charged 
against each Jot, a bulk sum was 
assessed for statute labour & charged 
against the whole of them, the assess- 
ment was held invalid.—WAECHTER bv. 
PINKERTON (1903), 6 O. L. R. 241; 2 
oO. WwW. R. 645.—CAN. 


r. ‘' Fair actual value.’’?}—GR1ERSON 
v. EDMONTON (Alta.), [1917] 2 W W.R. 
1138.-—CAN. 

t. .)—--Assessment Act, R. S. M. 
1913 (ce. 134), a. 29, which provides 
that: “in citics, towns & villages all 
real & personal property may 
assessed at less than actual value or in 
some uniform & equitable proportion 
of actual value, so that. the rate of 
taxation shall] fall equally upon tho 
Baine . . .”? does not authorisc an 
asseasmicnt of land in excess of its 
actual value. — ARCHIEPIRCOPALE 
CATHOLIQUE ROMAINE DE ST. BONI- 
FACE CORPN. 2. TRANSCONA (Man.), 
[1918) 1 W. W. RR. 347; 39 D. L. ht. 
148; 568. C. R. 56.—CAN. 

uU. -]— Re MUNICIPAL ACT, 
GATES’ CasE (B. C.), [1918] 2W. W .R. 
930.—CAN. 


x. -)~-Ontario Assessment Act 
requires that ‘‘ land shall be assessed 
at. its actua !value ”’ & by another pro- 
vision the Ct. of Revision “ may, in 
detormining the value at which any 
land shall agscascd, have reference 
to the value at which similar land in 
the vicinity is asscssed *’ :—Held: the 
dominant & controlling factor to deter- 
mine the assessment is the actual value 
of the land.—DRkEYFUs r. Royps, 
[1921) 1 W. W. R. 769; 615. GC. R. 
326.—CAN. 














Y. -}—Under Town Act of Sas- 
katchewan, s. 392, land must be 
aascesed at its fair actual value. If the 
difference between that value & a 
higher assessed value is substantial, or 
if the assessed value, while not sub- 
stantially in excess of the true value, 
is not an equitable asscasment com- 
ared with tho assessment of similar 
and in the vinattoor ct. will reduce 
it. The domina r in 
assessment is the « fair actual value 
of the land.—Canapian Paciric Ry. 


Part II.—Basis 


were not precluded from insisting upon it, either 
by the above provisions or by Railways Clauses 
Consolidation Act, 1845 (c. 20), s. 107.—R. v. 
Lonpon, Bricuton & Sours Coast Ry. Co. 
(1851), 15 Q. B. 3138; 6 Ry. & Can. Cas. 440; 
aaa ea as te gta J. M. C. 124; 16 
. T. O. 8S. : - P. 240; 15 . 372 5 
117 E.R. 477. oo ey ere 
Annotations :— As to (1 .S. E. Ry. v. : 
hg 3 E. & B, {pr ; @. hk. ye Tintern Omen 
1866), L. R. 1 9: B. 666; East London Ry. v. White- 
church (1874), L. R.7 H.L.81; London United Tramways 
(1901), Ltd. v. Brentford Union Assmt. Com. (1907) 
L. T. 528; G. C. Ry. ©. Banbury Union, Shettield 
Union v. G. C. Ry., (1909] A.C. 78: Jones v. West Derby 
Union (1911), 75 J. P. 375; G. W. & Met. Rys. v. Kensing- 
Ath ae Com, Same i: Hanimersmith Aseint, Com, 
« Ae s i “4 
eee 8 to (2) Refd. R. v. G. W. Ry. 
696. Allowance in respect of empty & 
unoccupied houses.}-——Under County Rates Act, 
1852 (c. 81), a committee of the justices at quarter 
sessions May prepare a basis or standard for fair 
& equal county rates, such basis or standard 
to be founded & prepared rateably & cqually, 
according to the full & fair annual value of the 
property, etc., rateable to the relicf of the poor in 
every parish, etc., & it is enacted, that for the 
purpose of preparing any such basis or standard, 
the words full & fair annual value shall be taken 
to mean the net annual value of any property as 
the same is or may be required by law to be 
estimated for the purpose of assessing the rates 
for the relief of the poor. 
The committee of the justices of Middlesex, 
under County Rates Act, 1852 (c. 81), prepared a 
basis for the county rate, & made a uniform 





Co. vt. BREDENBURY Town (Sask.), 
[1922] 3 W. W. R. 960.—CAN. 

d. Contract madic not to impose 
business far.J—Tbhe amendment by 


Sessions in fixing 


neighbourhood. |—'The Ct. of Quarter 


buildings in an appeal fram the comr. 
of valuation should not have regard to 


OF ASSESSMENT. 519 
deduction for the entire county of 23 per ce 
for empty & unoccupied hisiiace: In tp ee 
of Hammersmith the actual average percentage 
for empty & unoccupied houses was 14 per cent., 
& the parish claimed to have that deduction 
made, whereby their assessment. would be reduced 
from £77,805 to £066.913:—Held: the parishes 
were not entitled to any deduction in respect. of 
empty & unoccupied houses.—R. +. ITAMMER- 
SMITH OVERSEERS & INHARITANTS (1859), 38 
L. T. O. 8. 1838: 7W.R. 624; 285. P. Jo. 387. 


Annotations :—Apld. R. rv. Malden (1862), L. Ro 4 Q. B 
ia ome ii e. City of London Asamt. Com., oer} 


SUB-SECT. 2.—ANNUAL Run, 
A. In General. 
See, now, Rating & Valuation Act, 1925 (c. 90), 
99 


697. Additional sum pald for services-—- Added 
to rent reserved.|-——The owner of a block of 
artisans’ dwellings, consisting of separate tene- 
ments, the aceess to which was by means of a 
common stair, let the tenements upon the terms 
of the tenants paying a certain weekly sum by 
way of rent, & also a further sum for the lighting 
& cleaning of the common atair:— Held: for the 
purpose of arriving at the gross value of the 
tenements under Valuation (Metropolis) Act, 
1860 (c. 67), the sum paid for lighting & cleaning 
the stair must be added to the rent. reserved.— 
Penien v. St. SAVIOUR'S Unton, [1900] 1 Q. B. 


Upon pre-war rater d& prices.) -Wrin 
of ot GLASGOW ASSRASOR, [1927] S.C. 
476. ~ SCOT. 


r. Ierection of new buildings.) -1n the 


the valuation 


1916, c. 33, of the charter of deft. cit 
held not to entitle it to impose a bust- 
ness tax upon pltf. co. contrary to a 
contract made prior to the amendment 
whereby the city had agreed to mit 
the co.'s assessment to a fixed amount. 
—HEDLEY SHAW MILLING Co. 1. CITY 
OF MEDICINE Hat (Alta.), [1918] 1 
WwW. WwW. Rh. 754.—CAN. 

e. Assessed as lessee of ‘‘ mineral 
rights °—- Assessment substantially based 
on value of coal rights——Lessee having no 
intercst in coul right.}--A lessee of the 
Crown of the natural gas & petroleum 
ofl righta may be assessed for taxes 
under School Assessment Ordinance, 
C. QO. 1915, c. 105, as amended in 1917, 
ec. 43, in respect of his interest. Where, 
however, such lessee was assersed on 
the ** mineral rights ’’ & the entry in 
the assessment roll was made in that 
manner, the amount of the assessment 
having been substantlally arrived at on 
the basis of the value of the coal rights 
as well as of the gas & oil righias, the 
asacesment was held to be invalid.— 
BARNWELI CONSOLIDATED SCHOOL 
District No. 15 v. CANADIAN WESTERN 
NATURAL Gas Licnt, HEAT & POWER 
Co. (Alta.), [1922] 3 W. W. R. 300; 69 
D. L. Rr. 401.—CAN. 

i. Whether equalisation board have 
absolute diacrection—To 


fix value of 
lands for assessment purposes.}-—The 
equalisation board, provided for by 


999 Gono upset Revenue Act, R. 8. A., 
1922, c. 40, cannot use an absolute dis- 
cretion in fixing the value of lands for 
assessment purposes, but must aasess 
them acco to the provisions of 
the appropriate Act named in the 
schedule, & at their actual cash value, 
& subject to the other provisions of 
whichever is appropriate of the different 
Acte mentioned. Re Sopa LAKE A&- 
akeeMeNnr & Martnus (Alta.), (1923] 3 
W. Ww. R. 19.—CAN. 

g. Valuation of other buildings in 


the valuation of other buildlugs jn the 
nekghbourhood.—VALUATION COs. vr. 
ANDERSON, [1922] 2 1. R. 202.~— IR. 

h, ~—--.}] -—-Griasaow Jro~ Co. (1873), 
1] Macph. (Ct. of Sens.) 989.- SCOT. 

Kk, mJ  MSSANNETR of. ATIRLENG 
ASSERSOK (1882), 10 Re (Ct. of Sess.) 
32; 10 Se. L. RR. 590.~ SCOT. 

lL ----. J -C LARK ov. LANARKAIUIRE 
AXHESNOR Seda 3°04. (Ct. of Sess.) 
455; 38 Se. L. RR. 489.--SCOT. 


m., ——.}—JENNER (CHARLES) & 
Co. wm Epinspurcn ASKESSOR, [1908] 
S.C. Gol: 45 Se. L. R. 4035 15 


S. L. T. 917.—S8COT. 


n. Sale of mill at reduced fiyure— 
After previous ineffectual attempts at 
sale.|-——After a mil) bad been cxpused 
four times unsuccessfully for sale, it 
was sold by private bargain by 4 
trustee for creditors at a much redteed 
tigure :-——/feld : the price so obtained 
could not be taken as the basis of 
valuation upon which ty assess tho 
true yearly value, & valuation for one 
year fixed at a figure arrived at by 
taking #1 per loom aa Lhe vearly value, 
—CRAIKS, LTb. v. FORFAR ARYEHSOK, 
(1909) S. C. 658: 46 Be. TL. Re 438; 
{1909] 18. L. T. 209.—8COT. 


o. Right of valuation commitlre-——To 
roceed on facts within their mon know- 
erlae.}-——A valuation committee are not 
entitled to proceed upon facts not ad- 
mitted or proved, but stated by them 
to be within their personal knowledge, 
unless these facta are public matters 
or matters of common knowledge.-— 
MOYES ©. PERTH ASHESSOR, HEID »v. 
PERTH ASHESSOR, HORERTHON v. PERTH 
AASSRHAOR, [1912] 8. C. 761.—8COT. 
p. Strike of miners— Whether affecting 
a raluation. \— ANSTRUTHER's 
TRUBTRES v. LANARKAHIRE ASSESSOR, 
(1927 ] Ss. C. 435.—8COT. 


q. Valuation of engineering worke— 


valuation, for the purpose of asacra ly 

h Jandord’s rate, of owen y Stata 

within a municipal ty incorporated 
under Municipal Act, 1882, the vatuator 
is entitled to add to the value of the 
land that of the tinmovable buildings 
erectad thereon & acceding to the soll, 
irrespective of the conditions under 
which such Jand & buildings are 
occupied by the tenants of the owners 
of the soll.-- LONDON & Souvit AFRICAN 
EXPLORATION Co., Dro. rm Diacons- 
FIELD MUNICIPALIFY (1584), 6 HE ©. 
138.—-8S. AF. 


PART II. SECT, 1, SUB-SECT. 2,—-A. 


t. Whether grosa rents received.}-— ie 
WINNIPER CHARTER, /fte  FRARKI'S 
ArreaL (Man.), (1826) 3 1 0D. 1. 408 ; 
[1926] 2 WwW. WwW. t. 358. - CAN. 


a. --— .} He MITCHELL INNES 
(1875), 4 4. (Ct. of Sesn.) 1147.~ 8COT. 


b. ---~-- J)--BURNTISLAND Of COo., 
Lrp. . Fieve AmREMNOK (1896), 23 1t 
(C1. of Bent.) O83: 33 Re. Li. Wt. 488 | 
3S. L. T. 279.- SCOT. 

C. ree A Jandiord who, under 
Increase of Itent & Mortgage I[ntercat 
(lteutrictions) Act, 1920, waa = em- 
powered to make an inereass = of 
40 per cent. on the rent which be had 
previously received, abstained from 
exercising the power Be ola him by 
the Act, & continued to sccept the 
amount of rent formerly puid. The 
axacasor Claimed that the valuation 
ought to be fixed at the amount at 
which the rent would have stood if the 
authorised incrcase of 30 per cent. bad 
becn nade: --Z/eld 2 in the absence of 
proof that the landlord could have 
suocesafully exacted a higher rent. the 
assessor was bound, under Valuation of 
Lands (Scotland) Act, 1854, #. 6, 
enter in the roll the rent at which the 
subjects were actually let.— ANDERAON 
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Sect. 1.—General principles: Sub-sect. 2, A. & B.) 
138; 69 L. J. Q. B. 139; 81 L. T. 683; 48 W. R. 


186; Ryde & K. Rat. App. 33. 


Annotation :~--Reld 
{1907} 2 K. BB. 323. 


698. Increase of Rent & Mortgage Interest 
(Restrictions) Act, 1920 (c. 17)—-Not considered in 
estimating rental value.}|—(1) In arriving at the 
valuation for the purposes of Valuation (Metro- 
polis) Act, 1869 (c. 67), of a hereditament to 
which above Act applics the maximum gross 
value to be assigned to that hereditament is not 
limited to the standard rent of the hereditament 
together with the additions thereto permitted by 


above Act. 


(2) Above Act is not to be taken into account 
in determining the valuation for rating purposes 
of the hereditaments to which it applices.— POPLAR 
METROPOLITAN BokouGH ASSESSMENT COMMITTEE 
v. Ronenrs, [1922] 2 A. ©. 93; 91 LL. J. K. B. 
449; 1273. T. 989; 863. P. 1387; 38 T. L. BR. 
20 L. G. R. 3173 2 
revag. S.C. sub nom. ROBERTS 


499; 66 Sol. Jo. 386; 
B. ht. A. 858, HL. Ju. ; 


v. Preesiues Assesson, [1921) S. C. 605. 
— SCOT. 

d. /fouse let into separate anpart- 
ments. J—R.oo»o BELFAST CoRPN. & 
RecorpeR, [1904] 2 1. BR. 3743; 38 
1. Ju. 7; 108. - IR. 

e. BUCHANAN (1874), 4 It. 
(Ct. of Sess.) 1145. ~SCOT. 

f. Sir furnaces assesscd—-Only four in 
blast - Whether assessor's valuation cor- 
rec.) -CARNKROE LRONWORKS (1868), 
111 Macph. (Ct. of Sess.) 980.— SCOT. 


&. Houses built for sale d& not 
or lelting.| -- MACFARLANE (1872), 1t 
lacph. (Ct. of Sess.) 985; 44 Se. Jur. 

h. cfddition to rent to fix valuation— 
Cost of fencing  jarm.}—HAMILTON 
(ISK1), OO. (CL. of Sons.) 1245.—SCOT. 

ke - > Cost of machinery. J—TnoM- 
HON ot. RENFREWSHIRE ASSESSOR 
(1883), 10 RR. (Ct. of Sess.) 500; 20 
Be. . RK. 322.- SCOT. 

1, ---- Rent cavering several houaca— 
Housce let at inereased rents.|—-LAW- 
HON'S REPRESENTATIVES, ETC. 0. EDIN- 
BURGH ASSESSOR (1883), 10 KR. (Ct. of 
Sess.) 663 5; 20 Se. L. ht. 432.—SCOT. 


m. —-- Erection of buildings— Leasee 
mot bound to ercct.J——Where the tenant 
of premises under a lease not excceding 
twenty-one years puts up additional 
buildings without being under an 
obligation to do so in the lease, & it is 
not disputed that. the aubjecta were 
bond side let for a yearly rent con- 
ditioned as their fair annual value, 
the additional buildings are not to be 

ken tnto aceount in assessing the 
annual value of the subjects. —GOosNnKeLL 
(lot Gur hbe one (1883), 10 R. 

» OT Sess.) 665 3 20 Se. L. RK. 431.— 
COT L 431 


1 apenas oe 
» 


nn. —— —— ——,.!} — Additional 
buildings erected by tho tenant under 
® Icase for a period not exceeding 
twenty-one years, which contains no 
obligation on the teuant to erect such 
buildings or to pay rent. therefor, do 
hot. increase the valuation of the sub- 
ects leased.—GLASGOW ASSESSOR v. 

ORTH Harish Ry. Co. (1884), 11 KR. 
acon Sess.) 662; 21 Se. L. R. 397.— 


.- 








-}— Where a tenant. 
of subjecta bond fide lot under a lease 
hot exoceding twenty-one yoars for a 
fair annual rent erects§ additional 
buildings during the ourrency of his 
lease, being under no obligation to do 
ree egies buildings are not to be taken 
into account in the annual 
value of the subjects. MORRISON'S 


RUSTEES v. COATBRIDGE ASSESSOR 
(1893), 20 IR. (Ct. of Sees.) 616; 30 


. Western v. Kensington Assmt. Com., 


RATES AND RATING. 


25, C. A. 
Annotations : 
2K. B. 490 


8. 22. 





700. 


Sc. L. R. 610.—SCOT. 

p. No addilional rent paid 
for buildings.}—NortTH BRITISH Ky. 
Co. v. LEITH ASSESSOR (1884), 11 Hh. 








q. —— —-— Covenant to erect build- 
ings.}—GOSNELL v. EDINBURGH ABS- 
BESSON (1885), 12 It. (Ct. of Sess.) 571; 


22 Sc. L. It. 367.—SCOT. 

r. ——-.}—PaTRICK v. REN- 
FREWSHIRE ASSESSOR (1890), 17 KR. 
jcieat Sess.) 852; 27 Se. L. Rt. 610.— 








Farm.|—IRVINE 1. 
ABERDEENSHIRE ASSESSOR q 807), 24 
Rh. Sie of Sess.) 741; 34 8c. L. hR. 632. 


t.-—— 


wre; 


u. —— Consideration given for new 
leasea.J}—KILMARNOCK ASSESSOR Ut. 
M'‘NALLY (1887), 14 R. (Ct. of Sess.) 
582.—SCOT. 

y. ‘* Consideration other than rent ’’ 
—Power to make improvements.)— 
PRESTONGRANGE COAL & FIUREBRICK 
Co., LTp. v. HADDINGTONSHIRE ABSES- 
BOR (1887), 14 R. (Ct. of Sess.) 589; 
24 8c. L. lt. 452. COT. 

Z. Erection of circus d& build- 
ings.| — MARTIN v. LEITH ASSESSOR 
Vieng 16 KR. (Ct. of Sess.) 799; 26 

c. L. R. 531.—SCOT. 

aa. Relationship.)—-Where two 
houses were let on lease to relatives at 
rents below the maximum allowed 
under Increase of Rent & Mortgage 
Interest (Restrictions) Act, 1920 :— 
Held: mere relationship between 
owners & tenants did not entitle the 
assessor to displace the leases as the 
measure of valuation, but that sub- 
stantial inadequacy of rent must be 
proved.—SMITH v. EDINBURGH A&SSsES- 
SOR, INGLIS v. EDINBURGH ASSESSOR, 

bb. )}—FIFE (DUKE) tv. EKLGIN 
ASSESSOR (1891), 18 R. (Ct. of Sess.) 
941; 28 Sc. L. R. 625.—S8COT. 

oC. .}—Where a loase contains in 
addition to the rent considerations 
of a comparatively trifling character & 
capable of valuation, & where the rent 
added to those considerations in bond 
fide conditioned as th 














e fair annual 
value of the lands, the proper mode of 
valuing the lands is not disregard 
the lease altogether & value the 
subjects as they stand, but to value 
the considerations & add their yoarly 
the rent.—MAacDONALD, 
Co. v. GLasGOoW ASSESSOR 
{1899), 20 R. (Ct. of Seas.) 624; 30 
° L. R. 615.—8COT. 
dd. ——--.}—LIVERPOOL, CHINA & 
InpDIa TkKa Co., Lrp. ct. EDINBURGH 


value to 
FRASER 


699. Rent reasonably expected 
thetical tenant—Not rent actually paid.j—R. v. 
SKINGLE (1798), 7 Term Rep. 549; 1 Bott, 189; 
101 E. R. 1126. 


Annotations :—Refd. R. v. Capel (1840) 
Poplar Assmt. Com. v. Roberts, (1922) 2 A. C. 93. 





v. POPLAR ASSESSMENT COMMITTEE, [1922] 1 K. B. 


—Generally, Refd. Biddle v. Morris, [1924] 
. B. ; Slaytor v. Newcastle-upon-Tyne Assmt. 
Com., {1926] 1 K. B. 172. 


B. Hypothetical Rent. 
See, now, Rating & Valuation Act, 1925 (c. 90), 


from hypo- 


12 Ad. & El. 382 ; 


.]—In assessing premises to the 


relief of the poor under Parochial Assessments 
Act, 1836 (c. 96), s. 1, & Union Assessment Com- 
mittee Act, 1862 (c. 103), s. 15, overseers should 
proceed on the estimate not of the rent actually 
paid for the premises by the occupier but of the 
rent at which they might reasonably be expected 
to let from year to year. 
the parish of B., were let at a certain sum annually. 


Three farms, situate in 


ASSESBOR (1906), 8 F. (Ct. of acee) 


4923; 43 Sec. L. R. 303; 13 8. L 
768.—SCOT. 
ee. ent stuted in  Ilrase.J—-HOPE 


(1860), 24 Dunl. (Ct. of Sess.) 1453.— 
SCOT. 


f. -/—-WALKER (1862), 24 Dunil. 
. of Sess.) 1453.—SCOT. 


f 
(Ct 
Eg. ——.}—PERTH Crry (1871), 11 


hh. ——.]}—M‘LACLAN v. AYR AS8- 
SESSOR (1897), 24 R. (Ct. of Sess.) 734 ; 
: mC. a ry } 7 4 Ss. L. L; 297.— 
SCOT. 

kk. ——-.J—SHIEL v. HAWICK ASSES- 
BOR (1898), 25 R. (Ct. of Sess.) 592; 
35 Se. L. R. 665; 5S. L. 1. 331.— 


ll. -}—The rent stipulated in an 
oral lease between brothers fell to be 
entered in the valuation roll as the 
annual rent or value of the subjects.— 
BOWMAN v INVERBERVIF ASSESSOR 
(1900), 2 F. (Ct. of Sess.) 607.—SCOT. 

mm. -}—CaDzow COAL Co., 
LTp. v. HAMILTON ASSESSOR (1905), 7 
F. (Ct. of Seas.) 413: 42 Sea. L. RR. 502; 
128. L. T. 828.—SCOT. 


nn. --—-Bisuor v. PAISLEY As- 
SESSOR, {1910} S. C. 821.—SCOT. 

oo. Spinning mill not worked—Owner’s 
conveniencc.)—The proprietor of a 
weaving factory kept a spinning mill, 
which formed part of the factory, 
standing for reasons of temporary 
expediency, & made no attempt to 
obtain a return from the mil] by letting 
it or otherwise :—Held: it was pro- 
perly entered in the valuation roll by 
the accessor at its full yearly value as a 
going mill.—FRASER (DOUGLAS) & 
SONS t. ARBROATH ASSESSORS (1889), 
16 KR. (Ct. of Sess.) 796; 26 Sc. L. KR. 
545.—SCOT. 

pp. dpportionment of rent.}—IRVINE 
v. ABERDEENSHIRE ASSESSOR (1897), 
34 Sc. L. R. 622.—SCOT. 

aq. Picce of ground lIet at nominal 

-l—GLascow & SourH WESTERN 
Ry. Co. v. GREENOCK ASSESSOR (1898), 
25 R. (Ct. of Sess.) 1229; 35 Sc. L. R. 
943; 5S. L. T. 330.—SCOT. 

















PART II. SECT. 1, SUB-SECT. 2.—B. 
rr. Rent reasonably expected fram 
hypothetical tenant.}-—-The principles 
on which property is assessed to the 
rates are, first that in assessing any 
particular property the assessing autho- 
rity must consider what a tenant from 
year to year with a reagonabic prospect 
of the continuation of his lease would 
give for the premises, & in considering 
the assessing authority must 


Part II.—Basis 


They might, however, reasonably have been 
expected to let, & might have let, rd a larger sum. 
The overseers assessed their occupiers to the 
relief of the poor at the rent actually paid by 
them :—Held: Hey were wrong; they should 
have adopted the larger sum, viz. the rent at 
which the farms might have been reasonably 
expected to let, as the estimate of the net annual 
value; & the rate must be amended.—HAYWARD 
v. BRINEWORTH OVERSEERS (1864), 10 L. T. 608 ; 
28 J. P. 390. 

701. ——— Particular advantage of premises 
considered—Value of privileges of proprietors.) — 
(1) By a statute, which incorporated a co., the 
co. was empowered to purchase land & erect 
buildings thereon, in which the proprietors were 
to be beneficially interested in proportion to their 
subscriptions, & such interest was to be personalty ; 
& it was enacted that two or more rooms should 
be provided & used as public rooms for trans- 
acting business relating to trade & commerce, & 
suitably furnished for the purpose. One of the 
rooms so provided was supplied with newspapers 
& other publications, & non-proprictors were 
admitted upon an annual subscription :—Held: 
the co. was rateable for the revenue, after deduct- 
ing the expenses of the room, arising from such 
subscription, though stock-in-trade, profits, & 
ietaeaaas were not rated in the parish, the rate 

eing taken in the parish upon the fair annual 
value of the property to be let. 

(2) By the statute, each proprictor was entitled 
to attend the room without making any payment : 
&, by the bye-laws of the co., each proprietor was 
entitled to a payment from the co. of an annual 
sum upon every share above one held by him ; 
& every proprictor not attending the room was 
paid by the co. an annual sum :--- Held: the co. 
was not rateable for the value of the privilege 
of such of the proprictors as attended.-—R. vr. 
LivErRPooL, EXcHuANGE Proprikrors (183-4), 1 
Ad. & El. 465; 3 Nev. & M. K. KB. 550; 2 Nev. 
& M. M. ©. 327; 3 L. 3. M. 6. 107; 110 BE. R. 
1285. 

Annotations :—As to (1) Apld. R. rv. Haslam (1851), 17 
rae 220. As to (2) Refd. kt. v. Allison (1854), 18 J. VP. 


702. —-— ——- Income from subscriptions.}— 
R. v. Liverroon ExcuaANncE Proprierons, No. 
703, ante, 

703. Continuance of existing conditions 
assumed.|—Applts., a railway co., being the sole 
proprietors & occupiers of a railway station on 
their line, in 1848 entered into an agreement with 
another railway co., by which the latter were, for 
a certain annual payment, to have for nine 
hundred & ninety nine years the joint use of the 
station for their traffic, applts. continuing to be 
occupiers of the station, subject to such use. In 
1859, the annual value of the station having then 
from various causes fallen very much below the 
sum paid annually to applits., under this agrec- 
ment, by the other co., applts. were assessed to 
@ poor rate in respect of the station, on the full 
sum so paid to them. In a case stated for this 
ct., on an appeal by applts. to sessions against 
this rate, on the ground that the rateable value 
of the station was not the rent actually paid but 
the rent which could be actually obtained for it 
from a hypothetical tenant from year to year, it 








regard the then occupier as a likely 
tenant ; soroudyy: that the premises 
must be valued for rateable purposes 
rebue sic atantilus, i.e. as they exist 
at the date of the valuation. ABDUL- | 
LABHOY LALJI vt. ADEN SETTLEMENT 


42 Bom. 692.—IN 





° 


en er 


EXECUTIVE OTE (1918), I. L. Ff. 


| 

. ——.}—CneTTy 
Comps. (1926), I. L. Rt. 4 Ran. 174.— | 
i 


d, ———~.J—ANNANDALE & Son 
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was stated as an admitted fact that applts. were 
the persons rateable in respect of the whole 
occupation of the station :—Held: applts. were 
properly rated on the full amount paid by the 
other co.; applts. being sole occupiers of the 
station, subject to an easement by the other co., 
& the payment being a profit arising out of applts.’ 
occupation. 

It is sufficient, in our opinion, for the present 
purpose, to say that. rebus sic stantibus, they are 
assessable to the full amount of what they receive. 
The true principle, according to which the value 
of the occupation to the hypothetical tenant 
contemplated by Parochial Assessments Act, 
1836 (c. 96), is to be estimated, is, to assume the 
continuance of those circumstances which con- 
stitute the value to the existing occupier, unless 
it be made to appear that those circumstances 
are about to undergo a change (CocKBURN, C.J.) 
--R. v. FLETTON OVERSERRS (1861), 3 1. & HK. 
450; 30 L. J. M. C. S80; 31. fb OSU; 2 J. 1. 
100; 7 Jur. N.S. 518; 9 WLR. 800; P2b NR. 
56113; subsequent proceedings, subo nom. Rev. 
SHERARD (LORD) (1868), 33 L. J. ML. C. d, 


Annotations -—Distd. I. ot. Lapley Overseers (1868), 9 
B. & S. 568. Refd. Koo. LL. & NL W. Ry. (i874), UR 
Pa ieee Roberts ¢. Poplar Asamt. Com, (L022 
1K. b. % 


We 


704, --—— —---- .) ~ STALEY t. CASTLETON OVER- 
SEERS, No. 725, post. 
705. —-—-- Tenancy from year to year-~ Prospect 


of tenancy continuing.|- - In assessing fo the poor 
rate a part of a railway in a particular parish, H.. 
the rateable value is to be ascertained by taking 
the gross earnings in the parish, & making the 
usual deductions for working expenses, ete., 
applicable to that part of the railway > & the fact 
that, owing to the increased traffic the working 
expenses of the railway in other parishes, over 
Which the traflie passing through FL. passes, bear 
a less ratio to the earnings, is not to be taken into 
aecount as lessening the average expepses over 
the whole transit, & so contributing to cohiance 
the rateable value of the railway in the particular 
parish. On appeal against the rating of a railway, 
an arbitrator, substituted for quarter sessions, 
allowed for depreciation in the rolling stock an 
average sum calculated on the nugiber of years 
the stock would Jast, subject to the opinion of 
the QB.) The railway co. contended, as a matter 
of law, that the allowance ought to have heen the 
difference between the value of the stock at the 
beyinning of the year & what a new tenant would 
give at the end of the year. The ct. refused to 
interfere, holding that it was a question of fact 
for the sessions, 1p what way it might reasonably 
be expected that the hypothetical tenant from 
year to year, in considering what. rent he could 
afford to give, would calculate the depreciation, 
taking into account the surrounding ciream- 
stances, & amongst others, the probability of bis 
tenancy continuing for more than the year. 

1 quite agree that if we were to start upon ap 
other assumption than that we are dealing with 
a case of letting from year to year, we should be 
construing this statute [Parochial Assessment 
Act, 1836 (c. 90)] in @ inanner in which we should 
not be warranted in doing. ut J think it is one 
thing to start with the assumption that you are 
dealing with a tenancy from year to year, & 


- (1867), 11 Macph. (Ct. of Sous.) 977.— 
SCOT. 


@. ———.} —GRANT (1873), 11 Maoph. 
(Ct. of Sega.) 949.~-SCOT. 

{. ——.}—GLasaow PaRisH CouN- 
CIL v. GLAsBGOW AsBESSUR, GLASGOW 


Erc. v. RANGOON 


§22 


Sect. 1.—CGeneral principles : Sub-sect. 2, B.] 


another thing to say that the hypothetical tenant, 
in calculating what he can reasonably pay as rent 
for the premises, is necessarily to assume that his 
tenancy would not last beyond a year. I think 
the possibility of its longer duration is one of the 
surrounding circumstances which the tenant from 
year to year would take into account (COCKBURN, 
C.T.).--GREAT MWASTERN Tty. Co. v. HAUGHLEY 
(1866), L. R. 1 Q. B. 666; 7 B. & S. 624; 35 
lL. J. M. (. 229; 14 TT. 5483 30 J. P. 4385 
12 Jur. N.S. 506; 14 W. RR. 779. 
Annotations :—Apld. G. W. Ry. v. Pontypridd Union Assmt. 

Com., anbrinunt Oversecrs, ctc. (1869), 38 L. J. M. C. 
R. vo. South Statfordshire Waterworks Co. (1885), 
16 Q. B.D. 359; Kast London Ry. Joint Cornmittee 
», Greenwich Union (1907), 97 L. T. 404. Refd. H. »v. 
L. & N. W. ty. (1874), le 9 Q. B. 134; GW. Ry. v. 
Jiminster Overseers (1881), 4 I. G. It. 99, n.3 ML, S. 
1. Ry. v. Caistor Union (1886), 2 T. L. R. 878; 
London Ry. Joint Committee ®. Greenwich & St. Olave’s 
Unions & bi. Matthew Bethnal Green (1902), Ryde & K. 
lat. App. 59; GLC. Ry. vo. Banbury Uniou, Shetfleld 
Union v. G. CO. Ry., (1909) A. CL 78, 
‘ -- -Ciive v. Foy OveEr- 
siseRs (1875), 39 J. P. Jo. 774, DLO. 

---— .J-—-It. v. SoutH STAFFORD- 

SHIRE WATERWORKS Co., No. 920, post. 


3; 


q ee a oe 
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ee an 


708. ------ If premises in open market.|/—It. v. 
LONDON & Noni Western Ry. Co., No. 878, 
post, 

709. - -- ~--—.|--The gross estimated rental 


& rateable value of buildings occupied by muni- 
cipal corpus. & other public bodies are to be 
ascertained for the purpose of parochial assess- 
ment by reference to the amount of rent which a 
tenant, unfettered as to user & unrestricted as to 
charges, would give if the premises were in the 
market, & not by reference to the annual profit, 
if any, made or capable of being made by 
those using the premises for public purposes. 
~—- CHORLTON - UPON - MEDLOCK OVERSEERS — v. 
CHORLTON UNION & ARDWICK OVERSEERS (1882), 
; ‘a J.Q. 8.468; 47. 1. 96; 46 J. BP. 535, 
Annotations :—Refd. West Bromwich School Board tv 

Wost. Bromwich Ovorseers (1884), 1: . B dD. 929 

Dewabury & Heckmoudwicke Watorworks Board ¢ 

Penistone Union Assmt. Com. (1886), 54 I. T. 892, 


Motropolitan Water Board v. Kingston Union Assmt 
Com., [1925] 2 K. 15. 609. 


710. —~-- ——-.]--On a rating appeal against 
the assessment of a sewage farm applt. offered 
evidence to show that the bacterial method of 
disposing of sewage was in more general favour 
than that employed on the farm, & gave in 
evidence an cstimate tending to show that the 
adoption of that method by the owners of the 
farm would prove less expensive than that at 
present in use. Applt. admitted that the owners 
of the farm had never formulated such a scheme 
as one they proposed to adopt, & that his figures 
showing the cost of the alternative scheme were 
based on approximate estimates only & that no 
detailod plans or specifications had been got out 
& that no allowance had been made for contin- 
gencies or for any Parliamentary costs either of 
promotion or of opposition. Quarter sessions 
decided that the question for the ct. was the 
value of the rated hereditaments as they stood, 
& that any possibility of saving money based 
upon the evidence put forward was too uncertain 
for the ct. to consider as a basis of the value of 
the rated hereditaments, & that it was not open 


PARISH COUNCIL t. SAGO CoRPN., fu some cases, 


&. Contractor's teat.}—In valuing in- 
dustrial properties what is called “ tho 
‘a test ’’ bas boen +) 


for their present 
contractor adopted test if the 


RATES AND RATING. 


to the ct. to consider the value of another system 

which did not exist or to accept a hypothetical 

proposition with regard to a system which did 

not exist. The ct. expressed the opinion that the 

evidence which was adduced, viz. evidence of 
the rent at which the hypothetical tenant could 
obtain equivalent accommodation even with an 
alternative system of dealing with the sewage was 
admissible. If a ct. of quarter sessions decided 

to the contrary they would be wrong.—HAL. v. 

SHISDON UNION ASSESSMENT COMMITTEE (1912), 

es P. 17; ll L. G R. 48; 1B. BR. A. 1, 
711. ——— Whether possible competition of 

occupying owner considered.]-—-Certain college 

buildings, which had been built for educational 
purposes, had been assessed to the poor rate upon 
an estimate of the lowest capital sum upon which 

remises, providing similar accommodation, could 

e erected :—Held: this, although properly 
relevant as evidence, did not constitute the test 
of the rateable value of such buildings. In 
arriving at the gross annual rental which a hypo- 
thetical tenant might reasonably be expected to 
give from year to year for the premises, which 
was the only test of their rateable value, the 
poe competition of the occupying owner must 

e taken into account.—-OWENS COLLEGE v. 
CHORLTON-UPON-MEDLOCK OVERSEERS (1886), 55 
L. T. 787; 51 J. P. 350; Ryde, Rat. App. (1886— 
90) 256, D. C.; on appeal (1887), 18 Q. B. D. 
403, 0. A. 

Annotations :—. Apia. Burton-upon-Trent Corpn. v. Burton- 
upon-Trent Union Assmt. Com., Same _v. Egginton 
(Churchwardens) & Burton-upon-Trent Union Assmt. 
Com. (1889), 24 Q. B. D. 197. Dbtd. L. C. C. v. Erith 
Parish & Dartford Union <Assint. Com,, West Ham 
Parish v. L. C. C., St. George’s Union Assmt. Com. oe. 
L. C. C., 11893) A. C. 562. . iL. C. C. v, Lambeth 
Overseers, [1896] 2 Q. B. 25; Poplar Assmt. Com. v. 
Roberts, (1922) 2 A. C. 93. efd. G. N. Ry. v. Hitchin 
Union (1906), 1 Konst. Nat. App. 116; Port_of London 
ii ty v. Orsett Union (No. 3) (1919), 88 L. J. K. B. 
712. Statutory owner.| -—— PETER- 

no eae CoRPN. v. STAMFORD UNION, No. 917, 

post. 

713. -|-—In assessing to the poor 
rate schools occupied by a school board, which 
can make no profit in a commercial sense as 
tenant of the schools, the school board itself 
ought to be considered as a possible tenant, & the 
gross & rateable values calculated by the rent 
which the board might reasonably be expected to 
pay for the premises for use as schools. 

The mode of finding out the value is laid down 
in the Act [Valuation (Metropolis) Act, 1869 
(c. 607)] & it is to ascertain the rent which a tenant, 
not the tenant, taking one year with another, 
might reasonably be expected to pay; it is also 
implied that where the owner accupies he is to 
be considered as if he were a tenant. The direc- 
tions given by the Act are equivalent to saying 
that one must look at all possible tenants, & the 
pose oviony does not exclude an owner who 

imself occupies the premises. Therefore an 
owner in occupation of the premises is not ex- 
cluded from consideration as a possible tenant. 

The School Board can be tenant of premises 
LORD ESHER, M.R.).—R. v. LONDON SCHOOL 
OARD (1886), 17 Q. B. D. 738; 55 L. J. M. C. 

169; 55 L. T. 384; 50 J. P. 419; 2 T. L. R. 

033; Ryde, Rat. App. (1886-90) 235; sub nom. 

















It is the interest on | owner, but it is not a good test if the 

cost which a contractor would require un) 

if he provided the land & buildings 

occupier. It is some 
is occupied by the 


pace is either tenanted or et.— 
o Po Yer BrRorTHERS v. RANGOON 
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LONDON ScHOOL Boarp v. St. LEONARD, SHORE- 
ae ASSESSMENT COMMITTEE, 34 W. R. 583, 
Annotations :—Consd. North & South Western Junction Ry. 

v. Brentford Union Assmt. Com. & Acton Overseers 

1887), 56 L. J. M. C. 101. Distd. Owens Coll v. 

horiton-upon-Medlock Overseers (1887), 18 Q. B.D. 

403. Apld. Burton-upon-Trent Corpn. v. Burton-upon: 

Trent Union Assmt. Com., Same v. Egginton (Church- 

wardens) & Burton-upon-Trent Union Assmt. Com. 

(1889), 24 Q. B.D. 197. Folld. Middlesex County Lunatic 

Asylum v. Wandsworth & Clapham Union (1891), Ryde, 

Rat. App. (1891-93) 115. Consd. Royal Masonic institu- 

tion for Girls Trustecs ¢. Wandsworth & Clapham Union 

(1891), Ryde, Rat. App. (1891-93) 8. Apprvd. L.C.C. tv. 

Erith Parish & Dartford Union ‘Agent Com., West 

Ham Parish v. L. C. C., St. George’s Union Assmt. Com. 

v. L, C. C., [1893] A.C. 562. Consd. L. C. C. v. Lambeth, 

1896] 2 Q. B. 25. Refd. Re Christchurch Inclosure Act, 

eyrick v. A.-G. (1894), 71 L. T. 122: Liverpool Corpn. 

v. Lianfyllin Assmt. Com., [1899] 2 Q. B. 14; G.N. Ry. 

v. Hitchin Union (1906), 1 Konst. Rat. App. 116; Davies 

v. Seisdon Union, {1908} A. C. 315; G.C. Ry. v. Banbury 

Union, Sheffield Union v. G. C. Ry., [1900] A, CG. 783 

West Kent Main Sewerage Board v. Dartford Union, 

Darenth Valley Main Drainage Board v. Dartford Union 

(1911), Konst. & W. Rat. App. 168 ; Liverpool Corpn. t. 

Chorley Assmt. Com. & Withnell Overseers, [1912] 1 

K. B. 270; Port of London Authority v. Orsett. Union 

Assmt, Com., [1920] A. C. 273; Poplar Assmt. Com, tv. 

Roberts, [1922] 2 A. C. 93; Kingston Union v. Metropolitan 

Water Board, [1926] A. C. 331. Mentd. Royal Medical 

Benevolent. College v. Epsom Union (1902), Ryde & K. 

Rat. App. 82. 

714, -|—The School Board for 
London erected buildings on land acquired by 
them under compulsory powers :- -/eld: — the 
cost of the buildings & the net value of the land 
were elements to be taken into account in arriving 
at the rateable value. Interest at J4 per cent. 
on the value of the land, & 44 per cent. on the 
cost of the buildings, was taken by the ct. as the 
rateable value; but this decision must not be 
regarded as laying down a general principle. 
Semble: the School Board had become the 
hypothetical tenant.—StT. PANCRAS VESTRY vt. 
St. PANCRAS ASSESSMENT COMMITYEE & LONDON 
ScHooot Boarn (1486), Ryde, Rat. App. (L886 -90) 
169. 

715. -—— - —— ~—-—.] —Applts., under powers 
given them by statute, purchased, for the purpose 
of disposing of the sewage of Burton upon Trent, 
land for a sewage farm, & also land on which they 
erected a pulping station with all necessary 
engines & machinery to pump the sewage on to 
the farm. On appeals against assessments on 
the sewage farm & pumping station, cases were 
stated, in which it was found that it} was im- 
possible to work the farm except at a loss so long 
8&8 it remained a sewage farm, & that if applts. 
desired to let it as a sewage farm they would be 
unable to find any one to take it, even at a 
nominal rent, & that the pumping station, while 
ased as part of the sewage system, was incapable 
of yielding a profit, but that if the sewage farm & 
pumping station belonged to a private owner 
applts. would hire them at a yearly rent sufli- 
ciently high to support the rate:—Held: in 
making the assessment applits. ought to be con- 
sidered as possible tenants, & therefore the assess- 
ment was right.—BURTON-UPON-TRENT CORPN. 
v. BURTON-UPON-TRENT UNION ASSESSMENT COM- 
MITTEE & STRETTON OVERSEERS; NAME 0. 
EGGINTON (CHURCHWARDENS, ETc.) & BURTON- 
UPON-TRENT UNION ASSESSMENT COMMITTEE 
(1889), 24 Q. B. D. 197; 509L.J.M.C.1; 62 
L. T. 412; 54 J. P. 453; 38 W. R. 181; Ryde, 
Rat. App. (1886-90) 314, C. A. 

Annotations ~—Apld. L. C. C. v, Woolwich Union (1591), 
Ryde, Rat. 40p. (1891-93) 126. A ~ kL. CG. C, o, 
Erith Parish & Dartford Union Asamt. Com., West, Ham 

Parish ». L. C. C., St. George’s Union Assmt, Com. v. 

L. C. C., [1893] A. C. 562. L. C. O. v. Lambeth, 

[1896] 2 Q. B. 25; Davies v. Safedon Union (1908), 2 








ee emer 


| 
| 
! 
| 


Konst, Rat. App. 546. Mentd. West Kent Main Se 
ercigtes Dartford Union Assmt. Com., ete., THOT} 


716, —-- ——- -—-~-.}-- (1) Applts. were the 
owners & occupiers of lands & buildings used for 
a lunatic asylum. By statute it. was their duty 
to provide an asylum, & they had power for that 
purpose either to purchase lands & buildings, or 
to take a lease thereof for any term not less than 
sixty years:— Held: inasmuch as applts. had 
power to be tenants of an asylum, they must be 
taken into consideration as possible tenants 
thereof. 

(2) The sessions, in estimating the rateable 
value of a county linatic asylum, received 
evidence of the capital value of the land & build- 
ings. Qu.: what is the proper percentage on 
the value of land & buildings, to be taken as the 
rateable valuc, when they are occupied for public 
purposes by a public body who are able to borrow 
money at an exceptionally low rate of interest.-- 
MIDDLESEX CoUNTY LUNATIC ASYLUM, COoM- 
MITTEE OF VISITORS tt. WANDSWORTH & CLAPHAM 
UNION (1891), Ryde, Rat. App. (1801-08) 115. 

W117, ---  --— --~.| -- Lonpon Country 
COUNCIL v. FRITH (CHURCHWARDENS, ETC.) & 
DARTFORD UNION ASSESSMENT COMMITIER, Wiest 
HAM (CHURCHWARDENS, ETC.) t. LONDON COUNTY 
Counc, ST. GkorGE'’s UNION ASSESSMENT 
ComMMItTTEn or. LONDON Country Councin, No. 
42, ante. 

718. --- - -e) > A sewage farin was 
let by the owners, the seweragye board, to a 
tenant :-- Held: in assessing the tenant to the 
poor rate in respect. of his occupation of the farm, 
the rating authority, when estimating the rent 
which a hypothetical tenant would be willing to 
pay, must take into consideration not merely the 
actual rent paid by the tenant, but the benefit 
accruing from the farm as a means of enabling 
the board to discharge their statutory duties; & 
the board was not to be excluded from the list of 
possible hypothetical tenants. DAVIES ¢. SKISDON 
Union, [1008] A.C. 3155 77 1. 0. KB. 7425 00 
L. de 30) 5 ‘ta A. P. 300 3 24 TT. bE. Rt. bal : 62 
Sol, Jo. 53823; 6 4. CG. R. 7645 2 KRonst. Rat. 
App. 616, Hf. 

Anmuialions: - Apld. GG... Ry. vr. Banbury Union, [1907] 
1K 


. B. 717.) Refd. Liverpool Corpo. vr. Chorley Uaion 
(4021), 104 E. TR. 2b3 Mort. of London Authority wv. 


Orsett Union Assmt. Com., (Toba) 2 RL BI 
719. ---- Not amount landlord receives.) 
Applit. was assessed to the poor rate as owner of 
a small house Jet by the week at a rent of 5s., 
the landlord paying all outgoings. On appeal 
ayainst the rate to quarter sessions applt. claimed 
that, in arriving at the gross estimated rental, 
deductions should be made in respect. of Josses by 
reason of such houses often remaining anlet & 
void for some time, & by reason of losses of 
rent through inability of the tenants to pay, d& In 
respect of the necessary cost: of collection of the 
rent actually received. The recorder, however, 
refused to allow such deductions, & confirmed 
the rate. The recorder found, in a case stated 
on appeal frum sessions, that it) was practically 
impossible to let the house on any ofher terns 
than those on which applt. Jet it; but, assuming 
for rating purposes that. a tenant from year to 
year could be obtained, the house could be reason- 
ably expected to let from year to year at a rent 
of £13, which sum amounted to fifty-two times 
the amount of the weekly rent, the landlord 
paying all usual tenants’ rates & taxes & water 
rates. But he found that with respect to house 
property of that description, whether let by the 
week. or year, the landlord would be unable, by 


524 
Sect. ada principles: Sub-sect. 2, B., C. 
& D.| 





reason of voids & of losses by reason of non- 
payment of rent, to collect more than 95 per cent. 
of the rent & that he would have to pay 5 per 
cent. as the cost of collecting the rent actually 
received :—Held : the recorder must be taken to 
have found as a fact that £13 was the rent which 
a tenant from year to year as above-mentioned 
could reasonably be expected to give for the 
house; there was nothing in the further facts 
found by him to show that such finding was un- 
reasonable or not justifiable in point of law, & 
therefore such finding was conclusive of the 
fact; &, that being so, applt. was not entitled to 
any of the deductions claimed, inasmuch as the 
test of gross estimated rental is the rent which a 
tenant from year to year would agrec to give, & 
not the sum which the landlord ultimately 
receives. 

With respeet to the deduction claimed for 
water rates, 1 am clearly of opinion that it is a 
charge for water sold & supplied & In no sense 
rent... . This deduction, therefore, will have 
to be made from the £13 (WILLS, J.).-—-SMITH 
o. J3IRMINGHAM (CHURCHWARDENS) (1889), 22 
Q. B.D. 708; 58 L. J. M. C. 161; 53 J. P. 787; 
5°T. L. BR. 459; Ryde, Rat. App. (1886-90) 297, 
CG. A. 


Annolation : --Refd, Slaytor v, Newcastle-upon-Tyne Assit. 
Com., (1926) t K, B. 172. 


C. Condition of Premises. 


720. Rent based on existing condition of 
premises.|- ScuLcoares UNION wv. KiINGstTon- 
UPON-TLULT. Dock Co., No. 1001, post. 


721. - -- Romoval of buildings from land.|— 
R. ». GARDNER (1774), 1 Cowp. 79; 1 Bott, 134; 
O8 H.R. 977. 
alnuotations : -Refd. 1. 7. Peterborough JJ. (1783), Cald. 

Mag. Cas, 238; KR. o. Munday (1801), 1 Kast, 584: TR. v. 

Sculcoates (1810), 12 Kast, 40; Cortis ev. Kent Water 

Works Co. (1827), 7 B. & C, 3143 BR. . Cambridge Gas 

Light Co, (1838), 8 Ad. & KL 733; I. uv. Birmingham & 

(Gloucester Ry, (1842), 3 Q. B. 223. 

722. Present value.|-—Every person is to 
be rated to the poor according to the present. 
value of his estate, whether that value has or has 
not been increased by his own improvements. 
Stock-in-trade is rateable to the poor, when its 
value can be clearly ascertained.— RR. v. Mast 
(1705), 6 Term Rep. 154.3 101 1. RR. 485. 

7123. ——-— -----.]-- On appeal against a poor 
rate, by the occupier of a brick field, a case was 
stated showing: that applt. held the land, 
10 acres, for the purpose of getting from it clay 
to make bricks, under a lease for seven or four- 
teen years, or till the earth should be all dug out. 
That he paid £2 per acre, without reference to the 
use made of the land. & a royalty of 1s. 6d. for 
every thousand of bricks moulded in any one 
year, that the value of land in the parish, Ict for 
general agricultural purposes, was £2 6s. a year: 
that applt. had on the field four brickmaking 
stools, cach stool capable of producing seven 
hundred & fifty thousand bricks; that the fleld 
originally contained sufficient. clay for thirty one 
millions of bricks; that in the year before the 
rato was laid applt. had made nearly three 
millions: & that there remained clay enough for 
twelve millions. The sessions also found that 
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the rent which a tenant would have been Messrs 4 
to pay on taking a lease of the premises wit 
liberty to consume the brick earth, & without 
being liable to royalty, was £10 per acre; & they 
confirmed the rate, by which ope was assessed 
at £2 2s. per acre, & for royalty at ls. 6d. per 
thousand on a8 many bricks as the stools were 
capable of producing in a year :—Held: (1) the 
rent, estimated according to Parochial Assess- 
ments Act, 1836 (c. 96), s. 1, was the proper 
criterion of the rate on this property ; (2) assum- 
ing the above facts to have appeared, without 
any specific finding as to the rent which a tenant 
would be willing to pay, the royalty, together with 
the fixed annual charge, was properly considered 
as the rent. The payment in respect of the brick 
earth was not the less a rent because the subject- 
matter of the renting was in a course of being 
wholly consumed. In absence of proof to the 
contrary, sessions were right in assuming the 
number of bricks which the stools could make to 
have been actually made within the year of 
rating ; (3) the rate was properly assessed on the 
number supposed to be made in the particular 
year; & no deduction was to be made for the 
breeze, ashes, & other materials used in making 
the bricks, it being presumable that these were 
allowed for in fixing the royalty; (4) sessions 
having found specifically the sum which a tenant 
in their opinion would give on taking a lease 
with liberty to consume the carth, & without 
royalty, namely £10 a year per acre, that sum, 
from which tenant’s rates & taxes were to be 
deducted, must be considered as the rent within 
Parochial Assessments Act, 1836 (c. 96), 5s. 1; & 
no inference from other facts was admissible. 

(5) The rate is always imposed with reference 
to the existing valuc, whether temporary or 
enduring is immaterial (LORD DENMAN, C.J.).— 
Rh. v. WESTBROOK, KR. v. EVERIST (1847), 10 Q. B. 
178; 2 New Mag. Cas. 131; 2 New Sess. Cas. 
599; 16L. J. M. C. 87; 91. T. O. S. 21; 11 
J.P.277; 11 Jur. 515; 116 E. R. 69. 

Annotations :-——.18 to (2) Apld. R. r. Abney Park Cemetery 
Co, (1873), L. R. 8 Q. B. 515. fs to (5) Apld. Farnham 
Klint Gravel & Sand Co. v. Farnham Union, [1901] 1 
9. B. 272. (Generally, Retd. Ward v. A.-G. for New 

caland (1907), 96 L. T. 280. 

724. -|}—By a local Act passed in 
1792 for the relief & employment of the poor of 
the six parishes in the city of W., & two other 
parishes partly within that city, & partly in the 
county of W., all the parishes were united for the 
relief of the poor & for other purposes, & certain 
persons inhabiting in & rated to the parish were 
incorporated by the name of wardens of the poor 
of, etc., & were empowered to purchase lands, 
etc., & were commanded to elect, in manner 
therein prescribed, directors of the poor, who 
amongst other things, were empowered to pur- 
chase lands within the parishes for a house of 
industry & burial ground & the purposes of the 
Act, which lands & the buildings thereon were 
not to be assessed to any future rates, taxes & 
levies, to be made for any such parish, at a higher 
value or improved rent than the same were at 
the time of such purchase, nor to any tax, etce., 
that same had not been rated to previous to the 
time of ee the Act. In 1793 the directors 

urchased 18} acres in one of the two parishes 

astly above-named, & in the year 1796 built on a 








valuation of the assessor was wrong 
& the factory fell to be entered at the 
rent it would probably fetch in ita 
fncomplete condition. — ScHULZE ¢. 
EDINBURGH Assessor, [1910] S. C. 
804.—8COT. 


but 
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portion thereof a workhouse & other buildin 

with a yard & garden ground contiguous ehisects, 
which thenceforward up to the conveyance thereof 
hereinafter-mentioned were occupied as a house 
of industry, & since hitherto have been occupied 
as a workhouse of the W. union. The directors 
converted another portion of the 18 acres into a 
burial ground, & same has thenceforward been 
occupied by them for that purpose. The residue 
of the 18} acres was sold to private persons. By 
a series of orders of the poor law board, the union 
framed by the local Act was lawfully dissolved, 
so far as the laws for the relief of the poor are 
concerned. The W. union, composed of the eight 
parishes & four other parishes partly within the 
city of W. & partly within the county of W. was 
constituted, & validity was given to an indenture, 
bearing date Feb. 20, 1839, whereby the land of 
the house of industry was conveyed to the guar- 
dians of the W. union, their successors & assigns, 
to hold to them, their successors & assigns, for 
the purposes of the W. union, & same have since 
been solely for those purposes held & occupied by 
the guardians thereof :—Held: as the land & 
buildings of the house of industry were no longer 
used for the purposes of the local Act, the specific 
objects of which had ceased, the guardians of the 
W. union were liable to be rated to the relief of 


the poor of the parish in which the house & lands | 


are situate in respect thereof, at the present value 
estimated according to Parochial Assessments 
Act, 1836 (c. 98).—WoRcESTER UNION 7. St. 
MARTIN'S (CHURCHWARDENS) (1853), 17 J. DP. 149. 

725. -——- Mills not worked — Assessment on 
value as storehouse.|—-A cotton mill, owing to 
depression in the cotton trade, was no longer 
worked, but was maintained at some expense as 
a factory, with its machinery in a fit state for 
working when the trade should revive :—Held: 
the occupiers were rateable for the mill, & the 
rate should be made upon its annual value as a 
storehouse for the machinery in it, & not. upon an 
estimate of the rent which might fairly be ex pected 
for it, if let for a reasonable term of years, with 
the prospect of improvement in value. 

The legislature intended that the rate should 
be made upon an estimate of the rent which 
would be given for the property (BLACKBURN, J.). 
—STALEY v. CASTLETON OVERSEERS (1864), 5 
B. & S. 505; 4 New Rep. 361; 33 1. J. MLC. 
178; 28 J. P. 710; 10 Jur. N. S. 1147; 12 
W. R. 911; 122 BE. R. 920; sub nom. RR. v. 
CASTLETON OVERSEERS, 10 L. T. 606. 


Annotations :—Apld. Harter v. Salford Oversvers (1865), 
6B.&S. 591. Consd. Sunderland Oversecrs v. Sunderjand 
5313 Staunton v. Powell 


Union (1865), 18 C. B. N. 8S. 
(1867), 15 W. R. 362; Re Watson, Kipling (1883), 23 
Ch 500 ;_R. v. London School Board (1885), 55 L. J. 
M. C. 33. Distd. Hoyle & Jackson v, Oldham Assmt. 
Com., [1894] 2 Q. B. 372. Consd. Shepherd’s Bush 
Improvements v. Hammersmith B. C. (1910), 102 L. T, 
819; Consett Overseers. +. Durham 
1922), 128 L. T. 310. Refd, R. v. Halstead Overacers 
(867s. 32 J. P. 118: Worcester Corpn. v. Droitwich 
Asamt. Com. (1876), 2 Ex. D. 49; Farnham Flint Gravel 
& Sand Co. r. Farnham Union, [1901] 1 K. B. 272; 
Liverpool Corpn. v. Chorley Union (1911), 9. L. G. Ht. 2635 
Poplar Assmt. Com. v. Roberts, [1922] 2 A. C. 93. 


726. |—In Mar. 1863, applt., 
owner of a silk mill, gave up business with the 
intention of never resuming it, & the mill had 
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County Council : 


not since been worked, but with the machinery | 


& other articles & things in it had been advertised 
for sale. All the contents of the mill were essential 
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. (1933), 11 Tas. | Docks Cosns. 2. 
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articles & things for a tenant to have in working 

it for the manufacture of silk. The machinery, 

some of which was affixed to the floors & ceilings, 

Were in the nature of tenant’s fixtures. A man 

occasionally went to the mill to protect. the 

property against trespass or depredation :-—Held : 
applt. was rateable for the mill, but. only upon its 
annual value as a warehouse for the machinery, 
articles & things in it. -HARTER v. SALFORD OVER- 

SEERS (1865), 6 B. & S. 501; 341. J. M. CS 200; 

29 J. P. 647; 11 Jur, NOS. 10863 18 W. RR. SBL: 

122 FB. R. 1313. 

Annotations :—- 25 *~ Pawe § aw. 
B08 + He Watson Kiptee Gkeih oe ee cone BeR. 
Hoyle & Jackson », Oldham Assmt. Com,, | ESMe) 2 Q. R., 
372. Consd. Consett Overseers o. Durham County Councedl 
(1922), 128 L. 'T. 310, Refd, Sinith e. Now Forest Union 
(1889), 53 J.P. 661: Liverpool Corpn. ¢. Choriey Unton 
Assmt. Com., [1913] A. (197, 

727. -- — -~-— —--- Stoppage of work due to 
Strike.|-—Two days before the making of an 
assessinent for the relief of the poor on certain 
cotton mills of applts., in conformity with the 
valuation list then in force, a strike occurred 
Which caused the stoppage of the mills. During 
the strike, the mills were occupied by applts.’ 
servants for the purpose of heeping the machinery 
in order. Applts. objected to the valuation list. 
When the objections were heard by the assessment 
comniuttes, who declined to amend the list, the 
strike, which had lasted several months, had 
s¢nded. On a case stated on an appeal to quarter 
sessions :-- Zeld: (1) the assesament was valid 
as the assessment committee were not bound to 
take into consideration the particular strike & it 
did not) appear that. they jad disregarded the 
general contingency of strikes; (2) the asseass- 
ment, having been properly made, could not be 
subsequently reduced by treating the mills as 
warchouses, for storing machinery only, during 
the stoppage of work. —fMfoynn & JACKSON v. 


OLDHAM Poor LAW UNION ASSESSMENT CoM- 
MITTER & ODDHAM (C“URCHWARDENS,  ETC.), 
f1k91} 2 Q. B.3723 68 1. 5. MC. 178 3 70 1. TP. 


Tit: S8 JTL. 660; 10 T. 1. RR. SE6: 88 Sol. Jo. 
246; OR. 2x7; Ryde & K. Rat. App. 124, C. A. 
Annotations: Clenerally, Refd. Yaruhant Flint Qravel & 


Sand Co. ¢. Farnham Union, (2901) 1K. BB. 272 7 Durham 
County Connells. Tanfeld Oversecrs, (1923) 2 KB. bas. 


D. Inquiry into Profits. 


728. Whether profits considered.; - R. vr. GRAND 
Juxncrion Ry. Co., No. 839, post, 

729. -—-.| - K. occupied cement works, & 
also a chalk pit near it, & was separately rated 
for cach. Owing to the chalk pit) being so near 
the cement works he made very Jarge profits, 
while occupiers of other chalk pits, who had no 
cement works, used the chalk only for ballast & 
other less profitable purposes: -//eld: though 
the convenience of the pusition of the chalk was 
to be considered, yet that K. was not to be rated 
higher for his chalk pit merely because be happened 
to make very much Jarger profits, & he was not 
bouad to disclose his profiles to enable the guar- 
dians to increase his assessment. 

The criterion of rent is nu doubt dependent. to 
some extent on the amount of profit, but the 
proper test is not whether a tenant could afford 
to give more rent if he got more profits. The 
rofits are not material (MELLOR, J.).— 


actual t 
RR. v. AviesrOnD Union (1872), 26 L. TT. 6183 
(1878), 8 ' 728 iv. ~--—.]—-- WYLLIE 7. KAT 


LOTHIAN ASHSESHOR, MILLER v. Fast 
LOTHIAN ASBESBOR, [1922] 8. C. 445.— 


LEITH ASSESSOR, 
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Sect. 1.—General principles: Sub-sect. 2, D. & BE.) 


sub nom. RR. v. NortH AYLESFORD UNION, 37 


J.P. 148. 

Annotations :—Consd. Clark ». Fisherton-Angar (1850), 
64. BH. 1D. 139. Refd. Cartwright v. Sculcoates Union 
(1900), Ryde & K. Rat. App. 167. 


730, -—-..|-—- Mirsky Docks v. 
OvenseEns, No. 1016, post. 

131. ----.] Riv. Lonpon & North WESTERN 
Ry. Co., No. 878, post. 

732. Bere piesa at the hearing by quarter 
sessions of their appeal against the rate made 
upon their racecourse, proved the rent they paid, 
but were called upon to produce their books of 
account, showing their receipts & expenditure ; 
& resps. tendered other affirmative evidence of 
the profits made thereby. Quarter — sessions 
refused to receive this evidence :— Held: the 
actual profits might) be smaterial in fixing the 
assessable value, & this evidence was therefore 
admissible, --R. vo. Verran. (1875), 1 Q. B.D. 95 
45 1. J. M. (. 20: 24 W. RR. 1303 sub nom. 
VERRALL wv. Croybpon Unron, 38 LL. PT. 3793 eub 
nom, CROYDON UNION v7. VERRAL, 40 J. P. 550. 


Annotations :-- Consd. Clark v. Fisherton-Angar (1880), 6 
Q. BL) 139: Mersey Docks & Harbour Board »v. Birkon- 
head Assmet. Com., (1900) 1 Q. B. 143, Refd. Dodds o. 
South Shielda Union Assmt. Com. (1805), 72 L. 1. 645; 
Bode & Compton ve Hackney Union (1900), Ryde & K. 
Raat. Ae sH; Cartwright ». Sculcoates Union (1909), 
Ryde & K. Rat. App. 167; Parr v. Leigh Union (1905), 
{ Konst. Rat. App. 212, 


733. ---  .| -CHORLTON-UPON-MEDLOCK 


LIVERPOOL 





OVER- 


REEMA 9. CHORLTON UNION & ARDWICK OVER- 
KRERS, No. T09, ante. 
734, | A hall was built) by a co. mainly 


for meetings held to promote the cause of temper- 
ance, & for other public meotings & entertain- 
ments. Many of the shareholders were not 
Interested in’ the cause of temperance :— Held: 
the evidence of the profits made by the co. in 
letting the hall for meetings was admissible. 

Semble: such profits are a better test of rate- 
ablu value than the structural value of the 
building & the ground rent.--LONDON & PRo- 
VINCIAL TEMPERANCE HALIS Co. ». Sit. SAVIOUR’S 
UNION (1886), Ryde Rat. App. (1886 -00), 95. 

735. --.| In estimating for the purposes of 
& poor rate assesstuent the rent at which premises 
may be reasonably expected to let, the cireum- 
Blances of the actual occupation are matters to be 
considered. inctuding the receipts & expenses of 
the business carried on there; although, as in 
the case of the Mersey Docks & arbour Board, 
the occupiers cannot. make profits for their own 
benefit, but are required by statute to apply them 
to specific purposes. -MERSEY Docks & LLARROUR 
Boarp v. BIRKENHEAD ASSESSMENT COMMITTER, 
[INO1) A.C. 1753 70. ST. K. BB. 5843 84 LT. 
642; 655. P. 570; 40 WOR. 6103 17 TLL. R. 
444, HW. 1. 


Annotations: Consd. Crockett «. Northampton Assmt. Com. 
(1902), 72 UL. U.K. R820: Kast London Ry. Joint Com- 
mittee ec, Greenwich Union Asamt. Com., Samer, Bermond- 
ney Agsamt. Com. 
1K. B. 612: White 
1915} 1K. B. 103; Port of London Authority ¢. Orsett 
Union Assmt, Com... (1990) A.C. 273. Befd, Kast London 
Ry. Joint Conunittce ¢, Greenwich & St. Olave's Unions 
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h. Rates & larea--In respect of what 
relea deductions allowed.|—VProperty & 
income tax ch arg income derived 
fram lands & heritagea under Property 
& Income Tax Acts being a personal 


| (1866), 4 Mueph. 
. 8 


tax is not one of the rates taxree & that he has 

public cha which under Poor Law = rent, unless be can 
Ainendment Act, 8. 37, fail to be evidence to show 
deducted in eutimating the annual hinwelf to 

value of lands & he —Kpin- MENZIES t. PERTH Co 


puRGH & Qrianaaw Rr. Co. v. Hat. 


Same tet. Stepney Assmt. Com., (1913) | 
¢. South Sfoncham Asant. Comm., | 


Ata of Seas.) 1006; 
Soc. Jur. 51 oo COT. 

k. dbatement in rent.}—A landlord 
fs not ontitled to have a farm entered 
in the valuation-roll at a lower rent 
than that stipulated for on the ground 
ted a reduotion of the 


grant the reduction.— 
UNTY AS&RRROR 
(1889), 16 R. (Ct. of Sess.) 805: 36 


RATES AND RATING. 


. Matthew, Bethnal Green (1902), Ryde & EK. Rat. 
ye 59; Re G. N. Ry. & Edmonton Union & Hornsey 
Assmt. Com. (1905), 69 J. P. 179; Kast London Ry. 
Jofnt Committee v. Greenwich Union (1907), 97 L. T. 
404: Ipswich Gas Light Co. v. Ipswich Union (1907), 
2 Konst. Rat. App. 699; London United Tramways 
(1901), Ltd. ©. Brentford Union Assmt. Com. (1907), 
96 L. T. 5288; G.C. Ry. «. Banbury Union, Sheffield Union 
vy. G. C. Ry., [1909] A. C. 78; G. W. & Met. Rys. v. 
Kensington Assmt. Com., Same v. Hammersmith Assmt, 
Com., (1916] 1 A. C. 23; Coman v, Rotunda Hospital, 
Dublin, [1921] 1 A. C: 1. 

Profits in relation to beneficial occupation.|— 


See Nos. 38-42, ante. 


E. Deductions from Annual Rent. 


See, now, Rating & Valuation Act, 1925 (c. 90), 
8. 22. 

736. Rates & taxes-——In respect of what rates 
deductions allowed—Rate to defray expenses of 
protecting land—Sewers rate.|—-Lands are rate- 
able to the relief of the poor, in proportion to the 
net rent which a tenant at rack rent would pay, 
he discharging all rates, charges, & outgoings : 
&, therefore, an occupier, whatever he his interest, 
of land which requires to be protected from 
floods at an occasional expense defrayed by a 
sewers rate is not rateable to the poor at the same 
suim as the occupier of lands of similar quality & 
equal annual produce in the same parish, not 
liable to the sewers rate ; but he should be rated 
at. that sum, minus the sewers rate. — R. »v. 
ADAMES (1832), 4 B. & Ad. 61; 1 Nev. & M. K. B. 
662; 1 Nev. & M. M. C, 467; 21.3. M. C. 90; 
3 Pratt, 355; 110 I. R. 378. 


Annotations :-—~-Distd. R. v. Vange (1842), 3 Q. B. 242. 
Apld. Gainsborough Union v. Welch (1871), 25 L. ‘T. 589. 
Consd. Dobbs v. Grand Junction Waterworks Co. (1882), 
10 Q. B.D. 337. Refd. It. v. Capel (1840), 12 Ad. & El. 
382; Ite Klwes (1858), 3 H. & N. 719; Medland & Brown 
te ate anon): 23 J. P. 39; KR. v. Smith (1885), 55 L. J. 


737, ——— —~-- —-— -——.]—In assessing land 
to the poor rate the owner & occupier is entitled, 
under Parochial Assessments Act, 18386 (c. 96), 
8. 1, to have deductions made from the gross 
rateable value of his property (a) in respect of the 
general sewers tax imposed by the ct. of the 
commission of sewers, under Sewers Act, 1841 
(c. 45); (6) in respect of the amount at which he 
is rated by the ct. of the commission of sewers for 
the maintenance & cleansing of the sewers & works 
in a level by which the rated lands are benefited ; 
(c) in respect of the average sum annually expended 
by him in the maintenance & repairs of a sluice 
or floodgate & gote, under the jurisdiction of the 
comrs., & on his lands, by which his lands alone 
are benefited, & which works are neceasary to 
maintain the lands in a state to command their 
rent; (d) in respect of the sum annually expended 
by him in the maintenance & repairs of a sea wall 
which the owners of lands fronting a navigable 
river were bound to keep up under a presentment 
made at a ct. of sewers, & the maintenance of which 
wall was necessary to protect his lands: as all the 
above are tenant’s & not landlord’s taxes.—R. v. 
Haut Dare (1864), 5 B. & S. 785; 34 L. J. M. C. 


Ws 11d. T. 801; 11 Jur. N.S. 59; 1223 BE. R. 
1022 5; sub nom. Hant, DARE +. WENNINGTON 


So. L. R. 688.—SCOT. 


1, ——.}-Marrhann vt. MIDLOTHIAN 
Asarasor (1893), 30 R. (Ct. of Sess.) 
| 628 > 30 Seo. L. R. 618.—8COT. 


m. Sum paid for goodwill.}—A sum 
d by th 
minha comics | paid by the incoming tenant to the 


outgoing in 
the hae hodad going in name of will is not to 


be taken into acco reaching th 
value of th be phar the 
outgoing tenant is the joint 
proprietors of the subjects.—KIL- 


Part IT.—Basis or ASSESSMENT. 


(CHURCHWARDENS & OVERSEERS), 5 New Rep. 

38; 18 W. R70; 28 J. P. 791. : : 
nnotations -—Distd. R._v. Bilsto 
B. & 8. 908. Consd. R. ov. Gainsborough Union Ci +1), 
L. R.7 Q. B. 64; Newport Union v. Stead, Same rv. Green, 
fate) Toe Haale) 1 UT a Ea ee 
Gss5) 6 May, 
738. : Embankment rate.] — 

The proprietors of lands, situate in parish V. & 

other parishes of the Isle of Canvey, granted one- 

third of all the lands in fee to J., in consideration 
of his embanking & keeping from inundation all 
the lands in the island. y alocal Act afterwards 
passed, comrs. were appointed to keep up the 
embankment, & empowered for that purpose to 
tax the owners & occupers of the granted lands by 
an annual rate, to the full annual! rent or value of 
such lands respectively ; &, if the moncys so levied 
should prove insufficient, but not otherwise, to 
tax the other lands in the island. W., being the 

owner & occupier of all the granted lands in V., 

was rated, by the comrs., as owner & occupier, 

for that property, described in the rate as house, 
premises & lands. W. had taken the lands subject 
to the above liability, paying no purchase-money. 

The assessment on those & the rest of the granted 

lands equalled the rack rent or full annual value. 

The annual expenditure on the embankment 

was necessary to maintain the lands within the 

island in a state to command any rent from a 

tenant or to be capable of occupation by the 

owner :—Held: W. was rateable to the poor in 

V. for the full annual value of his lands, without 

deduction on account of the embankment tax.—-- 

R. v. VANGE (INHABITANTS) (1842), 3 Q. B. 242; 

2 Gal. & Dav. 4743; 11 iL. J. M.C. 117; 6 J.P. 

668; 6 Jur. 893; 114 E.R. 500. 

Annitations :-—Distd. 2. or. Gainsborough Union (1871), 
LR. 7 Q. B. 64; Rov. Smith (1885), 55 1. J. M,C. 49, 
Folld. Newport Union wv. Stead, Same ev. Green, {1007} 
2K. B. 460. 

739. —— -— ———~,!--In a district under 
the statutory jurisdiction of comrs. of sewers 
rentcharges were imposed on lands A. & B. for the 
maintenance of works necessary to protect the 
district from incursions of the sea. Some of the 
lands within the district shared the benefits of this 
protection, though they were not liable to, & did 
not contribute towards, the maintenance of the 
works :—Held: upon assessing to the poor rate 
the tenants of lands A. & B. they were entitled to 
a deduction from the rateable value in respect of 
the rentcharge, or such jegreen thereof as 
was the proper share of lands A. & B. respectively, 
on the footing that all the protected lands were 
taken to contribute rateably having regard to 
the protection they received.—GREEN v. NEWPORT 
Union, STEAD v. NEwporr Union, [1909] A. C. 
35; 78L.J.K.B.97; 99 L. T. 893; 73 J. P.17; 
25 T. L. R. 67; 53 Sol. Jo. 60; 7 L. G. BR. 258; 
2 Konst. Rat. App. 777, H. L.; revag. 8S. C. sub 
nom. NEWPORT UNION t. STEAD, NEWPOKT UNION 
vu. GREEN, (1907) 2 K. B. 460, C. A. 


Annotations :—Refd. Smith’s Dock Co. ¢. Tynemouth 
Corpn., [1908) 1 as 8B. 315; Waddle r. Sunderland Union, 


{1908} 1 K. B. 6 

740. —-—— Drainage rate.) -—— Under 
a local Act for the embanking & draining a district 
consisting of several parishes, an annual rate was 
imposed on the district, & lands occupied by resp. 


MARNOCK ASSESSOR w. ALLAN (1887), & 
14 R. (Ct. of Sess.) 581.—8COT. provided that the 


n. Use of furniture @ wages of pes 
F LVILLE’S TRUSTEES v. FIFE 
Asarssorn (1894), 21 R. (Ct. of 











~~ — 








expense of 


tenant.}-——In a lease of a farm it was 


should be kept in re 
e landlord & tenant :-— 
Held: in valuing the farm a deduction 
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were rated at a certain proportion yearly. The 
rate by the Act was expressly made a landlord's 
tax, & resp.’s landlord had accordingly always 
paid the amount. The whole rate under the Act 
was necessary for & was spent in each year in 
maintaining the drainage works. Without such 
drainage works, the land occupied by resp. would 
have been under water at certain seasons, & 
the annual value would have been considerably 
diminished :—Held : in assessing resp. to the poor 
rate, a deduction was to be allowed under Parochial 
Assessments Act, 1836 (c. 06), 8. 1, in respect. of 
the drainage rate, as an expense necessary to main- 
tain the land in a state to command the rent. --- 
R. v. GAINSBOROUGH UNION (1871). 1. R. 7 Q. B. 
64; 41 L. J. M. CG. 1s aub nom. GAINsnonovan 
UNION v. WELCH, 25 1. T. 5893 860. PL 684. 


Annotations :-—Apld. Rev. Smith (1884), 64 0. 3. Moc. 49. 
d. pula Union t. Stead, Newport Union e. Green, 


{1907} 2 K. BK, 460. 
741. —--— --— Not Income tax.' --The South- 
ampton Dock Co.’s premises consisted in 


part of the custom house, rented & occupied by 
her Majesty’s Comrs. of Customs, & oa manu- 
factory & several workshops, rented & occupied 
by the West. India Mail Packet co., & J. The co. 
under the Dock Act, which empowered them = to 
build or provide out of their income steam tuge for 
towing vessels into or out of the docks, from or 
to Southampton, or to any part. of the British 
Channel, had actually in use a steam tug, whieh 
offered considerable advantage to those who used 
the docks, & was conducive to the general profits 
of the dock business. It was not, however, 
indispensable, as other steamboats might have 
been hired at Southampton fur the same purpose, 
but at less advantage & convenience both to the 
co. & those using the docks. Attached to the 
) frechold & essential to the business of the co. was 
| certain fixed plant, consisting of eranes, steam 
| engines, shears, derricks, dolphing & other like 
| Ponderous machinery; which, however, were 
capable of being detached, as casily & with as 
| Hittte injury to the freehold as tenant's fixtures 
put up for the purposes of trade & business, & 
| usually valued as between incoming & outgoing 
tenants. Upon a case stated us to the extent of 
the co.’s hia bilit y to be rated to the relief of the 
| poor: «Held: (1) the steam tug must be taken as 
ancillary to the docks, & a part of the floating 
capital, & the expense of it was a proper deduction 
to be made, in estimating the amount of the co.’s 
assessment to the rate; (2) as an allowance 
to directors for management, another proper 
deduction to be made was a reasonable amount of 
remuneration for personal trouble & expense, & 
for the exercise of the skill & judgment of a 
supposed leasee of the co. in managing the affairs 
of the docks, independently of the profit on capital 
emploved by him; (4) the cranes, steam engines 
& other ponderous machinery, were properly 
included in estimating the rateable value of the 
co.’s premises ; (4) no deduction could be made for 
income tax, in respect. of the estimated protit 
of a supposed tenant of the docks, that not being 
a tax upon the subject-matter rated, but upon the 
net income of the tenant. after paying the rent of 
| the premises.—-K. v. SOUTHAMPTON Dock Co. 
(1851), 14 Q. B. 587; 6 Ry. & Can. Cas. 428; 4 
“pusldings & fences in repalr.-~Maq- 
PHERSON tt. BERWICKAHTKR ASARHAOR 
(1495), 22 Ht. (Ct. of Bens.) 694.— BCOT, 


- Gaa & other Alli 





buildings & fences 
ir at the mutual 


a.}—-The pro- 


Seas.) fell to be made from the rent able prictor uf a hovwse ict it furnished, with 

10 anor -L. BR. 470; 1 8. L. T. under the lease respect of the grates, gaa-fittings, chandeliers, blinds, 
7 ° amount paid by the landlord as bis = curtain poles, & picture . He 

0. Repairs done mutually by landlord share of the expense of keeping the contended that a certain percentage 
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Sect. 1.--General principles: Sub-sect. 2, E.; sub- 
acct. 3.) 


foe renn meee~ euraincre vanes Sar 


New Sess. Cas. 460; 20 L. J. M. C. 155; 16 
L. T. O. 8. 460; 15 J. P. Jo. 145; 15 Jur. 268 ; 


JA Sasa fo (1) Consd. Morrison (1852) 
Annotations :-~Aa fo (1) - - v. orrison 52), 
1 KE. & B. 150. As to (2) Befd. R. v. Hawkina (1858), 
4265. P. 164. Aa lo (3) Apid- RnR. v. Haslam (1841) 17 
Q. 8.220; £. v. North Staffordshire Ry. (1660), 3 K. & EF. 
392; It. ». Loe (1866), L. R11 Q. B. 241; Manchoster, 
ote, & Trent, ete., Ky. 0 Calstor Union, Same v. Gland- 


ford Union (1874), 2 Ry. & Can. Tr. Cas, 54; Laing v. 
Hishopweannouth (1878), 3_Q. 3s. D. 209. Consd. Tyne 


Botier Works Co, v. Longbenton Overseers (14386), 1% 
Q. B.D. 835 Devon & Exeter Constitutional Newspaper 
Co. vo. Kxoter Union (1903), Ryde & K, Rat. App. 101, 

pla. Kirby 7. Hunslet Assmt. Com., [1906] A. C 43. 
wetd. London & Indian Docks ©. Poplar Union (1900), 
83.1.7. 371. Aa to (4) . Mersey Docks v. Liverpool 
(1K73), L. 1 9 Q. BB. 84, 


142. --- - ---- Land tax.}]~--(1) The owner of a 
tithe commutation rentcharge, constituted under 
Tithe Act, 1836 (c, 71), is rateable to the poor 
in respoct thereof, in analogy to the principles 
established by Parochial Assessments Act, 1836 
(c. 06). 

(2) The owner is entitled to deduct the expenses 
of collection, including, law expenses, & losses by 
non-payment. 

(33) Te is not entitled to a deduction in respect 
of the land tax. 

(4) He is entitled to a deduction in respect of 
the tenant's property tax, tenths, & ecclesiastical 
dues, 

(5) If he pays a curate, or a minister of a district 
chapel, voluntarily, he is not entitled to make any 
deduction in respect hereof; but, if such payment 
be legally demandable from him, as where the 
bishop can insist on the payment of a curate, or 
in the cane of a church building Act, he is entitled 
fo deduct in respect thereof. So he is, if a curate 
be paid because, owing to the niagnitude of the 
cure, it is impossible for the owner of the rent- 
charge to discharge the ministerial duties without 
such assistance, 

(6) It has been held that a covenant that the 
tenant should pay the land tax is not unlawful ; 
but apart from any special agreement to the con- 
trary, the tenant though primarily charged is 
allowed by Land Tax Act, TST (ce. 5), te deduct. 
it from the rent (COLERIDGE, J.).--GoopncHinp rv. 


Sr. Jown, Hackngsy Trustees, Lamp ov. St. 
Joun TPACKNEY "PRUSTEES, GOODCHILD tt. ST. 


Joun, Tlackwey Trusters, HAWKINS 1, LAMBER- 
HURST OVERSEERS, PHIACKNiEY & LAMBERHURST 
Tithe COMMUTATION RENT CHARGES CASK (1858), 

Wi. . «& Kk, l : oo J. P. 144 ’ 4 dur. N. S. 1050 ; 

OW. HR. 8075 120 H.R. 407s ath nom. Ror. 

Goopciinp, Ree. Laub, 27 1. J. MLC. 23883) aud 

nom, Rov. Sr. Jous, Hackney Trustees, 31 

lL. Ti Q. Ss, (). 

Annotations -—- Aa to (1) Oonsd. Re Elwes (1848), 3 H. & N, 
71, 4a te Os) Oonsd. Piarott «. Cuckfield Union Asamt. 
Com, (£921) @ Ko oB. 647. ote lo (5) Distds Ro... 
Groves (1860), 2 BE. & BH. 735 Wheeler ¢. Burntagton 
Qverwera (18d)), 2 B. & S. 700. Apld. Williama rv. 
Lilangzeinwen Overseers (1861), } BL & S69, - 
Lawrenoo ¢, Tolloshunt Knights Overseers (1862), 2 Bo & 
h. 6833. » Scriven with Tentergate Overecern .. 
Fawoott, (1863), 3 BL & S. 797. Overd. BR. ©. Sherford 
(1867), Th R. ? ‘ B, 503, d. kK, v. Rhymney Ry. 
(1869), L. R. 4 Q. B. 376. Generally, Refd. Waddle vt. 

Sunderland Unton, (1908) 1 K. B. 42. 


743. —— ---—— Water rate.} —On a case stated 
by quarter sessions, the gross rental of a house 


ee penelone niet) 


of the gross pont should be allowed as ; Cownas r. 


a gcecteton in respeot of me soit [191d; 8. Cc. 
ng. as thean were movable, bu . 
the aasesaor entered the groas rent in helene on farm. 


the valuation roll: —Z/rii:  theac 
fittings fomned of the lands « 
heritages let, & their annual value was 
rightly included in the valuation.— 


| 


FORFARSHIRE ASSESSOR, 
8 I 0. ~—-SCOT. 


a farn, in im 
an obligation in the lease, repaid to his 
tenant one-half of the coat of tho lime 
put upon the land by the latter in a 
certain year:—-Held: in entering the 


RATES AND RATING. 


was found to be a certain sum :—Held : in ascer- 
taining the rateable value to the poor rate, a 
deduction from this gross rental ought not to 
be allowed in respect of a payment made by 
the landlord for water laid on & supplied to 
the house by public comrs., such supply & pay- 
ment being optional.—R. v. BItston OVER- 
SEERS (1865), L. R.1 Q. B. 18; 6B. & 8. 908; 35 
I. J. M.C. 73; 13 L. T. 327; 12 Jur. N.S. 139; 
114 W. R. 83; 122 FE. R. 1428; sub nom. HUGHES 
v. BILSTON (CHURCHWARDENS, ETC.), 30 J. P. 166. 
Annotation :—Distd. Sheffield Waterworks Co. v. Bennett 

(1872), L. R. 7 Exch, 409. 

144. —— .J|—SmITH v. BIRMINGHAM 
(CUCU RCIIWARDENS), No. 719, ante. 

745. Deductions made before assessment.] 
—-In ascertaining the net rateable value of property 
assessable to the poor rate, an allowance is to be 
made for rates & taxes, & such allowance ought to 
be made upon the net rateable value after the 
rates & taxes themselves, in addition to all other 
proper allowances, have been deducted.—TYNE 
IMPROVEMENT CoMRS. v. CHIRTON OVERSEERS 
(1862), 32 L. J. M. C. 192; 28 J. P. 195. 

746. —---- Landlord compounding for rate— 
Entitled to full deduction.] -—-Under a local Act the 
owner of a tenement under £6 108. rateable value, 
ascertained according to Parochial Assessments 
Act, 1836 (c. 96), is rated, instead of the occupiers, 
tothe poor & other parochial rates : & if he chooses, 
he may compound to pay whether the tenement 
be oceupied or not, & if he so compounds, he is 
to pay only one-half the rate +-—Held:) an owner 
x0 compounding is entitled, in ascertaining the 
rateable value of the tenement, to the full deduction 
in respect of rates as if the tenement had not been 
compounded for.—-R. ov. Dopp (1865), L. R.o1 
Q.B.16; OB. & 8S. 903; 12 Jur. NLS. 159; 122 
Ki. R. 14265; sub nom. R. v. BILSTON OVERSEERS, 
36 ~. J. M. CC. O07; sub nom. Dopp v. BILSTON 
(CHURCHWARDENS & OVERSEERS), 13 L. JT. 580; 
30 5. PP. 165. 
atnnotations ;— Consd. House Property & Investment Co, 

v. Poplar Union (1881), Ryde, Rat. App. (1871-85) 242. 

Diatd. Smith e, Birminghai Corpn, (1883), 11 Q. B. D. 195. 

Consd. Pimzett ¢. Cuckfield Union Assint. Com., [1921] 

2 K. 2B. 647. Apld. Slaytor +. Newcastle-upon-Tyne 

Assint. Com, (1925), 134 L. T. 69. 

747. — — —-—.j--HovusE Property & 
INVESTMENT Co. v. PorpLAR UNION (1881), Ryde, 
Rat. App. (IST1-85) 242. 

748. —-—-- Landlord paying rates-— Amount of 
deduction.j|~-The rates in a parish averaged 
8s. 33d. in the pound during the five years previous 
tothe making of the valuation list appealed against. 
The rates in the year in which the valuation list 
was made & in which the appeal was heard 
amounted to 0s. 3d. inthe pound. It was given in 
evidence that the rates in ihe parish were not likely 
in the future to go below 9s. in the pound. 

In assessing property let to weekly tenants, the 
owner paying rates & taxes, the overseers con- 
tended that the deduction to be made from the 
rents in order to arrive at the gross value should 
be calcuated on the basis of a rate of 8s. 6d. in 
the pound. that being the nearest round figure to 
8s. 3id. The owners contended that the deduction 
should be calculated on the basis of a rate of 9s. 
inthe pound. The ct. dismissed the appeal, thus 
giving effect to the owners’ contention.—STEPNEY 














farm in the valuation roll for the 
succeed! year the assessor was 
bound to deduct the sum so repaid from 
the rent 4 ed in the lease.— 
MILLER’S TRUSTEES 0. BERWICKSHIRE 
Aseessor, (1911} 8. C. 908.—8COT. 

r. Costs of collection of rent-—Under 
Housing, Letting & Rating (Scotland) 


Where 
ement. of 


Part II.---Basis or ASSESSMENT. 


Borovueu Counci. v. Moore & STEPNEY BOROUGH 
ASSESSMENT COMMITTEE (1906), 1 Konst. Rat. App. 


14. 
: Fishery rate.]—-See Fisheries, Vol. XXV., 
p- 54, No. 479. 

—— As between landlord & tenant. —- See 
LANDLORD & TENANT, Vol. XXXI., pp. 290-310, 
Nos. 4353-4534. 

749. Lands allotted in lieu of tithe rentcharge—- 





ee A ee ee 


Rateable without deduction.!— 4 local Act, passed ’ 


in 1794, directed comrs. to set out & inelose 
waste lands in compensation for tithes. great & 
small; 30 acres to be settled on the vicar & his 
successors, & the residue on the rector & his 
heirs, but subject to the payment of a rent to 
the vicar & his successors in lieu of the vicarial 
tithes, minus the annual value of the 80 acres 
allotted : the comrs. to assess the rentcharge as 
follows: they were to find what part of all the 
land sect out & inclosed should be a fair & equit- 
able compensation for the vicarial tithes, & 
then to find the average price of wheat during 
the past twenty-one years, & on that esti- 
mate to calculate the quantity of wheat 
which should be equal to the yearly value of the 


em -_ 


part of the land so ascertained as above-mentioned, | 


exclusive, however, of the 80 acres: a corn rent 
equal to the value of the quantity of wheat was 
to be paid thenceforth annually to the vicar & 
his successors clear of all parochial rates & 
taxes. The Act. further enacted the extinction 
of the tithes thenceforth,  Resps., occupiers of 
the lands allotted to the reetor under the Act. 
were assessed at the full annual value of their land, 
less the amount pavable as corn rent, to the viear : 

Held: they were rateable at the fullannual value, 


without) making any deduction.--LPackirr ov. 
LONG BENNINGTON (CHURCHWARDENS & OVER- 
SEEKS) & ANDREWS (S64), LOC. BL NLS. SS 303 


New Rep. 574: 83 1. 0. Mo C2 187; 9 1. PR. 760; 
28 J. P2185; 32 WLR, 4883 148 EL R. 1088, 
750. Renewals of farm buildings & machinery. 
—-In assessing prenuses to the poor rate the rent 
actually paid was taken as the gross estimated 
rental; this was a fair & bond fide rent on the terms 
that the Jandlord should find the chief materials 
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751. Expenses of repairs by tenant.) —-It. v. 
WELLS, No. 750, ante. 

752. Annual sum charged on market tolls.’ 
By a local Act, applts. were incorporated & 
authorised to regulate the market places belonging 
to the corpn. of Brecon, & to receive all tolls 
payable therefrom, which were thereby vested in 
them. They were. however, by another aect., to 
pay to the corpn, £2104 year, to be charged on the 
scheduled tolls, markets, & market places, by 
the Act vested in applts. & to be a first charge on 
those tolls next after the expenses of recovering 
them. ‘This annual sum was to be deveted by 
the corpn. to the payment of incumbrances incurred 
by the building of the old market place. Applts., 
under the authority of the Act. constructed new 
market places on land vested in them, & collected 
tolls from the old & new markets: - eld: applta. 
were not entitled to a deduction of this £210 fron 
the net annual value of their tolls in their assess- 
ment to the poor rate. - BRECON MarkKeTs Co. t. 
Sr. Mary's Brecon (1877), 86 L. 0. 100; 41002. 
oe 

753. Expenses of dredging river To facilitate 
approach to shipbuilding yard. Premises adjoin- 
ing a tidal navigable river were used as a ship- 
building yard. ‘The business of the vecupiers 
required that yachts & boats should have access 


‘from the river te their wharves & jetties, & to 


t 


Inaintain this aecess they incurred am annual 
expenditure ino dredging the river outside the 
premises ino their own accupation:  /feld: the 


amount paid for this dredging was not within 
Parochial Assessments Vet, PSoo ce. O06), a. 1, an 


expense necessary ta dnaintain the hereditaments 


in astate to command the rent, A dado not fom a 


proper deduction from the prose ostimated rental 


of 


TOS. Ty 


for repairs & the tenant the other materials & | 


cost of labour :---/7/eld : in order to arrive at the 
rateable value. the cost of the repairs borne by 
the tenant ought not to be deducted. 

Semble: in assessing farms with farmhouses & 
buildings & a water corn null to the poor rate, 
an allowance ought, in general, to be made in 
“Nae ita of the contingent or future renewal of 
buildings 
2Q. B. 542; 8B. & S. 6073 861. J. MLC. 109 ; 
16 L. T. 700; SIS. P. 597; 15 W. RR. 1059. 


Annotation -—Beld. Dewsbury & Heckimondwike 
works Board ¢. Penistone Assint. Com. (1585), 16 Q@. Be. 


Water- 








& machinery.— R.v. WELLS (1867), T. Re | 


noe oe ne 


the hereditaments in ascertaining the ned 
roftasable ovadue  thereef. Warriors or. 
SOUTH STONEEAM Assicssaten Tt Comairritc, (Pb ] 
LK. EB. 10a: Sd db Bb I a 273 bb LP. 150 | 


xd 
Pd. GLB oe, De 


Stusdinci. . CArrnst VALCKE, 

754, Test of rateable value Percentage on 
capital value., ‘The school board are rateable to 
the poor accerding to the annual value of the 
buildings occupied by them, whether they rent or 
own the buildings. The cost. of the dand & the 
cost. of the buildings are rough testy of the value 
of the occupation, Fair & reasonable mterest, 
calculated upon the necessary outlay in purchase: 
money & building, may be taken as a method by 
which ¢(y arrive at the rateable value as representing 
the value to the existing occupier. 

So also may the rent which the board might. be 


685. , supposed to be willing to give if the board were 
Act, 1911, 8. 1.}--CARRON Co. eo. j of telnds. ~GALAsIRLA &  RELKIRK | 27>. SCOT. - 
FRANCIS, [1915] S. C. 872.—SCOT. | Pansy CouUNciLs ¢. ScoTr PLUAMER, . 164 ili, - - - 2 sry ITIK M, 

t. Expenses of roup.j—ln assessing | [1925] S.C. 9412.—SCOT. , Epinncnn Arse Host (PMU), 25 It. 
tho yearly value of grass parks let for | opr.3. SE at Par.) GUE 34 Se. I 1 O66 | 
the season, it ia not ] timate i PART II. SECT. 1; SUB-BE o Be ) oa a... EP. 345. SCOT. 
to make deductions from the rent | bi. Test of rateable value Pere) Th ive ~- -! Jn 100 certain 
payable by the tenant either for the | centaye on capital valuc.)--In valuing — gubyects, consisting of Nax allied 
expenses of the roup of the grass parks | premises consisting of a dwelling house, , Sarr hotses of is betog Cherie ex pond 
or for discount dad by the landlord | & percentage on the actual cust of ; fo public mle, without fading @ 
to the tenant for prepayment of the | coustrnction cannet properly be taken | purchaser, wero bought by private 
rent.~-LOCKHART vt. LANARKSHIRE AS- | as the sole basis of assessment where ¢ Largain at the upset price. dn the 
BRESOR, (1922) S. C. 450.—S8COT. | there is evidence of letting value & of © valuation roll for the year endl 

a. Alinister's sti Poor Law expenses of repairs, insurance, & uy- Ww hit-Sunday, 1007, the sasossor entore 
Amendment (Scot a) Act 1845 keep of the premises bernie by the the subjecta, which werg tn purchaser's 

rovides for the valuation of lands & owner. -- Fuetonen or. VALUATION | gocupation st a valuation reachod by 
Leritawos for the purpore of levying the | COMKH., {1907} ¢ I. 8. 112.--IR. | taking 7¢ per cent. Of the value of the 
r rate Held. : a minister's stipend 754 il. —- J-—ST. CUTHBERT'’S ¢ subjects, an ascertained in tho case of 
not fall to be deducted, it not being | CO-OPERATIVE AaSUCN. 0. EDINBURGH | the bulldiogs, by incasuring the cuble 

a charge on the cstate of property in | Axsxsson (1896), 23 HR, (Ct. of Bess.) | contents & applying @ rate varying 
the lands themeelves but on the estate | 681; 33 Be. L. Mm. 487; 3 8. 1. 8 8 from ti. ta 2d. per euble foot, &, iu 


Jd.—-YVOL. XXEVIII e 
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Sect, 1.-—General principles: Sub-sects. 3 & 4.) 


desirous of hiring premises for schools.—R. v. 
LONDON ScHoor BoaRD (1885), 55 L. J. M. C. 
33; 60 J. P. 419; 2 7. I. BR. 225; sub nom. 
LONDON SCHOOL BOARD v. ST. LEONARD, SHORE- 
DITCH, ABBESSMENT COMMITTER, 34 W. BR. 583, 
D.C. ; affd. sub nom. R.v. LONDON SCHOOL BOARD 
(1886), 17 Q. B.D. 758, CL A. 

Annotations : - Distd. Hoyal Masonic Institution for Girls 
Trustecs wv. Wandsworth & Clapham Union (1891), se a 
Ttat, App. (1801-05) &B. Apid. Royal Medical Benevolen 
College v. Kpsom Union (£902), Ryde & K, Hat. App. 82, 

» Liverpool Corpn. ®. Chorley Union Assint. Com. 

& Withne)) Overseers, (1012) 1 K. LB. 270. Reld. North 

& South Westorn Junction Ry. «. Brentford Union Assmt. 

Com. & Acton Overseers (1687), 56 LL. J. M. C. 101; 

Owens College or. Chorlton-upon-Medlock | Overseers 

(eer: 18 Q. BLO. 40385) Baurton-upon-Trent Corpn. 9%. 

Surton-upon-Trent Onion Assmt. Cois., Same ov, leg@ing: 

ton (Churchwarden) & Burtoa-upon-Trent Union Assit. 

Com, (1880), 24 Q. B.D. 1973) Middlesex County Lunatic 

Asyluin Wandsworth « Wandsworth & Clapham Union 

(i801), Ryde, Rat. App. (1891-08) 116; Le «. GC. ow. 

Krith Varin & Dartford Onion Asamt. Com., West Hain 

Parish rob. C. C., St. George's Union Assit. Com. », 

LO, OL, (bs9s] ALC. 6625 0. 0. C1 ee Lanibeth Overseers, 

fIsVGp2 QB. 245) Liverpoal Corpn. « Lianfyllin Assint, 

Com, (1sivy 2 Q. Bb. 145 GN. Ry. oe Hitehin Union 

(£906), | Konst. Rat, App. 116; Davies v. Seisdon Union 

IPOS} ALCL $1563 G. OC. ty. wo Banbury Ciiton Sheffleld 

infon ww 4. OC. Ry, (EVOU) AL OL 785) West Kent Main 

Seworage Kourd op. Dartford Unlon, Duarenti Valley Mutu 

Dratnage Board vy. Dartford Union (1911), Konst, & W. 

Rat. App. 168: Port of London Authority vt Orsett 

Union Assint. Com, (£920), A. C. 2738; Poplar Assit. 

Can. t Hoborts, (2022) 2 ALC. 835) Kingston Union v. 

Metropolitan Water Bourd, (1926) A.C. 33L. Mentd. 2te 

thrlstchurelh Tnelosure Act, Moyrick tv. A.-G. (1804), 

711. T. be. 

755. 2 St. PANCRAH 
PANCHKAS ASSESSMENT COMMIPTEL 
SCHOOL Boarb, No. TL4, ardle. 

756. | Appit. was assessed at 
£1,000 grons & LI,340 rateable value, in respect of 
the buildings & recreation ground of a college 
founded for the education of the sons of Roman 
Catholic pentlemen. Phe buildings had cost 
£16,200, & the land, which was about 02 acres 
in extent, had cost £10,868. No ae Wiis 
intended to be, or was in fact, made.  Applt. 
admitted that so much of the land as formed the 
curtilage was to be rated al its value as building 
land, but contended that the residue, being used 
only asa recreation ground, & not as building land, 
ought not to be rated as building land: -Jleld: 
on the cost of land & buildings boing admitted, the 
assessinent muat be contirmerd.—-WYNDHAM t. ST. 
Many ABBOTTS, KicNnsiINGQTON, ASSESSMENT Co.- 
MITrek (1886), Ryde, Rat. App. (1886-90) 07. 

757. ~ 4, “Phe comrs. of public baths 
& wash houses for the parish of Lewisham, in the 
discharge of stat ate duties, bought land, & 
erected thereon buildings to be used as pul-lie 
baths, at a total cost of about £18,000. ‘Mhe baths 
were assessed at £125 rateable valuc. They were 
varried on ata loss. Some of the charges which 
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RATES AND RATING. 


by statute. Resps.’ witness stated that a tenant 
who was free from the statutory restrictions could 
not be found to give more than £275 a year under 
a lease; applts.’ witness thought that such a 
tenant would give £500 a year :—Held: the rate- 
able value must be increased to £275. 

The comrs. were able to borrow money from 
the London County Council at 34 Hees cent. Qu.: 
whether, in taking cost of the land & buildings as 
evidence of rateable value, it was permissible to 
calculate any higher interest thereon than 34 per 
cent. 

Semble: in estimating the rateable value of 
public baths the sessions disregarded the cost of 
land & buildings.—LONDON CounTy CoUNCIL 
v. LEWISHAM UNION ASSESSMENT COMMITTEE & 
LEWISHAM CoMRS. OF PUBLIC BATHS & WASH- 
HOUSES (1891), Ryde, Rat. App. (1891-93) 104. 

758. -- - - --.}-~-Semble: in the case of a 
charitable institution, where profit is not the object 
of the occupation, the ct. will, in order to arrive 
at the rateable value, take some lower percentages 
than 4 per cent. on the value of the land, & 5 per 
cent, on the structural value of the buildings.- 
RoYvAL MASONIC LNSTITUTION FOR GIRLS, TRUSTEES 
v. WANDSWoRTH & CLAPHAM UNION (1891), Ryde, 
Rat. App. (1801-93) 8. 

69. - - -- - .j}—MIDDLESEX CouUNTY LUNATIC 
ASYLUM, COMMITTEE OF VISITORS v. WANDSWORTH 
& CLAPHAM UNION, No. 716, ante. 

760. — Semble: in estimating the 
rateable value, the ct. adopted some higher per- 
centages than 3 per cent. & 4 per cent. on the 
values of land and buildings respectively, notwith- 
standing the fact that applts. were able to borruw 
money at 3 per cent.-—WESTMINSTER UNION $v. 
WANDSWORTH & CLAPHAM UNION ASSESSMENT 
5 age (1801), Ryde, Rat. App. (1891-93) 
ot. 

761. - - » ~ Where a building is partly 
monumental in character, it is right to deduct 
the cost. of the purely monumental portions from 
the capital cost of the whole before calculating the 
rateable value by taking a percentage on the 
capital cost.--- IMPERIAL INSTITUTE OF THE 
UNITED KiINGboM, ETC. vw. St. Mary ABBOTTS, 
KENSINGTON & ST. GEORGE'S UNION (1895), Ryde 
& WK. Rat. App. 1. 

762, -- - -~ ., ~ In assessing the rateable 
value of a lighthouse the dues received in respect 
of it cannot be taken into consideration. 

he ct. of quarter sessions has further held 
that the lighthouse is to be rated on a structural 
basis, that is to say, it has been held that a fair 
& proper mode of arriving at the rent at which 
the lighthouse might reasonably be expected to 


1 
| 


let is to take a percentage upon its value as a 


structure. I cannot say that it has been shown 
that this decision was wrong (KENNEDY, J.).—- 


eould be made for the use of them were restrictedt| LANCASTER PorkT Cosmas. ro BARROW-IN-FURNESS 


na o. Re ree me ee em ee ey 


the case of the horitable machinery by 1b 
applying the rate of 20s. per indicated 
horse power :~ Meld: on appeal by 
the ower of the subjecta tu view of 
the rvoont sale of the subjects, after 
the market had boen fully tested, the 
principle of valuation adopted by the 
ussowor ought not to he followed & 


taxation, 


eclling value, 


the valuo to be entered waa 7é per cent, purpose of taxation that 


on the price paid for the subjects, 
deducting the valuo of the movabl: 
Inachinery tududed in the sale, plus 
the amount of fou-duty.—Lowson, 
LTb. v. ARBROATH ARSIDWOR (1901), 
3 EF. «Ct. of Seas.) 4665: SS so. L. HK. 


ridge, croaaing 


regard cannot bo 


NO tee atte ee ne ee et re 


2 aoe ehelual cash selling value.j)— 
The measure of value for p 
preseribed 
Clauses Act, s 113, is the actual cash 

& not the coat.— te 


(1393), 8 B.C. R. 361.—CAN. 


ying within a township 


proportion to the value of the franchise 
or of the whole bridge, oF to the cust of 
construction, but only to the actual 


rn a te lhe 


d. ——~ —. }— Re STRATFORD 
WATERWORKA Co. & Crry or Srrat- 
CAN. (1901), #1 . L. T. Ven, N. 4i.~- 


Pen tte 


urpodes oO 
by Municipal 


, wet cash selling value, & not thr 
cost.~-He VANCOUVER INCORPORATIO! 


vaag ade . eeMUDR | Ge tot oe) dite Vancouver Iy- 
Metsictrac CLateugs Act & DUNSMUIt CORPORATION Aer, 1900, & Hoaxes 
5 i Tt] re be a 2 Owoc. N. 723 
-- —,j—~-Jn asscasing fore B.C. OR. 373.—CAN. 
the Ni river, , {.——~-- --—.}-—The measure ofl 
n Canada, ; value of improvements for purpvsea of 
had to ita value iu | taxation preecribe¢d by Vaucouve! 
|} Incorporation Act, 1900, a. 38, is tle 


dug, a8. DL. T. 470,—-800OT, cash price obtainable for the land & 4 
. Act, 1900, & Khoegre (190 Fs 
734 v. ~:~ -—--—~.}--HeLL t. Epix:  unaterials eituate within the township. 495, 3 A805), 8 Beek 
BURG ARARSSOR aoe é F, ies of —~Re QURENSTON Huetants Driper Co. 
eae.) Sul; 4 » LL. RR. 4905 32 Amewesuant (1901), 31 C. L. T. Ooc. = . (Re Waccnor 
8. OL. T. 18,~-800T. N. 249s 1 QO. . RR. 114.-—-CAN. Scnoot, DisTuic’ ASskwsMENT (19U9' 


Part II.—Basis 


OVERSEERS, [1897] 1 Q. B. 166: 66 L. J. 
me L. T. 358; 61 J. P. 21; 13 T. L. R. 30, 


Annotation :-—Apld, Cattewater Harbour Comra. v. Pl 
St. Mary Union Assmt. Com. (1899), 63 J ae Ser ee 


763. -} —The London School Board 
was under a statutory obligation to provide schoo! 
buildings. It claimed to calculate the rateable 
value of certain premises provided in pursuance 
of this Se aeet at a percentage on the capital 
cost equal the rate at which it was able as a 
public body to borrow moncy: --Held: as there 
were other possible tenants for the premises. this 
principle was inapplicable.---LONDON ScHooL 
BoarD v. WaNnpsworty & CLAPHAM UNIONS 
ASSESSMENT COMMITTEF (1900), 180 T. TL. R. 1373 
Ryde & K. Rat. App. 24, D.C. 

764. ——- -}—Hyde Park Court was a 
block of buildings consisting. besides a club, of 
a number of residential suites with common 
dining & other rooms. Applts. let out the suites 
& supplied their tenants & other persons with 
food & drink. The ct. did not accept a valuation 
calculated at a percentage on appits.’ gross receipts, 
but made an assessment based apparently on the 
capital cost of the land & buildings.— Hyp Park 
CouRT, Lip. v. ST. GEORGE'S Union (1901), Ryde 
& K. Rat. App. 38. 

765. -—-- -—-—.|—In order to obtain the gross 
estimated rental of school buildings, some of which 
had been more expensively built than was nevessary 
for their purpose, the ct. a he ft per cent. to the 
cost at which equally suitable buildings could have 
been provided at the time of the appeal, & added 
to the interest xo calculated To oper cent. on the 


Q. B. 











repairs, renewals, & insurance. - Roya Mirepical 
BENEVOLENT COLLEGE tt Iepsom UNion (1802), 
Ryde & K. Rat. App. 82. 

766. -- - - 
erected & was carried on by the London County 
Council upon a cleared area under Housing of the 
Working Classes Act, 1800 (¢. 70). The house had 
never been fully oceupied. Phe cet. declined to 
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768. -—— —~—.}— A school which accom- 
modated one thousand one hundred & thirty- 
eight scholars at the time of the appeal had been 
so constructed that it might be ultimately enlarged 
so as to accommodate one thousand four hundred 
& twenty-six scholars. Certain parts of — the 
building were already sufficient for the larger 
number of scholars, & applits. sought to exclude 
from considvration the extra expenditure incurred 


in the construction on this account. Lonxpoxs 
CounTyY CouncH, c. PopLhan Union (1906), 1 
Konst. Rat. App. 17. 


769. — ‘Phe law appears to me to be 
correctly slated by Mr. Ryde at p. 176 of the second 
edition of his work on Rating. He says: ** The 
measure Of rateable value is detined by statute as 
the rent which may reasonably be expected: 
interest on cost or on capital value cannot be sub- 
stituted for the statutery measure, but can be 
looked at as primd facie ev idence in order to anawer 
the question of fact: what rent a tenant may 
reasonably be ex pected te pay " (RENNEDY, LJ.) 
LIVERPOOL CORPN. or. CHORLEY UNION ASKESS- 
MENT COMMITIER A WOUTHNELL OVER BEES, | EOd2, 
IK. B. 270; Sti. JW, BB. f26 50 Lod dP. 2a , 
76 J. BP. 1s Loon. G. OR. toy Nenst. AW. 
Rat. App. 262, C. A. 3 on cp peal, [LOLs] ALC. 107, 
it, LL. 

Annotations: -Refd. London Corpo. ro Associated Newn- 
papor, |1915) A.C. 0745 Hackney 2 Coe. Metropolitan 
Asyluna Board (1924), 132 L. b. 1305 Hach eo. Daniela, 
{((UZ5J 1 KO. O26. 

770. -- - Added to ground rent.; ‘The 


> trustees & nuanagers of the London Stock Lexchange 
produced evidence to show that the rent of thetr 


L property, if let for offices, would be leas than Che 


same sum, as representing the probable cost of | nasement. appealed apgainet 


Resps. showed Chat 


othe aetual ground rent, added to 5 per cent. on the 


A lodging house had been | 


structural value of the buildings, amounted tou 
larger ratealde value than that appealed wgatist 
-Held: (he assonmmment anust be confirmed. 

Lonpon Srock EXcHanxce TRestrics AC MANAGIEIts 
re Crry of LONDON UNLON ASSERAMENT COMADPITIEEB 


3 (1880), Rede, Rat. App. CESKG WO) SE. 


assess the house upon a basis of receipts & expendi- 


ture, & upheld an assessment in which the rateable 
value represcoted about J per cent. on the cost of 
land & Mulldings = LONDON COUNTY COUNCIL t. 
(CREENWICH UNtIon (1905), 1 Konst. Hat. App. 4. 

767, —-- -- ~--.,--In valuing a school provided 
by applite. as the education authority, the ct. 
arrived at the gross value by applying 4 per cent. 
to the capital value of the land & 5 per cent. to the 
capital value of the buildings. The ct. did not 
state how it had calculated the capital values to 
which it applied these percentages. - LoNDpoON 
COUNTY COUNCIL vt. ISLINGTON ASSESSMENT CoM- 
MITTES (1906), 1 Konst. Rat. App. 6. 


Zsaek. L. R327 1D WL. KL 399. ~ 
CAN. 


——-j— Re MeNicipaL Act, 


771. , Phe et. pat o per cent. 
on the capital cost of a dwelling-houne, & added 


» the sur so caleulated to the ground rent, ebe.. in 


h. 
Gates’ Casx (B.C.), (1915) 2 W. Wo) TION Co., TR. 
¥30.—CAN. MUNIcIvpaLIry (188 
wwe eo Duxyveus e. Rorps, %- AF. 


11981) 1 W. WL ht. 769; 618. C. He 
320.—CAN. | 


ue Evrur in captlalisation, | ~ LI scoun 
County «. TOWN ov Niauattira (1466), 
25 U. ¢, ii, 5738.-- CAN. 


i 


order to arrive at the gross value. HAYN Ke 
& 


HAMPSTEAD Bornovan Councun (102), Rade 
KK. Rat. App. 70. 


PLANT. 


SupB-sier. 4. --MDACHINERY AND 
20 (c. DY), 


See, now, Hating & Valuation Act, 1020 


8. Z4. 

772. Machinery used in connection with build- 
ings.} -~A house & engine for carding cotton, which 
are rented as one entire subject, & described by 


land & buildiugs are oceupled by the | Co. (1875), 4 HL (Ck. of Sawa) D146. 
tenants of the owners of the soll. — 
LONDON & Soutma ArnicaNn Exviuna- 


SOOT. 

772 iv. | UDawr (WAbLLIASD & 
vt. BRACONAFIELD ¢ Cao. (1460), WO CL. of Mem.) 12su. - 
4), 3 H. C. 134.~- | goor. 

172 Vv. d- Premines oecupied aa 


ies pest wotks contained machinery 
belonging Lo the tenant, who wit Che 


Part of 


husband of the grec id 


! 
| 
1, ——- ~~ | He Srarn MANU. | thinery t i fincas iuiter thes 
FACTURING CO., (1936) 1D. L. KR. 212; UAdine. The eae 1a ii be obligation 
38 N. 3. KR. 243.—CAN, { PART I. SECT. 1, SUB-SECT 4. on the tenapt to erect inachlacry, & 
m. ——-- Cost of tmmovuble buddings 24. Muchinery uaed ta connection {| it wos not disputed that the reut waa a 
erecteg on land.j—ln the valuation, | with tuildings.j—Kep Deen Crry vc. | fair rent fur the bulldiogs taken bi 
for the purpose of assessing a landlord's | WRSTRKKN GENKRaL ELxcTRIOCo., Ltn. | themselves :—/leld: the nuachinery 
rate, of property situated within a | (Alta.), (1917] 2 W. W. RK. 450; $4 | was not W be taken inte computation 
Municipality, tacurporsted ander Muni- | Dp. L. RB, 406.—CAN. j in extimating the yearly value of the 
clpal Act, 1882 the valuator ix entitied | : remind, & they were to be entered In 
to add to the valus of the land that of 772 U. --— .J—- CHaLMERS (1871), be valustion roll at the rent in the 
the immovabie buildings there. | }} Macph. (Ct ot Bem.) 983; 44 Se. | ings -—-THOMBON v.  HENYRIWAIISIUt 
on & acceding to the sail, ive | Jur. £30.—-SCOT. ' Asaseanoe GEES). 10). (Ct. of Hons.) 
of the condjtions under such 7723 Ul. ——.}— SUrmxaexn Ison | 500; 20 50. L. 10 322. ~ SCOT. 
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Sect. 1.—General principles: Sub-sect. 4.] 


the general name of an engine house, are rateable 

to the poor.—R. v. HoaG (1787), Cald. Mag. Cas. 

266; 1 Term Rep. 721; 1 Bott, 150; 99 KE. R. 

faa Consd. 1t. v. Brighton Gas Light Co. (1826) 

A taltons : ~ it.» Brighton Gas t ; ’ 
8. «UC. 466. Apld, Brown v. Granville (1833), 10 Ising. 
(i. . At. v. Viveriool Exchange Propnetors (1834), 
1 Ad, & EL 465; Tyne Boller Works Co. v. Longbenton 
OverseeTs (1686), 18 Q. B.D. 81. Refd, 1. v. Haslarn 
(KSI), 17 GY. JS. 220; Kirby 0. Hunslet Union (1905), 1 
Konst. Hat. App. 225. entd. Income Tax Special 
Purposes Conirs. ». Pemacl, (1891) A. C. 531. 


173. --~ .{}—A local Act directed that the 
guardians of the poor, churchwardens, & Overseers 
of the parish of B. should, from time to time, but 
not oftencr than once in seven years, cause to be 
made a survey & valuation of the annual value of 
all houses, lands, tenements, & hereditaments in 
the parish, which might be amended from time to 
time by the concurrence of a majority of the over- 
seers? & the poor rates were to be made upon the 
annual value in such valuation, with power of 
appeal to quarter sessions against the survey & 
Valuation. Under another locnl Act, a gas light 
co. daid down pipes in the parish, the soil not 
belonging to the eo, & manufactured the gas out. 
Of the parish, Inthe valuation, they were entered 
for their mains, pipes, ete, for the value at. which 
the mains & pipes would let, & for the land occupied 
by the mains & pipes. at the value of the land to 
let fora pipeway. In certain houses in the parish, 
there were steam engines & other machinery 
afiixed to the houses.  "Miese houses were valued 
at what they were worth to let, without reference 
tothe value whieh they derived from the engines, 
ate, Meld: (he valuation was bad.---R. 2. 
BiemMixnauam & StTarFORDSHIRE GAS Liautr Co. 
(IS37), 6 Ad. & EL 6345 1 Nev. & PL KB. 691; 
Neve & PM. CL 2765 Will Wolk, & Dav. 224 ; 
Oi. Moa. 92; Pd.P. O85 112 BL RR. 208. 


alanoletions :-- Apld. i. nr. Ciuest (1837), Will. Woll, & Dav. 
Hoty Row. Southampton Dock Go. (1851), 14 Qe B. 
BST | Lala or. Bishopwearmouth (1878), $3 9 Q. B.D. 
200, Consd. Devon & Exeter Constitutional Newspaper 
Co. vw ftxeter Union (1003), Ryde & K. Rat. App. 104. 
Refd. Ri. or. Raslam (1850), 17 Q. BB. 220; Medtand & 
Browne. Paine (i858), 4 dur. NOS. 12835 Tyne Boller 
Works Co. t. Longhbenton Overseers (1886), 1&8 Q. Be. De 
KI; Kirby v. Munalet Assint. Com, [1906] A.C. 43. 


774, -- - Whether confined to fixed machinery.} 
—R.oor St. NicHouas, GLoccesrTerR (1788), L 
Term Rep. 723, n.5 1 Bott, 160; Cald. Mag. Cas. 
202: WO de. Re 1342, 


Annotations :- Folld. R. 0. Hoge (1787), 1 Term Rep. 72 


Apld. 8. v. Rrighton Gag Light & Coke Co. (1886), 4 B. 
(. 408; Brown vy Granville (1833), 3 Moa. & SB. 4 
2 Re. Liverpool Mxehange Proprietor (1834), 
aria’ Gee nets ae a re Rie ne (W847), 1 Q. BL OOAN, 
nay: a ay. Ma 4 Coa, tt. Longbenton Overseers 

W. 33. 220. 

7178, - «  Tnarate laid upon buildings 
to which machinery is attached for the purpose of 
manufacture, the real property ought to be 
assessed according to its actual value as combined 
With the machinery, without considering whether 
the machinery be real or personal property, & liable, 
or not, to distress or seizure under a fi. fa., or 
whether it would go to the heir or exor., or, at the 
expiration of a lease, to (he landlerd or tenant.— 
Rov. Guest (1838), 7 Ad. & EL 051; 2 Nev. & 
PORK. B. 603; Will, Wolk, & Dav. 031: > 71. J. 
M. ©. 38; 1 J. BP. 8432 0. P70; 112 EL RB. 


728, 
Annotations ~—~Apld. R. r. Haslam (1951), 17 Q. B. 220; 
B. 587; Med- 


KR. v. Southampton Doak Co. (1851), 14 Q. 


-_ 
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172 vi. 


; wa mm Pee COWAN CALRXANDRE) ¢ 
ae he hin oe pr ¢ 
4 . Of Seas, Face . E.R, 4 FP. 
738; 28. L. T. 48.— SCOT. | 573 a 
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Refd. lt. v. Hastam (1851), 17! 
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772 vil. ~—.J}—Drnpek ARSRSe0R 
ARMICHAEL & Co., Lp. (1902), | 
Ct. of Sees.) 525: 89 Sc, 

e 9 8. L. T. 513.—8COT. 
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land & Brown »v. Paine (1858), 7 W. R. 357; Laing v. 
Bishopwearmouth Overseers (1878), 3 Q. B. D. 299. 
Consd. Devon & Exeter Constitutional Newspaper Co. v. 
Exeter Union (1903), Ryde & K, Rat. App. 161. . 
Tyne Boiler Works Co. v. Longbenton Overseers (1886), 

18 Q. B. D. 81; London & India Docks v. Poplar Unioa 

(1900), 83 L. T. 371; Kirby v. Hunslet Assmt. Com., 

11906} A. C. 43. 

776. .}— The occupiers, not being 
owners, of premises were rated for them to the 
o00r as for chemical works, lands & buildings. 
Part of the works consisted of chambers used for 
the manufacture of sulphuric acid. The chambers 
were vessels of shect lead, weighing each several 
tons, 13 feet high, 13 feet wide, & from 40 feet to 
60 feet long; the lower part forming a dish 12 
inches deep, in which the acid was deposited ; 
the upper shutting down upon the lower & receiv- 
ing vapour. They stood in the open air; each was 
surrounded by walls of strong masonry forming 
an oblong, which was filled up with sand; & the 
chamber rested upon the sand, being also supported 
by & riveted to a frame of wood which ran round 
the tops of the walls. The wooden frame was in 
some instances laid in mortar on the tops of the 
walls; in others it merely rested upon them. 
At each end of the chamber was a pipe to convey 
gases & vapours in & out; each pipe was fixed, 
at its extremity, into buildings which were part of 
the frechold. Where the pipes entered & passed 
out of the chamber, the lead of the chamber was 
beaten round the pipe, & the insertion was made 
vapour tight by Juting, Steam, necessary to 
the manufacture, was conveyed into the chamber, 
also by a pipe, which passed from the boiler & was 
riveted to the wooden franie work. The boiler 
was affixed to the frechold, & the pipe to the botler. 
very pipe might be removed by taking it to pieces, 
or by unfastening the rivets, without injury to the 
freehold: & then the chamber would rest on the 








ground by its mere weight, & might, with sufficient 


force, be lifted from the soil without displacing 
any part of the freehold. In a case stated for the 
opinion of this ct., the sessions found that the 
chambers were attached to the freehold in manner 
before mentioned, but. not fixed thereto :—Held : 
assuming the chambers not to be so annexed as to 
form part of the frechold, yet, being fixed 
machinery, attached to buildings, & necessarily 

KD attached for the purpose of being used, they were 

properly considered in the rate as increasing the 

rateable value of the buildings : & a rate calculated 

on such increased value was confirmed.— RK. v. 

HPASLAM (ISOL), 17 Q. B. 220: 4 New Sess. Cas. 

7203 171. T. OLS. 1825 15 J. Po. 6425 15 Jur. 

O72: 117 Be. RR. 1264. 

-Annofations ; Consd. Tyne Botler Works Co. r. Longbenton 
Overerrs (2886), ES Q. B.D. 81: Devon & Exeter Con- 
atiCutional Newrpaper Co. t. Exeter Union (1903), Ryde 
& Kk. Rat. App. 101. Refd. Kirby uv. Hunslet Uniou 
Axgstut. Com. (1805), t Koust. Rat. App. 245. 

777. -~-— —--—. - In certain silk manufactories, 
which were assessed to the poor rate, machines 
were driven by water & steam power, & there was 
a water wheel & steam engine which communicated 
with motive power, by means of main shafting & 
driving gear, to each floor in which the silk 
machines stood. The machines were fixed to 
the floor by iron screws, which were used only 
for the purpose of steadying the machines when 
in use, as they were slighter than those used in 
other similar factories :—Held: in assessing the 
manufactories, though the steam & water power 
& the main shafting were rateable, yet the machines 


o. Meaning of nt 4 appliances— 

' In Anecsament Aci, a, 18.}-—ie Crry or 

L. I. ; Toronro AsgsgssMzenT, 22 C. OL. Ty 
1 Ooe 90.—OAN. 


oe ee 


Part IJ.—Basis 


were not to be included in the rateable value.— 

R. v. HALSTEAD OVERSEERS (1867), 32 J. P. 118. 

Annotations :— - ste ._ & . 
pereii h Chlon, Saino re tilandgord ‘Uaioe (stay, ah. & 

Overseers (18738 . 3o: a Dy. a0. t. Bishopwearmouth 

ns on ewspapir _ vv. Exete } , 

Ryde & x Biel ADD. 1 ne Reid it +. Brien UB? t " 

- ; hy , XO, wv, . 

Overseers (1886), 18 Q. B.D. 81. MOnsbentoa 

778. —- - ---~—.]— B. was the occupier of 
premises consisting of buildings & plant. for 
reburning animal charcoal. Over each furnace 
were apertures in the brickwork to receive cylinders, 
which revolved & deposited charcoal received from 
a shoot. into coolers, & thence into trucks on wheels 
which were placed below the covlers. The 
cylinders & coolers were not fastened to any 
part. of the premises, but were essentially parts 
of the machinery :-—Held: as the evlinders & 
coolers were essential parts of the machinery, «& 
intended to be permanently used as such, they 
were part of the rateable premises.—R. v. Brinaes 
(1871), 35 J. P. 456. 

779. ——- —- .—The premises of a distillery 
contained tanks which formed the roofs of rooms & 
houses, boiling backs & mash tuns, lying on brick 
piers against the walls, which formed the floors 
of some of the rooms & Were connected by pipes to 
other houses, reservoirs, & other articles necessary 
for the process of distilling. They were all heavy 
& cither unattached, except by the communicating 
pipes, to the walls or piers upon which they stood, 
or fastened only by screws for the purpose of being 
steadied. 
separate article, & if all were removed the premises 
might be used for other manufacturing: purposes : 
—Held: 
not be properly rated in’ the assessment of the 
premises to the poor rate. - CHEDLEY t. Wiesr HAM 
(CHURCHWARDENS) (1871), $2 7. Te USS; 
310. 


Annotations :— Expld. ‘| yne Boiler Works Co. rn. Longbenton 
Overseers (1686), 18 GQ. B.D KE: 


Consd. Kirby ov. Hunslet Uo siton 


& K. Rat. App. 101. 
Tb. 2. Mentd. Reynolda rv. 


Assmt. Com. (1905), 93° 1. 
Ashby, (104) A.C. 466, 


780. ----- -—.$-- In assessing ship-building 
premises to the poor rate, the value of machinery 
attached to the premises is to be taken into con- 
sideration in ascertaining their rateable value 
where such machinery, though some of it may be 
capable of being removed without injury to itself 
or the freehold, is essentially necessary to the 
shipbuilding business to which the premises are 
devoted, & intended to remain permanently 
attached to them so long as they are applied to 
their present purpose.—LAING v. BISHOPWEAR- 
MOUTH (1878),3 Q. B.D.200;47 1. 3. Mo. 413 97 
L. T. 781; 42 5. P. 300; 26 WLR, 351, D.C. 
Annotations :~—-Expld. & Apld. Tyne Boller Works Co. 1. 

Longbenton Overseers (1886), 18 Q. B.D. 81. 

Gifford, Fox r. Chard Union (1890), 63 L. T. 249. Consd. 

London & India Docks vt. Poplar Union (1900), 83 1. ‘FT. 

371; Crockett v. Northampton Assmnt. Com. (1902), 72 
L. J. K. B. 320; Devon & Excter Constitutional News- 
perce Co. r. Exeter Unfon (1903), Ryde & K. Hat. App. 
ae Kirby v. Hunslet Union Assmt. Com. (1905), 03 


32. 
781. 








-}—~In estimating the rateable 


value of premises used as a manufactory, machinery | 
& plant placed thereon, for the purpose of mnaking | 


them {fit as premises for such a manufactory, are to 
be taken into account as enhacing the value of the 
hereditament, although such machinery & plant 
remain personal property, & are not physically 
attached to the premises.—TyNe BoiLeR WORKS 
Co. v. LONGBENTON OVERSEERS (1856), 16 Q. B. VD. 


81; 56 L. J. M.C. 8; Ryde, Rat. App. (1886-90) | 


241; sub nom. TYNE BOILER WORKS Co., LID. v. 


Consd. Devon & Exeter | 


Each was to be bourht & sold as a. 
Caecount in estimating the rateable value of the 
Coprentises ag enhancing (he value of Che heredifa- 
these articles were not fixtures, & could - 
CGirrarn, Box & Co. te. Same (ERGO), OCP. BB. 
OPE 
i ee rae Ze 


Devon & Exeter Cone § 
atitutional Newspaper Co. rv. Exeter Union (1903), Ryde 


Apld. | 
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TYNEMOUTH Union, 55 LL. T. 825: 517. Po 420: 
ap * ‘ a ij 
35 W. R. 11030 sub nom. Roo TYNE Boer 
WORKS Co., DS 3T. I. R. 134, C. AL 

| Annotations :—Apld, Boden oe. Chant Overseers, Clifford, 
{ Fox v. Samo (1890), 6 T. L. R. 4303 London Hydrauhe 
{ Power Co. r. London City Union (E891) Ryde, Rat, 
‘ SEP: (1891-93) 138 ; Londen & India Docks t. Poplar 
Union (1900), 83 1. T. 876s Crockett o, Northampton 
; Assmt. Com. (1902), 72 1. 6K. HW. 320. Consd. Oxford 
University rv. Oxford Corpn. (No. 2), Chapondon Press 
' (1902), Ryde & K. Rat. App. 96. Apld, Devon & Execter 


Constitutional Nowsapaper Co. e Raetor Union (1903) 
Ryde & K. Rat. App. 1015) Kirby oe. Hunstet Union 


1905), 1 Konst. Rat. App. 225, 
Witehin Union Ligon), i Ronee ater LtG 3 Sinith's 
Dock Co. tr. Tynemouth Corpa., [Idax} EK. BL ods, 
Mentd. Low rv. Staines Reservoirs Comittee (1900), 64 
J.P. 21250 Reynolds e. Ashby, (E0d} AL CL 468, 

782. -—--- -- ~Premises were used ag oa 
manufactory for the purpose of lace making upen 
Which certain boilers, engines, bobbin net, & other 
machines were placed for carrming on the manu. 
factory > such machines were essential io the use 
of the premises ax a bobbin net hice factory, The 
machines were cach of them, as machines, separate 
& distinet from each other, A could be easily 
removed for sale or repairs, Some were fastened 
to the floors by serews through the feet of the 
machines ; others were not fastened, their awn 
weisht being suficient to keep them steady, but, 
further than Chis, the machines were no part of the 
sollor hereditaments:  dfeld : although some of 
the machinery & plant was capable of being re- 
moved, Without injury to iteelf or do the freehold, 
& although it renin personal property, vet. being 
Cssentially necessary A permanently attached to 
applt.s business, it was all rightly taken into 
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ment. Reopen & Co, ot. CHARI ONE Eis, 


A. 

innadtationa: Consd. Devan AO Laveter Conetitutlenal 
Newspaper Coca. eveter Cnhon (itoii, Bye AC Be. Mat. 

App. 104. Refd. Khibs tv. Hunslet tonden (ivuo), b Ranat. 

Kat. App. 225. 

783. ; In ostimating the rateable 

Value of premises used ara factory, machinery used 

therein although mot so fixed as to form part of 

the freehold, is to be taken tute account ag on 

hancing the rateable value.  MARSHALLK, BONS & 


— 


Co. Lip. or. GAINSHOHOUGH UNION (100), OF 
iJ. 2. O33. 
784. - , In assessing the rateable 


value of buildings fitted with machinery adapting 
them for the particular purpose for which they are 
used, the machinery ix to be taken into conmdera- 
tion in se far as it enhances the value of the build- 
ings. ‘This rule applies whether the machinery tn ar 
is not affixed to the freehold. It is a question of 
fact whether the machinery does or does not. 
enhance the value of the buildings. The enhanced 
value is not to be arrived at by valuing the 
‘onachinery aga separate hereditament & adding a 
i percentage of that value to the value of the build- 
lings. -CKOCKETT ot. NURTHAMVSON ASNEHD MENT 
| COMMITTEE (1902), 72 1.0 KB. 820 5 ERT. La dt 
i451: Hyde & K. Rat. App. 2608, 1. ©, 
i 

! 


te ae ee eee 


: oo Oxford University o. Oxford Corpn. 
Bee Ciareudon Tirean HiM2): legge KK. Itut. App. U6. 
olld. Devon & Exeter Constitutional Newspaper Co. 0. 
Exeter Union (1003), Pyde & K. Rat. App. 101. Bela. 
Kirby v. Hunslet Union Asamit. Cora, (105), 0 LP. a8. 
185, -—- —~ .~ Tenants’ machinery placed 
: in a factory, & used therewith for the business of 
i the factory, whether it be affixed to the freehold 
, or not, may be taken into consideration so as to 
( increase the amount in assessing the factory to the 
' poor rate. The law & practice to this effect have 
eck too long established to be now overruled.- - 


; Kiespy cv. Hexs_rr AS8EASMENT COMMITTEE, 


534 


Secl. 1.—General principles : Sub-sect. 4. 
Sub-sect. 1, A. & B. (a) & (b) 2.) 


ear 


(1U0G) A.C. 483 751. 3. K. B. 129; 04 1%. T. 36 ; 

70 J. 0 50: 227. L. R. 167; 1 Konst. Nat. App. 

226; 41. 0.R.144, H. 1. 

Annotations :~ Consd. G. N. Ry. 1. Hitebin Union (1906), 1 
Konst. Rat. App. 116: Greenwood & Batley vr. Bramicy 
Union (1912), 76 J. P. 126. Apld. Sinith r. Willeaden 
Union Assmt. Com. (1018), 89 L. J. K. . 137. 

786. Not where premises valueless -- & 
machinery of no independent value.’ —TYNE COAL 
Co. », WALLSEND ParisH OVERSEERS, No. 1057, 
oat, 

: 787. - Increased value.|-— BopEN & Co. v. 

CHARD OVERSEERS, GIFFORD, Fox & Co. uv. CHARD 

OVERREERS, No. 782, ante. 

788. - - Question of fact.] 
NORTHAMPTON ASSESSMENT COMMITTER, 
784, ante, 

789. How arrived at.) - (CROCKETT ¥v. 
NOUTHAMPDON ARSEASMENT COMMITTER, No. 784, 
ante, 

790.- - - -j- -In an appeal against 
the assessment of the printing & publishing works 
& offices of the Oxford University Press :-—Teld : 
in ascertaining by how much the value of the 
prenuaes was enhanced by the presence of the 
tenant’s machinery, the amount & value of such 
machinery must be looked at.—OxForRD UNIVER- 
sry 2, Oxrorpd Coren, (No. 2), CLARENDON 
Pith (1902), Ryde & K. Rat. App. 06. 

791. --+-.) —~Applts. held their 
printing works & offices under leases granted in 
PROD & 1807 at an aggregate rent, deducting the 
rent of a portion sublet of £194. They were liable 
for fhe internal repairs. Certain boilers & shafting 
on the premises were admittedly part. of the free- 
hold. ‘The disputed machinery consisted of print- 
Ing machines, gas engines, etc., & was admittedly 
not so physically attached to the hereditament as 
to form part of it. The bulk of the disputed 
thachinery was on the premises before the lease of 
IS. Resps. contended that the ct. should take 
5 per cent. on the capital value of the machinery & 
should (reat. the annual value of the premises as 
enhanced by that: amount. Applts. contended 
that the disputed machinery was to be taken into 
account only as enhancing the value to the extent 
to which the tenant. would pay more rent, taking 
Into consideration the fact that the machinery was 
there, provided at his expense. The recorder found 
that the latter contention was right, & fixed the 
rateable value at £18) & the gross at £217. These 
Hgures he obtained by taking as the basis of cal- 
culation the rent fixed in 1895, & adding to that 
rent a amall sum to represent the additional en- 
hancement due to machinery added after the rent. 
was determined. -Devon & Exererk Consritrt - 
TIONAL NEWSPAPER Co., Urn. er. EXETER UNION 
(1903), Ryde & K. Rat. App. 1dr, 

792. ---- -- «tn the valuation for 
rating purposes of a factory containing machinery 
it is wrong to estimate the rateable value of the 
Whole hereditament as being enhanced by the 
machinery merely to the extent. of the cost incurred 
by the tenant in putting the machinery into 
position. But the sum on which the rating must. 
depend is that which the hypothetical tenant woukl 
be willing to give & the hypothetical landlord would 
be willing to take, not merely for the right to 
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occupy the building but also for the right to use the 
machinery, the hypothetical landlord being deemed 
to provide both building & machinery.—SmiTH (8.) 
& Sons (MOTOR ACCESSORIES), Lirp. v. WILLESDEN 
UNION ASSESSMENT COMMITTEE (1919), 89 L. J. 
K. B. 187; 121 L. T. 244; 85 J. P. 233; 17 
f,. G. R. 492; 2B. R. A. 683, D.C. 

793. —-— ——~— Evidence.]—In estimating the 
amount by which the value of premises for the 
purposes of rating is enhanced by the presence of 
machinery, regard has to be had to the evidence 
of practical witnesses. The question is what extra 
amount will a practical tenant engaged in a par- 
ticular tradc, when he comes to look at the pre- 
mises, in his own mind add to the rent by reason 
of the machinery which he sees upon the premises. 
---GREENWOOD & BaTLEy, Lrp. v. BRAMLEY 
UNION (1912), 76 J. P. 126. 

794. —-- Machinery becoming useless or 
superfluous.|-—In valuing a distillery in which a 
great part of the machinery had become uscless 
or superfluous owing to a change in the conditions 
of trade, the ct. took this fact into consideration 
& reduced the assessment.—HAMMERSMITH DIs- 
TILLERY Co. v. FULHAM UNION (1896), Ryde & K. 
Rat. App. 9. 

795. Fittings in museum—-Whether taken Into 
account.|—(1) Valuation of a geological museum 
considered. ‘The muscum was in a new building 
which had high, well lighted rooms on the first floor, 
thick walls & expensive ironwork & brickwork in 
various parts. It was contended that these ad- 
vantages ought to ‘be left out of account, as being 
unnecessary + Held: the building must be valued 
as it stands, with all its actual advantages. 

(2) ‘The building was fitted with show cases for 
holding the specimens, as well as with book cases ; 
none of these fittings were fixed to the freehold :—- 
Held: the fittings were not. such as should be 
taken into account in fixing the rateable value of 
the building.--CAMBRIDGE UNIVERSITY v. CAM- 
BRIDGE Union (1005), 1 Konst. Rat. App. 105. 


Secr. 2. -SPECIAL CLASSES OF PROPERTY. 
Sun-secT. 1.-~-RAILWAYS. 
A. dn General, 


796. Railway line as ‘‘ land ’’--Exemption from 
rates.;—A local Act, for lighting a borough, 
imposed for lighting purposes a rate on the 
occupiers of ‘all houses, warehouses, shops, 
cellars, vaults, stables. coachhouses, counting- 
houses, brewhouses, & all buildings, erections, 
works, & tenements & hereditaments, except as 
hereinafter mentioned,” within the borough. The 
exceptions were that occupants of houses of Jess 
than the annual value of £5 should not. be assessed, 
nor should any person be rated “ for or on account 
of any land whatsoever.” <A railway was after- 
wards made: the line ran through the rural part 
of the borough into the town, & was rated :—— 
Held: the exception of “land” in this Act must 
mean land occupied for cultivation & uses ancillary 
thereto, & the line of railway was properly rated.— 
RR. v. Mripuann Ry. Co, (1855), 4 BE. & B. 958; 3 
Cc. L. R. 682; 25 L. T. 0.8. 114; 19 J. P. 060; 
3.W. R. 415; 119 BE. R. 356; sub nom. MIpLanp 
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, rune. }— t. Claim for deficiency.}—Halt rc. 
ie Townanip or Chatnam & Cana- rv. Mf » basis.}—GRand TRUNK | Crrr or Giaadow Uniow Ry. On. 
DIAN Pactttc Ry, Co., 210. L. T. Qeo. = Pactrie YY. Go. vw. Catoary Crry ere . 8&8 R. (Ct. of Seas.) GAT: 18 
’ ~~ CAN. (Alta.) (3917), 55 8. C. R. 103 536 DL. R. ~ LR, 433.0 0C" 


Part I].—Basis or ASSESSMENT, 


Ry. Co. v. CHESTERFIELD Licurina CoMRs., | 


Tea ead 

’ — . R. v. Mid. Ry. (1875), Lo R. 10 Q. B. 
389. Refd, R. v. Southwark & Vauxhall Water Co. (1856), 
6 BK. & B. 1008; Peto v. West Ham Overseers (1859), 2 
KF. & E. 144; R.v. Neath Overseers (1871), L. R. 6 Q. RB. 
707; Crayford Overseers & Crayford District Council r. 

Itutter (1897), 76 L. T. 392. 


797. ——- Rateable in lower proportion.|—By 
Lighting & Watching Act, 1833 (c. 90), s. 33, the 
owners & occupiers of houses, buildings & property, 
other than land, rateable to the relief of the poor 
in any parish shall be rated at & pay a rate in the 
pound three times greater than that. which the 
owners & occupiers of land shall be rated at. for the 
purposes of this Act :—J7eld : a line of railway was 

‘land ” within the meaning of the sect.; & was 
therefore only rateable at the lower rate.---R. 1. 
MIDLAND Ry. Co. (1875), L. R. 10 Q. B. 383) 4 


L. J. M. C. 137; 40 J, P. 1983 23 W. OR. O27 | 


sub nom. MIDLAND Ry. Co. v. Great Witaston 

(CHURCHWARDENS), SAME v. BARROW-UPON-SOAR 

(CHURCHWARDENS), 32 L. T. 753. 

Annotations :—Distd. Thursby v. Briercliffe-with-Extwistle, 
11894} 2 Q. B. 12. Refd. Crayford Overseers rv. Rutter, 
11807} 1 Q. RB. 650: Southwark & Vauxhall Water Co. ¢. 
Hampton U.C., [1898] 1 Q. B. 273. 

798. Rails & sleepers valued as enhancing value 
of land.|---In assessing a railway co. to the poor 
rate in respect of their occupation of the land by 
their rails & sleepers, the value of these is to be 
taken into account as enhancing the value of the 
land occupied.-—GREAT WESTERN Ry. Co. t. 
MELKSHAM UNrown (1870), $4 J. PL Gu. 

799. Profits earned in different parish -- Con- 
sidered in estimating rateable value.'— ‘The Hast 
London Ry. co., under statutory powers, granted 
to a joint coramittee, representing 51x other rail- 
way cos., & lease Of their line in perpetuity at oa 
rent of £30,000 a year, to be increased in certain 
events, The line was worked by the joint. com- 
mittec, but the receipts never covered the working 
expenses. Previously to the granting: of the lease 
in perpetuity, one of the six cos. had worked the 
line under an agreement for twenty-one years, 


| 
| 
| 


! 
' 


fin the parish, a part 


Whereby they took 53 per cent. of the gross receipts. 
In an appeal against an assesrment, whieh fixed the ‘ 


gross & rateable values at amounts Jess than o3 per 
eent. of the gross receipts actually earned by the 
joint committee :— Held: (1) the assessment was 
not excessive ; (2) the rent payable in perpetuity, 
under the lease, might be evidence, but was not 
the conclusive criterion, of the rateable value ; 
(3) in estimating the rateable value of a line of 
railway in a particular parish, profita earned else- 
where may be taken into account.-—Kast LONDON 
RAILWAY JOINT COMMITTEE 0. GREENWICH UNION 
(1800), Ryde, Hat. App (1886-00) 210. 

800. Amount of rent paid— Evidence of rateable 
value.j---East Loxpon RAILway Jormnt Com- 
MITTEE v. GREENWICH UNION, No. 79%), ante. 

Liability for rate on completion of works on land 
compulsorily acquired.:--Sce Comprisory PUn- 
CHASE OF LAND, Vol. XI., pp. 107, 108, 110, Nos. 
41, 45-650, 61, 62. 

B. Gross Recetpis. 
(a) In General. 
Hypothetical rent.;~—See Sub-sect. 1, (.. poat. 
Directly é indirectly productive parts. —- See 


Sub-sect. 1, D., post. 
Branch & link lines.'-—See Sub-acct. 1. E., posal. 


(b) Aacertainment of. 
i. In General. 


801. Profits earned within parish-—Not by pro- 
portion of 2~—R. v. Loxnon & Soutrn 


mileage 
Wesrern Ry. Co., No. 818, post. 


en ee - mam A ete ae am - we 


_ 


ee Ne 


¢ 


' were traversed from end to end by through goods 


— 


ba. WAUGHLEY, No. 705, a 
f 805. “ @> 


ato 
802. -..-- - --.J--R. v. Lonpon, Briauton & 
SovutH Coast Ry. Co., No. 695, ante. 

03. —--—- —---.J—A railway co., in the esti- 
mate of the deductions to be allowed from its 
gross profits for the purpose of ascertaining the 
rateable valuc, is entitled to an allowance for 
the ultimate fundamental renewal & reproduction 
of the rails, framework, & movable stock. It is 
not enough to allow for mere annual repairs. The 
rateable value of the railway in any parish is th 

net value arising from deducting the CLPETBES 
accruing in respect. of so much of the railway as 
lies in that parish from the grosa receipts accruing 
in respect of the same portion of the line. Where 
expenses are incurred, necessary for heeping the 
art in the partioudar parish at its value. they nay 

a asairninl to the parish, wherever they are 

locally arising, Where expenses apply equally 
'to every part of the dine, there may he applied 
' to the parish a part of them bearing the same ratio 
| to the whole as the length of the line in the parish 
bears to the length of the whole line. But, if.a 
branch of the line, comprehending several patiahes, 
be incorporated inte the whole line, & worked as 
an undistinguished part, the above principle of 
roportion must be applied, not exclusively to Che 
ean but to the whole line. Where the gross 
receipts & the expenditure are not at an uniform 
rate throwzhout the line, nor in an uniform radia 
toeneh other, it ig.a faudity mode of estimating the 
rateable value ina parish, fo deduct the expeudi- 





-fure on the whole Hine from the gross receipta on 


the whole dine, & then take, for the rateable value 

of the whale remal€ing 

differences bearing to Chat whole difference the 
sane ratio which the length of the dine in’ the 
vias bears ta the length of (he whale dine. 

toa. Gitkatr Wirestens Hy. Co. (PRB2), 1h Qe B, 

10853 7 Ryo & Can. Cas, 130; 21 1. MLO. 8b; 

16 J.P. 26s HAT OB. Re T7008 aul nome Reo. 

Great Wesrernn Ry. Co. fe Pinenvrer Parisit, 

IST, POOLS. 28% 5 00 daar. SET, 

Annotations:  Apld. Newmarket Ry. oe St. Andrews’ the 
Low, Cambridge (iso05, 0 & Bots SB My, ©. Dorking 
Overseers, ete, (D840), 3 de, & OB, a R. e Covontry 
Canal Navigation Co. (184%), DR. wo. oi. 2 La A 
NOW, Fly. e. Bedford cf402) 17 Q. Th UTb | I i N. Wi, 
iyo, Cannacke Overseors (et), 10 & OS, aod > North 
& South Westeru Junetion Ry. Breather t nion Axatut. 
Com, (2KS7), 18 Q, BOD 7405) London United 7 frat 
(1901), Ltd. oe. Brentford Uniden Asmat. Com. C07), 06 
L. TT. 6283) Leeda & Liverpool Canal Ca. r. Wigan Untou 
(1003), J2 0. GG. 2 68a: GW. & Met, Ky, ¢. Kensington 
Asstnt. Con, Same v, tlarumersmith Asxsmt. Com, (LU96) 


1A. ©. 2%, 
Ry. Co. 


804. ‘ MARTIHN 


"GREAT 
nie, 
(1) Where there are several 
‘ines of rails forming means of approach to the 
goods yard, warehouses, etc., at a railway atation, 
of which the primary & principal object. is to carry 
traifle to & from the goods yard, warchonscs, etc., 
all the lines are properly treated, in valuing for 
the purposes of the poor rate the parts of the rail- 
way in the parish, as directly productive. 

(2) Levers in signal boxes, an well as the signal 
boxes themselves, ought fo be treated as indirectly 
productive, even where the levers actuate points 
on running lines. 


(3) There were in a parish in the neighbour- 


hood of London through which a railway runa, in 


addition to the main Jines, numerous relief linen, 
in the nature of loop lines. These relief linens 


' traffic ; but they bad been provided primarily 


t 


rs 


i 


ways will 


to enable govds trains to walt before entering 


London pending the times at which the exigencies 
of traffic u a the metropolitan system of ralil- 
low of the passage of goods traffic ; 


536 


Sect 2.—Special classes of property: Sub-sect. 1, 

B. (b) 4, tt., vit., w. & v., & (e) 4, ti. & dii.} 
& they were used to some extent for the purpose 
of marshalling trains :—Held : inasmuch as these 
relief lines had been provided to mect exigencies 
arising not in the parish but elsewhere, they ought 
not, in valuing the parts of the railway in the 
parish, to be treated as running lines, &, therefore, 
as directly productive, but ought to be regarded 
as being in the nature of a waiting or sorting 
station, &, therefore, to be treated as indirectly 
productive. 

(4) The way of arriving at the proportionate 
part of the earnings of the entire undertaking 
which is due to the pete of the undertaking in 
the particular parish... is, by taking the 
length of the lines in that particular parish & 
the length of the entire journey that the parcel 
of goods or the passenger has made (CHANNELL, J.). 
—He GREAT NORTHERN Ry. Co. & EDMONTON 
UNION ASSESSMENT COMMITTEE & Woop GREEN, 
TiORNSEY, SOUTHGATE & JONKFIELD OVERSKERS 
(1905), 981. T. 4703 69 J.P. 3165 21 T. 1. RR. 
638; 8 I. G. R. 1859; 1 Konst. Rat. App. 
186. 


Annotation :-——~Aat 


(2) Consd. Taff Vale Ry. v, Cardiff Union 
(1907), 97 1. T. 7: 


0 
730. 


ii. Terminal Charges. 

Terminal Charges generally, see CARRIERS, Vol. 
VIII, pp. 195-200, Nos, 1247--1277, 

806. Included In gross earnings.]-— Applts., a 
railway co., were rated to the poor rate separately 
for their line of railway & for a station in resp. 
parish. Appits. make a gross charge of so much 
per ton for goods carried on the railway, which 
charge includes not only the carriage along the 
line of railway, but also the various services 
rendered at cach station in loading, unloading, 
ete. the goods. No special contract or charge 
is made in respect of these services; & there is 
no appropriation in the books or accounts of applts. 
of any portion of the gross charge to these services. 
Applts. make a separate charge, & in addition to 
the one already mentioned, if goods are collected 
or delivered by them at their customers’ places 
of business beyond the limits of their station, or 
if they are warchoused beyond a specifled time 
by the co., or left: beyond a specified time upon 
their premises. Applts. give the name of ‘ ter- 
minals"’ to all sums received in respect of the 
services of the stall & appliances before mentioned 
in respect of goods other than the services for 
which a separate & additional charge is admitted 
to be made. Under Railway Clearing Act, 1850 
(ec. xxxili), where goods are carried over the lines 
of more than one co., “ terminal charges "' for the 
services performed at the stations are deducted, 
& the residue is apportioned between the cos. 
according to the distance traversed :-—Held : 
‘terminal charges,’ & the expenses incurred in 
earning them, were parts of the general earnings 
& general expenses of the line, & therefore, in 
ascortaining the rateable value of the line, no 
deduction in respect of them was to be made from 
the gross parochial earnings, & the stations were 
to be regarded as only indirectly contributing to 
the profite of the line, & were consequently to be 
rated as land & buildings whose value was enhanced 


PART IL. SECT. 2, SUB-SECT. 1.— 
B. (b) iit. 


809 1. How far teat of rateable valuc.) 
—~Enpmatrrag & GLarsaow Ry. Co. t. 
ARTHUR (1858), 20 Dunl (Ct. of Soaa) 


ee 


ee 





809 fi. -——.}—In dividing a cumulo 
valued rent the division ought to pro- 
ceed on the retative value of the several 
Rubjecta at the date of the or 
valuation: & in the caso of a railwa 
the best mode of approxtmating suc 


RATES AND RATING. 


by their capacity of being employed in connection 
with the line.—R. v. EASTERN CouNTIES Ry. Co. 
(1863), 4 B. & 8.58; 32 L. J. M. ©. 174; 9 Jur. 
N. S. 1839; 122 E. R. 381; sub nom. Eastern 
COUNTIES Ry. Co. v. GREAT AMWELL (CHURCH- 
WAKDENS & OVERSEERS), 2 New Rep. 286; 8 
Ju. T. 419; 27 J.P. 423; 11 W. R. 604. 

07. ———.| — MANCHESTER, SHEFFIELD & 
LINCOLNSHIRE Ry. Co. & TRENT, ANCOLME & 
GRiMsBy Ky. Co. v. Caistor UNION, SAME tr. 
“tLANDFORD BriGG UNION, No. 846, post. 

808. What are—Not cartage & delivery ex- 
penses.|—MANCHESTER, SHEFFIELD & LINCOLN- 
SHIRE Ry. Co. & TRENT, ANCOLME & GRIMSBY 
Ry. Co. v. CAISTOR UNION, SAME v. GLANDFORD 
BriaG Union, No. 816, post. 


iii. Actual Itent. 


809. How far test of rateable value.| — Souti 
FASTERN Ry. Co. v. DORKING OVEKSEERS, No. 
882, post. 

810. -~. --.|—- Upon appeal against an a«ssess- 
ment of the KE. ry. co. to the relief of the poor of 
the parish of M. in respect of 80 much of a line 
Jet to the E. co. at a certain rent by the N. co., 
as lay in the parish of M., it appeared that the 
line was worked at a loss, & that other advantages 
besides the mere acquisition of the line for a term 
might have induced the I. co. to agree to pay the 
rent. The sessions confirmed the rate, subject to 
aw case, from which this ct. inferred that the 
sessions had considered that they were bound to 
take the annual rent paid to the N. co. as the basis 
of the assessment, & so had failed to exercise their 
judement on the other evidence in the case :--- 
Held: the annual rent was evidence only, & not 
conclusive evidence, of what the basis of the 
assessment ought to be, & a finding which had 
proceeded on the notion that the annual rent was 
conclusive evidence could not) be supported.—- 
Rt. v. KAsrern Counties Ry. Co. (1854), 18 J. P. 
328; 18 Jur. 679, n.; 2 W. RR. 160. 

Linnotation -—Retd. G. C. Ry. er. Banbury Union Assit. 
Com, (1905), 64 W. R. 470. 

811. --— .} -- Rt. rv. FLETTON OVERSEERS, No. 
703, ante. ; 

812. -----.] A private Act of Parliament will 
be construed more strictly than a public one as 
regards provisions made by it for the benefit of 
the persons who obtained it, but, when once the 
true construction is ascertained, the effect of a 
private Act. is the same as that of a public Act. 
The special Act which authorised the making of 
a railway by the C. co., provided that the I]. co. 
should have the right to run their traffic over a 
part. of the line, on payment of a fixed annual rent 
to the C. co. The rent was much less than the 
actual value of the traffic passed over that part. 
of the line by the L. co. :—Held : the C. co. could 
not be rated for poor rate in respect of that 
traffic at a higher sum than the fixed rent.— 
ALTRINCHAM UNION ASSESSMENT COMMITTEE t. 
CHESHIRE LINES CoMMITYTEE (1885), 15 Q. B. D. 
597; 50 J. P. 85, C. A. 

Annotations :—Consd. London & India Docks ¢. Poplar 
Union (1900), 83 L. T. 371; Stewart r. Thames Con- 
servators, [1908) 1 K. B. 893. Refd. Dewsbury & Heck- 
mondwike Waterworks Board r. Penistone Union Assmt. 


Con. (1885), 16 Q. B. D. 485; Poplar Assmt. Com. r. 
Roberts, [1932] 2 A. C. 93. 





relative value was to take the real rent 
of the land valued as an agricultural 
subject.—-DEEsIpE Ky. Co. v. Prt- 
FODELS Laxnp Co. (1869), 7 Maeph. 
iCt. of Seas.) 1068; 41 Se. Jur. 60%.— 
scot. 


nal 


Part II. --Basis 


iv. Tolls and Sums Paid in respect of Running 
Powers. 


813. Tolls paid by other carriers—Added to fares 
charged by company.)—H. ». Granp JUNCTION 
Ry. Co., No. 839, post. 

814. Free interchange of running powers— How 
assessed.)——-R. v. LOXvoN, Brighton & SovrTn 
Coast Ry. Co., No. 695, aiite. 

815. —-.  —------.{;—-Under the provisions of cer- 
tain Acts of Parliament, a railway was con- 
structed from G. to C. 3 half belonged to the G. W. 
co. & half to the M. cov: each co. had running 

owers over the half belonging to the other co., 

ut neither co. were Hable to pay tolls to the 
other. The M. co.’s traffic over the railway was 
much larger & more profitable than that of the 
G.W. co. The G. W. co. being rightly assessed to 
the poor rate of B.,. as sole occupiers of the part. 
of their half of the railway in that) parish, the 
rateable value of this ocecupation was arrived at 
by taking the amount of the G. W. co's: profits 
in the parish, & adding the sum which the M. co., 
if they had not. had the right of running free, 
would have had to pay to the G. W. co. in respect. 
of that part of the railway :-- J/eld: this) was 
wrong, & the rateable value of the Go. We co's 
occupation in B. was the amount of their own 
profits in that parish. enhanced only by the value 
to them of their right to run free over the Mo co.'’s 
half of the railway.— Grear Westenn Ky. Co, rv. 
BaDdeworty (1867), L. Ro 2 Q. BB. 25h: 86 Lb. J. 
M,C. 333 310. PP. 26135 15 WLR. O70. 

816. How receipt from tolls ascertained - De- 
duction of tolls paid to other company.’ - The N. 
L. Ry. co., by arrangement with the EB. Ry. eo., 
carry passengers over parf of the fine of the latter, 
paying Id. per head to the latter ca. for all pas- 
sengers who so travel. Ino assessing the former 
ca. to the poor rate: Held: the stm of 
was not to be taken into account as part of the 
income of the N.oL. Ry. eo.. who merely received 
& paid it over as the agents of the Be Ry. ce., 
deriving no profit therefrom... Rev. 
VESTRY (1865), 3 Bo &S. S10; 82 0. 5. MOO. bt, 
SL. 7. 278; 0 Jur. N.S. 1102; TP We. OR. 6bo 
122 1. R308: aul non. Norru bLaxbon Ry. Co. 
t. Str. PANCRAS (CHURCHWARDENS), 2 
703 27 9. DP. 308. 

817. --- -- Tolls authorised but not collected. . 
By a railway amalgamation Aeto the co. were 
empowered to take a toll not exceeding 2d. a 
ton upon certain goods passing through the 
Shildon tunnel. 
upon the ground that if they did take it the 
carriage of the goods would be altogether lost to 
them. The co, being rated to the poor rate in 
respect of this toll: —-Held: as the toll was not 
in fact taken, it could not be assessed to the poor 
rate.—K. ov. Stockton & DARLINGTON Ry. Co, 
(1863), 8 L. T. 422; 27 J. P. 538. 


wis 9 


v. Money Paid under Guarantee of Dividend. 
818. Guarantee not taken Into account. 
By agreement between the EF. Ry. co. & the N. 
Ry. co. (contirmed by Act. of Parliament) the N. 
co. to complete a branch of their railway 
communicating with the E. line & agreements 
were made for interchange of traffic. & the E. co. 
bound themselves whenever the dividend of the 
N. co. from their earnings on their whole line fell 
below 3 per cent. to make good the deficiency to 
an extent not exceeding £5,000. The N. co. 
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completed & worked the branch. The expengea 
of working the branch exceeded the gross receipts 
on the branch; but the dividend on the N, co. 
from their whole line falling short. of 3 per cent. 
the BE. co. made good to them the deficiency 
amounting to £4,705. On appeal against a rate 
for the relief of the poor in a parish through which 
the branch line passed a case was stated in which 
the only question was whether this payment ought 
to be taken into account in estimating the rateable 
Value of the branch: Meld: that it could not. 
NEWMARKET Ry. Co. rn St. ANDREW'S THE Lites, 
CAMBRIDGE (2894). 3 Eo & Bt: 7 Ry. & Cnn. 
Cas. 868; 28 1. 0. MOC. Jo: 28 b. 2 OLS. 87; 
Is J.P. S433 0S Jun 5722 1S BRL hove. 
ee -- Consd. Roe. Flettan (isdb, SOR & OBL $h0, 


fd. 8. BE. Ryo e. Dorking Overseers, ote. (ENad), 3 B&B, 
4fbs Row La NL W. Ry. (testa), L. Ro Qe bb bt, 


819. - 66 ‘Phe SS. Ry. co. leased their rail- 
way to the Ny co. in perpetuity on the terns that 
the No co. would pay imterest on the S. canal debt, 
& half the dividend on the S. eapital The N. co. 
Worked the dine, & made up to the S. shareholders 
the deficieney of the earnings by the dine, according 
fothelenase: Meld: this guarantecd sim received 
by the S. co. being paid to the S. co. quad owners, 
& not ged occupiers, was not ta be taken into 
wecount as part of the rateable value of the &. 
fine am the parish, Suropsiims UNton Co. e. 
LAPLEY (CHURCHUWARDIENS) (LS68), 82 0.2. 708, 


(c} Deduction fron. 
i, Jn General, 

820. Loss on branch line’ Not allowed.; 
Branch Imes were worked at a loss, whieh the co, 
incurred solely on account of the increased tratlte 
ccocasioned by those lines on the principud railway 5 
& on deduction was claimed for the loss: (Meld: 


Net allowable, Roo Galan Wreeprein ty. Co. 
1 (ISt6), 8 Q. BT: F Ry. & Can. Cas. 285 1 
New May. Cas. 46, 2 New Sess Cra. 200 > Te 

LI MOC. sos OL. POLS. bey TOE EN ot, 


me oe ee 


New Keep. : 


om ne eee ee 


This toll the co. did not take, ; 


Sr. Pasxcras | 10 dur. iat: 


His BR. oe 
Refld. ord. BN SLO does By, 


frerneiderhiaas > 


Bho. Mid. Ry. (ie ods, bo QB. AES OD e. North Stafford - 
shire Ry. (2860), 3B, wb be Ge My. Nanhury 
Asant. Com. (2d), TO. ad. KO 7%, 


$21. Terminal charges & expenses of earning. 
Ror. EASTERN COUNTIFES Ry. Con. No. S00, anee, 

822. Amount claimed as profits.;  Lonpon & 
Nort Wrerenn Hy. Co. rn. WIGAN Ustosx, No. 
460, port. 

823. Interest & profits on cartage business. _ 
Great Norriken Ry. Cooe Hiscox UNtosx, Na. 


836, posal, 


ii. Jotlereat on Capdal, 


824. Deduction allowed - On capital invested in 
rolling stock.! R.or. Granp Juncrion iy. Co,, 
No. 83M, gost. 

825. - Rolling stock valued at time of 
rate. -- Ror. NORTH STAFPORDSIIRE Ry. Co. No. 
BOL, poal. 

826. On floating capital. Nt. 
STAFFORDSHINE HY. Cu., Na. S82, gual. 


tr. NORTH 


iii, Working Marpenara. 
827. Deduction allowed. : R. oo. JONDON, 
RBucuton & SouTn Coasr Ry. Ca., No, 695, 


ante, 
_- Expense of matntalning permanent 


$28. - - 
way.!—-The S. railway passed through se veral 
| which 


parishes, in some of which were coal mines, 


a ae mS, 





PART Il. SECT. 2, SUB-SECT. 1.--B. (0) i. 


a © ; 
37 Sc. Jur. 109.—6COT. 


hether percentage of gross rent paid.|——Eoixsumin & Glaascow Kr. Co. ec. MeERK (1864), 3 Macph. (Ct. of Hown.) 229 ; 


538 Rates AND RatTING. 


Sect. 2.—-Special clasaes of property: Sub-sect. 1, aes ee OVERSEERS, 7 Jur. N. S. 363 ; 
SA BLA LE hae ‘Annotations :—As to (2) Apld, R. 0. Lee (1866), L. R. 1 
caused a large expenditure in maintaining the _ B. 241. nsd. v. Bishopwearmouth Overseers 
permanent way; in other parishes through which (1878), 3 Q. B. D._299; Daron x exter Constitutional 
the line passed there were no coal mines. The ewspaper Co. v. Exeter Union (1903), Ryde & K. tat. 
d : . App. 101. Generally, Refd. M. 8S. & L. Ry. & Trent, 
parish of IT, had no coal mines :—Held: in arriv- Ancholme & Great Grimsby Hty. ov. Caistor Union, M. 
tiny at the assessable value of the railway in H. 8. & L. Ry. & Trent Anchol . “ Great Grimsb Ry, © 
parish, the proper deduction for expense of per- — Glandford Brigg Union (18 it), y. Cas. 


Can. Tr. ; 
. : T Boil rks Co. ©. benton Overseers (1836), 
manent Way WAS the expense 1n Hi. parish, regard- 12,0. B D_ 81: London & todia Docks Joint Committee 


less of the average cost along the whole S. railway. v. Poplar Union (1900), Ryde & K. Rat. App. 245. 





-—~LONDON & Nortit WESTERN Ry. Co. v. HAR- 833. Calculated from _ receipts.])—-GREAT 
BORNE OVERSEERS (1870), 34 J. P. 644. NorTHERN Ry. Co. v. Hrrcuin Union, No. 836, 
829. - - --- Expenses increased by causes affecting 0+. 
traffic.|---MIDLAND Itty. Co, v. St. Many, IsLina- ; 
TON ASSESHMENT COMMITTEE, No. 887, post. v. Tenant's Share. 
830. - Expense of return haulage of empty 834. Deduction allowed—On capital & profits of 


waggons.! -By their Act, where merchandise is trade.j—R. v. GRanD JuNcTION Ry. Co., No. 
conveyed in atrader’s trick, the co. shallnot make 839, post. : 
any charge in respect of the return of the truck 835. _ ---- Floating capital.]|—-The ct., in 
empty, provided that it is returned direct to the valuing a length of railway line, made an estimate 
consignor. A portion of the gross receipts of the value of the capital required by a hypo- 
earned by applts. in a certain parish was earned thetical tenant to work the whole system, & 
in respect. of coal hauled through the parish in’ found that value to be 89°31 per cent. of the gross 
owners’ waggons, & the waggons when empty receipts of the whole system. They applied this 
had to he hauled back to the place from which percentage to the gross receipts in the parish, & 
they had been consigned without further payment. took the sum so obtained to be the amount of 
Most of the waggons when empty were hauled tenant's capital required to work the length of 
back by a different route, not passing through the line in the parish. They included in the total a 
parinh in) question. Quarter sessions on an sum for floating capital. 
appeal decided that the charges which applts. They fixed the allowance for the tenant's share 
made for the conveyance of coal in owner’ of profits at. 16°5 per cent. on the tenant’s capital 
waggons were made for the joint service of hauling plus 10 per cent. on the gross receipts earned in 
the wagyons when full & hauling them back when the parish from foreign traffic.---Sourn HASTERN 
empty, & that the amount of the actual gross Ry. Co. vr. Dorking Union (1898), Ryde & K. 
earnings of applis.’ railway in the parish from coal Rat. App. 71. 
carried in owners’ waggons was to be arrived at Annotation : ~ Consd, GQ. N. Ry. ¢. Hitchin Union (1906), 1 
by making a deduction in respect: of the retarn Konst. Rat. App. 116, 
of the waggons: fel]: quarter sessions were 836. ~ (1) In valuing a length 
right : CUREAT NORTHERN Ry. Co, v. {JuUnNsLer of magn line of railway, the et. allowed a deduction 
UNION (Wit) 105 1. 0. 5445 75 5. PP. 4805 0 from the gross receipts in respect of int crest & 
le GQ. oR. 1202; Konst. & W. Rat. App. 209, date with regard to the cartage & delivery 
y 


— 


De, usiness of the railway co. — 
Depreciation, renewals & repairs.! --Sre Sub- (2) The co. did not set aside a sinking fund to 
wect. 1, B. (c) vi., poat. meet renewals of rolling stock, & the ct. declined 


to include such a fund among the working expenses. 
(3) The amount to be allowed for the rental 


iv. Station Fund. value of stations, ete.. was minutely contested, & 

831. Deduction allowed.|-~—R. rv. Guanp Junc- | the ct. found the proper figure to be 7°2 per cent. 
TION Ry. Co., No. 830, poat. | of the ETF receipts. 

832. Calculated on actual value.) —In (4) The ct. made an estimate of the value of 


i : . the capital required by a hypothetical tenant to 
rea wae raily ay co. to the poor rate :—Held ; work the whole system, & found that value to be 
the percentage amount to be allowed on the 1448 per cent. of the gross receipts. They in- 
PaLaane pecriae ae waa ta be ee not, clude a A the ‘tot ail: ‘a, be i Apatite capital 
upon the original cost price of the rolling stock, | myo ee ee cae , ; 
but on the actual value at the time the rate is aa uh ae seasons pire mnanes Gare ie 
made; (2) the co. were entitled to a deduction | PPOUNE &y the per cent. on the enents cone 
: Guat NORTHERN Ry. Co. v. Hircutn Union 

for things movable, such as office & station (1900) b aicnnet. Rat App. 116. ee ° 
Honea ay i for ee a attached Ne the | sanotatinn = fea io PaaS G. K. Ry. v. Bishop's Stort 
reehald as to become part of it, nor for heavy | “7ca iin. om. & Thorley O ; 
machinery not fixed so as not to be capable of ng ben a cae at ara ati ae 


wa J, 
removal, such as cranes, steam engines, ete. : (3) | 837. -- - - --.,—(1) The co. did not set aside 
in deciding whether the co, were entitled fo aja sinking fund to meet renewals of rolling stock. 


deduction in ay as of floating capital, since | & the ct. declined to reduce the amounts charged 
whatever tended to diminish the profits must go | for working expenses in this respect. to the amount 
pro tanto to diminish the rent which a tenant that would have been chargeable if such a sinking 
would give, any delay in realising the profits fund had been in fact set aside. 

incidental to the ordinary employment of capital, (2) In regpect of tenant’s capital, the co. 
such as giving credit to some customers, must be claimed to add to the actual cost of wages & 
taken into account; (4) the deduction in respect materials shown in their books for the rolling 


of station, buildings, & sidi was to be cal- | stock manufactured by themsel percentages 
culated on the actual value at the time of the rate, | representing ‘‘ shop charges "& builder's profit.” 


& not on the original coat.-—R. v. NORTH STAFFORD- | The ct. made allowances on both these accounts, 
SHIRE Ry. Co. (1860), 8 E. & E. 392: 80 L. J. M.C. but not at the full amounte claimed by the co. 
68; 8 L. T. 554; 24 J. P. 821; 121 E. R. 490; | The ct. allowed 16§ per cent. for depreciation off 
eub nom. NortH STAFFORDSHIRE Ry. Co. r. , the value of locomotives, & 25 per cent. off the 


ee te 


Part II. —-Basis 


value of carriages & wagons. The ct. fixed the 
amount of tenant’s capital of 124°71 per cent. of 
the gross receipts. They fixed the allowance for 
the tenant’s share of profits at 15 per cent. on the 
tenant’s capital, namely: 5 per cent. for interest, 
& 10 per cent. for trade profit, including any 
extraordinary liability for risks & casualtics.— 
GREAT EASTERN Ry. Co. v. Bisnop’s STORTFORD 
UNION ASSESSMENT COMMITTEE & THORLEY 
OVERSEERS (1910), 75 J. P. 61; Konst. & W. 
Rat. App. 19. 

838. ——— On value of rolling stock at time of 
assessment.|—R. v. NORTH STAFFORDSHIRE Ry. 
Co., No. 832, ante. 


vi. Depreciation, Renewals and Repaire. 


839. Depreciation allowed — Stock beyond re- 
pair.|—(1) The principle, that the amount, on 
which a railway, when the railway co. are them- 
selves the carriers, is to be assessed to the poor 
rate, is the rent which a lessee would pay, 
being supposed capable of deriving from the use 
of the railway all the profits which accrue to the 
co. from the conveyance of passengers, goods, etc., 
such lessee finding locomotive power, carriages, 
etc., subject to certain deductions, is not altered 
by the circumstances, that other parties also are 
carriers on the railway, some providing for them- 
selves locomotive power, carriages, stations & 
watering places, ete., & paying tolle only to the 
co., & others finding carriages only, & hiring 
power, etc., from the co. 

Tn such a case, the following was held to be a 
correct mode of rating the railway co. in a parish 
through which a railway passes, but in) which 
there are no stations or buildings belonging fo 
the co. From the gross yearly reecipts of the 
co., including both tolls received, & also all profits 
derived by the co. as carriers, were deducted : - 
(a) A percentage on the capital invested by the 
co. in the purchase of engines & the other movable 
gtock necessary for their business as carriers. 
(6) A percentage on the same sum as for tenant's 
profits & profits of trade. (c) Ao percentage on 
the same sum as the annual amount of deprecin- 
tion of stock beyond repairs. (d) A sum for the 
co.’® annual cost of conducting their business as 
carriers. (e) The annual value of the stations & 
other buildings rated separately from the railway. 
(f) A sum for renewing rails, chairs, sleepers, 
ete. 

The several amounts of all these deductions 
were fixed by agreement. The residue of the 
above gross stim was taken as the sum at which 
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not the rate be properly increased in proportion 
(LoRD Dinan, U..)—R. 2. Granp JeNcTION 
Ry. Co. (1844), 4 Q. Be ik: 4 Ry. & Can. Cas. 
1; 1 Dav. & Mer. 287; 1 New Mag, Cas. 203 
1 New Sess. Cas. 205; 18 L. J. M. CG. 04:08 
L. T. O. S. 123; 8 J. PL 858; 8 Jur. 508; Ld 
E.R. SOt, 


OF ASSESSMENT. 


-fmnotations :--.ts to CL) Apld. oo dG. We Ry. (isda, 6 
Q. HL o17).) Refd. North staffordshire Ry. es Rushton 
Spencer Overseers (A800), 7 Jur, N.S. 363. fe fo (4) 


Consd. Faweett ¢. Hombay dd. (1845), @ Moo. PL CLC. aS, 

Uenerally, Refd. loo. Mile Rnd Gb Town Oversrers 
S47), 10 QQ. E2083) Metropolitan) Water Roant rv, 
dngston Union Assit, Con., pio) 2 AK. BL o0o,)) Mentd. 

Ward ¢. A.-Gi. for New Zealand (1007), 46 Lo PL se, 


840.- - No sinking fund set aside. - RR. t. 
LONDON, Brtauron & Sovrn Coasr RY. Co,, 


_ Noa. G85, arte. 


| 


me ee re te 2 er ee ee A I 


| 


841. Great Bastrern Ry. Co. or. 
Bisnor's SpTrorrrorpD UNion UASSisASMENT COM. 
AUTTEE & THORLEY Overseers, No. 83%, ante. 

842. Sum allowed for renewal Rolling stock.| 
Roa Granp JuNnemon Ry. Co. No. S&e, ante. 


843. - eo Roe. Great Wesrenn Rv. 
Co., No. S08, ante. 
844. - . GREAT BMasrern Ry. Co. or. 


HAvauLey, No. TOA, ante, 

845. No sinking fund set aside.} 
GREAT NORTHERN Ry. Co. rm Hirrenin UNION, 
Now SSO, ante. 

846. Sum allowed for repairs How arrived at.! 
~ (fp) On appeal against the amount at which a 
railway was issessed to the poor rate, ite appeared 
that. the dine belonged to ane co., but was worked 
by another railway co., who found all the rolling 
stock dm consideration of receivingg a percentage 
Of the poms receipts: ffeld ss such percentage 
muat be faken te represent the expense of the 
rolling, stock to the hypothetical tenant, & there 
would beams tenmatt’s capital or profife thereon to 
provide for, hut for personal superintendence & 
the renponsibilify of becoming tenant at a heavy 
rent, fhe tenant wes entitled to a fair remunera- 
tion, whick was fixed at Oo per cent. on the yrs 
receipir. 

(2) fa the ordinary case of a railway co. finding 
the rolling elock for their own railway: fleld: 
the tenant might be allowed 20 per cont. upon hix 
tenant's capital for profits, depreciation of stock 
& casualties; FO per cent. upon bin stores, & 

per cent. upon dix floating capitals & he wae 
also entitded to a deduction for renewal of way & 


| works, aks well as for maintenance of the same, 


the railway might he reasonably expected fe let, 


from year to year. 

(2) No deduction should be made from the 
above sum for an annual allowance for goodwill. 

(3) The rate is not. to be imposed in respect of 
the profits of trade; & it is to be imposed in 
respect of the value of the occupation. 

If the ability to carry on a gainful trade upon 
the land adds to the value of the land, that value 
cannot be excluded merely becaus: it is referable 
to the trade. Suppose a house occupied by a 
private family to-day, which having great advan- 
tages of situation for the purposes of trade, is 
turned into a shop to-morrow & in consequence 
lets for double or treble the former rent, would 


ee ee 


! 
} 
! 
i 
i 
| 
j 


"own line; 


(3) Tenninals must be brought inte Che gros 
receipts, & confined to the dine of railway { basa 
earns them, 

(4) Collection & delivery, strictly so called 
form no part of terminals or terminal service, 
being performed off the dine should not ins an 
way be brought into the aecounts for ratio: 
purposes. Where, therefore, it is included in th 
rates for conveyance, as in carted rates, Che cor 
of the servier & reasonable profit, (hereon shoul 
be deducted from them in the gross receipta, ¢ 
no receipt or expenditure relating to them shoul 
appear in the accounts. . 

(5) In order to obtain the cont of repairs ¢ 
carriages & wagons, the eo. divided the actus 
cost by the number of train miles run on thei 
but it appearing that they ran ale 
upon other lines: -eld: the aalditional mileag 


. Corrs, (877), 3 V. 1. Wt (L.) 206.- 


PART UU. SECT. 8, SUB-SECT. 1.— ; of the rolling stock & plant.—-NorTH 
Gencad all) rhe ordinary | Ham IA Be GG et Bean 62" HS) e4a 1. sum alowed for rpatce I 
oe im ° . ; 82 , . Sum a ort a 410 
mated of fix the walwetioe’ of raif- ‘Se. L. RK. 114.—B0OT. ideo pire iter , poweggiy 
ways is to take nett revenue of the $42 1. Sum allowed for renewal— | KV. CO. ©. Maly , 4 Macph. 
oo. & trom that to allow iafer alia, a = Roll. Mork 1 Me mocank & Hop. | of Mens) 301; 38 fe. Jur. 167.—S00T 


deduction of 25 per cent. on the value 


eox’s BAY UNITED Ky. Co. 2c. PRAMRAN | 


6. Sum allowed for repatra, inmiran 


540 


Sect. 2.—Special classes of erly: Sub-sect. 1 
Bjvi.C.€D) 


should be taken into account, so far as it was 
ascertainable, for the purpose of arriving at a 
correct ratio of the cost of these repairs.—MAN- 
JHESTER, SHEFFIELD & TANCOLNSHIRE Ry. Co. & 
Trent, ANCOLME & GRIMSBY Ry. Co. v. CAISTOR 
UNION, SAME v. GLANDFORD Briga UNton (1874), 
32 LT. 264; 2 Ry. & Can. Tr. Cas. 53. 
Annotation :---As to (4) Consd. G. N. Ry. v. Hitchin Union 
(1906), 1 Konnst. iat. App. 116. 
847, ----- Trade profits not included.]—J.onDON 
& NoxtTH WEsTERN Ry. Co. v. WIGAN UNION, 
No. 860, post. 


C. Hypothetical Rent. 


848. General rule-—Based on value to lessee.| — 
By their special Act, a railway co. were empowered 
to purchase lands & construct a railway thereon, 
passing through several parishes, with warchouses, 
station houses, otc.; which they did. The Act 
also empowered them to take certain tonnae 
tolls, not exceeding a stated amount, for goods & 
passengers; & to provide locomotive engines, & 
receive such sums for the use thereof as the com- 
pany should fix, in addition to the tolls 5 &, when 
they themselves carried for their own profit, 
which a distinct clause enabled them to do, they 
were to keep a separate account of the tolls which 
they would have received for the passengers, ete., 
if they had been carried by other persons ; such 
account to be open to inspection by the overseers 
of every parish on the line of railway. The co. 
were empowered to Jet the tolls. AH persons 
were to have liberty to use the railway with 
carriages properly constructed, on payment of 
the tolls, & subject’ to the co.’s regulations. 
Powers were given to the co. to approve or dis- 
approve of the carriages & engines to be used by 
any person on the railway, & to make orders for 
regulating the passage upon, working, & use of, 
the railway, & for prevention of nuisances. The 
co. used the railway, etc., according to the Act, 
carrying passengers & goods, & supplying power 
by means of locomotive engines, for their own 
profit; & no other person used it for such pur- 

oses 3-—JTeld : (1) the co. were rateable for their 
and, improved in value by the profits accruing 
from the railway, etc., ati an amount equal to the 
rent which a lessee would pay, making the same 
uses of the railway, etc., as the co. did, with the 
deduction of tenant's rates, ete., expense of 
repairs, & the other charges mentioned in Parochial 
Assesstnents Act, 1836 (¢. 06), 8. 13 (2) an esti- 
mate of the co.’s Tability, founded only on the 
amount chargeable in respect of tolls, & excluding 
the receipts for carriage of passengers & goods, 
etc., was erroneous; (3) the land must be rated 
in any particular parish according to its actual 
value there, although such value was owing in a 
great: measure to station houses & other works 
not within the parish; & (4) the rate in any 
particular parish was to be estimated by the 
amount of profit: actually earned in that) parish. 
& not by the proportion which the length of 


ee ee 


ae 


RATES AND RatTING. 


R. »v. London & SouTH WESTERN Ry. Co. (1842), 
1 Q. B. 548; 2 Ry. & Can. Cas. 629; 2 Gal. & 
Dav. 49; 11L. 3. M.C. 93; 6 J. P. 393; 6 Jur. 
686; 113 E. R. 1246. 


Annotations :——As to (1) Consd. Medland & Brown ¢t. Paine 
(1858), 4 Jur. N.S. 1283. Apld. Mersey Docks & Harbour 
Board vr. Birkenhead Assmt. Com., [1900] 1 Q. B. 143. 
Aa to (2) Refd. R. vr. L. B. & 8. C. Ry., H. vs. E. Ry., 
Rk. v. Mid. Ry, (1851), 15 J. BP. 240, de to (3) Folld. 8. E. 

Ry. v. Dorking Overseers, ctc. (1854), 3 E. & B. 491. 

As to (4) Refd. G. FE. Ry. v. Haughley (1866), L. KR. 1 

Q. BB. 666. seal. Consd. R. v. Grand Junction Ry. 

one} 4Q. 8B. 18; Rov. G. W. Ry. (1846), 6 Q. B. 179. 
efd. K. 1. Mile End Ola Town Overseers (1847), 10 Q. B. 

20%; Metropolitan Water Board wv. Kingston Union 

Axssmt. Com., {1925] 2 K. LB. 509. 








849. ----— J|—R. v. GRAND JUNCTION Ry. 
Co., No. 839, ante. 
850. —--— --1~— Where a line of railway is 


carried through a town, & the value of the ad- 
joining land for building purposes is greater than 
the value of the land used for the purpose of the 
railway, the poor rate is not to be imposed upon 
the railway co. as if their land was of equal value 
with the land adjoining, but upon an estimate of 
what a tenant would give for it in its existing 
condition,---R. 1. MANCHESTER & SoutTiH JUNCTION, 
ETC. Ry. Co, (1851), 17 1. T. O. S. 715 15 4. 2. 
Jo. 290. 

851. Oppressive rent excluded.) - The thing is to 
be valued as it is, for the purpose for which it is 
used & its value is to be ascertained upon the 
principle which is enacted by the statute. One 
topic which J said I would deal with separately, 
& which 1 will describe as the blackmailing con- 


| tract, T think ought to be dismissed from any such 


te 


consideration (LoRD LTIALSEURY, (.).- NortTH & 
SouTH WESTERN JUNCTION Ry, Co. vt. BRENTFORD 
UNION ASSESSMENT COMMITTEE (1888), 13 App. 
Cas. 52 ry D8 Lu. J. M. (‘, Ho ; ci) J. df be 24 {, H. l.. 

Annotations : —Consd. Kast London Ry. Joint. Committee 

e. Greenwich Union (1907), 07 L. T. 406; East London 

Ry. Joint Committee v. Greenwich Union Assmt. Com.,, 

Same ow Bermondsey Assmt. Coimn., Same e¢, ee 

Asant, Com, [1913) 1 K, B, 612; G, W. & Met. Rys. 

«. Kensington Assmt. Con, Same vr. Hammersmith Asamt. 

Com, (L916) TALC. 23. Refd. East London Ky. Joint 

Committee ¢v. Greenwich & St. Oluve’s Union & St. 

Matthew, Bethnal Green (1902), Ryde & K. Rat, App. 

49; London United Tramways (1901), Ltd. vr, Brentford 

Union Assmt., Com, (1007), 96 TL. T. 528; GG. C. Ry. t. 

Ranbury Union Assint. Com., Sheffeld) Union Assmt. 

Com eG. CL Ry. (1908), 100. E. T. 80s LL. & ON. W. Ry. 

v, Thrapston Union (1912), 10 L. G. R. 1067; Metro- 

politan Water Board ¢. Kingston Union Asamt. Corm., 

[1025] 2 K. B. 500. Mentd. Larrinaga v. Soc, Franco- 

ee des Phosphates de Medulla (1022), 92 L. J. 

C. DB. 45. 

852. - —-—.J)--GreatT CENTRAL Ry. Co. 2. BAN- 
BURY UNION, SHEFFIELD UNION v. GREAT CENTRAL 
Ry. Co., No. 875, poal, 

853. Hereditament capable of separate letting— 
Need not be separately assessed.'—-The mere fact 
that the different portions of one undivided here- 
ditament are capable of commanding rents if 
let to diferent. occupiers does not impose any 
obligation upon the rating authority to assess & 
rate the different portions separately. 

Whether for rating purposes a particular area 
of land is to be treated as one hereditament oar as 
more than one is a question of fact.---NORTH 
KBASTERN Ky. Co. tr. Yorx Unton, [1900] 1 
Q. B. 733; 60 1. 7. Q. B. 3876; 828 LL. T. 201; 


railway in that parish bore to its entire length.—- | 64 J.P. 437; Ryde & K. Rat. App. 230, D.C. 


OT Re ree ree re ab ereiqen ener Gton ermmeteeiglly Stemmeiey rapa neeer tas THEM Magee yeramtan to ANN ae oe at + et emer 


c& other ex, 
CENTRAL Ry. Co, (1881), 23 Dunk (Ct. 


PART Ii. SECT. 2, SUB-SECT. 1.—C. 

d. General rile.}—Theo annual value 
of a railway for the purpose of poor's 
nseonamoent ia the ront at whioh. one 
yoar with another, the railway in its 


deduction 
ave 
woul 


eRpPenace Th 
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of the probable annual 

cost of the repairs (such as 
fall to be made 
Posression, aa well as those chargeable 
against a landlord), insurance, & other 


ocosaary 
railway in its actual state, & all rates, 





s ctunaatnemetinttadiiatliiemnstae a iieneanichieee dele nie talents hae TT 


a.}—CROLL vr. Scortisn | actual state might bo reasonably ox- | taxes, & public charges payable in 
xuted to let from year to year, under 


respect of the same, the interest of 
capital invested in the purchase of 
pleat, allowance of contingencies arising 
rom accidents, & a reasonable allow- 
ance on account of profits. EpINRURGH 
& GLasaow Rr. Co. t. ADAMBON (1855), 
17 Dunl. (Ct. of Seas.) 1007 ; 27 Se. Jur. 
414.—8COT. 


y a tenant in 


to maintain the 


Part IJ..—Basis or ASSESSMENT. 


D. Directly and Indirectly Productive Parts. 


854. Whether directly or Indirectly productive— 
Running lines—Lines supplementary to main lines.) 


! 
—GREAT EASTERN Ry. Co. v. FLETTON (CHURCH: ! 
| 
| 
| 
| 
\ 
| 


ee (1882), Browne’s Rating Laws, 2nd ed. 
Annotations :—Dbdtd. Stockport Union ¢. L. & N. W. Ry. 
1898), 78 L. T. 180. Apld. Re G. N. Ry. & Edmonton 
nion nt. Com. & Wood (ireen, Hornsey, Sout te 
& Enfleld Overseers (1905), 03 L. T. 479 ned. Taf 


Vale Hy. ¢. Cardiff Union (1907), 97 L. T. 739. 
855. ——- ——-.}—In addition to the four 
main lines passing through a railway station, 
certain other lines were made at the station & 
used, some for the purposes of through traffic 





be occupied, & others for the purposes of carrying 
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GREAT EAsTERN Ry. Co. v. Crty oF LONDON 
UNIon (1892), Ryde, Rat. App. (1801-03) 148. 
858. -——-. Lines Into goods yard.) -—Re Great 
NORTHERN Ry. Co. & EpMonton Union AS@ese- 
MENT COMMITTEE & Woop UREEN, Honnary, 


SocTHGATE & ENFIELD OVERSEERS, No. 805, 
ante, 
859. —--- Station.]---R. r. Easrenn Countries 


Ry. Co., No. SUG, anfe. 

860. Sidings.’ -- (1) As to the stations :-— 
Held: in ascertaining how much of the adjacent. 
land occupied by the railway co. formed part of 


vam Ne 


- the stations & an clement of their rateable value 
‘as distinguished from the line itself, all «idings, 
when the main lines were occupied, or likely to | 


goods into the railway co.’s warehouse & into a_ 


private coal yard adjoining the station, & for the 
making up & departure of local passenger trains. 
These lines were also used for the standing of 
empty trains without engines. 

On a case stated by a ct. of quarter sessions 
for the opiniun of the High Ct., the question being 
Whether these lines were to be rated as running 
lines or sidings: Held: the primary & principal 
purpose for which the lines in question were made 


t 


owners & oof other railway cos, 


& used was the carrying of passenger & goods - 


traffic, & they were running lines & should be 

rated accordingly.— SToOCKPORT UNION te LONDON 

& NORTH-WESTERN Ry. Co. (1S08), 67 1. 3. Q. B. 

3353; 75 L. T. SO; 62 J.P. 244, C. A. 

winnolationx +-~Apld. Me GN. Ry. & Edmonton Union 
Assit. Com. & Wood Green, Hornsey, Southagate A 


Enileld Overseers (1900), #3 L.-T. 47. Consd. Pfaff Vale 
Ry. «. Cardif® Union (20070, 97 1. PL 78, d,du & Y. 


Ky. «. Liverpool Corpn. (1912), bO 1. ci He eae Mentd. 
Re Bailey & Isle of Thanet Laght> Railways (Mlectric) 
(1900), GY LL. Jd. Q. DS. ba. 

856. A railway co. whose 
railway carried Larse quantities of coal from eal- 
heries down to the sea ter shipment, liad. in 
addition to the principal cooanitg lines, a large 
number of fines in one of the parishes on the romte. 
An arbitrator found that the ain & primary 
purpose for which these dimes were laid & used 
was the rehef of the main running: roads by pro- 
viding lines on which coal wagyeng could pass 
one to another se as to proceed in Che order in. 
Which they were wanted & on which wagyons 
could stand until a ship was reads to receive the 
coal; that the standing of wagzonus on these diner | 


o 


was mainly & primarily for the convenience of; 


i that head. 


the consignors, or consisnees of the coal, & not for | 


the convenience of the railway co. or to facilitate 
the manayement of their tratic ; & that 85 per 
cent. of the vross receipts of the co. in the parish 
was earned by waggons which traversed these 
lines & did not traverse the main running lines. 


The arbitrator held that these lines must be | 
valued for rating purposes as lines directly pro- . 


ductive, & not as lines indirectly productive, of 
protit to the railway co. :-—Held: 
the arbitrator was right.--TarF VALE Ry. Co. v. 
CARDIFF UNIon (1907), O07 L. TT. 7305; 2 Konst. 


° 
e 


~~ 


the decision of | 


Rat. App. 480; sub nom. Re Tarr VALE Ry. Co. | 


& Carnpivr UNION ASSESSMENT COMMITTEE, 71 
J. P. 529; 51 Sol. Jo. 824; 6 L. G. KR. 22, 
ie uke 

857. ———- ---— Line to buffer stops of terminus. ' 
—In valuing a railway terminus, sv much of the . 
lines running into it as is within the atation proper | 
up to the buffer stops must be treated as part of 
the running lines, to which a proportion of the 
earnings per train mile must be attributed.—~ | 
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PART Il. SECT. 2, SUB-SECT. 1.---D 


for whatever purposes used, should be included, 
& only the average quantity of the land required 
for the main tracks, & only the permanent way 
necessary to such tracks at any point in their 
Jength, should be excluded. 

(2) ‘Phe railway co. made & repaired their own 
rolling stock & claimed to deduct trade profits 
on such repairs - Madd: they were not entitled 
to deduet any sum for profite in respect thereof, 

(3) "Phe railway co. in conducting a portion 
of their tratle, used the waggon stock of private 
They carried to 
the account of their gross reeeipts the amount 
earned by means of such wagons, but the value 
of the wayygons did nol appear in the tenant's 
capital account of rolling stock, &, Cherefore, no 
profits therean were allowed as a deduction under 
The co. claimed, however, under a 
separate head, a deduction of 10 per cent. upon 
the value oof these wagons, upon the pround 
that i€ represented the amount of trade done in 
them by the eo. upon whieh the profits should be 
deducted: /feld : the profits should be deduetad, 
but as it appeared Chat the number of train miles 
run bs owners’ waggons was much less than the 
number run by those ef other cos., f per cent, 
would be allowed upon Ghe former, & LQ) per cont. 
pon the datter, Lonpon & Note Wireereien 
Ry. Co, er. Wieas UNton (i870), 2 Ry. & Can. 
Tr. Cas. 240, D.C. 

Saka > Consd. Tart Vale Ry. er. Cardi Unton (1907), 
u7 ow. TT. bu. 

861. Goods depot. A peda depot, 
though not directly communicating with a rail- 
way, A partly fet te tenants, is to be rated) on 
the same prnciple as an ordinary railway station. 

Applts. failed om ma question of principle 3 but 
resps. consented to a reduction, lew: than that 
Canned by applts.. on the ground that premises, 
which were alsy separately rated, were inchided 
In the assensiment appealed against: Meld: on 
these facts, resps. were entitled to costs. - LONDON 


"& Norn Wrsrenn Ky. Co. oe. TACKNEY UNION 


(1346), Ryde, Rat. App. (L586 00) 136. 
Anzotation :-- Folid. L. & NL WL Ky. we Clty of London 
T'njon (Ise2), Ryde, Bist. Aggy clsed G4) 220. 
$62. -- - Lines used for shunting sorting.! 
Re GREAT NORTHERS Ry, Co. & Ep Mos tox UNION 
ASSESSMENT COmMMITTER A&A Woow Ganken, Plot. 
SHY, SOUTHGATE & ENFIELD OVERSEE, No, B06, 


/ ane, 


$63. --.--- Bignal boxes.. The signal boxes of 
a railway are for purposes of parochial rating to 
be treated, nut as part of the ranning line, but as 
part of the indirectly productive portion of the 
railway, & are consequently to be a veretey 
asaessed in the respective parishes in which they 
are situated, although the levers & signals are 
included in the assessment of the railway line.— 


oa er eet Ame erekel= 


e. Dyke lands.}— Brown c. WINDAOR K ANNAPOLIS Ry. Co. (1881), 2H. & G. 430; 20. J.T. 262. ~-CAN. 
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MIDLAND Ry. Co. v. PONTEFRACT ASSESSMENT 

CommitrEn, [1901] 2 K. B. 189; 70 L. J. K. B. 

601; 841.1. 536; 655. P.455; 17T. LL. R. 439, 

m. C. 

Annotation : - Betd. South-Eastern & Chathgm & Dover 


Rys. Managing Cominittee v. St. Saviour’s Union (1901), 
Hydo & K. Rat. App. 57. 


864, - --- - ----.] — Certain signal boxes con- 
tained levers which worked simultaneously the 
points or crossings & the signals. The signals 
were as necessary for the safe working of the line 
ws were the points or crossings :—/Zeld : although 
the signal boxes themselves might be rated as 
indirectly productive property, & not as part of 
the running line, the levers & signals should be 
rated as directly productive property, & as part 
of the running line.--SOUTH-EASTERN & CHATHAM 
Ity. Cos.’ MANAGING COMMITTEE v. ST. SAVIOUR’S 
UNION ASSESSMENT COMMITTEE (1901), 65 J. BP. 
4413 Ryde & K. Rat. App. 57. 

65. ; ~Hte CinkaT NORTHERN Ky. 
Co. & KDMONTON UNION ASSESSMENT COMMITTEE 
& Woop GREEN, LIORNSEY, SOUTHGATE & ENVIELD 
OVEERSEERS, No. 805, ante. 

866. -.-- Signals & levers.] —- MipLAND Hy. 
Co. v. PONTEFRACT ASSESSMENT COMMITTER, No. 
863, ante, 

867. - -- ---.| -SOUTH-EASTERN & CHATHAM 
Ry. Cos.” MANAGING COMMITTEE v. ST. SAVIOUR’S 
UNION ASSEHSMENT CoMMITTER, No. 864, ante. 

868. —- | -~He Great Nortroern Ry. 
Co. & KMpMoNtTON UNION ASHESSMENT Com- 
Mitrey & Woop Green, Hornsey, SOUTHGATE 
& ENKLELD OVERSEES, No. 805, ante, 


| se classes of property: Sub-sect. 1, 
| 
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KE. Branch and Link Lines. 


869. Link line---Guarantee by one company to 
make up deficiency in dividend of constructing 
company-—- Whether sum made good accountable 
as profits of link Hne.|.—NiwMarker Ky. Co. v. 
Sr, ANDREW'S THE Tess, CAMBRIDGE, No. 818, 
ante, 

870. - Whether contribution value taken 
into account.| --The Is. V. Railway runs through 
the parish of L., & forms a junction with applts.’ 
railway, who occupy the i. VV. Railway at a 
fixed rent. On appeal against a poor rate in the 
parish of L.:-- Held: the case was governed by 
Creat Lastern Ry. Cov v. Taughley, No. 705, ante, 
& applts. were to be rated only tn respect of the 
profits which the HK. V. Railway earned within 
the parish of Li, & the value of the tralltie con- 
tributed by the HK. V. Railway to applts.” main 
line of railway ought not to be taken into con- 
sideration in estimating the amount. of the rate 
in tho parish of Lo. -R. ve. LLANTRISSANT (1860), 
lL. R. 4 Q. B. 8543 10 BB. & 8. 3285 20 LT. 364 ; 
WW. RR. O71 3 sub nom. GREAT WESTERN Ry. Co. 
v. PONTYPRIDD UNION ASSESSMENT COMMITTEE 
& LuANTRIssANT (CIIURCHWARDENS & OVER- 
erent 38 Dae eh C. ei a J. ea _ 3. 

Ons ae PS ~W. Ry. te. rborne Oversee 
mUst0) $6 J. PL. 44, mad, (i. Ww: ity. rn briiintenOeae 
aeors (1881), 4.1L. G. Rat p. 99, n. » Rat, London Ry, 
Joint Committes vo. Greenwich Union (1807), eT L. T. 404, 

~M& & LL. Ry. o. Caistor Union (1886), 2 T. L. Ro 
878; East Londow Ry. Joint Counmittee ©. Greenwich 
& St. Olave’e Unions & St. Matthow, Bethnal Green 
(1903), Ryde & K. Rat. App. 59; Londen United Tram- 
ways (i901), Ltd. 2. Brentfont Union (1907), 2 Konst. 
Rat, App. 410; G. C. Ry. e. bury Union, Sheffield 
Union v. W. O Ry., (1008) A, C. 73, 

871. —--— —~-—.}| — Tho Kast London Railway 
was a line connecting those of six other railways, 
& was leased in perpetuity to, & by, 
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rent of £30,000 a year, which was liable to be 
increased in certain events. This arrangement 
was authorised by statute :—Held: (1) the rent 
reserved in the lease & the “‘ contributive value ”’ 
of the line to the connected railways were matters 
which might be taken into consideration in valuing 
the line; (2) the question to what extent these 
matters should be considered was a question of 
fact.—East LONDON Raitway Joint Com- 
MITTEE v. GREENWICH & St. OLAVE’s UNIONS & 
Sr, MATTHEW, BETHNAL GREEN (1902), Ryde & 
K. Rat. App. 69. 

was a line connecting & exchanging traffic with 
the undertakings of six other railway companies, 
& was leased in perpetuity to a joint committee 
of those six cos. at a rent of £30,000, which was 
liable to be increased in certain events. This 
arrangement was authorised by statute in 1882. 
None of the six cos. would, in view of the experience 
gained since that date, at the present time under- 
take the liabilities of the lease. 

The quarter sessions had fixed the rateable 
value of portions of the line at figures which would 
have amounted for the whole line to a rateable 
value of £8,000. In so doing, they took into 
account the geographical position of the line & 
the fact that it was a link between other systems : 
-~Held: the quarter sessions were right in taking 
these matters into account.—East LONDON RalIL- 
WAY JOINT COMMITTEE v. GREENWICH UNION 
(1007), 97 I. T. 404; 71 J. P. 460; 57. G. Rh. 
)22; 2 Konst. Rat. App. 634. 

873. ---- -- —.]—Applts. possessed a goods 
yard isolated from the rest of their system, but 
connected with the Great Bastern co.’s system by 
a short length of running line. The gross receipts 
upon this line were about £7. In arriving at the 
rateable value of the goods yard & fine combined, 
applts. sought to deduct from the value attribu- 
table to the goods yard the average expenses of 
maintaining the line. The recorder held that the 
line had a contribulive value, & rejected this 
contention. Having no better evidence of the 
amount of contributive value, he set off against 
this element of value the amount which would 
otherwise have been allowed for the maintenance 
of the line. The Great Eastern co. used a length 
of line laid down by them upon soil owned by 
applits. It was not shown how the Great Eastern 
co. came to lay down or use the line :—Held: 
the Midland co. were not in occupation of this 
line.—-MIDLAND Ry. Co. v. CAMBRIDGE UNION 
(1907), 1 Konst. Rat. App. 140. 

874. Cost of construction.) -—- 
Applts. were owners & occupiers of a line from 
Bletchley to Bedford, constructed by their pre- 
decessors in title, the London & Birmingham Ry. 
co., under the powers of a special Act passed in 
1845. This Act provided that the London & 
Birmingham Ry. co. should pay to the Bedford 
Ry. co, a sum, called in the special Act a “ rent," 
equal to 4 per cent. on the Bedford co.'s share 
capital of £125,000 which was expended on the 
construction of the line. The London & Bir- 
mingham co. spent a further sum of £240,000 on 
the construction of the line. The Bedford co. 
afterwards ceased to exist. 

On an appeal against a rate made in the year 
1904 upon eo much of the line as was in the parish 
of 2 ley Guise, appits. contended that the rate- 
able value of that portion of the line ought to be 
ascertained by taking the receipta & expenses 
within the parish, & making the usual allowances. 
It was proved that none of the cos., other than 
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managed 
a joint committee of those six railway cos., at a | applits., whose systems were connected with the 
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line, would give a higher rent for it than a rateable 

value so ascertained, which came to £50 per mile. 

The assessment committee contended, amongst 
other contentions, that the payment by applts. 
of interest on the two sums of £125,000 & £240,000 
was some evidence of the sum which they would 
be willing at the date of the rate to pay for the 
line in order to secure trafic which they would 
not get without being occupiers of the line. The 
interest so paid came to about £900 per mile. 
The assessment committee called two valuers, 
whose valuations were based upun a percentage 
of the admitted gross earnings of the line per mile, 
& resulted in a rateable value of more than £700 
per mile. 

The quarter sessions, in coming tu their decision, 
did not rely solely upon the interest: paid, but took 
into consideration the evidence of the two valuers 
called by the assessment committee :—Held: the 
evidence of the cost of construction of the line 
more than fifty years before the making of the 
rate was so remote as to be inadmissible, & the 
rateable valuc must be calculated on the prin- 
ciple contended for by applts.—LONpDOoN & 
NORTH WESTERN Ry. Co. tv. AMPTHILE UNION 
ASSESSMENT COMMITTEE (1907), 07 L. TL SOU; 
715. P. 5453; OL. G. R64; 2 Konst. Rat. App. 
378, C. A. 

Annotations :—Reld. London United Tramways (1101), 
Ltd. v. Brentford Union Asamt. Com. & Chiswick Over- 
seers (1906), 70 J.P. 224: Kast London Hy. Joint Cuom- 
mittee vr. Greenwich Union (or), 71 2. PL ie Ge, 
Ry. vt. Banbury Union Asaot. Com, (1907), 96 LE. T. 243. 
875. --- - - 2. -{1) Tn dasessingg the 

rateable value of a section of a railway link Ine 

within a parish the cost of construction of the 
link line, which connects two great systems, is 

not as a matter of fact & business experience a 

mensure Of the rent at which that section of the 

line may reasonably be expected to let) within 

Parochial Assessments Act, 1836 (c. 6), & evidence 

of the interest on the cost of construction is not 

admissible. 

(2) The Act in speaking of a rent at which a 
hereditament may ‘' reasonably" be expected to 


let excludes the idea of an oppressive demand | 


fixed upon imagined necessities. -GakAT CENTRAL 
ty. Co. v. BANBURY UNION, SHEFFLELD UNION 
vw. GREAT CENTRAL Hy. Co., {1208} ALC. 785 78 
L. J. K. B. 225; 100 L. PT. 803 78 PL a 25 
T. I. R. 1433 54 Sol. Jo. 177; 7 LL. GR. 227 5 
2 Konst. Rat. App. 759, PH. L.3 revsg., (1907} J 
K. B. 717, GC. A. & [ 1008) 1 AK. 750, OC. A. 


Annolations :-—-.1s8 to (1) Apld. 1. & N.W. Ry. oe. Ainpthill 
Union Pa Fr Konat. ¥ 
0 


Rat. App. 374. Consd. Hast 
London Ry. nt Con mittee c. Greenwich Union (1907), 
07 L. T. 4045 Leeds & Liverpool Canal Co. r. Wigan 


Union (1913), If L. G. RR. 634. Kast London Ky. 
Joint Committee co. Greenwich Union Asamt. Com., 
Sumne ¢. Bermondscy Aasmt, Coin, Same ve. Steyucy 
Assint. Com., [1913] 1 K. B. 632. pla. G. W. & Mot. 
Htys. r. Kensington Asanit. Coin., Same o. Hammeruniith 
Assint. Com., did Ces A. ©. 23; Metropulitan Water 
Board ¢. Kingston Union Asamt. Com., (1025) 2 K. B, 
509. Refld. Gd. KE. Ry. «. City af London Union (1967), 
! Konet, Rat. App. 63: Lendon United Tramways (190)), 
Lud. ¢. Brentford Union Asimt. Com. (1907), 96 L. T. 
o28; Liverpool Corpo. c. Chorley Asuot. Com. & With- 
nell Overgvers, {1912} 1 K. Is, 270; 


Port of London 
Authority ©. Orsett Union Asamt. Com., (1920) A. C. 273. 


feet: Refd. L. & N. W. HH & v. Thrapstone Union 
Asemt. Com. (1912), 107 L. T. 788. 
876. ——-- —--.,-—Applts., a joint committce 


of six railway cos., were lessers in perpetuity of 
a link line Joining up their respective systems at 
a rent equal to 5 


the line with a minimum of £30,000 per annum. In 
the quinquennial valuation list for 1905 the rateable 
value of a portion of the line had been fixed at 
£3,326. In every year since 1884 the tenancy & 
working of the line had resulted in a loss to each 
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per cent. of the gross protite of account,!—Applita., a rai 
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of the leasee cos. Between 1004 & 1008 the groas 
receipts showed a fall of 28 per cent, & a reduction 
in working expenses of 8 per cent. only. Since 
1907 the expenses, exclusive of rent, had exceeded 
the receipts, Upen an appeal to quarter seasions 
against the assessment. in the quinquennial valua- 
tion made in 1910, evidence was given that the 
line was being worked at a loss & Chat none of the 
cos. concerned would give any rent for the line 
whatever. if it were vacant & to let. The et. of 
quarter seasions took the figures of 105 as the 
basis of their calculation for 1Q10, & after taking 
into account the position, connections, & accom- 
modation of the line & the possible competition 
for a tenancy thereof, fixed the rateable value ia 
the parish in question at £U905: Held: there 
was nothing in Great Central Ry. Co. v. Banbury 
Union, Shefield Union vo Great Central Ry. Co., 
No. 875, ante. to affect the decision in the present 
case, & Che ef. of quarter sessions had not gone 
wrong in taking fhe eatrancous circumstances 
into consideration. - Wasr LONDON  RALLWAY 
JOINT COMMITTER t. GREENWICH UNION ASSESH- 
MENT COMMEPTER, SAME t, BERMONDSEY ASSESS- 
MENT COMMITIER, SAME (. STEPNEY AssbesMEN'T 
Comarrren, (Esp Po. RB. 62; 82 2. 0 OB. 
297: 107 &. I. S063 77 0. Ey 20 Pn. RK. 
7WLs JEU. GG. Reese s PRL R.A. 4d, OA, 
Annofatunwa’ Conad. Leeds & Liverpool Canal Co. *, Whan 
Union (9nd), PDL. GR. O84, Distd, GW. & Mot, Ryn. 


e. Kensington Awint. Come, Same oe. Hamnonsdaith 
Ansmnit. Coun, (EYE? bt ALC 2a. 


877. A suburban railway, con- 
atructed by aco. since dissolved, ran from tf. to 
W., where if joined the GQ. W. Railway, whieh in 
turn joined the Metropolitan Huilway at HB. 
Applita., the GW, & Metropolitan Ry. con, were 
jointly owners & occupiers of this railway, under 
a comveyance confirmed by Act of Parharnent, & 
were thereby enabled to ran a through service 
of trains fram J. to the City of London, Ou an 
appeal against an assessinent for rating purposes 
ot the ruuning dines of this raibway, the quarter 
sessions found that the railway carned no profits 
but had a contributory value as it feeder to Aye 
aystema, but held that they were nat entitled ta 
have reguid to ita contributory value. Phey alwo 
found that, apart from treating applts. as possible: 
competitors for the railway, (he railway tad no 
competitive value, & this competition WAK POn- 
sible between applts. only on the assumption that 
after the dissolution of the existing partnership 
the Metropolitan Ry. co. was still to be considered 
as having running powers over the G, W. Railway 
between the points B. & Wo: &, excluding com- 
petitive valoe, they assessed the line solely on tts 
net earnings inthe parish & fixed the rateable valuc 
thereof at a nominal amount: Held: (1) con- 
tributery value ought not to be taken inte account | 
2) no question of competitive value arose 5 (3) the 
line had been rightly assessed on the basis of its 
net earnings in the parish. - Great WEATEIN & 
METROPOLITAN Ry. Cos, vt. KENHINGTON ASHESS- 
MENT COMMITTER, SAME’. DLAMSHAMITH Ansicge- 
MENT COMMITTER, [JUI6] TALC. 28; 851. 3K. B. 
63; 113. VT. 1074; 80 3. PP. 8b 3) NL. At. 
60%; OU Sol. Jo. 744; Ff 1. GR 1; 1B. RA, 
333, Hf. 1. 

Annotation ~ Aa ta (3%) Consd. Voplar Asemt. Com, ©, 

Roberts, (19224 2 A.C. 95. 

878. .-- Whether competitive value taken into 
way co., had become 

dof « branch line, communicating with 
heir main line, on the terins that the shareholders 
of the co. by whom the line was made should 


| become stockholders in appits.’ co. to an amount 
. calculated aa the expense of tnnking the Iine 
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This branch line communicated with the lines of | 
three other cos.; & applts. worked the branch at 
very low fares in order to divert the traffic from 
the other lines on to their own line; the conse- 
quence was that the sum actually earned on the 
branch line was very small. If the branch line 
were in the market, either of the three other cos. 
would, in consequence of the traffic which it would 
bring to their line, be willing to acquire it upon 
the same terms in every respect as those upon 
which applts. held it; & would then work it in 
a similar manner to that in which it was worked 
by applts. :—Held: in assessing to the poor rate 
a part of the branch line passing through resps.’ 
parish, the fact that three other cos. would be 
willing to pay what was equivalent to a large 
rent for it was to be taken into account as an 
element in ascertaining the rent at which it might 
reasonably be expected to let from year to year. 
There is one principle which is quite clear: 
in Jetting a thing from year to year, the rent 
would be regulated by two matters, on the one 
hand by the benefit. the tenant would be likely 
to derive from the occupation : because he would 
not give more than that; on the other hand, by 
the nalure of the property, such as its local situa- 
tion, or how many persons there are who could 
supply him with an equally eligible thing, & be 
willing to Jet. it lo him: for while he would not be 
willing to give more than he expected to make 
by it, he would not even give that if he could get 
a similar thing at a lower rent (BLACKBURN, J.). 
“Rov. Lonpon & Nonrn Werstinn Ry. Co, 
(1874), ROO QB. 14s 200.7. 9103 388 5.2 
21D, xubo nom. Rov. BeDKOoRD UNION ASSESS- 
MENT COMMITTEE & CGOLDINGTON PARISH OVER- 
seins, AS Ld. MO CLE. 
Annotations: Apia. L. & oN. W. Ry. a Irthingborourh 
(1876), Bo. 27. Distd. L. & NW. Ry. r. Ampthill 
nion Axstng. Com. (1905), Of Lo T. 364. Consd. Kast 
London ty. Jolat Comilttec en Greenwich Union Assit. 
Com, (M12), 107 LL. TT. 126. d. Dodds ©. South Shields 
Amit. Com, (805), 72 1. 7. $555 Lancaster Port Comrs, 
*® Rarcow-la-Furnesa Overneors, [1897) 1 Q. i. 166; 
Kakt. London Ry. Jolt Cotmtltee ©, Greenwich’ & St! 
Olave'h Uulonm & St. Matthew, Bethnal) Green (102), 
Rydo & K. Rat. App. OY: Mast London Ry. Joint Com- 
mittes °, Greenwieh Union (1907), 07.1, BP, 40454, 4 
Ry, v. Banbury Union, Shetleld Unione. G.C. Ry., (1900) 
ALO. 78:3) Raat London Ry, Joint Conunittee er. Green- 
With Union Axsint, Com., Same oe. Bermondsey Assmt. 
Com,, Same oo Stepney Assint. Com., (bs) ) KR. OB. 61, 
879. --- Applt. railway co. owned & 
occupied a branch Hine which connected with the 
lines of other railway cos., & in July, 1008, applt. 
co. & the M, Ry. co. entered into an agreement 
to efYeet economy & Ktop wasteful competition. 
The agreement applied to the branch line, & its 
effect, ino working had been the withdrawal of 
facilities by applts. & the consequent transfer of 
traftle from their dine to the line of the M. co. A 
sinall piece of the branch line in a certain parish 
having been rated at the same gross & rateable 
values as in the previous years, applts. appealed 
to the quarter sessions aguinst the assessment on 
the ground of diminution of value owing to the 
agreement. The quarter sessions found as a fact 
that a hypothetical tenant. might reasonably be 
expected tu give a rent for the _ of line sufficient 
to support. the assessment, & that the line had 
competitive value which should) be taken into 
account & which, in considering the rent which a 
hypothetical tenant could reasonably give, ought 
not to be eliminated by reason of the restrictive 
agreement between possible competitora, & they 
confirmed the nasaeasment:—Held: the 
ment could not affect the value of the Hine for 
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rating purposes or restrict the competition, & 
therefore the quarter sessions were right in hold- 
ing that the competitive value to applts. or the 
M. co. was not eliminated by reason of the agree- 


i ment & did not preclude the justices from finding 


as they did.—Lonpon & NortTH-WESTERN Ry. 
Co. v. THRAPSTON UNION ASSESSMENT COMMITTEE 
(1912),107 L. T. 788; 775.P.25; 290T.L. R. 21; 
10 L. G. R. 1067; 1B. R. A. 15, D. C. 

s80. —--- ---—.|—-A branch line occupied by 
applts. carried traffic to & from applts.’ main line, 
& also to & from the lines of three other railway 
cos. There was competition, between applts. & 
two of the other cos., for some of the traffic which 
was, or could be, carried by the branch, but applts. 
had entered into a pooling agreement with the 
third co. to put a stop to the competition with that 
co. The gross receipts on the line itself were not 
sufficient to pay the working expenses. 

Applts. gave evidence as to the greatest possible 
amount of traffic which either of the cos. could be 
able to acquire for itself by becoming tenants of 
the line, & called officials of the other cos. who said 
that the acquisition of that amount of traffic 
would not induce their respective cos. to give a 
higher rent for the line than its parochial earnings 
would warrant. The quarter sessions allowed the 
appeal & reduced the assessment.—LONDON & 
NORTH WEstTeERN Ry. Co. v. OVUNDLE UNION 
ASSESSMENT COMMITTEE, ELTON PaRisn (19)3), 
1B. R. A. 0. 

881. —- -— .|—GREAT WESTERN & METRO- 
POLITAN Ky. Cos. v. KENSINGTON ASSESSMENT 
COMMITTEE, GREAT WESTERN & METROPOLITAN 
Ry. Cos. v. TAMMERSMITH ASSESSMENT CoM- 
MITTEE, No. 877, ante. 

882. Branch line- Whether contributive value 
taken Into account.}--The K., Gi. & R. Ry. co. 
constructed a railway joining the main line of the 
S.-E. Railway at Reigate. Under powers in their 
Actof incorporation, the R., G. & R. co. leased their 
Jine for one thousand years, at a yearly rent of 
£11,000, to the S.-E. co., who thenceforth became 
the sole occupiers of & carricrs on the line. The 
R., di. & RR. co. was afterwards amalgamated with 
the S.-k6. co., who were bound by the Act. of 
amalgamation to pay to the shareholders of the 
R.. G. & R. co. annuities equal to the rent of 
£41,000. The R.. Gr. & R. line brought a great 
deal of additional traffic to the main line of the 
S.-E. Railway, & that co. thus derived benefit 
from the R., G. & KR. line as a feeder to their main 
line in respect of traffic conveyed on that line. 
The R., G.& R. line, if in the market, might be an 
object of competition in consequence of the rivalry 
existing between the S.-E. & other cos., the traftie 
on Whose lines would be increased by the possession 
& controlof it. The annual gross earnings on the 
R., G. & KR. line, less the proper deductions. fell 
short of £41,000.) ‘The S.-E. co. being rated aa 
vecupicrs of so much of the R.. G. & BR. line as 
passed through the parish of Dorking, upon a 
valuation founded upon the rent of £41,000, 
appealed against the rate; & upon a case stated 
for the opinion of this ct.:-- Meld: (1) the rent. 
of £41,000, although it was evidence of the rent 
at which the R., G. & KR. line might reasonably 
be expected ta Ict to a tenant from year to year, 
could not be taken as the conclusive or sole criterion 
of the rateable value, & the assessment could not 
therefore be cand Wiaania 2) the S.-E. co. were 
properly assessable in respect, not only of the net 

ofits derived from the traffle passing through 

»., but also in respect of the rent paid & the value 
of the R., G. & R. line to them, as an integral part 
of their railway & ag increasing the traffic on their 
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main line.—SoutH Eastern Ry. Co. v. DORKING 
OVERSEERS (1854), 3 E. & B. 491; 7 Ry. & Can. 
Cas. 877; 23 L. J. M. C. 84; 18 Jur. 6733 118 
BE. R. 1226; sub nom. R. +. SouTu Eastern Ry. 
ee 2C. L. R. 683; 22 L. T. O. 8. 380; 18 J. P. 
182. 
Annotations :—.18 to (2) Consd. G. C. Ry. v. Banbury Union, 
' Refd 


Sheffield Union v. G. C. Ry., (1908) A. CL. 78, - 
R. v. L. & N. W. Ry. (1874), L. R. Y Q. BL 13845) East 


ee a arte 


London Ry. Joint Committee vr. Greenwich & St. Olave's . 


Unions & St. Matthew, Bethnal Green (1902), Ryde & K. 
Rat. pp: 59; East London Ry. Joint Connnittee er. 
c 


Greenw Union (1907), 97 L. T. 404: G. W. & Met. 
Rys. vr. Hammersmith Assmt. Com., Same v. Kensington 
Asamt. Com, (1913), LLU LL. T. 06. Generally, 3 


re & N. W. Ry. vo. Cannock Overseers (1863), 10 BB. & $8 





883. -—.|—The rateable value of land 
in @ parish may be increased by its producing a 
return to the occupiers out. of the parish, as where 
w branch railway occupied by a co. owning a main 
line into which it runs, produces a profit by virtue 
of the traftic which it causes over sueh main line. 
The branch line of A. ran into the main Jine of B., 
& was leased to the latter at a fixed rent. The 
traffic on the branch yielded no profit whatever 
with reference to the branch itself, but such trafllc 
passed over the main line, & contributed consider- 
ably to the traffic & profit of such main line . 
Held: 3B.. as the occupiers of land in the parishes 
through which the branch line ran, were liable to 
be rated nut merely with respect to the earnings 
of such branch lines in such parishes, but in respect 


of the value to them as bringing a profit to their | 


main line.-- LONDON & NoRTH WESTERN Ry. Co. 
v. CANNOCK OVERSEERS (1803), 10 BL. & S. 3845 4 
L. Ts S25 ’ 28 se P. Isl. 


Annotations: Consd. Go. Ry. ¢. Banbury Union, {1909} 
— iS. Refd. Kor. Liantrissant (1860), DL. Re 4 Qf. 
Jt. 
884 -. Great Eastern Ry. Cont. 


Hauvannky, No. 705, avte. 


other competing Lines for the carriage of passengers 
& yoods.  Applts. pross carnings in reaps. parish, 
apart of this district, were more than absorbed bey 
the expeuses chargeable for the working thereof, 
plus the deduction allowed by Parochial Assess- 
ments Act: but onthe basis of the receipts derived 


~ > Part of applts” Hine of rail- - 
Way passes through a district where there are twa, 


a ne ee ee re re ee 


woe eee pan 


ee eee 


' EXTON 


from the enhancement of the traffic on the other | 


parts of Che system, the rateable value of applts.’ 
line in the parish was equal to 45 per cent. of the 
gross receipts. Uponia case reserved by quarter 


' contributes to the value of the railway. 


sessions :-- Meld: applts. were rightly rated at this — 


amount. Lonpon & NORTH WESTERN Ry. Co. 
Y, IRTUILINGBOROUGH (CHERCHWARDENS) (L876), 


40. PL THO. 


pe Te as res er 


_tnnolations. - Refd. East London Ky. Joint Committee e. | 


Greenwich & St. Olave’s Unions & st. Matthew, Bethnal: : ; . 
na railway station hotel, the railway co, contended 


Green (1002), Hyde & K. Rat. ee 5: Fast London Ry. 
Joint Conunittee ¢«. Greenwich Union (1907), 47 L. TT. dud; 
a.c. Ry. r. Banbury Union, Sheffield Union r GG... Ry, 
119000) A.C. 7%: Kast London Ky. Jofat Committee e. 
Greenwich Union (1042), 107 LL. 7. 


AsKint. Clagts. 


faa N. OW. Ry. oe. Thrapston Union (19)2), 10 L. GR. 
1067, 
886. ---- ----.- Gear Westeun Ry. Co. 


¢. ILMINSTER OVERSEERS (1881), 4 L. G. R. 89, m, | 


bp. c. 

Jinnotationa :-~Reld. L. & NW. Ry. «. Ampthill! Union 
Agamt. Com. (1005), 94 L. T. 314; Kant ndon Hy. 
Joint Committee cc. Greenwich Union (1967). 97 L. 
4045 GLC. dat ¢. Banbury Union, (1907) 1 K. B. 717; 
Kast London Ky. Joint Committee rc. Greenwich Union 
Anmamnt. Com, (1912), 107 L. T. 326. 


PART I!. SECT. 2, SUB-SECT. 1.—-F. | W 
f. — mill ueed for retire grur- } 970,—CAN, 
poses. tx op. Evrorean NORTH , 
MeemOAN RY. Co. (STI) NB. Dig. | Po ied tabi 
CAN. 
R, 192.—- CAN. 


g-. Station.}-~—TOROKTO CirT v. Great 
J.-~VOL, XXXVITI,. 


126; ° 
"of the annual value of the Land. 
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887. ——— -}-—(1) The Tottenham & 
Hampstead Junction Ry. co.. by an agreement 
subsequently confirmed by Act of Parliament, 
allowed their line to be maintained, managed, & 
worked by the M. & G. KE. Ry. cos., jointly on 
payment of a percentage of tolls earned :— Held : 
the Tottenham & Hampstead Junction Ry. co. 
were not the occupiers ; the sum paid under the 
agreement, being a sum paid, not received, by the 
occupiers, was not the measure of rateable value : 
contributive value was not to be taken into con- 
sideration in estimating the rateable value. 

2) The working expenses of a line of rail- 
way were increased by causes alfecting the traffic 
after it had passed out. of the parish, over ether 
Jines:--Held: such extra expenses were to be 
taken into account in estimating the rateable 
value.—-MIDLAND Ry. Co. v. St. Many, ISLineton 
ASSESSMENT COMMITTEE (1880), Ryde, Rat. App. 
(1886-00) 139. 


-(nnotation :-—Refd. Gas Light & Coke Co. «. City of London 
Assit, Com, (1802), Ryde, Rat. App. (ESY)- 93), 2048, 


OF ASSESSMENT. 





F. Valuation of Buildings. 


888. Railway hotel & refreshment rooms 
Business carried on at a loss.|-—Appit. was the 
occupier of certain refreshment rooms at the S. 
station at a fIxed annual rent, & was rated as such 
oceupier by resps. Upon i to the sessions 
ayainst a poor rate applt. tendered evidence as to 
sums received & paid for provisions, salaries, etc., 
in connection with the premises so rated, with a 
view of showing that the business was carried on 
at a loss, & that the rent agreed upon exceeded the 
annual value of the premises.s - Held: such 
evidence Was adinissible, CLARK t. ALDERBURY 
ASSESSMENT CoMDtrrke &  PISHENTON- 
ANGAR OVERSEERS (ISSO), 6°02 TD 1s 50 
J. J. ML 8h ba DP es AR 


NF. Jtodetne. South Stidelda Poor Law Union 


Ansotafina : 
Amtech. Thesdee WC 'copeagef cons 


Asnnit. Com,, fPsv) 2 Q. We bbs. 


*, Hackney Union chad), Ryde & WL Hat. App 48, 
Consd. Mersey Docks A Harbour Hoard « Birkembenal 
Assit, Catu., (2900) FQ. 1. 985. Refd. Cartwrinht r, 
Senleoates Union (gag, Ryde A&A HK. flat. App. #67; 
Parr ov. Laedgh Union (1005), J} Konet, Hat, App. Zit. 
Mentd. BR. r. Parlby (US6a), O48 FOP TTA. 

889. . No contributory value. Ao riuilway 


hotel must not be rated at an inereascd amount, 


on the ground that, dike a station, it indirectly 
MiIpLanp 


Ry. Co, tv. Str. PANCHAR ASS ESBAEENT COMMITIPER 
(S86), Ryde, Kat. App. (ISE6 90) Tat. 


‘ ‘ MiIpLAND Ky. Co. ov. MAN- 
CHESTER OVERSERRS (1004), 2 Konat. Rat. App. 
pa. 

891. Evidence of capital & annual value. 


Profits.) In an appeal regarding the valuation of 


‘that only the evidence of profits made in the hotel 


~~ 


ate 


figure than that arrived at by applits. on a basis of 


shovid be Jooked at. The ct., however, admitted 
evidence of the capital valne of the buildings, & 
The et. Sxed the 
rateable value of the hotel at a considerably higher 
rofite.- GREAT EastEenn Ry. Co. or Crry or 
ANDON Union (1007), | Konst. Kat. App. 63. 
802. Warehouses- -- Valued as adjunct of bulld- 


' ing.;—Premises connected with a goods depot, 


ted Soe ve 


Wastns RY. Co. (1866), 25 1.0. Ite 


dwellings & {retest 
Cansapiasw Pactric Y; 
ols - Town or Macizgop (1901), 5 


comprising warchouses, in part of which sidings 
are laid communicating with a railway, are to 


k. C'onatruction of word “ lands "'--- 
Whether tuildings tneluded.~- CANADIAN 
NonrTraeas Hy, Co. ¢. OMEMERE BCHOOL 
Yoserrseee (2006), WoO. 1k. 547: 6 Terr. 
l.. KH. 2%1.--CAN, 

1. Haitway Aatel &: refreshment rooms.) 


Nw OM 
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Sect. 2.—Special classes of property: Sub-sect. 1, 
F.; sub-sects. 2 & 3, 4. (ayy : 


be rated not merely as warehouses, but as an 
adjunct of the railway; & the proper basis of 
vaulation is the annual value of the Jand & a per- 
centage on the structural value of the buildings.— 
LONDON & NORTH WESTERN Ry. Co. v. Ciry OF 
me UNION (1892), Ryde, Rat. App. (1891-93) 


SUB-SECT. 2.—TRAMWAYS. 

898. General rule — Valuation on basis of re- 
ceipts.|—(1) In assessing the rateable value of 
tramways, the annual gross traffic receipts earned 
over the entire system must be taken as the basis 
of the estimate of the rent, & the net receipts in 
each parish as the criterion of the rateable value 
in each parish. Where a tramway route begins 
& ends in the same parish, the net receipts of that 
route is the value upon which the tramway owners 
must be rated. 

(2) Where a tramway route extends through 
two or more parishes, the fairest practicable mode 
of apportioning held to be by dividing the receipts 
from each distinct service route in proportion to 
the lineal mileage of such route in each parish 
respectively. The general expenses, except horse 
expenses, allowed proportionately to the number 
of car miles run over in each parish upon each of the 
several distinct service routes therein.—LONDON 
TRAMWAYS Co., Lrp. v. LAMBETH ASSESSMENT 
JOMMITTEE (1874), 31 L. T. 319. 

Annotation :—-48 to (1) Refd. White v. South Stoneham 

Union Assmt. Com. (1914), 79 J. P. 79. 

894. Receipts—Taken for year preceding hear- 
ing of appeal.|—-On the hearing of an appeal by 
a tramway co., the ct. ordered the receipts for the 
year ending Dec. 31 next preceding the hearing 
to be made the basis of the calculations, although 
such receipts related to a period subsequent to the 
making of the list by the overseers, & the revision 
thereof by the assessment committee.—LONDON 
STREET TRAMWAYS Co. v. St. MARY, ISLINGTON 
ASSESSMENT COMMITTEE (1886), Ryde, Rat. App. 
(1886-90) 147. 

895. Tramway worked with light railway— 
Whether entitled to exemption.|—A co. were the 
occupiers of, & worked as one connected system, 
a tramway & a light railway, which were con- 
structed in & along certain public streets & roads 
in the district of an urban council. The tramway 
was constructed under various local tramway 
Acts & Orders, & the light railway under Orders 
made under Light Railways Act, 1896 (c. 48). 
The tramway & the light railway had a junction 
with each other & were worked by electricity 
on the overhead system. They were identical 
as to mode of construction & materials used, & the 
rails of each were laid level with the surface of 
the highway ; the same carriages were used upon 
them & ran through the one on to the other, & 
the electrical energy used for working both the 
tramway & the light railway was generated at the 
same power station & thence transmitted over a 
common system of cables & mains to sub-stations : 
—Held: the tramway was not a railway within 
Public Health Act, 1875 (c. 55), s. 211 (1) (0), & 
the co. were therefore not entitled in respect of 





—NoRTH BRITISH Ry. Co. v. GREIG n. 
(1866), 4 rey (Ct. of Seas.) 645; 38 


Jur. 333.—8 939.—SCOT. 


m., --~NoRTH BRiTisH Ry. Co. 
© EDINBURGH ASSESSOR (1906), 7 
F. (Ct. of “sry 435; 42 8c. L. R. 508; 
195. L. T. 859.—SCOT. 





-_}—NortTH British Ry. Co. 
v. EDINBURGH ASSESSOR, (1911) 8. C. 


PART II. SECT. 2, SUB-SECT. 2. 


0. Separate assessment of tramway 
engine-houses. }—-MELBOURNE TRAMWAY 


Rates AND RATING. 


their tramway to be assessed to the general district 
rate at one-fourth only of its net annual value.— 
TOTTENHAM URBAN COUNCIL v. METROPOLITAN 
ELEctRIc TRAMWAYS, Litp., [1913] A. C. 702; 83 
L. J. K. B. 60; 109 L. T. 674; 77 5. P. 413; 29 
T. L. R. 720; 57 Sol. Jo. 739; 1L. G. KR. 1071; 
1B. R. A. 100, H. Li; revag. S. O. sub nom. 
METROPOLITAN ELEctric TRAMWAYS, LTD. . 
Jomeeee URBAN CounciL, [1912] 2 K. B. 216, 

896. Deductions — Renewals.]—Applts. under 
compulsory powers acquired land, part of which 
had formed part of the undertaking of the London 
Tramways co. In order to adapt such land, or 
part of it, for the purposes of a site for a generating 
station, applts. spent large sums on building a 
river wall & a raised steel jetty. Applts. erected 
buildings capable of containing plant to produce 
50,000 kilowatts, but placed therein plant to pro- 
duce 34,000 kilowatts only, & were prevented by 
restrictions imposed upon them by the Board of 
Admiralty from putting in more powerful plant. 
The buildings were erected in two parts. The first 
part was designed for the reception of reciprocating 
engines. The second part was installed with 
turbo-generators, for which a building consider- 
ably lower than the first half would have sufficed, 
but it was found necessary to build the second part 
according to the same design to which the first 
part had been already constructed. Applts. 
contended that the proper basis of valuation was 
the value of the site estimated according to the 
ordinary letting value of land in the district having 
access to the river, added to a percentage on the 
probable cost of erecting buildings to accommodate 
a turbo-generator plant capable of producing 
34,000 kilowatts. & on the value of the existing 
machinery & plant. They claimed that the 
renewal fund should be calculated on the 3 per 
cent. table. Resps. contended that the proper 
basis was a percentage on the actual cost of the 
land, jetty, river walls, buildings & machinery, 
with some allowance less than that claimed by 
applts. for the excess of the size of the buildings 
over the requirements of the plant which could be 
used inthe station. ‘They claimed that the renewal 
fund should be calculated on the 34 per cent. 
table. The ct. allowed the appeal, & said that 
applts. are not in any case entitled to any greater 
reduction on appeal to quarter sessions than they 
have claimed in their notice of appeal & case, 
either as to gross or rateable value. The ct. 
therefore fixed the gross value at the sum claimed 
by applts., ascertained the statutable deductions, 
& arrived at the rateable value by making those 
deductions from the gross value so fixed.— 
LONDON County COUNCIL v. GREENWICH UNION 
(No. 2) (1911), Konst. & W. Rat. App. 65. 

897. Apportionment between parishes—Division 
of receipts according to mileage.|—-LONDON TRAM- 
wAys Co., LTD. v. LAMBETH ASSESSMENT COM- 
MITTEE, No. 893, ante. 

898. -.|— The undertaking of an 
electric tramway co. comprised a system of lines 
of tramways which ran through several contiguous 
parishes. In some cases the co.’s cars passed over 
the same lines of tramway for a portion of the 
journey when traversing different routes. The co. 
charged passengers conveyed in their cars specified 








& OMNIBvus Oo., Lrp. v. Firmzroy 
CORPN., {1901)] A. C. 153, P, C.—AUS. 
p. Tax on horses—Attached to two. 
horse cars.}—MONTREAL STREET Ry. 
Co. v. MONTREAL CrTy (1894), 23 
s. Cc. R. 259.—CAN. 
q. Place of assessment—W¥ ards whereis 


Part I1.—Basis oF ASSESSMENT. 


fares for any length of journey between certain 
fixed points & other fixed points upon such lines. 
The journeys which might be taken upon payment 
of such fares in all cases overlapped one another. 
Passengers could enter & leave a car at any time 
upon the route traversed by the car; & upon 
portions of the co.’s system the traffic was, & con- 
sequently the receipts obtained by the co. in 
ol: of such traffic were, greater per mile of 
highway than upon other portions of the system :— 
Held: in order to ascertain the rateable value of 
the co.’s undertaking in a certain parish, it was not 
an incorrect method of valuation in the circum- 
stances of the case to arrive in the first instance 
at a rateable value of the whole of the undertaking, 
& then, after deducting the value of the indirectly 
productive part thereof, for the purpose of adopting 
the parochial principle so far as possible, to divide 
such rateable value among the parishes in which the 
undertaking was situate, according to the number 
of car miles run in each parish during a period of 
twelve months.—LONDON UNITED TRAMWAYS 
(1901), Lrp. v. BRENTFORD UNION ASSESSMENT 
COMMITTEE (1907), 96 L. T. 528; 71 J. P. 249; 
5 L. G. R. 682; 2 Konst. Rat. App. 410, C. A. 


Sus-secT. 38.—WATERWORKS, GASWORKS, AND 
ELECTRICAL UNDERTAKINGS. 
A. Waterworks. 
(a) Ascertainment of Value. 

899. General rule — Actual profits.) — Where 
land is used for a public purpose & the occupiers 
are prevented by statute from deriving the full 
pecuniary benefit which it is capable of producing, 
it is to be rated to the poor with reference to the 
amount of profit actually made, & deductions are 
not to be allowed for the payment of interest on 
borrowed capital or for a sinking fund when 
estimating the actual rateable value.—R. v. 
BirRstTaALL LocAL Boarp (1885), 1 7. L. R. 54], 


D. C. 
Annotation :-—Oonsd. Dewsbury & Heckmondwike Water- 
CE aoe v. Penistone Union Assmt. Com. (1885), 16 


900. -.|—A water co. must give, in 
the case filed in ct., their actual receipts in the 
ast; & an estimate of the future gross receipts 
is insufficient—NEw RIVER Co. (GOVERNOR) v. 
HOLBORN UNION ASSESSMENT COMMITTEE (1886), 
Ryde, Rat. App. (1886-90) 104. 

901. -|— The Metropolitan Water 
Board was the rateable occupier of hereditaments 
in several parishes in resp. union, & the question 
raised by the special cases stated in respect of 
three of these parishes was whether, as quarter 
sessions held, the proper method of assessment 
was to take a percentage of the capital value of 
these hereditaments, known as the contractor’s 
basis, or as the board contended, was the profits 
basis, i.e. ascertaining the rateable value of the 
whole undertaking by reference to receipts, having 
regard to the statutory restrictions under which the 
board carried on its undertaking & apportioned 
the total rateable value among the several parishes 
comprised in the undertaking, according to the 
recognised practice :—Held: in the absence of 
special circumstances found in the cases, the 
profits basis was the proper method of assessing 


electric poles situate.]—- Re LONDON 
StrReET Ry. Co. ASSESSMENT (1900), 
37 A. R. 83.—CAN. 


vr. Right to relief from lessor corpora- 
tton—For payment of rates & tares.— 
Guasacow CoRPN. v. GLASGOW TRAM- 

















631.—SCOT. 


t. Revenue 


hes & OMNIBUS Co., LTD., [1898] 
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principle — What de- 
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the portions of the board’s undertaking in the 

various parishes.—KINGSTON UNION v. METRO- 

POLITAN WATER Boarp, [1926] A. CO. 381; 95 

L. J. K. B. 605; 184 1. T. 483; 90 J. P. 69; 42 

T. L. R. 275; 24 1. G. R. 105, H. 1.3 affg. 

S. C. sub nom. METROPOLITAN WATER BOARD v. 

KINGSTON UNION ASSESSMENT COMMITTER, [1925] 

2K. B. 509, C. A. 

902. What included as receipts — Proceeds of 
water rate.|—Applts., a local board incorporated 
by a special Act, were empowered by the Act to 
levy a public water rate, but it was provided that 
they should not levy any higher rate than might 
be required to discharge so much of the expenses 
of maintaining the waterworks, etc., as the 
amount of water rents & other payments for a 
supply of water should not be sufficient to dis- 
charge :—Held: in assessing applts. to the poor 
rate in respect of their reservoirs, pipes, & works, 
the amount collected by means of a water rate 
ought to’ be taken into account.—-DEWSBURY 
WATERWORKS BOARD v. PENISTONE UNION ASSESS- 
MENT COMMITTEE (1886), 17 Q. B. D. 384; 55 
L. J. M. C. 121; 54 L. T. 592; 50 J. P. 644; 
34 W. KR. 622, C. A. 

Annotations :— Consd. Merthyr Tydfil L. B. of Health ». 
Merthyr Tydfil Assmt. Com., [1891] 1 Q. B. 186; Port of 
ondon Authority v. Orsett Union Assmt. Com., [1919] 
2 K.B.1. Distd. & Expld. Metropolitan Water Board v. 
St. Marylebone Assmt. Com., [1923] 1 K. B. 86. Consd. 
Metropolitan Water Board v. Kingston Union <Assmt. 
Com., [1925] 2 K. B. 509. 

903. —~--.]-—For a particular financial 
year, apart from debt charges, the accounts of 
applts., the Metropolitan Water Board, showed a 
surplus revenue, but with the addition of debt 
charges they showed a deficiency. Applts., in 
exercise of their powers under Metropolitan Water 
Act, 1902 (c. 41), 8s. 15, issued precepts to make up 
this deficiency. The debt charges in question 
were payments which concerned the landlord & 
not the hypothetical tenant. WHesps., in assessing 
applts. for rating purposes, included as part of 
their gross revenue the amount of these preceipts : 
—Held: applts. were wrongly assessed & the 
amount of the precepts must be excluded. 

Semble: the fact that the hypothetical tenant 
is endowed with statutory power to raise a rate for 
the purpose of meeting a deficiency is a matter to 
be taken into consideration in arriving at the 
rateable value, & under proper circumstances the 
rateable value may be increased in this respect by 
the addition of an appropriate percentage.— 
METROPOLITAN WATER BOARD v. ST. MARYLEBONE 
ASSESSMENT COMMITTEE, [1923] 2 K. B. 86; 92 
L. J. K. B. 161; 128 L. T. 358; 86 J. P. 225; 20 
L. G. R. 832. 


Annotation :—-Consd. Kingston Union Assmt. Com. v. 
Metropolitan Water Board, [1926] A. C. 331. 


904. ---— Not assistance moneys from general 
rate.|—By a special Act, a local board of health 
was authorised to acquire waterworks, & by sect. 
63 all sums paid out of the general district rate 
under the Act were to be repaid out of any balance 
standing to the credit of the waterworks account, 
after application to the objects to which moneys 
carried to that account were, under the provisions 
of the Act, to be primarily applied, & by sect. 71 
all moneys received under the Act, other than 
money out of the district rate, or raised on mtge., 
were to be applied (inter alia), in repaying any 
moneys advanced out of the general district rate 


ductions allowed.) — A town council 
owners of waterworks which supplied 
the burgh, instead of carrying out their 
origina] intention of constructing ad- 
ditional waterworks, purchased from 
another water unde , in return 
for a lump sum payment, a perpetual 


NN 2 
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Sect. 2.—Special classes of property: Sub-sect. 3 
A. (a) & (b).J 

under the powers & for the purposes of the Act. 
In assessing the local board to the poor rate in 
respect of the waterworks, a sum paid out of the 
general district rate fur the purposes of the Act 
was included in the rateable value of the water- 
works :—-Held : the sum ought not to be included 
in the assessment ; for it was received on terms as 
to repayment which prevented it from being avail- 
able as an item of gross profit. MERTHYR TYDFIL 
Loca Boarn orf HaLTH v. MERTHYR TYDFIL 
ASSESSMENT COMMITTEE, [1891] 1 Q. B. 186; 60 
lL. J. M. ©. 42; 63 L. T, 647; 55 J. P. 204; 39 
W. RR. 255, D. ©. 

Annotation :-—Consd. Metropolitan Water Board vv. 

Marylebone Assmt. Com., [1923) 1 K. B. 86. 

905. What deductions allowed —- Interest on 
borrowed capital or sinking fund.]——R. v. BIRSTALL 
LocaL Boarp, No. 899, ante. 

906. Rateability of particular matters—Spring 
rising from land.|—If one rent a quantity of land 
together with a mineral spring thereout arising, at 
& gross yearly rent, he is rateable to the poor in 
respect of the whole of such rent; though in fact 
the annual value of the land, independent of the 
spring, is only in proportion of 2 to 8 of the 
reserved rent.-- R. v. Mimnuer (1777), 2 Cowp. 
G10; 1 Bott, 148; 98 EB. R. 1272. 


Annotations :~--Folld. Tt. »o. New River Co. (1813), 1M. & S. 
603, Refd. Rh. ». St. Nicholas, Gloucester (1783), 1 Term 
Rep, 723, n. 

907. ~--- -- ---.]|—Land of which the annual 
value is improved by a spring rising within it may 
be rated to the poor at such improved value, 
although the owners of the land who are also 
occupiers do not receive any of the profits derived 
from the spring, nor does any part become due in 
the parish where the land lies.—-R. v. New River 
ee (1813), 1M. & S. 508; 1 Bott, 222; 105 K. RH. 
Annotations :—Conad, lt. v. Coke (1826), 56 B. & C. 797; 

Rt. ». Cambridge Gas Light Co. (1838), 8 Ad. & El, 73. 

Apld. 2. vr. Mile End Old Town (1847), 10 Q. B. 208. 

ned. 8. EB. Ry. ». Dorking (1854), 3 BE. & B. 491: Roe. 

West. Middlesex Waterworks Co. (1859), 1 EH. & KH. 716. 

istd. New River Co. ». Hertford Union, (1902] 2 K. B. 

607. Apprvd. G@. CG. Ry. « Banbury Unton, Sheffield 

Union v, G. CG. Ry., [1909] A. C. 78. Consd. Chertsey 

Union Assmt. Com. ¢. Metropolitan Water Board (1914), 

111L.7. 720. Refd. R. v. Liverpool Exchange Proprietors 

(sit) 1 Ad. & Il. 465; I. v, bhi Pace .& Kverest 


St. 


t 
1847), 2 Now Mug. Cas. 131; A.-G. v. Jonos (184), 1 
lac. & G. 674; KR. vw. Bedford Union Assmt. Com. & 
Goldington Overscers (1874), 43 L. J. M. GC. 81; RR. ov. 
L. & N. W. Ry. ilies L. R. 8 Q. 2B. 134; Kast London 
Ry. Joint Committee ». Greenwich & St. Olave’s Unions 
& St. Matthew, Bethnal Green (1902), Ryde & K. Rat. 
Ap » 598; Liverpool Corpn. «. Chorley Assit. Com. & 
Withnell Overseers (1911), 104 L. T. 213: Kast London Ry. 
Joint Committes v. Greenwich Unton Assmt. Com., 


Samo’. Bermondsey Asamt. Com., Samee, Stepney Assmt. 


Com., {1913] 1 K. B. 612; G. W. & Met. Rys. o. Hammer- 
sinith Asamt. Com., Same «. Kensington Assmt. Com, 
1914), 112 I. T. 10; Metropolitan Water Roard v. 
ingston Union Assmt, Com., [19Y5} 2 K. 3B. 509. 


908. —-— Engine house & plant.} — A water- 


works co. was empowered by Act of Parliament 


to construct works & Jay down mains & pipes 
under certain highways, & to supply certain 
parishes with water ; in the parish of H., not being 
one of these parishes, the co. erected engine houses 
& other buildings, containing apparatus for raising 
water from the Thames, & laid down a main under 
the highway, which ran about a mile through H. 
& conveyed the whole of the water supplied by the 
co. to reservoirs in another parish, whence the 
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right to a definite supply of water 
annually. They borrow the pur- 
chase price from lenders, under an 
arrangoment by which they were to 
repay it in forty years by half-yearly 


combined. 


| 





instalments of princi 
These Instalments were 
met out of the wator-rates which they 
levied :—Held: in valu 
council’s waterworks upon the revenue 


RaTEs AND RATING. 


water was distributed by other mains & pipes 
to the customers in the several parishes. The co. 
derived no direct profit whatever in H., & had no 
freehold or leasehold interest in the soil of the 
highway :—Held: (1) the co. was rateable to the 
oor rate for its mains, being fixed capital vested 
in land, the co. being in possession of the mains 
buried in the soil, & so, de facto, in occupation 
of the space in the soil filled by the mains for a 
purpose beneficial to itself ; (2) as to the principle 
on which the co. was to be rated in H. in respect 
of the plant, engine houses, buildings, wharves, 
mains, lands & premises, it was to be rated as for 
so much land & buildings, with fixtures & 
machinery attached, & deriving some additional 
value from their capacity of being applied to such 
purposes as those of a water co.; such additional 
value being derived from an increase of demand 
beyond supply, according to the principle regu- 
lating exchangeable value, & not by reference to 
receipts earned in another parish, beyond assuming 
that they were sufficient to pay all outgoings, 
including profits on capital.—lt. v. West MIDDLE- 
SEX WATERWORKS (1859), 1 E. & KE. 716; 28 
L. J. M.C. 135; 32 L. T. O. 8S. 388; 23 J. P. 164; 
120 KE. R. 1078; sub nom. West MIDDLESEX 
WATERWORKS Co. OF PROPRIETORS v. HAMPTON 
OVERSERERS, 5 Jur. N.S. 1159. 
Annotations :-—As to (1) Apid. Pimlico Tram. Co. ». Green- 
wich Union (1873), L. BR. 9 Q. B. 9. Apprvd. Holywell 

Union & Halkyn Parish . Halkyn Drainage Co., [1895] 

A. C. 117. Hefd. Ystradyfodwg & Pontypridd Main 

Sewerage Board ». Newport (Mon.) Assmt. Com. (1901), 

70 L. J. K. B. 318; Swansea Harbour Trustees v, Swansea 

Union Assmt, Com. & Swansea Overscers (1906), 94 L. T. 

627; Liverpool Corpn. v. Chorley Union (1911), 104 1, T, 21. 

“isto (2) d. R. v. Holme Reservoirs (1863), 28 J. P. 165. 

Apld. Sheffield United Gas Light Co. r. Shefficld Overseers 

(1863), 4 B. & S. 135; KR. v. South Staffordshire Water- 

works Co. (1885), 16 Q. B. D. 359; Liverpool Corpn. v. 

Lianfyllin Asamt. Com., [1899] 2 Q. B. 14. Apprvd. 

Metropolitan Water Board wv. Chertscy Assmt. Com., 

1916] 1 A.C. 337. Consd, Kingston Union v. Metropolitan 

ater Board, [1926] A. C. 331. Refd. R. v. Eastern 

Counties Ry. (1863), 32 L. J. M.C.174; L. C. C. v. Erith 

Parish & Dartfield Union Assmt. Com., West Ham Parish 

 L. C. C., St. George’s Union Assint. Com. v. L. C. C. 

[1893] A. C, 562; G. C. Ry. «. Banbury Union, sheffield 

Union v. G. C. Ry., [1909) A. C. 78. 

909. Land containing intake from river— 
Whether special fitness regarded.|—A waterworks 
co. acquired by statute the right to take water 
from a river upon payment to the conservators 
of the river of certain sums of money. In exercise 
of that right they received a flow of water from 
the river over a piece of land on the river bank in 
their occupation called an ‘ intake,’’? where the 
water was measured by a gauge :—Held: in rating 
the co. to the relief of the poor, the intake ought, 
beyond its structural value & its value as land, to 
be rated in an additional sum as having an 
enhanced value by reason of its fitness for the user 
made of it in taking water from the river into the 
thannel of the co.; but the statutory payments 
made to the conservators of the river for the 
water were not an element to be considered in 
arriving at the rateable value.—NEW RIVER Co. 
v. HERTFORD Union, [1902] 2 K. B. 597; 71 
L. Se K. B. 827 ; 87 L.. T. 360 ; 66 A ie P. T24 ; 
51 W. R. 49; 18 T. L. R. 780; 46 Sol. Jo. 684 ; 


Ryde & K. Rat. App. 302, C. A. 
ainnotations ——Dbdtd. Metropolitan Water Board v. Chertsey 
Union Agsmt. Com., {1916} 1 A. C. 337. Liverpool 
Corpn. vr. Chorley Union (1911), 104 L. T. 21. 








910. ———- - ————.]~~M ETROPOLITAN WATER 
BoarRp v. CHERTSEY ASSESSMENT COMMITTEE, 
No. 919, post. 


& interest panes; no deduction fell to be made 
n respect of these half-yearly pay- 
ments.— DENNY & DUNIPACE Gis- 
rae ¢. STIRLINGSHIRE ASSESSOR, 


the town 
. C. 464.—S8COT. 


Part IJ.---Basis 


(b) Where Profits Restricted. 

911. Whether valued as if without restriction.|— 
By certain local Acts, comrs. were authorised to 
pace rn ee tou & lay down 
pipes, for the purpose of supplying the town & 
Faighbourhead of H. with aioe. they were 
empowered to divert the water from springs in a 
township, L., adjoining H.; & they were required, 
by way of compensation to certain mill owners in 
L. who had previously used the springs, to con- 
struct one reservoir in L., & to impound therein 
sufficient water for the use of such mill owners. 
The Comrs. were also authorised to borrow money 
on the security of their works & water rents. All 
the money so raised by them was to be applied to 
the purposes of their Acts. Water was to be 
supplied to the premises of such inhabitants of 
H. & its neighbourhood as might desire it, at 
certain specified rents, the whole amount not 
to exceed, in any one year, & after all expenses 
paid, £7 10s. per cent. on the amount which 
should then be owing by the Comrs. of the loan 
to be raised as above mentioned. After the whole 
loan had been paid off, the rents were to be reduced 
so as only to cover the current expenses of 
executing the powers of the Acts. Water was 
to be supplied for watering the streets at 1d. for 
every 100 gallons; &, in case of fire, gratis. 
Under these powers the Comrs. borrowed money, 
& constructed two reservoirs in l., one for the 
supply of water to 1I., & the other as a compensa- 
tion reservoir to the mill owners in L., & laid down 
pipes in L. The water rents were charged & 
applied as directed by the Acts. 

The Comrs. were rated to the poor in L. at £190 ; 
the sessions finding that sum to be the estimated 
net rateable value per annion of all the water works 
in J., taken in connection with, & as part of the 
entire water works in L. & H.; the £190 being 
made up of £300 the net annual value of the 
reservoirs in L., & £190 the net annual value of 
the pipes & other apparatus in L. The sessions 
also found that a yearly tenant of the entire water 
works, if released from the restrictions in the Acts, 
& able to exercise his discretion as to the umount 
of water rents & rates, might calculate on a gross 
revenue of £3,000 from the works; & that, after 
deducting £800 as the average of current annual 
expenses, & £1,100 annual deduction for repairs 
& tenant's profits, the residue of £1,100 repre- 
sented the net rateable value per annum of the 
entire works to such yearly tenant; but that, if 
such tenant were subject to the restrictions in the 
Acts, he could make no profit at all :—-Held: 
(1) (COLERIDGE, J.) the real occupiers, & the parties 
really rated, were not the comrs., but the consumers 
of the water; & the use & enjoyment of that 
water constituted the rateable value ; the restric- 
tive clauses in the Acts being no more than an 
arrangement between the Comrs. & the consumers, 
taken as one body, as to the terms upon which the 
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consumers were to enjoy the bencfits arising from | 


the occupation of the land; therefore, in calcu- 
lating the net rateable value of the works in L. 
by the usual test of a hypothetical annual tenancy, 
the restrictions imposed on the Comrs. by the 
Acts ought not to be taken into calculation in 
estimating the value of such tenancy, &, conse- 
quently, assuming £490 to be that proportion of 
the £1,100, the net rateable value per annum of 


| 
| 
| 
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this description & could not, therefore, furnish a 
criterion ; &, consequently the principle on which 
it was sought to raise the assessment having failed, 
the rate must stand at £490.—R. v. Lonawoop 
OVERSEERS (1852). 17 Q. B. 871; 211. 3. M. C. 
215; 197. T. 0.8. 270; 163, P. 473; 17 Jur. 
134; 117 BE. R. 1515. 

«{nnotations :-—.48 to (2) Apld. NR. v. Holme Reservoirs (1862), 
10 W. RR. 734; Worcester Corpn. v. Droitwich Assmt. Com. 
(1876), 2 Ex. D. 49. 

912. ~3—-By a local Act, reciting that it 
was expedient to form reservoirs on the river K, 
for the purpose of affording a more regular supply 
of water to the mills on its banks, & by means 
thereof cleansing the stream & improving the 
health of those resident. on its banks, the oceu- 
pants of mills on the river K. were made comrs. for 
making reservoirs; & the comrs. were authorised 
to make & maintain reservoirs, & to levy a water 
rate on all mills using the water, for the purposes 
of defraying the expenses of the Act & main- 
taining the reservoirs. The comrs. made a reser- 
volr occupying 48 acres, entirely situate in the 
township of K. The mills benefited were situate 
in eight other townships. The overseers of K. 
rated the comrs. as occupants of land. On 
appeal, the sessions stated the above facts in a 
case, in whieh they found, as a fact, that, if 
the works occupied by the conus, had been a 
private undertaking, belonging to persons who had 
increased the available supply of water by means 
of the reservoir as the comrs. had done, & who 
could allow or refuse the millowners the benefit 
of such increased supply, & charge them for it, the 
assessed value aut be afairone:- Meld: the 
comrs. had a beneficial oecupation, & were rate- 
able, &, on the above finding, the quantum of the 
assessment was right. RK. ov. KENTMERE (INHABI- 
TANTS) (1851), 17 Q. B. 551; 211. J. M. GO. 185 
IB... O18. 013 160. P2365 16 Jur. 2655 117 
Ie. RR. 1302. 


Annotations :-— Consd. RN. v. Longwood Overseers (1852), 
17. QQ. i. $71. Apld. R. v. Holme Reservoirs (1863), 28 
165. 


913. -—-.|- By ai local Act comrs. were 
empowered to raise water to be applied to no other 
purpose than watering the streets of the town 
of L., except in case of fire, Under this Act tho 
comrs. purchased land in the township of D., 
without the borough of L., & crected works 
thereon for raising water, which was conveyed & 
distributed by pipes in D., partly without & partly 
within the borough, the latter being rated to a 
reservoir in D., & in the borough which was not 
rated to the poor. ‘The whole of D. was within 
the limits of this Act. By a subsequent Act, 
which repealed above statute, the powers & 
property of the comrs, were transferred to the 
corpn. of J.., who were empowered to supply water 
for public purposes to the borough, which com- 
prised part of D., & other townships & places. 
This Act provided for raising money by rates for 
defraying the expenses thereof. Under this Act 
the corpn. became occupiers of the before-men- 
tioned works, plant & pipes. The ubove Acts 
related solely to the su oly of water for public 
purnens® & water for domestic purposes in the 

orough was supplied by two private cos. By 
another Act, passed in 1847, the works of these 
water cos. were transferred to the corpn., who were 
empowered to supply water to the inhabitants 


oF ASSESSMENT. 





the entire works in L. & H., which was attributed | both for public & private purposes, & to make & 


by the Sessions to L., such sum of £490 had been {| use the new works for that purpose. 


This Act 


arrived at on a right principle; (2) (WIGHTMAN, | provided for raising rutes & keeping a ‘ water 


J., & CROMPTON, J.) the case put 
of an annual tenant free from all restrictions was 


by the Sessions | account,” on the credit of which money might bo 


borrowed, & for the reduction of the rates so that 


not a supposable one with respect to property of | no more should be raised than was necessary to 
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Sect. 2.—Special classes of properly: Sub-sect. 3, 
A. (b) & (c).} 

meet the expenditure on the water account. 
Under this Act the corpn. occupied the works of 
the two cos., & supplied certain inhabitants with 
water. By subsequent Acts the corporation was 
empowered to supply water for all or any of the 
purposes for which it might be supplied under the 
above Acts. Since the Act of 1847 they supplied 
water for both public & private purposes in the 
borough & occupied the property before mentioned 
solely for supplying watcr under the authority of 
the Acts, & connected the mains formerly belong- 
ing to the comrs. with those of the two cos., so 
that the water arising from both sources was used 
indiscriminately for public & domestic purposes ; 
& they charged rates & appropriated them to 
‘*the water account’ :—Held: the corpn. were 
rateable to the relief of the poor in D., in respect 
of the land, works, etc., occupied by them as before 
mentioncd in that township.-—LIVERPOOL CORPN. 
dD. WEST DERBY OVERSEERS (1856), 6 I. & B. 704 ; 
259]. J. M. C. 112; 119 i. R. 1026; sub nom. 
West DERNY OVERSEERS v. LIVERPOOL CORPN., 
2 Jur. N.S, 1002. 

914, ----..|--Applts., under an Act of Parlia- 
ment, constructed a reservoir in resp.’s parish for 
the supply of water to mills situated on certain 
streams. They were authorised by the Act to 
apply to this purpose money subscribed for the 
relief of sufferers by the bursting of a former 
reservoir, & also to raise a further sum on the 
security of rates to be levied on the occupiers of 
such mills, in proportion to the falls of water 
occupied by them. The rates so to be levied were 
limited by the Act, & were appropriated (a) to 
the current & ordinary annual expenses of the 
works not exceeding a specified sum ; (b) to main- 
taining the reservoirs, etc.; (c) & (d) to paying 
interest upon sums borrowed under that & a 
former Act; (¢) in setting apart a specified sum 
for a reserve fund; (j') in paying incidental 
current expenses not covered by the sum firstly 
appropriated 5 (g) in adding the surplus to the 
reserve fund. The whole amount of rates Jevied 
was exhausted under the first four heads of 
appropriation. The water flowed from the reser- 
voir into the natural course of the streams supply- 
ing the mill, nothing further having to be done to 
it by epDits. after it left the reservoir. Some of 
the falls in respect. of which rates were payable 
were situated within, & others without, resp.’s 
Fane :—Held: appits. had a beneficial occupa- 
jon of the reservoir, in respect: of which they were 
liable to be rated, & in estimating the rateable 
value, they were not entitled to deduct the sum 
paid for interest on the money borrowed; the 
property was not exempted from rates by reason 
of the appropriation clause of the Act; in esti- 
mating the rateable value, the sums recovered 
for rates payable in respect of falls situated with- 
out the par should be taken into account, as 
well as those within the parish.—R. ». HoLme 
RESERVOIRS (DirEcTORS) (1862), 28 J. P. 165; 
10 W. R. 7384. 

915, — -—.]—-The corpn. of L. held land in the 
parish of W., from which they pumped water, 
Which, with water derived from other sources, 
was sold over a large area, including the parish of 
W., at a rate suflicient only to cover the whole 
expenses, & the statute prohibited any profit 
being made by the supply of water :—Held: in 
rating the corpn., they were not to be rated as a 
t co. making a profit, but the actual receipts 
were the measure of the gross estimated rental, 
& rent for the yield of water in the parish of W. 
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RATES AND RATING. 


as a fruit of the earth was not to be estimated 

separately in the gross rateable value.—LIVER- 

POOL CORPN. v. WAVERTREE OVERSEERS (1875), 

2 Ex. D. 65,n.; 39 J. P. 101. 

Annotations :—Apid, Worcester relad ‘prt ©. Droitwich Assmt. 
Com, (1876), 2 Ex. D. 49; Peterborough Corpn. v. Stam- 

ford Union (1883), 31 W. R. 949. Consd. West Bromwich 

School Board v. West Bromwich Overseers (1884), 13 

Q. B. D. 929; L. C. C. v. Lambeth, [1896] 2 Q. B. 25; 

Metropolitan Water Board v. Kingston Union Assmt. 

Com., 825) 2K. B. 509. Refd. Dewsbury & Heckmond- 

wike Waterworks Board v. Penistone Union Assmt. Com. 

(1885), 16 Q. B. D. 585. 
916. .|—Where land is used for a public 

purpose, & the occupiers thereof are prevented by 

statute from deriving the full pecuniary benefit 
which it is capable of producing, the land is to be 
rated to the poor with reference to the amount of 
profit rater made, & not with reference to the 
amount which might be earned by the occupiers 
if they were not subject to restrictions. The local 
board of health for W. erected & occupied works 
for the purpose of supplying the inhabitants 
thereof with water. The works were situated 
within the parish of C. In order to benefit the 
inhabitants of W. the local board made the scale 
of charges so low as to leave a profit far less than 
would have accrued to a co. carrying on the works 
us a commercial undertaking. In adopting the 
scale of charges above mentioned, the local board 
intended to carry out those provisions of the Public 

Health Act, 1848 (c. 63), the object of which was to 

insure a supply of water at a low price for sanitary 

purposes. ‘The assessment committee of the D. 

union, within which the parish of (. was situate, 

by a valuation list assessed the local board at a 

rateable value of £1,400, based upon the amount 

which might have been earned by a trading com- 

any carrying on the waterworks for their own 

enefit; the local board claimed to be assessed 
at a rateable value of £540, based upon the profit 
actually earned by them :—Held: the assessincnt 
of £1,400 was wrong, & the local board were liable 
to be assessed at £540 only ; for, under the pro- 
visions of Public Mealth Act, 1848 (c. 63), they 
could not make rates of an amount more than 
sufficient to enable them to maintain the water- 
works, & they could be lawfully assessed only with 
reference to profit actually earned.-—WORCESTER 

Coren. v. DRosrwicH ASSESSMENT COMMITTEE 

(1876), 2 Kx. 1).49; 46L. J. M.C. 241; 367. T. 

W863 41 5. P2355; 25 W. R. 336, C. A. 

Annotations :~—Distd. Chorlton-upon-Medlock Overseers ¢. 
Chorlton Union & Ardwick Overseers (1882), 51 L. J. Q. B. 
458. Folld. f’cterborough Corpn. v. Stamford Union 
(1883), 31 W. R. O49. Expld. West) Bromwich School 
Board », West) Bromwich Overseers (1884), 13 Q. B.D. 
929; Horn tr, Sleaford R.C., [1808] 2 Q. B. 348 ; Kingston 
Union vc. Metropolitan Water Board, [1926] A. C. 331. 
Refd. Mersey Docks & Harbour Board t+. Liancilian 
Overseers (1884), 14 Q. B.D. 770. Mentd. Mersey Docks 
& Harbour Board v. Lucas (1881), 1 Tax Cas. 385. 


917, —-—--.} —Where land is occupied by a local 
authority for public purposes the land is to be 
assessed to the poor rate at the rent which a tenant 
would pay if subject to the same restrictions as 
are imposed upon the local authority. Therefore 
where a sanitary authority occupies d & works 
for the purpose of supplying its town with water, 
the authority being precluded by law from making 
a profit out of these works, the rateable value of the 
lands & works is nothing.-—PETERBOROUGH CORPN. 
v. STAMFORD UNION (1883), 31 W. R. 949; affd. 
sub nom. PETERBOROUGH CORPN, vt. WILSTHORPE 
OVERSEERS, 12 Q. B. J). 1. 

Annotations :-—Oonsd. West Brainwich School Board r+. 
b. 929. Extd 


West Bromwich Overseers (1384), 13 Q. B. D. : ‘ 
Board rt. 


r 
Consd 





Dewsbury & Heckmondwike Waterworks 
Penistone Assmt. Com. (1886), 17 g. B. D. 384. " 

n Union e¢«. Metropolitan ater Board, {1926} 
A. CG. ; entd. Holborn Union ve. Chertsey Union 
(1885), 15 Q. B. D. 76; Lodge v. Huddersfield Corpn., 
{1898} 1 Q. B. 859. 


Part I].—Basis or ASSESSMENT. 


918. ——.]—Kineston Union v. METROPOLI- 
TAN WATER Boarp, No. 901, ante, 


aa (c) Capital Expenditure. 
- Percentage allowed on cost of land & 
bulidings—Not affected by financial position of 
borrower.]—Upon an appeal by a Water Board 
against an assessment to the poor rate of certain 
land vested in the Board by Act of Parliament, & 
comprising an intake from the river Thames, & a 
pumping station, quarter sessions, in accordance 
with the usual practice in rating indirectly pro- 
ductive portions of a water undertaking assessed 
the annual value of the hereditaments at 4 per 
cent. on the cost of the land & 5 per cent. on the 
cost of the buildings; & they held that no further 
sum should be added for enchanced value in respect 
of the user of the intake & the statutory right 
of appropriating water from the river by that 
means, or in respect of the special fitness of the 
land for that purpose; that the percentage on 
cost ee the annual value ought not to be 
reduced by reason of the special favilities of the 
Water Board for borrowing below the current rate 
of interest :—Held: (1) the user of the intake & 
statutory right of appropriating water by that 
means were not rateable subjects & in the absence 
of evidence to the contrary, the special fitness of 
the land for the purposes of the undertaking must 
be taken to have been covered by the price paid 
for the land; (2) in cases where it. was proper to 
ascertain the annual value on the basis of interest 
on cost, the rate of interest did not depend upon 
the financial position of the occupier, therefore, 
quarter sessions were right on both points.—— 
METROPOLITAN WATER BOARD vv. CHERTSEY 
ASSESSMENT COMMITTEE, [1916] 1 A.C. 83875 85 
Jl. J. K. B. 2963 114 LV. 3803 80 J. PL 137 3 32 
T. L. R. 168; 60 Sol. Ju. 208; 14 1. G. R. 217; 
1B. RR. A. 408, HL. 
Annotations :—As to (1) Consd. Kingston Union v. Metro- 
litan Water Board, {1926] A. C. 331. ds tu (2) Retd. 


ae Union v. Mctropoltan Water Board, [1926] A. C. 


920. What is capital expenditure Works in 
excess of present requirements.|—A waterworks co. 
had works extending over many parishes. All the 
works were in use for the supply of their customers, 
but they were in excess of the existing require- 
ments of the co., & were created for & adapted to 
an increased supply in future years. In the 
calculation by which the rateable value of the 
mains & service pipes in one of the parishes supplied 
was to be arrived at :—Ifeld (1) the whole of the 
works being used for the purpose of distributing 
water as a source of profit, the whole of the capital 
expenditure must be taken into account, & not 
merely so much as would have sufficed to provide 
the existing supply ; (2) the deduction to be made 
in respect of the rates which the hypothetical 
tenant would have to pay, is the amount of the 
rates that would be payable on the sum at which 
the works ought to be assessed, & not necessarily 
the rates based on the existing valuation list. 

(3) A tenant from year to year is not a tenant 
for one, two, three, or four years, but he is to be 
considered as a tenant capable of enjoying the 
aoe ah for an indefinite time, having a tenancy 
which it is expected will continue for more than a 
year, but which is liable to be put an end to by 
notice (LORD ESHER, M.H.).—H. wv. SouTi 
STAFFORDSHIRE WaTERWORKS Co. (1885), 16 
Q. B. D. 359; 55 L. J. M. C. 88; 54 L. T. 782 ; 
50 J.P. 20; 34 W. R. 242; 2T. LR. 198,C. A. 


Annotations :— As to (1) Liverpool Corpn. v. Lisnfyilin | 
Union Assnt. Com. & wddyn Parish Overscers (1899), 
80 L. a. 667. Dista. L. Cc. Cc. e, Poplar Union (1 06), 1 
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Konst. Rat. App. 17. Refd, Metrupolitan Water Board 
v. per leey Assmt. Com., (1916) 1 A. C. 337. 4e to (3) 

. G.N. Ry. v. Hitchin Union pe) 1 Konst. Rat. 
App. 116. v, . Kingston Union v. Metro- 
politan Water Board, [1926] A. C. 331. 

921. Re-erection of displaced buildings.}|— 
The corpn. of Liverpool were empowered by Act 
of Parliament to construct a reservoir & other 
works in a parish in Wales for the purposes of the 
supply of water to Liverpool. The construction 
of the reservoir & works involved the submersion 
of the sites of the parish church, vicarage, & schools, 
& likewise the stopping up & diversion of certain 
roads. The Act required the corpn. to provide 
sites for & erect. a new chureb, vicarage, & schools 
in substitution for those which would be submerged, 
& to make certain new roads & bridges which 
were necessary for the purposes of the before- 
mentioned diversion. The corpn. carried out the 
works in conformity with the Act, provided the 
requisite new church, vicaraye, & schools, & made 
the necessary new roads & bridges. The corpn., 
having been rated to a poor rate in respect. of the 
reservoir & works, appealed to quarter sessions 
against therate. Sessions decided that, in estimat- 
ing the capital value of the reservoir & works for 
the purpose of arriving at the rateable value, the 
amounts expended by the corpn. in) providing 
the new church, vicarage, & schools, & making the 
new roads & bridges, ought to be included as being 
part. of the capital cost of (he works : - Held: thero 
was nothing wrong in point of law in the decision 
of sessions, which must. therefore be affirmed. 
LIVERPOOL, CORPN. tv. LLANFYLLIN ASSESSMENT 
ComMMITTER, [ 1809) 2 Q. B. 143 68 Td. Q. BL 762 | 
80 I. TT. 667; 63 J. PL. 4525 15 T. Ta BR. dad, 
Coad 
Annolationa -—Distd. New River Ce. v. Hertford Union, 

(1901]) 2K. B. 620; Bradford Corpn. ». Keighley Union 

(1906), 2 Konst. Rat, App. 517. Refd. Oxford University 

®. Oxford Corpn, (No. L) (E802), Ryde & K. Rat. Py 

87: Royal Medical Benovoleut College vr. Epsom Unlon 

(1902), Ryde & K. Rat. App. 825) Liverpool Corpa. ve. 

Shorley Union Assmt. Com, (1911), Konat, & W. Kat. App. 

202 | hietrapolitan Water Board «. Chortaey Asaint, Com. 

(1916) 1 ALC. 3875 Sintth (Motor Agoexsorles) vo, Willesden 

Union Assint. Com, (1919), 120 L. 1. 2445 Kingston Onion 

ve. Metropolitan Water Board, (1926) A. C. sot, 

922. -- Cost of foundations & embankments 
of reservoir.| --(1) In an appeal against the assess- 
ment of part of the indirectly productive portion 
of the Bradford corpn.’s water undertaking, it 
was agreed that the gross estimated rental should 
be calculated at 3$ per cent. on the effective capital 
value of the works. The Thornton Moor reservoir 
had been constructed at a high altitude in order 
to supply the higher parts of Bradford with water. 
This reservoir was on the side of a steep hill, & 
considerable expense was consequently incurred 
in constructing enbankments. Unexpected dilfl- 
culties were also incurred in constructing the 
foundations. 'The corpn. sought to deduct the 
cost of the embankmeuts & extra foundations 
from the actual structural cost in order to arrive 
at the effective capital value, which they calculated 
at about £127,000. The union sought to take the 
actual structural cost, about £236,000, as the 
effective capital value. Quarter sessions did not 
altogether disregard the cost of the embankments 
or of the foundations :-—-Held: quarter sessions 
had not arrived at the effective capital value on a 
wrong basis. 

(2) The Leeming & Leeshaw reservoirs were 
used in connection with the cons reservoirs 
at Thornton Moor & Stubden. They had been 
constructed in pursuance of an obligation imposed 
on the corpn. by a special Act passed in 1869 to 
provide compensation water for two other ac 
| reservoirs which it was at that time intended 
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construct, but the construction of which had 
afterwards been abandoned. Quarter sessions 
found that the provision of compensation water 
was therefore excessive, & made a deduction on 
this account in arriving at the effective capital 
value of the Leeming & Leeshaw reservoirs :— 
Held: quarter sessions were right in so doing.— 
BrRApFORD COoRPN. v. KEIGHLEY UNION (1906), 2 
Konst. Rat. App. 517, D. C. 

923. —--— Work turning out to be unnecessary.| 
BraAvrorpD CORPN. v. KEIGHLEY UNION, No. 922, 
ante. 

924, ———- Ornamental work.] —-METROPOLITAN 
WATER BOARD v. WALTON-ON-THAMES ASSESSMENT 
COMMITTEE (1913), 77 J. P. Jo. 185. 


(d) Apportionment between Parishes. 


925. Mode of apportionment.|—-The works of a 
water co. extended into several parishes, & 
consisted of two portions ; one of which, being the 
service pipes which delivered the water to the 
consumer, was directly productive of profit; & 
the other, consisting of reservoirs, buildings, etc., 
indirectly conduced to such production. In some 
parishes the co. had no works but service pipes. 
She rateable value, for the purposes of poor rate, 
of the entire works was £30,800. The rateable 
value of the reservoirs, buildings, etc., valued as 
land & buildings deriving additional value from 
their capicity of being applied to the objects of a 
water co., was £6,500 :— Held: the rateable value 
ought to be apportioned among the several parishes 
in the following manner : the rateable value of the 
reservoirs, buildings, etc., valued as above, to be 
lirst deducted from the total rateable value, & 
distributed among the parishes in which this portion 
of the works was situate, according to the extent 
of such works in cach parish ; & the residuc of the 
rateable value to be apportioned among the parishes 
containing the service pipes, in the ratio of the net 
profits produced in cach of those parishes.—R. v. 
MILE In» OLD TOWN (CHURCHWARDENS & OVER- 
SEERS) (1847), 10 Q. B. 208; 2 New Mag. Cas. 
240; 3 New Sess. Cas. 13; 161. J. M. C. 184; 
1. T.O.8. 3125 115. P.505; 11 Jur. 088; 116 
i. ht. sQ. 

Annotations -—Apld. Rt. v. Hammersmith Bridge Co. (1849), 
15 Q. 3. 3603 Liverpool Corpn. ©. West Derby Overseers 
(1856), 6 EK. & I. 704; Rov. West. Middlesex Waterworks 
(1859), 1M. & HK. 716; Sheffield United Gas Light Co. e. 
Sheffield Overseers (18635), 4 B. & S. 135. Dotd. Kent 

Water Works Co. vr. Woolwich Union (1871), Ryde Rat. 

App. (1871-85), 60. Apld. R. vc. South Staffordshire 

Waterworks Co. (1885), 16 Q. B.D. 359. nsd. Metro- 

politan Water Board ¢. London City Union Assmt. Com. 

(1009), 73 J. P. 142. Apld. Kingston Union v. Metro- 

politan Water Board, (1926) A. ©. 331. 

woad t 840), 13 QU. 116; Row LB. & S.C. Ry., Reo. 

S. BE. Ry. (1851), 15 Q. Be. 3133) KR. wv. Longwood (1852), 

ea Ry. o. St. Andrew's the Less, 


17 Q. 4 871: 
Cambridge (1854), 3 He. 01; North Staffordshire Ry. 


ev. Rushton Spencer Overseers (1860), 7 Jur. N. 8. 363; 
Rt. vo, Kastern Counties Ry. (1863), 4B. & 8.58: New River 
Co. v. Hertford Assmt. Com. (1901), 70 L. J. K. B. 740; 
eave then Water Board v, Chertscy Union, (1916) 1 


Refd. R. ». Long- 


$26. —-—.]-—- Where a waterworks co. uses 
pipes & reservoirs for the conveyance of water in 
« through several parishes, in such a manner that 
the whole form together one apparatus, & so that 
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Mode of anportionment.)— 


i. 
Whero waterworks, consisting of 


tho whole oo ng among the : 
Cy) 

parish the proportion of the total 
annual value which the structural 
cost of the works in that parish bears 
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a part is rateable in each parish, it is not the correct 
principle, in ascertaining the rateable value of the 
apparatus in any gades haces parish, to take the 
rateable value of the whole apparatus in all the 
parishes in which it is situate, & then to divide that 
value among the several parishes according to the 
quantity of land occupied by the eypataine in 
each parish.—R. v. St. Mary, PUTNEY, OVERSEERS 
(1860), 3 E. & BE. 108; 24 J. P. 486; 121 E.R. 
384; sub nom. CHELSEA WATERWORKS Co. 2. 
PUTNEY OVERSEERS, 29 L. J. M. C. 236; 21. T 
663; 6 Jur. N.S. 940; 8 W. R. 607. 

Annotation :-—Refd. Metropolitan Water Board v. City of 

London Union (1909), 7 r. G. R. 318. 

927. .]—The undertaking of the Metropolitan 
Water Board extended over the whole of the 
metropolis & beyond. In ascertaining the rateable 
value of such part of the undertaking as was 
situated in the 101 parishes of the City of London 
Union, quarter sessions first ascertained the rate- 
able value of the whole undertaking, & then 
Oe that value in the same proportion 
which the gross receipts earned in those parishes 
bore to the gross receipts of the whole undertaking. 
The gross receipts in the 101 parishes were proved, 
as well as the working expenses of the board in 
the whole undertaking. The union assumed that 
the expenses were uniform throughout the whole 
undertaking, & gave evidence to show that the 
average price obtained for water by the board in 
the 101 parishes was far higher than in the rest 
of the board’s undertaking. Quarter sessions 
found that. it was impossible to ascertain the actual 
expenses in any particular parish. The union 
contended that quarter sessions should have ascer- 
tained the net receipts earned by the board in the 
101 parishes, & apportioned the rateable value of 
the whole undertaking to those parishes in the 
preperon which the net receipts earned therein 

ore to the net receipts of the whole undertaking : 
—Held: the method of apportionment adopted 
by quarter sessions was not wrong in law.-- 
METROPOLITAN WATER BOARD v. CiTy OF LONDON 
UNION ASSESSMENT COMMITTEE (1909), 73 J. P. 
142; 25 7T. lL. R. 246; 71. G. R. 318; Konst. & 
W. Rat. App. 135, D. C. 
Annotation :—-Refd. Metropolitan Water Board v. Kingston 

Union Assmt. Com., (1925) 2 K. B. 509. 


928. ——.|—- KINGSTON UNION t. 
POLITAN WATER Board, No. 901, ante. 
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B. Gasworks. 


929. Assessment on hypothetical rent--Not on 
profits.|-—By an Act of Parliament the Birmingham 
Gas Light & Coke co. had power given to them to 
supply the town of B. with gas & to lay down 
pipes for the conveyance of gas from the manu- 
factory to the houses of the consumers. Under 
this Act the co. purchased lands & buildings, & 
there placed retorts, etc., necessary for the manu- 
facture of gas & coke, & fixed in the streets, 
trucks, pipes, etc., for the conveyance of gas. The 
co. derived a considerable profit from the manu- 
facture & sale of coke & gas. The stock-in-trade, 
& the profits of other manufactories m the parish 
of B. were not rated to the poor:—Held: the 
co. were not. rateable to the amount of the profits 
of their trade, but for a sum equal in amount to 


PART HI. SECT. 2, SUB-SECT. 3.—B. 

Gaspipe & works—Place of assess- 
ment—Whether within reapectivre wards 
where situated.}——W bere a gas com y 
has ite works in one borough ita 


to give to each 


piping, reservoirs, etc., for the supply 
of water for a town are y situated to the total structural cost.—DUNDEE | mains & pipes extend into other 
wishin & partly outsi S the area of ae ee rises wa Roere Stony boroughs, ; the basis on which the 

UTION 8 4} u , . a) . H » 
asseaslNon eo proper 390: 31 3c, L. R. 261.-SCOT. | propery of the company must be rated 


way of allocating the annual value of 


to take the gross receipte, deduct the 


Part II.—Basis 


that for which the premis es would let to other 
ersons willing to carrying on the same business.— 
. v. BIRMINGHAM Gas-Licut & CoKE Co. (1823), 

1B. & C. 506; 2 Dow. & Ry. K. B. 735; 1 Dow. 

. Ry. M. C. eri eeadl E. R. 187. 
nnotations :-—. . ©. Southampton Dock Co. (1851), 4 
New Seas. Cas. 460. -R, ©. Brighton Gas tight io, 
(1826), 5 B. & C. 466; R. v. Adames (1832), 4 B. & Ad. 
61; wv. Liverpool Exchange Proprietors (1834), 1 Ad. 
& El. 465; R. v. Bristol Dock Co. (1841), 1 Q. B. 535; 
Sheffield United Gas Co. v. Sheffield Overseers (1863), 9 

ur. N.S. 7 


930. -.|—R. v. CAMBRIDGE Gas Licnt Co., 
No. 937, post. 

931. .]|—By statute the guardians of the 
poor were empowered to cause a survey & valuation 
of the rateable property, or any part thereof, to be 
made. A valuation under the statute was made & 
completed on Aug. 31:—Held: the following 
principle on which the gas co. was rated was 
unobjectionable, viz.; ascertaining for what the 
hereditaments occupied by the co. would let from 
year to year, the tenant paying tenants’ rates, 
taxes & tithe rentcharge, providing for repairs, 
renewals & insurance, so as to restore the heredita- 
ments in the same state at the end of the year 
as they were in at the beginning, & securing to 
himself a fair profit for the skill & labour employed ; 
taking into account also the receipts & disburse- 
ments of the co., as an element in the calculation 
of the sum for which the hereditaments would 
let from year to year.— Rh. v. CAMBRIDGE GASLIGHT 
Co. (1859), 38 L. T. O. S. 3143 23 J. P. 436. 

932. Assessment on profits earned.!---The pro- 
perty of a gas co. lay in five townships, of which 
resp. township was one, & consisted of Jands & 
buildings, with retorts & furnaces, & pipes attached 
thereto, used for the making of gas; of buildings 
used as storehouses & offices; & of land occupied 
by mains & pipes. The property in resp. township 
consisted of the lands & buildings & apparatus for 
making the gas, & of part of the mains & pipes, 
which passed through resp. township into the 
other townships :—Held: (1) the rateable value of 
the whole of the property of the co. might be 
ascertained as follows ; by taking from the latest 
published accounts of the co. the sum of the 
annual gross receipts for sale of gas, & of the 











residuary products from the materials after the | 


gas had been made, & for the hire of gas meters 
& fittings, & work done; from this arnount, by 
deducting the gross expenditure, the net receipts 
might be obtained, & a proper sum would then have 
to be deducted for tenants’ profits & for interest 
on capital, rates & taxes, the cost of renewal, 
repairs & insurance of buildings & plant, & renewal 
of the mains; (2) the stations, works, buildings, 
etc., ought to be valued as fixed property, deriving 
some additional value from their being used as 
part of the gasworks ; (3) the rateable value of the 
mains & pipes, which would be the residue, after 
deducting the net rateable value of the stations, 


gross expenses & 80 arrive at the d. --— 


profits, the average of which for a 
short peed of years will give the net 
annual value of the whole property 
which is to be apportioned over all the 
boroughs {n which the works are situate 
or through which the mains & pipes 
paas.— FirzRoyY CorRrPN. tv. COoLLina- 


over working 


fee Ales em weapon ri ais's amma ce 


‘ Tenunta’ 
annual value of the works of a gas co. 
had been properly fixed by ascertain 
ing the amount of excess of revenue 
expenses, 
duction of an allowance for tenant's 
rofite.-— KINKOSB & MALNATHORT GAs 
70. t% KINROSS AABSKABOR (1590), 17 
K. (Ct. of Sens.) 6560; 27 Se. L. BK. 631. , 
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works, buildings & lands within resps.’ township 
from the value of the whole ratcable property of 
the company, must be apportioned among the 
different townships, not: simply according to the 
extent of the mains contained in each, but keeping 
in view also the fact that part of them contributed 
directly, & part only indirectly, to the profits.— 

SHEFFIELD UNITED Gas Licut Co, v. SHEFFIELD 

OVERSEERS (1863), 4B. & S. 1385; 8 L. T. 692 ; 

27 J. P. 439; 9 Jur. N.S. 623; 122 E. R. 410; 

sub nom. R. v. SHEFFIELD UNITED GASLIGHT Co., 

32 L. J. M. C. 169; 11 W. RR. 1064, 

Annotations :-—As to (1) Refd. Kingston Union ¢. Metro- 
olitan Water Board, [1926] A.C. 331, .d8 te (2) Refd. 
fetropolitan Water Board tv, Chertsey Assmt. Com, 
{1916} t A. C. 337. Generatty, Refd. LG. C. 0, Erith & 
Dartfield Union Assmt. Com., West Ham e«. L. CG. G., 

St. George’s Union Asamt. Com.r. TL. C. C., (1893) A. C. 

562; Ystradyfodwy & Pontypridd Main Sewer Hoard 

v. Newport (Mon.) Assmt. Com. (190t), 70 L. J. KK. 3B. 

318; General Accident Fire & Life Assce. Corpn. v. 

McGowan, {1908} A. C, 207; Clark ¢. Sun Lusce. Office 

(1910), 102 L. T. 336. 

933. Deductions from gross rental—-Expenses & 
tenants’ profits.|-- SHEFFIELD Unyrep Gas Jaanr 
Co. 7. SHEFFIELD OVERSEERS, No. 932, anfe. 

934. -——- Meters./— On assessing pasworks to 
the poor rate, in ascertaining the grossa estimated 
rental a deduction ought to be alowed in respect 
of the cost. of the meters, whieh belong to the gas 
co., but are put up on the premises of the con- 
summers, & are connected with the service pipes by 
solder, & by means of those pipes with the co.’s 
mains; asx they are mere chattels. - Reo. Jae 
(1806), ROP Q.B. 2th s TRL AS. D885 35 1. dd. 
M.C. 105; 13 0. Th. 7045 80 J. 2. 132 50 12 Jur. 
N.S. 2255 21 W.R. STE. 
annotations: Apld. Latug ov. Rishopwearmouth (1878), 3 

YB. 2). 209. Consd. Tyne Boiler Works Co, ¢, Lougben- 

ton Overseers (1586), TS Q. HD. sb: Devan & Jexcter 

Coustitulional Newspaper Coon, Kxeter Union (1903), 

Ryde & K, Rat. App. 10). Refd. BR. e. Brinjes (1871), 35 

J.P. 4563 Crockett. Northampton Assint. Cons (1002), 

721. 3. K. 8. 3205 Kirby e Hunslet Union Assn. Com, 

(1905), 28 LT. 32 5 London United Tramways (L901), 

ao v. Brentford Union Assit. Com, (1907), 06 L. T. 

528. 

935. — ~~.) A gas co. supplied to some 
of the consumers of their gas prepayment meters, 
otherwise called“ penny-in-the- slot" meteors, 
that is, meters with a box attached, into which a 
penny can be dropped so as to allow a measured 
quantity of gas to pass through the meter. They 
also supplied pipes, burners, & other fittings for 
use with the prepayment meters. The hire of the 
prepayment meter & fittings was paid for by the 
consumer by means of an increased price per 
1.000 cubic feet of gas consumed. The co. also 
supplied to some of the consumers cooking stoves, 
some of the stoves being used in connection with 
ordinary meters, & some im connection with pre- 
payment meters. The hire of the stove was paid 
for separately by the consumer. In rating the gas 
co.’s undertaking upon 4 basis of the co.'s gross 
receipts, which included the sums paid for hire of 


oF ASSESSMENT. 


profils.)-- The | for the preceding five years, In one of 
i Which the income was exceptionally 
Jarwe :—Jleld > the assessor had rightly 
estimated the tncome by taking an 
average of yearn; five years wea oO 
fair period to average; & tho circum- 
Ktanco that the inegine for one of the 
five years was exceptionally large was 
not # ground for (treating the case 


under de- 


woop Gas Co. (1669), 6 W. W. & A’B. é 
ae er se wa encanta nn cera enn eee 
woncllitebicsidl eS ttinsd ? 4 » if, OX ;. r) 

+7 ~~, | -~ CONBUMERS GAB Pe se EPR CALEY Ae (1908) 8. C. 600; 45 8c. L. 1. 5005 15 


~_— 


Co. OF TORONTO tv. CITY OF TORONTO | 


OF TORONTO tv. CITY ' ‘Asaxason (1905) 
(1897), 27 8. C. RR. 454.—- CAN, 430: 42 Se. L. Tt. 510; 
c. What deductions allowed—Pecr- 8 44.— SCOT. 


on capital.}-- FALKIRK ASSEABOR 
tC. ALKIRK Gas Lieut Co., LTp. 
Se): 10 R. (Ct. of Sess.) 651; 20 
. L. R. 427.—BCOT. 


‘gemie es! o 


LiautT  Co., oe 


{. Revenue principle.}—In valuing o ; 
gas & co.’s undertaking 
adopted the “ revenue ”’ 
took as the revenuc the avcrage income 


eo. KiKKCALDY 4. L. T. 892,——SCOT. 


g. ~~. J—Epinnuron & Leirn Gas 
Cosma. vr. Evisscuragy Assrasor, [1909 
S. (. 664; 46 Se. L. at. 442; [1900 
18. L. ff. 307.—8COT. 

h.-~ -.))~BREELSHILL Gas Co., Ltn. 
tv. LANARK ABSESHOR, (1909] B.C. 652 ; 


F. (Ct. of Sess.) 
128. L. T. 


the assessor - 
principle, & — 


a 
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the prepayment meters, stoves, & fittings, the 
recorder held that these articles should be treated 
as being provided by the hypothetical tenant of the 
undertaking. He therefore took the value of these 
articles into account as part of the tenant’s capital : 
~-Held: assuming the question to be one of law, 
the deicision of the recorder was right.—IPswicH 

Gas Liaur Co. v. Ipswich UNION (1907), 2 Konst. 

Rat. App. 699, D.C. 

936. --—- Repairs & renewals.]-——- MALTON GAS 
Yo. v. MALTON UNION ASSESSMENT COMMITTEE 
(1910), 75 J. P. 79. 

937. Apportionment among parishes— Whether 
according to quantity of land occupied.|—A co., 
under an Act of Parliament, erected in the parish 
of A., in Cambridge, a gasometer & other gas 
apparatus, & laid down mains & pipes in that & 
other parishes, & also in extra-parochial land 
belonging to certain colleges in the university. 
The co. supplied light by means of such pipes, etc., 
to the several parishes & colleges :—-Held : (1) the 
co. were rateable as occupiers of the land in the 
different parishes by their apparatus, pipes, etc. ; 
& were properly assessed upon the sum which a 
tenant would pay yearly for the apparatus, pipes, 
etc., deducting the annual average expense of 
renovating the same, but. not profits of the trade, 
though profits in trade were not assessed in any 
of the parishes ; & deducting also the annual value 
of the apparatus & pipes lying in extra-parochial 

land; & (2) the resulting amount was to be 
distributed among the assessments of the several 
parishes, in proportion, not to the payments made 
for lights in the respective parishes, but to the 
quantity of land occupied by the apparatus, etc., 
in cach parish.— lt. v. CAMBRIDUEB Gas Laautr Co. 
(1838), 8 Ad. & El. 73; 3 Nev. & P. K. B. 262; 1 
Will, Woll. & TT. 2783; 71. 5. M. GO. 503; 2 Jur. 
7423; 112 HK. RR. 763. 

Annotations :— 18 to (1) Refd. Shefiield United Gus, Co. 
Sheftield Overseers (1863), ) Jur, N.S. 623. 48 to (2) Refd. 
It. v. Mile End Old Town Ovorscers (1847), 10 Q. B. 208: 
Metropolitan Water Board vo. Kingston Dns fame 


Com, [1925] 2K, B. 609. Generally, d.lwow L. B. & 
aS Ry,, uv 8S. KE. Ry., R. vo, Mid. Ry. (1851), 15 Jur. 


938. —. - —.| --SHEFFIELD UNITED GaAs 
rhe Co. v. SHEFFIELD OVERSEERS, No. 932, 
ante. 

989. Accounts subsequent to valuation — 
Whether admissible.|—The overseers, on or before 
June 1, 1890, ony made & deposited a quin- 

uennial valuation list, which was duly revised by 
the assessment committee. On the hearing of the 
appeal, in Mar. 181, applts., a gas co., tendered 
in evidence a calewation of rateable value based 
on their accounts for 1889, & an alternative 
calculation based on the accounts for 1890 :-— 
Held: the alternative calculation, being based 
in part on events subsequent to the decision of the 
ussessinent committee, was not admissible ; but, 
senile: it was open to applits. to give evidence of 
facts happening after the decision of the assessment, 
committee, in order to show what the hypothetical 
tenant might, at the date of the decision, have 


RATES AND RATING. 


GREENWICH UNION (1891), Ryde, Rat. App. 

(1891-93) 56. 

940. —-—- ——-—.|—-The overseers, on or before 
June 1, 1890, duly made & deposited a quin- 
quennial valuation list, which was revised by the 
assessment committee. On the commencement 
of the hearing of the appeal in Mar. 1891, applts. 
tendered in evidence a calculation of rateable value 
based on their accounts for 1889:—Held: the 
calculation should have been based on the accounts 
for the year ending June 30, 1890, inasmuch as 
those accounts might have been used by the 
assessment committee in revising the list; but 
it was open to applts. to refer to receipts & expendi- 
ture subsequent to June 30, 1890, as showing an 
ascending or descending scale—Gas JicuTr & 
COKE Co. v. Crry oF LONDON, ETc. UNIONS ASSESS- 
MENT CoMMITTEHS (1892), Ryde, Rat. App. 
(1891-93) 204. 

Annotation :-—Reld. London & India Docks Joint Committee 
v. Stepney Union, Poplar Union & St. George’s-in-the- 
Eust (1892), Ryde, Rat. App. (1891-93), 153. 

041, ———- ---_-.|—_In hearing the appeal of a 
gas co. against a quinquennial valuation, the ct. 
will look at the company’s accounts for the first 
half of the year in which the valuation was made. 
—-SOUTH METROPOLITAN GAS Co. v. GREENWICH, 
ETC., UNIONS (1897), Ryde & K. Rat. App. 21. 


Annotation :— . Stepney B. C. wv. Moore & Stepney 
Borough Assmt. Com. (1906), 1 Konst. Rat. App. 14. 


C. Electrical Undertakings. 
See Evecrric Lighting, Vol. XX., pp. 213, 
214, Nos. 85-88, 


SUB-sECT. 4.—CANALS. 
A. In General. 


See, now, Rating & Valuation Act, 1925 (c. 90), 
ss. 3, 22, Sched. II., Part II. 

942. General principle of assessment—Canal & 
premises accessory thereto.]-—— Applts. are the 
owners of a canal & premises accessory thereto 
such as wharves, engine house, & reservoirs. The 
assessment to the poor rate upon the wharves 
was made upon the whole area, each taken as a 
whole, on wharf, land, & buildings, with fixtures 
& machinery attached, & deriving some additional 
value from the capacity of being applied to such 
purposes as those of a canal co. As regarded the 
engine house, that was assessed at the rent which 
it was considered by resps. reasonable for the 
co. to pay from year to year. As regarded the 
canal proper, it was assessed to the gross receipts 
along the whole line of the cana] allowing certain 
deductions for repairs, salaries, tenants’ profits, 
etc. As regards the reservoirs, these were assessed 
as land independently of their contributing to the 
earnings of the canal :—Held: the principle of 
assessment was correct.—BIRMINGHAM CANAL 
NAVIGATION Co. v. BIRMINGHAM OVERSEERS 
(1868), 19 L. T. 811; 33 J. P. 180. 

043. Canal rateable at same value as adjoining 
land—Consideration of improved value due to 
angen gr canal Act directed that the co. should 


foreseen.—SoutH METROPOLITAN Gas Co. v. | be rated for all lands & buildings in the same 


48 So. L. R. 432; (1909) 1S. L. 7. 
228.—SCOT. 

ke ———— Whal deductions allowed.} 
Jn valu on the“ revenue principle " 
a gas-works undertaking carried on by 


' 790.—8COT. 





revenue 


BpINBURGH & LErrn Gas Comers. t. 
KDINBURGH ASSENSOR, [1912] S.C. 


-})—In valuing upon the 
principle the non-profit-carn- 


v. EDINBURGH ASSESSOR, [1916] S. C. 
667.—SCOT. 


PART Il. SECT. 2, SUB-SECT. 4.—A. 
942 i. General principle of asaesament 


statutory comrs. under a prohibition ing undertaking carried on by statutory —Canal & premises accessory thereto. )|— 

nst making profit, although the gas comra.:—Held: it was not ARGYLL StPprply Comra. ve. CaLr- 
whole expenses of man ent fell permissible iu ascertaining the revenue DONIAN CaNaL Comrs. (1872), 10 
to be deducted, feu duties & landlord’s to deduct the amount paid az income- Macpb. (Ct. of Sess.) 639; 44 Sc. Jur. 
taxes could not be deducted.  tax.—EpInBURGR & LEIGH GaSCOMRS. 355.—SCOT. 
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roportion as other lands & buildings lying near 
the same, & as the same would be eatenbls if they 
were the property of individuals in their natural 
capacity; & a subsequent Act directed that all rates 
& assessments upon the personal estate of the co. 
should be assessed in every parish in proportion 
to the length of the canal in such parish :— 
Held: the co. were liable to be rated for their 
lands, etc. only at the same value as other adjacent 
lands, & not according to the improved value 
derived from the land being used for the purposes 
of the canal.—R. v. GRaND JUNCTION CANAL Co. 
(1818), 1 B. & Ald. 289; 106 E. R. 107. 
Annotations :-—Apld. R. v. St. Peter WwW 
GE Be Githy ky, Conon a, naatate 
with Walton (1846), 1 ‘New Mag. Cas. 500. °° Yr 
944, ~--— -}-—By a canal Act it was 
enacted that the co. should be rated to all parochial 
taxes in respect of their lands, etc., in the same 
proportion as other lands lying near the same 
should be rated, & as the same lands would be 
rateable in case the same were the property of 
individuals in their natural capacity. By a 
subsequent <Act, it was enacted that the co. 
should be rated to all parochial taxes in respect 
of the lands used by them for the purposes of the 
said navigation, in the same proportion as other 
Jands & buildings adjoining or lying near the canal 
should be rated ; but it was further enacted, that. 
it should be lawful for the cv. to agree with any 
owner of lands adjoining their lands, taken for 
the purpose of the said navigation, for an exemp- 
tion from all rates & taxes in respect of such lands, 
& for charging the same upon the adjoining lands 





of such persons, & in all such cases the amie | 


taxes, rates, etc., which might be thereafter 


charged upon or payable in respect of the lands go 


taken for the purposes of the said navigation, 
should he rated & charged upon such adjoining 
lands, & upon the owners & occupiers thereof, & 
the lands of the co. should be exempted & dis- 
charged therefrom :—-Held: (1) by former Act, 
the co. were not liable to be rated for the land 
used for the purposes of the canal according to its 
improved value; (2) sect. 77 of former Act was 
not repealed by sect. 20 of later Act, & the co. 
were not liable to be rated for the improved value 
of the land.—f. v. St. PETER THE GREAT, WoOR- 
CESTER (INHABITANTS) (1826), 5 B. & ©. 478; 8 
Dow. & Ry. K. B. 331; 4 Dow. & Ry. M. C. 85; 


108 E. R. 176. 
Annotation :-—As to (2) Apld. R. v. CheImer & Blackwater 

Navigation Co. (1831), 2 B. & Ad. 14. 

945. ——.]—- By an Act for making a 
navigable communication between two places 
therein mentioned, a co. was formed, & authorised 
to purchase lands, etc., for the use of the navi- 
gation, & to make & maintain the same. The 
Act then directed that the co. should be rated & 
charged to all Parliamentary & parochial taxes, 
rates, & assessments for any lands to be pur- 
chased or taken, or warehouses or other buil r 
to be erected by them in pursuance of that Act, 
in the same proportions as other lands & buildings 
adjoining to or lying near the same were or should 
be rated & charged :—Held: the co. were liable 
to be rated for their lands & buildings at the 
same value as other adjacent lands & buildings, 
& not according to the improved value derived 
from their being used for the purposes of the 
navigation.—R. v. CHELMER & LACK WATER 





NAVIGATION Co, (1831), 2 B. & Ad. 14; 91. J. | 


0.8. M.C. 125; 109 BE. R. 1049. 
046. ——~ Adjoining land improving in value.}— 

By a cana! Act, -d in 1792, when tolls were 

considered rateable per se, a co. was incorporated, 
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& authorised to take lands, & to take & erect 
buildings, for the purpose of constructing a canal 
& railways, & to take tolls; & it was provided 
that the tolls should not, at any time or times 
thereafter, be subject. to taxes or rates, & that the 
co. should, from time to time, be rated in respect 
of the lands & grounds to be taken, & the buildings 
to be erected by them, in the same proportion as, 
& not at any higher value or improved rent, 

other lands, grounds, & buildings adjacent) were 
or should, for the time being, be rated, & as the 
lands, grounds, & buildings, to be taken & erected 
by them, would have been rateable, in case they 
had continued in their former state, & not been 
used for the purposes of the undertaking. The 
adjacent lands & buildings improved in value, 
from the time of the commencement of the under- 
taking, partly in consequence of the undertaking 
being carried into effect. partly from independent 
causes :—-Held: the land & buildings used for the 
canal were to be rated at the value which the 
adjacent lands, etc., bore at: the time of the rate ; 
& not at the value which these latter bore at the 
commencement of the undertaking, nor at that 
which they would have borne at the time of the 
rate if the undertaking had not. been carried into 
effect. Although frem the passing of the Act 
to the time of the question being raised (forty 
years) the rate had always been made according 
to the original value of the lands adjacent.— 
R. oe. MONMOUTHSHIRE CANAL Co, (18385), 3 Ad. & 
EL. 619; 1 Har. & W. 404; 5 Nev. & Mo KL BR. 
68; 3 Nev. & MLM. C. 1623 281 do. 1. ods. 

stnnotations ° 7 Apia. R. o. Leeds & Liverpool Canal Co, 

(1838), 7 Ad. & El. 671. 


OF ASSESSMENT. 


Refd. Rt. v. Hadcock (1845), 6 


947. - | By a canal co.’s special Act, 
it. was provided that the lands of the co., whether 
Rete | with water or not, & also all dwelling- 
houses, wharves, warehouses, Jock houses, & other 
houses of the co., should be rateable; the lands 
according to their quantity & ian & the dwell- 
ing-houses, etc., according to the nature & 
respective uses, dimensions & descriptions thereof ; 
& should be charged & assessed in like manner as 
lands of a like quality & dwelling-hounses, ate., 
of a like & similar size, nature, dimension, or 
description in the respective parishes where the 
gaine should be situate. were, or should be assessed 
or charged. The Jands adjoining the canal were 
all built upon, & the assessment committce sought 
to assess the canal & towing-path on the following 
principle. They assumed the area occupied 
thereby to be covered by buildings similar in 
rateable value to the buildings adjoining the canal 
allowing for necessary roads, access, etc., & then 
took a proportionate part. of such rateable value 
as representing the rateable value of the lands 80 
covered as distinguished from the buildings :- 
Held: the canal ought to be rated in like manner 
as land of the like quality in the parish uncovered 
with buildings, the value of which might be in- 
creased from time to time by circumstances, & 
the mode of assessment proposed by the assess- 
ment committee was therefore  Incorrect.—~ 
REGENT’S CANAL Co. v. St. PANCRAS AXSESHMENT 
COMMITTEE (1877), 3 Q. B.D. 735 47 1. J. M. OC. 
37; 37 L. T. 687; 42 J. P. 500; 26 W. RK. 281; 
Ryde, Rat. App. (ISTI-85) 190. 

948.. - Probable value if used for pur- 
poses of canal.)-—- By a special Act, a canal co. was 
incorporated, with power to make a canal & to 
take tolls, & by sect. 40, it was enacted, *' that 
the tolls shall at all times hereafter be exempted 
from the payment of any taxes, rates, assessments. 
or impositions whatsucver, any law to the contrary 
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notwithstanding, other than such taxes, rates, 
etc., as the land which shall be used for the 

urposes of the navigation would have been sub- 
ject to, if this Act had not been made.” A later 
Act, repealed this Act, & incorporated another 
navigation with the above-mentioned, & con- 
tained a similar exempting clause as to the tolls 
to be taken. By a subsequent Act the co. were 
empowered to make a cut, & all the exemptions 
in the former Act were extended to the purposes 
of that Act; & by sect. 17, the lands, houses, 
wharfs, warehouses, & other houses of the co. 
were to be rateable to the poor, as lands, etc., of 
a like quality, where the same shall be situate :— 
Held: (1) the land occupied by the original line 
of the canal was to be rated as land, without 
reference to its use as a canal, according to the 
annual value of the adjoining land at the time of 
the making the rate; (2) the branches of the canal 
must be considered as part of the whole navi- 
gation, & were rateable on the same principle.— 
R. v. Leeps & Liverroor CANaL Co. (1838), 
7 Ad. & KI. 671; 2 Nev. & P. K. B. 540; Nev. 
& P.M. C. 39383; Will. Woll. & Dav. 654; 7 
L. J. M.C. 413 1J. P. 85; 112 EB. R. 622. 

949, -—--- ---—- Value as building land.] —A 
canal Act directed that the co. should be rated for 
their lands in the proportion as other lands lying 
near the same were rated :—Held: the co. were 
to be rated for their lands at the same value as 
other adjacent Jands used for agricultural or garden 
purposes, & not at the value of adjacent lands let, 
or capable of being let, on building leases.— 
R. v. GRAND JUNCTION CANAL Co, (1859), 7 W. Kt. 
507; 23 J.P. Jo. 404. 

Annniaiions :—Dbtd. It. v. Glamorganshire Canal Co. (1860) 


3K. & KH. 186. Expld. Grand Junction Canal Co. v, Temel 
EN a Bame v. King’s Langley (1870), L. R. 6 Q. B, 


950. --—- ~— --- Improvement due to building.]— 
By a canal navigation Act, it was provided that 
the co. should “ from time to time be rated to all 
Parliamentary & parochial taxes & assessments 
for & in respect of the lands & grounds to be 
purchased or tuken by the co. of proprietors in 
pursuance of this Act, in the same proportion as 
other lands & grounds lying near the same are 
or shall be rated, & as the same lands & grounds 
s0 to be purchased or taken would be rateable 
in case the same were the property of individuals 
in their natural capacity.’’ Land was purchased 
by the co. & the canal was made ; subsequently 
to which being done, part of the adjoining lands 
became greatly increased in value, & at the time 
of the rate in question being made was worth 6d. 
a year the square yard if let for the purpose of 
being built upon. ‘The average rateable value 
of the nearest land used as incre land was about 
£3 per acre per annum. The rateable value of 
other adjoining land which was used as wharves 
& yards, was 5d. the square yard. Upon appeal, 
by the co., against a rate for the relief of the 
parish of M., it was held, that the true criterion 
was what a tenant from year to year would give 
for the adjoining land, which was occupied by the 
buildings, as being increased in value by reason 
of being so occupied, & for the adjoining land of 
other descriptions, the different lands being brought 
into hotchpot, & that the co. should be rated for 
the land occupied by them, according to the 
aggregate value of the whole of such adjoining 
land at the time the rate was made. 

We hold, that the ition taken by the argu- 
ment of applts., that the whole of the land in ques- 
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tion ought to be rated as mere land, is not tenable, 
as relates to the adjoining land when built upon 
or made into wharfs. But as, where the adjoinin 
land has not been applied to such purposes, i 
must be treated as land under Parochial Assess- 
ments Act, 1836 (c. 96), & cannot therefore be 
rated as land applicable to building purposes, at 
all events beyond what a tenant from year to year 
would give for it for such a purpose, it appears 
to us that the true principle on which the rate 
should be made is, that the land covered with 
buildings, valued as we have already pointed out, 
should be brought into hotchpot with the land of 
the other description, in each particular parish ; 
& that the land occupied by the canal should be 
rated according to the aggregate value of the whole. 
This can, of course, be at best but a rough estimate ; 
but it appears to us to be the only means of giving 
effect to the provisions of the various Acts of 
Parliament. The rate must therefore be amended 
accordingly (per Cun.).— R. v. GLAMORGANSHIRE 
CANAL Co. (1860), 3 E. & E. 186; 29 L. J. M. C. 
238; 21L. 7.604; 25 J. P. 6; 6 Jur. N. S. 1146; 
8 W. BR. 690; 121 E. R. 412; sub nom. GLAMOR- 
GANSHIRE CANAL Co. v. ST. MARY, CARDIFF OVER- 
SEERS, 24 J. P. Jo. 451. 
Annotations :—Expld. & Distd. Grand Junction Canal Co. ». 
Hemel Hempstead, Same v. ia Langley (1870), L. * 


6Q. B.173. Consd. Warwick & Birmingham Canal Co 
Birmingham Union (1872), 27 L. T. 487. 


951. Omitted during revision. 

952. —— -- ----—-—.}—By a local Act of 1793, 
applits. are to be rated in respect of their lands & 
grounds, & all warchouses & other buildings, in 
the same proportions as other lands, grounds, & 
buildings lying near the same are rated. Near 
the offices, machine houses, wharf, canal, towing 
path, & premises, for which applts. are rated in 
resp.’8 parish, are pieces of vacant land, a piece 
of garden ground, & sets of premises consisting 
of warehouses or gasometers, & also of yards & 
wharves used therewith :—-Held: applts.’ wharf, 
canal, & towing path, ought not to be rated in the 
same proportion as the neighbouring piece of 
garden ground; nor as if it were land occupied 
by applts., supposing no canal to exist; but the 
land upon which the neighbouring sets of premises 
stand ought to be calculated in the proportion.— 
WARWICK & BIRMINGHAM CANAL Co. v. BIRMING- 
HAM UNION (1872), 27 L. T. 487; 37 J. VP. 150. 

953. — — Railway.| By a canal Act, 
it was provided that a canal co. should from time 
to time be rated to all Parliamentary & parochial 
taxes, in respect of the lands & grounds already 
purchased or taken or to be purchased or taken, 
& all warchouses or other buildings to be erected 
by the co. in the same proportion as other lands, 
grounds, & buildings lying near the same, are, or 
shall be rated, & as the same lands, grounds, & 
buildings would be rateable in case they were the 

yroperty of individuals in their natural capacity. 
Land was purchased by the co., & the canal was 
made with towing paths & lock houses & buildings 
attached thereto; subsequently a railway was 
made on land lying near the canal, running parallel 
with, & in one place crossing, the canal. Buildings 
were erected on much of the land lying near the 
canal, & portions of such lands were converted 
into gardens for watercresses & otherwise greatly 
improved in value. In 1848 the co. adopted 
Canal Carriers Act, 1815 (c. 42), & commenced 
business as carriers on their own account on the 
canal :—Held: (1) the land occupied by the canal 
was to be rated in the same proportion as the open 
land lying near, the value of which might be 
increased from time to time by circumstances ; 
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& the buildings belonging to the co. in the same 
proportion as the paling lying near; (2) the 
land occupied by the canal lying near the railway 
was not to be rated in proportion to the improved 
value of land with a railway upon it ; (3) the rate- 
able value of the canal under the private Act 
was not affected by reason of the co. carrying on 
the business of carriers.—-Granp Juncrion CANAL 
Co. v. HEMEL HEMPSTEAD OVERSEERS, GRAND 
JUNCTION CANAL Co. v. KING’s LANGLEY OVER- 

SEERS (1870), L. R. 6 Q. B. 173; 40 L. J. M. C. 

25; 24L. T. 228; 35 J. P. 326; 19 W. R. 433. 
954. —-— Application to subsequently acquired 

property.|——R. v. LEEDS & LIvERPooL CANAL Co., 

No. 948, ante. 
955. —— .|—R. v. REGENT’s CANAL Co. 

(1856), 27 L. T. O. S. 251. 

956. Amalgamation of canals.|——Where a canal 
was made under a canal Act, which contained no 
clause as to the mode of charging it to the parochial 
rates, & another canal was made under another 
Act, & was therein directed to be rated in a special 
manner, & these two canals were incorporated by 
a further Act by which it was provided that. all 
the clauses, powers, provisions, restrictions, exemp- 
tions, etc., contained in each of the two former 
Acts should still remain distinct from each other ; 
& afterwards by a fourth Act, reciting that it. 
was oxpedient to extend one system of manage- 
ment to the whole canal, it was enacted that all 
the canals, etc., so made as aforesaid under the 
former Acts, or any of them, should be deemed 
part, parcel, & member of the Birmingham Canal 
Navigations, & be considered as included & 
governed by all the clauses, etc., in the second 
& third Acts, save & except so much thereof as 
related to exemptions from stamp duties, or the 
quantum of tolls to be collected, as if the same had 
been described in the second Act, as part of the 
works to be made & done under & by virtue of 
that Act:—Held: this provision only incor- 
porated these canals, etc., for the purpose of 
management, & it did not authorise the canal 
originally made under the first Act to be rated 
to the parochial taxes in the special manner pointed 
out by the second Act. —h. ». BIRMINGHAM CANAL 
NAVIGATION Co. (1819), 2 B. & Ald. 570; 106 KK. RR. 
474. 

Annotations :-—Mentd. Finch v. Birmingham Canal Naviga- 
tions Co. (1826), 5 B. & C. 820; Guyer vr. BR. (1889), 23 
YQ. B.D. 100; St. Mary, Islington Vestry v. Goodinan 
(1889), 23 Q. B.D. 154. 


957. Extension of canal.|] —R. v. MONMOUTH- 
BHIRE CANAL Co., No. 946, ante. 

958. Incorporation of tramway with canal 
company.|—Rt. v. MONMOUTHSHIRE CANAL Co., 
No. 946, ante. 

959. Rateability as land——-Masonry works in or 
about canal merely accessory.|—-The Neath Canal 
is possessed & maintained by an incorporated co. 
of proprietors, under statutory powers. The 
land occupied by the canal, which is faced & lined 
in certain parts with stone & masonry, & towing 
path, have on, & belunging, & incident thereto, 
& necessary to the occupation & use thercof, 
certain posts for fastening vessels & barges, a 
paddle used to shut off the water for the purposes 
of repair, stone bridges, culverts, & a dry dock, 
used only for repairing canal boats, lined with 
maso forming part of the said canal & towing 
path. y General Lighting & Watching Act, 
1833 (c. 90), 8s. 33, owners & occupiers of houses, 
buildings, & property, other than land, rateable 
to the relief of the rin any parish, are to be 
rated at a rate in the pound three times greater 
than that at which, the owners & occupiers of 
land shall be rated. By General Lighting & 
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Watching Act, 1833 (c. 90), 8. 34, every courtyard, 
yard, or garden, such garden not being a market 
garden or nursery ground, shall be included in & 
make part of the assessment to be made on the 
house, buildings, or other property to which they 
may be respectively attached. Applts. were 
rated to a watching & lighting rate, made for the 
parish of Neath, in respect of the canal & towing 
path, as occupiers of buildings . . . or property 
other than land, at a sum three times greater than 
that at which the owners & occupiers of land were 
rated. On appeal against a decision of sessions 
confirming the rate:---HWeld: as the masonry 
works in & about the canal were mere accessories 
to it, the whole construction was land simply, 
& as such, therefore, liable only to the lower rate. 
--R. ». NEATH OVERSEERS (1871), L. R. 6 Q. BR. 
707; sub nom. R. tv. NEATH CANAL NAVIGATION 
Co., 40 L. J. M. C. 193; sub nom. NEATH CANAL 
NAVIGATION PROPRIETORS 1. NEATH (CHURCH: 
eae & OVERSEERS), 24 J. T. 871; 360. 2. 
149, 
Annotations :~-Folld. R. vr. Mid. Ry. (1875), L. R..10 Q 7K. 
3389. Expld. & Distd. Tharshiy. mi Belerolisic. wy bai alrite 


Overscers, etc., [1804] 2 Q. 1. Consd. Southwark & 
Vauxhall Water Co. v. Hampton U. C., (1899) 1 Q. B. 273. 


RB. Rent. 


960. Basis of assessment --Hypothetical rent.]— 
Where a canal co. were authorised to receive a 
mileage toll for goods conveyed on the canal, & 
in licu of the mileage duty, distinet tolls on all 
vessels passing through two locks: .-Held: the 
whole annual profits of the locks were, for the 
purpose of being rated to the relief of the poor, 
to be considered as having been produced in that 
parish where the locks were situate, & not in the 
several parishes through which the canal passed 
in proportion to the length of the eanal in cach 
parish. 

The annual profit is the rent which a tenant 
would give, he paying the poor rates & the expenses 
of repairs & the other annual expenses necessary 
for making the subject. of occupation productive, 
& allowing him a deduction from the rent where 
the subject is of a perishable nature, towards the 
expense of renewing or reproducing it.---R. v. 
Lowik MIvron (INHABITANTS) (1820), 1) Bo & ©. 
810; 4 Man. & Ry. K.B.7113 2 Man. & Ry. M.C. 
424; 81.0. O08. M20. 575 100 1, RO. 
annotdions: Apld. Q. 7. Cambridge Gas Light Co, (1838), B 

Ad, & fh. 73. Refd. R. e. Adaines (1832), 4 BW. & Ad. 61; 

GE. Ry. v. Waughiey (18660), LL. 1 Q. 1. 666, 

961. - - . - Not gross receipts less expenses.| 
--The rent is the criterion of the value of the 
occupation of land: & the proprietors of a canal 
are rateable for the sum at which it would Iect. 
& not for their gross receipts, minus their expenses. 
—R. v. BRIDGEWATER (DUKE) TRUSTEES (1829), 
9H. & C. 68; + Man. & Ry. K. Bo 13, 2 Man. 
& Ry. M. CO. 189; 71. J. 0. SM. C. BEG 109 
E. KR, 26. 

Annotations :-~Apld. BR. or. Lower Mitton (1829), 2 . & ©, 
$10; Ito. Woking (835), 4 Ad. & EL 40; Ret Cam- 
bridge Gas Light Co. (1838), 8 Ad. & EL 73. A 
tv. LD. & S. W. Ry. (1841), 1.Q. 8. 558. Apld. Merny 
Docks & Warbour Board v. Birkenhend Assmnt. Coin, 
j1900)1Q. 1.143. Befd. Koo. Adamies (1842), 4 1. & Ad 
61, 


962. Rent payable by lessee of canal---Interest 
in mortgage as rent.)—-Comrs. of a navigation, 
having borrowed £28,000 on mtge., & being still 
in want of funds, agreed to let the navigation & 
tolls for ninety-nine years, the Jessee undertaking 
to make certain advances, which he did, & to 

ay the interest of the £28,000. Part of the term 
taving expired, & the validity of the agreement 
being doubted, an Act was passed, reciting that 
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that agreement had been entered into bond fide, 
had been beneficial to the public, & would be so 
if continued: it therefore empowered the comrs. 
to lease the navigation & tolls, which, however, 
were lowered, for the remainder of the term, to 
the persons entitled under the former agreement ; 
& enacted, that they should pay the interest of 
the £28,000 yearly to the mtgees.; in default of 
which the comrs. might require the toll collector to 
ay such interest to the mtgees. out of the moneys in 
his hands. On appeal against a rate laid upon the 
lessees in respect of the navigation :—Held: the 
interest paid by the lessees was in substance a 
rent, & the rate ought to be calculated upon it: 
& the lessees were not occupiers under a beneficial 
lease, though the interest was only £1,400 a year 
& the annual earnings at the time of making the 
rate were £3,418, from which, however, about 
£1,000 was to be deducted for repairs, etc. ; one 
year’s value being no criterion, & there being no 
proof that the rent was unduly small.—R. »v. 
CHAPLIN (1831),1 B. & Ad. 926; 9L. J. O. 8S. M. OC. 
121; Pratt, 67; 109 HK. R. 1030. 
Annotation :-—Retd, G. K. Ry. v. Haughliey (1866), L. R. 1 

Q. B. 666. 

963. —— Annual payment to supplement de- 
ficiency.]—-In ee of an Act of Parliament 
the S. U. Railways & Canal co. granted a lease 
in perpetuity of their undertaking to the L. & 
N. W. Ry. co., under the provisions of which a 
canal, part of their undertaking, was worked & 
managed by a joint committee in the name of the 
8. U. Railways & Canal co., & was worked by the 
I. & N. W. Ry. co., & the L. & N. W. Ry. co. 
made up to the shareholders of the S. U. Railways 
& Canal co. the deficiency in the earnings of their 
undertaking, in accordance with the guarantee 
in the lease of the payment of certain rents or 
sums of money in the nature of rent :—Held: 
the annual rent or sum of money reccived by the 
S. U. Railways & Canal co. from the L. & N. W. 
Ry. co. under the lease was not to be taken into 
account in determining the rateable value of the 
Sie v. LAPLEY OVERSEERRS (1868), 9 B. & S. 
) . 


C. Canals extending over Several Parishes. 


See Rating & Valuation Act, 1925 (c. 90), 
as. 3, 22, Sched. IT., Part IT. 

964. General rule — Undertaking rateable in 
respect of each parish.|——-Where a river navigation 
extended through several parishes, & certain ton- 
nage dues became payable in respect of goods 
carried along the line of navigation, & landed at. 
a wharf locally situate within the parish of B. :— 
Held: a rate on the proprietor of. those dues for 
their whole amount in their parish of B., stated 
to be for river tonnage, could not be considered 
as a rate upon that part of the river locally situate 
within the parish of B., but as a rate upon the 

arte of the river situate as well within as without 

he parish.—R. v. MILTON (1819), 3 B. & Ald. 
112; 106 EB. R. 603. 


Annotations -—Apld. R. v. Palmor (1823), 2 Dav. & Ry. K. B. 
“93; R. ov. Lower Mitton (1829), 4 Man. & Ry. K. B. 711 
.R. v, Oxford Canal Co. (1825), 4 B. & C. 7 
Medland & Brown v. Paine (1859), 7 W. R. 357. 


965. -- -- ----.]|—The 


P 
navigation are rateable to 


4. Mentd. 
el Selatoat of an inland 


RATES AND RaTING. 


in every parish through which the navigation 
passes, as occupiers of the land situate in each 
parish, used for the purpose of the navigation. 
Where the prop etors of such a navigation, 
which extended through different parishes, were 
rated in one for the entire amount of their tolls, 
this ct. held that the rate could not be supported. 
—R. v. PALMER (1823), 1 B. & C. 546; 2 Dow. & 
Ry. K. B. 793; 1 Dow. & Ry. M. C. 416; 107 


K. R. 201. 
Annotations :—Apld. R. v Lower Mitton (1829), 9 B. & C. 


at. Mentd. Medland & Brown ¢. Paine (1859), 7 W. R. 
+) e 


966. Basis of assessment — Profits received.|— 
The proprietors of an inland navigation were 
rated to the relief of the poor for a certain number 
of acres of land within the township occupied by 
their canal, & were assessed in respect of that 
land at a sum not exceeding that which they 
actually received for the passage of goods over that 
part of the canal situate within the township :— 
Held: this rate was good.—R. v. TRENT & 
MERSEY NAVIGATION CO. OF PROPRIETORS (1823), 
1B. & C. 545; 1 Dow. & Ry. M. C. 403; 2 Dow. 
& Ry. K. B. 752; 107 BE. R. 201. 


Annotations :-—Refd. R. v. Palmer (1823), 2 Duw. & Ry. K. B. 
ee rh N. W. Ry. v. Buc ster (1875), L. R. 10 


967. --—- ---—.]—-The proprietors of a naviga- 
tion extending through several parishes are to be 
rated in an intermediate parish, not in respect of 
the riverage becoming due in that parish for 
goods landed there, but in respect of the profits 
of the land used for the navigation situate within 
the parish.—R. v. PoRTMORE (EARL) (1823), 1 
B. & C. 551; 2 Dow. & Ry. K. B. 798; 1 Dow. 
& Ry. M. C. 422; 107 B. R. 203. 

968. ——-. —-—.]—- By a canal Act, the pro- 
prietors of the Oxford canal were empowered to 
take a mileage tonnage for coals & other mer- 
chandises :—-Held: (1) the pruprietors of the 
Oxford canal were rateable to the poor in the 
parish of }*. for the mile tonnage for merchandise, 
not being coals, passing along the Oxford canal 
in that parish; (2) in fixing the amount of the 
rate, the sum paid by the proprietors for the poor 
rate, the expense of collecting the tolls, of repairing 
the banks of the canal, & of supplying it with 
water, ought to be deducted from the gross 
profits. —R. v. OxFoRD CANAL Co. (1829), 10 

$3, &C. 163; 5 Man. & Ry. K. B. 100; 2 Man. 

& Ky. M. C. 5688; 8 L. J. O. S. M. GC. 623; 109 

Ki. R. 411. 

Annotations :-— As to (1 D Avid: R. v. Foleshill Overscers, etc. 
(1845), 1 New Mag. 421. Refd. Rk. v. Coke (1826), 5 
B. & C. 797.48 to (2) Apld. R. v. Adames (1832), 4 KB. & 
Ad. 61, Reld. It, e. Lower Mitton (1829), 8 L, J.0. 8. 
M. C. 67; R. «. Coventry Canal Navigation Co. (1859), 
1k. & K. 572. 

969. ——— Not mileage within parish.]— 
A canal co. is rateable to the relief of the poor in 
every parish through which the canal passes in 
pore ion to the profits which the land occupied 

y them in such parish yields. 

Where a canal passed through several parishes, 
in which the tonnage dues payable varied :—. 
Held: the co. were rateable to the relief of the 
poor of each parish for the amount of tonnage 
dues actually earned there, & not for a part of 
the whole amount earned along the whole line of 
the canal, in proportion to the length of the canal 
in that parish.—R. v. KINGSWINFORD (INHABI- 





e relief of the poor tants) (1827), 7 B. & C. 286; 1 Man. & Ry. 
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rateable in respect of each pariah. }— 


to 
portion of a public canal constructed be appt 


under authority of the 


rates in a lJandward parish through 


legislature by | which it was carried, in the proportion 
a boot aay of individuals, for whose | effeiring to it of the annual value of the 
behoof the aprofite, if any, would fall | canal.—ANDERSON v. UNION Canal. 
, Was accessable for poor Oo. 1839 1 Dunl. Ct. of Seas.) 648 ; 

ac. « « e 


Part JT.—Basis 


M. C. 43; 1 Man. & Ry. K. B. 20; 108 E. R. 

Fil; sub nom. R. v. DUDLEY Cana, NAVIGATION 
Co., 6 L. J. An _ ane 

Annotations :-— ° v. Wo é ; : 

Hull Docks Co. v. Sculcoates rion ised 3 ie Op 

. R. ». Lower Mitton (1829), 9 B. & C. 810; R. ¢. 

& Blackwater N Co. (1831), 2 B. & Ad. 

144; Rw. idge Light Co. (1838), 8 Ad. & El. 

R. ». Mile End Old Town Overseers (1847), 10 5 mes 

; Ro L. B. & 8. C. Ry: (1851), 15 Q. B. 3138; v. 
Hull Dock Go. (1852), 16 J. P. 488; G. KE. ty. ». Haughley 
(1866), L. R. 1 °. - 666; G.C. Ry. r. Banbury Union 
Assmt, Com. (1907), 96 L. T. 243; G. W. & Met. Ryn. 
v. Ke n Assmt. Com., Same v. Hammersmith Assint. 
Com., (1916) 1 A. C. 23. 
970. ——— In respect of locks in particular 
parish.|—R. v. LOWER MITTON (INHABITANTS), 
No. 960, anfe. 

971. Ascertainment of proportion.]— 
(1) The proprietors of a river navigation formed 
under an Act of Parliament, are rateable to the 
relief of the poor in every parish through which 
it passes, in proportion to the profits derived from 
the navigation in such parish. 

The proprietors of a river navigation running 
through several parishes were entitled to claim a 
toll of 48. The trustees fixed the tolls at 4s. for 
the whole distance, & at different decreased rates 
for fixed portions only of the whole distance :— 
Held: in calculating the sum at which the 
proprietors were to be rated in any one parish, 
the proportion was to be ascertained on a mileage 
calculation with respect. to the whole distance as 
regards the thorough trade; & on a mileage 
calculation with respect to the distanee gone over 
as regards the short trade, excluding in the latter 
case all trade in parts in which the particular 
parish was not situated. 

(2) In calculating the amount of profit, a 
deduction for the necessary repairs & expenses 
must be made, the proportion of the particular 
parish being ascertained where the repairs are 
equal throughout the whole distance, by a mileage 
calculation. 

(3) A reasonable sum must be deducted for 
tenants’ profits. 

(4) No deduction is to be made in respect of 
sums payable by the Act of Parliament. as com- 
pensation to persons injured by the navigation, 
out of the profits of the undertaking ; such sums 
being only in the nature of rentcharges, & not 
affecting the value of the occupation.—-R. v. 
WOKING (INHABITANTS) (1835), 4 Ad. & Jel. 40; 
1 Har. & W. 530; 5 Nev. & M. KK. B. 395; 3 
Nev. & M. M. (. 295; 5 L. J. M. ©. 17; «11 


E. R. 702. 
Refd. R. v. Cambridge Gas Light 


Annotations :-—- As to (1 H 
oy (1838), 8 Ad. & Kl. 73; R.. Bristol Dock Co. (1841), 


Q. B. 535. .48 to (2) Refd. R. ve. Mule End Old Town 
Overseers (1847), 10 Q. B. 208. Generally, oo Ne Bs 
L. B. & 8 C. Ry. (1851), 6 Ry. & Can. Cas, 440. 


972. Rateability in respect of dues not received 
in parish—-Compensation dues—By statutory pro- 
vision.)—By a canal Act the proprietors were 
empowered to take a certain sum per ton per 
mile upon all goods. By two subsequent Acts 
for making new canals, compensation tolls were 
given, instead of the mile tonnage, upon coals & 
other goods passing from the old canal into the 
new canals, or from other canals into the old, & 
thence to the new canals. By a still later Act 
authority was given to make new cuts & shorten 
the old canal, & to take certain gross tonnages 
instead of the compensation duties authorised by 
the two last-mentioned Acts ; but it was provided 
that the new cuts were to be considered as of the 
same length as the old canal, & milestones indi- 
cating the old length were to be erected along the 
canal :—Held: the co. were rateable in every 
parish through which the canal passed for the 
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gross tonnages so received, whether the boats 
passed through the parish or not, in the ratio 
which the length of canal in the parish bore to its 
whole length of the canal, as settled by Act of 
Parliament.——R. v. FOLESHILL (CHURCHWARDENS 
& OVERSEERS) (1815), 1 New Mag. Cas. 421; 5 
L. T. O. 8. 2143 945. P. 390. 


Annotation :—~-Refd. R. +. Cambri Gas Light. Co. (183 
Baa kk Te ibridge Gas Light. Co. (1838), 


D. Deductions Allowable. 
See Rating & Valuation Act, 1925 (c. 00), sa. 3, 
22, sched. I., Part IT. 
973. Expenses —- Collection of tolls.J-- RR. . 
OXFORD CANAL Co., No. 968, ante. 





074. —~--.|--R. v. Lower Mrrron (IN- 
HABITANTS), No. G60, ante. 
76. Maintenance & repair.| Ht. 1. Ox- 





FORD CANAL Coa., No. 068, aute. 
976. ——.J—-R. oo. Lower 
HABITANTS), No. 260, ante. 


Mirron (IN- 





em fee Root Woking (ENHARrI- 

TANTS), No. O71, ante. 

78. —-- ------ Locks & works situate in 
parish.}—In assessing to the poor rate of a town- 
ship a canal passing through several townships, 
& having locks & other works Ju the particular 
township, the expenses of repairing & maintaining 
those locks & works are not) be deducted from 
the gross earnings of the canal in that township, 
but only such proportion of the whole expenses 
of repairing & maintaining the locks & works on 
the entire canal, as, wpon an apportionment. on 
the mileage principle, would atineli to that town- 
ship.—-R. ow. COVENTRY CANAL NAVIGATION CO, 
(1859), 1 Bo & BL 572: ee 1. dM. OC. 10250 32 
LT. OLS. 298) 28 0. PL O82 5 5 Jur NLS. Sues 
120 6. RR. L024. 

Annotations :-—-Refd. L. & N.W. Ry. «. Harborne Overscors 
(1870), 34 J. 9. O44: London United Tramways oe. 
Brontiord Union Asaint, Com. (L907), 96 1. T. &28, 
979. - - Supply of water to canal.| - 

Kev. OXPORD CANAL Co., No. 068, aute 
980. - - - | ORL oe. Lowrmn Mrrron 

(INHARITANTS), No, 100. ante. 

.--+- -»+ - Subsidence due to subjacent 
mines.; A canal passed through — eighty-nine 
parishes & fourteen unions, & in many of the 
parishes over subjacent coal mines, 6.800) yards 
of the canal were situated in the township of |. 
where there were very considerable coal workings 
which from time to time caused subsidences in 
the canal, towing paths, bridges, locks & culverts, 
In making the poor rate & valuation list on which 
it was based for the parish of J. the overseers & 
assessment committee catimated the yross rental 
& rateable value by assessing the portion of the 
canal & towing path in the township as a Keparate 
hereditament & allowing certain deductions for 
the expense of maintenance but they refused to 
recognise as a deduction permitted by Parochial 
Assessinenta Act, 1836 (c, 06), 6. J, the expenditure 
actually incurred by the co. in the maintenance & 
dredging of the canal, the maintenance of locks 
& bridges in the township & repairs & preven- 
tion of damage caused by subsidences :-- Held: 
the above expenses claimed by the canal co. us 

eductions in the township of I. must) be dis- 
tributed over their whole system, & could not 
be as a whole debited to I. where the expenditure 
had taken place.—LEEDS & LIVERPOOL CANAL 
Co. ». WIGAN Union (1918), J1 L. G. BR. 634, 


D.C. 
982. --- - ---— How calculated.] -- Amongst 
the rateable hereditaments of applts. in the 


parishes of 8S. & P. were docks, quays, wharves, 
etc., & a length of their ship canal. Applte. 
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contended that in arriving at the rateable value 
of their hereditaments they were entitled to the 
deduction of the cust of dredging the canal & 
docks, as being a landlord's expense, & that the 
cost, together with the other deductible costs of 
maintenance & repair of the docks, quays, wharves, 
etc., & canal, should be calculated on the basis 
of actual cost in the parishes concerned. Resps. 
claimed that the cost of dredging was not 
statutable, & that, if it were, it & certain other 
deductible costs of maintenance & repair should 
be calculated on a distributive basis over the 
whole length of the canal:—Held: the cost of 
dredging was a landlord’s expense, & therefore 
deductible, & this should be calculated, on a 
distributive basis, but the other deductible costs 
of maintenance & repair should be calculated on 
the parochial principle. Whether the one prin- 
ciple or the other is adopted, depends upon the 
evidence given, & is a question of fact or dis- 
cretion. There is no absolute rule of law that 
the one principle or the other must be followed. 
—MANCIESTER Suir CANAL Co. v. SALFORD & 
PENDLETON TOWNSHIPS OVERSEERS (1919), 2 
B. BR. A. 699. 

983. - --- Dredging —- How calculated.]|——Man- 
CHESTER SHLP CANAL Co, v. SALFORD & PENDLETON 
TOWNSHIPS OVERSEERS, No. 082, ante. 

984, Tenant’s profits.|}-—R. v. Woking (IN- 
HABITANTS), No. 971, ante. 

985. Compensation payable to owners.!—IH. v. 
WoKING (INHABITANTS), No. 971, ante. 


Sup-secr. 5..~ITTARBOURS AND DOCKS. 
A. In General. 

See, now, Rating & Valuation Act, 1925 (c. 90), 
8. 22, Sched. II., Part I. 

986. Tonnage dues— Expenditure on _ repairs 
exceeding amount received.|—The Lull Dock co. 
were held rateable in respect of the tonnage duties 
received by virtue of their special Act although 
it appeared that the expenditure in repairs during 
the period for which the rate was made exceeded 
the amount of the duties rececived.—R. v. HULL 
Dock Co. (1816),5 M. & S. 3094; 105 BE. R. 1095. 
Annotations :-—Refd. R. v. Adamos (1832), 1 Nov. & M. K. B. 

662; R.wv. Toes Navigation Co, (1835), 5 L. J. M. C. 31; 

vw. B & S.C. Ry., Rov S. HK. Ry., R. ov. Mid. Ry. 

1851 ead ur. 372; R.v. Eastern Counties Ry. (1854), 18 

ur. nn. 

987. Profits.|— POWELL 1. LONDON Dock Co. 
(1857), 29 L. T. O. S, 2638. 

988. ---- - Shares of proprietors declared per- 
sonal property.|—-Lands purchased by a co., & 
converted into a dock, according to an Act of 
Parliament, which declares that the shares of the 
proprictors shall be considered as personal pro- 
perty, are rateable to the poor in proportion to the 
annual profits.—R. v. MWvuLn Dock Co. (1786), 1 
Term Rep. 219; 99 E.R. 106). 

Annotationa :~—Distd. R. c. Hull Dock Co. (1852), 18 Q. B. 
325. Refd. lt. +. Salter’s Load Sluice Comrs. (1792), 4 
Term Rep, 730; R. v. Bristol Dock Co. (1841), 1 Q. B. 
535, Mentd. Bradley v. Holdsworth (1838), 7 L. J. Ex. 
153; Myors v. Perigal (1852), 2 De G. M. & G. 599, 

989. Working union between two com- 
panies—-Statutory division of profits.|—(1) Two 
dock cos., who had previously been in competition 
with each other, by an agreement embodied in a 








PART Il. SECT. 2, SUB-SECT. 5.—A. 


m. Contractor's principle.) — LAn- 
ARKSHIRE ASSESSOR v. CLYDE Navli- 


45 So. L. R. 501 
scot. 


GATION TrRousresgs, [1908] S. C. 620; 


RaTES AND RatTING. 


special Act, formed a ‘‘ working union ’”’ for the 
‘“‘ working, maintenance, & management of the 
undertakings of the two cos. by a joint com- 
mittee,’’ who, by the provisions of the Act, were to 
divide the net profits of the working union between 
the two cos, in certain specified proportions. The 
actual earnings of the several parts of the under- 
takings under the control of the joint committee 
were not in the same proportion as the statutory 
division of the net profits :—-Held: the effect of 
the special Act was to make the joint committee, 
instead of the two cos., the occupiers; & the 
statutory division of profits must be taken as the 
controlling criterion in estimating the rateable 
value of the property of the two cos. inier se ; 
but, in apportioning the rateable value to the 
several parts of the property of each co., the 
parochial principle must be followed. 

(2) One of the two cos. had, before the forma- 
tion of the ‘‘ working union ’’ entered into con- 
tracts whereby certain shipowners were allowed 
large rebates in consideration of their bringing 
their ships to the docks of that co. These con- 
tracts remained in force after the creation of the 
‘* working union,’’ & under the special Act, the 
joint committee were to deduct, half-yearly, out 
of the share of net profits of the co. which had 
entered into the contract, the amount of the 
rebates, & carry the sum deducted to the revenue 
of the joint committee for the next half-year. 
The same co. were, before the formation of the 
‘‘ working union’? the lessees of certain ware- 
houses, & were also liable to make certain payments 
under a guarantee given to a railway co.; & under 
the special Act creating the ‘‘ working union ’’ the 
rent of the warehouses & the payments under the 
guarantee were charged to that co. alone :—-Held : 
in calculating the rateable value of the docks 
belonging to the said co., no deduction from the 
net profits could be claimed on account of the 
deductions so made by the joint committee under 
any of these sects. of the special Act. 

(3) Fees were paid to members of the joint com- 
mittee as part of the expenses of the ‘‘ working 
union,’’ & other fees were paid to the directors of 
each of the cos. forming the union, out of the share 
of net profits appropriated to that co. :—Held: 
the former fees might be allowed as deductions 
from gross receipts, but fees paid to the directors 
of the separate cos. must be disallowed. 

(4) Before the formation of the ‘ working 
union,’’ each of the two cos. had granted super- 
annuation allowances to old servants; after the 
formation of the ‘‘ working union”’ the joint 
committee granted other superannuation allow- 
ances. In the accounts kept since the formation 
of the “‘ working union” the former allowances 
were paid by the separate co. which had granted 
them; the latter allowances were paid by the 
joint committee as part of the expenses of the 
‘* working union ”’ :——Held: the latter allowances 
might be claimed as a deduction from gross 
receipts, but not the former. 

(5) In calculating the neccessary tenants’ capital, 
applts. claimed to take into account the value of 
certain dredgers & movable plant used in dredging 
the docks :—Held: as dredging was necessary, 
the whole expense of dredging could be deducted 
from the gross receipts, but it formed part of the 
‘other expenses necessary to maintain the here- 
ditament in a state to command the rent,’’? men- 
tioned in the definition of gross value in Valuation 
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(Metropolis) Act, 1869 (c. 67), s. 4, & consequently 
the cost of dredging was a landlord’s expense, & 
the value of the dredging plant was not part 
of the tenants’ capital. 

(6) Applits. occupied both docks & warehouses, 
which were separately rated. Resps. contended 
that, in rating the docks, the profits earned in the 
warehouses should be taken into account, & the 
warehouses should be regarded as_ indirectly 
productive of value to the docks:—Held: the 
warehouses must be separately valued, & the 
profits earned there could not be brought into 
account in valuing the docks.—Lonpon & JNDIA 
Docks JOINT COMMITTEE v7. STEPNEY UNION, 
PoPpLAR UNION & ST. GEORGE’S-IN-THE-EAST 
(1892), Ryde, Rat. APD. (1891-93) 153. 

Annotation :—As to (5) d. White v. South Stoneham 

Union Asamt. Com. (1914), 79 J. P. 79. 


990. As work or as land —No profit arising in 
respect of work.|——(1) By a special Act, the Bristol 
Dock co. were empowered to purchase lands & 
execute certain works for the improvement of the 
port of Bristol, & it was enacted that, within twelve 
months after the works should be begun, & 
notice thereof given, certain tonnage duties should 
be payable to the co. for every vessel entering into 
the port of Bristol. The co. in execution of 
their powers, deepened the water in the port, 50 
as to form a floating harbour; & they purchased 
eleven acres of land within the port, & in the 
parish of Clifton, & made, in that land, an entrance 
basin to the floating harbour. They also made a 
second basin in a dilferent parish; & all vessels 
using the floating harbour necessarily passed 
through one or the other basin. Many, however, 
entered the port without going into the floating 
harbour or either basin. The duties were col- 
jected from all vessels entering the port, in various 
places on the coast, but none within the parish of 
Clifton. The eleven acres in Clifton were not 
beneficially occupied, except as they contributed 
to the earning of port duties :—Held: the co. 
were not rateable to the poor in Clifton for the 
¢cleven acres as contributory to the earning of 
profits which accrued in other parishes. 

(2) The statute recited that, by the intended 
works, certain lands then paying land & parochial 
taxes would become unproductive for many years, 
& other lands would, consequently, be more 
burdened; it therefore enacted that the co., 
from the time of taking possession of their lands, 
should becomne chargeable with, “all such land 
& parochial taxes as the same lands are now or 
may hereafter be subject to,’’ & should be liable 
to pay the same ‘‘ during the execution of the said 
works, & for.ever thereafter ’’’; & that the former 
owners should be discharged from such payment : 
—Held: the co. were never to be rated for the 
lands at a higher amount than the value which 
the lands would have had at the time of rating if 
they had continued in the same state as when the 
Act passed, however the profits of occupation 
might be increased by the co.’s works.-—R. v. 
BristoL Dock Co. (1841), 1 Q. B. 535; 2 Ry. & 
Can. Cas. 571; 1 Gal. & Dav. 76; 10 L. J. M. C. 
105; 5 J. P.497; 5 Jur. 9113 118 be. R. 1237. 
Annotations :—Aa to (1) Distd. R. rv. Hull Dock Co. (1845), 


7 Le B. 2. . Swansea Harbour Trustecs v. Swansca 
Union Assmt. Com. (1907), 1 Konst. Rat. App. 250. 


991. Limitation of increase of rateable value.) — 
R. v. BRISTOL Dock Co., No. 999, ante. 

992. Calculation of gross receipts—Average of 
three years.|—SURREY COMMERCIAL Dock Co. v. 
Sr. Mary, HITHE (1876), Ryde, Rat. App. 
(1871-85) 144. 

993. Hypothetical rent—-Where adjunct of 
railway.)—-MANCHESTER, SHEFFIELD & LINCOLN- 


J.—VOL. XXXVI. 
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SHIRE Ry. Co. v. Caistor UNION (1886), 2 T. 0. T. 
878, C. A. 

994. ----- Right to levy tolls.)-—In deciding 
whether tolls levied by harbour trustees are to 
be so included, the test is, are the conveniences on 
the rateable land so attached to the tolls that a 
hypothetical tenant would give a larger rent for 
the land on which the conveniences have been 
erected because of the right of the harbour autho- 
rity to levy the tolls ?—SwanskEa UNION ASSESS- 
MENT COMMITTEE t. SWANSEA HARBOUR TRUSTEES} 
SWANSEA HARBOUR TRUSTEES v0. SWANSEA UNION 
(1907), 97 L. T. 585; 71 3. P. 497; 51 Sol. Jo. 
717; 6 L. @ R. 1240; 1 Konst. Rat. App. 250, 
Hedi. 

995, —--—.]—ScuLCOATES UNION tv. KINGSTON- 
UPON-HULL Dock Co., No. 1001, post. 

996. Breakwater & landing § stage.) —- The 
proper poe PS of valuing for assessment to the 
poor rate of a breakwater & landing stage con- 
structed by comrs. under statutory authority, «& 
of value for the protection of shipping in a harbour 
from which the comrs. received certain dues, is by 
taking a percentage on the value of the breakwater, 
etc., as a structure & not by taking into account 
the dues.--CATTEWATER LTIARBOUR COMES, 0. 
PLYMPTON Str. Many UNION ASSESSMENT COM- 
MITTEE (1899), 63 J. P. 297. 

997. Machinery enhancing value of under- 
taking.|} -—The T. co. were occupiers & owners of 
about 9 acres of land on the Tyne, which is here 
a tidal river. A creek was excavated on the land, 
& in it were placed two pontoons, into which 
ships could be received for repairing purposes, 
They were attached to piles & ‘ dolphins" b 
means of shackles which could be easily detached, 
& joined to the land by a movable gangway. 
They could be towed out; but, as ao matter of 
fact, had not been moved except for repairing 
purposes for ten & four years respectively. They 
were rated as being in occupation of land over 
which they floated, & 40 which they were attached, 
& also that the occupation of the land was cnhanced 
by reason of their hein attached & used in con- 
nection therewith:--Held: they were rightly 
rated on the latter ground.—TyNi PONTOONS Co. 
vo. TYNEMOUTIL UNION (1897), 76 [. T. 7825 33 
T. LL. R. 606. D.C. 

Annotation :-—Retd. Smith’s Dock Co. v. Tynemouth Corpn. 

(1908), 99 L, 'T. 136. 

998. - --..] -Lonpon & INDIA 
PorLaR Union, No. 10038, post. 


Docks wv. 


B. Works extending over Several Parishes. 


999. Basis of assessment— Profits earned within 
parish.]—The Hull Dock co. were proprietors of 
several docks, made at different times & under 
successive Acts of Parliament. The docks com- 
municated with each other & with the river 
Ifumber, & extended into several parishes. every 
vessel paid a single toll, which became due on 
entry into the docks & was paid then, or on 
clearance outwards; & she was entitled by such 
payment to go into any one or more of the docks 
at the will of her own master, or under the direction 
of the co.’s harbour master, who had certain 
powers for regulating the position of vessels. All 
the payments, at whatever dock received, were 
carried to one gencral account :- Held: the poor 
rate upon so much of the docks as lay in any parish 
must be assessed, not according to the actual 
receipts in that parish, but to the proportion 
which the area of docks within that parish bore to 
the entire area of the docks. For that, in such a 
case, an assessment on the acreage principle was 
unavoidable ; though an assessment on the basis 

0o°9o 
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of earnings within the parish is preferable where 
the nature of the case permits it.—R. v. HULL 
(on KINGSTON-UPON-IIULL) Dock Co. (1852), 
18 Q. B. 325; 7 Ry. & Can. Cas. 836; 21 L. J. 
M. C. 153; 191. T. O. S. 85; 16 J. P. 488; 16 
Jur. 643; 118 EB. RR. 122. 


Annotations :——-Distd. Mersey Docks v. Liverpool Overseers 
(1872), L. R. 7.Q. B. 643 Sculcoates Union 2. 


4: o o 
Dock Co. at Kingston-upon-Hnl]l, [1895] A. C. 136; 
sondon & India Docks Co. v. Poplar Union (1900), 83 


fot a7 

1000. ——-- —-—.| —Applts. were the owners & 
occupiers, under Acts of Parliament, of docks in 
different parishes on both sides of the river Mersey, 
which docks by the Acts were to constitute one 
estate under one management. Certain rates 
were charged to the vessels entering any one of the 
docks; & a vessel, having paid for entering one of 
the docks, could use any of the docks of the same 
class on either side of the river, or of a higher 
class by paying the difference. The docks on 
the Liverpool side were much more frequented 
than the docks on the Birkenhead side :—-Held: 
in rating to the poor rate the docks on the Liver- 
pool] side, they were not to be treated as one 
system of docks with those on the Birkenhead 
side; but the earnings & outgoings of each set 
of docks must be kept distinct, & the Liverpool 
docks rated according to the net earnings on that 
side.—MERSEY Docks v. LIVERPOOL OVERSEERS 
(1872), I. R. 7 Q. B. 648; 41 L. J. M. C. 161; 
26 L. T. 8683; 37 J. P. 1853 sub nom. R. v. 
LANCASHIRE JJ., Mursey Docks & Harsour 


Boarp vv. TAVERPOOL (CHURCHWARDENS), 20 

W. R. 827. 
Annotations :—Apld. London & India Docks ». Stepney & 
Poplar Unions (1892), Hyde, Rat. App. (1891-93) 153. 
Hull Docks Co. (1894), 43 


Apprvd. Seuleoates Union ». 
. KR. 623, - Mersey Docks & Harbour Board v. 

Birkenhead Overseers (1873), L. R. 8 Q. B. 446. 

1001. ---.- -—-— .]—(1) In assessing to the poor 
rate docks which extend over more than one 

arish the rateable value should, wherever it 
s possible, be ascertained by attributing to each 
arish the receipts earned & the expenses incurred 
in that parish, & not by obtaining a rateable 
value for the whole of the docks & then allocating 
this value to each parish in proportion to the water 
area of the docks in that parish. This principle 
a applicable to the docks at Kingston-upon- 
Tull. 

(2) Railway & tramway lines formed part of a 
dock system, & the dock co. were prohibited by 
statute from taking any tolls for the use of the lines. 
A tenant could be found who would pay a rent. for 
the lines if such rent could be legally exacted by 
the dock co. :—Held: since no rent could be 
earned by the dock co. because of the statutory 
prohibition, the rent which could have been 
earned but for that prohibition ought not to be 
taken into consideration in determining the 
rateable value of the dock co.’s property. 

You are to ascertain the rateable value of a 
hereditament in a particular parish by ascertain- 
ing what that hereditament would let for in its 
then condition to a tenant from year to year 
(LoRD HERSCHELL, C.).—SCULCOATES UNION v. 
KINGSTON-UPON-HULL Dock Co., [1895] A. C. 
186; 641. 5.M.C. 40; 71 ML. T. 642; 59 5. P. 
612; 48 W. BR. 623; 11 R. 74, HL. 


Annotations :-~Ae to (1 } Apld. London & India Docks vr. 
Poplar Union 2 atc , 88 L. T. 371. - London United 
Tramways v. Brentford Union Assmt. Com. (1907), 96 








RATES AND RATING. 


L. T. 528. Asto (2) Consd. L. C. C. v. Lambeth Overseers, 
{1896} 2 Q. B. 25; Port of London Authority v. Orsett, 
Union Assmt. Com., [1920] A. C. 273. FO Assmt. 
Com. r. Roberts, [1922] 3 A. C. 98; Metropolitan Water 
posed ¢. Kingston Union Assmt. Com., [1925] 2 K. B. 


1002. —-—- --——-.]—Lonpon & INprIA Docks 
JOINT COMMITTEE v. STEPNEY UNION, POPLAR 
URION & St. GEORGE’S-IN-THE-Hast, No. 989, 
ante. 

10038. —~—,|—(1) The L. & I. Docks used 
cranes worked by hydraulic power communicated 
to them by means of mains laid under the surface 
of the docks in which they were used alongside the 
rails upon which the cranes travelled. The crancs 
could be made to travel along the rails upon which 
they rest by means of hand gearing attached to 
them, or by means of hydraulic capstans, or by 
means of levers. When in use such cranes were 
firmly & securely attached by means of a flexible 
tube capable of resisting a pressure of 700 Ib. to 
the square inch, to the hydraulic main by the side 
of the rails. While so attached the cranes could 
be moved along the rails 6 feet in either direction, 
but in order to move them from one quay to 
another new lines of rails would have to be laid, 
or they would have to be moved by floating der- 
ricks :—Held: these cranes must be treated as 
enhancing the rateable value of the dock under- 
taking, as they were on the premises for the 
purpose of making them fit as premises for the 
purpose for which they were used. 

(2) The L. & I. Docks also used certain ware- 
houses, situate outside the parishes in the P. Union, 
in connection with & for the purposes of their 
undertaking. These warehouses were separately 
assessed in the parishes in which they werc 
situate, & they did not adjoin the dock warehouses 
or docks Held : the net receipts derived from 
these warehouses should be deducted from the 
net receipts derived by the L. & I. Docks from thei1 
whole undertaking inclusive of such warehouses 
when ascertaining the rateable value of the 

remises of the L. & I. Docks within the parishe: 
in the P. Union. 

Where one system of docks is situated ir 
different parishes in the same union, the rateable 
value ought to be ascertained upon the parochia 
principle as laid down in Sculcoales Union v 
Hull Dock Co., No. 1001, ante. 

(3) Expenses of one co., such as superannuatior 
allowances or rents of premises made payable b: 
such co. upon an amalgamation of several cos. t 
form one undertaking, ought not to be deductec 
from receipts in order to arrive at the net revenu: 
of the undertaking.—LONDON & INDIA DOCKS t 
PorLaR Unton (1900), 83 L. T. 371; 647. P. $20 
Ryde & K. Rat. App. 245, D.C. 

1004. ——— Acreage covered—Such assessmen 
unavoldable.|—-R. v. HULL (OR KINGSTON-UPON 
HULL) Dock Co., No. 999, ante. 


C. Deductions Allowable. 

See, now, Rating & Valuation Act, 1925 (c. 90! 
s. 22, Sched. II., Part IT. 

1005. Remuneration for direction.} — R. 1 
SOUTHAMPTON Dock Co., No. 741, ante. 

1006. .|—~A dock was constructed by publi 
comrs., under Act of Parliament, which gave then 
no power to remunerate themselves out of th 
dock funds for their services; &, in the deduction 
to be made in the assessment of the dock to th 
eked rate, they claimed, under the head of ‘ dis 

ursements,’’ a sum of £500 as ‘‘ allowance fc 








PART II. SECT. 3, SUB-SECT. 5.—C. 
0. One-third dues—Applicable to walerway.}—CLYDE NAVIGATION TRUSTEES (1866), 4 Maoph. (Ct. of Sess.) 1143.—SO0T. 


Part IJ.—Basis 


direction ” ; & another sum of £150 for watching, 
which was done by a police boat, provided & 
paid for out of other than dock funds. They also 
clai , under the head of ‘‘ moveable plant” a 
deduction of £1,200, for a steamboat used for 
towing barges, when filled with mud, out to sea 
& back; & under the head of ‘‘ capital for carry- 
ing on the dock,”’ £500 for ‘‘ cash balance ’”’ & £500 
for ‘* stores on hand ”’ & also a deduction of 4s. in 
the pound for rates & taxes on the gross rateable 
value of the dock :—Held: (1) the deductions for 
direction & watching & for cash balance ought not 
to be allowed; (2) the deduction for the steam- 
boat was not allowable while it was used only for 
the work of constructing the dock; but, if it 
became necessary for permanent use in removing 
silt, it would be a deduction in future rates; 
(3) the deduction in respect of stores on hand ought 
to be allowed; (4) the allowance in respect of 
rates & taxes should be upon the net rateable 
value of the property, after the rates & taxes 
themselves have been deducted.—TYN&E IMPROVE- 
MENT COMRS. v. CHIRTON OVERSEERS (1862), 32 
L. J. M. C. 192; 28 J. P. 195; sub nom. Rh. v. 
TYNE IMPROVEMENT Comrs., 6 L. T. 489. 

1007. |}—Lonpon & Inpia Docks JOINT 
COMMITTEE v. STEPNEY UNION, POPLAR UNION & 
ST. GEORGE’S-IN-THE-EAST, No. 989, ante. 

1008. Machinery—Attached to freehold & essen- 
tial to works.]|—R. v. SOUTHAMPTON Dock Co., 
No. 741, ante. 

1009. Dredging plant.|}—LoNvon & INDIA 
Docks JOINT COMMITTEE v. STEPNEY UNION, 
PorpLaR UNION & ST. GEORGE’S-IN-THE-HAST, 
No. 989, ante. 

1010. Rates & taxes-—--Income tax payable by 
tenant on net profits.}—- Rt. v. SOUTHAMPTON Dock 
Co., No. 741, arte. 

1011. —--.'-- TyNE IMPROVEMENT Cosins,  v. 
CHIRTON OVERSEERS, No. 1006, anie. 

1012. Expenses of steamboat.|— Tynk Improve: 
MENT COMRS. v. CHIRTON OVERSEERS, No. 1006. 
ante, 

1013. —. --.;—-R. v. SouTHAMPTON Dock Co., 
No. 741, ante. 

1014. Watching expenses.|— T'yne IMPROVE- 
MENT Comns. v. CHIRTON OVERSEFKS, No. 1006, 
ante. 

1015. Cash & stores in hand.|~--TyNE IMPROVE- 
MENT CoMRS. v. CHIRTON OVERSEERS, No. 1006, 
ante. 

1016. Tenant’s profits.| —— Applts. are incor- 
porated by certain Acts under which they hold 
docks & other property connected with the 
docks, & they are authorised to levy dock rates 
& duties from the owners of vessels & goods 
for the privilege of using the docks, & they are 
bound to apply the dock rates & all money received 
by them from the dock property according to the 
directions of the Acts. here are no sharcholders, 
& no person derives any personal advantage or 
emolument, whatsoever from the money received 
by applts.; & all the rates are apprupriated in 
payment of all expenses & charges of collecting 
the rates, & the several other purposes specified 
in the Acts, & the residue in repaying money 
borrowed. Ap Its. having been rated to the 
poor rate :—Held: applts. were not entitled, in 
addition to the cost of collecting the rates, to a 
deduction for tenant’s profits. 











Though the profits which may be reasonably | UNION, No. 1003, ante. 





TRUSTEKEA vt. 


1016 &. Tenant's .J}—HUNTER’s 
TROSTEES v. peeking pola eat f 
10 R. SS ae 36; 19 Bc. L. 
692. - 

1016 fi. ~——.)}— AYR HakBOoUR 


726: 8. lL. T 


Docks Comrs. 


rt. 
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expected to arise from a business no doubt: form 
an element in estimating the enhanced value of 
the occupation of the premises, the actual profits 
made do not form any element, except in so far 
as they afford evidence of what might be reason- 
ably expected (BLACKBURN, J.).— MERSKY Docks 

v. LIVERPOOL OVERSEERS (1873), L. R. 9 Q. B. 

84; 43 L.J.M.C. 33; 291. 7. 464; 883.P.21; 

22 W. R. 184. 

Annotations :—Consd. Dodds vr. South Shields Asaint. Com., 
1895) 2 Q. B, 133. Apld. Cartwright «. Sculcoaters 
Tnion, 11900]. A.C. 150. Overd. Port of London Authority 

v. Orsett Union Assmt. Com., [1920] A. C.273. Refd. R. 
ve. DT. . W. Ry. (1874), L. R. 9 Q. BR. 134: St. Asaph 
(Dean & Chapter) « Lianrhaiadr-yn-Moehinant Over. 
recrs, [1897] 1 Q. B. 518: T. R, Comrs. v. Fitewlltain, 
1913] 1 K. B. 184; Metropolitan. Water Board 
{etropolHitan Borough of St. Marylebone Asemt. Cotm., 
[1923] 1 K. B. 86. 

1017. —-- .|—The Port of London Authority 
was a body corporate established by the Port of 
London Act, 1908 (c. 68), for the purpose of 
administering, preserving & improving the port of 
London. By the Act the undertakings of certain 
existing dock cos. were transferred, to this body 
in exchange for the issue of various clauses of port 
stock, & it) had the same powers of taking dues 
from vessels using the docks as the outgoing cos. 
The Act also provided for the application of the 
receipts of the Port) Authority In payment of 
( ) working expenses, (b) interest on the various 
classes of port. stock & on any other loans raised 
hy the Port Authority, (¢) all aums required by 
the Act. to be paid (i) into a sinking or redemption 
fund, (ii) into a reserve fund created by the Act 
& it directed that the ultimate balance should be 
applicable for the benefit of the port as the Port 
Authority might) determine. Upon an appeal 
against a rate made upon the Port Authority in 
respect of a hereditament which formed part: of 
the undertaking of one of the outgoing cos., 
quarter sessions, in fixing the rateable value of th 
hereditament on the basis of the rent which a 
hypothetical tenant might be reasonably expected 
to pay for it, made no allowance for tenant's 
profits beyond allowing interest on the capital 
employed, conceiving that they were precluded by 
law from so doing by Mersey Docka v. Liverpool 
Overseers, No. 1016, ante e~-dteld: quarter sessions 
were not preclided by law from making an 
allowance for tenant’s profita.— Porr or LONDON 
AUTHORITY v. OnrsErr UNION ASSESSMENT COM- 
MITTEE, [1020] A. ©. 278; 80 E. J. KR. 3B. 4815 
122 L. T. 722; 845. 2P. 60; 36 T. I. 1. 2835 18 
L. G. BR. 158; 2 B. R.A. 709, Hd. 

Annotations :—-Refd, Poplar Assmt. Com, ». Moberta, [1922] 
2A.C. 93; Metropolitan Water Board ». 8t. Marylebone 
Metropolitan Borough Assmt. Com., [1923] 1 K. BH. 36; 
Kingston Union Assmt. Com. v. Metropolitan Water 
Board, [1920] A. C. 3831; Slaytor ». Newcastle-upon- 
Tyne Assmt. Com., [1926] 1 K. 13. 172, 

1018. Rebates to shipowners.| - LONDON & INDIA 
Docks JOINT OCOMMITTEE ». STEPNEY UNION, 
PorpLan UNION & St. GRORGI'S-IN-THE- EAST, 
No. 989, ante. 

1019. Superannuation allowances.!- LoNpon & 
INDIA Docks JOINT COMMITTEE tv. STEPNEY 
UNION, PopLak UNION & ST. GHORGE’S-IN-THE- 
East, No. 989, ante. 

1020. -- — Payable by one of two amalgamating 
companies.) -—-Lonpon & INDIA DOCKs# v. POPLAK 
UNION, No. 1003, ante. 

1021. Rent—Payable by one of two amalgamating 
companies.J—LoNDON & INDIA DOCKA v. POPLAR 
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Ayn Asansson (1894), | (1007) S.C. 751; 44 Be. L. Wt. 444; 
Bre et a He) SO He Ie } 14.8. L. T. 930.~— SCOT. 

r 47.—8COT. 
1016 ii. ——-.}—Lerra Harsour & | 
LEITH ASSERKOR, 


1016 iv. rang -CLYDE NAVIGATION 
TRUSTEES v. LANARKABILE ASHERASOR, 
002 
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of earnings within the parish is preferable where 

the nature of the case permits it.—R. v. HULL 

(on Krnasron-vvon-HWunn) Dock Co. (1852), 

18 Q. Lb. 325; 7 Hy. & Can. Cas. 836; 21 1. J. 

M. ©. 168; 101. T. O. 8. 853; 165. P. 488; 16 

Jur. 543; 318 3. R. 122. 

Annotations :~—-Distd. Memey Docks v. Liverpool Overseers 
(BT), L. KR. 7_Q. B. 643. Refd. Sculooates Unton e. 
Dock Co. at Kingston- pon Hull, (1895) A. C. 
yonder i" India Docks Co, o. Poplar Union (1900) re 
1000. .}| -Applts. were the owners & 

oce upicra, ‘ander Acta ot Parliament, of docks in 

different parishes on both sides of the river Mersey, 
which docks by the Acts were to constitute one 
catate under one management, Certain rates 
were charged to the vessels entering any one of the 
docks; & a vessel, having paid for entering one of 
the docks, could use any of the docks of the same 
class on either side of the river, or of a higher 
class by paying the difference. The docks on 
the Liverpool side were much more frequented 
than the docks on the Dirkenhead side :~-—Held: 
in rating to the poor rate the docks on the Liver- 
poal side, a were not to be treated as one 
system of docks with those on the Birkenhead 
wide | : but the earnings & outgoings of each set 
of docks must be kept. distinct, & the Liverpool 
docks rated according to the net earnings on that 
side.---MERKEY Docks 7. LIVERPOOL OVERSEERS 

1872), 1. R. 7 QB. 6435 40 LT. 2. MLC. 16d | 

GI. PT. 868; 37 J. PL 165s aub nom. Re ow. 

LANCASHIRE JJ., Mersey Dockxy & IHaknBourR 

Board oe. LIVERPOOL (CUURCHWARDENS), 20 

W. Rh, 827, 

Annotations -—Apld. London & India Docks ». Stepney & 
elds cndone” (1882), Ryde, Rat, rela er ae aaa 153. 


Aparya. se ia Union v. Hull Doe Kd), 43 
Refd. Merecy Docks & Hurhovir rete v. 


Wrkeahead Overscors (1873), L. RK. 8 Q. I 

1001. o| -(1) In par a the poor 
rate docks which extend over more than one 
yarish the rateable value should, wherever it 
as possible, be ascertained by attributing to each 
ees inh the receipte earnod & the expenses incurred 
n that parish, & not by obtaining a rateable 
value for the whole of the docks & then allocating 
this value to each parish in proportion to the water 
area of the docks in that parish. This principle 
see applicable to the docks at Kingston-upon- 


+ mete - 


(2) Railway & tramway lines formed part of a 
dock system, & the dock co, were prohibited by | 
statute from taking any tolls for the use of the lines. 
A tenant could be found who would pay a rent for 
the lines if Buch rent could be legally exacted by 
the dock co. :—-Held: since no rent could be 
earned by the dock co, because of the statutory 
prohibition, the rent) which could have been 
earned but for that prohibition ought not to be 
taken into consideration in determining the 
rateable value of the dock co.'s property. 

You are to ascertain the ratcable Cie of a 
hereditament in a particular parish by ascertain- 
ing what that hereditament would let. for in its 
then condition to a tenant from vear to year 
LORD HERSCHELL, (.).-~SCULCOATES oe 

CKINGSTON-UPON-HULL Dock Oo., [1895] A. 
136; 047, 5. M,C. 403 71 . T. 6425 59 7. Pr 
ya foes W. R. 025 5 S| KR. 74, 10. L. 

a Apld. Lonilo Tudia 


to . 
Ap ar Tinton i900) Rs L. T. $71. Land 
Poplar Us ¢. Brentford Union Anant, com. nae 


Sub-sect. fi, 
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Rates AND RaTING. 


Aste (0) Cones, U Cc. C. o. Lambeth Ove 


a cen ©: B. 25; Port of 1 ndon Authority ¢ r Orecti 
4 0 TR le 
Union Asamt. Com., 11990) a. C 273. Reéd .Po Asemt. 


Com. v. Roberts, [1922] 2 A. CG. 93; Metropol = Water 
Board r. Kingston Union Assmt. Com. ., (1925] 2 K. B. 
609. 


1002. -- .}—Lonpon & INDIA Docks 
JOINT COMMITTEE vy. STEPNEY UNION, POPLAR 
Union & ST. GEORGE’S-IN-THE-East, No. 989, 


--,—(L) The L. & IT. Docks used 
cranes worked by hydraulic power communicated 
to them by means of mains laid under the surface 
of the docks in which they were used alongside the 
rails upon which the cranes travelled. The cranes 
could be made to travel along the rails upon which 
they rest by means of hand gearing attached to 
them, or by means of hydraulic capstans, or by 
means of levers. When in use such cranes were 
firmly & securely attached by means of a flexible 
tube capable of resisting a pressure of 700 Ib. to 
the square inch, to the hydraulic main by the side 
of the rails. While su attached the cranes could 
be moved along the rails 6 feet in either palviieaies 
but in order to move them from one quay. te 
another new lines of rails would have to laid, 
or they would have to be moved by floating der- 
ricks: Held: these cranes must. be treated as 
enhancing the rateable value of the dock under- 
taking, as they were on the premises for the 
purpose of making them {fit as premises for the 
purpose for which they were used. 

(2) The I. & I. Docks also used certain ware- 
houses, situate outside the parishes in the P. Union, 
in connection with & for the purposes of their 
undertaking. ‘These warehouses were separately 
assessed in the parishes in which they were 
situate, & they did not adjoin the dock warehouses 
or docks :--Held: the net. receipts derived from 
these warchouses should be deducted from the 
net. receipts derived by the L. & T. Docks from their 
whole undertaking inchisive of such warehouses, 
when ascertaining the rateable value of the 
remises of the L. & I. Docks within the parishes 
i the P. Union. 

Where one system of docks is situated in 
different. parishes in the same union, the rateable 
value ought to be ascertained upon the parochial 
principle as laid down in Seulcoales U niom Vv. 
Flull Dock Co,, No. 1001, ante. 

(3) Expenses of one co., such as superannuation 
allowances or rents of premises made payable by 
such co, upon an amalgamation of several cos. to 
form one undertaking, ought not to be deducted 
from receipts in order to arrive at the net revenue 
of the undertaking. --LoNDON & INDIA Docks rv. 
PorLark Unros (1900), 83 LL, T. 371; 64 5. P. 820; 
eA & KR. Rat. App. 243, D.C. 

----- Acreage covered—Such assessment 
iinavcidabie: '~ R. ot. HULL (oR KINGSTON-UPON- 
Huan) Doc K Co. -» No. 900, ante. 


C. Deductions Allowable. 


See, now, Rating & Valuation Act, 1925 (c. 90), 
s. 22, Sched. II., Part II. 

1005. Remuneration for direction.} — RK. 
SouTuaMpron Dock Co., No. 741, ante. 

1006. ./---A dock was constructed by public 
comrs., under “Act of Parliament, which gave them 
no power to remunerate themselves out of the 
dock funds for their services ; &, in the deductions 
| to be made in the assessment of the dock to the 

r rate, they claimed, under the head of ‘ dis- 

ursements,”” a sum of £500 as ‘ allowance for 


ee ed 


eee “- 
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PART II. SECT. 8, SUB-SECT. &8.—C. 
0. One-third duee—Applicable to waferway.}—CLYDE NaviaaTION TRUSTEES (1868), 4 Maoph. (Ct. of Sens.) 1143.—800T. 


Part I].--—Basis 


direction ” ; & another sum of £150 for watching, | 
which was done by a police boat, provided & | 
paid for out of other than dock funds. They also | 
claimed, under the head of “‘ moveable plant” a | 
deduction of £1,200, for a steamboat used for | 
towing barges, when filled with mud, out to sea | 
& back; & under the head of ‘‘ capital for carry- - 
ing on the dock,” £500 for “ cash balance "’ & £500 | 
for ‘‘ stores on hand ”’ & also a deduction of 4s. in | 
the pound for rates & taxes on the gross rateable | 
value of the dock :—Held: (1) the deductions for | 
direction & watching & for cash balance ought not | 
to be allowed; (2) the deduction for the steam- ' 
boat was not allowable while it was used only for | 
the work of constructing the dock; but, if it | 
became necessary for permanent. use in removing | 
silt, it would be a deduction in future rates; 
(3) the deduction in respect of stores on hand ouglit. 
to be allowed; (4) the allowance in respect. of 
rates & taxes should be upon the net rateable 
value of the property, after the rates & taxes 
themselves have been deducted.— TYNE IMPROVE- 
MENT COMRS. 1. CHIRTON OVERSEERS (1802), J2 
L. J. M. C. 192; 28 J. P. 1953 sub nom. Qh. rv. 
TYNE IMPROVEMENT Comrs., 6.1L. T. 480. 

1007. ---- .J—Lonpon & INDIA Docks Joixr 
COMMITTEE vt. STEPNEY UNION, POPLAR UNION & 
St. GEORGE'’S-IN-THE-KHast, No. 989, ante. 

1008. Machinery—-Attached to freehold & essen- 
tial to works.|-——R. v. SoUTHAMITON Dock Co., 
No. 741, ante. 


—_— fee ew ae 


1009. - --— Dredging plant.|}-—-Lonpon & INDIA | 
Docks JoInr COMMITTER v. STEPNEY UNION, | 
PopLarn Union & St. GEORGE'S-IN-THE-EaArtT, . 


No. O89, ante. ; 

1010. Rates & taxes- Income tax payable by | 
tenant on net profits. - H.r. SocTHamrron Dock 
Co., Ne. 741, ante. 

1011. -- --.0-- TyNk  DMPROVEMENT 
CHIRTON OVERSEERS, No. 1006, ante. 

1012. Expenses of steamboat.'-- 'TyNe IMpKoveE- 
MENT COMERS. v. CHIRTON OVERSEERS, No. 1006 
ante. 

1013. ---.-..- R. vw. 

No. 741, anie. 

1014. Watching expenses.'- Tne IMrrove- 
MENT COMES. v. CHIRTON OVERSEERS, No. 1006, 
ante. 

1015. Cash & stores In hand., TYNE IMpROVE- 
MENT COMRS. v. CHIRTON OVERSEERS, No. 1006, 
ante. 

1016. Tenant’s profits.,--— Applts. are incor- 
porated by certain Acts under which they hold 
docks & other property connected with the 
docks, & they are authorised to levy dock rates 
& duties from the owners of vessels & goods 
for the privilege of using the docks, & they are | 
bound to apply the dock rates & all money received , 
by them from the dock propery according to the . 
directions of the Acts. There are no sharcholders, | 
& no person derives any personal advantage or 
emolument whatsoever from the money received 
by applta.; & all the rates are appropriated in 
payment of all expenses & charges of collecting - 
the rates, & the several other purposes specified | 
in the Acts, & the residue in repaying moncy | 
borrowed. apie having been rated to the ! 

r rate :—Held: applts. were not entitled, in 
addition to the cost of collecting the rates, to a 
deduction for tenant’s profite. | 

Though the profite which may be reasonably 
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expected to arise from a business ne doubt form 
an clement in estimating the enhanced value of 
the occupation of the premiaes, the actual profits 
made do not form any clement, except in so far 
as they afford evidence of what might be reason- 
ably expected (BLACKRURN, J.).- MERSEY Docks 
v. LIVERPOOL OVERSEEKS (1878), L. RR. Qo OB. 
84 ° 43 L.. AP M. (, a ; shy) 1. T. 454 > os d's }, 21 4 
22 W. RR. 184, 

Annotations >-~Consd, Dodds ¢. South Shichla Asemt. Com,, 

1895) 2 Q. HK. 233. Apld. Cartwright ¢. Sculcuates 

Bion, JOG. ALC, 150. Overd Port at London Autharity 

e. Oreet Union Assint. Com. (ie) A.C. 27a. Refd on. 

«1. & N.W. Ry. 874), LR. QB 18d St. Asaph 

(Dean & Chapter) ve. Llanchadadr-yn-Mochinant Over. 

aeers, {2NN7) 1 Q. WB Sth: 7. OR. Comers. ¢. Mtawllliam, 

1913) 2 K. B. oES4€:) Metropolftan Water Roant ¢. 

fetropalitan: Horough of St. Marytcbone Assit. Com., 

{N23} 9 K. H&G, 

1017. ~ The Porto ef London Authority 
was a body corporate established by the Port. of 
London Act. 1908S (¢. G8), for the purpose of 
administering, presers ing A iproving the port of 
London. By the Act the undertakings of certain 
existing dock cos, were transferred, to this body 
in exchange for the issue of various clauses of a 
stock, & it had the same powers of taking dues 
from vessels using the docks as the outgoing cos, 
The Act also provided for the application of the 
receipts of the Port: Authority Ino payment of 
( ) working expenses, (4) interest on the various 
classes of port xtock A on any other loatis raised 
by the Port Authority, (c) all sume required by 
the Act to be paid (i) into a sinking op redempthon 
fund, (ii) into a rewerve fund created ty the Act; 
& it directed that the ultimate balanes should be 


applicable for the benefit of the port as the Port 


Authority might determine, Upon am appeal 

against a rate made upon the Port: Authority in 

respeet of a hereditament which formed part of 
the undertaking of one of the outgemy cos., 
quarter sessions, in fing the rateable value of the 

hereditament on the basis of the rent whieh a 

hypothetical tenant aight be reasonably expected 

to pay for it, made no allowance for tenant's 
profits bevond allowing interesf on the capital 
ciuployed, conceiving that they were precluded by 
law from so doing by Meracy Docha vo Liverpool 

Overacera, No. 1016, antes Held: quarter caeloun 

were not prechided by Jaw from making an 

allowance for tenant's profits. Por or LaNxnpon 

AUTHORITY tv. OnsETE UNION ASSESSMENT CoM- 

MITTEF, [1020] A. ©. 278; 80 7, J. KOE. ABD 

1292 J. 7. 722: 8450 P80; SOT E.R. 24: 18 

LG. R. 158s 2B. RA. 709, Hb. 

Annotations: --Ratd. Poplar Await. Com, 1, Hoborta, (1022) 
2 ALC. 93: Metropolitan Water Board r. Nt. Marylebone 
Metropolitan Borough Awamt, Com, (1024) 1 KK. Jt at. 
Kingston Union Ansint. Com. ce. Metropolitan Water 
Hoard, (1926) A. C. 331; Slaytor cr. Newcaatle-upon 
Tyne Axatnt. fiom, (9926) 1K. . 172. 

1018. Rebates to shipowners... Laonvon & ENDIA 
Docks JoNT COMMITTEE +. STEPNEY UNION, 
PorLtat Usion & St. GrOROK's-IN-THE-EAST, 
No. 089, ante. 

1019. Superannuation allowances.; Jainpon & 
InpIA Docks JOINT COMMITTEE or. STEPNEY 
Unston, Pornan Union & ST. GRORGE'S-IN-THE- 
East, No. 089, ante. 

1020. - Payable by one of two amalgamating 
companies... Lonpon & [NDIA Docks +. PorLAn 
Uniox, No. 1003, ante. 

1021. Rent -.-Payable by one of two amalgamating 
companies.}-——Loxvon & Inpia Docks v. POPLAR 


Union, No. 1003, ante. 


be ARREARS An GOI 


1016 i. Tenant's Houwren’s ; TRUsTegs vr. AYR Asmmmacn (1894), ° (1007) SOC. 7515) 44 Bo. ML. Ht. 446; 
e. ARGYLL | ‘as (1562), | 21 ci Wa of Mews.) 807: 31 Be. LL. | 146 8. 8. 930.- BOOT. 

6 R. ase of Beas.) 36; 19 Be. L. 796: 28. L. T. 47.—000T. 1016 iv, -—-.}--CL rps NavigaTion 

692. , 1016 if. ——-.}-—-Lerrn Hannocn & © TRUSTERA ¢. LAK ANASHIEE AAREANOK, 
Comms. ¢. Lerrn Asspseon, . 11910] 8. C. 646.- SCOT. 


1016 i. ——.}— ATR Hampour | Docks 
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Sect. 2.---Special classes of property: Sub-secl. 5, ; UNION, 


C.; aub-sect. 6, A., B. & C.) 


1022. Maintenance & repair—How calculated. |- 
MANCHESTER Suir CANAL Co. v. SaLrorp & 
PENDLETON TOWNSHIPS OVERSEERS, No. 082, ante. 

1023. Dredging—-How calculated.]— MANCHESTER 
SHip CANAL Co. v. SALFORD & PENDLETON TOWN- 
SHIPS OVERSERRA, No. 982, ane. 


Sup-secT. 6.—LICENSED PROPERTY. 
A. In General. 

See, now, Rating & Valuation Act, 1925 (c. 90), 
a. 22, Sched. IL., Part I. 

1024. General rule —Rateability based on exist- 
ence of licence.|-——By the special Act of a water co. 
it was provided that water should be supplied for 
domestic purposes by the co. at a rate per cent. 
upon the annual value of the dwelling-house or 
other place supplied, that a supply of water for 
domestic purposes should not include a supply 
of water for, among other things, any trade or 
manufacture or business requiring an extra supply 
of water, & that the co. might furnish water 
for other than domestic purposes on such terms as 
might be agreed on between the co. & the con- 
sumor, The co, aupplied water for domestic pur- 

ose8 to a house occupicd as a licensed public- 

iouse. The eo. contended that the annual value 
of the premises as a licensed public-house should 
be taken as the basis of the water rate payable in 
respect of such supply, & therefore the fact of the 
edicts being licensed, & # premium which had 
con paid for the lease of the premises 18 a public- 
house, ought to be taken into consideration in 
fixing the value. The occupier contended that 
auch water rate should be based upon the value of 
the premises for domestic purposes only :—Tleld : 
the contention of the co. was correct. -WrEst 
MItppLesex WATERWORKS Co, 1, COLEMAN, COLE- 
MAN t. Wes MIDDLESEX WATERWORKS CO, 
(1885), 1 Q. B.D. 6203 54 Ld. MLC. 705 52 
11.578; 405. PSs 83 WL R65: PTL R. 
294, 1D. 0. 
Annolation:- Refd. Grand Junction Waterworks Co. ¢. 

Daview, {US97) 2 Q. HB. 300. 

1025. -- +] -In assessing the value of a 
licensed public-house for the poor rate the existence 
of the Heense & the amount of the trade which can 
be & has actually been carried on there are ele- 
mente to be considered in order to arrive at the 
rent ato which the house inay reasonably be 
expected to let. Evidence of these facts is always 
adtaiasible, & may be necessary where the ordinary 
evidence of market value by comparison with 
other public-houses is not. to be had. Evidence 
of profits made is also admissible, but an inquiry 
into protits should be avoided where possible, 
because it is regarded ag inquisitorial & oppressive. 
Theae are not rules of law tut matters of practice 
& common senae, & it is not expedient to lay down 
rules about them. —-CARTWRIGHT ¢. SCULCOATES 


PART 11. SECT. 2, SUB-BSECT. 6.-—A. 
1087 1. Profts.)--MAXWRLu v. Gata- 
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| SHIRK AsskawoR, (1913) 8. C. 774. — 
scot. 


RATES AND RATING. 


[1900] A. ©. 150; 69 L. J. Q. B. 403; 82 
L. T. 157; 64 J. P. 229; 48 W. R. 3804; Ryde 
& K. Rat. App. 167; sub nom. CARTWHIGHT v. 
ScULCOATES UNION, WILFORD v. SAME, WALSH 
v. SAME, ROBINSON v. SAME, 16 T. I. R. 238, C. A. 
Annotations :---Consd. Parr v. Leigh Union (1905), 1 Konst. 
Nat. App. 211; HK. v. Sho tch Assmt. Com., Ex p. 
Morgan, [1910] 2 K. B. 859; Roberta v. Poplar Assmt, 
Com., [1922] 1K. B. 25. Refd. Camberwell Assmt. Com. 
ve. Ellis (1900), 83 L. T. 201: Mersey Docks & Harbour 
Board v, Birkenhead Assmt. Com., a! Q. B. 143; 
Re Uu. N. Ry. & Edmonton Union & Hornsey Parish 


: nion 
Assmt., Com. (1905), 69 J. P. 179; Ipswich Gas 4 a 
Port 


Co. ». Ipswich Union (1907), 2 Konst. Rat. App. 

I. R. Comrs. vo. Fitzwilliam, (1913) 1 K. B. 184; 

of London Authority v, Orsett. Union Assmt. Com., [1919] 

A are ke : Coman v. Rotunda Hospital, Dublin, [1921] 

1026. Enhanced value of premises—Proximity of 
new railway station.; PURCHASE v. WANDSWORTH 
& CLAPHAM UNION ASSESSMENT COMMITTEE (1878), 
Ryde, Rat. App. (1871-85) 218. 

1027. Profits.| — Cartwhicht v. SCULCOATES 
Unton, No. 1025, ante. 

1028. Increase of license duty.!—The heavy 
increase in the duty imposed by Finance (1909- 
1910) Act, 1910 (c. 8), upon licensed premises in 
the metropolis :-- Held: to be primd facie evidence 
ef reduction in valne within Valuation (Metro- 
polis) Act, 1869 (c. 69), s. 47, so as to entitle the 
tenant, if default is made by the overreers in 
sending a provisional list: to the assessment com- 
mittee pursuant to sub-sect. 1, to require the 
assessment cominittee to appoint a person to 
make such a list pursuant to sub-sect. 2 of that 
sect.--R. v. SHOREDITCH ASSESSMENT COMMITTER, 
Bae p. MORGAN, (1910) 2 K. B. 8505 801. 7. KB. 
185; 103 4. PR. 262; Ti J.P. 3801; 26 TT. LR. 
663; 8 L. G. R. T7445 Konst. & W. Rat. App. 
203, C. A. 

Annotations :--Apld. Jones v. West) Derby Union (1912), 
75 J. P. 375, Consd. R. oe. Edington Assmt. Com., Ba p. 
LL. G. C., (14) 3 K. BR. 48t.) Apld. Port of London 
Authority v. Orsett Union Asamt. Com,, (L019) LK. B. 
&4. Refd. Wrigglesworth v. R. (19t0), 104 L. T. 4938; 

lL. C. CG. te. Shoreditch B.C. (1911), 105 L. T. 5154 

Parrish «. Hackney Corpn., ey 1 K. B. 669; IT. R. 

Comrs, «. Fitzwillfam, (1913) 1 K. 2B. 18. 

1029. - Increase prospective at time of valua- 
tion.|-~--The imposition of extra licence duties by 
Finance (1909 -1910) Act, 1910 (c. 8), is a matter 
which affects the rent obtainable for licensed 
premises, & must. accordingly be taken into con- 
sideration in determining the rateable value of such 
premises, The Finance (1000-1910) Act, 1910, 
did not receive the Royal Assent until Apr. 29, 
110, & the extra license duties imposed by the 
Act were not payable until July, 1910 :--Held : 
nevertheless, that the probability of the Act being 
aa was n matter to be taken into considera- 
ion in ascertaining the rateable value of licensed 
premises for the purposes of a rate made on Apr. I, 
1910.—JoNnES (JosEepH) & Co. v2 Wrst DERBY 
Unton (1911), 75 J. P. 375; Konst. & W. Rat. 
App. 49. 

1030. Effect of Increase of Rent & Mortgage 
Interest (Restrictions) Act, 1920 (c. 17).: —PoPrLaR 
METROPOLITAN Boroven ASSESSMENT COMMITTEE 
v. RoBerTs, No. 608, ante. 
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Bines en Tibi) rc 639... to premiaca being f J—Tooner’s, | REINHARDT & CLINTON (1913), 24 

acorT. Lrp. v. VaLUVER-GRNERAL, (1925) A.C. | -O. W. RR. 9105) 4 0. WL IN. 1607; 12 
. i 439; 25.8. RLN.S. W. 7S; 42.N, 8. D.L. R. 851.—CAN, 

1088 I. Hag of license duty} W.W.N. 24.—-AUS. (ok RITZBCRG 


. EvINRURGH Agamasonr, 
©. 918.—-800T. 


1088 ii. —-~-.]-—-MAaRK ¢. EpinaUnon 
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.}~-PIKTenwa 
Corp. ¢. Socta ArricaNn BREWERIRG, 


era—IW hen 
aca Lrp., (1911} App. D. 501.—S. AF. 


Dine the value 


vf hotel property in pices which have t. Jtnte bushes of 
Assxseor, Soorr v. EDINBURGH AS- passed You! optio® ~~ bye-lawa, 9 the capacity.}—{n the case of untet . 
wnaon, (1911) 8. C 074.—800T. agecrntnent mae te piste at what lerics it ia a lawful mode of ascertaining 
1086 itl, --—--—-.J)~ Putuir oe. Kuain- these propertica wold ecll for, at the the annual value to fix a rate per 


Part II.—Basis oF ASSESSMENT. 


1031. Deductions allowable—License duties.) -—— 
In estimating the rateable value of fully-licensed 
premises the amount of the annual charge imposed 
In respect of the premises under Licensing Act, 
1904 (c. 23), s. 3, cannot be deducted, the charge 
not being an expense necessary to maintain the 
premises in a state to command the rent thereof 
within Parochial Assessments Act, 1836 (c. 96), 
8. 1.—WADDLE v. SUNDERLAND Union, [1908] 
1 K. B. 642; 77 L. J. K. B. 509; 98 L. T. 200 | 
72 53. P. 09; 24 T. L. R. 259; 52 Sol. Jo. 223; 
6L. G. R. 415; 2 Konst. Rat. App. 506, C. A.; 
affg., [1906] 2 K. B. 899, D. ¢€. 


Annotations :—Refd. Newport Union v. Stead, Newport 
Union o. Green, [1907] 2 K 


. B. 460; White e«. South 
Stoneham Asamt. Com., (1915) 1 K. B. 103. 


Requisite value for grant of license.| --See IN- 
TOXICATING Liquors, Vol. XXX., pp. 21, 25, 26, 
Nous. 120, 131, 165-172. 


B. Rent and Premium. 

See, now, Rating & Valuation Act, 1925 (c. 90), 
8. 22, Sched. II., Part. IT. 

1082. Rent.;—On an appeal against. a decision 
under Parochial Assessments Act, 1836 (c. 96), of 
justices in special sessions, decided, that, nothing 
being shown to the contrary, the rent of « public- 
house, occupied under a brewer, is the fair annual 
value, though such house occupied differently, or 
in another character, might. under these cireum- 
stances, be worth a=ohigher  rent.--WILSDEN, 
MIDDLESEX (CHURCHWARDENS, ETC.) t. OQDELL 
(1438), 2 J. PL 300. 





1033. /I—Dopps v. SouTH SHIELDS Poor 
LAW UNION ASSESSMENT COMMITTER, No. 1041, 
post, 

1034. -—- Part In place of goodwill.: -Mtra- 


COCK v. HOLBORN UNION ASSESRMENT COMMITTEE. *! 
' situated ina town where there were other public- 


(1871), Ryde, Rat. App. (1871-85), 45. 


1035. --— Army canteen-- Rent plus annual | 0 
Comittee desired to prove, by cross-oxamination of 


payment for privilege.-——A cantecn in’ barracks 
demised to B. by the barrack board for a year, at 
arent of £15 for the canteen & buildings, & also 


ee 
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Apld. Roe. L. & 8. W. Ry. (1842 Dietd. ht. 


} 1 Q. BR. S38, 
¢. Morrivon (1852). 83 L. J. M,C. fa. * 
Monkwearmouth Shere Overrcers aaa Pe oe eet 3. 
~ Pearson_t. Holborn Union Asst. Com., £1893) 
1 Q. B. 389, ~ Rav. Mersey & Iewell Navigation Co. 
1829), 4 Man. & Ry. K. B. 84: BR. ¢. Liverpool Exehbar 
peictore (1834), 1 Ad. & El. 465; ‘Bedfordshire JJ. 
t, Bedford Improvement Comr., Redfordahire JJ. pv, 
St. Paul Overseers, Bodford Union c. Bedford Improvement 
Comm., Bedford Infirmary ¢. Bedford Improvemont Compa. 
sional at L. J. M.C. 224: BR e, Thurlstone (1859), 8 Jur. 
N. 8. 820; Roe L. & NW. Ry. (1874), 28 Lb. Po: 
Cartwright ¢, Sculcoates Union (1900), 82 L. T. 157. 


-—-- Effect of tying covenants.;- See Sub-sect. 6, 
D., posi, 

1036. Premium.’ -Lyox ¢. Crry oF Loxnos 
UNION ASSESAMENT COMMITTEE (ISST), Ryde, Rat. 
App. (1871-85), 230. ; 

1087, ——~-.)- -CROFTS t. ST. Saviour's Union 
ASSESSMENT COMMITTER (1881), Kyde, Rat. App. 
(IS71-85) 205. 


1038. --- 2 Wet Mippiesix Water’ oRKS 
Co. or. COLEMAN, COLEMAN t. Wrst MIDDLESEX 


WATERWORKS Co., Now 1024, ane. 

1039. -  -.) - ‘The premium paid by the lessee 
of a public-house must be taken into account in 
estimating the rateable value. Ques what pro- 
portion of the premium is to be attributed to pood- 
will, - Minna r. St. OLAVE'’S UNION (ESSU), Ryde, 
Rat. App. (1886-80), S84, 

1040, - Where £28,000 had been pald ans 
ae on the transfer of Che lease of a public- 
rouse, A half (his sam bad been Caken into account 
in Valuing the house, Che et. upheld the assessment, 
- Rick «. Sr. Many, LamMBerin (2800), Ryde & RK, 
Rat, App. 1. 


e ° ) 


C. Amount of Trade. 


1041. Whether matters for consideration.; 
On appeal against the valuation of a public houre, 


houses af aasinilar character, the assessment con 


oapplt.’s witness & by otherevidence, what were the 


aserage weekly takings : 


the further sum of £010 for the privilege of using - 
the same as a canteen, & selling therein provisions . 


& liquors, ctc., usually suld by sutlers, with power 


of distress for the aggregate sum, was held to be | He 


one entire rent for the canteen; & therefore B. 
was held rateable to the relief Cf the poor as 
occupier of the cantcen, in respect of the £525 
aggregate rent, & not merely in respect of the £15, 
~-R. ve BRADFORD (1815), 4 M. & S. 317; 
EB. RB. 852. 

Annotations :-—Distd. KR. rv. Coke (1826), 5 


2 ere Se Sep ee en . wee ee 


bushel of mashing capacit a ee a 


t. ARGYLL ASMESSOR (1 jan} 12 (('t. of Sess.) O40; 
(Ct. of Sega.) 919; 22 Sc. L. HH, 6UB.--- | SCOT. 
SCOT. 1034 fi. 


a. Whether valuation of other disil- | 
leries & licenaed premises in county.)—_; 
ARGYLLSHIRE AmskaSOR v. ISLAY Dra- | 
TILLERY Co., Lip. (1884), FL HR. (Ct. 
of Seas.) 841; 21 Sc. L. KR. 563.—8C0T. 

bo CRAWFORD ¢. HADDING- 
TONSHIRE AASESBOR (1896), 23 BR. (Ct. 
of Seas.) 625; 38. L. T. 278. ~ 
G. - -.}-NOBLe v. LEITH ASAEH- | 
SOR (1499). 1 F. (Ct. of Seas.) 5845 368. 
Sc. L. KH. 599.— 8COT. 

ad. -—~-.] —Haacarktr vc. Lerrn As- 
Staion, (1012) 8. C. 744.—8COT. 


PART IL. SECT. 2, SUB-SECT. 6.—B. 


1034 i. Hrnt— Part in place of yood- | 
will.}—The sum paid by a tenant of a ; 
public-honse to the landlord at the ; 
outeet of the lease in the name of goad- ; 
will is “ a consideration other than the | 
rent & the assewmor ia net bound in | 
that case to take the rent as the yearly | 
vatue of the subject.-- Decamonn, 
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LINu AS#EABOK dicaldt 
Sees.) 840; 29 Se. L. 
e. Application of local knnriedgr of 
asacsgors.j}—The lease of a public-howun 
took the tenant Vound “to carry cut 
any alterations or improvementa which 
the HMoensing authority may fram tline 
SCOT. | to time require ty be 
at hin own expetme:-- |; 
tiun coustifuted a 
other than the rent 
incapable of being cet imated fn gud ae 
& consequently 
valuation CotnmiJtteo were justified tn 
ad ing the rent atipulated in thu 
leane altogether, & in fixing the aunual 
to their persoual know- 
wtiable valuo of such 
roperty in tho Incality.~-ANGCs wv. - 
Ass 
>; FF. (C8. of Mens.) O81; 42 Se. 


{f. Curtailment of howra.j— The cur: 
taiinent of the hours during which 


Held: one there waa 
nothing exceptional in the case of a publie-house 
moosituated, the ordinary mode of arriving at tha 
rateable value should be adapted, & the evidences 
was inadtnissible,  Donps t Sour Seip Poot 
UNION Asakae MENT ComMitren, [PSHo} 2 
QB. 18S 61. FQ. dB. 50K 5 721 PT. 454 OD 
J.P. ibe: 2 WO 58253 TEP. LR. Tey 30 
Sol. Jo. 4675 14 4nd, A, 
Annudationa:- Expld. Cartwright) o¢. Sculeouten Union, 
1900} A.C. 150, Dbtd. Marr ec. Leigh Vonien (£905), | 


Const. Rat. App. 211. Reta. Uradford-on Avon Asani, 
Com. e. White, (1808) 2Q. 18. 65905 te 1.0. Cl & Cy of 


' dieenaed preniuesace may be open intro: 
‘duced by Temperance (Scotland) Act 
: FOES, did nat per ae catabliah a priind 
| faric enw for matuetion of the valuation 
‘of a publicchouse, oc threw upon the 

axscwor the onua of proving that the 
! annual letting value of Ube premiacs 
had not been dimininbed.  MaAxweas 
r, GALABUIEIA Asskenon, (1005) 8. C. 
76 oe iat sCOoT. 


PART Il. SECT. 2, SUS-SECT. 4. --C. 


10461 1. bi Aether matters for consutera- 
> fian.} —A puliile-bouse wan let on jeass 
at a certain rent, & tho teuant wae ales 
bound ta take part of bia supplies of 
wine, spirite & beer fron firma to which 
the landlord was a partner, ” but that 
only eo loug aa the aald goods are of 
seml Quelity & are sappiied at the most 
favourable current prices, & in the 
usted trade terme”. field:  Ubie 
obligation forised a consideration 
other than the mut, which displaced 
; the rent in the lease altogether as & 
| criterion of annual value, & the ° 
j trates had rightly ascertains’ that 
loalue hy rneerenoe tu tho reute of 


™,,. Ls. i. St 
.) ~Heouuar. s cun- 
iW Ht. (Ct. of 
{. G25.-- SCOT. 


—— + 


e upon the 


that t 


(1905), a3 
. 1. 409; 
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Sect. 2.— | seen classes of 
C; & “3 sub-sect. q, A 


London Brewery Co., [1898] 1 Q. B. 387 ; seo | Docks 
Harbour Board v. Birkenhead Assmt. Com., (1900) 1 


one : Sub-sect. 6, 


1042. “ne o}] ——- CARTWRIGHT v. SCULCOATES 
UNION, No. 10265, ante. 
1043. ——— Evidence of receipts & expenditure-— 


Whether both allowable.}—(1) In valuing a public- 
house, the ct. will receive evidence of a decline in 
receipts, but not of the expenditure incurred. 

(2) The rent reserved in a“ tied ’’ lease is not a 
measure of rateable value.—UNDERWOOD v. ST. 
JOHN, HAMPATEAD (1901), Ryde & K. Rat. App. 46. 

; _ ~~ J—In an appeal against 
the valuation of a ‘ tied ”’ public-house, evidence 
of the gross receipts earned in the house was given 
by applt.. who also tendered evidence of the 
expenses incurred in carning the receipts. Quarter 
sessions refused to admit the evidence of expenses, 
& fixed the rateable value at a sum equal to 10 per 
cent. of the gross receipta:—Held: quarter 
sCKKIONM Were Wrong in rejecting the evidence of 
expenses; but the Div. Ct. expressly refrained 
from saying what weight should be given to this 
evidence. —~-PARR vv. Liiayu UNton (1905), 1 Konst. 
Jtat. App. 211. 

1045, -~----- Betterment charges----Separate valua- 
tion of site & site & bulldings.] ---/’e LONDON 
COUNTY COUNCIL & Crry OF LONDON BREWERY 
Co., No. 1049, post. 

1046 Evidence of takings-— Whether compel- 
lable.|- In connection with an appeal against a 
rate with respect to oa beerhouse, appt. had 
declined to furnish the assessment committee 
With the figures of lis takings or to produce his 
hooks, He did not give evidence at the hearin 
of the appeal. Resps, admitted that they coul 
not compel pp lt to give evidence of his takings 
or to produce his books 3 but commented on the 
absence of applt. from the witness-box., The ct. 
allowed the appeal.— -Smiritv. West HAM UNION 
(1010), Konst. & W. Rat. App. 1G. 


ten at ere eee Ome ae 


D.“ Tying” Covenants. 

1047. Whether matter for consideration— Rating 
of brewery with tied houses.|—A., being the owner 
of a brewery & also of thirty-three public-houses, 
not all situated in the same township as the 
brewery, domised to H., the brewery together with 
the goodwill & trade of the public-hounes for 
seventeen years; 1B. yielding & paying for & in 
respect of the brewery £300, & for & in reapect. of 
the goodwill & trade of the public-houses £150. 
B. occupied the brewery & under the contract. 
contained in this lease, was enabled to compel the 
leasces Of the several public-houses to purchase 
their becr at the brewery ; & it would have been a 
breach of the contract between L. & A. if their 
custom had been diverted elaewhere. The public- 
houses, in consequence of this agreement, fetched 
loss rent than they would have done if the occupiers 
had been free to get their supplies where they 
would & the advantage of their compelled custom 
to the occupier of the brewery was worth £150 a 

‘ear. On a case reserved, stating the above facts, 
he question being whether the occupant of the 
brewery was to be rated to tho relief of the poor 
on the value of the brewery as enhanced by this 
mivantage or not :-—Held : he was properly rated 
on the enhanced value, it being an advantage 
connected with the occupation, which would be 
nimilar premisoa, 


& hy forming their | 
uwn judgment aa to the probate gent | BOR cteee. 1 
which the publio-house would fete in | Sc. L. 2H. 600 


— eee oe mana 


pete meena en ware 


open market.— ANNAN vt. LEITH 
FF. (Ct. of Seas.) 538 
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taken into calculation by a tenant in estimating 

the annual rent; & it was not material that the 

origin of this advantage was in a personal contract. 

—ALLISON v. MONKWEARMOUTH SHORE OVERSEERS 

(1854),4 E.& B.18; 283 L.J.M.C.177; 18 Jur. 

1075; 119 E. R. 6; sub nom. R. v. ALLISON, 2 

CL. R. 1544; 23 L. T. O. 8S, 232; 18 J. P. 438; 

2 W. Kt. 592. 

Annotations :—Distd. Sunderland Overseers ». Sunderland 
Unton (1865), 18 C. B. N. 8. 531. Consd. R. o L. & 
N. W. Ry. (1874), L. R. 9 Q. B. 134. Befd. Lewis e. 
Swansea Overseers, etc, (1855), 1 Jur. N. 8. 1108; R, ». 
Thurlstone (1859), 5 Jur. N. S. 820; R. ©. Holme Reser- 
volrs (1863), 28 J. P. 165; Ipswich Dock Comrs, v. St. 
Peter, Ipswich Overseers (41868), 7 B. & & 310; KR. ov. 
Lapley Overseers (1868), 9 B. & S. 568, 

1048. —-- ~--- .|-—The owner of a brewery was 
possessed of several public-houses, some in the 
same parish as the brewery & some not. The 
tenants of the public-houses paid a rent less than 
the value of the houses, but contracted with the 
owner of the brewery to take all their malt liquors 
from the brewery :-—Held: the rateable value of 
the brewery or of the public-houses was not 
affected by these contracts.---SUNDERLAND OVER- 
SEERS Vv. SUNDERLAND Unton (1865), 18 C. BL N.S. 
6313; 341. 5. M. 0. 121; 13 1. T. 239; 11 Jur. 
N.S. 6883 15 W. R. 0433 144 E.R. 551. 
Annotations :-~-Reid. Ipswich Duck Comrs. o. St. Peter, 

Ipswich, Overscers (1866), 7 B. & 8, 310; Rev. Battle 

Union (1866), Lh. hk. 2 Q BL: Row Le & N. W. : 

(1874), L. R.9 Q. B. 134, West Middlesex Waterwor 

Co. «. Coleman, Coleman «. West Middlesex Waterworks 

Clo. (1885), 14 Q. 2B. D. 5293) Bradford-on-Avon Assint, 

Com, rv, White, (1898) 2 Q. 1B. 630; Poplar Assnt. Com. 

v. Roberts, (1922) 2 ALCL 93. 

1049. - - Betterment charges~-Separate 
valuation of site, site & building, & interest of 
owner.|---By the London County Council (Tower 
Bridge Southern Approach) Act, 1895 (c. exxx), 

rovision was made for a charge to be made on 
ands which would be increased in value by the 
proposed improvement, & for an initial valuation 
of such lands. By sect. 36, in making such valua- 
tion the valucr shall separately distinguish «& 
assess in each case the value of the land apart 
from that of any existing buildings thereon, & 
shall also valuc the land & buildings as a whole, 

& shall not take into consideration any increased 

value accruing or supposed to accrue to such land 

or buildings from or in consequence of the improve- 
ment, but shall only take into consideration the 
value independently of the improvement, & as if 
the improvement. had not been contemplated. 
The valuer shall also separately value the interest 
of the owner uf any such lands, & the interest of 
every lessee of any such lands, for a term having 
not less than twenty-one years unexpired at the 
date of the valuation, excluding from cach such 
valuation any trade interest. In making an initial 
valuation of a tied public-house :-—Held: (1) in 
Valuing the land apart from the buildings thereon, 
the valuer might not take into consideration either 
the takings & payments of the public-house, nor 
the fact that it was tied ; (2) in valuing the land & 
buildings as a whole, evidence of the takings & 
payments should not be admitted even for the 
pu of testing the evidence of witnesses, & 
that on this head the fact that the house was tied 
was immaterial; (3) in valuing the interests of the 
owner & lessees, the tying covenant must be taken 
into considerati LonDON CocNntTY COUNCIL 


— ne 


onu.~— 
& Crry or Lonpon Brewery Co., [1898] 1 Q. B. 
887; 67 L. J. Q. B. 882; 770. T. 403; 46 WLR. 
172; 14 T. L. R. 00; 42 Sol. Jo. SLs) aub nom. 


Asam: ~j}—Usenk -. Eptxs- 
¢;: 36 om, (t811j S. Cc. 918.-— 


Part 11.—Basis 


Lonpon Country Counci, v. Crry of LONDON 
BREWERY Co., 61 J. P. 808. 

1050. —-— Rating of public-house.}|—-SuNDER- 
LAND OVERSEERS v. SUNDERLAND UNION, No. 
1048, ante. 

1051. -.—- -—---.}—In valuing a public-house, 
tied for all liquors, on the basis of the trade done 
in the last year before the making of the valuation 
list, applt. called evidence to prove that nothing 
should be added to the gross profit in respect of 
the tie on wines & spirits, & claimed an allowance 
of 15 per cent. on tenant’s capital. Resps. claimed 
to add for the tie 15 per cent. on all payments, & 
allowed 6 per cent. only on tenant's capital. The 
ct. reduced the assessment appealed against.—- 
HARDING v. LAMBETH ASSESSMENT COMMITTEE 
(1911), Konst. & W. Rat. App. 62. 

1052. ----- ---- - Competition amongst brewers 
for tenancy—-Intention to sub-let as tied house.]}- 
In assessing a licensed public-house to the poor 
rate, the fact that there is a great competition 
amongst brewers in the district to obtain the 
tenancy of such houses in order to sub-let them as 
tied houses ought not to be excluded from = con- 
sideration so far as it shows the existence of sueh 
a demand as would necessarily increase the rent at 
which the premises might reasonably be expected 
to let, whether to brewers or others, on a tenancy 
from year to year; but the gross estimated rental 


ought not to be fixed at the specia) sum, in excess 


of the annual value obtainable in the market, which 
a brewer might. be willing to give on the considera- 
tion, personal to himself, that he could make large 
profits by sub-letting the house as a tied house.- - 
BRADFORD-UN-AVON ANSESSMENT COMMITTEE ft". 
WHuitE, [1808] 2 Q. B. 6303) anb nent Wrirrk cv. 
BRADFORD-ON- AVON ASSESSMENT COMMITTEE, 67 
L. J. Q. B. 6483, 78 LT. Tos 62.06. PL O88, AO 
W.R. 608; 24 To. R. £473 42 Sel. fo. 40, Dn. 
winnodadions 3-- ned, Walker ¢. Brisley, Grinter « Flemin 

(1900), 69 L. J. Q. BH. 475. Ellis ©. Cainberwell 

Asamt. Com, (1900) 1 Q. Bo 683 0 Trasnan, Hanbury, 
Buxton er. 1. RR. Comra, (2912) 3 WK. B. 377, 


1053. —- - Special rent offered to enable 


TON em ee ce oe eres so 


we ee 


OF ASSESSMENT. 567 
(1827), 6 B. & C. 277; 9 Dow. & Ry. K. B. 338; 
4 Dow. & Ry. M. C. 348; 5 1. J. OS. M. OG. 47; 
pratt, 18; are E. R. 455. 
notations -—Apld. R. v. 
Man. & Ry. raat 1.” Cont 
ga 6 App. Cas. 313. 
_ & Ad. 61. 

1057. -- - - Tenancy from year (to year: -~ 
Distinct from valuation on machinery.|-— A colliery, 
the pumping engines of which only were at work, & 
which appeared to be a hopeless Joss, was assessed 
to the relief of the poor ata rate calewlated upon 
the land & machinery asa going concern, having 
@ prospective value:- Held: the Jand must be 
rated at its value to a tenant for year to year, & 
the machinery at its value independently of the 
land.—Tyxk CoaAL Co. v. WaL.senb Panisit 
OVERSEERS (1877), 46 1. J. M,C. 1855 35 7, 7. 
8643; 41 J.P. 3875. 

Annotation :--Refd. Bootle Overseers ro Liverpool Ware 
houalng Co., Same er. Webster (0b), Sool. Tho 

1058. - For coming year. An aascns- 
ment committee, acting in accordance with a 
practice which had always existed in the union, 
assessed the collieries ino one of the parishes: by 
ascertaining their net annual vale upon (he baaia 
of the actual output of coal during the previous 
twelve months. Owing to strikes there had been 
no output of coal during four of the previous Cwelve 
months, ‘The county council, far the purposes of 
the county rate basis & of the rate made thereon, 
refused to follow Che prevailing practice, & assessed 
the collieries at a larger sum. On appeal by the 
overseers against the county rate basin & the rate 
tnade thereon, quarter sessions held) that the 
practice of taking Che actual out pat forthe previous 
twelve months should have been folluawed, & Chat 
the values of the collierios as found by the assons- 


water Trustees (1829), 4 
- Coltness Iron Co, «, Black 
d. R. ¢. Adames (1832), $ 


‘ment committee onght to be substituted in’ the 


ASSESSMENT COMMITTEE t. WHITE, No. L052, ante, » 


1054. . - Betterment charges., -- fic 
Loxpon Country Councin & Crry OF Loxpon 
Brewery Co., No. 1049, anle. 

1055. - Rating of grocer’s shop with off 
license.|--In an appeal against the valuation of a 
grocer’s shop with an off license applt. contended 
that nothing should be added to the rent in respect 
of the grocery trade, or in respect of a tie as to 


other matters than draught beers, which was not 


in fact enforced by the landlords. The ct. reduced 
the assessment appealed against.—- SCHAFFER 1. 
ISLINGTON ASSESSMENT COMMITTEE (1911), Kunst. 
& W. Rat. App. 58. 


SUB-B8ECT. 7.—MINEAS. 
A. Coal Mines. 

See Poor Relief Act, 1601 (c. 2); Hating & 
Valuations Act, 1925 (c. 90), 8. 22. 

1086. Rent-—Hypothetical rent—-In case of owner 
& occupier.}—-The owner & occupier of coal mines 
is rateable to the r at the sum for which the 
mine would ict, subject to out-goings. ‘The Jeaase 
of coal mines is rateable for the amount of royalty 
or rent which he pays, & in neither case is any 
allowance to be made for money expended in 
rendering the mines productive.—H. v. ATTWwoop 


PART IJ. SECT. 3, SUB-GECT.7.—A. , 1061 
1061 4. Fivad.}---CaMPBRLL (1861), 24 
Dual. (Ct. of Seus.) 1457.—-800T. j 
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1061 i. ——--.) ~CouTwaas Inow Oo. 
. Liwurriuow Asmepson Nati 19 
HK. (Ct. of Sem.) 9); ~u 


i ‘oe 4 ry H 4 . 
retention as tied house. - Brapronp-on-AVON | followed, the only question bean what 


county rate basin for those appealed against: - 
Held: the case nust be remitted tao quarter 
sexsions to ascertain the truc assessable value of 
the collieries; & there was no obligation of law 
requiring that. the caxisting: practice should be 
in fact 
was the true assessable value of tie collieries, the 
test of which was what a tenant would give for 
them in the cumming year, DVEaAM County 
COUNCIL t. PANFIELD Oviiodcees, [PW20, 2 KB. 
3535 U2 oT. J. 2B. Ot; wah nom. TANFIELD 
OVERAEBRS or. Dcratas Counry Covscu, b2s 
nT. S155 STs 2 RAL TORT, Pe. 
Deduction for repairs. See No, M7, 


poal, 

1059. Coupied with amount of royalty In 
case of lessee of mine... Ki. v. ATrwoop, No. 1056, 
ante. 

1060. Rent of land & colliery respectively. ; 


~-Where a poor rate was nude upon two-thirds of 
the net scab of lands, & one-half the net rents of 
collieries : --Held: this might be a fair & equal 
mode of rating; & as the rate did not manifestly 
appear to be unequal, the ¢€. refused to quash it.-~ 
R. v. Tomuinson (1529),0 Bo AC. 1635 4 Man, & 
Hy. K. B. 160; 2 Man. & Ry. Mo. 1605 71. J. 
U.S. M.C. 66; 100 BF, 1. Ot, 

nnotal tan : fuarn Corpn. (1683), 
ani Gn Db. 195, eld. ft.'0. iGrauville CiK20) wee 

eS at ae ae 
hight Co. (1838), ¥ Ad. & KL 73; Colvill «, Wood (1846), 


1 Lut. Heg. Cas. 6435 Hamilton ©. Dass (185%), 12 C. 
3. 


106f. - -..--At the hearing of an appeal 
against a rate on o collicry.the collicry co. put 
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Sect. 2.—Special classes of property: Sub-sect. 7, 
A. .; sub-sect, 8.) 


forward cvidence that the best & only fair method 
of arriving at the net annual value was that of 
ascertaining the receipts in the ycar, & then 
deducting therefrom the proper deductions; in 
fact, rating it like a railway. If -this was admis- 
sible, it worked out substantially correct. It was 
contended that this evidence was not admissible, 
but that it should be rated on the annual rent 
obtainable :—Held: (1) the evidence was admis- 
sible; (2) where in a rate the gross & rateable 
value are cntcred at the same figure, the gross is 
to be treated as an ascertained figure, & such 
deductions as can be properly made may be made 
therefrom.—DENABY & CADEBY COLIIERY Co. v. 
DONCASTER UNION ASSESSMENT COMMITTEE (1898), 
7181.7. 388; 625. P. 3433 14 T. 1. 2. 347, D.C. 
Annotations : --4a8 to (2) Consd. Horton». Walsall Assmt. 

Com,, (1808) 2 Q. B. 237. Generally, Retd. Hendon Paper 

a tae Co, w Sunderland Assmt. Com., (1015) 1 K. B. 

1062. Improved annual value.!-- A lessee of a 
coal mine, being the occupier, having erected a 
steam engine for working the mine, & thereby in- 
proved its annual valuc, is liable to be rated for 
such improved annual value. -R.o 7. (GRANVILLE 
(Lorn) (1629), 9B. & C. 188: 4 Man. & Ry. K. LB. 
171; 2 Man. & Ry. M.-C. 1673; 71. 5.0.8. MLC. 
8); Pratt, 453; 100 1. WR. 70. 
annotations; -Oonsd, Brown v. Granville (1833), 3) Moo. 

& 4.453, Refd. Colville. Wood (1846), Lb Lut. Reg. Cas. 

483; Hamilton ». Bass (1852), 12.0. 1. 631, 

1063. Receipts--After allowing for deductions.| 
—DENARY & CADEBY CoLLIERY Co, v. DONCASTER 
UNION ASSESSMENT COMMITTEE, No. 1061, ante. 

1064. Output -By special agreement -- Effect of 
reduction of output.|--he collieries in a union had 
for many years, by agreement with the occupiers, 
been assessed in each year on the basis of the 
previous year's output. Applts. were occupiers 
of one of these collieries, & had made to the assess- 
ment committee a return of their output in 1004 ; 
& were rated on that basis in 1905. There had, 
however, been a loss of £5,250 upon the year's 
working in 1004. Applits. now sought to have 
their asycasment for 1905 reduced on that ground. 
The ct. refused to reduce the assessment.-- Firz- 
WILLIAM HEMSWoRTH CoLLIkkies, Lrp. v. IeMs- 
WoOuTH UNION (1005), | Konst. Rat. App. 114. 

1085, - Subsequent addition of gene- 
rating station - Separate assessment.|-—-In 1904 an 
agreement was entered into between applta, & 
the assessment committee of the P. union for the 
settlement of a tonnage basis for the assessment. of 
a colliery belonging to applts. In 1908 applts. 
erected upon this colliery an electric power gencrat - 
ing station the supply power from which was in 
substitution for that) which had been obtained 
from other stations on their property &, in part, 


BOR (1883), sO KR. (Ct, of Soa) F735 | 
20 So. lL. R. 51t.-- BOOT. 

106% iv. ~~. .) -- CowDENBRKATH 
Coal Co. oe. Fieeanirns AsaRason 
(2R0U), LR OR. (Ct. of Seas.) 8845 28 
Bo. L. R, Gz. —8COT. 

1061 v. - ©.) Hermann O11 Co.,, 
Lrp. ¢. MIpuwormtan AsMeaoR (1883), 
RO F.C. of Seas.) 699: TO So. L. R 
662; 18. L. T. 30.—SCOT. 
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In an ida ipo agalnst the valuation of 
tleld, situated 

valuation district & nares jn another 
let on a lease 
a fixed ront with the alternative of 
the equitable rule 
for apportioning the valuation between 
the two districta was aa foll 

(1) where (he minerals were not being + 
worked, on the basle of the fixed rent, 
apportioned sacrord{ 
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from an independent power co. The erection of 
this station conduced to the enhancement of the 
value of the colliery. Prior to 1913 applts.’ 
colliery was always assessed on the basis pre- 
scribed by the agreement of 1904, & the generating 
station was included in the assessment; but in 
Apr. 1913, an assessment was made whereby the 
colliery generally was assessed according to the 
agreement of 1904; but the generating station 
was assessed separately :—Held; the rate based 
on such assessment was bad, since, in adopting the 
agreement of 10904, when assessing the colliery 
gencrally, the assessment committee of 1913 had 
become bound thereby, & consequently could not. 
assess as a separate hereditament the generating 
station, which was, as the ct. found, part of the 
colliery.—DAvis (D.) & Sons, Lap. v. PONTYPRIDD 
UNION ASSESSMENT COMMITTEE, RHONDDA OVER- 
sEERS & RHonpDA Urpan Counciy (1916), 8d 
L.J.K.B.1545; 1161.7. 250; 80 J.P. 377; 14 
L. G. R. 982; 1B. R. A. 519, C. A. 

1066. Mine extending over more than one parish 
---Coal raised in one parish—Extracted from stratum 
in other parish.}—A stratum of coal Jay in parishes 
A. & B., & was worked in both, but all the coal was 
brought to the surface by a shaft in A, :-—Held: 
in a rate upon the proprietor for a coal mine, 
engines, & machinery in A., he could not be 
assessed in respect of the coal gotten from the part 
of the stratum in B.—-R. v. FOLESHILL (INHABI- 
TANTS) (1855), 2 Ad. & El. 593; 1 Har. & W. 71; 
4 Nev. & M. K. B. 360; 2 Nev. & M. M,C. 53886 | 
41..63.M.C. 63; 111 BE. RR. 228. 

Annotation :-—Reld, R. v. Cambridge Gas Light Co. (1838), 

8 Ad. & El. 73. 

1067. ------ -- - -- Deduction for repairs in 
other parish.}—-In rating a coal mine to poor rate 
the annual expenses properly incurred in keeping 
in repair the permanent main underground roads 
& airways, their maintenance in proper repair being 
necessary to maintain the coal mine in a state to 
command the rent, are not working expenses of 
the mine, but are repairs within Parochial Assess- 
ments Act, 1836 (c. 06), 8. 1, & are, therefore, 
under Parochial Assessments Act, 1836 (c. 96), 
x. 1, to be deducted from the gross estimated 
rental in arriving at the rateable value on which 
the rate is to be made. 

A coal mine extended underground into the 
poner of D., the shafts or pits for raising the coal 
wing in another parish & not in the parish of D. 
The part of the mine in the parish of D. consisted 
of the permanent main roads for conveying the 
coal from the working places to the shafts, the 
permanent main airways for ventilating the mine, 
the working places at the face of the coal, & the 
temporary roads. The owners of the mine, who 
under their lease paid a royalty rent for the coal 
obtained, incurred an annual expenditure in 
keeping in repair these permanent main roads, 


> 


according to surface area.---UNITED 
COLLIERLER, LTp. ec. LANARK ASHES- 
BOR, UNITED COLLIERIES, LTp. rr. 
Ltnuitnaow Acstaor, (1012) S.C. 
800.—SCOT. 


rartiy fn one 


roviding for 


Ll Falue of lands in neighbourhood. }- - 

, Re Costagas Mines Co. & TOWN oF 

OHOWS os" | ComaLtT Cores, (1907), 15 0. L. BR. 
386; 10 0. W. FR. 1007.—CAN., 

m. Whether“ mineral lands " azerserd 


to the au ~—~dmount of usatasment 


aren trict : Jo f question of 
Maoph. (Ct. of Soa.) 1153; 38 Se. Jur. (2) Bids Pine caine eso eclnn ee merT Mee Oo. Lae 7. 
591,~-8COT. worked, on the basie of the royaltios | 9553 on a hes: 7 | ban 2 OW. It. 
h. —--- Sum paid for right to bring actually carned, apportioned according | . Poe ee 2 ; 
comme Aiton (1S0d)" AY HAGA ot | tina wows cache dice wit the | LTR. «Tow Gy Gaoatt (19t0) 
OR (ak ‘ . (0b. o niferals won in cac A . Ww c eey). v + Oa 
—— -) 803; 31 Re. L. 1 T3i. a rpg rs een Faget nue ate i oO.W : = Hane . 0. = pas be loane 
. Aline ¢ ovrr than x rent in ox | 0. a AN NHOLIDA 
Gartner tame in bat oheiek royaltion, the sum being apportioned § Minixu, SMELTING & Powkr Co., Lrp. 


Part 1].—Basis oF ASSESSMENT. 


airways, etc., & such expenditure was nec 

to maintain the mine in a state to command the 
rent :—Held: in rating that part of the mine 
which was within the parish of D., the expenses 
so incurred in keeping in repair the permanent 
roads, airways, etc., were repairs & were to be 
deducted from the gross estimated rental in 
arriving at the rateable value.—Brown & Co., 
Lrp. v. ROTHERHAM UNION ASSESSMENT CoM- 
MITTEE & DALTON (CHURCHWARDENS & OVER- 
SEERS) (1900), 83 L. T. 193; 64. J. P. 480, D.C. 


Annotation >-—. - Gateshead Assamt. Com. e. Redheugh 
Colliery, [19253 A. C. 309. 


B. Other Mines. 


See Rating Act, 1874 (c. 54). 5. 73 
Valuation Act, 1925 (c. 90), 5. 22. 

1068. Iron mines—Hypothetical rent---Surface 
land & works thereon.|—Applt. was owner & 
occupier of iron mines extending over an area of 
about 310 acres, 
24 acres of surface land, part of which was above 
& part separate from the mines. Upon the surface 
lands were buildings, containing pumping engines, 


Rating & 


es 


ee oe Re 


He was also occupier of about: 


boilers & workshops & tramways used in bringing | 


& conveying away the ore from the mines, This 
surface Jand, ete., apart from the mines, was 
practically valueless: --//eld: although  applt. 
was not rateable in respect of the iron mines, yet 
that he was rateable in respect of the surface land, 
etec., afta rent caleulated with reference to the value 
of such surface land, cte., to the oceupier of the 
Inines,-—GUEST t. EAST DEAN (1872), 1. RT QB. 

$34; 41 L. 0. M20. 1293 20 1. Ph. 1225 36507. 

3425 2OW. ER, B32. 

Annotations :- Expld. Kittow co Liskeard Uolan Cistd), 
a R10 Q. Bf.) Distd Snailbeach Mine Co. nr Foren 
Union (1876), 36 L, To ott. Reid. Memey Docks & Har- 
Head Board ¢. Birkenhead Overseers (19735), L. Eos GQ. 2. 

aoe 


1069. Lead mine --Mine extending over more than 
one parish-- Assessment according to premises in 
each parish. --Applits. occupied a Jead mine held 
under a lease, which comprised land & works Ina 
neighbouring union, the mine & most of the works 
being in that of resps. After the ore was crushed 
& washed, it was taken by a tramway about half 
a mile to a smelting house, occupied under the 
same lease, in the neighbouring union, where the 
ore was converted into lead for sale. Applts. 
were rated under Rating Act, 1874 (c. 54), sect. 7, 
for their mine in resps.’ union at the amount of the 
whole of the dues payable in respect of the mine 
under the Jease during the previous years. They 
were separately rated for part of the tramway to, & 
@ chimney trom, the amelting house, which were 
situated in resps.’ union; & were alsu rated by 
the neighbouring union for the land, works, & 
smelting house there situated :- eld: all these 
crushing, washing & smelting works were included 
under the definition in sect. 7, as in connection 


t. AG. rok BRITIH COLUMBIA, | 

(1923) A.C. 247, PP. C.—CAN. , dedtuclhiona, 
p. Whether strike of miners ~-Affects | 

baria af valuatton,}--ANSTRUTHER'S °: 

TRUSTKEA v. LLANAHKRHIRE ASSRKAKOR, 

11887} 8. C. 435.~-SCOT. 


PART II. SKCT. 2, SUB-SECT. 7.—B. 


ee 


dedlurtion may 
in 


BIA Corrs 4a. 


q. Lead da: silver minca— Deriston 17 W. OL. Bos: 
aa ta valuation of previous year.j\-— +: CAN. 


BrRoOKKN HILL PRoHRTAKY Cy., Lrp. 
t. BROKEN Wi. MUSICAL COUNCIL, 
11926) A.C. 94: 37 CC.  R. 28h 5 26 
& HSN, &. W. 326, PLC. ~- AUS. 

r. Whether lass in treating own taped ; 


ee ee re ee 


apa. bh. We&; 


ens 
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with & for the purposes of the mine; & a deduc- 
tion should be made from the gross ducs in respect 
of the rateable premises out of the union, in order 
to obtain the rateable value of the mine in reaps.’ 
union.—SNAILBEACH MINE Co.. Lip. vr. KoRDEN 
UNION (1876), 35 L. T. 514; 40 J. P. 822. 

1070. Tin mines—Effect of cessation of work due 
to industria) conditions— Partial abandonment.|}—- 
By Rating Act, IST4 (c. 54). 8. 7, “ where a tin, 
lead or copper mine is occupied under a loase or 
leases granted without a tine, on a reservation 
wholly or partly of dues or rent, the groas value of 
the mine shall he taken to be the annual amount of 
the whole of the ducs payable in reapect: thereof 
during the year ending on Dec. 3) preceding the 
date at which the valuation list is made, in addition 
to the annual amount of any fixed rent reserved 
for the rame which may not be paid or satistled 
by such dues’; & the rateable annual value is, 
with certain exceptions, to be the same as the gross 
value thereof, 

A co. Which was in occupation of two tin nines 
held on leases granted on a reservation of dues 
with a minimum rent was assessed in One aasess- 
ment upon the principle laid down in the Hating 
Act, IST (e. 54) 8. 7, koa rate was made on that 
basis. During the currency of the rate the co., 
owing to bad trade conditions & the high price of 
tnaterials & Inbour, had net worked the mines 
with a view to profit bufonly to keep the plant & 
machinery in good order. Part of one mine was 
flagded & had ta be entirely abandoned, but the 
remainder fad been kept intact & a new shaft 
sunk with a view to renuming Gperations when 
conumercially remunerative. ‘The co. objected to 


the axsessment on the ground Chat Rating Act, 


IST4 (ec. 34), 8. 7. did not apply & that (he mines 


Bhonld be aasessed on the ordigary principles of 


ee ete Bee ee 


vr 
H S. 4. 


riding, & then only at (heir value as a storehouse 
for machinery & plant. On a case stated at 
quarter sesmons: Hirt: the co. was rightly 
assensed on Che basin of Rating Act, ESTs (ce. 4), 
-KaAsT Poot A Awan, Siro. er. eippatras 
ARSEMSMENT COMMPIDER & PLLOUAN OVERSEAS, 
[1VesjpZK. 4053 W2 LK. 680, 12d P, 
26: AT DO Ps op dod. Haas OT Seb da, 
Oro; VEL GR. 861, 2B. HOA. 108s, be, 


BRICKELELDR, CHALK Pirs AND 
GRAVEL Pars 

Seo Rating & Valuation Act, 1925 (¢. G4), 
1071. Brickfields -- Rent Actual rent patd - In- 


SUB-SECT. 4. 


eg 
> wte 


; cluding royalty on number of bricks.{- Jt. o. Wart: 


‘VEIT, So, 724, ante, 


BROOK, HH. v. 
.-- Hypothetical rent --If ascertain- 


1072, 


able.) Roe. Wrerarook, Hon. Nvener, No. 723, 
- ane, 


tneame i to be taken, 
ane of “whieh deduct bois 
may be the lose sustatued by the es. 
in treating vice ar ae OPTen ; 
a 
> ptanding that it bas already been tiuade 
reducing the mineral) tax 
Asseastpent Act. — ile Butrian Corin 
ARAKMMRNT CDHDDG. 
16 BR. . B 84, 


¢. Ddurtion of royalty-~ Whether al- 
lowed. J-~He Uso Natthat. Gan Cr. 
or Casa & ltovin Townsiarp 11020), 
17 0). WON. 39% ; 
Dp. L. B. 229. -CAN. 


ta velue when 
‘ brought to te = McCISTYHE 
PORCUPINE Mink, Lr. & Monoan 
(i0“b, 62 i i. a 689; 40. LH. 
234. CAN. 
b. Jurrentage on flaed capital.) 
. faa stanavy Cos; Oa, (M87), 
+ Marph. 10%. of seme) 977. sCOT. 
0, Madluadiun em foucting of trnant as 
propricttar. > Datmmeny Om Ca, Lr. 
ior, LASLITHUOWSHIEE ASRBOR (1884), 
ft 1. (Ct. af Sem. 560; 21 Mo. L. KR. 
4a. §$OOT. 


PART IJ. SECT. 2, SUB-SECT. 8. 
ad. Cruvel pits.) -- Gravel held to have 


leas ceptabn . from niineral « fecordin 
murfarce.| 
& the § 


wade, notwith- | 


under iE 


ve | 


faken ints arcownd.j—~Van ng : 
: ie Aamngmont Act 1918, (016 a) one commercial valne while fn the 
nade S inane Vex are eg gases i _-W bether confined ta income derived 9 ylt kk therefore sot to be taken trate 
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Sect, 2.—Special classes of 
9, 10 & 11,A., B.& C.) 
10738. --——- ---—- ——- Based on user of land for 


different od gsi a v. WESTBROOK, R. »v. 
EvErist, No. 728, ante. 


pene Sub-secls. 8, 


1074. —--.- ----- Effect of wasting nature of 

provera v. WESTBROOK, R. v. Everistr, No. 
23, ante. 

1075. ---— Royalty on number of bricks—Ascer- 


tainment of output.|—R. v. WEsTBROOUK, HK. v. 
Eveniat, No. 723, ante. 

1076. Chalk plits-—-Enhancement of value -—- 
Proximity of cement works—-In control of same 
person.}| —Kt. v. AYLESFORD UNION, No. 729, ante. 

1077. Coprolites ---Part exhausted, part unex- 
hausted---Whether separate assessments.|-—-On an 
apes by B. against a poor rate for the parish 
rf) .. made in Apr. 1872, for the quarter ending 
June 24, 1872, the rates in W. being made 
quarterly, it appeared that, by an agreement 
made in 1863, hetween A., the owner of lands in 
the parish of W., having coprolites in them, & T., 
A. authorised 2., to the exclusion of all other 

eorsons, to cnter upon, hold, & use such lands for 

he purpose of nae. raising, & carting away the 
coprolites upon certain conditions : B. consented 
to pay £115 for every acre, & to dig such fictds as 
shall be set out. from time to time by A.’s agent, & 
to dig sufficient. land to pealise & pay to A. £1,000 
aw year at the least, payable quarterly 5 & in case 
of not digging sufficient, 3. was nevertheless to pay 
£1,000 per annum. Bo undertook to restore the 
surface soil & level the land after the coprolites 
have been dug out. In accordance with the agree- 
ment, 8B. dug 10 acres at the least overy year, at 
an average of 24 acres per quarter. He was in 
possession of 10 acres during at least one whole 
year, but of these 10 acres only about one fourth 
was dug over & exhausted in each quarter, & | 
acre at least was always eleor ei by him for mills 
& trainways. 34 acres was the greatest quantity 
used by him at. any one time for coprolite purposes, 
including mills, ete., & of the 10 acres 64 acres, 
from which the ee had been raised, were 
always lying unproductive. Tle was not necessaril 
in the occupation of the same 10 acres during all 
the year, nor during the whole of any quarter, as 
his occupation was perpetually shifting, & he was 
taking on, from dime to time, & yard by yard, 
fresh land at one end of his occupation & relinquish- 
ing it as & when levelled at tive other end. The 
Value of the oceupation by 0. of each acre of Jand 
for the purpose of raising coprolites wag £115, & an 
hypothetical yearly tenant would have given that 
for it. "Phis valuo was realisable once only. The 
pened from the time the coprolites were raised 

ron any hund until the land was levelled & restored 
by B. to the agricultural tenant varied from one to 
two years, but was never Jess than one year. 
the coprolites had been removed until the land was 
6 restored the occupation was valucleas : --Held : 
B. ought to be rated in each quarterly rate in 
respect of 10 acres at their enhanced or coprolite 
value.-~R. ov. WHappon (1875), L. R. 10 Q. B. 230 ; 
d41.5.M.0. 73; 32 1. 1. 633; SoS. PL 565; 2: 


W. R. 6533, - 
Annotations :—Distd. Smith e¢. Lambeth Aasunt. Con. 
(1882), 89 Q. 2. Db 8a: RParnham Flint Gravel & Sand Co. 
¢. Farnham Union, (1001) 1 K. B. 373. 
1078.;,Gravel pits—-Part exhausted, part unex- 
hausted—Whether separate assessments.}— A co, 


vonsidcration in aase the land can- , 

taining it.—Canapian National Kra. | 9, 

r. Caown No, 399 Municipal Dia: | ptate.}--Woods, oo 
THiCT, (1923) z + a W 4 hk. 411.—-CAN. { are to be valued a 


——aw 


After | 


PART 11. SECT. 2, SUB-SECT. 11.—A. . in their 
Rated in natural d& waimproved | lst 


pee, & underwood 
i wbat they might | 
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purchased of the owner of a bed of gravel the gravel 
in three separate plote of land, with the right to dig 
& remove it. A time was fixed in each case in which 
the grave! might be taken out, & the co. were bound 
to level the ground and replace the top soil, & to give 
the owner possession at the date named. The co. 
were assessed in one assessment in respect of their 
occupation of the three pore & a rate was subse- 
quently made on the basis of this assessment. 
When this rate was made the co. were still in 
occupation of the three plots, & were at work on 
the gravel in one of them, but all the gravel in the 
other two plots had been taken out, & they were 
only used as storage ground for gravel dug by the 
co. On a case stated at quarter sessions :—Held : 
the co. were rateable on the value at the time of 
making the rate, of the Jand in their occupation, 
& the annual value ought to be taken at the amount 
of rent or royalty at which the same could then be 
reasonably expected to be let to a tenant from year 
to year, ad being had to the value of the gravel 
in the unexhausted plot, added to the value of the 
exhausted plots for storage purposes.—FARNHAM 
Fuint, GRAVEL & SAND Cou. vt. FARNHAM, UNION, 
(1901) 1 K. B. 272; 701. 5. Q. B. 130; 83 1. T. 
660; 65 5, P. 102; 177.1. R. 150; Ryde & K. 
Rat. App. 237, C. A. 

Annotations :—Distd. Consett Overwers ». Durham County 


Counce (1922), 128 L. 'f. 310. Apld. Durhain County 
Council v. Tanfleld Overseers, [1923] 2 K. B. $33. 


SUB-SECT. 0.-—CEMETERIES. 
See Burian, Vol. VII, pp. 504, 565, Nos. 387- 


e 
a 


SuB-sSECT. 10.-—TERRIES. 


Sce Fiuuks, Vol. XXIV., pp. 983, 084, Nous. 
161-168. 


SUB-SECT. 11.-—-WOODLANDS AND SPORTING 
RicHTs. 
A. Woodlands. 

See, now, Rating & Valuation Act, 1925 (c. 90), 
ss. 3, 22, ached. IT. 

1079. Rated in natural & unimproved state—--Not 
at possible improved value.j/—Applit.’s woodlands 
were assessed by quarter sessions at their rateable 
valuc if occupied in their natural & unimproved 
state. but it was found as a fact that they might 
be rendered worth a much larger sum to a tenant 
from year to year if a certain expenditure were 
incurred for grubbing up woods, draining, & road 
making. Upon a case stated :—-Held: quarter 
sessions were right, & under Rating Act, 1874 
{c. 54), 8. 4, woods were not to be rated on any 
assumption of their improved value upon altera- 
tion into land of a different description.— WFrat- 
MORELAND (EARL) v. Souruwick & OUNDLE 
(1877), 36 L. T. 108; aub nom. R. vr. OuUNDLE 
Union, 41 J. P. 231, D.C. 

1080. —-~- Notwithstanding ir ernie incurred 
on improvements.'!—Smirn tv. struRD UNION 
(1913), 57 Sol. Jo. 483. 

1081. Deductions allowable--Tithe & ees 
ra fae pig a v. THxTrorp UNIon (1913), 57 
Sol. Jo. 483, 


natural state be expected to 
era ines). 20 Dual. (Ct. vf Seam.) 


Part I].—Basis or ASSESSMENT. 


B. Saleable Underwood. 

See Poor Relief Act, 1601 (c. 2); Rating & 
Valuation Act, 1925 (c. 90), 8. 22, Sched. ie 

1082. Hypothetical rent—Frequency of cutting 
immaterial.}]—-Saleable underwoods are rateable 
annually to the relief of the poor, within the 
Poor Relief Act, 1601 (c. 2), in proportion to their 
value though they should happen not to be cut 
down more than once in twenty-one years: & 
their annual value may be estimated, amongst 
other ways, according to the value they may be 
worth to rent for a lease of the duration of their 
intended growth.—K. v. MIRFIELD (INHABITANTS) 
oe 10 Kast, 219; 1 Bott, 212; 
Annotations :—Apld. R. v. Hull Dock Co. (1816), 5 M. & 3. 

394. Distd. eae Ferrybridge M828), { B, " c 375; 

R. c. Westbrook, R. r. Everixt (1847), 10 Q. HB. 178, 

pose. Fitzhardinge ¢. Pritchett (1867), L. R. 2 Q. B. 135. 

- Aubrey ¢. Fisher (1809), 10 Fust, 446; Rt. 

Adames (1832), 1 Nev. & M. K. B. 662; RR. . Abney 

Park Cemetery Co. (1873), L. KR. 8 Q. B. 515: Dashwood 

*. Magniac, [1891} 2 Ch. 306; RR. e. Meladew, [1907] 1 

K. B.. 192; Liverpool Corpn. vr. Chorley Union Assit. 

Com, & Withnel] Overseers, 11912) 1 K. B. 270. 

1083. Whether underwoods are saleable Ques- 
tion of fact.i—-A wood, consisting of oak growing 
from old stools, with a few ash, alder, & beech 
trees, had nut been felled for fifty years until 
threo years before it was rated. During the last 
three years the owner had annually cut the worst. 
shoots, selling the poles by the dozen for collicry 
purposes & firewood, & the bark by the ton. ‘The 
wood was also occasionally waste-weeded to im- 
prove the plantation. Sessions found that the 


wood was net saleable underwood within Poor: 


| 
{ 


103 E.R. ! 
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v. PRITCHETT (1867), L. K. 2 Q. B. 1353; 8 B. &S. 
216; 36.L. J. M. 0.40; 15 L. T. 602: 31 J.P. 
100; 15 W. R. 640. 


Anenaiion —Reld. Dashwood ¢. Magniac, (1891) 3 Ch. 


1086. ----- Intervals of cutting crops.) -~ Firz- 
eee (LorD) cv.) Pritcurrr, No. 1085, 
ante, 

1087. - .- Species of trees.) © FirzHaAkDINGK 


(LORD) &. PRITCHETT, No. 1085, ante. 


('. Sporting Rights, 

1088. Whether accountable in assessing value of 
land-—- Sporting rights held by tenant of land - -Lands 
held under separate grant.)-. ‘The value of the right 
of killing game when held by a tenant of land, is 
to be taken into account in assessing its value to 
the poor rates, although held under a separate 
grant. - Rov. Winitames (1850), 2 Cob. Re Tae | 
238 1. FT. O. S. Ts IS J.P. Sees od Jur NLS. 
S2ivn.s 2 OW. Re ADO. 
Annotations +--Conad, Ht. e. 

O02 5 Roe Battle Unton isda bb. 2 Q, 

Eyton t. Mold Oversece (2880), 6. dn a8. 

1089. ---— Sporting rights reserved To landlord 
- -Rateability of tenant.,; A yenrly fenant ocen- 
pied pasture land under a parol denise, Che leskor 
reserving to himself the rycht to enfer & Kill & 
take the game. The rateable value of the land, 
assutaing it to be held as pasture land only, was 


Thurlstoens Usa"), PR. AF, 
i 8, d 


ZY 


$ 


PST) Ow. Bd X,Y assuming that the oecupier exer- 


-chsed: the right 


4 


Relief Act, 1601 (¢. 2). & the Ct. of Q. BK. eontirmed | 


the order. Whether woods be saleable 
woods within the statute, is a question of fact. 
& the Ct. of Q. BB. will contirm the 
sessions Upon it, unless it be evidently wrong, 


vader: ' 


finding af - 


K. ou. NARBERTH NORTH (INHABITANTS) (E830), 1: 


Ad. & FL 815; 1 Per. & Dav. bud. SOO. Me. 
46; 3/5. P0410; 112 BR. 1425. 
annotation - ~ Apld. Fitzhardinge «. Piitehet@ abs@ea, LU. bb 
2Q. B. 135. 
1084. —- 


Expectation of profit..- Firs A darehes 


eb. 2 aa: 
10K. RR. nay, 


planted with oaks for the purpose of sheltering. 
the latter, & cut. from time fo time as the oaks , 


grew larger & required more space, but when once 
cut not growing again, & sume of them yielding a 
»rofit by sale, are not saleable underwoods within 


200r Relief Act, 1601 (c. 2), the primary object of | 


planting them being to protect the oaks, & not to 
derive a profit from them per se by sale.-- Re or. 
FERRYBRIDGE (INHABITANTS) (1823), 1 3B. 
375; 2 Dow. & Ky. K. B. 634; 
M.C. 301; 107 EB. HK. 139. 


annotations :-— Oonsd. BR. c. Narberth North (1349), 1 Per. 
& Dav. $90; Fitzhardinge +. Pritchett (1267), L. FR. 2 
oot 135. Refd. Dashwood v, Magniar, (1M01) 3 Ch. 


1085. ——-- Mode of cultivation.—Production of 
succession of val The question whether woods 
are ‘saleable underwoods,” & so rateable to 
the relief of the poor under Poor Kelief Act. 
1601 (c. 2), s. 1, depends on the mode & object 
of their cultivation; & if these be to produce a 


~- 


meee ee 


AC. 
1 Dow. & Ry. | 


~— 


to La & take the pame, was 
Lee 1s. Sd. Oo an appeal by the tenant ngainst 
a poor tate in which he was rated upon the greater 
Anon, RessiOnA reduced Che rate fou mite upon 
the Jessar amount. Uponma case stated: dfeld + 
the reduction was cipht; the cflect of Che reserva. 
tion in the demise, taken together with Game Act, 
PAR) (eo. 82), being ta separate the right of killing 
A taking (he game from the lessees orcupation, - 

Roo Tatierone (INaArPrANd 4s) (1809). 3 WL A 
bn. Sov, Yeo. MO 0a: SEO TL. OLS. Bia, 


Our NOS. S20, 7 W. RTS | 


etanededionn 2 Distd. Vow. Peattle Urabow pean), gd. Ue 2 
QW. Hb. bid. How. Kbyseney dy ctseng, Rt GQ OR, 
276. a. Moudertand Overseers «  Sunidertiand Cnfon 


Dresweliade Drea Ceo CA8O8), 
10 WS, 2OK  Waureester Carpi om Drolitwieh Axetut. 
Com. Ga7te 2 fa. 0. 60. Reaiick ro Gnilethid Over: 
neers, ete, CbS79), 40 0. JMO. 20. Mentd Colman 
Bathurst (S71), 40 0. 8. MoO. bad, 

1090. Under Inclosure award = Incor- 
poreal right Jn gross.) AO manor, with aj! the 
wastes A rights of sporting, cfe., was conveyed ta 
trustecs in trust for the owners of ancient tence. 
ments within the manor. By an award confirmed 
by an inclosure Act, the waste of the manor was 
converted into a stinted pasture; a certam 


(Ts64), PS CLT NS ™ Jab, Mor 


“number of stints was allotted to the trustees as 


lorda in trust of the manor, & a proportionate 
number to cach freeholder, ancient or otherwise. 
The eward contained a clause ‘that the right & 


t interest in all mines under the lands to be inclused 


also the right to all manner of game upon the said 


lands be net in any way allected or interfered with 
by this inelosure; & that all persons entitled to 


auch mines & game have the sume right of entry 


succeesion of profitable crops from the same - 


stools & roota, the woods so treated are ‘' saleable 
underwoods;"’ & it is immaterial at what intervals 
the successive crops are cut, & of what species 
of tree the woods consiast.-—FITZHARDINGE (LOKD) 


PART Il. SECT. 2, SUB-AECT. 11.—-C. | cpticy) (1863) 
in aserssing | 1197; 35 Be. J 

vaine of land—Salmon fshing.}-— . 

Bamp (1861), $4 Dunl. (Ct. of Bess.) | 


h. 
KRLaimeninx 


& other righte na heretofore used & enjoyed": 
— Held: the effect of the award coupled with 
Inclosure Act, 1444 (¢. 118). 6. 116, was to pass 
the soil in the atinte to the Jords in trust & the 


 freeholderm as tenanta in common & to leave the 


* Mhanlings.°*) ~- MaxtTRoaK 
1 Macph. (CX. of seen.) 
ur. 685.—800T. 

Fair annual vulue of rod -fishinga.! - 


AAD 
Gorpor (NcKE) (1005), 7 


Henn.) 424: 42 Bl. RR. 69%; 32 
“ou. F.83i.- COT. 
k. Harther loch showld be valued 
ecparalcly.) - ABKHODRENAMINE Aaake- 
Rr. Riaieexp & aon cr. Cowbnay, {1991) 8. C. 970,--- 
7 F. (Ct. of . SOOT. 
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Sect. 2.—-Special classes of property: Sub-sect. 11, 
C.; eub-sect, 12, A. & B. (a) & (6).) 


right of shooting in the lords so that the right was 
severed from the soil & became an incorporeal 
right in grossa; &, as such, was neither itself 
asacssable to the poor rate nor to be taken into 
account as enhancing the value of the stints; 
& the fact that some of the stint holders who were 
entitled tu the benefit of the trust occupied their 
own lands & stints made no difference; as the 
benefit from the trust could not be connected with 
their occupation so as to enhance the rateable 
valuc of Mei ILTON & WALKERFIELD 

SEEKS 7. BOWES OVERSEERKS (1866), L. R.1 Q. B. 
359; 7H. & 8. 2238; 36L.5.M. 0.1867; 141. T. 
612; 303. P. 325; 14 W. R. 368. 

Annotidiona :--Distd. R. oe. Battle Union (1866), 8 B. & 8, 


2; Kove. Rhymney ty. (1869), L. KR. 4 Q. 8.276. Rekd. 
Back ¢. Daniels, g25) 4 K. 8. 526. 


1091. Sporting rights leased by occupfer.)- -- 
M. was the owner as well as occupier of Jand in 
the parish, & he by deed under seal let the game 
to o third person for a term of years at. a rent of 
G4 10a8.: - Held: M. was rateable to the poor in 
reapect of the value of hia land, & of this sum of 
£4 104. as enhancing the valuc of such occupation. 
-~K.o». BatTTLE Union (1866), 1. Rh. 2 QQ. B. &: 
$B. 88.12; 361. 5. M.C0 13 150. 1. 1805 12 
Jur. N.S. O96; 15 W. R575 sub nom. MEYHICK 
wm Barrig Union, 310. P2198. 

Annotations --- Gonsd, It. e. Rhymney Ry. (1869), L. R. 4 





Y. B. 276. Dist  Konrick 2. Guilstetd Overseers (1879), 
6. PP In 44. a... Dowlala fron Co, (186), 10 
B. & 8. 208; Liverpool Corpn. ve. Chorley Union Assit. 


Coun, [LVES} ALC. 197 

1092. Woodland in natural & unimproved 
state.|-- Applit. was the owner & occupier of cer- 
tain woodlands in respect of which he was rated 
to the poor rate. Tle used the lands in question 
ag plantations & woods & exercised the right of 
sporting over them. In the case of each piece 
of land a certain amount per acre was added to 
the rateable value of the land in respect of such 
right of sporting :-- Meld: the right of sporting 
was properly taken into account in estimating 
the rateable value of the Jand in its natural & 
unhnproved state.-- EYTON v. MOLD OVERSEERS 
(1880),6Q. B.D. 183 500.0.M.G. 803 48 1. 7. 
472; 46).P.54; 20 W.W. 122, D.C. 


SuUB-SECT. 12.--TirHe RENTCHARGE. 
A. In General. 


See Rating & Valuation Act, 1025 (c. 90), 8. 3. 
1093. Hypothetical rent.) -—R. v. Jopprens., No. 


O28, posal, 

1004. ----- .} -Under Parochial Assessments Act, 
1836 (c. 06), the vicar of a parish, receiving 
composition for small tithes is to be rated on such 
receipt in the same way as the occupier of land ; 
that is, on the sum for which the same would let, 
free from tenant’s rates & taxes & ecclesiastical 
ducs.— RR. ve. Capry (1840), 12 Ad. & El. 382; 4 
Por. & Day. 87; 9 L. J. M. C. 65; 4:0. P. 878; 
4 Jur. 886; 118 K. R. 867. 

Annotations Gonna. Hackney & Lamberhurst Tithe Gom- 
inutation Rent Charges (1858), KE. BL. & BE. 2}. ae ie 
«. Woatbrook (1847), 10 Q. BH. 178: Staley o. Castletan 
(verseors (1664), 6B, & 8.505; Ulanrhaiadr-yn-Mochnant 


Overseers & Lianfyllin Union Assmt. Com. ¢. St. Asaph 
(Dean & Chapter) (1806), 45 W. HR. 923. 


1005. ---- .}---GoopcHinp v. St. JoHn, HACKNEY 
TRUSTERS, nee. St. JOHN, TACKNEY Tresvers, 
GoopcHILD & LamMr v, Sr. Joun, Hacknry 
TRUSTEES, HAWKING t. LAMBERAURST OVERSFERS, 
LIACKNKY & LAMRERHUReT Tite COMMUTATION 
Renr CHARGES Caan, No. 742, ante. 


OvER- | 


| 
| 
| 
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RATES AND RartTIna. 


1006. Land tax.}—Goopcuitp v. St. JOHN, 


TIACKNEY TRUSTEES, LAMB v. ST. JOHN, HACKNEY 
TRUSTEES, 


GOODCHILD Lams v. St. JOHN, 
HACKNEY TRUSTEES, HAWKINS v. LAMBERHURST 
OVERSEERS, HACKNEY & LAMBERHURST TITHE 
COMMUTATION RENT CHARGES CASE, No. 742, ante. 

1097. Assessment based on award of inclosure 
commissioner—Award not in conformity with 
statute.|—-R. v. WkIGHTSON (1860), 24 J. P. Jo. 


788. 
B. Deductions. 
(a) In Generail. 


1098. Expense of collection.}—(1) A corn rent, 
in lieu of tithes, should be rated upon the same 
principle as that which should be applied to a farm ; 
the criterion being for how much a year would it 
let to atenant? As no one would give the full 
annual amount if he were to take a corn rent at a 
letting, but would take into consideration the 
trouble & expense of collecting, the danger of loss 
by insolvency, ete., an allowance should be made 
for these & for the parochial rates in fixing the 
annual value of the corn rent for the purpose of 
rating. 

(2) The ecclesiastical dues, payable by the 
incumbent to the bishop, should be deducted as 
outgoings from the annual value of the corn rent. 

(3) But no allowance is to be made for the 
expense of providing for the performance of the 
church duties.--- R. ve JODDRELL (1830), 1 I. & Ad. 
403; 045. 3.0.8. M,C. 263 109 E.R. 837. 
Annotationa --- 18 to (1) Consd., RK. er. Capel (1840), 12 Ad. 

& EL 382; Piggott ©. Cuckiield Union Assint. Com. 

ee 125 L. T. 402. Refd. R. v. Adaines (1832), 4 3. 

& Ad, 61; Hackney & Lamberhurst Tithe Cominuta- 

tion Rent Charges (1835), E. B, & E. a8 fo 2) Refd. 

Re Elwes (1458), 3 H. & N. TIS. Generally, d. hr. 

Lumadaine (1830), 10 Ad, & El. 157; Lianrhaiadr-yn- 

Mochnant Overseers & Llanfyllin Union Aasmt. Com. v. 

St. Asaph (Dean & Chapter) (1896), 45 W. R. 223. 

1099. ------. J-— GOODCHILD v. ST. JOHN, LIACKNEY 
TRUSTEES, LAMB v. ST. JOHN, LLACKNEY TRUSTEES, 
GoovpcHILD & LAMB v. ST. JOHN, HACKNEY 
TRUSTEEFRS, HAWKINS v. LAMBERHURST OVERSEERS, 
HACKNEY & LAMBERHURST TITHE COMMUTATION 
RENT CHARGES C'AsE, No. 742, ante, 

1100. Ecclesiastical dues./---lt.  v. 
No. 1098, ante. 

1101. -- --- Paid by incumbents to bishop.'- 
K.v. CapEL, No. 1094, ante. 

1102. Expenses of providing for church duties.’ ~- 
KR. v. JODDRELL, No. 1008, ante. 

1108. Tenant’s rates & taxes.)~-R. v. Caren, 
No. 1094, ante. 

1104. --- - Tithe Rentcharge (Rates) Act, 1899 
(c. 17),8.1.|—By above sect., ‘‘The owner of 
tithe rentcharge attached to a benefice shall be 
liable to pay only one-half of the amount of any 
rate to which this Act applies, which is assessed 
on himn as owner of that tithe rentcharge, & the 
remaining half shall . . . be paid by the Comrs. of 
Inland Revenue "':--- eld: in the calculation of 
the rateable value of tithe rentcharge the whole 
of the rates to which it is subject ought to be 
deducted, & not merely one-half. Above sect. 
does not affect the assessment of the rentcharge 
in the valuation list on which the rate is subse- 
quently based, but only the quantum of the rate 
which a particular class of owner, namely, the owner 
of a rentcharge which is attached to a benefice, 
is Hable to pay.— Pracorr vc. CUCKFIELD Uxiox 
ASSESSMENT COMMITTEE, [1921] 2 K. B. 647; 90 
L. J. K. B. 821; 125 L. T. 402; 85 J. PL 175; 
19 L. GQ. BR. 3735 2B. R.A. 786, D.C. 

.innotation s— Mlaytor c. Newcastle-upan-Tyne Assunt. 
Com., 11996) 1 KR. B. 172. 

1105. Tenant's profit.) —GoopcHiLD vr. St. JonN, 

Hackney TRUSTERS, Lams v. St. JonN, HACKNEY 


JODDRELL, 


Part IJ.—Basis or ASSESSMENT. 


TRUSTEES, Goopcuitp & LAMB rv. Sr. JORN, 
HACKNEY TRUSTEES, HAWKINS v. LAMBERHURST 
OVERSEERS, HACKNEY & LAmMBERHURST TITHE 
COMMUTATION RENT CHARGES CASE, No. 742, ante. 

1106. —-—.]—In an assessment to the r rato 
of the owners of a rectorial tithe rentcharge no 
deduction is permissible in respect of tenants’ 
a unless it is established as a fact that such 

eduction would be required to induce a tenant 
to take a demise of the rentcharge from year to 
year; & no deduction is permissible in respect 
of the liability of the owners of the rentcharge to 
repair the chancel of the parish church.—Sr. 
ASAPH (DEAN & CHAPTER) v. LUANRHALIADR-YN- 
MOCHNANT OVERSEERS, [1897] 1 Q. B. 5313; 66 
L. J. Q. B. 267; 76L. T. 42; 6105. P. 2133 45 
W. R. 375; 138 T. L. R. 168; 41 Sol. Jo. 224° 
Ryde & K. Rat. App. 163, C. A.; affg. S.C. sub 
nom. LLANRHAIADR-YN-MOCHNANT OVERSEERS & 
LLANFYLLIN UNION ASSESSMENT COMMITTEE 1. 
St. ASAPH (DEAN & CHAPTER), 45 W. BR. 223. 
Annotation :—Refd. Newport Union v. Stead, Newport 

Union ¢. Green, (1907) 2 kK. BB. 460, 

1107. Law expenses.'—GoopcHILny v. Str. Joun, 
HACKNEY TRUSTEFs, LAMB v. ST. JOHN, HACKNEY 
TRUSTEES, GOODCHILD & LAMB t. ST. JOHN, 
HACKNEY TRUSTEES, HAWKINS vr. LAMBERHURST 
OVERSEERS, HACKNEY & LAMBERHURST ‘TITHE 
COMMUTATION RENT CHARGES CASE, No. 742, ante. 

1108. Estimated loss by non-payments.  (roub- 
CHILD v. ST. JOHN, HACKNEY TRUSTEES, LAMB 7. 
Str. Jonx, HACKNEY TRUSTEES, GoopcHILp & 
LAMB tv. ST. JOHN, HACKNEY TRUSTEES, HAWKINS 
v, LAMBERHOURST OVERSEERS, LTACKNEY & LAMBER- 
MURST Tithe COMMUTATION RENT CHARGES CASE, 
No. 742, ante. 

1109. Repalr of church. Sr. Asarn (PrAN A 
CHAPTER) v. LLANRHATADR-YN-MOCHNANT OVER- 
SEERS, No. 1106, ante. 


(hb) Stipend af Curate. 

1110. Payable by lessee of tithe rentcharge. 
The Archbishop of Canterbury, being the owner of 
the impropriate rectory & tithe rentcharge of the 
parish of H., & of land thereto appertaining, 
granted, under 29 Car. 2,¢.8, & 1&2 Will 4.6. 45, 
to the perpetual curate of T.. a separate & distinct 
parish from H., an annual rent of £10, to be charged 
upon & yearly issuing out of the rectory, tithe 
rentcharge & land. Subsequently to this grant, 
the Archbishop leased the rectory, tithe rentcharge 
& land to G., a clergyman, for twenty-one years, 
Gi. to yield & pay yearly, during the term, to the 
Archbishop, £9 134. 4d., & also £6 14a. for redeemed 
land tax ; & also to the perpetual curate of T. the 
sum of £40, in augmentation of the revenues of the 
curacy :—-Held: in assessing (i. to the poor rate 
of H. as occupier of the tithe rentcharge of H.. no 
allowance was to be made to him in respect of his 
yearly payment of the £40; for the whole of the 
rentcharge was included in the demise to him, & 
the £40 was part of the rent paid by him four the 
occupation of the whole, not so much of the whole 
withdrawn from his occupation. ~K. vr. Groves 
(1860),2 BE. & BE. 793; 29L.3.M.C. 170; 6 Jur. 
N.S. 1014; 8 W. R. 434; 121 E.R. 207; aub nom. 
Groves vr. HERNHILL OvERsEERS, 24 J. P. 34d. 

1111. —- .°—Merton College, Oxford, were the 
patrons of the vicarage of Wolford, & they were 
also the lay impropriators of the tithe rentcharge 
of the adjoining chapelry of Burmington. in 
1843 they prevented to the vicarage of Wolford, 
& in 1847 they granted him a lease of the tithe 
rentcharge of Bu upon his covenanting 
to do the spiritual duty for that chapelry. lis 
bishop having required that two full services 


| 
| 
| 
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should be performed in each church on Sundays, 
W. appointed a curate, at a salary of £80 per 
annum, to do the duty in Burnington. Being 
assessed on his tithe rentcharge for Burmingtean 
to its full amount, he claimed to have his curate's 
salary deducted :-—Zleld > he was not entitled to 
claim such deduction... -WHEELER ¢. BUR WINUTON 
OVERSEERS (1S61), FB. & S. 700; SLE. I. MOC 
573 26 5. Pods s 8 Jur, NOS. 8045 10 WLR. 
57; 121 E.R. S783) sub nom. Roo. Wirerurerer 
(1861), 5 TT. 845. 

innolations :~ Reld. Lawrence ¢. Tolleshunt Knighta Over- 

seers (1862), 2 BH. & 8.4335 Roe. Sherfond (set), Lb. 2. 

2 Q. B. 503. 

1112. Curate in charge of district chapel.' 
JOODCHILD vv. St. JOUN, HACKNEY TRUSTEES, 
LaMB ov. Str. Joux, UACKNEY Tresters, Goon- 
CHILD & LAMB vt. ST. Joun, HACKNEY TRUSTERS, 
HAWKINS rv. LAMBERHURST OVERSEERS, LLACKNEY 


& LAMBERHURS?T TORE CoMMETATION. RENT 
CHARGES Cask, No. 712, ante, 
1113. Curate’s services necessary as com- 


pulsory.’-- GoopcHiLp or. Sr. Joun, TACKNRY 
TRUSTEES, LAMB. Str. ous, DACKNEY THUSTERA, 
GoopcHILD & LamMeor. Sr. Joun, Pacnknrey 
TRUSTEES, HAWKINS ¢. LAMBERHURST OVERSEER, 
HackNeY & LAMHERICReS TT TPH COMMUTATION 
Rent CHARGES Caspr, No. 742, ante, 

1114. More than one parish In benefice.’ 
Where a benefleed clergyman is compellable by 
hin bishop te appoint a curate, of under a sense 
religious, independent of legal obligathan, 


appoints one, ia eather case he ois entitled, in 


eae ee ee 


On rn ee ee ee ee ee 


wee 


aoe ee aK 


assessing fas tithe conuoutation rent charge to 
the poor rate under Parochial Agsessment Act, 
PK36 fe. WG), te deduct the salary of the curate 
from the amount of the rentcharge. 

Two districts adjoined cach other, & from time 
Imimemerial a single reetor had been presented, 
adinitted & instituted to Chem: jointly: & it bad 
beeu Che uaniforty custom ta have a single per- 
formance of divine service in cach every Randay: 
The incumbent of the pariah voluntarily, but dn 
consspuence Of a wish expressed by the bishop 
to the clergy generally that there should be two 
performances of diving service in the churches of 
the diotese, dntrodused the practices of having 
» morming & evening performance af divine 
service at each of the churches, & employed a 
curate to assist him in the performance of Chem ¢ 
Held: theaneumbent was entitled to a deduction 
of the curate’s salary from the anounat for whieh 
he was diable to be rated to the poor rate under 
Parochial Assessments Act, PS (oe. A}, 
WILMIAMS or. LLANGEINWEN OV Kise CPSO8), 
1H. AS. 690; BIE IM. OL 58: 5 BT. OM, 
9g 5. P 168: & Jur N.S. ods; fo We aR. ne; 
Ii bb. P74. 

Annotation: - Reid. BR. ec. Sbherfard (14677, 1. 1 2 Q. 8. Gus. 

1115... - ++ | Phe viear of three parishen, 
composing one benefice, appointed curaten tas 
perform the duties in two of the parishes, d hime 
self performed the duties in the third: Meld: he 
was not entitled te have deducted from the 
rateable value of bis tithe commutation rent- 


- charges, stipends paid, or which must have been 


ae 


women 


wm 


paid, the curates, as the maintenance of the rent- 
charges in no Way depended Wyn the curaten’ 
ntipends, -R. +. SHERKORD (INHABITANTS) (1867), 
L R.2Q. BL 603; GOL. MOO. 1s bd 8. 
663; 41 5. 2. su, 1s WL . 1085 5 ab nom, 
K. or. SHenvorp (INHABITANTS), H.oc. CHIVEL- 
ATONE (INHARITANTS), Ht. oe. STOKENHAM (IN- 
HABITANT? |, 8 15, & OS. DY. 


Metliemd f ii c. Mhymner Ty. (1960), L. R. 4 
AOR 276 Dat se et Union ¢. Steet, Newport Uniwa 


¢. Green, (1907) 2 K. B. 460, 
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1116. Voluntary formation of new district.} - 
An incumbent, owner of a tithe rentcharge, who 
voluntarily endows a district parish formed for 
spiritual purposes, out of part of his own parish, 
by granting to the minister of such new district 
parish a rentcharge charged on the tithe rent- 
charge, is not entitled, in an assessment to the 
poor rate, to claim a deduction from the total 
amount of tithe rentcharge in respect of the 

ortion which he has thus granted away.--- 

JAWRENCE v. TOLLESHUNT KNIGHTS OVERSEERS 
(1862), 2 B. & 8. 6338; 31. J. M. C. 1483 26 
J.P, 422; 8 Jur. N.S. 866; 10 W. RR. 620; 121 

¢. R. 1171. 


Annotation :—-Beld. HK. v. Rhymney Ry. (1860), L. R. 4 
Q. B. 276. 


1117. Deduction from aggregated endowment— 
Proportionate deduction in respect of tithe rent- 
ripe ain Uy eatay of K. comprises several 
townships, of which 8S. is one. The vicarial tithes 
of K. were commuted at £86 138, 4d,, the amount 
of which apportioned to S. was £60 1s. 4d. The 
vicarage was also endowed with glebe in the 
parish of K., but not in the vicar's pastoral 
charge, & with the proceeds of the sale of glebe 
invested in the funds, together amounting to 
£300: —Held: in assessing the tithe commutation 
rentcharge in S. to the poor rate, under Parochial 
Assessments Act, 1836 (c. 96), the salary of a 
curate necessarily employed by the viear of K. 
for the proper discharge of the ccclesiastical 
duties of the parish should not be deducted from 
the tithe rentcharge alone, but should be charged 
upon the aggregate of all the annut proventus of 
the vicarage. -SCRIVEN WITH TENTERGATE OVER- 
seers v. PawcErr (1863), 3 BB. & 8S. 7973 32 
Lb. J. M. (. 11; 27 J. PP. 3443 9 Jur. N.S. 
11256; 122 KB. R. 2983; sub nom. Fawcerr v. 
SCRIVEN TENTERGATE OVERSEERS, 2 New Rep. 
110; 11 W. RR. 680; eub nom. R. v. SCRIVEN- 
WITH-TENTRHRGATIO YORKSHIRE OVERSEERS, & 

. TT. $52, 
ea en -~Reld. ht. v. Sherford (1867), L. Rh. 2 Q. 1, 503 
PART ll. SECT. 2, SUB-SECT. 13. trarily-- According 


1 Fenhaneenent of rental valuc—- 
Because of inatallation of machinery.\— 
Smarr (Joun) & Sona, Lrpo. ev. Crry 
OF SourTH MEGHOURNK (1025), 3 
Argtia,. Ll. R. . : AUB. 

m. =Aasacaned value.) -Dor ad. Mean 
0. LANGTON (18454), 1 UL OL RR. of. 


reatments. } “ 
A. R. 106. ~-CAN., 


; roperty.}—- STERLING =v. 
N. Tremp enE-TON Corpse. (1874), 2 Pug. 


n. Rating of aeveral lota.}--Under 18 
& 14 Viet. o. 67, where a non-resident. 
owns sovornal lots in tho same fownsht 
or county, that he is chargeable wit 
the rato of commutation eathnated | 
with roference to the value of such | 
lota separtoly, & cannot claim to have 
them rated acconiing to their aggre- F 
qate value.—-CANaba Co. 1. Howarn : 
(18352), 9 Uy. GO. R. 654.- ‘CAN. 

0. & land.j)—He Waker & 
Burronn MUNciralrry (1857), 15 
VU, on Rn. 82.-- CAN. 

. Jaans by bank.)}~- Re Baxk or 
¥ Aiwourn (AR7t), BN. S. BR. 908. 
A 


q. Must be uniform on reatdent d 
non-restdent lawdowners.) ~-- HUDSON 4 
Bay Go. 0. A.-@. or Manrroana (1878), 
Temp. Wood 209.-—- ° 
both 
® I. 


Lis.— CAN. 
d. —-- 


Av © 


all 
sona 


A.-G. OF 


r. deorszament not leviable on 
eal eatate & tha pro Pe Feb se hinge NE 
TOWN @. HRARTS fis » 2 FB. 

edad en? of aaaraaore.) —Ex p. 
pnwaaeaie (1891), 80 N. OB hi (Amendment 
6$1,.--GAN, 


a. Insurance company~ -WaActher arbi- 


the 


fn asaraxor’s 
mentl.j-- PETKRN t. CITY OF ST. 

b. - -— Reserre fund intcreat on in- 
CONFEDERATION 
Agsocn. ». TORONTO CiTy (1805), 22 


ce. Income ~--Derivable from personal 


Actual groag Income asacesed.} 
| -—--Ar ED nnaS (1891), 31. N. B. R. 


ee «-- eee J --Re BANK OF HaMit- 
ton (1908), 12 B.C. R. 207. —- CAN. 

/ «+ Conatruction of—-In dA aacaa- 
ment Act.j}--On the true construction 
of Anseantnent Act (Tt. 8. B.C. 1807) 
(c. 179), the wordt “ income ” tnaludea 
inn & profita derived 
exertions, whother such gains 
& profits are fixed or fluct 
tain or precarious, whatever may be 
the principle or baals of calculation.—- 
RITIBH COLUMBLA ft. OR TRUM 
; (1904), A. G. 144.-—CAN. 


g: — ~-.}~—Before going out of bual- 
ness & ateamahip oo. #0 
over the cost thereof two vessels which 
had been operating :-—Hedd : such 


aseossed an inco 
nd phe &. B.C. 2911, & the United States 


Ling, Lrov., 
B.C.) (1990) 1 W. 


RaTEs AND RATING. 


SUB-SECT. 13.—OTHER CASES. 


1118. Houses used in conjunction with lighthouse 
station—Proximity to lighthouse—Lighthouse not 
itself rateable.|—The Mersey Docks & Harbour 
Board have by statute the right to levy certain 
harbour & light dues; but these dues are so fixed 
that with the other receipts applicable to con- 
servancy purposes the receipts must not exceed 
the expenditure on those purposes, so that no 
profit can accrue to the board in respect of light- 
houses. The board own as part of their con- 
servancy apparatus a tower which is used as a 
lighthouse & # telegraph station, & they also own 
certain houses near to this tower which are 


| inhabited by light keepers & workmen as servants 


of the board :--Held: the board were not liable 
to be rated in respect of the tower, inasmuch as 
the use of it was so limited by statute that no 
profit could arise therefrom, & therefore there 
could be no beneficial occupation of it by any 
tenant; but they were liable to be rated in 
respect of the adjoining houses, & in estimating 
the value of these houses the fact of their proximity 
to the lighthouse tower ought to be taken into 
account.—MERSEY Docks & HARBOUR BoaRD vr. 
LLANEILIAN OVERRSEERS (1884), 14 Q. B.D. 770; 
11. I. Q. Bas SE. YT. Liss 400. PL 164; 


> Pret 
a4 W. R97; 5 Asp. MLL. C. 358, CL A, 


Annotations: —~Dbtd. L. C. C. oe. Erith Parish & Dartford 
Union Assmt, Com, West Ham Parish » LL. C. C., St. 
George’s Union Asamt. Com. vo. LE. GC. C., (2893) A. CL 362. 

» Lancaster Port Comra. c. Barrow-ln- Furness Over- 
Hoers, (1807) 7. BR. 166; Cattewater Harbour Comrs, v. 
Plympton St. Mary Union Assmt. Com. (1899), 63 4. 01. 
297. Refd. Burton-upon-Trent Corpn. vt. Burton-apon- 
Tront Union Aasmt. Con, Sane vo. Eegington (Church- 
wardens, ete.) & Burton-upon-Trent Union Assmt. Cons. 
(1889), 24 Q. BL OI 1975) Clrand Junction Waterworks 
Co. o. Davies, [1897] 29 Q. i. 209. Mentd., Gilbert 
«. Trinfty House Corpn. (1886), 17 Q. B.D. 795, 


1119. Shipbuilding yard ---Adjoining tidal navi- 
gable river—-Deduction in respect of dredging river.} 
-- WHITE BrotuEers v., Souti STONEHAM ASSESS- 
MENT COMMITTEE, No. 753, ante. 

1120. Theatre — Consideration of profits or 
losses—-Evidence of rating of other theatres.}—In 
valuing a theatre the ct. will not look at the profit 


wal y- | h. ~ - .)-- BAILEY or. MELVILLE 
OHN | Town, [1023] 1 W. W. Rt. 31.--CAN. 


k. Falue of similar lands in vicinitly.} 
-~Re HemINCK & ‘TOWN OF EDMON- 
TON (1903), 5 Terr. I. 1t, 462.—CAN, 


aa. --- .) -The proper mothod of 
valuing a large building centrally 
situated in Glaagew, the property of 
the C(laagow parish council & occupled 
by them as their offices, was by a 
comperison with the rentals of premises 
of a similar character in the nelgbbour- 
hood; & the mere fact that the owners 
& oceupiers were « statutory body, 
in whiee place it might not be possible 
to find # simtlar tenant was not a 
reason for adopting the “ contractor's 
pene * of valvuation.—GLascow 
*ARIGH COUNCIL t. GQLABGOW ASBRS- 
oR, {1Ml4) 3. t*. 651.—-SCOT. 


bb. Firing usxiform rate-—Neceasity 
for—Whether compliance with 4 asese- 
ment Act, 1903, a. 51.}--Re Asarss- 
MENT ACT & NELSON & FORT SREP- 
ary ha Co. (1904), 109 B.C. OR. 529. 


Lirk 


Ciry or 


Lon teeetemantenteeneeeie igeaenn ote 


from per- 
RZ, OCer- 


ce, —---- ~ -—.}--WBYBURN HARD- 
WARK & FURNITURE Co. ¢. Crry oF 
Wrraten & MoKixnons, LTp, (Sask.), 
(1919) 2 W. W. R. 42.—CGAN. 

éd. Bridge over Niagara.}-—B 
over Niagara river between On 

Act bridge for th eats ores he 
a co. for the over 

trains ha 


at a profit 


017.—Rea ALL connecting Hoes on 
TaxaTron Acr either aide of the river :—Held: the 
W. R. 1030.— rule of valuation to be ia that 


provided by Assessment 4 Edw, 


Part II.—Basis or ASSESSMENT. 


or loss which has resulted from the business done ' 


there. 


excluded.— Bone & Compron ve. HACKNEY UNION 


(1900), Ryde & K. Rat. App. 38. 


1121. Blast furnaces—Assessable collectively not 
div —A blast farnace plant for smelting | 
pig iron consisted of eight blast furnaces with the | 
and, railway sidings, cte.. necessary for working 
‘ undertaking. | 

furnace consisted of an outer casing of sheet iron | 
} 





individually. 


the plant, & formed 


one 


lined with firebricks, which lining burnt out every 
three years, & a period of from six to twelve 
months then elapsed before the burnt-out furnace 


could be restored to use. 


use at one time. 


Cee paeneieen a T a ne 


VIT, c. 23 (O.), 6. 43 (2) (a), namely, 
that part of the structure within the 
province is to be valucd as an integral 
part of the whole, & at its cash value 
as the same would be appraised npon 
a sale to another co. possessing similar 
owers, rights & franchises & subject 
o similar conditiona & burdens, & 
incorporating the provisions & basis 
of Assesament Act, set forth fn sect. 42 
(2).—- INTERNATIONAL BRIDGE Co. rr. 
VILLAGE OF BRIDGEBURG (1906), 12 
O.L. R.314; 70. W. R. 407.— CAN. 


p. Rusinces aascased by floor 
occupted.jJ—R. tt. LaARoae (1907), 1 
Alta. L. R. 281.~- CAN. 


q. Provincial asacasment of bank - 
Deduction for loases written off.}-- Re 
BANK OF MONTREAL ANSEXAMENT 
(1909), 18 W. LL. lt. 214.- CAN. 


r. Ausesament of tnaluastrial cam puny 
in reapect of income-- Dericed from in- 
teatient in Dumintion bowta Proper 
amuunt of asarsament—- Amount actuntly 
receitrd asx owieresat.) He Mapary- 
Hara Co. (919), 46 OF EB. Re 308; 
16 Q. Ww. N. 104.-~ CAN. 

t. School play oundsa & jrublie re- 
creation lan. hether value of mir- 
rounding residential property taken inta 
consideration.} - Re WUSNIPEG CHARTRE, 
Re SWTERA OF THR HOLY NAMES OF 
Jesus & MARY ComMUNITY (Man.) 
(1922), 68 D. IL. HR. 506; [1922) 2 
W. W. RR. 253.-- CAN. 


a. —~ -- .} -Where a munictpal corpn. 
allows land held by It to be used for 
ublic recreation; it should be entered 
n the valuation roll at an annual 
value usl te the rent which might 
be obtained if the landa were let & 
the pnbiie excluded, bunt if the land 4s 
held subject to servitudes of way or 
otber restrictiona which are = bbindio 
on the corpn. the land should be valuex 
at the rent which might be obtainel 
for ita nar aubject to these restrictions. 
FRRRIEK ¢. EKDINBURGH AABEHGOR 
Se. L. R. 723.—8COT. 


b —--.}--CARNEQR DUNPFERMIIXE 
TRUSTEES v. DUNFERMLINE ASARSSOR, 
[1909)} S.C. 678; 46 Sc. L. RR. 45); 
{1909} 18. lL. T. 286.—-8COT. 


®. --~ oJ -~ EDInarvrany 
Couxcti rv. EpInsrraun 
{19161 8. C. &23.--8COT. 


S teneed 


Panien 
ARBSRAMOR, 


Therefore the whole , 
eight furnaces forming the plant were never in 
The practice of the overseers, 
as parish rating authority. had been to treat each | 
blast furnace as a separate rateable hereditament, | 


| 


mice ° 


weet ee see aoren 
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&, in the valuation list. to assess only 

* : ' . NSS Uv those 
Evidence of the rating of other theatres furnaces which were in use, & levy no poor rate, 
or & rate afi ao reduced valuation, upen those 


i furnaces which had been drawn & were out of 


Each | plant. which 


able 3 


t e 
| count tee. 
t 


Ls 
ys, PD. . 


qd. Value of dand used for agricultural 


parpeses.}- POINT GREY Compn. ot. 
SHANNON (HB. C.) (122). 66 2 i. . 


60; Ga SS CW OR, 
W. W. RR. 625.— CAN. 
e. f'rofita on resale of timber.) Ne 
TAXATION Act & ANDERRBON LoGulNG 
Co., JP9247 2 WL We. OR. ees: 4b 
B.C. 2. 168.) CAN, 
f. Whether lone for coal of seed gram 


woods [ewe 2 


tneluded.)  Totaanon fan Coo or 
Rirvewo7 MENiemearigy,  fbttaot 8 
W. WW. o1. 645. CARN, 

g. Reernue principle.) CLONDA 
Enncinie Laigar & TOWER Co. or 
VALUATION Coonea., FEWEs, Vb Et 
46 IR 

br, 2) FRaAWIoN Pianist Cot nent 


Pr. Upean Brrerrie Suppay €4a., Dona 


C8edo, & BL Ot. ff Mens. md 43 
Se, wn. 4. (Oe. bh SS. bb. ub. 
SscoT. 

‘ ' Blpatn gt heels J’ antinet 
COUN ov, Bpinet nat Ax escots 
(W900), S FO 4. of Ber S22), a4 
Be, bh. UN. 445: 24 SL Ow OT. we. 
SCOT. 

}. O (poate AO Abbey 
ELeoria Sepresy Con, Ett. 1. Car 
WHITHOR Anmeteemerte, SROOT] MSM. Gi. Gu, 
44 Seon. BR. aoa BER. BD. a7. 
SCOT. 

2 The electricity  worke, 


m. 
machinery, & mains, owned & oocupted 


by the Town Connell of Aberdeen for | 


the purpose of supplying electricity 
te the city, were valued upon the 
revenne acts = ffedd : the figgure 
whieh fell to be entered fn the rofl 
was the net revenue of the under. 
taking after the ordinary deductions 
had been yuade from Crop reventie, 
but without any deduct{un of laine ys 
expended on futerest & stokduse frusd 
in conoretion with expenditure an tu- 
completed & hitherte unproductive 
Derftidings & plant. - ABEROREN Marin 
TRATES t. ABKRDELES ARMMANOK, (1427 J 
S.C. g48.- BCOT. 

n. Slob-lamds.)-  Teelatinet ntols 
lands are to be valued ae land 9 In 
accordance with the provisions of 
Valuation Acta. - NortTrr nn IRELAND 
VALUATION Coma. of. ANDERHON, 
{1923} 2 J. R. Hy. - IR. 


oe. Grass landa- Hypothelical rental. 


.=-Kern’s Thevarers (PTs, OF Cet. 


COUNTY Councrn E22), 12S 2. 7P Sto: 
OT Sol, do. 247: 


wanes wn 


use: Meld: for the purposes of the county rate 
& county rate basis, the trae , 
ment was not Che individual blast furnace, whether 
in full use at the moment or not, but the aggregate 
Tausl 
cluding the furnaces out of blast, all of which 
were in more or jess beneficial oceccupation & rate- 
the cight: flrnaces: constituted one here- 
ditament & the county rating authority were not. 
bound by the valuation of the union assessment 
Conxsperr 


afteable hereditea- 


be treated as oa whole in- 


OVERSEES or. DURHAM 
SU oO OB. 
SO. di, Re BOW Ba ROA, 


nf Sean. Vin, ScoT. 

aa. Duviling house d& bank Whether 
Se pirate assramncnda necessary.) WANK 
Gb ROUT LAND 0. DON BUGLE A see rceancnn 


(Peek, FR RL CO. af Sea) Ge; 2s 
Se. 1. R. Gh. | =SCOT. 

bh. Jhermiitory  sacrommodulion dn 
Heneates  aaylera,t  Gaovan Deeoeraenect 
Btnacy poate oe. PUK NSRCE WES 
Ansxmasaoit Cesena, ob B cO%L af Map 4 
otf, S080. 6. Bont. SCcoT, 


oc. ofmounda reeeened frain ornera of 
wees The proprietor of the aides 
of a public saare wae in the habit of 
premeutitage fe seaqpeermry orlehta cof cet gon 
thoy fo owners of trasedisg xhowe A 
otter: wie pad tiftse Chemfar:  Afedd 
Cdare wapdogecet cvunpedet fan tee etecech dea Chae 
waelrtcct beats ceed, ft decreed Peer ee ontarread 
the Lapsed opt het pulsseeet AC dfs pestirdy 
wardvas wane Ode aneepeedsyed ouef thas musanim 
pera divert Us thee pervepertetaer Crortaa thee 
Owiim of the ahbowe & other (a wheat 
baer grrtenste cd owtaeche Caunprarers rharhia of 
Opal. STEEN oT TaN Ah 
PNOEREE, Nmuskreeoee CPE), OL (ah. rf 
Seep 0 EM Oar, ated, ™” 
= §. OP. §ho SCOT. 

Ad. Veilustlianed dsig aeheuts Cin bana 
wf available gaiaal apart \ Marie want 
CO. BC Ars Daas) te bret are pad 
Avspokeon, FEULSS BO ds | BCOT. 

ee, Fatranuvualvatur.) Ot aecow & 
fioveN Panmime Cot NC ba or. ULAR 
Anepmmoe, (EGEE SS. Wa ROOT. 

fT. } Peg NC et Paninn 
Covance fern Maamrtionne, (Peat 
i. wi, SCOT. 

L) Newsom AD wewernge Works 
woo dans Ao he pditagzes * 


» RR, 


gk. 
fri aa teutrseh 


witht Lands Vieluation cseatlsud) Act, 


1494, & tee wired fed} far bee atateredd tis 
tty valuation rodb at thete true A net 
atapercdys nominat value. AKKROKES 
Area AKAD BENS MaAdint hal has, 
Ls ath Sane or, DaNnatak Afacute: 
tervter, PPOs OC Tbe Sbde 1. 
Yee, (burs: bs. BP. @ia SCOT. 

hh. Cee tenetor'a proncigds »  WWat 
BACK, Soare A Co, or, GE aenoWw AMMKA- 
aok, (Jb ©. 65 O79, SOOT, 


hk. BT. Gor a Reson rT. 
Pompei Amwyason, TEI Se 
G74. SCOT. 

i. - } Hoowriin Mouton Co, 
Cro. or. Grasoow Antenson, fPA?Ts 
“ft 407 )0)|« «SCOT. 
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Rates AND RATING. 


Part I1l——Special Rate. 


Sucr. 1.—FOR SPECIAL EXPENSES. | 
See Public Health Act, 1875 (c. 55), s. 229; | 
Rating & Valuation Act, 1925 (c. 80), s. 3. 

1122. Distinguished from funds for general | 
expenses.|—In the year 1885 pltf. obtained an | 
injunction restraining defts. from discharging | 
sewage into a certain watercourse, & defts. were 
ordered tu pay the costs ofthe action. Nostep was 
taken towards taxing or obtaining payment of the 
costs until Apr. 1890, when pltf. had his bill of costs 
taxed, & by the taxing master’s certificate, dated . 


L633 2a. 10d. On Aug. 7, 1890, pitf. obtained 
& garnishee order visi, attaching certain sums in 
the hands of the treasurer of defts. ‘This was dis- 
charged on motion before the vacation judge, on 
the ground, as to one of the sums in question, that 
being part of rates raised under Public Health 
Act, 1875 (c. 55), to meet the expenses of the year 
1800, it could not be made liable for a judgment. 
obtained in 1885, & as to the other sum, that, as 
it was the balance of monoy burrowed on a loan 
for special purposes for a particular contributory 
ee charged on rates to be levied in that. place, 
t was subject to the same principle. On Jan. 22, 
[XO1, pitf., sued out a writ of elegit to enforce 
payment of his debt, & on Mar. 10, and inquisition 
was taken thereunder, & it was found that defts. 
were seized in fee of certain land in the parishes 
of Norwood, Hanwell, & Isleworth, which had been 
conveyed to them by pltf. & his trustees by an 
indenture of Mar. 6, 1888. The sheriff caused 
these landa to be delivered in execution to pltf., 
who in due course presented a petition for their 
anle. Defta. moved to set aside the elegit & the | 
inquisition on the ground that the land in question 
was held under a special trust for the contributory 
ace of Norwood, & could not be made available 
or the satisfaction of the debt due to pltf. It 
appeared thaton Mar. 10, [801, the land in question 
was vested in defts. in fee, subject. to an equitable 
charge in favour of the Public Water Works Loans 
Comrs., created by a mtge. deed of Feb, 10, 1888, 
subject to an obligation arising under Public 
Health Act, 1875 (c¢. 55), & the order of the Local 
Government, Board to use the lands for works of 
sewage disposal for the contributory pene’ of 
Norwood. On Mar. 25, 1801, subsequently to the 
inquisition, the property vested in defts. passed | 
to the Norwood urban district sanitary authority, 
constituted by an order of the London County 
Oouncil confirmed by the Local Government Board, | 
converting the parish of Norwood into a local ! 
government district. The Norwood sanitary 
authority had by his lordship’s direction been 
served with the petition & notice of motion 
Held: the costs due to pitf, were general expenses 
within Public Health Act. 1875 (c. 55), 8. 2289, & 
under sects. 220-242 of the Act, the funds from 
Which general expenses & special expenses were 


Apr. 26, 1590, they were certifled at the sum of | 


ee tere 


—— 


to be paid were carefully distinguished, the former | 
being payaole out of a fund common to all the | 


parishes of the district, the latter out af a special 
rate levied in the particular contributory place ; 
the scheme of the Act showed that no part of the 
fund devated to special expenses could 
to general expenses, & that. no property which 
had arisen from the fund devoted to special 
expenses could be applied to general ox 
or vice verea; the land in question, which had 
been bought out of moneys which were a charge 


houunion were sewered. 


i 
© applied | 
| 


on the contributory place of Norwood alone, & 
had been conveyed for purposes limited to that 
place, must be taken to the Piorerey transferred 
in trust for that place, & no other; they could 
therefore only be taken in execution for judgment 
debts exclusively chargeable against that con- 


‘ tributory place.—JERSEY (IARI) v. UXBRIDGE 


Runa, SANITARY AUTHORITY, [1891] 3 Ch. 183; 
60 L. J. Ch. 833; 64 L. T. 858; 55 5. P. 165; 7 
T. L. RR. 568. 


Annotations :—-Mentd. Croydon Corpn. r. Croydon R. C., 
eee at 321: Wakefield R. C. cr. Hall (1912), 81 L. J. 


1123. —---.J—(1) Under Public Health Act, 
1875 (c. 55), 8. 230, a special expenses rate must be 
considered to be for all practical purposes on the 
same footing as the poor rate, & is therefore an 
outgoing for which the occupier is liable & not the 
land. 

(2) The words in sect. 220 of the same Act, 
‘special expenses shall be a separate charge on 
each contributory place,” merely emphasise the 
difference between general expenses made payable 
out. of a common fund & special expenses payable 
by a rate to be levied on the contributory place, 
& have not the effect of making a special expenses 
rate a charge upon the premises in respect of which 
the original expenses were incurred within Public 
Ifealth Act, 1875 (c. 55), 8. 257.— CALDER’s YEAST 
Co. v. STOCKDALE (1026), 90.0. P. 206; 70 Sol. Jo. 
1048; Bf L. GR. 5605 affd., 06 1. 7. Ch. 357, 
C. A. 

1124, Charged on particular contributory place.) 
— JERSEY (KARL) v. Uxpripage KRUran SANITARY 
Autnoritry, No. Lb22. aade. 

1125. - | ~Where a rural sanitary authority 
has, under Public Health Act, 1875 (¢. 55), supplied 
water to part of a contributory place, the expenses 
both of supply & of maintenance must, 50 far as 
they cannot be defrayed by a reasonable water rate 
or water rent to be paid by the consumers, be 
raised as special expenses by a rate on the whole 
contributory place.---HLORN vr. SLEAFORD RURAL 
Councin, fIS808) 2 Q. B.358 5 67 1. I. QB. 724: 


WL. 1. 722; 629. P. 502; 46 W. RR. 555, Dn, 
1126. -- - J--CALDER's YEAST Co. Vv. STOCK- 


DALE, No. 1123, anife. 

1127. ---- Retrospective rate.'-- Between 1874 
& 1870 the parish of B. & other parishes in the W. 
The treasurer of the W. 
rural sanitary authority, having no “ special 
expense *' funds iu hand, paid the money out of 
the common fund of the union, of which also he 
waa the treasurer, the amounts paid being posted 
in the rural sanitary authority's ledger to his credit. 
In 18709 the sum so paid amounted to £831 5a. 4d., 
which balance was carried forward each half- 
year until 1883, when if was apportioned under 
the head of “ special expenses " among the several 
parishes, according to the amount of work done in 
each, the amount debited to the parish of B. being 
L280 2a. Sd. ‘This sum was carried forward each 
half-year against the parish up to 1885, when a 
rate was made which purported to be for ial 
expenses chargeable under Public Health Act, 
1875 (c. 55), on the contributory place of the parish 
of B. made in pursuance of the provisions of sect. 
230 of the Act. The books of the rural sani 


mses authority were duly audited every half-year from 


& including 1871 to 1884 :— Held: notwithstand- 
ing the audit, the ct. was bound to go back to the 


Part I1I.—Spreciat Rare. 


time at, & the purposes for, which the money was 
expended, & there was a principle of law applying 
equally to poor rates & to sanitary rates that, 
except so far as a _ retrospective rate was 
affirmatively authorised by any statute, auch 
rate was bad, & the rate must ta disallowed.— 
SAuL v. WIGTON RURAL SANITARY AUTHORITY & 
BowNESS-ON-SOLWAY (CHURCHWARDENS & OVER- 
SEERS) (1886), 56 L. T. 488; 51 J. P. 406; 35 
De R. 252, D. Cc. ea 
nnotations -—Distd. stor _N ’ 

secra (1890), 59 L. J. M.C. 102 °6 0 P Jemer e Cemas 

Bastcl auch (UN tr Uxerdin Retin Bae 
R.C., [1908] 2'Ch. 321.00 eB Croydon 

1128. ——— Distress warrant to enforce—Against 
persons out of office.|—A rural sanitary authority 
made an apportionment under Publie Health 
Act, 1875 (c. 55), 8. 229, of the special expenses 
of a drainage scheme among certain contributory 
places in their district, including the parish of B., 
& issued to resps., who at. that time were the over- 
seers of B., a precept for the amount of the con- 
tribution payable by that parish. Kesps. appealed 

the Local Government Hoard against the 
apportionment. While the appeal was still pend- 
ing &@ summons was issued against resps. for non- 
payment of the amount of the precept, & the 
Justices adjourned the hearing until the appeal 
should be decided. The Local Government. Board 
eventually confirmed the appointment, but in the 
interval resps. had gone out of office as overseers. 
On the summons coming on for hearing the justices 
refused to issue their distress warrant against 
resps. for the amount. of the precept :—Held: 
they had jurisdiction to do so.--PLYMPTON S?T. 
Mary Rerat Councin vr. ReEyNonps, [1009) 1 
K. B. 768; 78 lL. 3. K. OK. 417s 100 LL. T. 308 
7393.P.15863 71.4. 8. 509, D.C. 

1129. Not applicable to general expenses.) — 
JERSEY (Far) ¢. UxBRipge RURAL SANITARY 
AvutTuority, No. 1122, anle. 

1130. Whether chargeable 
CaLDER’S YEAST Co. t. STOCKDALE, No. 1123, ante. 


Sect. 2.—UNDER LIGHTING AND WATCHING 
ACT, 1833. 

See Lighting & Watching Act, 1833 (c. 90); 
Local Government Act, 1804 (c. 73); Rating & 
Valuation Act, 1925 (c. 90), 8. 3. 

1131. Meeting to adopt-——Adoption by part of 
parish—-Adoption rejected at prior meeting of whole 
parish—Two meetings held within one year.}--- 
It is competent to a part of a parish to meet & 
adopt the provisions of above Act as far as that 
part is concerned, though a general meeting of the 
whole parish held within a year before rejected it, 
if the second meeting be not substantially the same 
as the first. & not a colourable evasion of the 
clause which prohibits the discussion of the question 
within a year after ita rejection.---WILKINKON v, 
Gray (1844),2 L. T. 0.8. 348; 95. P. 71. 

1132. —— ——- ———_ ——.] —Under above Act, 
a meeting of the rated inhabitants of the parish 
of H. was held to determine whether the provisions 
of the Act should be applied to the parish. The 
assent of as much as two-thirds of the voters was 
not given. Within a year, a meeting was held of 
the rated inhabitants of a district of the parish, 
to determine whether the Act should be applied 
to that district; when two-thirds of the voters 
assented. A rate was laid upon the district, in 
conformity with this. 8S., one of the parties so 
rated, having refused to pay the rate, was 


J.— VOL. KXXVIII. 


on premises.’ —- | 
$Me, nes PIG EL. R017. aad nom. Ro. EY NSHAM, 


OP na, Se me ee a NER NN arte 


ee 


. the ratepayers present at such meeting : 
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summoned before the justices, when he objected 
that, the latter meeting having been held within a 
year of the former, the proceedings were void by 
sect. 16, & the rate invalid. The parties agreed 
that the question was whether the two meetings 
were substantially the same. The justices decided 
in the alirmative, & refused a warrant for levying : 
—Held: the question was properly put before 
the magistrates, & they having determined it, 
the ct. could not, on a rule to order the justices 
to issue a distress warrant, review their decision ; 
although S. had, before he was aware of th 
objection, paid a rate.--R. ov. Dunn (i857), 7 
BE. & B. 220; 260. 0. ML. Ths 2b iP. sod; 
3 Jur. N.S. 341; 119 E.R. 120s) ated non, 
R. #. Sussex JJ., 28 L. T. O. 8, 252. 
Annotation :—Mentd. R. vr. Dickenson (1857), 21.3. P, 389, 
1133. ———- Requisite majority.)-—- Under above 
Act a majority of two-thirds of the ratepayers of 
a parish is required only at the original meeting 
to be held under sect. 0, for determining as to the 
adoption af the Act, & as to the amount. which (he 
Inspectors shall have power to call for in any vear: 
but where the parish ak adopted the provisions of 
the Act, a majority of (wo-thirds is not necessary, 
in order to determine the amount to be raised for 
the purpose of Che Act ina subsequent vear, under 
sect. TS, but the resolution of a situple majority 
of the ratepayers voting at the meeting: called for 
that purpose, or, in case of a poll being demanded, 
of the ratepayers voting upon it, is suflleient. ~- 
BRECHEY tr. QUENTERY (IS12), 10M. & W. 65; 
Hid. Bx. 4205 60. PL 04, 1h BRR, O83, 
1134. -—-- --—--- Effect of ratepayers present not 
voting.|-—Above Act, 8. &, provides, that the 
adoption, of the Acto shall be determined by a 
majority consisting of two-thirds of the a i. 
Cte 
the statute had not been adopted when at amerting 
thirty-seven ratepayers being present, only twenty 
voted, the remainder pot taking any part to the 
transaction, -EyNswamM Cagk (ES4), 22 Q. BR. 


3 New Mag, Cas, 1o4 5, 100. 2. OLS. US anah none, 
ite FEy~sitass Pattison, RATERPAYEHA, New Ness. 
Cas. 507; 18 LQ. B. 2kos 2S Jur. ho. 
Anrutationa :-- Consd. Gorling ro Veley (18455, 4D Lb. Can, 

G7TY, Apid. i.e Chrtastebureb Overseer (Thott 7 Le. & Us, 

409. (See (1K57), 7 EB. & UB. 428.) 

1135. -—--- Whether chairman must be rate- 
payer.j--At a meeting of the ratepayers of a 
parish it was resolved to adopt the provisions 
of above Act, so far a8 they related to lighting 
the parish. At asubsequent meeting, a requinte 
majority of the ratepayers passod a resolution 
for the making a lighting rate. Oni both orca- 
sions the ratepayers present elected as chalirtoan 
a gentleman vot a ratepayer: -Held: aithough 
the statute probably intended that the chairinan 
should be a ratepayer, yet, though be was not 
a ratepayer, the rate was not thereby renderid 
invalid.---HK. v. MippLesex JJ. (1855), Ball Ct. 
Cas. 156; 22 .. J. M. C. 1085 21 1. 7. O. M. 
191; 175. P. 56860; 17 Jur. 187. 

1136. By whom convened.;--A rule was 
obtained calling on the overseers of a parish to 
show cause why two justices should not insue their 
warrant under abuve Act to levy by distress on 
the goods of the overseers two sums of money 
ordered to be paid by the inspectors of a diatrict 
within the parish, in which the provisions of that 
Act bad been adupted. By the affidavits it 
appeared that the rict was one assigned to a 
c 4 for ecclesiastical purposes, under Church 
Building Act, 1831 (c. 3%}; & that above Act had 
been plopied. more than two years before the 
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Sect. 2.—Under Lighting and Watching Act, 1888. 
Part IV. Sects. 1 & 2: Sub-sect. 1.) 


application at a meeting convened by the church- 
wardens of the district church. ‘These church- 
wardens, as was shown affirmatively by the 
affidavits, were churchwardens for ecclesiastical 
purposes only, & never in the habit of calling 
meetings for secular purposes :—Held : the meeting 
was improperly convened, the churchwardens of 
the district church not being such churchwardens 
as are contemplated by above Act, s. 5, & conse- 
uently the provisions of the Act had never been 
uly adopted in the district; & the order of 
inspectors was void.—R. v. KINGSWINFORD OVER- 
SEERS (1854), 3 EH. & B. 688; 23 L. J. M. C. 172; 
18 J. P. 678; 118 E. R. 1299; sub nom. R. v. 
STAFFORDSHIRE JJ. & KINGSWINFORD OVERSEERS, 
23 L. T. O. 8. 91; 2 W. R. 453; sub nom. R. v. 
LEIGH & CoPpH, STAFFORDSHIRE JJ., 18 Jur. 1073. 
1137. Notice of adoption—Where to be affixed. |— 
A notice of the adoption of above Act for a district 
chapelry, was held to be sufficiently published 
where it was affixed on the chapel of the district 
but not on two dissenting & proprietary chapels 
within the district, nearly two months after the 
meeting at which it was adopted.—R. v. DEVERELL 
(1854), as reported in 23 L. J. M. C. 121; 118 
E. R. 1181; sub nom. R. v. WARBLINGTON OVER- 
SEERS, 22 L. T. O. S. 304; 18 J. P. 647; sub nom. 
Ez p. WARBLINGTON OVERSEERS, 18 Jur. 494. 


Annotations :—Refd. R. v. Kingswinford Overseers (tase), 
: fe ace 8 Backhouse v. Bishopswearmouth (1861), 
ur. e e s 


1188. Determination of sum to be raised—Re- 
quisite majority.|—BrECHEY v. QUENTERY, No. 
1133, ante. 

1139. Effect of adoption—-No power to relin- 
quish.]—Above Act was adopted by the parish 
of St. Ives. Subsequently the town council of 
St. Ives took upon themselves the powers of 
inspectors under that Act. They afterwards 
relinquished their powers, & the vestry of the 
parish again adopted the Act & levied a rate 
under it :—Held ;: the town council having adopted 
the Act, they had no power to relinquish it, & 
the rate made was bad.—QUICK v. St. IvES 
(CHURCHWARDENS & OVERSEERS) (1860), 2 L. T. 
214; 24J.P.790; 8W.R. 414. 

1140. ——— Whether rate impeachable by quarter 
sessions—On appeal against issue of distress 
warrant.}|—A parish council, having adopted above 
Act, ordered the overseers, resps., of the parish, 
to raise a special rate to meet the expenses. The 
same was allowed by two justices for the county. 
No notice of appeal against the rate was given. 
A demand note was served upon applit. as occupier 
of a house & building, but he refused to pay, & 
was summoned for non-payment before a ct. 
of summary jurisdiction, & an order for the issue 
of a distress warrant was made. This order for 
the issue of a distress warrant was appealed against 
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at quarter sessions. The ct. of quarter sessions 
allowed applt. to go behind the rate made & 
impeach the procedure by which the Act had been 
adopted, being of opinion that certain statutory 
provisions had not been eapher with, & that the 
order for the payment of the rate could not be 
enforced against applit. & allowed his appeal with 
costs :—Held: they were wrong in so doing, & the 
order for the issue of the distress warrant made by 
the justices in petty sessions must be enforced.— 
CLOWN OVERSEERS v. ROBERTS (1896), 61 J. P. 7; 
sub nom. ROBERTS v. CLOWNE OVERSEERS, 13 
T. L. R. 18, D.C. 

1141. Whether proof of adoption necessary— 
As condition precedent to issue of distress warrant.] 
—Qu. : whether justices, upon summons to enforce 
payment of lighting & watching rate, can inquire 
into the preliminary steps relating to the legal 
adoption of such Act in the parish.—R. v. OXFORD- 
SHIRE JJ. (1854), 22 L. T. O. 8S. 219; 18 J. P. 38; 
sub nom. R. v. LAMBERT, 2 C. L. R. 883. 

.]—See Distress, Vol. XVIII., p. 417, 
Nos, 1564, 1565. 

Effect of non-publication on grant of distress 
watrant.J]—See Distress, Vol. XVIII., p. 417, 
No. 1566. 

1142. Appeal against rate—OCosts.|—-Where an 
appeal against an order for payment of money 
under above Act is duly entered at sessions, & 
afterwards dismissed, r hearing counsel, on 
the ground that notice of the appeal had not been 
given to the magistrates making the order, though 
it had been given to the inspectors, sessions cannot 
award costs to resp., the matter of the appeal not 
having been heard & determined.—R. v. WILKIN- 
SON (1842), 2 Mood. & R. 431. 

1143. Recognisances by appellant.} — 
(1) If an appeal against a rate made by overseers 
under the above Act, inquiry into the validity of 
an appointment of the inspectors under that Act 
becomes a necessary step in the investigation, it 
may be pursued, although sect. 67 gives a 
substantive appeal against an appointment of the 
inspectors. 

(2) Grounds of appeal against a rate made by 
overseers of the poor under above Act impeached 
the preliminaries to, & the actual adoption of 
the Act, & the election of inspectors under it, as 
well as the rate itself:—Held: although the 
objections, not directed against the rate itself, 
were virtually objections to the order, direction, 
or appointment of the inspectors under which 
the rate was made, applts. were entitled to be 
heard in support of the appeal without entering 
into the recognisances which above Act, s. 66, 
requires applts., against any order, direction, or 
Spe of the overseers, to enter into.—R. 
v. Brecon JJ. (1855), 19 J. P. 823; 4 W. R. 117. 

1144. ——— Appeal against appointment of in- 
spectors distinguished.]—R. v. BRECON JJ., No. 
1148, ante. 
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Part IV.—The Assessment. 


Sect. 1.—RATING AUTHORITY. 


See Rating & Valuation Act, 1925 (c. 90), s. 1, 
Sched. 1. 

1145. Assessment committee—Owners of similar 
properties — Discretion to discriminate.) — The 
assessment committee of a parish resolved that the 
licensed houses, breweries, places of amusement & 
waterside properties in the parish should be 
reassessed. By the date next mentioned 127 of 
the licensed houses had been revalued & their 
value increased by £2,778, & the remaining 327 
licensed houses had not as yet been revalued ; 
& by that date many places of amusement & water- 
side properties had also been revalued & their 
valuation increased by £19,414. On Mar. 17, 
1920, the assessment committee passed a resolution 
that the revaluation so far as already completed 
should be included in a supplemental valuation 
list, & on Mar. 29, 1920, they approved a supple- 
mental list made in accordance with the resolution. 
On Apr. 9, 1920, a poor rate was made for the parish 
in conformity with the valuation list as amended 
by the supplemental list. The revaluation of the 
remaining properties afterwards proceeded & was 
completed in July, 1920, the increase in the 
assessable value of the said 327 licensed houses 
being £2,334. There had been no general increase 
in the value of licensed premises in the parish 
since Mar. 29, 1920. The occupier of one of the 
127 licensed houses, the rateable value of which 
had been increased from £48 to £88, appealed to 
quarter sessions against the rate of Apr. 1920, & 
that ct. allowed his appeal & reduced the assess- 
ment of his said house with respect to the said 
rate to its former value. On a case stated for the 
High Ct.:—Held: there was evidence that the 
rate was unequal & unfair; the occupier was 
aggrieved by that rate; the assessment com- 
mittee had no discretion to discriminate between 
properties of the same class & to render some of 
them liable to a proportionately higher rate than 
the others; &, consequently, the decision of 
quarter sessions was right & should be affirmed.— 
DOUBLE v. SOUTHAMPTON ASSESSMENT COM- 
MITTEE, [1922] 2 K. B. 213; 91 L. J. K. B. 803; 
126 L. T. 796; 86 J. P. 86; 66 Sol. Jo. 473; 20 
L. G. R. 297; 2B. R. A. 849, D. C. 

1146. ——— Constitution of—Rating & Valuation 
Act, 1925 (c. 90), s. 17.|—By above Act, s. 16, 
the council of every county shall make & submit 
to the Minister of Health a scheme for the constitu- 
tion of assessment areas; & in making schemes 
regard must be had to the population & rateable 
walce of the rating areas affected by the scheme. 
By sect. 17, sub-sect. 1, there is to be an 
assessment committee for every assessment area. 
By sub-sect. 4: In the case of an assessment area 
not being a county borough ‘‘the assessment 
committee shall consist of persons to be appointed 


PART IV. SECT. 1. 
g. Assessment commtitee — Constilu- 
tion of.J—Re Girt & JAOKSON (1856), 
14 U. C. R. 119.—GAN. 


—CITY OF 
TOWNSITES, 


rovision for 


h. eS ——~,] = p 

the appointment by the council of an 
assessnient commit co of the 
mayor or reeve, secretary- r & 
agseasor or any two others with the 
assessor, soft rip see bia the 
appointment of a committee 

oF he mayor, the assessor, being also 


k. Validily of 


17.—AUS. 


the secretary -treasurer, & an alderman. 
WETASKIWIN ¥ 


LTp. 1 
W.W.R. 515; 45D. L. R. 422.—CAN. 
PART IV. SECT. 2, SUB-SECT. 1. 


tce.J—N RE vw. AVON 
sily for notice.J—N ORTHMORE ¥. 
oy ie BoARD (1914), 17 W. A. L. R. 


L—— ——.]—Where an 
ment is made under Parish 


by the following authoritics, being authorities 
whose area or any part of whose area is comprised 
in the assessment area that is to say, rating autho- 
rities, boards of guardians & the councils of 
counties, & the proportion in which the said 
authorities shall be represented shall be deter- 
mined by the scheme constituting the area.” 
A county council made & submitted a scheme to 
the Minister of Health which was approved by the 
Minister with modifications. Under the scheme 
as modified & approved an assessment area was 
constituted consisting of seventecn constituent 
areas, including the area of a rural district the 
council of which were the appcts. for the rule. 
An assessment committee was purported to bo 
created for the assessment area consisting of 
twenty-eight members, each of the various urban 
& rural districts & boards of guardians within the 
assessinent area being allotted a certain number of 
representatives. <A rule nisi for a certiorari was 
obtained to remove into the High Ct. for the 
purpose of being quashed the order of the Minister 
approving the scheme, on the ground that the 
constituent authorities were entitled to decide 
among themselves on the size or number of the 
assessment committee, & on the mode of repre- 
sentation of their own group :—Held: the words 
in above scct., sub-sect. 4, ‘‘the proportion in 
which the said authorities shall be represented 
shall be determined by the scheme,”’ did not mean 
that the mere proportion & nothing more should 
be determined by the scheme; the words ‘“ the 
said authorities,’’ were not to be read as meaning 
the said groups of authorities; &, inasmuch as 
under the scheme the total number of the members 
of the assessment committee had been fixed, & as 
the proportion between the various groups of 
authorities could be readily ascertained from the 
number of representatives accorded to each par- 
ticular authority, the scheme complied with the 
requirements of the Act.—R. v. MINISTER OF 
HEALTH, x p. WORTLEY RuRADL Counciy, [1927] 
2K. B. 229; 137 L. T. 279; 91 J. P. 05; 48 
T. L. BR. 482; 25 L. G. R. 279, D. C. 

1147. Assessment area—Rating & Valuation Act, 
1925 (c. 90), s. 16.]|—R. v. MINISTER OF HEALTH, 
Ex p. WORTLEY RURAL CoUNCIL, No. 1146, ante. 

Transfer of duties & powers of overseers.|-——Sec 
Rating & Valuation Act, 1925 (c. 90), 8. 62. 


Sect. 2.—VALUATION LISTS. 
SusB-sEcT. 1.—IN GENERAL. 
See, now, Rating & Valuation Act, 1925 (c. 90), 
ss. 19-30, 37, 43-45, 47, Sched. IV. 
1148. Contents of list—Newly erected houses 
unoccupied.]—Houses newly erected & not yet 
occupied are rateable hereditaments within Union 


Act the assessors must give notice 
re &" 7 E. wiereot in sedge © mens as gn oases 
Alta.), (191 of assessmen or coun rates.— 
¢ +40! ae: STREET (1850), 1 Han. 107.— 
CAN. 

m.—— -———.]—GREAT WESTERN 
Ry. Co. v. FERMAN (1859), 8 C. P, 
221.—CAN. 

n. —— -———.}—-A school aassess- 
ment under 21 Vict. c. 9, a. 15, {8 bad 
if thirty days have not elapsed between 
the tion of notice of the assesa- 
ment & the delivery of the warrant to 
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Assessment Act, 1862 (a. 1038), ss. Ta, 25, & ought 

to be inserted in ‘the valuation lists. —R. v. MALDEN 

OVERSHERS (1869), L. R. 4 Q. B. 826; 10 B. & S. 

8238; 33 J. P. 645; sub nom. MALDEN OVERSEERS 
pin iehnees J. M. C. 125. 


notations :-—Distd. Greenwich Union v. ecace Union 
an Ryde, Rat. App. (1871-85) 27. Consd. .v. City 
of London Union Assmt. Com., {1907] 2 K. B . 764. 


1148. Works nearing completion.}— GREEN- 
WIcH UNION v. WOOLWICH UNION ASSESSMENT 
aa aa (1871), Ryde, Rat. App. (1871-85) 

See, now, Rating & Valuation Act, 1925 (c. 90), 
s. 5 (1) (c) (i.). 

1150. Deposit of list—After alteration.!|—It is 
the duty of the overseers of a parish, under Union 
Assessment Committee Act, 1862 (c. 103), s. 21, 
to deposit the valuation list, ‘after alteration by the 
assessment committee, in the place in which the 
rate books are kept, & to give due notice thereof 
in the same manner as in the case of the original 
deposit of the valuation list, pursuant to sect. 17 
of the Act.—R. v. CHORLTON-ON-MEDLOCK OVER- 
SEERS (1865), 6 New Rep. 267; 35 L. J. M. C. 56; 
18 W. R. 925 ; sub nom. CHAULTON UNION ASSESS- 
MENT COMMITTEE v. CHAULTON OVERSEERS, 12 
L. T. 581. 

1151. —— -|—It is a condition precedent 
to the validity of a valuation list for a parish, 
under Union Assessment Committee Act, 1862 
(c. 103), which has been altered by the assessment 
committee, that it should have been deposited by 








WESTERN Ry. Co. 
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the committee for inspection, as required by 
sects. 17 & 21, after the alterations; & an order 
by guardians of a union on a parish for contribu- 
tions, based on an altered list which has not been 
so deposited, is vale: —R. v. CHORLTON UNION 
ee), LR. 8 Q. B. 5; 42 L. J. M. C. 843 87 


pare rae -—Refd. R. v. West Ashford Union (1907), 2 


Konst. Rat. App. 624. 

1152. ——.]—-Notice of appeal against a 
poor rate having been given to the assesament 
committee under Union Assessment Committee 
(Amendment) Act, 1864 (c. 39), s. 1, they amended 
the valuation list, & gave notice to the overseers, 
but the list was not redeposited as required by 
Union Assessment Committee Act, 1862 (c. 108), 
8. 21:—Held: it was not necessary to redeposit 
the list—R. v. EpmMonps (1874), L. R. 9 Q. B. 
508; 48 L. J. M. C. 156; 31 L. T. 237; 38 J. P. 
727; 22 W. R. 944. 


Annntations :—Refd. R. v. Langriville Naar RnR. ®. 
Bebstol Syke Oversecrs A aitorelt 14 Q. B. D. 83; R. w.. 
tol aaa Ex p. Bristol Waterworks Co., * 11913] 


1163. .]}—An assessment committee 
applied to the guardians under Union Assessment 
Committee Act, 1862 (c. 103), s. 26, for the consent 
of the guardians to the appointment of a valuer 
to make the valuation of all the rateable heredita- 
ments in the parish except railways & other works, 
& to make & sign a new valuation list thereof. 
The guardians resolved that the assessment com- 
mittee be authorised to appoint a valuer to value 
the parish except works, etc., & the assessment 











RoGERS (1869), Act, C. S. c. 65, s. 102, requiring 


the collector.—R. v. JARDINE (1863), 
ora 645.—CAN 
—— —— }-~Re GILLIES ASSESS- 
mn (1907), 42 N. S. R. 44.—OAN. 
-—}+—The assessment of 
tho’ business tax can be deemed to 
made only after notice thereof has 
been given.—Re IDEAL House Fur- 











NISHERS, LTp., Crry OF WHINNIPEG’S 
oo eal eG 18 Man. L. R. 650; 10 
——.]— Gast v. MOORE 

(1913), ), 23 O. W. R. 378 : 3; 4 As W.N. 
oe 270.L. R. 615; 9D. L. R. 607. 
——.}—The imposition of 

a frontage tax in the nature of a 


judicial proceeding of which the party 
affected must have notice & be allowed 
to be heard.——-WANDERERS INVEST- 
ae tine Co. v. WINNIPEG CORPN., [1917] 
AN. ORI 197; 27 Man. L. R. 450.— 


-}—GRATTION SEPARATE 
Seecok District No. 13 TRUSTEES 
% REGINA PuBLIC SCHOOL eg Ss 
No. 4 Troustess, ([1918] 1 W. W. 


wae ee 


ee 10 Sask. L. R. 455; 38 D. L. os 

a: —_— "——.}+ HAGMAN v. MER- 
CHANTS BANK (Alta.), {1919)1W.W. KR. 
500.—CAN. 


bo —— ———.}—EDMONTON TRUST 
Co. v. STURGEON MUNICIPAL DISTRICT, 
sa? ai 3 W. W. R. 775.—CAN. 

rating. }—HRe D 

HATE & GORE oF TORONTO (1853), 
3 . Pp. 23.—CAN. 
| pusposas eanmot be loviod. by 
00 Oscs canno evie 
sal eral rate a = aaron Raped es td 
a city.—Re 8 


OTT 
MUNICIPAL COUNOIL (1888), 13 aU. C. R. 
ges —CAN. 
ARLING v. MAY- 


———, }— 

VILLE 2 (1871), 210. P. “499 .—CAN 

{. Distinction between value oy 
railroad & other real property.}-—-The 
omission of the assessor to ; 
in his notice to a railway co., between 
the value of the land occupied by the 
road & their other real property, does 
not avoid the assessment. REAT 














29 U.C. . 245 CAN. 

ge. —— Assessment for several pur- 
poses—Necessity for separate assess- 
ment for each object.}—A warrant 
directing an assessment for sevoral 
purposes may be sufficient provided 
he amounts required for each object 
are separately stated. But there must 
be separate assessments for cach 
object, & if the whole are so blended 
to thor that this cannot be ascer- 
tained, the assessment is bad.—Ez p. 
MCINERNEY (1873), 1 Pug. 227.—CA 
Neglect by assessor to pelt 
roll. J—The onieaion of the assessors 
in a city to make & complete the roll 
until after May 1, does not avoid the 
assessment.-— NICKLE v. DOUGLAS 
(1874), 35 U. C. R. 126. —CAN. 

k. Misdescription of land.}— 
NELLES v. WHITE (1881), 29 Gr. 338.— 


CAN. 

1. ——.}—FLEMING v. MCNABB 
age 8 A. A. RR. 656 ee 
CTORIA CORPN. 
v. ‘Bowns (4902), 8 8 B. Cc. I. 363; 22 
C. lL. T. 











. 
Se: na, | ees 


n-—— —— en ene v. Gov- 
ERNOR & COMPANY OF ADVENTURERS 
OF ENGLAND TRADING INTO HUDSON’S 
Bay, 21 C. L. T. Occ. N. 64.—CAN. 

aa. —— Irregularities in procedure.) 

—OAKLEIGH CORPN. v. GRAY (1898), 
24 ae L. R. 380.—AUS. 

CITY 


———.}-— Bal 
townie (1883), 8S. C. R. 352 CAN. 
cc. ——.] — CAN Co. 
rie OF MITCHELL (1904), 7 t O. L. R. 
24 0. L. T. Oce. N. 210; 8 
a ay. R. 478.—CAN. 

dd. -———  ———-.] — VIENNA ScHOOL 
DISTRICT TRUSTEES v. ROSZKOSZ (1904), 
6 Terr. L. R. 51.—CAN. 

SoHOOL 


ee CLIVE 
TRICT v. NORTHERN CROWN BANK 
ren ), [1917) 2 W. W. R. 549.—CAN. 


Gok -——— Error in capttalisation.}— 
LN COUNTY v. TOWN OF NIAGARA 
On 25 U. C. R. 578.—-CAN. 


Contrarention of Schools 
Acei—The contravention of Schools 








schools to be non-sectarian, is not a 
ground for quashing a district assess- 
mont.—Ex p. JOMNSTON (1894), 32 
N. B. R. 556.—CAN. 

hh. Assessment made before com- 
mencement of year.J}—BRANTZ v. WHITE 
WHALE LAKE SCHOOL on (1908), 
7 W. L. R. 164; 1 Alta - 14.— 
CAN. 

kk. —— Assessment not made by 
authorised assessor.}—~fTeld : the com- 
plete making of the rolls by an assistant, 
who exercised his own discretion in 
valuation, & who signed the rolls 
himself, was not an assessment roll 
— by the oy Pavone assessor & 

oid.—Du v. MACFARLANE 

(v. T, J (1911), is W. L. R. 701.—CAN. 

Hh. —— Munici al council & courts 
of revision held m ee piilddabe } 
— ANDERSON ¥v. SOUTTI OUVER 
ee gtD 45 g G R. 425. 


mm. Assessmcnt made payable 
in one instalment.}—An suaesardent for 
local improvement cannot be impugned 
on the ground that it has bean, uzaee 
payable in one instalment.—PELL 
CHILLIWAOK CORPN., [1917] 1 W. Ww. R. 
208; 23 B.C. R. 97.—CAN. 

nn. Disregard by assessor of 
fair actual or cash es aed fact 
that an assessor in ma assess - 
ment disregards the principle that land 
should be appraised at ite fair actual 
or cash value & places a higher value 
thereon, does not render the assess- 
ment ill -—TOWN OF MACLEOD v. 
Sle 7a (Alta.), [1918] 3 W. W. R. 

00. Sufficiency of notice.) — 
BRITIAH COLUMBIA ELECTRIC Ry. o¢. 
VICTORIA CORPN. (B. C.), [1917] 3 
W. W. R. 542.—CAN. 

pp. Conclusiveness of assesement roll.) 
Beda deaf et OF MERCY OF ADELAIDE 

v. ADELAIDE CORPN., 


mit ————. }— BuRFoRD SCHOOL TRUB- 
v. BURFORD TOWNSHIP (1889), 18 
oR R. °546-— CAN. 


rr. ——.) — HIsLop v. 
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committee thereupon appointed a valuer to value 
the parish & to sign the valuation list. The 
valuer accordingly made & signed a valuation list 
for the parish, & he included railways & other 
works, his figures being based in the case of col- 
lieries on the returns of output for a previous year. 
After the valuer had signed the list & handed it 
to the clerk to the assessment committee, the values 
of the railways & other works were, with the 
assent of the valuer, altered on behalf of the 
assessment committee in accordance with the 
latest returns. The overseers declined to deposit 
the valuation list thus made & altered :—Held: 
as the list was not a proper valuation list, a 
mandamus would not issue to the overseers to 
deposit it.—R. v. LLANHILLETH OVERSEERS, Ex p. 
PONTYPOOL ASSESSMENT COMMITTEE (1923), 130 
L. T. 64; 87 J. P. 189; 21 L. G. BR. 663, D. C. 

See, now, Rating & Valuation Act, 1925 (c. 90), 
ss. 25 (2), 28 (4). 

1154. ——— Mandamus to deposit.) —l. v. Luan- 
HILLETH OVERSEERS, Lx p. PONTYPOOL ASSESS- 
MENT COMMITTER, No. 1153, ante. 

1155. Sufficiency of list—Collective valuation of 
separate parcels.|—Valuers employed by an assess- 
ment committee under Union Assessment Com- 
mittee (Amendment) Act, 1864 (c. 39), s. 4, to 
value a farm, furnished a valuation list giving the 
estimated acreage of each of the several fields 
comprising the farm, but not the gross estimated 
rental or the rateable value of each or any of the 
fields separately, but giving these two last-named 
amounts in lump sums in the proper columns at 








Ciry (1917), 38 O. L. R. 470; 34 e 
D. L. R. 31, 45.—CAN. 

n. --—A municipal valuation’roll 
is conclusive as to the amount of 
rates payable, but not as to the liability 
of a person be rated.—UMTATA 
MUNICIPALITY v. UNION GOVERNMENT, 
[1913] C. P. D. 540.—S. AF. 


0. Damages for road laid through 











_8. Necessity for notice of re- 
vision. ]|—-NICHOLLS v1. CUMMING (1877), 
] Ss. C. R. 395.—CAN 

f. oe ——.] — 
(1878), 43 U. C. R. 

g. ——— ——.]—PETMAN v. TORONTO 
Ciry (1897), 24 A. 

h. -}—The validity of a 
change of assessment is conditional 
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the end of the several items comprising the entire 
farm :—Held: such a list was sufficient, & in 
conformity with the requirements of the Act of 
Parliament, & it was unnecessary to give the value 
of each individual field of the farm separately.— 
RAWLENCE v. HuRSLEY UNION (1877), 8 Ex. D. 
44; 47L.J.M.C.31; 371.17. 508; 425. P. 24; 
26 W. R. 81. 

1156. Premature approval of list—Effect of.]— 
The effect of Union Assessment Committee Act, 
1862 (c. 103), s. 18, is to render void any valuation 
list which has been approved by the assessment 
committee before the expiration of twenty-eight 
days after public notice of the deposit of such 
list by the overseers, & also any rate made in 
conformity with such list, & that effect is not taken 
away by Union Assessment Committee Amend- 
ment Act, 1864 (c. 39), s. 1—Rkricarr UNION 
ASSESSMENT COMMITTEE v. Soutu EASTERN Ry. 
Co., [1894] 1 Q. B. 411; 63 L. J. M. C. 65; 68 
L. J. Q. B. 398; 70 L. T. 353; 58 J. P. 264; 42 
W. R. 585, D. C. 

Annotation :—Consd. R. v. Bristol Recorder, Zr p. Bristol 

Waterworks Co., [1913] 3 K. B. 104. 

1157. Supplemental list — Validity.) — Union 
Assessment Committce Act, 1862 (c. 103), s. 26, 
gives to the committee & overseers no greater 
powers in making a new valuation list than the 
overseers have in making the original list under 
sect. 14 of that Act: namely, ‘“‘ to make a list of 
all rateable hereditaments in the parish with the 
annual value thereof respectively.”’ 

An assessment committee passed a resolution to 


ong 


Against whom made.|\—An assessment 
against a joint stock corpn. must be 
made against the president or manager 


. Wrison | Of the co.—Exr p. BANK oF NEW 

Os CAN. BRUNSWICK (1873), 1 Pug. 265.—CAN. 
dd. Roll not completed in time— 

R. 53.—CAN. Liability of assessors.|}—The omission 


of assessors to return their roll by 
May 1 jis not an indictable offence.— 


private properly—Time for making 
assessment.J—The assessment of dam- 
ages to a person through whose 
improved land a public road is laid 
out need not be made concurrently 
with the laying out, but may be sub- 
sequently to it. If made before the 
road is laid out. it is a nullity.—Hz p. 
HEBERT (1854) 3 All. 108.—CAN. 

p. Assessment of property in two or 
more sections-—-16 Vict. c. 185, 8. 16.}— 
The proviso in above Act, as to agsess- 
ing property in two or more scctions, 
applies only to the case of an un- 
divided property extending into more 
than one section of the same muni- 
cipality, not where the land Hes in 
different municipalities.—Re HaLio- 
WELL & STORM SCHOOL TRUSTEES 
(1857), 14 U. C. R. 541.—CAN. 

q. Assessment for schools—Conslitu- 
tion of meeting for voting assessmen*.] 
—McGREGOR ¥v. PATTERSON (1862), 
5 N. Ss. R. (1 Old.) 211.—CAN. 

r, —— ——.]— PINEO v. SHAW 
(1868), 7 N.S. R. (1G. & O.) 362.— CAN. 

t. ——-—_——. + Re SCHOOL SECTION, 

a. —— Meaning of “ fulure asscss- 
ments.’ |—Re PINEO (1866), 6 N. 5. R. 
(2 Old.) 178, n.—CAN. 

b. Separation from general 
county assessment—Whether necessary.) 
—A county assessment in aid of 
Schools need not be separate from the 

meral county assessment, provided 

he several amounts are - 
Dig. 70. AN. 


c. Revision of assessment roll—Ap- 
lication io Treaaurer.j}—Re SECKER & 
AXTON (1862), 22 U. Cc. R. 118.—CAN. 

d. ——.]— STEWART v. TAGGART 

(18732), 22 C. P. 284.—-CAN. 





upon the giving of notice so as to 
enable the person into whose name tho 
assessment is changed to appeal.— 
NOBLE v. TOWNSHIP OF ESQUESING 
(1920), 47 O. L. R. 255; 18 O. W.N. 
60.—CAN. 





k. Limitation of time for re- 
vision.}—LOCAL IMPROVEMENT D18- 
TRICT No. 26 A5 v. WALTERS (1908), 
8 W. L. R. 176; 1 Alta. L. n. 188.— 
CAN. 

l1.——— Change of ownership before 
completion of roll.|}—Applts. were 
owners of ccrtain lands when the assess- 
ment roll was being made up, but 6 
days before its completion these lands 
became vested in the Crown :—H/eld : 
the roll must be amended by striking 
out applts.’ name.—Re Ciiy oF 
REGINA ASSESSMENT (Sask.) (1909), 
11 W. L. R. 441.—CAN, 
m. By Local Government 
Board.}—The Local Government Board 
may revise the assessment of any 
portion of the area of a rural muni- 
cipality which has been subdivided 
accor to a registered plan, after the 
asscasment has been completed, tne 
tax rate struck & tho taxes fallen due. 
—SHERWOOD RURAL MUNICIPALITY W. 
WiLson (Sask.), [1917] 1 W. W. R. 
593.—CAN. 

aa. Village lotse— Separate assess- 

A ae —— cere &8SE88 
village lo e@ property of non- 
residents separately, placing opposite 
to each the value & amount of assess- 
ment.— RLACK v. HARRINGTON (1865), 
12 Gr. 175.—CAN. 

bb. Assessment for age oe street — 
Muet be regulated bye-law.}j—Re 
MORRELL & Crry oF TORONTO (1872), 
22 C. P. 323.—CAN. 


oc. Assessment of corporation — 





R. v. SNIDER (1873), 23 C. P. 330.— 
CAN. 

ee. Incorrect statement furnished— 
Power of asacssor tn assess indcpendently 
of statement.J—-Kx p. LAWLESS (1879), 
18 N. B. Rn. 520.—CAN. 

ff. —— ——-. |_-’z p. FAIRWEATHER 
(1891), 30 N. B. R. 531.—CAN. 

gg. Property acquired before actual 
completion of assessment roll—-Whether 
liable to assessment.}—CADDEN  v. 
MEADOWVALE PROTESTANT PUBLIO 
ScHOOL DISTRICT No. 175 TRUSTEES 
(1891), 3 Terr. L. R. 158.—CAN. 

hh. Power of council' to have new 
as. annually.J—Re DWYER & 
TOWN OF PORT ARTHUR (1891), 21 
O. R. 175.—CAN. 

kk. Assessment for local improvement 
—Option of council to asacss before or 
after improvement.J—In carrying out 
@ local improvement the council may 
either ascertain & provide for the cost 
of the work before it is actually com- 
menced by imposing & confi tho 
assessment necessary for that purpose, 
or they may do the work first & mako 
the special assessment after ita com- 
lg GILLESPIE & TORONTO 

“Ty (1892), 19 A. R. 713.—CAN. 

ll. What amounts to completion o 
assessment of property—Vailuation 
placing on roll. }--BRAD- 
BHAW vw. RIVERDALE PUBLIC SCHOOL 
DisTRict TRUSTEES (1892), 3 Terr. 


L. R. 164.—OAN. 

mm. Time for making assessment — 
Special provi for ng assessment 
in autumn.|-—DYER v. TRENTON TOWN 
(1893), 24 O. R. 303. , 
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Sect. 2.—Valuation lists: Sub-sects. 1&2. Sects. 
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the effect that a supplemental valuation list should 
be made, & that in such list the gross & net values 
for certain classes of property, in which residential 
pepe. was not included, should be increased 

he addition of 25 per cent. to the gross & net 
valaee in the existing list, & that this order should 
be sent to the overseers. A supplemental valua- 
tion list was drawn up in accordance with this 
resolution, no individual valuation being made, 
& a rate was made & served upon resps., among 
others, as occupiers. On a case being stated by 
the ct. of quarter sessions:—Held: quarter 
sessions were entitled to find that no scaplementel 
valuation had been made within Union Assess- 
ment Oommittee Act, 1862 (c. 108), & that the 
list which purported ‘to be a valuation list was 
unfair, unequal & bad in law.—Stirk & Sons, 
Lrp. v. HALIFAX ASSESSMENT COMMITTER, [1922] 
1K. B. 264; 91 L. J. K. B. 258; 126 L. T. 338; 
86 J. P.9; 38 T. L. R. 83; 66 Sol. Jo. 236; 20 
ees a Fe 888, DC 


nsd. Hunter v. Swindon Assmt. Com 
mecronts 2 KI B. 630; Ghillito v. Hinchliffe, [1922] 2 K. B. 


1158. Discrimination between owner of similar 
properties—Rate unequal & unfair.]—DOoUBLE v. 
eon ASSESSMENT COMMITTER, No. 1145, 
ante 


SUB-SECT. 2.—OBJECTION TO LISTS. 

See, now, Rating & Valuation Act, 1925 (c. 90), 
s. 26, Sched. IV., Parts II., III. 

1159. Representation of ‘appellant on objections 
—By agent.|—(1) By Union Assessment Com- 
mittee Act, 1862 (c. 103), 8. 18, any person aggrieved 
by a valuation list may give notice of objection, 
& by s. 19 the assessment committee shall hold 
fectiace for hearing objections, & may at such 
meeting hear & determine such objections. A 
householder objected to a valuation list, & at the 
hearing before the assessment committee, did not 
appear personally, but was represented by another 
person, who claimed to be heard as his agent in 
support of the objections. The committee refused 
to hear such person, on the ground that their rule 
was not to hear any one other than the objector 


GQgsessed.J-—-CAPON v. TORONTO CITY 8 1 W. W. 


cLe06), 26 oe R. 178.—OAN. 





- 797; 39 D. L. R. 
650; 28 Man. L. i. 484.—CAN. 
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himself or a member of his family or household, 
or a member of the legal profession. Onan applica- 
tion for a mandamus to se el the committee to 
hear the agent :—Held : he statute gives the 
objector the right to appear & be heard in support 
of his objections, & contains no provision pro- 
hibiting him from appearing by an agent, the 
committee were Bouin to feat, the agent, & a 
mandamus must be granted. 

(2) The assessment committee have been called 
a ct. or a tribunal & spoken of as exercising judicial 
functions. . . . I do not think that they are a ct. 
or a tribunal exercising judicial functions in the 
legal acceptations of the terms (LoRD ESHER, 
M.R.).—R. v. St. Mary ABBOTTS, KENSINGTON 
ASSESSMENT COMMITTEE, [1891] 1 Q. B. 878; 60 
L. J. M. C. 52; ta ay 240; 55 J. P. 502; 39 
W. R. 278; 7 TT. 248 hae hae Rat. App. 
(1891-93) 276, C. re os sub nom. 
KENSINGTON "ASSESSMENT Pipi Ex vp. 
TRICKETT, Ex p. PRESTON, 7 T: L. R. 186, D. C. 
Annotation :—As to (2) Consd. Veasey v. Beardsley (1924), | 

23 L. G. R. 118. 

1160. Who may object—Person aggrieved— 
Person liable to indemnify ratepayer.|—Although 
a person is not upon the rate book as a ratepayer, 
if in fact he has to indemnify the person actually 
rated the amount such person actually rated has 
to pay, he is within the words ‘‘ any person who 
may eel himself aggrieved by any valuation list ”’ 
in Union Assessment Committee Act, 1862 (c. 103), 
s. 18, & so can object to the valuation list.—R. 
v. BRENTFORD UNION ASSESSMENT COMMITTEE, 
Ex p. HERRING (1907), 96 L. T. 704; 71 J. P. 281; 
5 L. G. R. 1188, D. C 

1161. —— ——.J—DovusiE v. SOUTHAMPTON 
ASSESSMENT COMMITTEE, No. 1145, ante. 

1162. Notice of objection—What notice required 
——On objection to other person’s rating.|—(1) On 
an appeal to quarter sessions by a person who 
alleges that he has been overassessed in respect of 
his premises, evidence of the rateable value of 
other similar premises in the same union is in 
point of law admissible ; whether in any particular 
case such evidence will be of any value when 
admitted must depend upon the circumstances & 
the degree of closeness with which the two sets of 
premises resemble one another. 

(2) Union Assessment Committee Act, 1862 


assessment must, speaking generally, 
be made out.—BELL v. BURLINGTON 


rates chargeable n. ——__Identification of taxpayer.) Town (1915), 9 0. W. N. 182; 34 
against each Riot }—The provisions of —WETASKIWIN CITY C. O. L. R. 619.—CAN. 
Consolidated Assessment Act, s. 121, atta Lag 11920) 1 W. W. z a. Power of local ao ad- 
as to entering on the roll by the olerk 438; 61 252; 598.0. R. just asses 


of the mu cia opposite to each 578. ; GAN. 
lot or parcel, all the rates or charges Oo. 
with which the same is chargeable, 
separate columns for each rate, are 
imperative, & non-compliance there- 
wi renders such roll a nullity.— 
LOVE v. WEBSTER (1895), 26 O. R. 453. jdentification. If 
—CAN. identified by his 


h, -—— pie ggpher it derided sgsheid ial plaid initials of 
able to 








occupation of 
in ef 





}—There can be no 
reason for rod mide the full name & 

he taxpayer to be stated 
er the assessment roll or the tax 
roll other than for the p 
he is 8s 
surname with the 353; 
Christian names there is 
no necessity se further oeee on. —_ 
re teretcag te 


HERW RURAL 
HA See ITY v. “WILSON (Sask. Mar 
§6S.C.R. 617; 39 D. L. R. 761.—CAN 

” b. Omission “from assessment roll of 
value of buildings on land—LThability 
of buildings to assessment.|—REAMS- 
BOTTOM v. TOWN OF HAILEYBURY 
(1919), 45 O. L. R. 345; 48 D. L. R. 
16 O. W. N. 101.—CAN. 

c. Supplementary assessment roll — 
Inclusion of laxition overlooked in 


ose of 
ciently 


ae towns P 000), 82 ETEOM an Re 138; URAL MUN previous years.) — GRANBY CONSOLI- 
20 oo N. 38 GIBSON Gisn.) "(10831 8 D. T. R. 1008 3 3 DATED MINING SMELTING & POWER 

= pone ey e adie’ [1923] 1 W —CAN. » LTD. a fg oF Barmse Co- 
Muwro (1900), 82 N. 8. *R. 511.—CAN. p. —— Specijication ere of LUMBIA, (1923) R. 1064; 

1. W. un pianis lands. }-HENDERSON (1871), 11 Maoph. [1923] A. C. 247; 1 bas 1 W. W. R. 
must be, 20 stated. Rurat (Ct. of Sess.) 985; 44 So. Jur. 431. a GAN. 

0. Monnicn 1913), 21 ae Jurisdiction of Valuer—General.] 

WoL ei nn 255, 617 —.J]— NEW MONKLAND wie ROTHERS v. A.-G. FOR NEW 
4D. L. R. 435; og Man. ‘L. R. 391.—  HuRrrors (1873), 11 Mecph. (Ct. of ZEALAND wettiaY 76 L. J. P.O. 53.— 
CAN. Sess.) 986; 44 Sc. Jur. 432—SCOT. N.Z. 

m. of -resident oe Pe mney OF PART IV, SECT. 2, SUB-SECT. 2. 





in ‘* owner iP pat dd \—The omission 


assesament.}-——AR- 
BUTHNOT ¥. City OF VICTORIA (018) 


by the assessor to enterinthe “owner” 23 W.L. R. 563; 4 W. W. R. 145; 18 1162 i. Notice o ection — What 
column the word “non-resident ’ is B.C. R.35; 9 D. ae R. 564 Fis: notice r inca Onn Djockion te other 

@ mere Sat defect, which is cured by t. Necessity, f legal gon’s rat fin hed one of ae al ob e0- 
the entry of the address of the owner.—  assessment.}—To a entitle a mitalefpatity tions is that the property of the heap ner 
BIFROsT MUNICIPALITY v. HOUGHTON, to demand taxes a legal & proper has been greatly undervalued, the effect 
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(c. 103), 8. 18, which provides that a person who 
objects to a valuation list on the ground that 
another person’s premises are unfairly valued must, 
before his objection can be heard, give notice in 
writing of his objection to such other person, has 
no application to a case where he proposes to give 
evidence of that other person’s assessment, not 
for the purpose of complaining that it is too low, 
but in order to show by comparison that his own 
yo are assessed too high.—PoINTER v. 

ORWICH ASSESSMENT COMMITTEE, [1922] 2 K. B. 
471; 128 L. T. 48; sub nom. NorRwicH ASSESS- 
MENT COMMITTEE v. POINTER, 91 L. J. K. B. 891; 
86 J. P. 149; 67 Sol. Jo. 98; 20 L. G. R. 673; 
2B. R. A. 965, C. A. 

1168. Hearing of objection—Power of assessment 
committee—Assessment raised.]|—A rate was made 
based upon the valuation list then in force, & a 
demand note for the rate was served upon a rate- 
payer. He gave notice of objection to the assess- 
ment committee, under Union Assessment Com- 
mittee Amendment Act, 1864 (c. 39), s. 1, that the 
assessment in the valuation list of the premises in 
respect of which he was rated was too high. The 
assessment committee heard the objection &, 
instead of merely refusing him relief, raised the 
assessment & amended the valuation list accord- 
ingly. They gave notice of the amendment to the. 
overseers, who accordingly altered the current 
rate & served upon the ratepayer a fresh demand 
note for a larger sum based upon the increased 
assessment. The ratepayer paid the amount of 
the original demand note, but refused to pay more. 
On a complaint for non-payment of the balance 
the magistrate refused to issue his distress warrant : 
—Held: the assessment committee had no power 
to raise the ratepayer’s assessment, the amended 
rate was consequently a nullity, & the magistrate 
was right in dismissing the complaint.—HUDSON v. 
RHODES, [1909] 1 K. B. 85; 78 L. J. K. B. 1283 
99 L. T. 967; 73 J.P. 66; 71. G. R. 159, D.C. 


Annotation :-—Apprvd. & Apld. Gateshead Union Assmt. 
Com. v. Redheugh Colliery, [1925] A. C. 309. 


1164. —— Not court exercising judicial 
functions.|—-An assessment committee who, in 
pursuance of Union Assessment Committce 
(Amendment) Act, 1864 (c. 39), s. 1, hear & deter- 
mine objections to the valuation list & decide 
whether or not they are well founded, are in no 
sense a ct. or tribunal exercising judicial functions. 
It is open to such a committee to hear more than 
one objection to a valuation list in respect of the 
same hereditament & to modify their former 
decision ; & they have power to furtker amend the 
list & give notice thereof to the overseers & the 
overseers must thereupon further amend a rate 
based on such a valuation list. Even though it 
also has already been more than once amended.— 
VEASEY v. BEARDSLEY & SON, Lip. (1924), 23 
L. G. R. 118, D.C. 

1165. -——- ——- ———.]—_-R. v. Sr. Mary 
ABBOTTS, KENSINGTON ASSESSMENT COMMITTEE, 
No. 1159, ante. 

1166. —— To hear several objections—In 
respect of same hereditament.J|—VEASEY v. 
BEARDSLEY & Son, Lrp., No. 1164, ante. 

1167. —— To modify former decision.|— 
VEASEY v. BEARDSLEY & SON, Ltp., No. 1164, ante. 

1168. —— To make successive amend- 
ments.|—VEASEY v. BEARDSLEY & SON, LTD., 
No. 1164, ante. 

1169. Allowance of objection—When pay- 
ment of altered rate due.j|—-When a person 

















of which has been to increase the rate p 
of non-residents, it is not necessary that of 
the residents, the valuation of whose 


is attacked, should have notice 
PR J plication.-—R. v. WILKINEON 
(1901), 35 N. B. R. 5388.—CAN. 
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assessed in a valuation list gives notice of objection 
to the sum at which he is therein assessed, & the 
valuation list &, consequently, the rate are altered 
as a result of the objection, the rate does not 
become due & payable by such person until it has 
been so altered. A penton to wind up a co. 
having been presented, a scheme was sanctioned 
by the ct. which provided (inter alia) for the pay- 
ment in a certain way of rates due from the co. :— 
Held: magistrates, on an application for a warrant 
of distress for non-payment of the rates, were 
entitled to consider the effect of the scheme as a 
defence to the application, although this could not 
have been set up on appeal against the rate, & 
their duties were not merely ministerial.—KER- 
SHAW, LEESE & Co. v. STOCKPORT OVERSEERS, 
[1923] 2 K. B. 129; 92 L. J. K. B. 784; 120 L. T. 
563; 21 L. G. R. 452. 


SEcT. 3.—EMPLOYMENT OF VALUERS. 
oc now, Rating & Valuation Act, 1925 (c. 90), 
s. 38. 

1170. Action for recovery of expenses—Expenses 
allowed by committee.|—An action will not lie 
against the guardians of a union in respect of 
expenses incurred by a valucr appointed by their 
assessment committee under Union Assessment 
Committee Act, 1862 (c. 103), 5s. 26, & which have 
not been allowed by the committee under sect. 37 
of that Act.—RiIcHARDSON v. MapuLEy UNION 
(1882), 46 J. P. 439, D.C. 


Sect. 4.—EXPENSES OF VALUATION .AND 
VALUATION LISTS. 

oe now, Rating & Valuation Act, 1925 (c. 90), 
s. 53. 

1171. How recovered—From rates.|—A charge 
was made on, the poor rates of » parish for the 
expenses of a survey & valuation of the parish 
made under Parochial Assessment Act, 1836 (c. 96), 
s.3. Inthe bond creating the charge were inserted. 
provisions for paying off not less than one fifth 
of the sum charged, with interest, in each succeeding 
year, till the whole was repaid. More than five 
years having elapsed since the making of the bond, 
& the whole sum not having been discharged, the 
bondholder obtained a rule nisi for a mandamus 
to the officers of the parish to pay the amount 
remaining due upon the bond. On the affidavits 
it appeared that negotiations between the bond- 
holder & the parish officers had been pending during 
the interval between default & the application to 
this ct.:—Held: the charge under Parochial 
Assessinent Act, 1836 (c. 96), 8. 3, was a charge on 
the rates generally, & might be enforced against 
the rates in years subsequent to the five years next 
after the making of the charge.—R. v. HuRST- 
BOURNE TARRANT OVERSEERS (1858), E. B. & EH. 
246; 27L. J. M. OC. 214; 31 L. T. O. 8. 115; 
92 J. P. 817; 4 Jur. N.S. 783; 120 BE. R. 500; 
sub nom. HEATH v. HURSTBOURNE TARRANT 
(CHURCHWARDENS), 6 W. R. 521. 

Annaae -—Distd. R. v. All Saints Wigan (1876), 1 App. 


1172. What may be recovered—Independent 
valuation by assessment committee—Liability of 
subordinate rating authority.|—The assessment 


e. Estoppel by statute.}-—Re PicTou 
RaiLwaY DaMaGsEs (1880), 18 N. 8. R. 
(1 R. & G.) 118. DAN 
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Sect. 4.—Exrpenses of valuation and valuation lists. 
Sects.5 & 6. Part V. Seots.1,2 & 8.] 


committee of a union, acting under Union Assess- 
ment Committee Act, 1862 (c. 108), s. 14, directed 
the overseers of a township within the union to 
send in a valuation list within three months. 
Before the expiration of that time the committee 
appointed a valuer for themselves. Subsequently 
the overseers sent in their valuation, which the 
committee rejected as unsatisfactory. The valuer 
then made his valuation, which exceeded by one- 
sixth that of the overseers :—Held: (1) the power 
of the overseers to make the valuation under sect. 
14 was superseded by the appointment of the 
valuer by the committee under sect. 16; (2) the 
parish was not liable for the expense of the valua- 
tion made by the committee, either as costs under 
sect. 39, or as compensation under sect. 37.— 
R. v. RICHMOND (1865), 6 B. & 8. 541; 34 L. J. 
M. C. 186; 122 E. R. 12965. 

Action for recovery by valuer.]—See No. 
1170, ante. 


Sect. 5.—PUBLICATION OF NOTICES. 
See Rating & Valuation Act, 1925 (c. 90), ss. 25, 
46, & Sched. IV., Part I. 
1173. Sufficiency—Fixation to church door— 
What churches included.|—Under 5 & 6 Will. 4, 
c. 76, 8. 88, the town council of a borough took on 
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themselves the powers given to inspectors under 
Lighting & Watching Act, 1833 (c. 90), as to light- 
ing a township in the borough, & made an order 
on overseers to collect & pay a sum named. 
Within the township was a parochial church or 
chapel, being the only pce where poor rates had 
ever been published ; but there were also within 
the township two other churches of the established 
church, recently built, & some dissenting places 
of worship. The rate made by tbe overseers, in 
compliance with the order, was published in the 
first named church or chapel only :—Held: an 
insufficient publication, under Parish Notices Act, 
1837 (c. 45), 8.2; & the rate ought to be quashed 
on appeal.—R. v. Wuipr (1843), 4 Q. B. 141; 3 
Gal. & Dav. 872; 12L. J. M. C. 64; 7J. P. 656 ; 
7 Jur. 194; 114 E. R. 850. 

1174. Between morning & afternoon 
services.|—Notice of the allowance of a rate was 
affixed, the next Sunday after allowance, to the 
door of the only church of M. previously to the 
commencement of the usual afternoon service, & 
after the conclusion of the usual morning service : 
—Held: a sufficient publication—BURNLEY v. 
METULEY OVERSEERS (1859), 1 E. & E. 789; 28 
L. J. M. C. 152; 33 L. T. O.S. 182; 23 J. P. 661 ; 
5 Jur. N.S. 914; 7W. RB. 422; 120 EB. R. 1166. 








Sect. 6.—APPEAL TO QUARTER SESSIONS. 
See Part VI., post. 


Part V.—Making of the Rate. 


SEcT. 1.—REQUIREMENTS AS TO FORM. 
See Rating & Valuation Act, 1925 (c. 90), s. 58. 
1175. Description of property rated.]|—A poor 
rate must show upon the face of it in respect of 
what property the assessment is made upon each 
individual charged by the rate.—R. v. AIRE & 
CALDER NAVIGATION UNDERTAKERS (1824), 2 
B. & C. 713; 4 Dow. & Ry. K. B. 253; 2 Dow. 
& Ry. M. C. 341; 107 EB. BR. 548. 
ions :—Consd. I. v. Bromyard (1828), 8 B. & O. 240. 
Distd. Rawson & Knott v. Campkin (1851), 2 Rob. Eccl. 
nae: Apld. Medland & Brown v. Paine (1858), 23 J. P. 


: d. Cortis v. Kent Waterworks Co. (1827), 5 L. J. 
O.3S.M. C. 106. 


1176. Owned by railway company.|— 
(1) Rates for the relief of the poor were entered in 
a book without any heading, or anything to show 
by what authority, or for what purpose made :— 
Held: therefore bad. 

(2) An assessment to the poor rate on a railway 
co. was described in the rate as “ land, etc.,’”’ & 
gave no further description of the nature of the 
property rated :—Held: the rate was not, there- 
fore, bad.—R. v. EASTERN Counties Ry. Co. 
(1856), 5 E. & B. 974; 119 EB. R. 748; sub nom. 
R. v. SUFFOLK JJ., 26 L. T. O. 8S. 257; 4 W. R. 
261; sub nom. Re EASTERN COUNTIES Ry. Co. & 
MOULTON OVERSEERS, 25 L. J. M. C. 493; sub nom. 
Re ASSESSMENT OF EASTERN COUNTIES Ry. Co., 
Ex p. MOULTON OVERSEERS, 20 J. P. 5663 sub 
nom. MOULTON (CHURCHWARDENS & OVERSEERS) 
v. EASTERN COUNTIES Ry. Co., 2 Jur. N.S. 161. 
Annotations :-—Refd. Christie v. St. Luke’s Chelsea Union 





PART V. SECT. 1. 
f. Method of levy school rate.}-— 
LEB v. BROLEY (1909), 11 W. L. R. 
38.—CAN. 


g- ———. }— MUIRHEAD 
Butre ScHooLt DIstTRicrT 
oan” R. 253; 4 Alta. L. 


te Bard J.P. 496; R.v. Worksop L. B. of Health (1864), 
8 J. P. 596. 


1177. Description of person rated—Sufficiency.]| 
—C. B. G. had paid a poor rate, but his name 
was described as C. G. in the rate, the overseer 
thinking this was his real name :—Held: this 
description was sufficient, if it appeared that he 
was the party intended to be rated.—R. v. 
GREGORY (1853), 1 C. L. R. 240; 21 L. T. O. S. 
04; 17 J. P. 329; 17 Jur. 439. 

——.|—-See Rating & Valuation Act, 1925 
(c. 90), s. 4 (5). 

1178. Purpose of rate.|] — R. v. 
CouNTIES Ry. Co., No. 1176, ante. 


1179. J—(1) Public Health Act, 1848 
(c. 63), s. 149, enacts that whenever the consent, 
sanction, approval, or authority of the local board 
of health is required by the provisions of the Act, 
the same shall, in the case of a non-corporate 
district, be in writing under their seal & the hands 
of five or more of them :—Held: this enactment 
applied to a general district rate, made by the 
board, & the want of the seal & signatures was 
fatal to the validity of the rate. 

(2) Semble: one general district rate may be 
made under sect. 89 to include both past & future 
expenses, if the amount of each is distinguished in 
the estimate; qu.: what is the consequence of an 
insufficient compliance in the estimate with the 
requirements of sect. 98.—R. v. WorKsOP LOCAL 
BOARD OF HEALTH (1865),5 B. & 8. 951; 84 L. J. 
M. C. 220; 29 J. P. 759; 11 Jur. N.S. 1015; 122 


EASTERN 





vw. BULLHEAD h. Absence of date on face og Bacal ba 
1911), 1 R. v. MONAGHAN URBAN ISTRICT 
° 12.— COUNCIL (1904), 38 I. L. T. 218.—IR. 
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ee Paige sub nom. R. pee Oeeeue BOARD OF 

» BRODHURST v. ORKSO 
Peele 13 We R. 253. ' Pomme for 

no i-—A8 to (1) d. Barnsley L. B. of Health v. 

Sedgwick (1867), L. R. : : ° 

Smith v. Southampton corp, aE A Boda sia 

1180. ——.]—Semble: the amount assessed 
for the highways should appear on the face of the 
rate ; so that the ratepayers may see how much is 
for the maintenance of the poor & how much for 
the repair of the highways; & why one occupier, 
who is liable to both, is charged with the aggregate, 
& another, who is liable to one only, with that one. 
—R. v. HEATH (1866), L. R.1Q. B. 218; 7B. &S. 
285; 35 L. J. M.C. 113; 13 L. T. 669; 30 J.P. 
ibe ; 14 W. R. 388. 

nnotati . Hea ; : 
peers, [1894] 2°Q. Be l08; Lousdale » Lonthor Ovemecrs 
aed) Nias: Porat Bae eee, land x 

445. Montd. Ord o. Ord, [1923] 2 B. B.438. 0 

1181. Jurisdiction to make rate—Necessity for 
showing.]—R. v. EASTERN Countizs Ry. Co., No. 
1176, ante. 

1182. -]—It is not necessary to show 
on the face of a rate jurisdiction to make it; & 
therefore, where a highway rate on the face pur- 
ported to be for 3s. in the pound, for the year 
1855, & it was objected to as illegal, for exceeding 
28. 6d. in the pound for the whole year & did not 
purport on its face to have been made under the 
Povee in sect. 29 or in pursuance of sect. 111 of 

ighway Act, 1835 (c. 50) :—Held: the rate was 
not therefore bad, but it might be proved aliunde 
to be under the proviso or under sect. 111.— 
R. v. UTTERMERE (1856), 26 L. T. O. S. 197; 4 
W. R. 205 ; 20 J. P. Jo. 36. 

1183. .|—A rate did not state on the 
face of it the issuing of the precepts :—Held: the 
rate was sufficient, though not showing on the face 
of it the source of the authority of those who made 
it.—CHRISTIE v. St. LUKE’s CHELSEA UNION 
(1858), 8 HE. & B. 992; 27 lu. J. M. C. 153; 30 
L. T. O. S. 366; 22 J. P. 496; 4 Jur. N.S. 733 ; 
6W. R. 333; 120 EB. R. 369. 

1184. Necessity for seal.|—R. v. WORKSOP 
LocaL BosarD OF HEALTH, No. 1179, ante. 

















Sect. 2.—AMENDMENT OF RATE. 
See Rating & Valuation Act, 1925 (c. 90), 8. 5. 


Sect. 3.—PERIOD COVERED BY RATE. 
See Rating & Valuation Act, 1925 (c. 90), s. 4. 
1185. Whether concurrent rates may be levied— 
Covering same period of time.)—A rate is bad 
which is made for a period for which a rate has 
already been made & not quashed.—R. v. ForpD- 
HAM (INHABITANTS) (1839), 11 Ad. & El. 73; 3 


PART V. SECT. 2. 


k. Power of rating authority.) — 
The power of amendment of a rate 
conferred upon the rating authority 
ty Towns Improvement Clauses Act, 
1847, s. 174, may be exercised not- 
withstanding that the amount of the 
original rate has a been 
demanded from, & paid by, the person 
liable thereto.—-NAAS URBAN DISTRICT 
COUNCIL v. GREAT SOUTHERN & 
oe Ry. Co., (1915] 2 I. R. 14.— 


289.—CAN. 


tinues in 
PART V. SECT. 3. 


11851. Whether concurrent rates may 
be levied —~—Covering same pertod of time.) 


—Two rates made Nov. 26, 
Nov. 16, 1866, neither of them exceed- 
2a. in the pound of the net annual 
value were held good although ana d 
were made within 
other & together exceeded 2s. in the 
pound.—SOANTLEBURY v. TARNAGULLA 
eae (1866), 3 W. W. & A’B. 69.— 


one year of eac 


1185 ii. ——-——. + -BAnquE V 
MARIE v. MORRISON (1895), 25 S.C. R. 


1187i. Period during which rate con- 
force.}—Assessment Act, 

. 8. U. C. c. 55, 8. 16, is intended only 
to fix the fiscal year as regards taxes, 
& to provide that no matter when the 
bye-law imposing the rate is passed, 
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Per. & Dav. 95; 9L.J.M.C.3; 35.P 
yale Dis 

nnotatt :—Distd. R. v. Surrey JJ. (1847), 11 J. P. Jo. 
371. Consd. Evans v. Battersea B. C. setts 72 J.P. 189: 
. Fox ». Davies & Thorn (1849), 13 J. P. 713 Re 
Stafford JJ., Ex p. Skelton Overseers (1853), 2 C. 
30; R.v. Eastern Counties Ry. (1856), 5 E. & B. 974; 
R. v. Suffolk JJ. (1856), 26 L. T. O. 8S. 257: Le Feuvre v. 
Miller Ce 8 EK. & B. 321; Potton v. Brown (1864), 
10 L. T. 525; R.v. ene ears of eaith (1866), 8 


. 785; 


B. & S. 951; Ainsworth v. eke (1868), L. R C. P. 
476. entd. R. v. St. Olave’s Southwark (1844), 5 2. B. 
912; R. v. Shardlow Union (1844), 3 L. T. O. 8. 2413 


R. v. Appleby (1845), 5 L. 1. 0.8. 71; _R.v. Boyle (1857), 


7 Cox, . . ;: Mont 1s t ees 
[1917] A. C. 170. ontreal Strect Ry. v. Normandin, 
1186. ——~.]—Concurrent rates are invalid 





if made for the same period of time, but a second 
rate may be made where a former rate for the 
same purpose has not been wholly collected.— 
RK. v. Best (1847), 5 Dow. & L. 40; 2 New Sess. 

as. 655; 2 Saund. & C.90; 16L.J.M.C. 102; 
sub nom. RK. v. SurREY JJ., 9 L. T. O. S. 178; 
11 Jur. 489; 11 J.P. Jo. 371. 

1187. Period during which rate continues in 
force.}—A rate continues in force until a subse- 
quent rate is published. Where a rate was made 
on Sept. 28, to continue in force until Dec. 16, & 
a subsequent rate was made on Dec. 23, but not 
published until the following Jan. 5:—Held: a 
claimant who had claimed to be rated on Dec. 27, 
must be placed on the Sept. rate, that being the 
rate ‘‘ for the time being,’ & continued so until 
the Dec. rate was published.—BUsHELL v. LUCKETT 
(1846), Bar. & Arn. 635; 2 C. B. 111; Cox & 
Atk. 149; 1 Lut. Reg. Cas. 898; Pig. & KR. 260 ; 
15L. J.C. P. 89; 6 L. T. O. S. 350; 10 J. P. 
314; 10 Jur.113; 135 E. R. 884. 


Annotations :—Refd. Jonos v. Bubb (1868), 1 Hop. & Colt. 
128; Medwin v. Strecter (1869), L. R. 4 CG. P. 488. 


1188. Effect of Rents Restriction Acts.|— 
By Increase of Rent & Mortgage Interest (War 
Restrictions) Act, 1915 (c. 97), s. 1 (1), in the case 
of houses to which the Act applied, where the 
rent was increased above the standard rent, the 
amount of such increase was irrecoverable, subject 
to certain exceptions (inter alia): ‘“‘ (iv) where 
the landlord pays the rates chargeable on, or which 
but for the enactments relating to compounding 
would be chargeable on, the occupier of any 
dwelling-house, an increase of the rent of the 
dwelling-house shall not be deemed to be an 
increase for the purposes of this Act if the amount 
of the increase does not exceed any increase in the 
amount for the time being payable by the land- 
lord in respect of such rates over the corre- 
sponding amount paid in respect of the yearly, 
half-yearly, or other period which included 
Aug. 3, 1914;” & by sub-clause (vi) of the same 
sub-sect. as amended by Increase of Rent & 
Mortgage Interest (Restrictions) Act, 1919 (c. 7), 
s. 5 (3), such increase of rent was not to be due & 
recoverable until, or in respect of any period 
prior to, the expiry of four clear weeks after the 
landlord had served on the tenant a notice in 


1865, & they shall be considered as imposed for 
the year; it gives no retrospective 
existence to the tax.—CoRBEIT v. 


1187 ii. ———.}—HARRISON Vv. JOSEPH 
(1880), 8 P. R. 3.——CAN. 

1187 iii. -}+-Under the Assess- 
ment Act, the assessment is for the pur- 
arntm pose of designating the person to 
charged, but no debt is due until the 
rate on the dollar is imposed, & the 
amount of taxes thus ascertained & 
fixed.—-DEVANNEY v. DORR (1883), 4 
oO. R. 206.-——CAN. 


1187 iv. ————,] al HENDERSON o. 
STisrep CORPN. (1889), 17 O. R. 673. 
—CAN. 
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Sect. Ser Tae covered by rate. Sect. 4: Sub-sects. 


writing of his intention to increase the rent. By 
Increase of Rent & Mortgage Interest (Restric- 
tions) Act, 1920 (c. 17), s. 12 (1) (d), any increase 
in rates payable by a landlord is ‘‘ deemed to be 
ayable by him until the rate is next demanded.’’ 
Itfs. were the landlords of a dwelling-house held 
on a weekly tenancy & the rates were payable 
by the landlords. For the half-yearly period 
from Apr. 1 to Sept. 30, 1920, a new rate was 
allowed on May 17, which exceeded that payable 
for the half-yearly period including Aug. 3, 1914, 
by £1 18s. 1ld.:—Held: pltfs. were entitled to 
Increase the tenants’ weekly rent by one twenty- 
sixth of the amount of the increase of rates, such 
increase to begin on the expiry of four weeks’ 
notice, & to continue in force until the next half- 
early rate was demanded.—CARDIFF CORPN. v. 
SAACS (1921), 90 L. J. K.B.1108; 125 L. T.571; 
37 T. L. R. 649; 19 L. G. R. 396, D. C. 


SEcT. 4.—EXPENSES MET BY RATE. 
SUB-SECT. 1.—IN GENERAL. 

1189. Purposes for which collection authorised— 
Application of one rate to supply deficiency on 
another—Injunction.]|—On an information & bill 
by some of the ratepayers of a parish, on behalf 
of themselves & other ratepayers, against some of 
the vestrymen of the parish & the vestry clerk, 
complaining that the vestry mixed the moneys 
arising from distinct rates into one fund, for the 
payment of the general expenses of the parish, the 
ct. granted an injunction to restrain the vestry 
from applying any portion of one class of rates & 
receipts in supplying the deficiencies on any other 
class of rates; & generally, from applying the 
moneys received by them for any other purposes 
than those for which they were authorised be 
yee ei v. DANIEL (1840), 9 L. J. Ch. 


Annotation :-—Refd. Jerscy v. Uxbri Sanitary Authorit; 
{1891} 3 Ch. 183. - ne ms 


1190. Purposes of common interest to persons 
rated.]—The comrs. under certain local Acts for 
paving, etc., the parish of P. were authorised to 
make a rate or rates for paving, etc., to be assessed 


PART V. SECT. 4, SUB-SECT. 1. 


1. Maintenance of gas mains.) — 
MELBOURNE & METROPOLITAN BOARD 





a rate for the erection of a school house 
in their section.— Re KE. 


RATES AND RATING. 


on all houses, etc., within the district, & also a rate 
or rates for forming, etc., & embellishing centres 
of squares, to be assessed on the houses, etc., to 
be erected, & to encompass the squares. The 
general metropolitan paving Act authorises the 
persons who, under any local Act, were empowered 
to make rates for paving, etc., either separatel 
or jointly with other purposes, to make any suc 
rate as shall be necessary for paving, etc., pursuant 
to the direction of any local Acts & of that Act, 
either separately or jointly for other purposes ; 
& directs that such rates & all rates made with 
respect to paving, etc., either separately or jointly 
with any other purpose, by virtue of any local 
Act & that Act, shall be laid upon every person 
who shall inhabit, etc., any messuage, etc., in any 
street within the parish :—Held: arate, under the 
metropolitan paving Act, if assessed on the 
inhabitants generally, must be confined to purposes 
in which all parties rated have a common interest ; 
&, therefore, a rate, purporting to be made by the 
comrs. under the local Act, for the purposes of the 
same Acts, upon the inhabitants generally, is, 
ex facie, bad as being a joint rate for several pur- 

oses, including one purpose, namely, the embel- 
ishing of the squares, in which only a particular 
class of persons had an interest.—DOUGLAS wv. 
CHALK (1841), 3 Man. & G. 485; 4 Scott, N. R. 
250; 11L. J.C. P. 113; 133 EB. R. 1234. 

1191. Expenses properly chargeable under other 
statute.|—By a local Act certain persons therein 
mentioned were appointed comrs. for the purpose 
of paving the footways & cleansing, lighting, & 
watching the streets in the town of Monmouth. 
By sect. 59, ‘‘ the said comrs. shall & are hereby 
authorised & required once in every year to rate 
& assess any sum not exceeding ls. in the pound 
upon or in respect of all houses, etc. ... being 
within the limits of the said town of Monmouth.” 
By sect. 67, ‘‘ all & every Pacis os or persons paying 
the rates & assessments hereby authorised to be 
levied within the said town shall be & they & 
every of them is & are hereby exempted & dis- 
charged from all charges & expenses of paving, 
lighting, watching, cleansing, or fencing off any 
part or parts of the footways & cross paths of the 
said town & borough.’”’? By Public Health Act, 
1872 (c. 79), the borough of Monmouth, within 
which was the town of Monmouth, was created 
an urban sanitary district, & the mayor, alderman, 


of any township, upon notice given 
them at the ond of the current bea by 
the collector of school] rates.—ARTHUR 
ARTHUR & LUTHER 


LLY v. HEDGES 


OF WORKS _M ; u.-——- -_Re MCINTYRE & SoHOOL TRUSTEES Vv. 
1900 re A _ eae tna ae Co TOWNGHIP on HLDERSLIE (1877), 27 ae CoUNCIL (1860), 9 C. P. 532. 


m. Application of general rates levied © 
in one division to construction of 
works in another.]-——A.-G. FOR QUEENS- 
LAND ¥v. BRISBANE Crry Counc, U.O.R 
[1909] A. C. 582.—AUS8. Z. 

n. Establishment of town hail.) — 
A.-G. OF Vicroria, BRADLEY v. GEE- 


ountome 
e 





defen 


0, ——~.}—Re GRant & TOWNSHIP 
OF PUSLINCH (1868), 27 U. 0. R. 154. 
—QOAN. 





—— ——.}—Boyp v. Bosoay- d 


y. 
GEON PUBLIC oor BoaRD (1878), 43 


action.}—A rate may be levi 
burse school trustees for the cost of 
& groundless action brought exis 
ope em.—Re TIERN 

heh aaa (1857), 15 U. OC. R. 87.— 


‘ Power of school trustees.) 
~~School trustees may at any time 
impose & levy a rate for school pur- 





Reimbursement of school trus- Poses; they are not bound to wait 
pas ’ / until a copy of the revised assessment 
ey ee Sealand rol] for the particular year has been 


transmitted to the clerk of the munici- 
Start glee ioe! eyeing tix ps 
revis asse t roll.—Re 


ssmen 





; @. -.]— Re DaRrmMoutH SCHOOL 
Pp. ——.] — Re Grasp & Moore Ping Sareea — of hair foe ASSESSMENT (1878), 3 R. & O. 147.— 
Ee alr CoRPN. (1867), 27 U.C.R. Ne elke aciy ik ose a rate to reim- ay : 
. : burge themselves for costs incurred in pee ae ieee Counce. oF. 
q. Compensation for a -s bony of defending unsuccessfully a suit brought CAN ’ . , . 
lands—For road.}—-R. 2%. NT JJ. against them for le an unautho- . 
(1854), 3 All. 118.—OAN, rised rate.—STaRK v. MONTAGUE (1857), -——~ Power of trustees to levy 
14 U. O. R. 473.—CAN. ents }—Cral v. RANKIN 





Yr. For railway.) — GUYSsBORO’ 
MUNICIPALITY: v, ST. ee MUNIOCI- b. 
PALITY (1886), 7 R. & G. 134; 7 #&£«All. 381.—OAN. 
C; L. iT; 173.—CAN. 

t. School ses — KHrection of 
school.}-—Under 13 & 14 Vict. c. 48 
school trustees are authorised to levy 


——.}—Hz p. YEATS (1859), 4 
AN = ( 


6.——~ A of general 
funds.}-—The focal natigeg Serna must 
make up & supply out of their general 
fund any deficiency in the school rate 


on par . G 
(1860), 10 C. Ps 186.—CAN. 


TEES v. CANADIAN Paorrio Ry. Co. 
(1885), 2 Man. L. R. 168.—CAN. 


k, ———.}—Halirax County MUNI- 
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& burgesses of the borough acting by the town 
council the urban sani authority for such 


district. By sect. 16, ‘ Al expenses incurred or 
Eevee PY an urban sanitary authority under the 
ener cts shall . . . be defrayed .. . in the 
case of the council of a borough out of the borough 
fund or borough rate.” By Sanitary Law Amend- 
ment Act, 1874 (c. 89), all the powers & duties of 
the comrs. under the said local paving Act relating 
to any objects or purposes of the Sanitary Acts 
were transferred to the council. By Public 
Health Act, 1875 (c. 55), s. 144, ‘“‘ Every urban 
authority shall, within their district, exclusively 
of any other person, execute the office of & be 
surveyor of highways, & have exercise, & be 
subject to ajl the powers, authorities, duties, & 
liabilities of surveyors of highways.’’ By sect. 207, 
All expenses incurred or payable by any urban 
authority in the execution of this Act, & not 
otherwise provided for, shall be charged on & 
defrayed out of the district fund & general district 
rate leviable by them under this Act.’ The town 
council, as the urban sanitary authority for the 
borough of Monmouth, made a general borough 
rate to mcet expenditure, which included the 
paving, lighting, & cleansing of the town. A 
ratepayer, who occupied a house within the 
borough, but outside the town of Monmouth, 
appealed on the ground that the rate was made in 
part for raising money towards defraying the 
expenses of carrying the Monmouth paving Act 
into execution :—Held: the rate was invalid.— 
MONMOUTH CORPN. v. MoNmMouTI (CHURCH- 
WARDENS & OVERSEERS) (1878), 38 L. T’. 612. 
Anpoiaiion :—Mentd. Bessemer v. Gould (1912), 107 L. T. 


1192. Damages recovered against local authority 
—Action necessary for protection of rate.|—R. v. 
NORTHAMPTONSHIRE County JJ. (1887), 51 J. P. 
Jo. 756, D.C. 

1193. Annuai payment for use of bridge—Bridge 
to be toll free.]|—A municipal corpn. which was 
subject to Municipal Corporations Act, 1882 
(c. 50), & to a local improvement Act, made an 
agreement with a railway co. to pay them an 
annual sum for a fixed term of years, in considera- 
tion that they would throw open a bridge belonging 
to them within the borough for the use of foot 
passengers free of toll. The local Act authorised 
rates for certain purposes, not including such a 
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bridge as was referred to in the agreement & 
provided that any surplus should be employed 
‘* for the improvement or benefit of the borough 
in such manner as the corpn. from time to time 
think fit,” in the same manner as a borough rate 
under Municipal Corporations Act. An action 
was brought by the A.-G. at the instance of relators 
claiming an injunction to restrain the corpn. from 
g the said payments out of the rates, & a 
declaration that the agreement was ultra vires 
& void:—Held: the agreement was not ultra 
vires or void; but there must be a declaration 
that the corpn. were not entitled to make any 
payments under the agreement out of the borough 
fund, nor to make any general or improvement 
rate under the powers conferred by Municipal 
Corporations Act, 1882 (c. 59), or the local improve- 
ment Act for the purpose of such payment; but 
such declaration was not to prevent the corpn. 
from making such payments out of the surplus of 
the borough fund or the rates, if any, with liberty 
to pltf. to apply for an injunction if necessary.— 
NEWCASTLE-UPON-TYNE CORPN. v. A.-G., A.-G. v. 
NEWCASTLE-UPON-TYNE CoRPN. & NORTIT HASTERN 
Ry. Co., [1892] A. C. 568; 62 L. J. Q. B. 72; 07 
L. T. 728; 56 J. P. 836; 1K. 31, H. L. ; 


Annotations :—-Consd. A.-G. v. Hastings Compu: (1902), 6 
J. P. 165. Refd. A.-G. v. Tynemouth Corpn., [1898] 
1 Q. B. 604; A.-G. v. L. C. C., [1901] 1 Ch. 781; A.-G 


v. Manchester Corpn., 1708) 1 Ch. 643. Mentd. "Re 
Thompson, Bedford v. Teal (1890), 45 Ch. D. 161; A.-G. 
v. De Winton, [1906] 2 Ch. 106. 


SuB-sEecT. 2.—HXPENSES ALREADY INCURRED 
——-RETROSPECTIVE RATE. 


ot now, Rating & Valuation Act, 1025 (c. 90), 
s. 12 (1). 

1194. Previous year’s expenditure.|—A private 
Act relating to Gloucester, enables the overseers, 
etc. to make a rate for the relief of the poor, & 
to include in it such just & reasonable sums as 
they shall be put to in the execution of their offices ; 
they made a rate, the title of which expressed it 
to be for both those purposes; & this ct. would 
not quash it, though sessions on an appeal stated 
in a case that it was partly made to pay a debt 
incurred by the late overseers; the rate itself 
appearing on the face of it to be legal.—R. v. 





CIPALITY », DaRTMOoUTH Town (1905), 
38 N.S. R.1; 378.0. R. 514.—CAN. 
Oo. Apportionment between sepa- 
rate & public school boards.)— REGINA 
Pousuic SoHOOL DIsTRicT v. GRATTAN 
SEPARATE SoHooL DistTricT (1915), 31 
W.L. R. 82; 8 W. W. R. 156; 21 
D. L. R. 162 ; 50 8. C. R. 589.—CAN. 

p. ——.]—ONTARIO POWER CO. OF 
NIAGARA FALIS v.. STAMFORD CORPN., | to 

qa. .}—EASTVIEW PUBLIC SCHOOL 
BoarRp v. TOWNSHIP OF GLOUCESTER 
(1917), 41 O. L. R. 327; 40 D. L. R. 
707; 13 O. W. N. 205.—CAN. 

r. ———.}School taxes are included 
in the term municipal taxes in any 
event where the burden of providing 
school revenue is upon the muni- 


—eme 
e 
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CouNnTY TES 
Han ° 5 2 0 -—CAN. 


pass a bye-law imposing a rate in aid 
of any county rateo.—YLETCIER v. 
EUPITRASIA TOWNSHIP MUNICIPALITY, | 183 ; 
WHITE v. COLLINGWOOD MUNICIPALITY 
(1856), 13 U. C. R. 129.—CAN 

o. Repayment of loan.J}—-Re DOHERTY 
& TownsHip oF Toronto (1866), 25 
Us C. R. 409.—CAN 
d. Whether include costs in action 
assessment.)—The general 
sessions has no power to ordor an assess- 
ment as for county contingencies, to 
meet the costs incurred by & party in 
& by the assessors in resisting 

an application to quash an_assessmen 
under Parish School Act.—R. v. KINGS 
Ra Assrssors (1869), 1 


e. Repair of highways.}—Re CoUNTY 
& To 


— DICKSON v. EDMONTON CORPN. 
(19171 1 W. W. RR. 1489; 34D. ol. 


10 Alta. L. R. 525.—CAN. 


1. Additional annual tax -— Surtaz 
—Payment into general municipal 
account.)}—In the scheme of taxation 
comprised in Rural Municipality Act, 
1909, c. 87, the surtax is to be an 
additional tax levied annually, so that 
the amount raised, so far as it is applic- 
able, may be paid into the gencral 
municipal account on the credit side.— 
Bratr’s LAKE No. 129 RuraL MUNI- 
OCIPALITY v. WUvsON'S Bay Co., SNIPB 
LAKE No. 259 RurAL MONICIPALITY 
». MARTIN (Sask.), {1919} 3 W. W. R 
91 ? 48 D. e R. 258,.—CAN. 

m. Rate levicd for several purposes 
—Right to continue rate until all pur- 


WssEex WNBSHIP OF ROCHESTER | 708¢8 have ceased to exist.}—So long as 
cipality.—GranD TRUNK Pacirio Ry. | OF arity aed any one of several purposes for which 
(1878), 42 U. O. R. 523.—CAN. & Tate was inposed is capable of 


Co. wv. Crry oF Epmontron (Alta), 
[1918] 1 W. W. R. 943.—CAN. 
--R. v. ScHooLt DIsTRICT 


t. ee a 





f, ——.}--HALirax 
Gow (1896), 26 S. C. R. 336.—CAN. 


Ciry wv. LITH- right to 
the other 


xist.-——-CLAY 


accomplishment, the legal 
levy continues, althoug 
purposes have ccased to ¢ 


No. 1, Parish oF Mapawask4, ED- ——~,] — MUIRUEAD v. MARTIN 
MUNDSTON, Hz p. Fra8ER Co., LTD. 3 , 1. : hs ». RorTunDo _LYINU-IN - HOSPITAL 
(1919), 49 D. L. R. 371.—CAN. sip), 17 R. (Ct, of Seas.) 125 5 27 | Cian) TR. 6 CG. L. 105.—IR. 
a. .) —— LETHBRIDGE CITY 2. pare : a 
. Building bridge over railway.) RT V. SECT. 4, SUB-SECT. 2. 
gtk Se an (Alta.), [1920] iia slag ToRONTO CITY CORPN. ed i. Previous year’s expenditure. }— 
"Aid of co ‘ (1890), 20 0. R. 647; 19 A. R.318.—OAN. | 7, ¥, Mayo CounTy Counctt (1907), 41 


b. did of county rate.) — Semble: 
a township council has not power to 


k. Expenses of advertising tax sale.) 


1. L. T. 214.—IR. 
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Sect, 4.—Eazpenses met by rate: Sub-sect. 2.) 
GLovucresTeR Corpn. (1793), 5 Term Rep. 346; 
Nolan, 272; 107 E. R. 198. 


Annotations :-—Distd. Richter v. Hughos (1824), 2 B. & C- 
Consd. Christie ». St. Luke’s, Chelsea Union Neth 
. Mentd. Banwen Iron Co. v. Barnett (1849); 


1195. .J—A local Act of Parliament required 
that, before any action should be brought to recover 
any rates, there should be a personal demand of 
the same, or a demand in writing left at the place 
of abode of the perrous charged, or on the premises 
charged :—Held: (1) a demand made at a meeting 
of the corporate body duly convened was sufficient ; 
(2) a demand fixed on the premises charged under 
the rate was sufficient. 

(8) An order was made by the comrs., that an 
action should be brought to recover certain rates : 
—Held: it was not competent to deft. in such 
action to object to the rates on the ground that the 
property rated was not sufficiently described in 
them, that being a ground of appeal to quarter 
sessions. 

(4) By the Act for building the gaol, the justices 
at sessions were authorised to assess a special 
county rate upon every parish, for the payment of 
the expenses of building such gaol, & that rate was 
made payable out of the moneys collected in the 
parishes for the relief of the poor; & there was a 
proviso, that every tenant might deduct out of 
his rent one-half the amount of the rate :—Held: 
under the local Act the comrs. could not make a 
retrospective rate, in order to reimburse themselves 
in one year money which they had paid in a former 
year on account of the gaol rate.—CorTIs v. KENT 
WATER-WorRKS Co. (1827), 7 B. & C. 814; 5 
L. J.O.8. M.C. 106; 108 E. R. 741. 

Annotations :—-As to (3) Consd. R. v. Wilson (1835), 5 Nev. 
& M. K. 13. 119. Generally, Mentd. Wilkinson v. Malin 
(1832), 2 Cr. & J. 636; Christopherson v. Lotinga (1864) 
15 C. B. N.S. 809 ; Hereford Corpn. v. Morton (1866), 31 
or 56; Leyton U. D.C. v. Wilkinson, (1927) 1 K. B. 
1196. ]—Upon a true construction of 

Municipal Corporation Act, 1835 (c. 76), it is the 

duty of corpns. to provide, as far as they can, 

within the year, for the expenses of the year, by 
securing, by means of a rate, if other lawful means 
are insufficient such an income of a rate, if other 
lawful means are insufficient such an income, as, 
upon a proper estimate, may be found necessary, 
& they ought not to contract debts to be paid in 
future years, for the purpose of avoiding, in the 
current year, to provide for the expenses then 
incurred. But, on the other hand, it is not clear, 
that the Act ought to be so strictly construcd, as 
to lead to the conclusion, that an expense not 
included in a prior estimate, & so incurred as to 
constitute, what may be justly called a debt, 
before a subsequent estimate or rate is made, can 
in no case whatever be lawfully provided for by 
such subsequent estimate or rate. In a case 
requiring its exercise, the ct. may have juris- 
diction to restrain the corpn. from making any 
new or additional borough rate, for the purpose of 
paying thereout any expenses incurred previously 
to making the same. The ct. has jurisdiction, if 
it be expedient & the case required it, to restrain 
the app ication of money collected by rates for 
costs, debts, & expenses incurred prior to making 

the rate.—A.-G. v. LICHFIELD CORPN. (1848), 11 

Beav. 120; 17 L. J. Ch. 472; 50 E. R. 762; 

affd.,17 L. J. Ch. 477, L. O. 

1197. -J—It is a principle of rating that the 
rate shall not be imposed to reimburse for past 
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expenses: but the rule is subject to necessary 

exceptions. 

Attorneys were employed by the overseers of 
a parish during 1844-1845 & 1845-1846, in 
parochial business. “Some of the business ran 
continuously from one year into the other; but 
the greater part was done & concluded within 
1844-1845 & 1845-1846 respectively. Poor rates 
were made half-yearly, in Jan. & in July or 
Aug.: the overseers went out of office & made up 
their accountsin Mar. In Aug. 1846, the attorneys 
delivered their bill, not having before that time 
delivered any bill, or demanded or received any 
payment. No special cause appeared for the delay. 
The overseers for 1846-1847 paid the whole sum 
& charged it in their accounts. The auditor 
disallowed part of such charge, consisting of 
items not running continuously from year to year, 
on the ground that the rates in hand during 1846— 
1847 were charged with the payment of these sums 
retrospectively. On motion to quash the dis- 
allowance on certiorari under Poor Law Amend- 
ment Act, 1844 (c. 101), s. 35, it appeared that, 
of the amount disallowed, £49 was for business 
done in the year ending Mar. 1845; & £201 was 
partly for business between Mar. 25, 1845 & Jan. 1, 
1846, & partly for business between the end of 
1845 & Mar. 1846. The overseers leaving office 
in Mar. 1845, had handed over £457, rates of their 
year, to their successors, & left an amount un- 
collected, much exceeding the attorneys’ costs then 
due. The overseers of 1845-1846 handed over 
£11, & left an amount uncollected, also much 
exceeding the costs then due. The overseers of 
1846-1847 collected as much of the outstanding 
rates as, with the sum handed over, exceeded the 
aggregate of costs due. The sum so collected 
they applied to current expenses; but they made 
a half-yearly rate at the end of July, 1846, out of 
which they paid the bill of costs :—Held: the £49 
was rightly disallowed; but the ct. quashed the 
disallowance as to the £201.—R. v. Reap (1849), 
138 Q. B. 524; T. & M. 52; 4 New Sess. Cas. 7; 
18L.J.M. C. 164; 13 Jur. 789; 116 E. R. 1362 ; 
sub nom. R. v. REED, 3 New Mag. Cas. 145; 13 
L. T. O. 8.186; 13 J. P. 314. 

: ‘ . n Union (1858), 

i? B. & KH. SO Held. Grosdon Comnce Groyaon R. e 

{1908} 2 Ch. 321. 

1198. Repayment of loan.]—-A rate cannot be 
made to repay money borrowed to repair & rebuild 
a workhouse.—R. v. WAVELL (1779), 1 Doug. K. B. 
115; 99 BK. R. 79. 

Annotations :—Consd. KR. v. Gloucester Corpn. (1793), 5 
Term Rep. 346; Farlar v. Chesterton (1838), 2 Moo. 
Pp. C. C._ 330; Saul » Wigton R. S. A. & Bowness-on- 

Solway Overseers, otc. (1886), 56 L. T. 438. Refd. Butt 

v Fellowes (1843), 3 Curt. 680; Waddington v, London 

Union (1858), K. B. & EK. 391; KR. v. West Riding of 
Yorkshire JJ. (1876), 1 Q. B. D. 220. 
1199. .]—Creditors who had advanced 

money to a corpn. established for the maintenance 

of the poor of a certain district, were held entitled 
to compel the assessment of rates sufficient, after 
maintenance of the poor, to pay the principal & 
interest of their debts.—JoNnEsS v. MONTGOMERY, 

Eee PARISHES (1818), 3 Swan. 203; 36 H. R. 
8. 

1200. -]—An order of sessions for assessing 
& levying a specific sum of money, to enable the 
county treasurer to repay persons who had 
advanced money for county purposes, on the credit 
of the county rates, is bad on the face of it, inas- 
much as it is a rate to reimburse, which sessions 
have no authority to make.—R. v. FLINTSHIRE JJ. 
(1822), 5 B. & Ald. 761; 1 Dow. & Ry. K. B. 470 ; 











1198 i. Repayment of loan.}—FRONTENAOC COUNTY CORPN. v. KINGSTON CORPN, (1871), 30 U. OC. R. 684.—CAN, 
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1 Dow. & Ry. M. O. 124; 106 EB. R. 1869; sub- 
sequent proceedings (1823), 2 Dow. & Ry. K. B. 


843 
Illegal loan.)—By an Act of Parlia- 





1201. 
ment, the trustees of a parish were emplowered to 
raise any sum of money not exceeding £30,000 for 
the purposes of the Act, & were authorised to 
make assessments not exceeding 2s. 6d. in the 
pound, as long as the sum borrowed remained 
unpaid. They borrowed £32,636:—Held: an 
assessment not exceeding 2s. 6d. in the pound, 
made for the purpose, among other things, of 
paying the interest of that sum, was illegal & 
void in toto.— RICHTER v. HUGHES (1824),2 B. & C. 
499; 3 Dow. & Ry. K. B. 788; 2L.J.0.S. K. B. 
61; 107 BE. R. 469. 
Annotation :—Consd. A.-G. v. De Winton, [1906] 2 Ch. 106. 
1202. ———- -———.]—A borough which was 
governed by Municipal Corporations Act, 1882 
(c. 50), & was also an urban authority under Public 
Health Act, 1875 (c. 55), had in Mar. 1903, 
exhausted all its borrowing powers & had in 
addition a large fluctuating overdraft at its bankers 
in respect of expenses previously incurred. The 
borough kept its banking account in the name of 
its treasurer, & during 1903 & 1904 the bank 
charged interest quarterly on the overdraft, & 
the treasurer in his accounts with the borough 
debited the borough & credited himself with the 
charges for interest, & his accounts were audited 
under Municipal Corporations Act, 1882 (c. 50), 
ss. 25-28, by the borough auditors, who passed 
the charges for interest, & the audited accounts 
were submitted to & approved by the borough 
council. In an action against the treasurer by the 
A.-G., suing on relation of a burgess, impeaching his 
accounts in respect of the charges for interest on the 
overdraft & claiming an injunction to restrain 
him from making any further payments for such 
interest out of the borough funds:—AHeld: the 
overdraft & the payments of interest thereon were 
illegal, & pltfs. were entitled to the injunction 
notwithstanding that the payments might be 
quashed by certiorari under Municipal Corporations 
Act, 1882 (c. 50), 8. 141 (2), or by appeal to quarter 
sessions against the rates.—A.-G. v. DE WINTON, 
[1906] 2 Ch. 106; 75 1. J. Ch. 612; 70 J. P. 368 ; 
54 W. R. 499; 22 T. L. R. 446; 50 Sol. Jo. 405 ; 
41L.G. BR. 549. 
Annotations :—Refd. IR. v. Locke, [1910] 2 K. B. 201. 


Mentd. R. v. Carson Roberts, Zz p. Vontris & Bailey (1907), 
77 L. J. K. B. 281; R.v. Roberts, [1908] 1 K. B. 407. 
1203. 


.]—Defts. in 1903 obtained the 
sanction of the Local Government Board to a loan 
for the erection of municipal buildings. They 
spent, over & above the amount of the loan, 
a further sum of £18,350, which was borrowed from 
their bankers by way of overdraft. In 1907 defts. 
applied to the Local Government Board for leave 
to borrow the amount thus overspent, but as to 
£4,910, a portion thereof, sanction was refused. 
In Oct. 1908, defts. proposed to levy a general 
district rate to enable them to pay the £4,910 but 
were restrained by the ct. from doing so until the 
trial of this action. Before action brought, defts. 
had paid a sum of £855 for interest on their bank 
overdraft, & they proposed to pay a further sum 
of £900 for interest. The most recent of the items 
composing the £4,910 had been expended more 
than a year before the date of the proposed rate :— 
Held: the loan of the sum of £4,910 to defts. 
from the bank by way of overdraft, without the 
sanction of the Local Government Board, was 
illegal ; defts. must be restrained from applying 
any part of the general district fund or rate or any 
other public fund or rate under their control in 
repayment of the said loan or any part thereof ; 
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defts. were not entitled to make any payment of 
interest upon money borrowed without the sanction 
of the Local Government Board, whether such 
borrowing was by means of overdraft or otherwise ; 
the payment by defts. of the £855 was unlawful 
& ought to be disallowed by the auditor on audit- 
ing defts.’ accounts, but this declaration was in 
no way to affect the power of the Local Govern- 
ment Board to remit such disallowed payment, 
though unlawfully made, under any statute 
enabling them so to do; defts. must be perpetually 
restrained from making any further payments of 
interest upon money borrowed without the sanction 
of the Local Government Board or other statutory 
sanction, whether such borrowing be by way of 
overdraft or otherwise.—A.-G. v. TOTTENHAM 
URBAN District CoUNCIL (1909), 73 J. P. 487; 
8L. G. R. 95. 

1204. Item of expenditure under litigation—At 
time of making rate.]—-The council of the borough 
of Lichfield, previously to making a borough rate, 
made an estimate under the Municipal Corporations 
Act, 1835 (c. 76), 8. 92, which estimate contained, 
amongst others, the two following terms: ‘‘ Com- 
pensation to the late town clerk, three years 
& a half, £105 148. 10d.; law expenses £800.” 
The first of these items was, as it expressed, an 
award of compensation to a former town clerk, 
who had been dismissed from nis situation by the 
corpn. The second item bad been included in the 
estimate to meet the demand of the attorney to the 
corpn. for costs & disbursements. The attorney 
had paid the sum of £467 to a party, to save the 
corpn. from an execution, & this sum was one of 
the items included in the charges as a disburse- 
ment. At the time the estimate was made, the 
attorney had not delivered any signed bill of costs 
to the corpn. The council afterwards made a 
borough rate, which included the sums so mentioned 
in the estimate. At a meeting, which was not 
a public one, the borough council made an order, 
which directed the overseers of certain parishes 
within the borough to pay the proportions assessed 
upon their parishes out of the poor rates made & 
collected ; & they also issued a warrant to their 
treasurer, commanding him within one hundred 
days from the date thereof, to demand from the 
overseers the said proportions. The treasurer 
issued his precept to the oversecrs, requiring them, 
within one hundred days after the receipt thercof, 
to pay the proportions out of the poor rates made 
& collected, or to be made & collected. A warrant 
was issued by defts., one of whom was the mayor 
of Lichfield, & both justices of the borough, against 
an overseer, who had not paid the proportion 
assessed in his parish. This warrant contained the 
venue in the margin, & directed a certain sum to be 
levied by distress of pltf.’s goods, & provided, that 
‘if, within the space of five days next after such 
distress by you taken, the sum of, ectc., shall be 
paid, then you do sell the said goods ” :—Held : 
the items of £105, & £800, could not be considered 
as bygone expenses, so as to make the rate retro- 
spective with regard to them, as the questions 
relating to the first item were under litigation at 
the time of the making of the rate ; & as to the 
second item, the council were justified in treating 
such expenses as not actually incurred before the 
delivery of the solr.’s bill; & as the rate was good 
upon the face of it, & the overseer, pltf., had not 
appealed against it, he could not object to it as 
against defts.— JONES v. JOHNSON (1852), 7 Hxch. 
452; 21L.3.M.C. 102; 19L. T.O. 8. 31; 16 
J.P.325; 16 are iy estes R. 1026, pg 
Annotations :— P ootle-cum-Linacre, caster 

91),7T. L. R. 219. Refd, R. v. Hunslet 
Oversoers (1659), 33 L. T. O. 8. 104, 
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Sect. 4.—Hapenses met by rate: Sub-sects. 2 & 8.] 


1205. ——- ——-.]—Re Boor.ie-cum-LiINACRE, 
LANCASTER OVERSEERS (1891), 7 T. L. R. 219, 

1206. ——— Damages for negligence in executing 
works—Statutory corporation for public purposes.) 
—Where a local Act of Parliament incorporates 
comrs. for the execution of works, & confers on 
them rating powers for the purposes of the Act, 
the implication will be, unless the contrary 
clearly appear, that it is within their powers to 
levy a rate in order to provide for a liability 
aaa through negligence in the execution of the 
works. 

A drainage Act incorporated comrs., who were 
to take over certain existing & to execute certain 
new drainage works within their district. By 
sect. 38 of the Act it was provided that ‘‘ the 
costs of & incident to the taking over, enlarging, 
altering, repairing renewing, or cleansing, in the 
first instance, any existing drains & works incident 
to drainage purposes, the constructing such new 
works as may be necessary to effectually drain the 
land within the limits of the Act, & the payment of 
principal or interest, if any, on moneys borrowed 
for any of the above purposes, shall be borne by 
the owners of the lands rateably ’’ in the manner 
specified; ‘‘ provided that the total amount to 
be expended under the powers of this Act for the 
above purposes, save as to interest, shall not 
exceed the sum of £15,000.’ By sect. 40 of the 
Act it was provided that in every Sera the comrs. 
should ‘‘ have estimates prepared of all the moneys 
required to meet the claims for the ensuing year,’’ 
& that ‘‘ such estimates should show in separate 
items the amount, if any, for constructing new 
works, the amount payable for principal & interest 
on money borrowed,’’ & also ‘‘ the cost of carrying 
. out the objects of this Act.’’ By sect. 41, ‘‘ to 
provide for so much of the expenses aforesaid as 
are properly chargeable out of the rates for the 
current year,’’ the comrs. were given power to 
make rates annually on the owners of the lands 
within the limits of the Act :—Held: the limitation 
of the amount to be expended in sect. 38 applied 
to the expenditure on & incident to the works 
themselves, not to liabilities to pay damages arising 
from negligence of the comrs.’ servants in carrying 
out the works; & the comrs. had power under 
sects. 40 & 41 to make rates for the purpose of 
meeting such liabilities, although their capital 
expenditure had already reached the amount 
mentioned in sect. 38.—R. v. SELBY Dam 
DRAINAGE Comrs., [1892] 1 Q. B. 348; 61 L. J. 
Q. B. 372; 66L. T.17; 563. P. 356; 8T.L. BR. 
198,C. A. 

1207. Expenses properly incurred by statutory 
trustees.|— Where a body of persons are by statute 
constituted trustees for certain public purposes, 
& powers are conferred on them to levy rates upon 
the district to a certain limited amount, they are 
authorised, if not expressly prohibited, to apply 
the rates of any one year in the payment of debts 
properly incurred in a previous year in the execu- 
tion of their trust. Secus: if their power of rating 
be unlimited in amount. Where, in such a case, 
one of the purposes of the trust is such that it can 
only be properly carried out by raising a sum of 
money larger than the current rates can supply, 
the trustees are justified in raising this sum by 
way of loan, & paying the same with interest out 
of future rates.—A.-G. v. CHURCH (1864), 2 Hem. 
& M. 697; 4 New Rep. 89; 71 E.R. 634. 

1208. Deficiency by reason of theft.)—The 
union of L. formed under Municipal Corporations 
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Act, 1885 (c. 76), consisted of ninety-eight parishes, 
& had a board of guardians annua. y elected. 
In Feb. 1857, large sums were owing to tradesmen 
for food, etc., supplied to the poor of the union, 
& which had been incurred principally in 1856, 
& partly in preceding years. The arrears were 
owing to embezzlements by M.& P. M. had been 
appointed by the guardians collector for nine of 
the parishes; which appointment had been 
confirmed by the Poor w Comrs. . was 
assistant clerk of the guardians. The guardians 
had ordered M. to pay the rates collected for the 
nine parishes to the treasurer of the union. M. 
appropriated the greater part, & in concert with 
P., made false entries in the union ledger, repre- 
senting the sums as having been all paid to the 
treasurer. The accounts made out from these 
entries were produced to the auditor & certified 
by him as correct. P. had appropriated cheques 
drawn in favour of tradesmen, which were entered 
as payments in the accounts which were audited 
& passed as correct. The guardians had also 
overdrawn the treasurer’s account to a large 
amount accruing during several years before Feb. 
1857. The embezzlements by M. & P., & the 
consequent arrears to the tradesmen, were first 
discovered in Dec. 1856. No call was after that 
made on the penne until Feb. 1857, when the 
then clerk of the union, under Art. 81 of the The 
Consolidated Order made July 24, 1847, by the 
Poor Law Comrs. ascertained the costs to each 
parish for the maintenance of the poor, estimating 
as ‘‘ extraordinary charges’’ for the ensuing half 
year the amount of the arrears to the tradesmen 
& the debt to the treasurer, & divided the whole 
among the different parishes; & the guardians, 
under Art. 82, made orders, on Feb. 17, 1857, on 
the overseers of the several parishes for payment. 
A parish, not being of the nine for which M. 
collected, disputed the validity of the order. All 
previous calls had been paid :—Held: the order 
was wholly bad, as being partly in the nature of a 
retrospective rate, though in fact there were items, 
besides those mentioned, free from objection ; the 
more so, as it appeared, that there had been great 
changes in the occupation of rateable property in 
the parish.—WADDINGTON v. LONDON UNION 
(1858), E. B. & BE. 370, 391; 28 L. J. M. C. 121; 
32 L. T. O. S. 225; 22 J. P. 755; 5 Jur. N.S. 
242; 7W. BR. 93; 120 EH. R. 555, Ex. Ch. 


Annotations :—Consd. City of London Union wv. Acocks, 
St. Monnthaw Overseer (1860), 24 J. P. 502. Apld. 
Saul v. - & Bownoss-on-Solway Overseers, 

; 7. . Gonsd. Jersey v. Uxbridge Union 

91), 64 L. T. 858; R.v. Leigh R. C., [1898] 1 

. B. 836; Croydon core v. Croydon R. C., [1908] 2 
h. 321. Refd. A.-G. v. Wilkinson, (1859), 7 W. BR. 301; 

Hale v. City of London Union (1859), 6 C. B. N. 8. 863; 

Ward v. Lowndes (1859), 1 L. T. 368 ; . v. London 

Consistory Court, £z p. Beall (1862), 12 C. B. N. S. 220; 

Tynemouth Union v. Backworth Overseers (1888), 57 

Js M. C. 53; A.-G. v. Merthyr Tydfil Union { 

1 Oh. 516; Cheney v. Tallowin, [1904] 2 K. B. 763; R.v. 

Fox, Ez p. Plympton St. Mary R. D. C. (1908), 72 J. P. 


1209. Arrears due from previous years.]|—A 
contribution order made by the guardians of a 
union in po ah of expenses for the relief of the 
poor in 1889, included arrears accrued due from 
the parish in 1886. Such arrears had not been 
inserted in any contribution order between 1886 
& 1889:—Held: the order was good, under 
Poor Law, Payment of Debts Act, 1859 (c. 49), 
s. 6.—CaiIsTOR UNION v. NORTH KELSEY OVER- 
aot (1890), 59 L. J. M. C. 102; 62 L. T. 731, 

Special expenses rate.|—See No. 1127, ante. 

te ia Rating & Valuation Act, 1925 (c. 90), 
8. e 
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Sus-sHor. 8.—EXPENsES OF PROCEEDINGS. 

1210. Whether payable out of rates.|—Parish 
may tax themselves to carry on a suit for the public 
good of the parish.—R. v. EvERARD (1700), 12 
Mod. Rep. 440; 88 E. R. 1437. 

1211. Defence of action against rating authority 
——Defence of supposed right—Expenses not autho- 
rised.|—-Under Municipal Corporations Act, 1837 
(c. 78), 8. 44, an order that had been made for 
levying a rate under 7 Will. 4 & 1 Vict. c. 81, 8. 2, 
by the town council of the borough of S., to defray 
expenses that had been incurred since the passing 
of Municipal Corporation Act, was removed into 
the Ct. of Q. B. by writ of certiorari, & disallowed 
on the ground of its being for the defraying of 
expenses incurred in defending a supposed right 
of incorporation, which expenses were not autho- 
rised by the statute.—R. v. FEATHERSTONEHAUGH 
(1840), 4 J. P. 410. 

1212. Libel.|—An information lies to com- 
pel the restitution of money improperly applied 
out of funds raised for the relief of the poor by 
means of rates & assessments. The application 
of any part of a fund raised for the relief of the 
poor to the payment of the bill of costs of an 
action brought against an officer of the guardiaus 
of the poor, for a libel upon him in respect of acts 
done by him in the execution of his duties, is a 
breach of trust on the part of the holder of that 
fund.—A.-G. v. COMPTON (1842), 1 Y. & C. Ch. 
Cas. 417; 6J.P. 183; 62 EK. R. 951. 


Annotations :—Consd. A.-G. v. Pearson (1846), 2 Coll. 581. 
Distd. A.-G. v. KBermondscy Vestry (1883), 23 Ch. D. 60. 
Mentd. Turner v. Collins (1871), L. R. 12 Eq. 438. 


1213. Prosecuting indictment.] — Semble: the 
council of a borough may prosecute at the expense 
of the corpn. for an assault upon the mayor in the 
execution of his duty. But the opinion of the 
council must be taken before the prosecution is 
instituted ; &, if this be not done, they cannot 
afterwards order payment of the costs out of the 
corpn. funds.—R. v. LICHFIELD COUNCIL (1843), 
4 Q. B. 893; Dav. & Mer. 491; 12 L. J. Q. B. 
308; 1L. T. O. S. 287; 7 Jur. 670; 114 BE. R. 
1133. 





Annotations :—-Consd. R. v. Tamworth Corpn., Ex p. Tam- 
worth Corpn. (1868), 19 L. T. 433. Refd. R. v. Dunn 
1844), 13 L. J. Q. B. 237. Mentd. Pallister v. Gravesend 


orpn. (1850), 9 C. B. 774. 

1214. .|—On an indictment removed into 
this ct. by certiorari at the instance of the prose- 
cutor, & tried at Nisi Prius, the judge made an 
order that ‘‘ the costs of the prosecution should be 
paid out of the rate made & levied in the parish 
of E.”’ :—Held : such order might be made, though 
the indictment was removed at the instance of the 
prosecution ; it was no objection that the costs 
were ordered to be paid out of the rate made & 
levied, instead of out of the rate to be made & 
levied ; & the order need not state the amount of 
the costs.—R. v. EARDISLAND (INHABITANTS) 
(1854), 3 E. & B. 960; 20. L. R. 1638; 23 L. J. 
M. O. 145; 23 L. T. O. 8.189; 18 J. P. 649; 18 
Jur. 876; 2 W. R. 558; 118 E. R. 1401. 
Annotation :—Dbtd. R. v. Ipstones (1868), L. R 3 Q. B. 216. 

1215. ———.]—By Highway Act, 1835 (c. 50), 
s. 95, if on the hearing of a summons respecting 
the repair of a highway the inhabitants of a 

arish, or other party charged therewith, deny 
heir liability to repair, the justices shall direct a 
bill of indictment to be preferred at the next 





assizes or quarter sessions; ‘ & the costs of such 
prosecution shall be directed by the judge of 
assize before whom the said indictment is tried, or 
by. the justices at such quarter sessions,” to be 
paid out of the highway rate. Under this sect., 
an indictment having been directed by justices 
to be preferred, a bill was found at the spring 
assizes, & at the following summer assizes, defts. 
pleaded guilty, having some days before given 
notice to the prosecutor of their intention to do 
so :—Held: the judge had power to direct the 
costs of the prosecution to be paid out of the high- 
way rate.—R. v. HASLEMERE (INHABITANTS) 
(1862),3 B. & 8S. 313; 1 New Rep. 125; 82 L. J. 
M.C. 30; 71. T. 382; 273. P.39; 9 Jur. N.S. 
573; 11 W. R. 115; 122 BR. R. 119. 

Annotations :—Distd. R. v. Der 

Mentd. Waylett o Windhanr tie ay oe ey ie. it ae 

1216. Indictment removed by certiorari.]— 
Where an indictment, ordered by justices, under 
Highway Act, 1835 (c. 50), s. 95, to be preferred 
at the next assizes against the inhabitants of a 
township, is removed by defts. by certiorari into 
the Ct. of Q. B., & is tried at Nisi Prius, & a 
verdict is found for defts., the presiding judge has 
no power, under the above sect., to order the 
payment of the costs of the prosecution out of the 
highway rate; the section giving the power only 
to the judge of assize, that is, the judge sitting 
under the commission of oyer & terminer.— 
R. v. Ipstones (1868), L. R. 3 Q. B. 216; 9B. &S. 
106; 37 1L. J. M. ©. 37; 17 L. T. 497; 32 J. P. 
214; 16 W. R. 538. 

1217. Bill of costs—Extending over three years.} 
—It. v. READ, No. 1197, ante. 

1218. ——— Not delivered when rate made.]— 
JONES v. JOHNSON, No. 1204, ante. 

1219. Proceedings to prevent diversion of weer 
—A general district rate was made by a loca 
board of health; for defraying the expenses 
incurred in Ch. proceedings in consequence of a 
bill filed against the board for an injunction to 
restrain them from diverting water flowing 
through the drains into a canal, & also from 
polluting the water of the canal by discharging the 
contents of the main sewer into it; for defraying 
the expenses of a quo warranto information still 
pending to try the legality of the election of four 
members of the board ; for dcfraying the expenses 
of opposition to a bil] before Parliament promoted 
by a gas co. supplying the town, which bill was 
passed into law, & from the opposition to which, 
not sanctioned by the ratepayers, it did not 
appear that any bencfit was derived or suggested : 
—Held: the rate was applicable to the expense 
of the Ch. proceedings, but not to the other 
expenses; semble: there may be circumstances 
under which it may be the duty of the local board 
to oppose private bills brought into Parliament, 
but it is desirable in all such cases that the assent 
of the ratepayers should be first obtained to 
sanction the opposition.—R. v. MARRIS (1857), 28 
L. T. O. S. 266; 21 J.P. 580; 5 W. RR. 254. 

1220. Expenses of quo warranto proceedings.]—— 
R. v. MARRIS, No. 1219, ante. 

1221. Expenses of opposing bill in Parliament.]— 
R. v. MARRI8, No. 1219, ante. 

1222. .]}—A private bill before Parliament 
provided for the punctual payment of interest on 
the share capital of the undertaking for which 
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authority was sought by declaring that the over- 
seers of the parish in which the undertaking was 
situated should, when required to do so, raise as 
part of the poor rate money for the payment of 
such interest. The overseers, with the authority 
of the vestry, successfully opposed the bill, & 
in so doing incurred certain expenses which were 
not immoderate & were allowed by the auditor :— 
Held: the overseers were entitled to charge the 
expenses so incurred upon the poor rate.—R. v. 
Waite (1884), 14 Q. B. D. 358; 52 L. T. 116; 
49 J. P. 294; 1 T. L. R. 148; sub nom. R. v. 
Srpty, 64 L. J. M. C. 28; 33 W. R. 248, C. A. 


Annotati —Consd. Cleverton v. St. Germans R. S. A. 
86 Mentd. Kienck v. Farris (1904), 


tONS ° 
(1886), 3 T. L. R. 43. 
68 J. P. 321. 
1223. .|—A municipal corpn. is not entitled 





to charge upon the rates the costs incurred in 
opposition to a private bill, although such opposi- 
tion be successful & the bill opposed would, if 
passed, have put an end to the separate existence 
of the corpn. & merged it in another corpn.— 
LeiIrH OCouNciL v. LEITH HARBOUR & Docks 
Comrs., [1899] A. 0. 508; 68 L. J. P. C. 109; 81 
L. T.98; 64J.P.180; 15 T. L. R. 492, H. L. 

Annotations :—Consd. Brooks, Jenkins v. Torquay Corpn., 

{1902} 1 Re 


K. B. 601. fd. Dundce Harbour Trustees v. 
Nicol, [1915] A. C. 550. 
1224. ——— Without consent of ratepayers.|— 


An urban district council cannot apply the district 
rate towards payment of the expenses of opposing 
a local bill not affecting their own duties, rights, or 
privileges, without first obtaining the consent of 
the ratepayers under Borough nds Act, 1872 
(c. 91), 8. 4, nor is Local Authorities (Expenses) 
Act, 1887 (c. 72), 8. 3, under which such expenses 
if incurred may be sanctioned by the Local 
Government Board, intended to prevent the ct. 
from intervening to restrain such expenses being 
thrown on the rate when the sanction of the Local 
Government Board has not been applied for.— 
A.-G. v. RICKMANSWORTH URBAN District Coun- 
rie (1902), 86 L. T.521; 66J.P.410; 18T.L. R. 

1. 

-.|—See LOCAL GOVERNMENT, Vol. XXXTII., 
p. 82, Nos. 530-533. 

1225. Promotion of bill in Parliament—For 
extension of boundary.|—-Comrs. were empowered 
to cause to be paved, drained, & otherwise 
improved, the town & township comprised in the 
district. & to be the surveyors of highways within 
the same, & keep the same in repair; to ‘‘ do all 
acts, matters, & things for promoting the health, 
comfort & convenience of the inhabitants ’’ of the 
district, which they might deem or consider 
mecessary. The ct. granted an injunction to 
restrain the comrs. from applying any moneys 
produced by rates towards the promotion of a bill 
in Parliament the object of which was to obtain 
an extension of their district.—A.-G. v. WEsT 
HARTLEPOOL IMPROVEMENT Comrs. (1870), L. R. 
10 Eq. 152; 39 L. J. Ch. 624; 22 L. T. 510; 18 


W. R. 685. 
Annotations :—Apld. A.-G. v. West Riding of Yorkshire 


the county council in respect of criminal 
injuries s 
vious rate was struck.—R. v. QUEEN’S 
County CouNTY COUNCIL (1908), 42 
I. L. fi 235.—IR. 
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o the 1 Jan., 


levied under a previous bye-law for 
ce the time when the pre- payment of debts incurre 

zl 1849.—MELLISH  v. 
ayer OF BRAMPTON (1852), 2 0. P. 35. 
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RaTES AND RaTING. 


Rivers Board (1905), 69 J. P.177.. Refd. A.-G. ». Merth 
Tydfil Union, {1900} 1 Oh. 516. Mentd. Hood v. N. E. Ry. 
(1870), 19 W. R. 266. 

———.]— See LOCAL GOVERNMENT, Vol. XXXITI., 
pp. 101, 107, Nos. 687, 718. 

1226. Inquiry into corrupt practices at election.| 
—An inquiry by a comr. into the corrupt practices 
at a municipal election under 35 & 36 Vict. c. 60, 
ended with an order that the expenses of the 
petition in ct. be borne by resps., but nothing 
definite was said as to expenses of the ct. itself. 
The Treasury paid the latter expenses, & required 
the borough to repay them, but as they were not 
paid a rule for a mandamus was applied for to 
compel the mayor & treasurer to pay :—Held: 
under 35 & 36 Vict. c. 60, 8s. 22, the borough might 
make a retrospective rate to pay; though the 
Treasury certificate was not issued till eight 
months after the inquiry, the mandamus was not 
applied for too late.—R. v. MAIDENHEAD CORPN. 
(1882), 9 Q. B. D. 494; 511. J. Q. B. 444; 47 
L. T. 529; 46 J. P. 724, C0. A. 


Sect. 5.—SUPPLEMENTARY RATES. 
rae now, Rating & Valuation Act, 1925 (c. 90), 
8. ). 
1227. To meet past expenses—Validity.]—A.-G. 
v. LICHFIELD CoRPN., No. 1196, ante. 


Sect. 6.—SPECIFIC STATUTORY PROVISIONS. 

1228. Rate not to exceed specific amount—In- 
crease not permissible on account of empty houses— 
Local Act.|—-A local Act gave power to the L 
town council to levy an amount for certain purposés 
which should not in any one year exceed one 
penny in the pound upon the rateable value of the 
property to be levied as a borough rate. A rate 
was imposed which would have been less than a 
penny if the whole rateable property, including 
unoccupied houses, etc., had contributed, but after 
deducting unproductive property, it in fact 
exceeded one penny on those who actually paid :— 
Held: the rate was bad, & could not be enforced.— 
an oe LIBRARY ACT, H'x p. BROWN (1862), 


Annotation :—Folld. Hughes v. Toxteth Park Overseers 
(1862), 26 J. P. 390. 


1229. S. P. Huaues v. ToxTeTH PARK OVER- 
SEERS (1862), 26 J. P. 390. 

1280. Liability of undertakers to make good 
deficiency in rates—Until completion of works— 
Lands Clauses Consolidation Act, 1845 (c. 18)— 
What constitutes completion.|—-By above Act, 
8. 133, the promoters of undertakings who become 
Rete under statutory authority of lands 
iable to be assessed to the poor rate are liable to 
make good the deficiency caused thereby ‘“ until 
the works shall be completed & assessed to the 
poor rate.’?’ An urban sanitary authority, acting 
under statutory authority, took for the purposes 
of improvements lands situate in a number of 
parishes & liable to be assessed to the poor rate. 


. 361.—CAN. 

previous q. f proposed building 

requiring excessive rate—Injunction.}— 
ere for the purpose of eé & 

market & municipal council 

would require to levy a rate exceeding 

the two cents in the dollar allowed to 





1227 i. Zo meet past expenses — p. Rate noi to exceed spectfiec amount.] be imposed by s. 225 of the Municipal 
V alidtty.)— Municipal corpns., under -—An assessment which does not ex- Act, 1866, s. 225:—Held: a rate- 
12 Vict. co. 81, might, We & sunequent ceed the sum ordered to be levied by ten payer was entitled to an unction 
bye-law, impose an additional rate to er oent. is not ill -——-R. v. St. restraining the erection of the building 
provide for any deficiency in the sum OHN CITY OOoRPN. (1856), 3 All. by the counall.—WILKIE v. VILLAGE 
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In some cases all the land so taken was used in the 
construction of the roadways of new streets; but 
in some cases more land was taken than was 
phe ben for that purpose so that the sanitary 
authority became possessed of surplus land which 
was vacant, unoccupied, & unassessed. Such land 
was to be disposed of either by sale in fee simple or 
by the creation of rentcharges which were to be 
sold within a specified time, which had not expired 
when the rating authority brought an action to 
recover from the sanitary authority the amount 
of the deficiency in the assessment to the poor 
rate caused by the lands having been taken :— 
Held: (1) the works were completed within above 
Act, 8. 133, so as to relieve the undertakers from 
the liability to make good the deficiency so caused, 
when the streets were fully made, & such of the 
lands taken as might be liable to assessment had 
become assessable; (2) the deficiency was to be 
computed from time to time by comparing the 
assessed value at the time of the special Act of the 
lands taken with the assessed value at the time of 
computation of such lands taken as might have 
again become assessable. 

(3) The authority to put in force the com- 
pulsory powers of above Act was conferred by a 
provisional order confirmed by a statute which 
described in one Sched., but under headings 
separately numbered, the several improvement 
os promoted by the sanitary authority :— 

eld: 
constituted ao separate undertaking, & the 
deficiency in the assessment ought to be caleulated 
on each separate undertaking within the rating 
area affected by it—BristoL, UNIoN v. BRISTOL 
OoRPN. (1887), 18 Q. B. D. 549; 56 L. J. Q. B. 
320; 56L. T. 641; 51 J. P. 676; 35 W. BR. 619; 
3 T. L. R. 446, C. A. 

Annotation :—As to (2) Refd. Putnoy Overseers v. L. & 8. W. 

Ry. (1890), 60 L. J. Q. B. 18. 

1231, ———- —— How deficiency computed.} 
—BRISTOL UNION v. Briston Corpn., No. 1280, 
ante. 





SECT. 7.--PUBLICATION. 


Necessity for publication.]—Sce Rating & Valua- 
tion Act, 1925 (c. 90), s. 6. 

1232. Sufficiency of publication—Door of one 
church—Parish Notices Act, 1837 (¢. 45).|—-When 
@ poor rate is made for a district within a parish, 
which district has its own church & maintains its 
own poor, the rate is sufficiently published under 
above Act, s. 2, if notice of it be affixed on the door 
of such church, although there be chapelries within 
the parish, having their own respective chapels, 
all which belong to the same vicarage with the 
church. The notice need not be affixed at such 
- chapels ; nor at the church of a neighbouring parish 
in the same town, though the churches nearly 
adjoin each other, belong to the same vicarage, 


each scheme described in the Sched. 
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WORCESTERSHIRE JJ., Arn. & H. 80; 4 Per. & 
Dav. 440; 10L.J.M.C.12; 53. P.177, 


Annotations -—Apld. Ormerod v. Chadwick (1847), 16 M. & 
Ws 367. Refd. Wilkinson v. Grey (isa3) 1 } T. 0. 8. 


J|—R. v. WHiepr, No. 1178, 


1234. ——- ———- ——.] —- Empson v. METRO- 
POLITAN BOARD OF WoRKs, No. 1615, post. 

12385. ——— Every place of divine worship— 
Parish Notices Act, 1837 (c. 45).]—Semble: the 
pubscaton of rates under above Act, s. 2, should 

e on every place of divine worship in the parish, 
in order to give the fullest publicity to the notice. 
—R. v. Royps (1844), 1 New Sess. Cas. 456; 4 
L, T. O.8S.193; 9J.P.118; 8 Jur. 1096. 

1236. One door of one church.]|—Under 
Parish Notices Act, 1837 (c. 45), it is a sufficient 
pues of a poor rate if a copy of it be affixed, 

efore divine service, on the Sunday next after its 
allowance, on the principal or most usual door of 
the churches & chapels of the established church 
within the parish, in which divine service is per- 
formed. It is not necessary to publish it on all 
the doors of any church or chapel ; nor on the door 
of a church or chapel in which divine service has 
ceased to be performed; nor on the door of 
any building, not being a church or chapel, in 
which divine service is performed.—ORMEROD v. 
CHADWICK (1847), 16 M. & W. 367; 2 New Mag. 
Cas. 55; 2 New Sess. Cas. 697; 16 L. J. M. C. 
raat 8L. T. O. S. 343; 11 J. P.188; 153 BE. R. 
1231 








:—Refd. Ramsbottom v. Duckworth (1847), 1 
Exch. 506; Kt. v. Proston (1848), 12 Q. B. $16; KR. v. 
Stutfield (1863), 2 New Rep. 180. Mentd. lt. v. Shipper- 
bottom (1847), 2 New Sess. Cas. 641; KH. v. Mills (1851), 
17 L. Ty. O. S. 164. 


1237. ——— Outer gate of churchyard.|—-impson 
v. METROPOLITAN BOARD OF WORKS, No. 1615, 
ost. 
‘ 1238. Where no church in parish.]—A 





highway rate made for a parish within Highway 
Act, 1835 (c. 50), but not being a poor law or 
ecclesiastical parish, & having no church, is duly 
published if notice thereof is affixed in some public 
& conspicuous place or situation in such highway 
arish.—R. v. WOLFERSTAN, [1893] 2 Q. B. 451; 
2L.J3.M. C. 148; 69 L. T. 429; 58 J. P. 133; 
42 W.R. 176; 387 Sol. Jo. 718; 5 KR. 561. 
Auncation :—Refd. Beeson v. Derby Overseers (1903), 89 


1239. Effect of absence of publication—On 
Sunday next after.|—If a poor rate be not pub- 
lished in the church on the Sunday next after, it 
is a nullity; & payment under it cannot be 
enforced, though there be an appeal to sessions, 
which was dismissed.—R. v. Newcoms (1791), 4 
Term Rep. oT ot Fee eae pate dates 
Ae Cons. pista. wrod. Miller (1807), 8H, & B. 321, 

Apld. Beeson v. Derby Overseers (1903), 39 L. T. 47. Refd. 

kh. v. Kingston JJ. & Philips (1858), Kk. B. & H. 256. 


1240. Application for distress warrant— 
Where no appeal made against rate.]—Public 
Health Act, 1848 (c. 63), s. 103, enacts that all 





rates made or collected under it ‘‘ shall be published 
in the same manner as poor rates” :—Held: a 
rate, made under the Act, was not null & void 
by reason of not having been so published ; ona 
summons before justices to enforce it, the rate 
not having been appealed against, they were 


, & are used indiscriminately by the same persons, 
the one being sometimes frequented by the 
congregation of the other while that is closed; & 

‘ although many persons have rateable property in 

; both parishes.—R. v. Marriorr (1840), 12 Ad. 

i& El. 779; 113 E. R. 1009; sub nom. R. v. 





ority of ratcpayers.|}— MANLY v. 


PART V. SECT. 7. 
Now 170.5. 140, 1s “merely directory, 
not mandatory & therefore the com- 
QQ 


on, comes within the term 
ho geet & is excluded from 
the two cents to which, by Consolidated 
Municipal Act, 1892, 8. 357.—FosTER 
». HINTONBURG VILLAGE (1897), 28 
O. R. AN. 


221.—C. 
t. ——— Without consent of two-thirds 


OF CLINTON CORPN. (1871), 18 Gr. 557. 
CAN. 


Y. Debentures for school house.) 
The annual amount required 
y arid eebenvre issued oa? a 
yo-1aw or 8 pure OL & 
sohool aite & the erection of a school 


J.——-VOL, XXXVIITI. 
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Sect. 7.—Publication. Sect. 8.] 


justified in refusing, as immaterial, evidence of 
non-publication ; & therefore the officer executing 
their distress warrant was protected by it.— 
LE FeuvRE v. MILLER (1857), 8 E. & B. 321; 26 
L. J.M.C.175; 291. T. O. 8. 844; 22 J. P. 226; 


3 Jur. N. S. 1255; 120 EH. R. 120. 
Somereetahire JJ. (1858), 22 


- 90 ), 
d. Rov Ayorkece Board of Health 1608), 
y. 


1241. -]—By a local Act a corpn. we 
empowered instead of themselves making, assess- 
ing, & levying any general district rate, to order 
such rates to be made, assessed, & levied as a 
borough rate, & to enforce payment from the 
overseers in the same manner as a borough rate, & 
if such order were made such rates were to be made, 
assessed, & levied by the overseers in the same 
manner & under the same provisions as in the case 
of the poor rate, & the overseers were to recover 
& enforce the poor rate in the same manner as the 
general district rate under Public Health Act, 
1875 (c. 55). A rate which comprised both poor 
rate & general district rate was duly made by the 
corpn. under the Act, & was duly allowed by two 
justices, but was not published :—Held; ‘‘ pub- 
lication ’’ was essential to the validity of the rate, 
as in the case of a poor rate under Poor Rate Act, 
1743 (c. 3), s. 1, & the defence of non-publication 
could be raised in answer to a summons for a 
distress warrant for non-payment of the combined 
rate, as in the case of a distress warrant for non- 
payment of a poor rate.—BEESON v. DERBY 
OVERSEERS (1903), 89 L. T. 47; 67 J. P. 282; 
1L. G. R. 624; Ryde & K. Rat. App. 328, D. C. 

1242, —— No church existing.|—By Poor Rate 
Act, 1743 (c. 3), s. 1, public notice of every rate 
for the relief of the poor shall be given in the 
parish church the next Sunday after the allowance 
of the rate by the justices, ‘‘ & no rate shall be 
esteemed or reputed valid & sufficient so as to 
collect or raise the same unless such notice shall 
have been given ;’’ & by Parish Notices Act, 1837 
(c. 45), a written notice, to be affixed on the doors 
of all the churches or chapels in the parish, is 
substituted for any notice theretofore by any law 
or statute given in churches or chapels. By 
Extra-Parochial Places Act, 1857 (c. 19), s. 1, 
every extra-parochial place wherein no rate is 
levied for the relief of the poor shall for all purposes 
of assessment to the poor rate & the relief of the 
poor ‘‘ be deemed a parish.’’ The overseer of a 
cl which, before the passing of Extra-Parochial 

laces Act, 1857 (c. 19), was an extra-parochial 
place, made a rate for the relief of the poor, but 
did not publish any notice of the rate within the 
alee in which there was no church or chapel :— 

eld: the rate could not be collected.—R. v. 

Dyorr (1882), 9 Q. B. D. 47; 511. J. M. C. 104; 
47 J.P.54; 80 W. R. 799, D. C. 
Annotation :-—Distd. R. v. Wolferatan, [1893] 2 Q. B. 451. 
.}—See, now, Rating & Valuation Act, 1925 
(c. 90), s. 6. 

1248. Evidence of publication—Book purporting 


to contain rate.|—Where proceedings are taken 
ent of a highway 











before justices for the non-pa 
rate, the mere production of the book purpo 


mission to advertise notices in accord: 
rovisions of the sect. 
te a rate made.— : 
UNOILLORS & RATE+ 
PAYERS) v. NOLAN (1869), 6 W. W. & 
A’B. 269.—AUS. 


b, ——,] coe CLAREH & NIXON e. 
Wuitrx (1842), 2 Craw. & D. 443.-~IR. 
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to contain the rate is no evidence of the due 
publication of such rate.—Bimp v. Apcock (1878), 
47 L. J. M. 0. 123; 42 J. P. 613; 26 W. R. 634, 


iy 


Sucr. 8.—INSPECTION. 


See, now, Rating & Valuation Act, 1925 (c. 90), 
ss. 2 (4), 60, Sched. 7. 

1244. Inspectton of ratepayers’ books—To prove 
payment of rates.|—Inspection of the books of 
Ciement’s Inn, to prove payment of poor rates, or 
being within the parish of A. denied.— v. 
Tap (1772), 2 Wm. BL. 850; 96 EB. R. 501. 

1245. ——— To determine rateability—Action for 
illegal distress.}|—In trespass for entering to distrain 
for poor rates deft., who had acted on behalf of 
the parish officers, averred in justification that 
pltf.’s house was within the parish, which pltf. 
denied :—Held: pltf. could not demand an 
inspection of the parish books, on the ground 
that deft. alleged him to be a _parishioner.— 
BURRELL v. NICHOLSON (1832), 3 B. & Ad. 649; 
110 E. R. 237. 

1246. Inspection of accounts — Right to.)—R. 
v. St. MARTIN’S IN THE Fieups (18380), cited in 
4 Moo. & P. 394. 

Annotation :—Folld. Newell v. Simpkin (1830), 4 Moo. & P. 


1247. Apart from statute.]—-In the par- 
ish of P., there is a book, containing accounts of the 
rates, kept under the authority of a local Act, which 
does not provide for its inspection, or being copied 
by the ratepayers:—Held: the ct. had no 
authority, under that Act, or Vestries Act, 1831 
(c. 60), which has been adopted by the parish, or 
at common law, to order the vestry to grant an 
inspection thereof to a ratepayer; or to allow 
him to make copies of or extracts from it.—R. v. 
St. MARY-LE-BONE VESTRYMEN (1836), 5 Ad. & 
El. 268; 2 Har. & W. 261; 6 Nev. & M. K: B. 
600; 3 Nev. & M. M.C. 712; 6L. J. M. C. 159; 
111 E. R. 1166. 

Annotation :—Refd. R. v. Staffordshire JJ. (1837), 1 Nev. & 

P. K. B. 260. 








1248. —— Necessity for demand to inspect—At 
reasonable time & place.|—By Poor Rate Act, 
1743 (c. 3), 8. 2, it is enacted, ‘‘ that overseers of 
the poor shall Peo inhabitants of the parish to 
inspect rates at all seasonable times, & shall upon 
demand forthwith give copies of the same to any 
inhabitant of the parish ’’: & by sect. 3, ‘‘ if any 
overseer shall not permit an inhabitant to inspect 
the rate, or shall neglect to give copies thereof 
as aforesaid, such overseer for every such offence 
shall forfeit & pay to the party aggrieved the sum 
of £20 :—-Held: in order to entitle a party to sue 
for the penalty under the statute, he must show 
that he sustained an injury by the act of the 
overseer ; there must be a demand to inspect the 
rate made at a reasonable time & place; &, 
semble: the house of the overseer is the place at 
which the demand ought to be made; although 
the statute says, that copies shall upon demand 
forthwith given, yet the overseer is entitled to a 
reasonable time for making them out.—SPENCELEY 
v. ROBINSON (1825), 3 B. & O. 658; 5 Dow. & Ry. 


that the rate was invalid. The magi- 


strate held under No. 176, 8. 206, that 
the rate-book was conclusive evidence : 
—Held: the tes were wrong. 
Hoan Baie 66a) RW ee 
A 0. [) e e . e 


book——Z'o prove 
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rate was a 
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ae 572; 2 Dow. & Ry. M. C. 651; 107 BE. R. | 


Annotations :-—Consd. Batcheldor v. H 
Bi P'%, Avi. Tennant ». Beil CHORE B. 684. 

Southam, Hz p. Lamp (Uae), 19 Ch. D. 169.7 8! 

1249. - Right to copies.|—In an action of 
debt against an overseer under 17 Geo. 2, c. 3, 
s. 3, for not giving to an inhabitant of the town- 
ship, as directed by s. 2, a copy of a rate “ forth- 
with” upon demand & offer of payment, the 
complaint being that deft. had used undue delay : 
—Held: it was not the judge’s duty to tell the 
Jury as a direction in point of law on the fact 
proved that the copy was or was not given forth- 
with ; but he was right in leaving it to them to say 
whether, under the circumstances, it had or had 
not been given in reasonable time & therefore, 
according to reasonable construction, ‘ forth- 
with.”—TENNANT v. BELL (1846), 9 Q. B. 684; 
2 New. Mag. Cas. 33; 16 L. J. M.C. 81; 8 L. T. 
O. S. 136; 10 Jur. 946; 10 J. P. Jo. 756; 115 
E. R. 1487. 


Annotations :-—Refd, R. v. Price (1854), 8 Moo. P. C. C. 203 : 
Re Southam, Ez p. Lamb (1881), 19 Ch. D. 169. ae 








1250. —— -]—SPENCELEY v. ROBINSON, 
No. 1248, ante. 
1251. Mandamus to enforce.] — A rated 





parishioner has a right to inspect the accounts of 
the expenditure of the parish moneys kept by 
guardians of the poor appointed under 22 Geo. 3, 
c. 83, & the ct. granted a mandamus to the 

ardians, etc., commanding to allow such 
inspection.—R. v. GREAT FARINGDON (1829), 9 
B. & O. 641; 8L. J. O. 8S. M.C. 3; 3 Bott, 97; 
109 E. R. 202. 

1252. ———_ ——— While court in actual discussion 
upon accounts.|—A mandamus will not go to 
inspect the accounts relating to county rates, on 
an application made to the ct. of quarter sessions 
for the inspection, whilst the ct. was in actual 
discussion upon the accounts.—R. v. NOTTINGHAM 
JJ. (1835), 3 Ad. & El. 500; 1 Har. & W. 318; 
5 Nev. & M. K. B. 160; 3 Nev. & M. M. C. 228; 


4L.J.M.C.318; 111 E. R. 608. 
Bi aide ‘—Consd. R. v. Staffordshire JJ. (1837), 6 Ad. 


12538. ——- -——— For purpose of questioning 
legality of payments.|—Qu.: whether a mandamus 
will go to justices to direct an order to the clerk 
of the peace to suffer ratepayers to take copies of 
assessments of county rates, & orders of sessions 
relative to county rates, & of all payments made 
thereout, & to the clerk of the peace to produce his 
accounts of the expenditure of the county rates, 
together with his vouchers for the same; the 
object of the application being to bring into ques- 
tion the legality of some of the payments.—RK. v. 
STAFFORDSHIRE JJ. (1835), 1 Har. & W. 277. 

1254. After accounts passed.|—To a 
mandamus, calling on the justices & clerk of the 
peace of a county to allow ratepayers an inspection 
of certain orders of sessions, concerning the 
expenditure of the county rate, & all accounts, 
etc., relating to such orders, it was returned that 
inspection of the orders, had been given, but that 
the accounts were those of the treasurer & high 
constable, which had been passed at sessions, & 
deposited with the clerk of the peace, according 
to County Rates Act, 1738 (c. 29), 8. 8; & an 
abstract thereof had been published, according to 
County Rates Act, 1815 (c. 51), 8. 18; wherefore 
the inspection of such accounts had been refused : 
—Held: agood return: for seat claiming merely 
as ratepayers have no right, by the above statutes, 
to inspect such accounts, when passed & deposited, 
& supposing the accounts, when so passed & 
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have not such an interest in the contents as entitles 
them, independently of the statutes, to demand 
an inspection.—R. v. StarrorpsHirRE JJ. (1837), 
6 Ad. & El. 84; 1 Nev. & P. K. B. 260; Nev. & P. 
M. C. 71; Will. Woll. & Dav. 98; 6 L. J. M. O. 
65; 1J.P. 186; 112 B. R. 33. 


Annotations :-—Apld. Ex p. B (1859), 1 BE. & KB. 881. 
Refd. Mutter v. Eastern & Midlands Ry. (1888), 88 Ch. D. 


92. 

1255. Character of right of inspection.] 
—The right of a ratepayer to inspect or take copies 
from the parish accounts is only a private right ; 
&, to entitle him to a mandamus ordering such 
inspection to be granted, he must show grounds 
of a special & public nature in support of his 
application.—E2 p. Brices (1859), 1 ie & EB. 881; 
28 L. J. Q. B. 272; 120 Kh. R. 11413 sub nom. 
R. v. DAVENTRY (CHURCHWARDENS), 33 L. T. O. S. 
134; 23 J. P. 709; 5 Jur. N.S. 040; 7 W. R. 446. 

1256. ——— Penalty for refusing—PlaintifY must 
show injury.]—SPENCELEY v. ROBINSON, No. 1248, 
ante. ; 

1257. —— -|)—An assistant overseer, 
appointed under Poor Relief Act, 1819 (c. 12), 
& having, by virtue of his office, the poor rate in 
his custody, is liable to a penalty for refusing to 
produce it to an inhabitant when lawfully 
demanded, according to Poor Rate Act, 1743 (c. 3). 

The declaration alleged that deft. was assistant 
overseer ; that a rate for the relief of the poor was 
made & duly allowed; & although deft., as such 
assistant overseer, had the rate in his possession, 
& although pltf., at a reasonable time, demanded 
an inspection of it, & tendered 1s., yet deft. refused 
to produce it, whereby he forfeited £20. On 
motion in arrest of judgment :—Held: the count 
was sufficient; for if deft. had the rate in his 
custody as assistant overseer, it might be presumed 
that it was his duty to produce it when lawfully 
demanded.—Enwakps v. BENNETT (1829), 6 
Bing. 230; 3 Y. & J. 458; 3 Moo. & I. 749; 2 
Man. & Ry. M. C. 189; 8 L. J. M. ©. 715; 130 
E. R. 1268, Ex. Ch.; affg. S. C. sub nom. BENNETT 
v. Epwarps (1828), 8 B. & C. 702. 


Annotations :—Consd. Batcheldor v. Hodges (1836), 4 Ad. 
& El. 592. Refd. R. v. Lew (1828), 3 Man. & lty. K. B. 
369. 











1258. —— ——.]—(1) In debt for a penalty, 
Poor Rate Act, 1743 (c. 3), 8. 3, for not permitting 
the inspection of a poor rate, the declaration 
described pltf. as ‘‘ an inhabitant of the parish ” : 
—Held: this sufficiently showed that he was a 

arty aggrieved. 
(2) The doclaration described deft. as ‘‘ assistant 
overseer "”’ in the parish, & alleged that he, as such 
assistant overseer, had the rate in his possession :-— 
Held : this sufticiently showed his duty & liability. 

(3) Plea, that pltf. had no right to inspect the 
rate, it not being a subsisting rate, or such a rate 
as he was entitled to inspect:—Held: bad on 
general demurrer; conceded, that no answer 
was furnished by pleas stating facts which showed 
that the time for appealing against the rate had 
elapsed before the request to inspect was made.— 
BATCHELDOR v. HopaGes (1836), 4 Ad. & El. 502 ; 
1 Har. & W. 725; 6 Nev. & M. K. B. 75; 3 Nev. 
& M.M.C. 620; 6L.3.M.C.52; 111 EH. R. 909. 

1259. ——- ———. Pg aes County Court 

EB (1853),18 J.P. Jo. 6. 

dere : ‘ Who may be Hable.j|—By a 
local Act for certainincorporated parishes guardians 
of the poor were appointed, & were authorised to 
appoint a clerk & to make rates & all poor rates 
& books purporting to be rates made for the said 
arishes, & all papers ene a ie stingers As 
to be delivered by the church- 

the Poor, Womarara to the clerk of the gua 
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Sect. 9.—Jurisdiction of High Court: Sub-sect. 2, A. 
& B; sub-sect.8. Part VI. Sect.1: Sub-sect.1.] 


of their debt above the sum recovered by defts. 
on their counterclaim. On Oct. 25 in the same 
year the urban district council applied for a 
mandamus commanding defts. to issue their 
recept to the overseers of the contributory place 
or payment of the amount recovered :—Held : 
the delay in the commencement of the action 
pein under the circumstances excusable, the 
mandamus ought to issue & the rate which would 
thereupon have to be made would not be illegal 
as being retrospective—R. v. LeicH RURAL 
Councin, [1898] 1 Q. B. 886; 67 L. J. Q. B. 
562; 78 L. T. 604; 62 J.P. 3855; 46 W. R. 471; 
147. L. R. 325, C. A. 
Annotations i, Eapld. Croydon Co 
(1908] 2 Ch. 321.’ Apld. Plym 
neynolds, [1909] 1 K. B. 768; 
v. Tunstall U. C., [1910] 2 Ch. 347, 
1280. -]—Special expenses for 
drainage works were incurred by pltfs. upon terms 
the result of which was that money was due 
each year from defts. to pltfs., & the amount so 
due was recoverable by defts. from three con- 
tributory parishes for whose benefit the special 
expenses were incurred. By mistake pltfs. did 
not for severa] years call upon defts. to pay the 
full amount properly due, & less was paid till 
Sept. 1904. In Apr. 1905, pltfs. drew attention 
to the mistake & called upon defts. to pay the 
balance due in respect of several previous years 
up to Sept. 1904, & to make payment for the future 
on a proper footing. Defts. paid on the lower 
scale till Sept. 1905, & thenceforward paid in full. 
They were unable to recover part of the arrears 
from the contributory parishes & declined to pay 
the arrears; whereupon pltfs. brought an action 
to recover the arrears & for a mandamus to enforce 
the levy of a rate to satisfy them. Defts. admitted 
that pltfs. were entitled to judgment for the 
arrears, but contended that a mandamus to enforce 
payment of a retrospective rate would be illegal : 
—Held: the ct. had a discretion to grant a man- 
damus for enforcing the levying of a‘rate to meet 
obligations for special expenses of former years 
if the circumstances justified it; there was no 
reason for granting a mandamus to enforce pay- 
ment of the arrears up to 1904; but inasmuch 
as a demand was made & might have been com- 
plied with in the course of the current year 1904— 
1905, a mandamus ought to be granted to enforce 
perme of the amount due for that period.— 
OYDON OORPN. v. CROYDON Rurat Councin, 
[1908] 2 Oh. 321; 77 L. J. Ch. 800; 99 L. T. 
180; 72 J. P. 369; 24 T. L. R. 740; 6 L. G. R. 


1087, 0. A. aes 
y | —— ° 

notation Oy pid. ee eventan United U. C. v. Tunstall 
-}—Under the terms of a 


deed made in 1885 the predecessors in title of 
pltfs. & of defts., & the corpn. of B., were entitled 
to the joint use of a hospital, & the expenses of 
maintaining the hospital were yearly apportioned 
between & paid by the several authorities. In 


1898 another deed was made between the same 
Vv. 1 » 10 U. OC. R. 
Meare ts GoLT (1853), 10 U. O. R 


f. —— To order assessment. }—W 
the statement In form OB) to ae 


n. v. Croydon R. C., 
n St. Mary R. C. ». 
olstanton United U. C. 
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authorities or thelr successors by which the pro- 
visions of the deed of 1885 as to the management 
of the hospital were varied, & it was provided that 
that agreement might be determined by a six 
months’ notice in lard Under the terms of 
a third deed made in 1905 between pltfs. & defta. 
& the corpn. & stated to be supplemental to the 
two previous deeds, the ed ade ion withdrew & 
were released from all liability under the deeds 
of 1885 & 1898, & the provisions for the manage- 
ment of the hospital were again varied. In Apr. 
1906, defts. gave notice under the deed of 1898 
to determine the three deeds & ceased to use the 
hospital & to contribute to its maintenance. 
After long negotiations which terminated in Nov. 
1909, pltfs. in Dec. 1909, brought an action to 
recover from defts. their proportion of the manage- 
ment expenses of the hospital for the three years 
prior to Mar. 31, 1909 :—Held: the delay in com- 
mencing the action was in the circumstances 
excusable, & pltfs. were entitled to judgment for 
the arrears & to a mandamus ordering defts. 
levy a rate to satisfy the judgment & interest.— 
WOLSTANTON UNITED URBAN OoUNCIL v. TUN- 
STALL URBAN Councr, [1910] 2 Ch. 347; 103 
L. T.98; 74 J. P. 3538; 8 L. G. R. 8703 sub nom. 
WOOLSTANTON UNITED URBAN CoUNCIL v. TUN- 
STALL URBAN OCounciL, 79 L. J. Ch. 522; on 
appeal, [1911] 1 Ch. 229, O. A. 

As to retrospective rate.]|— See, now, Rating & 
Valuation Act, 1925 (c. 90), s. 12. 

Procedure.|—See CROWN PRACTICE, Vol. XVI., 
pp. 323, 337, Nos. 1352-1354, 1574. 

Necessity for prompt application.]|—See Crown 
PractTick, Vol. XVI., p. 325, No. 1379. 


B. To Enforce Regularity of Rate. 

1282. Whether remedy by mandamus available— 
To make equal rate.|—B. R. will not meddle with 
the goodness or badness of a poor rate.—R. v. 
DorcHester JJ. (1720), 1 Stra. 393; 1 Bott, 
61; 93 BH. R. 688. 

Annotation :—Mentd. R. v. Spencer (1766), 3 Burr. 1827. 

12838. —— |—R. v. BARNSTAPLE (INHABI- 
TANTS) (1728), 1 Barn. K. B. 137; 1 Bott, 62; 


Foley’s Poor Laws, 3rd ed. 26; 94 E. R. 95. 
Annotation :-—Reld. R. v. Rogers (1843), 12 L. J. M. C. 50. 
1284. |—A mandamus does not lie, 


to make an equal poor rate.—R. v. FRESHFORD 











ae ETc.) (1787), Andr. 24; 95 
RR. 281. 
1285. ——_—.]—-The remedy against a rate 





in which personal property is totally omitted is 
by appeal to the sessions for the K. B. will not 
in such case, grant a mandamus.—R. v. CANTER- 
BURY UNION (1769), 4 Burr. 2290; 1 Wm. BI. 
667; 1 Bott, 306; 98 E. R. 195. 
Annotation :—Refd. R. v. Ringwood (1775), 1 Cowp. 326. 

1286. ——— To insert particular persons.])—No 
mandamus to insert particular persons in poor 
rate.—R. v. WHOBLY (CHURCHWARDENS) (1746), 
2 Stra. 1259; 93 E. R. 1167. 

1287. ——— To amend rate in accordance with 
amended valuation list.|—The union assessment 
committee of resps.’ parish heard & allowed 


MUNIOIPALITY (1883), 6 O. R. 616.— 
CAN. 


in. Grand fy cess. ]—R. v. 
ORMSBY (1838), | Jobb & 8. 52.—IR. 


PART V. SECT. 9, SUB-SEOT. 2.—B. 


o. Whether remedy by mandamus 
avatlable—Invalid bye-law.}—Re SAND- 
WioH SOHO or 


GALT MUNICI- 


— Re ToRONnTO 
Crry oF TORONTO 


ses. }—TORONTO 


c. 100, was duly put in, but the | ScHooL Trusrnzs 
ors did not asseag the party | (1863), 23 U. O. R. 203.—OAN. 
putting it in, a rale for mandamus to k—— ——,}— 
assess waa made absolute with costs.— | (1886), 148.0. R. 45.—CAN. 
EROeaS. ep Hobe see: Fi | pet 
, ar vp. OTT (1889), PuBLIO LIBRAR 
N. B. R. 487 CAN. CorPN. (1900), 19 P. 


&. ——~ School purposes.}—Re Garr 


m. apenamene’l 


purpo. 
¥ BOARD, v. TORONTO 


OL TRUSTEES TowN 
29.—OAN. SanDWice (1864), 23 U. O. R. 639.— 
®, PALMERSTON | CAN, 


applte.’ objection to resps.’ valuation list at a 
paren abr thee resps. ae no notice from 
e com in pursuance of Union Asse 
Committee Act, 1862 (c. 103), 5. 19. ae 
received notice from the committee of their 
Union Assessment 
Committee (Amendment) Act, 1864 (c. 39), s. 1, 
but refused to alter their then current rate accord- 
ingly. Upon a rule for mandamus :—Held: the 
committee’s omission to give notice of their 
meeting was no justification for the resps.’ refusal. 
—R. v. LANGRIVILLE OVERSEERS, R. v. CopPING 
_SyKE OVERSEERS (1884), 14 Q. B. D. 
L. J. Q. B. 124; 493. P. 543; 17. LR. 159; 
sub nom. GREAT NORTHERN Ry. Co. v. LANGRI- 
OVERSEERS, 52 I. T. 253, D. C. 
Awccorder, Ez p. Bristol 


amendment, according to 


VILLE 
Annotation :—Distd. R. v. Bristol 
Waterworks Co., [1913] 3 K. B. 104 
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SUB-SECT. 3.—CERTIORARI. 
See, generally, CROWN PRACTICE, Vol. XVI., 


pp. 398-481. 


Sect. 1.—APPEAL AGAINST VALUATION LIST. 
SuB-sEctT. 1.—IN GENERAL. 
See, now, Rating & Valuation Act, 1925 (c. 90), 


ss. 31-34. 


1292. Procedure—Practice requiring appellant to 
begin—Refusal to begin—Appeal dismissed.|—-On 
appeal against a poor rate on the groun 
applt. was overrated, the practice at the sessions 
requiring applt. to’ begin by proving his case, 
which applt. refusing to do, the appeal was dis- 
missed ; the ct. refused a mandamus to the sessions 
to rehear the appeal on this objection.—R. v. 





PART V. SECT. 9, SUB-SECT. 8. 


p. Correction of assessment.) ——~In 
showing cause against a o for 
certiorart to remove an assessment, 
the assessors cannot show that the 
matter objected to is an error which 
they intend to correct; 
error has been corrected, the certiorari 
will issue. McGarr (1873), 
N, B. Dig. 72.—C N. 


° Coate.J—C. 8. CG. 100, 8. 114, 
which authorises the ct. in discharging 
any rule for a certiorari to remove any 
rate, to award costs against the persons 
ob such rule, applied to cases 


Assessment Act, 1850.—Zz p. JONES 
(1879), 19 N. B. R. 104.—0 e 

xr. Necessity for bond.}-—-Hz p. LEWIN 
1878) oN oo tas 5 


od 


t. Tt yo“ BH) 
Fosunar (1868), ooh BR 439,—0 

&. omnmmnny p= BE BaCKMAN’S ASSESS 
MENT (1921), 54 N. 8. R. 148.—OAN. 


Improper insertion of names after 
making of rate.|—Where after a rate has been 
made an alteration has been made in the rate book 
by the improper addition of the names of certain 
persons, a mandamus to strike out the names is 
not the proper remedy, as the persons whose 
names have been so inserted can, if they are 
summoned for non-payment of the rate, show 
cause before the magistrates why a distress war- 
rant should not be issued against them.—R. v. 
MONKEN Hapiey OVvERrseERS, Ex p. HARNETT 
(1910), 74 J. P. 169; 8 L. G. R. 363, D.C. 
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be se 
Resps. 
98 E. R. 306 

Annotations :—Fo, 


1290. 





83; 54 


& parish within 


2745, 2746. 


lid. R. v. Hardy (1777), 2 Co § 
Consd. R. v. Air & Cald i rer 
a Tort Now. 860 alder Navigation Undertakers A 
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1289. Rate not quashed unless manifestly un- 
equal.|—-Poor rate confirmed at sessions not to 
aside unless manifestly unequal.—R. v. 
BROGRAVE (1769), 4 Burr. 2491; 1 Bott, 111; 


79. 
- Refd. R. v. Tomlinson (1829), 9 ee 


, ———-.]—The ct. will not quash a poor rate, 
unless it is unequal upon the face of it.—R. v. 
HARDY (1777), 2 Cowp. 579; 98 E. R. 1250. 

1291. Precepts issued on old valuation list—Not 
quashed on certiorarl.|—A contribution order by 
the guardians of a union upon the overseers of 


the union was made upon Mar. 27, 


1907, & was based upon an estimate prepared on 
Feb. 27. A supplemental valuation Nish for the 
parish was approved by the assessment committee 
of the union on Mar. 27. 
tiorart to bring up & quash the order :—Held: 
the question whether the list approved on Mar. 27 
was valid or not did not affect the validity of the 
order.—R. v. West ASHFORD UNION (1907), 2 
Konst. Rat. App. 624, D. C. 

Poor rate not generally quashed on certiorari.|— 
See CROWN Practice, Vol. XVI., p. 415, Nos. 


Upon a rule for a cer- 


Error on face of rate.|——See CROWN PRACTICE, 
Vol. XVI., p. 429, Nos. 2000, 2901. 


Production of books on appeal to quarter sessions.]) 
— See CROWN Practick, Vol. XVI., pp. 446, 446, 


No. 3118. 


Part VI.—-Appeals. 


that 





b. Writ refused—Default of de eee 
officer.}—The ct. refused a writ of 
certiorari to quash an assessment of 
rates & taxes when one of the assessors 
himself had not paid the rates of the 
year provious, his acts being those of 
a de fe ofticer.—Hz p. MARTIN 
(1896), 34 N. B. R. 142.—CAN, 

c. Illegality of assessment. j-—In fixing 
the rate the assessors levicd no poll 
tax, as required by law, thus in- 
creasing the tax on property of all 
the ratepayers :—Held: the whole 
rate should be quashed.—Re Cart 
BRETON ScHOOL Sxcrion No. 121, 
24 C. L. bs Occ. N. 238.—~CAN. 

——.} —- R. v. GRAND FALis 


Town, Ex p. GRAND Fatuis Co., Ltn. 
pruis): 13 fi L. R. 240; 13D. L. R. 
66.—CAN. 


e. ——.}—Under the Irish Muni- 

cipal Corpn. Acts, where & muni 
7 aDoul 

baron sertiorart lies to bring 


boro rate, & 
it oP that it may be quashed.——R. v. 





Rate quashed in part.]|—See Crown PRACTICE, 
Vol. XVI., p. 475, No. 3562. 


SuFFOLK JJ. (1817), 6 M. & S. 57; 105 HK. R. 
116 


3. 

1293. —_— Abandonment of ground of appeal— 
Objection not proceeded with before assessment 
committee——Right to proceed on objections heard.} 
—M. objected before the assessment committee, 
under Union Assessment Committee Act, 1862 
(c. 103), s. 18, to the valuation list of a union, on 
the grounds that he was overrated, & that A. & B. 
were underrated. The committee refused to alter 
M.’s assessment, & made a small addition to A.’s, 
upon which M. refused to proceed with his objection 
to B.’s assessment. <A rate having been made in 








mere 


DUBLIN Coren. (1878), 2 L. RR. Ir. 


1. Who may apply.)—Ez p. MONCTON 
Crry (1909), Bg i B. R. 320.-—-OAN. 


PART VI. SECT. 1, SUB-SECT. 1. 


. Procedure — Onus of eg 
is ene duty nee < party | object ee 
an assessment to show prt 
it is wrong.—a p. MABER (1873), 1 
Pug. 251.—OAN. 

h. ———,}—Re CANADIAN PAOIFIO 
Ry. Co. & MacoLrop Pusiic ScHooL 
ee (1901), 5 Terr. L. R. 187.~— 

kr. pares ———, }—SISTERS OF CHARITY 
OF PROVIDENCE IN BriTrisH COLUMBIA 
». VANCOUVER Crry (1910), 44 8. 0. R. 
29 ? 15 B. Cc. R. 344.—-CAN. 

lL. ase aan —~——, ]—N AISMITH v. REN- 
FREWSHIRE ASSESSOR, {1921} 8. O. 615. 
—SC0T. 

m. —— Time for appeal.}--BAND- 
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Sect. 1.— Appeal against valuation list : Sub-sect. 1.] 


accordance with the valuation list, M. appealed 
against the rate to quarter sessions on the same 
grounds, & served A. & B. with notices. 
B. objected that M. had not complied 
nion Assessment Committee Amendment 
Act, 1864 (c. 39), 8. 1, as by abandoning his 
objection to B.’s assessment when before the 
committee, M. had not failed to obtain relief. 
then offered to abandon the ground of appeal as to 
B., & claimed to proceed with the rest of the 
appeal :—Held: M. had a right to do this, & the 
sessions were bound to hear the apd a as to M.’s 
overrating & A.’s underrating on t 
v. Kent JJ. (1870), L. R. 6 Q. B. 182; 40 L. J. 
oy W. R. 205. 
Trowse Newton Union 


1880), 44 J. P. Be Dia. Tea tare. Plomesgate Union 
Refd. R. v. Essex JJ. 


hearing, 
with 


M.C. 76; 35 J.P. ae 
Annotations :— 


{180 2 Konst. Rat. App. 407. 
1901), 71 L. J. K. B. 148. 


RATES AND RATING. 


On the 


M. 


e merits.—RH. 
1296. 





1294. Costs—Assessment committee refusing to 
hear objection—Condemned in costs of appeal.|— 
The ct. condemned the assessment committee in 
costs, because they had not heard applt. in support 
of his objection before them.—MIL18 v. St. OLAVE’S 
UNION (1886), Ryde, Rat. App. (1886-90) 84. 

1295. ——— Motion for leave to appear as re- 
spondents—Failure to give notice of intention to 
appear.|—-Where resps. failed to give notice of 
their intention to appear as resps. at quarter 
sessions, within the time limited by Ord. 6, 1890, 
the sessions granted leave to appear on payment 
to applts. of the costs of the motion for such leave. 
—LONDON CoUNTY COUNCIL v. FULHAM UNION 
(1892), Ryde, Rat. App. (1891-93) 151. 
Apportionment of—Valuation in one 
appeal used in others.|—Where costs are incurred 
in one appeal for preparing a valuation which is 

useful in other appeals, such costs should be 





T CORPN. 0. BRODERICK (1866), 3 

Ww. W. & roe 108.-~ US. 
-~-In appeals under 
the ” Assessment Act, 1886, c. 111, 3a. 

» the appeal must be brought within 
the time for appealing from 
final judgments in matters other than 
actions.— Re YORKSHIRE GUARANTEE 
& SECURITIES CORPN., LTp. & ASSESS- 
CAN. Act (1895), 4 B. GC. R. 258.— 


.}—The time for appeal- 
ie from an assessment of property 
in a municipality in an unorganised 
district is one month after the time 
fixed for returning the assessment 
roll.—Re Fort FRANCES ASSESSMENT 
too | 27 O. L. R. 622; 40. W.N. 
f00; 11D. L. R. 564.—CAN. 

e RusH JAKE 
AgarasMENT (1918), 33 W. L. R. 978; 
10 W. WwW. R. 13 oo CAN. 


qg. Abandonment of claim to rate — 
After notice of appeal.}—Where a 
municipal council claiming to rato 
certain property makes a valuation of 
ae property, &, after the owner has 
uy given notice of appeal against 
he valuation, abandons the claim to 
rate the property, such abandonment 
has the effect of an adjudication by the 
ct. to which the appens is made reducing 
the valuation © property to nil.— 
OURNE & POLITAN BOARD 
OF WORKS v. SPENCER & ANN (1903), 
29 V. L. R. 289.—AUS. 


r. Duty of court.}—On an a nes 
against an assessment under 
Valuation Act, 1909, it is the duty wt 
the ct. to ascertain the true unimproved 
value of the subject land.—A. M. P. 
SOCIETY v. CHIEF VALUER (1924), 19 
ee L. R. 58.—AUS. 


.}—Cts. of revision created 
‘wader Consolidated Assessment Act, 
1892, are not obliged to hear counsel 
in support = appeal t an 
assessment of roperey, under that 
Act.— Re RosbAGH CARLYLE (1892), 
23 O. R. 37 —CAN N. 


-]—Where the assessor has 
honestly applied all the factors en- 
tering into his problem & reaches 
an unbiased & reasoned conclusion 
which is relatively fair & equitable, 
the ct. should be slow to interfere 
unless he has flown in the 7 face of an 
imperative requirement of the charter 
ale P ec ge & wrong principle 

w.-—COND EDMONTON 
CAlta, (1919) 3 w. W. R. 214.—CAN. 


b. ———.] — The Teteation Appeal 
Judges are unwill to disturb the 
yaluation approved by the valuation 

committee en the eamiintties a ba dL 
to have proceeded on a sufficiently 
rabies piinciple & nes they state 
lied their minds to the 


having applied 
iene market, they are 
rent ob that the value entered could 














——ee le, | ome 








be obtained from the subjects in the 
market.—BRiTIsH OIL & GUANO Co. 
v. Ross & CROMARTY ASSESSOR Aare 
2F. Nee of Sess.) 605 ; 37 Sc. L. R. 659 ; 
78. T. 387. —SCOT. 


c. Jurisdiction — County judge.) — 
Under 16 Vict. c. 182, ss. %6 & 28, the 
decision of a county ct. judge is final 
only as to such matters as are to be 
submitted to him.—GREAT WESTERN 
Ry. Co. v. Rousse (1857), 15 U. C. R. 
168.—CAN. 

Be ——.}—Re GIBSON & UNITED 

NTIES OF eet & BRUCE CORPN. 
80r 20 U.C. R sy —CAN. 

e. e¢ PERTH COUNTY 
Court JupGE & RGMINGON (1862), 12 
C. P. 252.—CAN. 

f. ——.]— NIAGARA FALLS 
SUSPENSION BRIDGE Co. v. GARDNER 
(1869), 29 U. C. Re 194. —CAN. 

&- —.]—Though a county 
judge has “authority to increase or 
reduce an assossment, or to rectify 
errors in or omissions from the roll, the 
question of liability for statute labour 
re be A? ip his jurisdiction.— TOWNSHIP 

ABHINGTON v. LONG PoINntT Co. 
(1870), 5 P, R. hb apa N. 

h. ———.]— Re CROWE’S ASSESS- 
MENT (1882), 3 R. & G. 301;2C.L. T. 
606.—CAN. 


k. J—A county jud : 
7 appointing a day subsequent 

Aug. 1, for hearing an gar from a a 
of revision, is not, under 8. 0. 1877, 
c. 180, exceeding his jurisdiction. —Re 
Ronatp & VI ILLAGE OF BRUSSELS 
(1882), 9 P. R. 232.—CAN. 

1 —— ——.]— LONDON Mutual 
INSURANCE Co. v. LONDON CITY (1887), 
15 Es It. 629.—-CAN. 


on ed 




















eCity oF ToRONTO 
oo Tonowre Ry. Co. (1897), 27 8. C. R. 


640. ieee 
——.J—R. v. MWULKINGON 
(1901), 35 N. B. B. Rh. 538.—CAN 
bb. -/—Re NOTTAWASAGA 
TownsHIP & Simcozn County (1902), 
a2 C L. T. Oce. N. 172; 40.1L. R. 
1; 10. W. R. 278.—CAN. 
}-Re Knox (S. H.) 
& Co.’s ASSESSMENT (1908),12 0. W. R. 
499; 17 O. L. R. 175.—CAN. 
«ft —— ——.]—Re CANADA Co. 
HIP OF COLCHESTER NORTH 
Coton” 38 O. L. R. 183; 33 D. L. R. 











oe, 








& Cols. Wad. 0 BY ee Gt 
. v. DNEY NES ’ 
52 N. 8. R. 335.—CAN. ( : 
ff. ——— -])— Re McLEAN, Hex 
p. ROTHESAY PARISH se a eek: 
ea 74; 43D. L. R. 31 





uestion ae 
per Nisterminad ek the no sade oe 
county ct. is whether the S ietanion 
of the Board of Revision & Appeal is or 


is not right.—Re HaLirax eta 

0.’8 ASSESSMENT (1920), 52 N.S. R. 
393: 51 D. L. R. 341.—CAN. 

th. —— ——~, }}— Re LANDERS & HAST 
FLAMBOROUGH ‘TOWNSHIP, [1923] 1 
D. L. R. 1110; 53 O. L. R. 309.—. 
CAN. 

kk. —-—— ———.}—Re BLACKBURN & 
ite teen (1924), 55 OV. L. R. 





ll. 
& Kssex County, [1926] 2 D. L. R. 
560; 58 O. L. R. 397 Medan 


mm. Court of Sessions.}—The 
Ct. of Sessions has power to sct aside a 
wholo assessment where it eeu 
appears that it has been irregularly & 
therefore illegally e.—Re ASSESS- 
MENT SCHOOL or SECTION 42, 
PE aa (1872),9 N. S. R. 122,— 





nn. ot of revision.J|—LONDON 
TOWN ov. GREAT WESTERN Ry. Co. 
(1859), 17 v. C. R. 267.—CAN. 

oo. ———.}—-TOWNSHIP OF CHAT- 
HAM v. TOWNSHIP OF DOVER (1885), 
12 8. C. R. 321.—CAN. 

pp. —~ BRADSHAW v. 
RIVERDALE ScHooL District (No. 2) 
(1894), 3 Terr. L. R. 276.—CAN. 

aq. .}+—-SWEENY v. SMITH’S 
aa TOWN (1895), 22 A. R. 429.— 








— —. 








Ir. -J— The ct. of 
vision of a municipality is obliged oA 
receive & decide upon a petition for 
remission of taxes, presented under 
55 Vict. c. 48, 5. 67 (O.), notwithstand- 
ing that the municipality had not 
Hie Ne any bye-law on the qubieek: —_ 


nt enemas 





-}—The jurisdiction of 
the ct. of revision is confined to the 
question whether the assessment was 
too high or too low.— Re Crow’s NrstT 
Pass CoaL Co., LYrp.’8 ASSESSMENT 
pels 13 B. C. R. 55.—CAN. 


manised and ee CMtanlot Nar 
re) under e cipa C 
have no power to exercise their func- 
tions as such, except at meetings held 

within the territorial limits of the 
municipality where the property, as 
described in the assessment rolls to be 
igh rat by en is situate.—ANDERSON 

SouTH COUVER MUNICIPALITY 
(ett), 4s TER C. OR 425.—CAN. 

—— ——.]—-Re ASSESSMENT 

APPEL, EAL (CHARLESONB’ CASE) (1915), 
31 W. L. R. 309.—CAN. 


ior ene OF CoRN- 
& NEw YorK Ky. 
Go. U sis) cy S. “0. & oe eae 











Rog 
vitos v. Merseis G1 (1918), 34 Ww Lt 2 
402.—CAN. 


2Z. ——— ——~.}—COLEMAN TOWN v. 


apportioned. Where, by the report of a valuer 
appointed under Valuation (Metropolis) Act, 1869 
(c. 67), s. 86, a considerable reduction in the 
assessment appealed against was made, but the 
rateable value was found to be about halfway 
between the contentions of applts. & resps., 
quarter sessions gave applts. their costs up to the 
pe per pe of the valuer, & gave them the costs 
of the motion for judgment in accordance with his 
report, but gave no costs of the proceedings before 
Ry. 


the valuer.—-SouTH EASTERN 


Heap SYNpDIoaTE (Alta.), 

WwW. W. R. 1074.—CAN. 
t-——- ——.}+—-TOWN or MACLEOD 

Oa [1918] 3 W. W. R. 769.— 


[1917] 1 


a. -—— a non v. GUELPI 
Crry (1918), 41 e L. R. 333 39 D. lL. R. 
416 , 13 O. Ww. N, 168.—CAN. 

, -}—BATTLEFORD CITY 
vw. BREBAUT, (1920) 1 W. W.R. 1053: 
a L. R. 609 ; 13 Sask. L. R. 202.— 


C.— 





C. ——.}-—SISTERS OF CHARITY 
OF PROVIDENCE IN BRITISH COLUMBIA 
oe Ra Crry (1910), 44S. 0. R. 


d. ——. }+—- VANCOUVER ISLAND 
(Bp.) wv. Crry oF Victoria, [1921] 3 
W. W. R. 214.—CAN. 

e. ——.}+—Re MUNICIPAL ACT, 
Re SHANNON & MUNICIPALITY OF 
POINT GREY, [1921] 3 W. W. R. 442, 
649.—CAN. 


f.—— -——.]}—PERSHING No. 581 
MUNICIPAL DiIstRICT v. NORTH WEST 
LUMBER Co., LTD. (Alta.), {1923} 2 








g. --—BROWN v. COLUMBIAN 
Co., Lrp., [1923] 3 D. L. R. 727; 32 
B. C. R. 425.—CAN. 

h, —— ——.}—-McCBRIDE v. SoutH 
VANCOUVER MUNICIPALITY, TAIT v. 
SoutH VANCOUVER MUNICIPALITY, 
(1924/4 D.L. R. 201; [1924/3 W.W.R. 
124; 34 B. C. R. 81.—CAN. 


k.-—— ——.]}—LOCKERBIE MUNI- 
CIPAL DIsTRicT v. NORTH WErAST LUM- 
BER Co., (1925] 2 W. W. R. 443.—CAN. 


I. ——.}—In procecdings under 
Taxation Act, R. S. B. C., 1924 (ce. 
254), s. 138, the ct. of revision has 
no jurisdiction to entertain a petition 
for the refund of taxes already paid, 
or to review questions of substance.— 
Re TAXATION ACT, BRITISH COLUMBIA 
Hop Co., Lrp. v. Brown, [1926] 2 
W. W. R. 440.—CAN. 


SR ee 





m.-——~— a able Court.} — Upon 
evidence’ tha an -asserssment§ is 
‘‘ grossly ’”? excessive it should be 
varied by the Supreme Ct. of Canada, 
to which an apres lies from the judg- 
ment of the final tribunal created under 
the charter of the city a ce 
GRIERSON v. CITY OF DMONTON 
(Alta.) (1917), 58 s. OC. R, 138.—-CAN. 

n.——~ ~——.] — ROGERS REALTY 
Co. v. SwiFt CURRENT (Sask.), [1918] 
2 W. WwW. R. 214.—OAN. 


oO. ——.J—— BELL-IRVING v. 
Crry OF VANCOUVER, [1924] 3 D. L. R. 
81; [1924] 2 W. W. R. 557; 33 
B. OC. ° 496.—CAN. 





p. —— District court.) —-_PEARCE 
v. CITY OF CALGARY (1915), 31 W. L. R. 
208.—CAN. 

q. ————, }—-Semble: the con- 
firmation of a tax-enforcement return 
by a judge of a District Ct. must be 
made by him as an adjudication of 
such ct., or a judge thereof, & not as 

—SUTHERLAND 


80na v. 
Seren Oe gies Se Wok 
CIPALITY ° o Ele 
152 H 43 D. L. ° 280.—CAN. 








Yr. ———,] oon otwithstan 
School Assessment Act, R. 8. A., 192 
c. 68), s 7 (2), & Supplementary 
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93) 226. 


Co. vw. Sr. 


Revenue Act, there is jurisdiction in 
the District Ct. to hear an appeal from 
an assessment under School Assess- 
ment Act even though the question 
is merely one as to excessive valuation. 
—Re ODA LAKE ASSESSMENT & 
oar (Alta.), [1923] 3 W. W. R. 19. 





aa. -———.J—CANADIAN PAGIFIO 
Ry. Co. ». TOWN Or OUTLOOK, [1924] 
3 W. W. n. 494.—CAN. 

bb. —.J— When a village 
council, act: asa ct. of revision under 
Village Act, R. S. A., 1922 (ce. 117), 
8. 122, reduces the whole assessment of 
the village, & thereby deprives a tax- 
payer of all that he had gained, as a 
result of an appeal to the ct. of ro- 
vision, by a previous reduction in his 
own assessment, such taxpayer has & 
right to appeal to the District Ct. from 
such general reduction.—Re VILLAGK 
AoT & ASSESSMENT APPEAL, CANADIAN 
PAotric Ry. Co. v. VILLAGER OF RETLAW, 
{1925] 1 W. W. R. 169.—CAN. 

cc. Quashing rate — Irregularity.)— 
The Ct. of Sessions has power to set 
aside a whule assessment where it 
manifestly appears that it has been 
irregularly & therefore illegally made. 
—He ABSESSMENT SCHOOL RATE, SEC- 
TION A aaa (1872), 9 N.S. BR. 





dd. : FLANAGAN 0. 
ELLIOTT (1886), 12 8. O. I. 435.—CAN. 

ee. -}—-Tho contravention 
of sect. 102 of the Schools Act re- 
quiring schools to be non-sectarian, 
is not a ground for quashing a district 
assessment.—Hx p. JOHNSTON (1894), 
32 N. B. R. 556.—CAN. 


ff. Remedy for overcharge.)—Mo- 
GREGOR v. PATTERSON (1862), 1 Old. 
211.—CAN. 


gg. Appeal against damages for ex- 
propriation.}—HookKIn v. HALIFAX & 
CaPpE BRETON Rartway & CoaL Co. 
(1880), Cas. Dig. 242.—CAN. 


hh. Grounds of appeal—Under bye- 
law.Jj—Rule to quash an assessment of 
deft.’s property discharged with costs 
where deft. appealed against his 
assessment & showed that it was 
excessive relatively to certain others 
named. The proper remedy in such 
case, under the bye-laws of the town 
of Windsor, is to appeal against tho 
other assessments as too low.— 
WIaGIns v. WINDSOR TOWN (1882), 3 
R. & a. 256.—CAN. 

kk. ——.J—Re OUTLOOK TOWN: 
Sirz Co. & ENNEDY (1913), 25 
Ww. L. R. 308.—CAN. 


ll. Fraudulent assessment—Appeal to 
magistrate.}—CANADIAN LAND & EiMI- 
GRATION Co. v. DYSART TOWNSHIP 
(1885), 12 A. R. 80.—CAN. 

. Appeal from court of revision. ]— 
ANGUS nag SCHOOL TRUSTEES 
(1888), 16 8. C. R. 716.—CAN. 

nn. ——.]-— Where ner Pia aii 

n to assess, any app - 
er roriiion must be to the county judge 
or stipendiary magistrate, as the case 
may be.—VIVIAN v. MOKiM TOWNSHIP 
(1893), 23 O. R. 561.—CAN. 


_——_—.]—The appeal from the ct. 
of Oo ion. to the county judge in a 
case where such ct. allows an appeal by 
the party , against an assess- 


—_— ——.) — 
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SAVIOUR’S UNION (1892), Ryde, Rat. App. (1891-— 


1287 Assessment reduced on objection—Not re- 
stored on appeal—At instance of assessment com-~ 
mittee.]— When the assessment committee, on the 
hearing of an objection, reduce an assessment, they 
cannot afterwards, on the hearing of an appeal by 
the occupier, claim to have the original assessment 
restored.—_SIEMENS Brotners & Co., Lip. v. 
WOOLWICH UNION ASSESSMENT COMMITTEE (1886), 
Ryde, Rat. App. (1886-90) 101. 


ment, cannot be mado by the assessor 
as such, nor as a ratepayer, but must 
bo by the corpn. itself.—e Brrrisit 
MORTGAGE LOAN Co. OF ONTARIO 
(1898), 29 O. R. 641.—CAN. 


pp. .}—-An appeal lies from a 
decision of a ct. of revision In relation 
to the assessment of a private street 
to a judge of the Supreme Ct.-—e 
SMITH ASSESSMENT APPEAL (1898), 6 
B. C. R. 154.—CAN. 


qa. .}—Tho judge to whom an 
appeal from the ct. of revision {3 given 
by Municipal Clauses Act, B. C. 8S. 
1906 (c. 32), 5. 137, is a persona desig- 
nata, & the authority conferred upon 
him cannot be exercised by the judge 
of another ct. acting in his absence & 
on his request.—Crry OF SLOOAN CORPN, 
v CANADIAN Pacirico Ry. Co. (1908), 
14 B.C. R. 112.— CAN. 

rr. -]—lte OnTaATUO & MINNE- 
80TA PowrR Co. & Forr FRANOKS 
TOWN (1914), 32 O. L. It. 235.—OAN. 

88. .}—Where no point of law 
has been raised before the judge hear- 
ing an appeal from the docision of a 
ct. of revision on the assessment of 
land under Municipal Act, B. C., 1914 
c. 52), the Ct. of Appeal has no Juris- 
diction. under sect. 223 (7) of the Act 
as amonded 1919, c. 63, to hear an 
appeal.—GRAND Trunk Pacieic Di- 
VELOPMENT Co. v, CITY OF PRINOK 
RUPERT, {1923] 3 W. W. RR. 1275; 
32 B.C. R. 463.—OAN. 

tt. ——.]—Bnritisn COLUMBIA MILIA, 
TIMBER & TRADING Co. v. VANCOUVER 
Coren. (3. C.), (1926] 2 D.L. R. 990; 
{1926} 2 W. W. ht. 84.—CAN. 


uu. Whether apncal only remedy.\-— 
Where an assesp:inent is illegal, the 
erson assessed is not bound to appeal 
o the ct. of revision, but may succoss- 
fully raise the quextion of his liability 
in an action to recover taxes.- 
VICTORIA CORPN. v. Bows (1901), 8 
B. C. RK. 363.—CAN. 


vv. ———. }-—-CITy oF PORT COQUITLAM 
v. LANGAN (B. C.), [1917] 2 W. W. 
208; 33 D. L. R. 175.—CAN. 


ww. .}— The right of appeal 
having lapsed, no objection could 
afterwards be made to the validity of 
the rate, upon the hearing of a civil 
bill for its recovery.—-CLARKE & NIXON 
v. WHITE (1842), 2 Craw. & D. 443.—~— 

















xx. ——.] — Murpeny v. Lyons & 
aaa (1864), 17 I. Cc. L. R. 9 


. Finality of appeal.) — GLEBE 
BOROUGH v. LUKEY (1904), 1 C. L. RR. 
158.—AUS. 





ZZ. Effect of mala fides in 
assesament.|—-Though the Kimberley 
Municipal Ordinance provides that the 
decision of the municipal ct. as to the 
valuation of property shall be final é& 
conclusive, & not be capable of being 
reviewed or revised by any ct. or pro- 
ceedings whatever, the High Ct. upon 
action brought having set aside a 
valuation of the municipal ct. of 
£500,000 upon property worth £40,000 
as not being a bond fide valuation :-— 
Held: as the evidence showed 
fides the decision must be upheld. 
KIMBERLEY TOWN COUNCIL ¥. LONDON 
& SOUTH AFRICAN EXPLORATION CO. 
(1885), 2 Buch. A. C. 10.—S. AF. 
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Sect. 1.—Appeal against valuation list: Sub-sect. 2.} 
SUB-SEcCT. 2.—OBJECTION TO VALUATION LIST. 


Sie now, Rating & Valuation Act, 1925 (c. 90), 
8. 31. 

1298. Notice of objection to assessment com- 
mittee—Necessity for.)—By Union Assessment Com- 
mittee Amendment Act, 1864 (c. 39), s. 1, before 
any appeal shall be heard by quarter sessions 
against a poor rate for a parish in a Union to which 
Union Assessment Committee Act, 1862 (c. 103), 
applies, notice in writing must be given to the 
assessment committee. Provided that no person 
shall be empowered to appeal to any scssions 
against a poor rate made in conformity with the 
valuation list approved of by such committee, 
unless he shall have given to such committee 
notice of objection against the said list, & shall 
have failed to obtain such relief in the matter as 
he deems just. By Union Assessment Committee 
Act, 1862 (c. 103), 8. 18, notice of objection by any 
person aggrieved by the valuation list of any 
parish, on the ground of unfairness or incorrect- 
ness in the valuation of any hereditaments is to 
be given to the assessment committee. Certain 
persons rated in a poor rate made in conformity 
with such a valuation list, alleged that they were 
rated in reapect of property in which they had no 
rateable interest, inasmuch as they had the use of 
it only as bare Jicencees, & were not occupiers, & 
they gave due notice of appeal to the sessions to 
the assessment committee as well as the overseers 
of the parish, but did not give any notice of 
objection to the assessment committec, or go 
before them, or endeavour to obtain relief in the 
matter from them. Hesps. did not appear at the 
sessions, & applits., upon proof of such notice of 
appeal as above mentioned, obtained an order of 
the sessions quashing so much of the rate as was 
appealed against with costs :—Held: the sessions 
had no jurisdiction to hear the appeal, & the 
notice of objection to the assessment committee & 
the failure to obtain relief from them, were con- 
ditions precedent, although the objection was not 
to the valuation of the property but to its rate- 
ability.—-It. v. LANCASHIRE JJ. (1874), 48 L. J. 
M. C. 110; 22 W. RR. 6473 aud nom. SALFORD 
UNION OVERSEERS v. SALFORD IJUNDRED JJ., 30 
L. T. 403; 38 J. 2B. 30). 

1299. -]— Under the authority of their 
local Act the vestry of Richmond had made a rate 
for the relief of the poor within that parish, for 
which applt. had been upon o valuation 
of £150 made by the vestry. The assessment 
committee of the Richmond union had also made 
a valuation list, under which applit.’s premises 
wero assessed at £102. Applt. appealed against 
the vestry’s rate to the special sessions held under 
the provisions of Parochial Assessments Act, 1836 
(c. 96); but the justices held that they had no 
beste ibnae to hear the appeal, on the ground that 
10 had not given notice to the union assesament 
committee of any objection to the valuation list 
approved by them, which was made a condition 

recedent to an appeal by Union Assessment 

vommittee Amendment Act, 1864 (c. 30), 8. 1 :—- 
Held: upon a rule nisi obtained for a mandamus 
against the justices, the justices were wrong, 
inasmuch as the provisions for an appeal against 
a r rate given under Parochial Acsoamients 
Act, 1836 (c. 96), were applicable to poor rates 
whether made under local or general Acta, whereas 
the requirements as to notice of objection under 
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Union Committee Assessment Amendment Act, 

1864 (c. 39), s. 1, applied only to valuations made 

under Union Assessment Committee Act, 1862 

(c. 103), & therefore the rule for the mandamus 

must be made absolute.—R. v. PRicE & RICHMOND 

VEsTRY, Ex p. COLE (1893), 62 L. J. M.C. 71; 68 

L. T. 171; 57 J. P. 204, D.C. 

Annotation :—Distd. R. v. Kingaton-upon-Hull Recorder, 

(1924) 1 K. B. 630. 

1300. ——- ——— Rate subsequently made in 
conformity with list—Whether fresh notice neces- 
sary.]|—By Union Assessment Committee Amend- 
ment Act, 1864 (c. 39), s. 1, it is enacted that 
before any appeal shall be heard by any sessions 
against a poor rate, applt. shall give twenty-one 
days’ notice, with the grounds, to the assessment 
committee ; provided, that no person shall be 
empowered to appeal to any sessions against a 
poor rate made in conformity with the valuation 
list approved by the committee, unless he shall 
have given the committee notice of objection 
against the list, and shall have failed to obtain such 
relief in the matter as he deems just. Appite., 
having been assessed to a poor rate in conformity 
with a valuation list, gave notice to the committee 
of their objection to the list, but the committee 
refused to alter the list, & on appeal-the rate was 
confirmed, subject to a case. 1ile the case was 
pending, a second rate was made in conformity 
with the list which remained unaltered as to appits., 
& appits., having given the twenty-one days’ 
notice of appeal against the rate to the committee, 
applied to quarter sessions to enter the appeal 
against the second rate, without having given a 
fresh notice to the committee of objection to the 
list :—Held: a fresh notice of objection to the 
list was a condition precedent to the right to enter 
the appeal against the second rate.—K. v. GREAT 
WESTERN Ry. Co. (1869), L. R. 4 Q. B. 823; 10 
B. & S. 318; 38 L. J. M.C. 89; 20 L. T. 481; 33 
J.P. 598; 17 W. R. 670. 

Annotations :—Distd. R. v. Wiltshire JJ. (1879), 4 Q. B. D. 
326. Dbtd. HR. v. Denbighshire JJ. (1885), 15 Q. B, D. 
451. lid. R. v. Kesex JJ., [1902] 1 K. B. 180. Distd. 
Pontypridd Union Assnmt. Com. v. Rhondda Valley 
Breweries Co. (1909), 78 L. J. K. B. 432. 

1301. -}—Union Assessment 
Committee Amendment Act, 1864 (c. 39), 8. 1, 
enacts that before any appeal shall be heard by any 
sessions against a poor rate, applt. shall give 
twenty-one days’ notice, with the grounds, to the 
assessment committee ; provided that no person 
shall be empowered to appeal to any sessions 
against a r rate made in conformity with the 
valuation list approved by the committee, unless 
he shall have given to the committee notice of 
objection against the list & shall have failed to 
obtain such relief in the matter as he deems just. 
Applits. were assessed to a rrate. They gave 
notice of objection co the valuation list de ted, 
but did not appear on the day fixed for hearing 
objections. The list was 4 alae & a rate made 
in conformity with it. n the following day 
applits. gave notice of their intention to dispute 
their Hability to pay the sum at which they were 
assessed. The assessment committee heard the 
objection made by them & reduced the rate, 
whereu the list & rate were amended. Being 
dissatisfied with the amount of reduction, eppite. 
gave notice of a against the rate as it was 
made in the instance. Quarter sessions, 
however, declined to hear the appeal on the pcan 
that applts. were not who had failed to 
obtain relief within Union Assesament Committee 
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Act, 1862 (c. 108), s. 1, ae they had not given to 
the assesament committee notice of objection to 
the amended list & rate :—Held: applts., having 
objected to the valuation list, & having failed 
to obtain such relief as they deemed just, were 
entitled to have their appeal heard, & need 
not repeat their notice of objection, although 
some reduction in the amount of the assessment 
had been made by the committee, & the list & 
rate amended.—R. v. DERBYSHIRE JJ. (1871), 25 
Ls T. 43; 19 W. R. 984. 

mnO — A . 4a de - BS. 

enclantone oi. ‘Gonsd ahah Essex JJ. (1901), 71 I 4 - B 


451; Rhondda Valley Breweries Coo Pentynidd Avaot. 

Gom., {1909}1K.B653. 

1302. ——- ——__ ——_- ——.]—By Union Asseas- 
ment Committee Amendment Act, 1864 (c. 39), 
8. 1, it is enacted that no person shall be empowered 
to appeal to any sessions against a poor rate made 
in conformity with the valuation list unless he 
shall have given the assessment committce notice 
of objection against the list & shall have {failed to 
obtain such relief in the matter as he deems just. 
Applt., who has given notice of objection to the 
valuation list & failed to obtain relief before a rate 
is made in ccnformity with the list is not bound 
by the above enactment to give a fresh notice of 
objection to the list after the rate is made in order 
to be entitled to appeal.—R. v. WILTSHIRE JJ. 
(1879), 4 Q. B. D. 326; 48 L. J. M. C. 142; 40 
L. T. 681; 43 J. P. 654, D. C. 

Annotations :—Distd. R. v. Essex JJ., (1902) 1 K. B. 180. 
Consd. KR. v. West. Ashforl Union (1907), 2 Konat. Rat. 
App. 624; Rhondda Valley Brewerles Co. «. Pontypridd 
Assmt. Com., (1909)1 K.B.652. Refd. R. vr. Denbighshire 
JJ. (1885), 15 Q. B.D. 451. 

13803. ——— ——— ———- ———.]—-A person who has 
once given to the aasessment committce notice of 
objection against a valuation list & failed to obtain 
such relicf as he deems just, may appeal to quarter 
sessions against any subsequent poor rate made in 
conformity with the list, & Union Assessment 
Committee Amendment Act, 1864 (c, 39), 8. J, 
does not make it a condition precedent of such 
appeal that previously thereto he should repeat 
his application to the committee for relief.——R. v. 
DENBIGHSHIRE JJ. (1885), 15 Q. B.D. 451; 54 
L. J. M. C. 142; 53 L. T. 388; 49 J. P. 7885 38 
W. R. 784; 1 T. L. R. 546, D.C. 

Annotations >—-Expld. R. v. Exsex JJ., (1895). 1 Q. DB. 38; 
R. co. Essex JJ., (1902) 1 K. B. 180. Kt. vo. West 
Ashford Union (1907), 2 Konst. Rat. App. 624.  Apld. 
Rhondda Valley Breweries Co. v. Pontypridd Axssnt. 
Com., {1909} 1 K. B. 652. 

1304. ——- ———- -——- ——.|— Where a person 
rated to the relief of the puor in a country parish 
has objected, under Union Assessment Committee 
Amendment Act, 1864 (c. 39), s. 1, before the 
assessment committee of the union to his assess- 
ment in the valuation list in force for the parish ; 
&, having failed to obtain the relief he asks for, 
has appealed to sessions against the then current 
peer rate made in conformity with the valuation 
ist, it is a condition precedent to the right of 
appeal against a su vent rate made in con- 
formity with the same list that he should again 
have given the notice of his objection to the 
valuation list required by Union Assesement Com- 
mittee Amendment Act, 1864 (c. 39), s. 1, & have 
failed to obtain relief from the assessment com- 
mittee.—-R. v. Essex JJ., [1902] 1 K. B. 180; 71 
L. J. K. B. 148; 85 L. T. 678; 66 J. P. 261; 50 


W. R. 188; 46 Sol. Jo. 86, D. C. 
1907), 2 


Annotations : R. v. West Ashford Union 
Konet. Rat. App. 624. Distd. Rhondds Valley Brewerice 
Oo. . Pontyp Asumt. Com., {1909} 1 K. B. 652. 
13805. ——— ——_ —_—_ ——_—.]}— Union Assessment 
Committee Amendment Act, 1864 (c. 39), s. 1, 
enacts that no person shall be empowered to appeal 


603 


to any seasions against a poor rate made in con- 
formity with the valuation list unless he shall have 
given to the assessment committee notice of 
objection against the list & shall have failed to 
obtain such relief as he deems just. If a person 
has given notice of objection against the valuation 
list & has failed to obtain relief, the fact that a 
supplemental valuation list, not containing hia 
hereditament, has been approved by the agseasment 
committee after the notice of ob jection was given 
does not render it necessary for him to give a fresh 
notice of objection before appealing to quarter 
sessions; &, if he does not appeal against the rato 
in force at the time the notice of objection was 
given, he is entitled to appcal, without further 
notice of objection, against. a subsequent rate made 
in conformity with the same valuation list, pro- 
vided that the appeal is to the next practicable 
quarter sessions after the decision of the aasesa- 
ment. comimittee.— RHONDDA VALLEY BREWERIES 


| 30.0. PONTYPRIDD ARSERSMENT COMMITTEE, | 1900] 


LK. B. 652; 73 J. PL 177s 53 Bol. Jo. 24235 9 
L. @. Re. 4283 sub nam. Porxtypripp UNion 
ASSESSMENT COMMITIER tt. RaonppaA VALLEY 
Breweries Co., 78 LL. J. K. B. 4825° 100 1. TL 
587; Konst. & W. Rat. App. 91, OG. A. 

1306. —--- ---- Whether notice to other persons 
necessary.|— Although a ratepayer who desires to 
object. to a valuation list, before it is approved by 
the assessment committee, must under Union 
Agsserament Committee Act, T8602 (c. 103), 8. 78, 
give the notices of objection preseribed by the 
section before the expiration of twenty-cight days 
after notice by the overseers of the deposit. of the 
list. he can, if after the approval of the valuation 
list he desires to appeal to quarter sessions against 
a rate made in confurmity with the list upon the 
ground of unfairness or bucorrect ness in the valua- 
tion of a hereditament. in respect of which another 
person is linble to be rated, give under Union 
Assessment Committers Amendment Act, [04 
(c, 39), 8. 1. notices of objection against the valua- 
tion list to the assessment. comruittes, Che overseers 
& the other person at any time after the approval 
of the list. 

Que: whether it is necessary as a condition pre- 
cedent to an appeal by a ratepayer to quarter 
sessions against a rate made in confonnity with a 
valuation list approved by the committees that he 
should give notice of objection against the valua- 
tion list to any persons other than the assesament 
committec.--R. ov. Brssron Recornpern, Lr yp. 
Biusror WATERWORKS Co., (1915) 3 K. Be 104 
823.5. K. 3B. 861; 1005. 7.257; 770. P. 360; 
IL. G. R. 10283 1. R.A. 8&8, D.C. 

1307. --——~ Rate made under local Act.)-~ 
By a loca? Act of 1824, for the maintenance of the 
poor in a parochial area, an incorporation of the 
guardians waa formed, & provision was made for 
the levring of rates, & for an apne to quarter 
sessions ayainst any rate on fourteen days’ notice 
to the incorporation. Hy an order of the Local 
Government Board made in 1808 it waa provided 
that the incorporation should be included in the 
Union Assessment Actas, 1802 to 1680, & thereupon 
under these Acta an assesement committee of the 
incorporation was appointed, & valuatiun lists were 
from time to time made for the parish & aptrcres 
by the assessment committee. In Apr. 1922, a rate 
was made for the parish under the local Act of 1824, 
which in fact conformed to the valuation list then 
in force. A ratepaycr having appealed to quarter 
sessions against the rate:—Held: (1) it was a 
condition precedent to the jurisdiction of the ct. 
of quarter sessions to entertain the appeal that 
appit. should have given twenty-one days’ notice 
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of appeal to the assessment committee under 
Union Assessment Committee Amendment Act, 
1864 (c. 39), 8. 1; & fourteen days’ notice under 
the local Act was not sufficient ; (2) it was not a 
condition precedent to that jurisdiction that 
td va should have given to the assessment com- 
mittee notice of objection against the valuation 
list under the proviso to Union Assessment Com- 
mittee Act, 1864 (c. 39), s. 1.—R. v. KINGsTon- 
UPON-HULL Hecorner, [(1924] 1 K. B. 630; 93 
L. J. K. B. 614; 22 L. G. R. 168, D.C. 

1308. Sufficiency of.|—Applits., by their 
manager, gave to an assessment committee a 
notice of objection in the following terms: I 
enclose rate demand note against which we wish 
to lodge an appeal. In 1017 the rateable value 
of our premises was £102, in 1920 £126, & this year 
£255, showing an increase in two years of 150 per 
cont. No alterations have been made in the 

remises, & the assessment is out of all proportion 
the accommodation we have. I shall be glad, 
therefore, to hear from you with regard to the 
matter. The assessment committee refused to 
give such relief as to applts. seemed to be just, & 
applts. gave notice of appeal to quarter sessions 
against both the gross & the rateable value. At 
quarter sessions applts. disputed the gross value, 
but they admitted that the percentage deduction 
from gross in order to arrive at the rateable value 
was correct. Quarter sessions dismissed the appeal 
on the ground that applts. had given no notice of 
objection to the gross valuc :—Held: the notice 
of objection was sullcient to support an appeal 
against both the gross & the rateable value.— 
HALIFAX EQuiraBLe BENEFIT BUILDING SociETy 
v. BRADFORD ASSESSMENT COMMITTEE (1022), 127 
L. T. 604; 869. P. 165; 20 L. G. R. 6383; 2 
B. R. A. 040, D. C. 
Annotation :-—Distd. Redhough Colliery v. Gateshead Assmt. 

Com. (10923), 130 L. T. 366. 

1809. —-— ]}—A notice of objection given 
under Union Assessment Committee Act, 1864 
(c. 39), 8. 1, after a valuation list has been approved 
by the assessment committee should be in writing 
& should specify the grounds of objection required 
by Union Assessment Committee Act, 1862 (¢, 103), 
8. 18, in the case of a notice of objection given 
before the approval of the list. But the objector 
need not infurm the committee of the reasons 
upon which he bases his objection or of the argu- 
ments by which he proposes to support it. An 
objector who appeals to quarter sessions should 
not be held closcly to the points taken orally 
before the committee. In 1921 a colliery co. was 
rated to the poor rato upon the basis of the valua- 
tion list then in force in the parish, the gross esti- 
mated rental being put therein at £2,205 & the 
rateable value at £2,152. The co. gave to the 
assessment committee notice of objection to the 
valuation of the colliery, under Union Assessment 
Committee Act, 1864 (c. 39), 8. 1, on the ground 
that it was unfair, incorrect, or excessive & 
ilegal, but no reference was made therein to the 
gross estimated rental. At the hearing before the 
committee the objectors contended that the rate- 
able value was excessive on commercial grounds 
only, & the committee, after refusing an application 
for a further hearing, upheld the assessment. On 
appeal to quarter sessions the objectors raised, in 








1808 4. weer Suffictency of.}-~R. ©. 
TOWN OF CORNWALL, Scone or Rg- 
VISION (1866), 25 U. ©. R. 286.--OAN. 


gs. —— Towhom made.}—GUILFORD 
MunicrpaL Council ¢. TRAYLEN (1908), 
10 Ww, A, L. R, 87.—AUS. 
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addition to the point argued before the committee, 
the further point that the rateable value was 
excessive on the ground of the insufficiency of the 
statutable deductions from the gross estimated 
rental. Quarter sessions found that the rateable 
value was correct in fact, but held that they 
were bound by Hendon Paper Works Co. v. 
Sunderland Assessment Committee, No. 1350, post, 
to accept the second contention of the objectors, 
&, accordingly, they reduced the rateable value 
to £1:—Held: (1) the notice of objection was 
sufficient ; (2) the objectors were entitled to raise 
the question of the sufficiency of the deductions 
on the appeal to quarter sessions ; (3) it was open 
to quarter sessions to affirm the rateable value as 
shown in the valuation list.—GATESHEAD ASSESS-~ 
MENT COMMITTEE v. REDHEUGH COLLIERY, LID., 
{1925] A. C. 309; 04 L. J. K. B. 258; 132 L. T. 
583; 89 J. P. 638; 41 T. L. R. 193; 69 Sol. Jo. 
253; 23 L. G. R. 145; 2B. R. A. 1135, H. L.; 
affg. S. C. sub nom. REDHEUGH COLLIERY, LTD. v. 
GATESHEAD ASSESSMENT COMMITTEE, [1924] 1 
K. B. 369, C. A. 


SUB-SECT. 3.—FAILURE TO OBTAIN RELIEF. 

me now, Rating & Valuation Act, 1925 (c. 90), 
8. 31. 

1310. On hearing of objection by assessment 
committee.]|—H. v. GREAT WESTERN Ry. Co., No. 
1300, ante. 

hh .J—R. v. DERBYSHIRE JJ., No. 1301, 
ante. 

la ——.]—R. v. LANCASHIRE JJ., No. 1298, 
ante. 

1318. ——-.]—R. v. WILTSHIRE JJ., No. 1302, 
ante. 

1314. 
1303, ante. 

1315. j|—R. v. Essex JJ., No. 1304, ante. 

1316. ——.)—RHONDDA VALLEY BREWERIES 
Co. v. PONTYPRIDD ASSESSMENT COMMITTEE, No. 
1305, ante. 

1317. What amounts to failure to obtain relief— 
Adjournment by assessment committee—Case pend- 
ing in High Court.|—A ratepayer aggrieved by 
his assessment to the poor rate, gave notice of 
objection to the assessment committee, under 
Union Assessment Committee Amendment Act, 
1864 (c. 39), s. 1. The committee, considering 
that a case then pending in a superior ct. would 
govern this case, adjourned their decision. Applt. 
thereupon appealed against the rate to quarter 
sessions :—Held : applt. had not ‘‘ failed to obtain 
relief’? from the assessment committee within 
Union Assessment Committee Amendment Act, 
1864 (c. 39), 8. 1; & quarter sessions had conse- 
quently no jurisdiction.—R. v. BEDMINSTER UNION 
(1876), 1 Q. B. D. 603; 45 L. J. M. C. 117; 40 
J. P. 743; sub nom. WILLIAMS v. BEDMINSTER 
UNION ASSESSMENT COMMITTEE, 34 L. T. 795. 
Annotation >-— . o alle « © 

Pontypridd yen Com tt 909] 11 . Soe aes 
_ 1318. ——— Refusal to offer evidence to com- 
mittee.|—Great Eastern Ry. Co. v. Trowsk 
NEWTON Union (1880), 44 J. P. 156. 

1319. ——— Rate confirmed—Objector refusing to 

ene books.)|—R. v. Essex JJ. (1882), 46 J. P. 

oO. @ 
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LANTIO Ry. as 1), 2 R. & G. 253; 
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SvuB-shor. 4.—Norvrice oy APPEAL. 


See, now, Rating & Valuation Act : 
E51 Gi Shed ratio 

1320. Service of joint notice—Parties having 
joint grievance.|—-R. v. Sussex JJ., No. 1381, 


1321. Necessity for notice—Appeal in respect of 
several rates—One notice suffictent.)-—By : local 
Act the management of the poor of a town was 
vested in certain persons, who were empowered 
to make rates, & an appeal was given to the party 
aggrieved to the town sessions against every such 
rate; & a further appeal, if required, to the county 
sessions. An appeal against four rates being 
entered at the Jan. town sessions, four grounds of 
appeal were ee in the notice; the party 
being dissatisfied made a further appeal to the 
county sessions, & two other grounds of appeal 
were added ; the fourth being that the party was 
rated in respect of his lands in a higher proportion 
than all the other inhabitants mentioned in the 
rate :-—Held: (1) one appeal against the four 
rates was sufficient ; (2) it was not necessary to 
give notice of appeal to all the inhabitants named 
in the rate ; (3) applt. must, at the county sessions, 
be confined to the original grounds of appeal at the 
town sessions.—R. v. SUFFOLK JJ. (1818), 1 B. & 
Ald. 640; 106 E. R. 235. 
et ty eal :—~As to (1) Refd. R. v. Ellis. (1842), 2 Dowl. N. 8. 


1322. Persons to be served-——Persons alleged to 
be omitted from rate—Ground of appeal should 
be stated.]|—Where there is an appeal against a 
poor rate, on the ground that some person is 
omitted who ought to be rated, the justices at 
sessions cannot hear the appeal, unless notice of 
the appeal, & the ground of it, has been given to 
the party said to have been improperly omiitted.—- 
R. v. BROOKE (1829), 9 B. & C. 015; 4 Man. & 
Ry. K. B. 719; 2 Man. & Ry. M. C. 44353 8 
L. J. 0.8. M.C. 33; Pratt 79; 109 Fb. R. 340, 


Annotations :-—Folld. R. r. Cambridgeshire JJ. (1843), 1 
ee O.8.144. Refd. Rt. rv. Kent JJ. (1870), L. K.6 Q B. 


1323. —-— Persons alleged to be rated In lower 
proportion.|—R. v. CAMBRIDGESHIRE JJ. (1843), 1 
L. T. 0.8. 144; 73. P. 306. 

Annotation :-—Retd. R. v. Kent JJ. (1870), L. R. 6 Q. B. 132. 

1324, —— .}—On an appeal to the sessions 
against a poor rate, with notice of objection to the 
rating of several persons, ope of whom had not 
been served with such notice, the sessions on that 
ground refused to hear the appeal, & this ct. 
granted a rule nisi for a mandamus to them to 
enter & hear it; thre fact not being stated, that the 
sessions had quashed the rate on another appeal, 
upon which, however, a ‘‘ case ’’’ had been stated 
for this ct. Pending the rule this cuse was 
abandoned, & the ct. then discharged the rule 
without costa. Semble: the appeal ought to have 
been heard.—ACKROYD v. GILDERSOME OVERSEERS 
(1863), 11 W. R. 264. 

1325. -———.]—Appits., who were rated as 
the owners of a large number of artisans’ dwellings, 
let to weekly tenants, appealed on the ground 
that in assessing the owners of other property, 
in the same parish, let to weekly tenants, a larger 
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k. Necessity for notice. |—LBADBETTER 
t. Porr Hoop Town (N. 8.) (1920), 
9 E. L. R. 154.—CAN. 


1323 1. Persons to be served—-Peraons 

to be rated in lower ton. }— 
Re Henpancx & Town OF EDMONTON 
CORP. (1903), ] Te e Ll. R. 459.— 


W. W. H. 3075. 
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cedent lo appeal. }— 
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deduction from the total of the weekl 

been allowed than was made in daot Aatlate ie 
At the h of the appeal, applts. were Tabet to 
show that they were themselves overassessed ; 
they had given no notice of the appeal to the 
persons alleged to be underassessed, nor did they 
contend that the assessment of such persons should 
be altered :—Held: the appeal must be dismissed. 
—Ivprovep InxpusrriaAL DweELiNas Co. ¢, 
rr aoa Union (1801), Ryde Rat. App. (1891-93) 


1826. -|—Appit. appealed against tho 
assessment of her house & grounds, on the ground, 
among others, that she was unfairly rated in com- 
parison with two other houses rated in the same 
rate. The two other houses were named in the 
notice of appeal, but no notice of objection or 
appeal had been given to the occupiers of the two 
other houses. At the hearing of the appeal the 
quarter sessions excluded evidence of the rating 
of the two other houses :-- Held : the evidence was 
rightly excluded.—ANDERSON ot. PLOMESGATE 
UNION (1906), 2 Konst. Rat. App. 407, 
Annotation -—Consd. Norwich Asaimt. Com. 

(1922) 2 K. B. 47. 

1327. ——— --—-- Unless allegation concerns all 
other inhabitants.J——Rt. vr. SUFFOLK JJ., No. 1321, 
anle. 

1328. -——-- ----— Offer to proceed on other 
grounds only—-Refusal to hear appeal.}|—-On an 
appeal to the ct. of quarter sessions against a 
poor rate, one of the grounds of append was, that 
applts. were rated in a higher proportion than 
certain other persons in the parish, who were 
named, inasmuch as applts. were rated on the 
gross estimated rental of their lands, etc,, in the 
parish, whereas the other persons in question were 
respectively rated on amounts less than the grors 
estimated rental of their premises. The seasions 
decided that under this ground of appeal the 
persons named in it} were entitded to notice of 
appeal, & as none had been served on them, 
refused to hear the appeal, although applts, offered 
to abandon that ground of appeal, & proceeded 
with the case on the other grounds of appeal: -- 
Held: as the Jancuage of the ground of appeal 
would bear the construction put. on it by the 
sessions, this ct. would not review their decision ; 
as notice of appeal was not given to the partius 
entitled to it, the sessions were justified in refusing 
to hea the appeal ; & the sessions were not bound 
to allow appits. to abandon the ground of appeal 
affecting haa persons, & to hear the case on the 
remaining grounds of appeal.---R. v. CAMERIDGLK- 
SHIRE JJ. (1850), 1 1. M. & 47; 4 Now Mag. 

‘as. 423; 19 L. J. M. CO. 1905 14 7. T. OWS, 401; 
14). P. Jo. 1413 sub nom. NEWMARKET Ry. Co. 
v. DULLINGHAM (CHURCHWARDENS), 4 Now Sess. 


Cas. 87. 
ancien :—Dbtd. KR. v. Kent JJ. (1870), L. Rh. 6 Q. B. 
132. 








t® Polnter, 


1329. Proper notice not condition precedent to 
appeal.J—Upon an appeal to quarter scasions from 
a poor rate the giving proper notice of appeal is 
not a condition precedent to quarter sessions having 
jurisdictior. to enter & respite the appeal.—-R. v, 
De Grey, (1900) 1 Q. B. 521; sub nom. it. v. De 
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Grey, Ex p. Kina’s LYNN Docks Co., 69 L. J. 

Q. B. 841; 82 L. T. 324; 64 J.P. 3875; 48 W. R. 

348; 167. L. R. 182; 44 Sol. Jo. 279, D.C. 


SuB-sEcT. 56.—JURISDICTION OF SESSIONS. 

See, now, Rating & Valuation Act, 1925 (c. 90), 

ss. 31, 34. 

1880. Quashing or amending rate—Appeal on 
round of omission.}|—On appeal from a poor rate, 
ecause particular persons or particular property 

only is omitted in the rate; the sessions ought not 
to quash the whole rate, but should amend it in 
such particulars.—R. v. RINGWOOD (INHABITANTS) 
(1775), 1 Cowp. 326; 98 BE. R. 1131. 








ai ia :—Reld. HR. v. Darlington (1795), 6 Term Rep. 
1331. .]-—Stock-in-trade is rateable 


to the poor, notwithstanding it has never been 
rated in the parah unless there be some circum- 
stances to take it out of the general rule; but on 
appeal against a rate on the prune that A. is not 
rated for his stock-in-trade, the sessions ought to 
amend the rate, & not quash it.——-R. v. AMBLESIDE 
OP aaa (1812), 16 East, 880; 104 EB. R. 
132. 
Annotations ; Apia. Rt. v. Bedminster Union Assmt. Com. 
(18760), 46 LL. J. M. C. 117. Refd. R. v. Brooke (1829), 
Paha oe K. B. 719; HR. v. Lumsdaine (1839), 2 Per. 


1332, --——- —-—-.]—-By a local Act, the poor of 
the town of Kingston upon Hull are placed under 
the management of a corpn. established by that 
Act, & are to be maintained by money to be levied 
by taxation of every inhabitant, & of all lands, 
houses, tithes, impropriate, appropriation of tithes, 
& ull stocks & estates in the town in equal pro- 
portions, according to their respective worths & 
values. a a an appeal against a rate made b 
virtue of this Act, it appeared that it omitted, 
first, persons not resident in Hull, but having stock 
in trade there which had produced a specified 
pron’ in the last year; secondly, a tenant of 
rouBes which he underlet at a specified profit, the 
undertenants being rated, but excused from paying 
on account of poverty; thirdly, owners & part 
owners of ships registered at Hull, & trading to 
& from that port, & within the port at the time 
when the rate was made. Some of these persons 
were resident in Hull, others were not. Some 
profits had been derived from the ships in the 
preceding year, but a eog could not show the 
amount :—Held: the Act in question made all 
personal property rateable, whether the owner 
wero or were not resident in Hull, & consequently 
the first & third classes of persons ought to have 
been included in the rate, & it was not incumbent 
on appits. to show the amount of profit made by 
the 8, for it being established they were profit- 
able, they ought not to have been altoyether 
omitted. 

Before 41 Geo. 3, c. 28, the omission of a single 
individual who ought to have been included com- 
pelled the sessions to quash the whole rate; & so, 
as he was rateable at all, the extent to which he 
was rateable was not in question. 41 Geo. 8, 
requires the sessions to amend or alter a rate 
appealed against, without quashing it, but with 
this proviso, that if the sessions shall think it 
necessary for the purpose of giving relief to appit. 


can ALLAN (1885), 10 O. R. 110.— 
p.eo—_ Queation for dusige.}—R. @. 


DE PranmuEs Town 


FITZaLLen & GRAN 
| (Alta.) {1922} 3 W. W. R. 45%; 70 | Re To 
e L. Rk. 06.—CAN. 
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to quash the rate, they may do 80; & when a rate 
contains so many omissions that it can hardly be 
expected of an applt. that he should have evidence 
to show the extent to which each person omitted 
ought to be rated, & where the investigation 
before the sessions would be likely to exhaust 
more time than they could reasonably be required 
to give up, we think it would not be an improper 
exercise of their discretion to quash the rate, & 
make the officers do in the end what they ought 

to have done at the beginning (ABBOT, C.J.).— 

R. v. Hutt Dock Co. (1824), 3 B. & C, 516; 5 

Dow. & Ry. K. B. 359; 2 Dow. & Ry. M. C. 464; 

3L. J. 0.8. K. B. 86; 107 EB. R. 825. 

Annotations :—Retd. R. v. Oxford Canal Navigation Co. of 
Topneoe (3829), 8 L. J. O. S. M. C. 62; R. vo. Adames 
(1832), 4 B. & Ad. 61; Norwich Union Life Insce. Soe. v. 
Kmbicton, Embleton v. Norwich Union Life Insce. Soc. 
(1927), 187 L. T. 415. 

1383. —-— Persons added to list—Order must. 
show notice or appearance.|—-If upon removal of 
an order of sessions adjudging that certain persons 
ought to be added to a poor rate, & ordering the 
rate to be amended accordingly, the sessions omit 
to state that such persons had notice or appeared 
& were heard on the appeal, it is fatal —-R. v. 
ANDOVER (CHURCHWARDENS) (1777), 2 Cowp. 
650; 98 E. R. 12385. 

Annotation :—Retd. North Manchester Overscers v. Win- 
stanley, [190%] 1 K. B. 835. 

1334. Appeal on ground of over assessment.| 
—Where a person is overcharged in a poor rate, 
the sessions may relieve him on appeal, & amend 
the rate, by lessening the sum assessed on him, 
under Poor Relief Act, 1743 (c. 38).—R. v. 
‘HESIUNT (INHABITANTS) (1788), 2 Term Rep. 
623; 100 BE. R. 335. 

1335. .]—The sessions, on an appeal under 
a local Act against a county rate, confirmed the 
same, subject to an opinion of this ct. on a special 
case, which was brought up on a certiorari, but not 
the rate. The ct. made the rule absolute for 
quashing the order of sessions, but the justices at 
the next sessions, refused to quash the rate, 
stating, that the appeal was no longer before them. 
A rule nisi for a mandamus to the sessions to enter 
continuances & quash the rate, was discharged 
after argument, no substantial mischief being 
shown to have arisen to applts. from the rate, & 
the result of the sessions quashing it. being to 
expose the collectors & receivers to actions, since 
12 Geo. 3, c. 29, 8. 18, only protects the collectors 
where the rate is quashed upon a certiorari :— 
Held: the ct. could not order the justices to quash 
the rate.—R. v. St. GEORGE'S, HANOVER SQUARE 
(1839), 8 L. J. M. C. 18. 

1336. Confirming assessment—Without deter- 
mining extent of area within parish.) — W. 
appealed against a poor rate by which he was rated 
in the parish of H. as occupier of land to an amount 
named & of a value named. The sessions affirmed 
the rate, subject to a case which stated that W. 
did occupy that quantity of land in H.; & that 
it was of the value stated; but that he also 
occupied land in the spn ria parish of C.; & 
that it was not known which portion of the land 
was in H. & which in C., though the quay 
occupied in each was known, & the value was 
rightly assessed whichever portion was in H. :— 
Held: the rate should stand, the sessions not being 
bound to determine the particular portion which 
was within H.—R. ve. Woops (1858), 5. B. & E. 
481; 27 L. J. M. C. 289; 31 L. T. O. 8.179; 23 


q. Appeal to Court of 
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J.P. 36; 4 Jur. N.S. 1283; 6 W. R. ; 
HB, 588. ; 6 W. R. 595; 120 
- Increase of gross value—Appeal c 
reduction of assessment.}—In an Pao in which 
a reduction of gross & rateable value was claimed 
by applts., an order was made, by consent, that 
the gross value entered in the valuation list should 
be » it having been wrongly stated in 
consequence of an inaccurate return made by 

applts. as to the rent. 

.¢ whether, in an appeal claiming a reduction 
of the assessment, quarter sessions have power 
to increase the ss value stated in the list.— 
WATERLOW & Ns, Lrp. v. St. LEONARD’s, 
SHOREDITCH ASSESSMENT COMMITTEE (1891), Ryde, 
Rat. App. (1891-93) 28. 

1338. Jurisdiction as to costs—Appeal against 
rateable value & estimated rental—Estimated rental 
reduced —- Appeal dismissed.}] — Poor Relicf Act, 
1743 (c. 38), s. 4, enables persons aggrieved by 
any rate or assessment made for the relicf of the 
poor to appeal to the next general or quarter 
sessions, & the justices of the peace there as- 
sembled are authorised & required to hear & 
determine the appeal, ‘‘& the said justices 
may award & order to the party, for whom 
such appeal shall be determined, reasonable 
costs. ...’” By Quartcr Sessions Act, 1849 
(c. 45), s. 5: “‘upon any appeal to any ct. of 
quarter sessions the ct. before whom the same shall 
be brought may, if it think fit, order & direct. the 
eae or parties against whom the same shall be 

ecided to pay to the other party or parties such 
costs & charges as may to such ct. appear just & 
reasonable... .’’ Notice of appeal to quarter 
sessions was given by appcts. in respect of the 


gross estimated rental & the rateable value of their | 


premises. At the hearing of the appeal the 
question fought was the amount of the rateable 
value. The recorder did not reduce that amount, 
but he expressed the opinion that the gross esti- 
mated rental was too high, & that amount was in 
consequence reduced. The formal order was simply 
‘that this appeal be dismissed with costs.” A 
rule having been obtained to bring up the order 
to be quashed on the ground that, as appets. 
contended, the recorder had no jurisdiction under 
Poor Relief Act, 1743 (c. 38), s. 4, & Quarter 
Sessions Act, 1849 (c. 45), 8. 5, the above sects. 
to dismiss the appeal with costs inasmuch as 
appcts. had been partially successful in the 
appeal :—Held: as the question really litigated 
was the amount of the rateable valuc, & as upon 
it appcts. were unsuccessful, the recorder had 
jurisdiction to make the order he did.—-K. v. LEEDS 
2ECORDER, Ex p. FOWLER (JOUN) & Co., [1919] 
1 K. B. 671; 88 L. J. K. B. 882; 121 L. T. 189 

83 J. P. 169; 35 T.L. R. 416; 17 L. G. RB. 362 ; 
2B. R. A. 678, D.C. 


SuB-sEcT. §.—DISQUALIFICATION OF 
MAGISTRATES. 
See Rating & Valuation Act, 1925 (c. 00), 4. 
31 (11); Macisrratres, Vol. XXXIII., pp. 289, 
201, 296, 301, Nos. 58, 70, 71, 74, 113, 114, 156. 
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SUB-sECT. Se ceROOV EE. oF Excess Ratr 
AID. 

See Poor Relief Act, 1814 (c. 170), ss. 1, 3, 8; 
Rating & Valuation Act, 1925 (c. 90), 8. 36 (2). 

1339. Rate reduced on appeal—Power to order 
refund.}]—41 Geo. 3, c. 23, s. 8, enacts, that if on 
the hearing of an ape! from any poor rate, the 
sessions shall order the sum rated on any person 
to be lowered, & it shall be made appear that such 
papens has paid in respect of such rate a sum which 

e ought not to have been charged with, the said 
ct. may order such sum to be returned, together 
with all reasonable costs occasioned by the over- 
charge :—Held: the application for an order to 
refund, must be made to the same ct. of general 
or quarter sessions which heard the appeal, or, 
at least, to that ct. which ordered the rate to be 
lowered ; &, therefore, where the sessions contirmed 
arate, subject to a case, & this ct. sent the rate 
back to be amended, by reducing the charge on 
applt.; & tho ct. below at the Kaster, being the 
next, sessions ordered the sum to be lowered 
accordingly 5; an application at the Michaehnuas 
sessions for an order on the overseers to refund 
the difference between the sum first charged, & 
which applt. had paid, & the gum ultimately (xed, 
was held to be too late. Roo or. St. Brerven's 
LIBERTY, YORK JJ. (1832), 4 BB. & Ad. 3423 > 1 
Nev, & M. kK. B. 108; 1 Nev. & M. M,C. 583 2 
L. J.M.C. 463 110. RR. 484, 

1340. —---- Action for recovery of oxcess.]— 
On Aug. 15, 1828, an increased poor rate was 
assessed on certain promises, against which an 
appeal was entered at. the Oct. sessions, & respited 
to the following sessions in Jan. On Dee. 16 
1828, the overseers distrained for the increases 
rate; but, to prevent a sale, the amount was 
paid under protest, & the distres» rolinquished. 
The rate was subsequently reduced, in consequence 
of the decision of the Ct. of KK. 13., on a case sent 
up by the justices on the hearing of the ig We 
It did not. appear that any notice in writing of the 
appeal had been pdaven to the overseers, pursuant 
to 41 Geo. 3, ¢. 25, 8. 2, before the levy. In an 
action brought by the party on whom the inercased 
rate was made, against deft., one of the overseers 
at the time of the levy, to recover back the excess 
above the Jast effective rate. as moncy had & 
received to his use Held: as no notice of appenl 
had been piven to the overseers, pursuant to 41 
Geo. 8, «. 25, 8. 2, the action could not be tunin- 
tained.-—PRIESTLEY v. WATSON (1X34), 2 Cr, & M. 
OV1; % Nev. & M. M,C. 14b3 3 Tyr W165 3 
L.J.M.C. 3138, 140 316. BR. O88. 

Annotation :~-Reld. lt. v. Kingston-upon-Thaineds JJ. (1858), 

223.2. Jo. 36. 

1341. -——--— Credit given in subsequent rate.|--- 
Under 41 Geo. 3, ¢. 24, if arate be appealed against & 
reduced, but the party rated has during the appeal 
paid on the unreduced assessment, the arinh 
officers, may, in subsequent rates, credit him fur the 
excess paid, without an order of sessions.---3t. v. 
PARKER (1857), 7 BE. & 8.155; 261. 5. M.C. 199; 
29. T. OS. 197; 215. P.540; 3 Jur. N.S. 771; 
5 W.R. O81; WY Ht 1205. 

nnotal fam . ©, : . oO }e aa: ay Sams ot 
a 161. Teta, ek inevion 3 , ac Whillps (1458), K. B. & 

E. 256; Hastingw Corpn. v. Queen's Hotel (1907), 2 Konst, 
Rat. App. 626. 
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1842. Reference to arbitration—Award silent as 
to repayment.|—Applts. & resps. had agreed to 
refer the subject-matter of a number of appeals 
by the railway co. against a rate levied upon them 
in the year 1898 to an arbitrator, who found in 
his award that applts. had been overassessed, but 
was not asked to and did not make any order for 
repayment of sums paid pending the arbn. in 
excess of the sum awarded as the true assessment. 
Upon an application by applts. to the ct. of quarter 
sessions to make an order for repayment it was 
contended that that ct. had no power to do any- 
thing but merely enrol the award. The justices 
made an order directing, inter alia, the sums 
overpaid to be repaid by the overseers.—NORTH- 
EASTERN Ry. Co. v. YoRK UNION ASSESSMENT 
comnirase (1902), 66 J. P. 457; Ryde & K. Rat. 

PP. ve. 


SUB-sECT. 8.—EVIDENCE. 
See, we, Rating & Valuation Act, 1925 (c. 90), 


g. $1 (2 : 

1343. Admissibility—Appeal on ground of omis- 
sion of persons—Evidence of person rateable but 
not rated.|—-On an appeal against a poor rate, 
because certain persons were omitted to be rated, 
a parishioner, who is liable to be rated, but not in 
fact rated, is a competent witness to prove the 
rateability of appits.—-R. v. Prosser (1790), 4 
‘Term Rep. 17; 100 1. R. 870. 

Annotations :—-Apld. R. v. South Lynn (1794), 6 Term Rep. 

664; T.v. Kirdford (1802), 2 Hast, 669. 

1344. Evidence of receipts & expenditure— 
To ascertain rateable value.|—(1) The refresh- 
ment rooms upon a railway station having been 
Ict to a contractor for a term of years at a fixed 
annual rent, he appealed against a poor rate made 
upon him as occupier of the premises, & at the 
hearing of the appeal sought to prove by his own 
testimony & by his account books, showing the 
receipts & expenditure during the past year in 
respect of the refreshment rooms, that the business 
was carried on at a loss, & that the rent reserved 
did not represent the true annual value of the 

romises :—~Held: such evidence ought to have 
cen received as an element in ascertaining the 
rateable valuc. 

(2) Where a case is stated by sessions upon 
ne inn against a poor rate, the proceeding is a 
civil proceeding on the Crown side of the Q. B. D., 
within the rules of 1880, Ord. 62, r. 2, & the costs 
are in the discretion of the ct. under Rh. 8S. C., 
1875, Ord. 65.—OLARK v. FISHERTON-ANGAR 
(1880), 6 Q. B. D. 139; sub nom. CLARK v. ALDER- 
BURY UNION ASSESSMENT COMMITTEE, 50 L. J. 
M. 0. 88; 45 J. P. 358; 29 W. RK. 334, D.C. 
Annotations --—-4A8 to § Consd. Dodds v. South Shiulds 

Asamt. Oorn., (1895) b, B. 133. Distd. Bode & Compton 

Union (1900), Ryde & K. Rat. App. 38. d. 
oard tv. Birkenhead Asxmt. 


arbour B 
Com., {1900] 1 Q. B. 1433. Parr ev. Leigh Union (1903), 
1 Konat. Rat App 91 Ref, Cartwright . Sculooates 





¢, Hackney 








ons - ‘ 1. 
Union (1900), Redo & K. Rat. App. 167. de to (2) Reta, 
Rov. Pariby (1889), 68 oP 7a ate) nee 
1345. ——.] oa (1) Applits., by a 


special Act, were authorised to supply motive 
power by hydraulic pressure, & to let for hire 
machinery for the purpose of supplying such 


does not cnable tho ct. of revision to 


recover them back.—Wa+rr v. LONDON 
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wer :—Held: in ascertaining the rateable value 
Pe the pipes used for the supply of such motive 
power, the receipts from the letting of meena 
to customers on whose premises it was used, 
the cost of repairing such machinery, could not 
be brought into account; & the value of such 
machinery could not be regarded as part of the 
tenant’s capital which the hypothetical tenant 
of applts.’ premises would have to provide. 

(2) On an appeal, heard in 1891, against a 
valuation list made by the overseers, & revised by 
the assessment committee in 1890, it 1 ee that 
applts.’ receipts were rising very rapidly. Resps. 
tendered evidence based on the accounts for the 
year ending Dec. 31, 1890 :—Held: although the 
accounts related to matters subsequent to the 
decision of the assessment committee, the sessions 
could look at them ; but they must have regard to 
the gencral result, rather than the precise figures.— 
LONDON HYDRAULIC POWER Co. v. Ciry oF LONDON 
UNION (1891), Ryde, Rat. App. (1891—93) 138. 

1346. —— ——--.|— At the hearing of an 
appeal against a rate on a colliery the colliery co. 
put forward evidence that the best & only fair 
method of arriving at the net annual value was 
that of ascertaining the receipts in the year, & 
then deducting therefrom the proper deductions ; 
in fact, rating it like a railway. If this was 
admissible, it worked out substantially correct. 
It was contended that this evidence was not 
admissible, but that it should be rated on the 
annual rent obtainable :—Held: the evidence 
was admissible—DENABY & CADEBY COLLIERY 
Co. v. DONCASTER UNION ASSESSMENT COMMITTEE 
(1898), 78 L. T. 388; 62 J. P. 3438; 14 T. L. R. 
347, D. Cc. 

Annotations :—Folld. Horton v. Walsall Assmt. Com. & 

Darlaston Overseers, [1898] 2 Q. B. 237. Reftd. Hendon 


Paper Works Co. v. Sunderland Union Assmt. Com., 
[1915) 1K. B. 763. 


13847. ——~ Evidence of gross value.]—Where 
applt. did not dispute the gross value, but claimed a 
larger deduction therefrom in order to arrive at 
the rateable value, the sessions admitted evidence 
as to the gross value, in ordcr to show that applt. 
was not overrated.—CHAPPELL v. ST. GEORGE'S 
UNION (1891), Ryde, Rat. App. (1891-98) 65. 

1348. Kvidence of actual value—Apart from 
rent paid.J}—Applts. were the owners of one 
hundred sixty-two tenements, consisting of 
artisans’ dwellings erected in Jarge blocks, each 
tenement being a separate rateable hereditament, 
& let on a weekly tenancy. Each tenant paid, in 
addition to his ‘' rent,’’ in the ordinary sense, a 
sum of 6d. a weck towards the ‘‘ general expenses 
of the estate,”’ which included (ier alia), the cost 
of lighting the approaches & staircases, & of 
maintaining lamps, cleaning cisterns & drains; 
the rents of gas meters; the wages of a porter; 
& the cost of sundries for cleaning, as brooms, 
disinfectants, etc. On hearing applts.’ objection, 
the assessment committee considered that the 
payment of the 6d. a week by each tenant consti- 
tuted a part of his rent, &, estimating the annual 
value of each tenement on this basis, overruled 
applts.’ objection. Resps. relied on the same 
aoe in their case stated in the appeal, but 

id not therein contend that, whether the principle 
were right or not, appits. were not overassessed :-— 
Held : it was open to resps. to contend that appite. 
were not overassessed, & to give evidence of the 
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value of the tenements apart from the actual 
rent paid.—IMPpROvED INpUsTREAL DWELLINGS 
Co. v. St. LUKE’s, CHELSEA ASSESSMENT Com 
MITTEE (1891), Ryde, Rat. App. (1801-93) 21. 
1349. Evidence controverting figure ir rafe 
book—-Evidence of rating authority.|—Where, 
on objection being made to a poor rate, the rating 
authority has fixed the amount of the gross esti- 
mated rental of the premises rated appearing in 
the rate book, & the ratepayer appeals to quarter 
sessions against the rate, the rating authority 
is bound by the amount of the gross estimated 
rental so fixed, & is not entitled to call evidence 
before the ct. of quarter sessions to show that the 
gross estimated rental has been fixed too low.—~ 
Horton & Son, Lrp. v. WALSALL ASSESSMENT 
COMMITTEE, [1898] 2 Q. LB. 237; 67 L. J. Q. B. 
804; 78 L. T. 684; 62 J. P. 437; 40 W. RR. 007; 
147. L. R. 391, D.C. 
Annotations :—Folld. Hendon Vaper Works Co. r. Sunder- 
land Assmt. Com., [1015] 1 K. B. 763. Apld. Fowler 
Leeds) v. Hunslet Union Assmt. Com., [1917] 1 K. B. 720. 


ned. Gateshvad Union Assit. Com. ». Redheugh Col- 
liery, (1925) A. C. 309. 


1350. ——— Evidence of assessment com- 








mittee.]—-On the hearing of an appeal to quarter 


sessions against a poor rate in which the assessment 
committee contended that they were entitled to 
give evidence that the yross estimated rental 
inserted in the rate book was too low, they stated 
as facts which they could prove that in the years 
1900 & 1906 by agrecment between applit. co. «& 
the assessment committee the net. rateable value 
was fixed at a certain figure, to which 50 per cent. 
was added, the sum so arrived at to be deemed thi 
gross estimated rental & inserted as such in the 
rate book :—Held: (1) as a general principle of 
law, the assessment committee were bound by the 
amount of the gross estimated rental appearing 
in the rate book, & were not entitled to call 
evidence before quarter sessions to show that the 
gross estimated rental had been fixed too low ; 
but (2) the alleged facts, if proved, would be 
evidence of an estoppel against appit. co. & the 
case must go back to quarter sessions to hear 
evidence of the alleged facts.—IeNDON Daren 
Works (CoO. tv. SUNDERLAND ASSESSMENT COM- 
MITTEE, [1915] 1 K. B. 7635; S10. 3. NK. B. AT ; 
WZ. 7. 146; 7095. P2118; Bo. G. R. oT; 
1B. R.A. 210, C. A. 

winnotations :—Aa to (1) Reld. Fowler (Leeds) vr. Hunalet 

Union Assmt. Com., [A917) 1K. B. 720. Aas to (2) Refd. 

Davis v. Ponty ridd Union Assint. Com., Rhondda Over- 

seers & Rhondda U. C. (1916), 85 L. J. K. BB. 1545. 

Generally, Consd. Gateshead Union Assit. Com. v. Red- 

heugh Colliery, [1925] A. UC. 309, 

1351. j-F. & co., who were the 
occupiers of certain premises, appealed to special 
sessions against the amuunts at which they had 
been assessed to the poor rate in respect of those 
premises. The assessment committee gave 
evidence that both the gross estimated rental & 
the rateable value of the premises were higher than 
the amounts at which they had been assessed in 
the rate. Special sessions reduced both the gross 
estimated rental & rateable value of the premises 
as contained in the rate, but did not reduce them 
as low as contended for by F. & co. Special 
sessions also ordered the assessment cominittec 
to pay F. & co. £100 as costs. F. & co. appealed 
to quarter sessions against both the amounts 
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13824. -—--— Evidence of rateable value 
of similar premises.}— Held: the 
county ct. judge, on an appeal from 
ah assesstucnt of rateable valuc of 

remises, sbould receive evidence | 
derod ag to the rateable value of | 

other premises if it can be shown that . 

by reason of some similarity in con- 
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fixed by special session as the yvross estimated 
rental of the premises & the rateable value of the 
premises. Subsequently they withdrew their 
appeal in respect of the gross estimated rental of 
the premises, & claimed to deduct. from sanch gross 
estimated rental an amount. agreed between the 
parties as being the statutuble deduction in order 
to arrive at the rateable value. The assessment 
comunittee, who had not appealed against. the 
decision of the special sessions, contended that 
BF. & co. could not appeal as they were the parties 
in whose favour the decision of the special sessions 
had been given. The assessment committee also 
sought to give evidence that. the gross estimated 
rental of the premises ought to have been fixed 
ata higher sum, not for the purpose of altering (hat 
amount in the rate book, but in order to arrive at 
the rateable value of the premises by deducting 
therefrom the agreed statutable deductions : - 
Held: (1) FF. & co. were persons impugning the 
decision of the special sessions within Parochial 
Assessment Act, E836 (¢. 96), 9. 6, as they were 
aggrieved by that. decision & wished it: moditled 
in their favour, & therefore they had a right to 
appeal against that decision; (2) inasmuch as 
K. & co. did not contend before quarter sessions 
that the gross estimated rental of the premises 
fixed by special sessions was too bigh, the assess- 
ment committee, in the absence of any appeal by 
them against such gross estimated rental, were 
not entitled fo give evidence of a higher grors 
estimated rental merely for the purpose of abtain- 
ing a higher filyuare from which to make thi 
statutable deductions in order to arrive ate the 
rateable value of Che premises. - FOwLER (JOUN) 
& Co. (LEtps), berp. ee. LbONsiir UNION Asstisns- 
MENT COMMITTEE, (EGET) PRK. B. T2053 806 1S. 
K. B. Sts Plo bn. v.56; SE SF. PP. diss) 33 
Tod. Revo; 15 2. G. Re 2d) sy 2B. RAL oa, 
po. 


Annotation: is te 02) Distd. Gateshead tion Assuit, 
Com. oe Redheugh Callers (Iga) ALG. gov 


1352. Evidence of rateable value of similar 
premises., JInanappenl against the assesment of 
a board school it was sousht Go give evidence of 
the assessments on other public buildings, town 
hall, baths, ete., in the parish, & it} was contended 
that the sehoo) had not been assessed on the same 
principle that) was applied to those buildings, 
The et. refused to hear the evidenee.  Lonpon 
ScnooL Boarp vo HACKNEY Unton (1008), Ryde 
& K. Rat. App. 3607 

1353. -- -— — -.j--In an appeal against the 
assessment of a London hotel, applts.” witnesses 
gave valuations based upon actual receipts & 
expenditure, & allowing, as the tenant's share of 
the actual net receipts, a figure amounting to 174 
per cent on the tenant's capital as estimated by 
the witnesses. The ct. dixminsed the appeal 
without hearing resp.’s evidence,  Kvidence of 
the rating of other hotels cxeluded. PALACE 
Hore, Lap. v. KENSINGTON ASRESKSMENT Coat- 
MITTEE (1906), 1 Konst. Kat. App. 1H. 

1354. .-—--- -- 2) — -PoInten i. NORWICH AsKERS- 
MENT COMMITTEE, No. 1162, ante, 

1355. -- General increase in values -- Necessity 
for notice. Overseers prepared oa supplemental 
which the value of business 
premises was included, but, save in six cases, no 


NoBFOLK Renal MUNICIPALITY 1. 
WAKKHEN (1502), 6 Mun. L. It. 4s1.- 
uestion.~— z CAN. 

ORT HER t. -—--.) -City or Halirax vo, Fak- 
QUHAR (1000), 33 N.S. It. 209,~— CAN. 
Lisrek vc. Keaina Crry, 
Ww. kK. 1162, --CAN. 
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Sect. 1.—Appeal against valuation list: Sub-sect. 8. 
Sect. 2: Sub-sects. 1 & 2.] 


residential house rated at £16 or under was 
included therein. Applt., who was the owner 
& occupier of business pretises included in the 
list, appealed to quarter sessions against the 
rate, alleging that the list was unfair & incorrect 
by reason of the exclusion of dwelling-houses 
rated at £16 or under, & he tendered evidence 
to show that there had been an increase in the 
value of residential] property in the parish 
generally & that such increase was greater than 
or equal to the corresponding increase in the 
value of business premises. Quarter sessions 
ruled that this evidence was inadmissible on the 
ground that the ehain had not given the notice 
required by Poor Rate Act, 1801 (c. 23), 8. 6 :+-— 
Held: a8 applt. was not secking to contrast the 
rating of his hereditament with the rating of 
others in the parish, but was secking to show 
that the scheme of the supplemental valuation 
list was bad, notice under Poor Rate Act, 1801 
(c, 23), 8. 6, was not required, & the evidence was 
admissible.—tiunsmis 7. SwInnoN ASSESSMENT 
QOMMITTEH, [1922] 2 K. B. 680; 92 1. 5. K. FE 

74; 1281. 7. 20; 86 J.P. 1743 67 Sol. Jo. 64 

20 LG. BR. 064 5 2.323. R. A. 083, D.C. 

1356. ---~- Evidence of agreement fixing rate 
able value-—Estoppel.]|—Ilinpon Parrer Worx 
Oo, v. SUNDERLAND ASSESAMENT COMMITTEE, No. 
Y850, ante. 

1357. Sufficiency-—-Mere receipt of rents —-Evi- 
dence of respondent.) —- Where appli. disputed 
before the sessions the quantwn of the rate, as 
woll ag the rateability of the property for whieh he 
was assessed, which was tithe rents & compositions 
under an Inclosure Act, it is not enough for the 
parish officers to show that he was in the receipt 
of such rents, assuming the property to be rateable, 
of the probable amount of which, as rated, they 
gave no evidence.—-h. v. TorHam (1810), 12 Kast, 
5463 104 16, R213, 

Annotation :-—-Distd. It. v. Suffolk JJ. (1817), 6M. & S$. 57. 

1858, Proof of appellants’ books of account--— 
Rating of racecourse.|—Upon appeal to sessions 
against a rate in respect of premises occupied as 
& racecourse, resps. have a right to call for the 
production & upon non-production to prove the 
contents of applts.’ books of account, as an element 
In ascertaining the rateable value of the occupa- 
tion.—-R. v. VeEwrann (1875), 1 Q. B.D. 83 45 
L. J. M. 0.29; 24 W. 2.1395 sub vom. VERRALL 
® Cuoyvpon Union, 33 L. T. 8703 sub nom. 
yeni U ae v. VERRAL, 40 J, 2. 550. 

nnolations ; -- « Clark v. Wisherton- $0), 
ht B.D. 1399. sista. Bode & Gani: eckiey. Vator 

(1900), Rydo & K, Rat. App. 38. Apld. Mersey Docks 

& Harbour Board v. Birkenhoad Assmt. Com. (1900) 

§ Q. B. 1433) Parr e. Loigh Union (1905), 1 Konut. Rat. 

ADD» di aoe aor roe cue seat coe Ansmnt. 

(1900), Ryde & Ky Hate App 107 en Sevlcontes Union 
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Sect. 2.—APPEAL AGAINST RATE. 
Sun-smot. 1.-~-IN GENERAL. 
See, now, Rating & Valuation Act, 1925 (c. 90), 
8. t 
1359. Procedure--Who should begin—Appellant 
alleging no rateable property in parish— espon- 


dents must begin.}—If a party appeal against a 
poor rate, on 4 i ground that he hae not rateable 
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property in the parish, resps. must first establish 
their case.—R. v. NEWBURY (INHABITANTS) (1791), 
4 Term Rep. 475; Nolan, 25; 1 Bott, 311; 100 
E. R. 1127. 
Annotation :—Consd. R. v. Surrey JJ., (1892) 2 Q. B. 719. 
1360. Omission to appeal—Distress for non-pay- 
ment of rate—Action for trespass not maintainable.) 
—If a person rated to the poor has any objection 
to the rate, e.g. that it is made for six months, he 
must appeal to the next sessions; & if he do not 
appeal, he cannot bring trespass against those who 
distrain on him for non-payment of the rate.— 
DuRRANT v. Boys (1796), 6 Term Rep. 580; 101 


E. kh. 714. 
Annotations :—Consd. Cortis v. Kent Water-Works Co. 
(i321), 7 i. 6 C.314. Distd. Weaver v. Price (1832), 3 


1361. Evidence —Evidence of receipt of rents in- 
sufficient—Without reference to probable amount.) 
—Ri. v. Toruam, No. 1357, anfe. 

1362. ——- Making of rate—Admissibility of 
secondary evidence——Necessity for notice to pro-~ 
duce.|—-In an appeal against a rate where the 
practice of the sessions is for applts. to begin; & 
prove the making of the rate, applts. cannot, 
upon non-production of the rate by resps., give 
secondary evidence of it, unless they have given 
resps. notice to produce the rale.—H. v, LIcH- 
FIELD Recorven (1849), 13 L. T. O. 8S. 255; 13 
J.P. Jo. 303. 

1363. Right to appeal—— Party aggrieved.|— A 
parishioner has no right of appeal against a poor 
rate, on the ground that he is not rated, no parti- 
cuar grievance being shown, & it appearing that 
no rate is laid on similar property in the parish.-— 
R. v. Georce (1837), 6 Ad. & El. 805; 1 Nev. & 
P.K.B. 451; 1 Nev. & P.M. C. 167; Will. Woll. 
& Dav. 32; 64.0. M. 06.34; 15.27.36; 1 Jur 
39; 112 H.R. L1G. 

1364. —-— Appeal against county rate.} — R. + 
LANCASHIRE JJ., Ba p. Hampson (1899), 1! 
YT. LR. 198, D.C. 

1865. Exemption of scientific Hterary & arts 
societies—Time for appealing.]|—(1) By the rules 
of a society, it was provided that this institution 
should be designated the institution for promoting 
education of the labouring & manufacturing 
classes of society of every religious persuasion ; &, 
for the purpose of making manifest the extent of 
its objects, the title of the society should be the 
Brit ish & Foreign School Society; that a school 
should be maintained to educate children for the 
purpose of supporting & training up teachers; & 
it was stated that the grand object of the institu- 
tion was to promote education in general. In the 
normal school for training teachers, lectures were 
to be given on specified branches of literature, 
science & the fine arts ; also lectures on the art of 
teaching, & Bible leasons. Instruction was also 
given in needlework. There were model schools, 
for boys & girls, for the purpose of elucidating the 
art of teaching; & it was stated that the number 
of children in them is large, in order to afford a 
sufficient scope & opportunity for the pupil 
teachers to instruct & put in practice the science 
of teaching ; the object of the institution being to 
train up teachers who may promote education 
according to the particular system of this institu- 
tion, both in the United Kingdom & in the 
colonies :—-Hcld: the society was not instituted 
for the purposes of science, literature, or the fine 
arte exclusively, within the meaning of Scientific 
Societies Act, 1843 (c. 36), s. 1; &, therefore, the 


h. sees aol ie agacaament. }--BTR- 
ana ve. Crry oF MONTREAL (1897), 
1 


MoGrevor r. 78. C. HR. 187.— CAN. 
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lands, etc., belonging to it were not 

that statute from rates. 

(2) The society obtained the barrister’s certifi- 
cate under the Act, which was filed; after which 
an assessment of rates was made under a local 
Act; afterwards notice of the filing was given to 
the collector of rates, & to the trustees under that 
Act; after which another assessment was made :— 
Held: an appeal made within four calendar 
months next after the assessment last: mentioned, 
though not within four calendar months next after 
the assessment first mentioned, was in time, 
within Scientific Societies Act, 1843 (c. 36), s. 6, 
as being made within four calendar months next 
after the first assessment after such exemption 
shall have been claimed by such society.---R. v. 
Pocock (1846), 8 Q. B. 729; 1 New Mag. Cas. 
534; 2 New Sess. Cas. 372; 15 1. J. M. C. 132; 
7L. T. 0.8. 206; 103. P.5515 10 Jur. 662 ; 115 
i. R. 1047. 

Annotations :-—As to (1) Distd. Li. rc. Manchester Overseers 
(1851), 16 Q.13. 449. Apld. Scott v. St. Martin in the Fields 
Overscers (1855), 5 BK. & B. 558. Refd. BR. cv. Phillips & 
Molsom, Birmingham JJ. (1848), 12 Jur. 431. 

1366. Levy to enforce rate not appealed 
against——-No action Hes.!—A person exempt from 
poor rate, as the occupier of premises belonging to 
a scientific or literary society must, if assessed for 
such premises, contest the liability by appeal, 
& cannot bring an action for a levy made to 
enforce such rate, not appealed against.- BirnMina- 
HAM (CHURCHWARDENS & OVIERSEERS) tv. SHAW 
(1849), 10 Q. B. $68; TIB EL RR. 329: sub nom. 
Re BIRMINGHAM NEW LIBRARY, Jt p. BIRMINGHAM 
OVERSEERS, IS I. Jd. Mo. C. 8030 13 Jur. 8575) sub 
nom. R.v. KikMINGHAM J5.. 8 New Sess. Cas, 445 ; 
sub nom. Re. or. SHAW. ETC. Bin wincuaMmM J. 9 
New Mag. Cas. 115; 15 E. T. OLS. 233 98 J. 2. 
305, 
elnnotations :— Apld. Hletchingdou Highways Surveyors ¢. 

Peyton agers 6 Dow. & 1. 2883 KR... Bradshaw (1860), 


2k. & EK. 836. Consd. Pedley vr. Davia (1561), 10. B 
N. 8. 492; Baglan Buy Tin Plate Co. ce. John (3890), 72 


exempted by 





L. T. 805; Whenman rv. Clark, (1916) 1K. B. 94. Refd. 
h. vw. Oxfordshire JJ. (8d), PSL. IM... 2225 Ree, 
Peyton (1349), 14 LT. OS. G6 Reo Parkinson (1855), 


O.S. 91S: Bar op. Willams ciao), 22 1. J. MM. ¢ 


‘ 
. 

oe 

af 


21 L. of hae 
125; Ricardo v. Matdenhcad L. B. of Health (1857), 
L. J. M. CG. 73: Reon. Hannam (7886), 34 WLR, baa; 
Bates ¢. Plumstead Overseers (1805), 64 0. 0. MLC. 12a; 
Westminster Corpn., e. Artuy XN Navy Auxiliary Co-op. 
ake De {1902} 2 K. B. 125; Wison rv. Thomas, Lambert 
v. Thomas, Burrows vt. Thomas, (191T} 1 K. B. 45. Meantd. 
Lo Feuvre rv. Miller (1848), & fh. & KH. $213 Charendon rv. 
St. James’s Westiuinster Overseer (1851), 10. 1. 806 5 
Rh. ve. Brandt (1851), 16 Q. DB. 462; Tou. Gaskell (r6oD), 
16 Q. B. 472: Rov. Manchester Overseers (1aa1), 16 Q. BK. 
449: Roe. Cockburn (1852), 16 Q. B. 4805 Koc. st. Martin 
in the Fields (1852), 21 L. J. M.C. 53; Buubury rv. Fuller 
(1855), 23 L. J. Ex. 29; Metropolitan Board of Works t. 
Vauxhall Bridge Co. (1857), 7 FE. & B. 964.) Biadford 
Library Soc. ¢. Bradford (1858), 1 kK. & F. 885 Jones rv. 
Mersey Dock & Harbour Board, Meney Dock & Harbour 
Board r. Cameron (1865), $5 L. J. M. CC. 23 Pte Duty on 
Estate of New University Club (1887), 18 Q. EB. Pb 72: 
I. R. Comrs. ce. Forrest (1890), 15 App. Can. U4; A.-Gi r. 
Ellis, (1895) 2 Q. B. 466; Savoy Ovonicers vr. Art Union of 
London, [1896] A. C. 266; Dixon r. Blackpool & Flect- 
wood Tramroad Co., [1909] 1 K. B. 860. 


1367. Who may appeal.!} —(1) By Scien- 
title Societies Act, 184% (c. 36), scientific societies 
certified to be entitled to the benefit of that Act. 
are exempted from county, borough, parochial, ot 
other local rates or cesses, & an appeal is given, 
to any person, assessed to any rate from which 
any society shall be exempted by the Act, to 
quarter sessions, within four calendar months next 
after the first assessment made after the certificate. 

An order of quarter sessions annulling # certiti- 
cate stated whereas E. L. of the parish of B., ete.. 
hath presented his petition & appeal, stating the 
making of the certificate, by which certificate the 
petitioner, as a parishioner & ratepayer of the 
parish of B., in which the said society is situate, 
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conceives himsolf aggrieved, etc. Now, upon 
hear the said petition & appeal in the presence 
& hearing of all parties concerned, ete., it is ordered, 
etc. The above order having been brought up on 
certiorari :—-Held: it sufficiently appeared that 
appit. Was @ person assessed {to some rate from 
which the society was exempted, & the order of 
sessions therefore showed jurisdiction. 

(2) An objection, that the sessions erroncously 
annulled the certiticate on a preliminary technical 
objection appearing on its face, cannot be taken 
advantage of on a rule to quash the order of 
sessions for insufliciency, although the certificate, 
as well as the order annulling it, be returned on 
certiorari. The proper mode of proceeding is by 
mandamus to the sessions to hear the appeal on the 
merits.—R. vt. Sracky (1850), 11 Q. B. 78035 4 
New Mag. Cas. 65; 10 L. J. Mo. 9775 Ub. 8. 
O.S. 48535 149. RP. 4155 14 dur. 3195 G17 KR. 
304, fre a 
Annotation :— 8 to (2) Dbtd. Rev. Woreesterahire I. (D854). 

3 EE. & BK. 47 I have great respect for the apinion of 

that learned judge : EAT celal J.J but, if he did say Ghat 

a maudamua would lie in that enae, 1 cannot agree with 

ie But I doubt whether he did say i¢ (Lonp CAMPBELL, 

1368. Recovery of amount paid- Rate quashed 
Payment credited against next effectivo rate.! 
A poor rate was made in Jan., quashed on appeal, 
but was levied, under 1 Geo, S, «. 24, the amount. 
to be taken as payment on account of the next 
effective rate on the parish, The next effective 
rate Was made in June s but, the parish being in 
want of money, it was arranged between the rate- 
payers venerally dad the overseers that the June 
rate should be levied in full, the payments of the 
quashed rate being to be allowed in the collection 

{the next rate. A rate being subsequently made 
in Oct., the overseers, being apprehensive that they 
might be surcharged if they carried out tliis 
arrangement, applied for a distress warrant to 
levy the Oct. rate in full against the occupant of a 
house, Whose predecessor had paid Che quashed 
rate. ‘The justices refused Co issue their warrant, 
On a rale Co order them so to do: eld: the 
payment of the quashed rate was to be taken as 
payment on account of the next effective rate, 
Which in (his case was Chat made in June, & could 
not be tiken as payment, Hor Krxngsron J. & 
Werpp (1508), BBO A B50; 27 bd. MLC. 20b 
Y20 WB. . 6055 sub nom. Reo KE NGSTON-UPON- 
TuaMes J, Ke Wiop, 25 J.P. ds aub nom, RR. 
v. LAMBERT, ETC, SunmkeY JJ. & Weppo, 4 Jur. 
N.S. 75093 sub nom. Roe Senammy JJ, stb Lb. 7. 
OS. 161; G6 IW. ER. 5500, 

1369. Death of appellant -Appeal abates.; -In 
an appeal against a poor rate, appit. had died after 
an appeal had been respited & before quarter 
nessions at which it was to be heard. The ct. 


"refused aa application that the appeal might be 


nines ren 


wae 


continued by the extrix., holding that such an 
appeal abstes on the death of applt. LAwrotc v. 
Leica Unxton (1905), DP Konst. Rat. App. bid. 


SuB-sket, 2.--NOTICE OF APPLAL. 

1370. Time for notice --How computed - Seven 
clear days.}--A local Act required seven raat 
notice at least to be given by an appit. of bis 
intention to bring an appeal. Notice was served 
on Dec. 31. The sessions commenced on Jan. 7, 
on which day appeals were entercd, but not heard 
till a subsequent day :~-fleld: (1) the nutice was 
insufficignt, as beth the da of giving the notice, 
& the day of holding the sessions, must 
excluded : & the day of bringing an appeal is the 
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day on which it is entered, not that on which it is 
heard; (2) the fractions of a day cannot be taken 
into consideration in such a case.—R. v. MIDDLE- 
sex JJ. (1845), 8 Dow. & L. 109; 1 New Mag. Cas. 
336; 2 New Sess. Cas. 73; 14 L. J. M.C., 139 ; 5 
L. 7. O.S. 221; 103. P. 7 ; 9 Jur. 758. 
‘Annotations :-~As to (2) Refd. Campbell v. Strangeways 
(1877), 42 J. P. 39. Generully, Mentd. kk. v. Carnarvon & 
Anglesea Union (1849), 14 L. a O. %. 200; It.v. St. Mary’s 
Warwick (1853), 21 L. T. O. S. 74. 


1871. Signature to notice—Signature of attorney 
not under seal.| —Where, by the Act of incorpora- 
tion of a railway co., the directors were empowered 
to appoint & displace any of the officers of the 
co.:—Held: the appointment of an attorney to 
the co. necd not be under seal; therefore that a 
notice of appeal against a poor rate, signed by the 
attornics of the co. appointed by the directors, not 
under scal, was sufficient. 

Although the rule of law undoubtedly is, that, 
generally, corpns. can bind themselves only by 
contract under seal, yet in the present instance 
an Act of Parliament expressly gives the directors 
power to appoint & displace officers & enter into 
contracts for the execution of the works of the co., 
& for all other matters necessary for the trans- 
action of its affairs ; & it appears to me clear that 
they may appuvint an attorney, & such appoint- 
ment need not he under seal (WiGHTMAN, J.).- - 
RR. v. CUMBERLAND JJ. (1848), 5 Dow. & L. 401, n. ; 
5 Ry. & Can. Cas. 332 3; 2 New Mag. Cas. 4173 10 
4. T. OLS. 3773 12 Jur. 1025; 12 5.2. Jo. Vs. 

1872. - - Signature of clerk to appellant’s 
attorney --- With appellant’s authority.) -— By 
Quarter Sessions Act, 1849 (c. 45), 6. 1, a notice of 
appeal to act. of quarter sessions shall bein writing, 
signed by the person or persons giving the sume, or 
by his, her, or their attorney on his, her, or their 
behalf + Held: aw notice of appeal signed in 
applt.’s name by the clerk to his attorney with 
applit.’s authority was sulficient.—-R. v. Kent JJ. 
(1873), Ja R. 8 Q. BB. 805; 42 Leo. M,C. 212 5) 387 
J.P. 6445 21 W. R. 635 
Annotations : -—~Distd. Wilson *. Wallant (1880), 5 ix. D. 

5S. Id. He Whitley Partnors (1886), 32 Ch. D. 337; 


Franes », Dutton, (£801) 2 Q. B. 208, Mentd. De Beauvais 
v. Green (1006), 82", Ta. lt. 816, 


18738. Contents of notice—-Names of persons in- 
tended to be rated.}—The names of the persons 
intended to be rated, ought to be mentioned a 
the notice of appeal to a poor rate. — kh. v. 
WikLENs, AKRTINGDON (CHURGHWARDENS & Ove. 
SwERS) (1754), Say. 1183 06 Ie. HR. 8238. 
einnotation ; ~Refd. Kk. vr. Newbury (1791), Nolan, 24. 


1374. ---- One appeal against four rates.) — 
RR. v. SUFFOLK Jd., No. 1321, aade. 

1375. ------ Statement that appellant rated to rate 
appealed against.|—-A notice of appeal against a 
poor rate, by a party who states that he is ag- 
grieved, is sullicient, without. its being expressed 
that he was rated to the particular rate, against 
which he appeals... ov. Kssex JJ. (1834), 3 

.M. Cc. 68. 

1376. Previous notice bad as not served on parties 
named therein—Order of High Court for retrial -- 
Second notice omitting parties in previous notice 
bad.]—-Notice of appeal was given against a poor 
rate, stating, as one of the grounds of appeal, that 
certain parties cnumerated in a schedule attached 
to the notice were improperly rated. These 
parties were not served with the notice; & the 
sessions refused to respite the appeal "tor the 
purpose of such service, & dismissed the appeal 
with costs. The Ct. of Q. B. afterwards made 
absolute a rule commanding the sessions to enter 
continuances & hear the appeal, on the ground that 
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they were bound to eanite for the purpose of 
notice being served on the parties interested. 
Applt. then gave a second notice, in which the 
schedule, & the objections in respect of the parties 
named therein, were omitted. The sessions, when 
the appeal came on for hearing, held that this was 
not a proper notice, & dismissed the appeal with 
costs :—Held: they were right in so doing, inas- 
much as, by the omission of the schedule & the 
objections in respect of the parties named therein, 
the character of the appeal was materially altered, 
so that it was not the appeal which the sessions 
were ordered to hear & determine.—R. v. EYRE 
(1857), 7K. & B. 619; 26 L. J. M. C. 125; 29 


lL. JT. O. S. OL; 22 J. 'p. 38; 3 Jur. N.S. 912; 
5 W.R. 533; 119 BE. R. 1375. 
hk. ». Surrey JJ. pit ERO), 6 Q. B. D. 


Annotations : -—Retd 
100; KR. v. Do apes {1900} 1 Q. VL. 52 


3.—APPEAL TO NEXT PRACTICABLE 
SESSIONS. 


1377. General rule.} —R. v. MICKLEFIELD (1785), 
Cald. Mag. Cas. 507; 1 Bott, 310. 

Annotations :-—Apld. It. v. Atkins (1790), 4 Term Rep. sg 
Refd. it. ». Cinusnetar (' ornne Ata), Nolan, 272; Rh. 
Gwyer (1834), 4 Ll. J. M. 

1378. . Two ne in which a railway co. 
were assessed to the relief of the poor, were made 
on Nov. 22, 1842, & Feb. 24, 1843, allowed by two 
justices & published. It being afterwards dis- 
covered by the parish officers that they had 
omitted the declaration required by Parochial 
Assessments Act, 1836 (c. 96), s. 2, they can- 
celled the above allowance, & supplied the 
requisite declaration, & the rates were afterwards 
on Mar. 25, & Apr. 1, again allowed by two justices 
& published. There was no appeal against them 
at the Haster sessions, held Apr. 3, but at the 
Midsummer sessions a ratepayer appealed, where- 
upon the sessions ordered both rates to be quashed, 
& two new ones to be made in their stead, which, 
on July 14 & 22, were made accordingly. At the 
Michaelmas sessions the co. appealed against these 
latter rates, but the sessions ordered them to be 
confirmed. All the orders of sessions were 
removed into this ct. by certiorari, pranted on the 
application of the co. though they had been no 
party to the first appeals :-—Held: the first order 
was void, as the justices at the Midsummer 
sessions had no jurisdiction to entertain the 
appeal; the right of appealing being confined to 
the next practicable sessions after the rate was 
made; & the re-allowance & republication of the 
rates, with the requisite declaration, did not give 
those sessions jurisdiction.— BR. vu. GREAT WESTEKN 
Ry. Co. (T8t#), 1 New Mag. Cas. 85; 1 New Sess. 
Cas. 801; 85. P. 4103 8 Jur. 980. 

1379. Appeal dismissed as out of time-—Objection 
appearing on face of rate—-Not considered on 
certiorari.}—-An appeal against a poor rate must 
be lodged at the sessions next after the allowance 
of it; & if at a subsequent sessions it be dismissed 
for not having been lodged in time, & the order of 
sessions be removed by certiorari into K. B. the 
ct. will not go into any objection appearing on the 
face of the rate; for the order of sessions being 
right, the ct. cannot do otherwise than confirm it. 
—R. v. ATKINS (1790), 4 Term Rep. 12; 100 E. R. 
867. 

Apna iOn: +-~- Refd. Rr. G. W. Ry. (1844), 1 New Sess. Cas. 


SUB-SECT. 


1380. Power of sessions to adjourn.|~—-The Poor 
Relief Act, 1743 (c. 38), s. 4, does not make it 
imperative on the justices to hear & determine 
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an appeal at the sessions next following the 
publication of the rate, but they may adjourn it 
to the next sessions. Where a rate was published 
on Sept. 16, & the appeal was entered at the 
Michaelmas sessions, but deft. did not give notice 
of his intention to try his appeal at those sessions, 
& the justices adjourned it as a matter of course 
to the Epiphany sessions, according to the usual 
practice, & SPD gave notice of his intention to 
try his appeal at the Epiphany sessions, when the 
justices refused to hear it, on the ground that it 
ought to have been heard & determined at. the 


preceding sessions, this ct. granted a mandamus to | 


compel them to hear the appeal.—R.v. Wiits. I. 
(1828), 8 B. & C. 3880; 2 Man. & Ry. K. B. 401; 
1 Man. & Ry. M. C. 488; 6 L. J. O.S. M. C. 97; 


108 E. R. 1084. 

Annotations :—Apld. R. vr. Eyre (1857), 7 FE. & B. 609. 
Refd. HR. v. Poole Recorder (1837), 1 J. P. 284; Root. 
Surrey JJ. (1845), 3 Dow. & L. 343; HK. r. Surrey JJ. 
(1880), 6 Q. B. D. 100. Mentd. Ki. rv. Lancashire JJ. 
(1847), 27 L. ds M. C. 161. 


1381. Appellant entitled to reasonable time-- 
What is reasonable time.|—(1) The party object- 
ing to a poor rate may appeal to the next sessions 
for which he is in time to give an effectual notice 
of appeal after the publication of the rate; & one 
intervening day between such publication & the 


ere me oe ete ee 


t 
€ 


next immediate quarter sessions is not. sufficient. , 


time for the purpose. 

(2) Several parties having a joint grievance, 
such as the omission of persons in the rate who 
ought to be rated, may join in giving one notice of 
appeal to the parish officers—R. r. Sussex JJ. 
(1812), 15 East, 206; 104 kK. R. 822. 


Annotations :—-.48 fo (1) Apld. 1. r. Hendon (1822), 2 Dow. 
& Ry. K. BR. 249. Refd. Ror. Thackwell (2824), 0 1 J. 


ange 


O. 8. K.B. 1393 Hor. Surrey J. (2880), 501. J. MAC. 10 y 
i helding the Sept. sessions mot to be the next 


Impenial & Grand Hotels Co. ro Christchurch Union, 
11905) 1K. B. et. 


made on Apr. 9, allowed on Apr. TL, published on 
Apr. 141, & the sessions commencing on Apr. f-1: 
Held: an appeal against the rate need not be 
entered until the sessions next but one after the 
publication of the rate. -K. ov. TENpON (IN- 
HMABITANTS) (1822), 2 Dow. & Ry. BK. OB. 2495 1 
Dow. & Ry. M. C. 245. 

1383, --—- -- —--.'--Where a rate was published 
80 soon before the Oct. sessions that notice of 
appeal could not be given for those sessions, & 
at the Jan. sessions an appeal was first entered & 
respited, as a matter of course; & in due time 
before the Apr. sessions a notice of appeal was 
given, but the justices refused to hear it, on the 
ground that it was irregular & out of time. This 
ct. granted a mundamus to compel them to hear 
the appeal.---R. cv. SUFFOLK JJ. (18f0), & fowl, 
618; 4.2. 265; 4 Jur. 300. 
en :- Refd. kk. v. Surrey JJ. (1845), 3 Dow. & I. 


1384. ---. .} —A poor rate was made for 
the parish of A. in the county of B., & published 
on May 30. On June 11, L. gave notice of objec- 
tion to the union assessment committee. The 
committee at its next meeting on June 30, refused 
to grant him relief. The Midsummer quarter 
sessions for the county of B. were held on the 
same day. I.. appealed to the Michaelmas 
sessions, & the justices allowed the appeal to be 
entered. On a motion for a writ of prohibition 
against L. & the justices of B. to stay all further 
proceedings in connection with the appeal — 
Heid: (1) L. could not be said to have failed to 
obtain relief from the union assessment com- 
mittee until June 30, when the committee heard 
his case, & refused to allow his objections ; (2) I. 
would not have been right in giving notice of 


appeal to the sessions until he had so failed before 

the union assessment. committee ; (8) as T.. was, 

under the circumstances, prevented by the pro- 
visions of Union Assessment Committee Amend- 
ment Act, 1864 (c. 38), from appealing te the 

Midsummer sessions, it was not. too late for him 

to appeal to the Michaelmas seasions.—R. v. 

BIGGLESWADE Union (1869), 21 LL. T. 4945 33 

J. P. 791. 

«funotations :-—Asto (1) Apld. R. vr. Bedminster Union (1876) 
1 Q. B.D. 603. Refd. Liverpool Gas. Co. r, Kverton 
(1871), E.R. 6 CLI 40d. ate to (8) Refd. Impertal & 
Grand Hotels Co. vr. Christchurch Union, (104) 1 Ki, 
R0. Generally, Refd, Rhondda Valley Brewertes Co. tv. 
Pontypridd Assmt. Com., (£909] t K. BR. ae, 


1885. ---—-  - 2-—A poor rate was made forthe 
township of Everton on July 8, 1870.0 The Liver- 
pool United Gas co., being dissatisfied therewith, 
on Aug. 3 applied to the union assessment com- 
mittee for reliefs but the committee declined to 
grant it. The next sessions for the borough of 
Liverpool were held on Sept. bl. but no appeal 
against the rate was then entered. The co., 
having given the twenty-one days’ notice, required 
by the Union Asscssinent Committee Amendment 


' Act, T8604 (¢. 38), 8 Too moved to enter an appeal 


against the rate at the sessions held an Oct. 260, 
contending that the sessions of Sept. were not 
the next practicable sessions after the decision 
of the assessment committee, inasmuch as if would 


‘leave them only six days before the twenty-one 


days, Which was not a sufficient time to enable 
them to determine whether they would appeal or 
not. The recorder, vielding to this argument, 
allowed the appeal ta be entered & respited at the 
Oct. sessions: Held: it: was competent to this 
et. to review Che decision af the recarder, upon & 
motion for a prohibition ; & he was wrong in 


1382. - - --.. -A poor rate having been i practicable sessions, A consequently he had no 


jurisdiction to entertain the appeal at the Oct. 
sessions.  TLAaVERPOOL, Gas Co. rn Evenron (P87), 
ROC. ALds 100. 0. MA. tod: Pe WLR. 
A123 xub nom. Roo Tavenproorn EBcomper, 
LIVERPOOL UNErkep Gras Gur Co. or. IVERTON 
OVERSEES, 20 0, T. Shs: sod. PB. psa, 
Annofations: Consd. Jt. nr. Surrey J. (8&sas, 6 Q. B.D, 
1900: Boor. Curmartben J6. rsa), Royale, Pet. App. 


% 


CISOT 93) 3545 Row Norfolk I. bao. Washi Union, 
PYOd) PK. 164.) Refd. Ror. Do Grey, 100] 1 QB, 
52ts Wor. Shoreditch Assit, Com., /or gy. Morgan, (E10) 
2K. E859. Mentd. Kor. Longe, ete, ad. A Cook (1887), 
660.3. Q. He 27k, 

1386. - -'- A poor rate for the parish 
of J. was made & allowed on Saturday, Mar, 20, 
& published on the following day. SS, & Son, who 
are the occupiers of bookstalls af certain railway 
stations in the parish, were included in the rate, 
The quarter sessions next after (he publication of 
the rate were held on Apr. 6. A party desirous of 
appealing against the rate would therefore, if 
bound by law to bring bis appeal to such Apr. 
seasions. have had to give notice of appeal ee 
Mar. 24, the day immediately succeeding that of 
the publication of the rate, in accordance with the 
provisions of Quarter Sessionn Act, IMAM (c. 43), 
8. 1, which requires fourteen clear days’ notice 
ta be given to the overseers, SS. & Son gave notice 
of appeal against the rate on June 7, for the then 
next. sessions which were held on July 5. The ct. 
of quarter sessions refused to hear the appeal on 
the ground that it ought to have been brought to 
the Apr. sessions :- -Meld: applt. against a poor 
rate was entitled to a reasonable time, before 
giving notice of appeal, to allow of his considerin 
whether he should appeal, & the grounds on whic 
his appeal should be based, & one day was not a 
reasonable time for that purpose ; & consequently 
8. & Son were not Bauha to give notice of appeal 
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for the Apr. sessions; under the circumstances, 
they were not even bound to enter & respite their 
appeal at the Apr. sessions.—R. v. SuRREY JJ. 
(1880), 6 Q. B.D. 100; 501. J.M.0.105 43.1.7. 
400; 45). P.903; 20 W. KR. 260, D.C. 


Annotations -—Consd. Rt. v. West Riding of Yorkshire JJ., 


(1908) 2K. B. 6385. Refd. R. v. De Grey, [1900 


] } e B. 
52h: Wt. » Norfolk JJ., Ax p. Wayland Union, [1909] 1 
K. B. 463. 


1387. —--- .|-~On an appeal against a poor 
rate made on Apr. 21, 1903, for the ensuing year, 
it appeared that applts. had not given notice of 
objection to the valuation list upon which the 
rate was based till Oct. 26, 1903. There had 
been mectings of the assessment committee on 
May 15 & Aug. 138, & cts. of quarter sessions were 
held on June 27 & Oct. 27. Applts. having failed 
to obtain relief at the meeting of the assessment 
committee held on Nov. 12, aly lh against the 
rate to the quarter sessions held on Jan. 2, 1904 :— 
Held: the notice of objection to the valuation list 
having been given during the currency of the rate, 
&, it not having been proved that applts. had been 
guilty of unreasonable delay, the appeal must be 
considered as having bean brought to the next 
practicable quarter sessions within Poor Relief 
Act, 1743 (c. 88), 8. 4, & therefore was not too late. 
-~IMPERIAL & GRAND HOre.s Co. », CHRISTCHURCH 
Union, [1905] 2 K. B. 230; 74 1. J. K. B. 768 ; 
21. T. 817; 69 JS. PL $05; 568 W. R. 627; 21 
TH. 515; 8 ba. GR. 8953 1 Konst. Rat. App. 
167, C. A. 

Annotation :~-Dhtd. TR. ». West liding of Yorkshire JJ., 

(1908] 2 K. B. 635. 

1388.-—- - Circumstances of case con- 
sidered.|--An assessment conimittee on Mar, 0, 
1803, heard & determined an objection under 
Union Assessment Committee Amendment Act, 
1864 (¢. 30), 8. , against the assessment of a railway 
in South Wales, which belonged to a railway co. 
having an office in the neighbourhood, but was 
worked under the control of W., who resided in 
Kdinburgh. The directors of the co. met on 
Mar. 10, communicated with W., & instructed 
their solr. to take counsel's opninion upon the 
grounds of appeal. The opinion was received on 
Mar. 17. On Mar. 22, notice of appeal to the 
quarter sessions, to be held on Apr. 7, was given. 
On Apr. 7, applts., in pursuance of notice given to 
the assessment committee on the day before, 
applied to the seasions to enter & respite the appeal. 
On objection by the asscasment committee, the 
sessions dismissed the appeal on the ground that 
the giving of twenty-one days’ notice of appeal, 
as directed by Union Assessment Committee 
Amendment Act, 1804 (c. 38), 8. 1, was a condition 
precedent to the right of appeal: —//eld > under 
the special circumstances of the case, the sessions 
held on Apr. 7 were not the next practicable 
seasions, & a mandamus must issue to hear & 
determine the appeal.—R. vr. CarnMarruen JS 
(1803), Ryde, Hat. App. (1801-93) 334, C. A. 

1889. Entry & respite—Appeliant not proving 
notice.]|——On an appeal against a poor rate, resps 
at the next sessions required appit. to prove notice 
of 1 dba to the proper partics, under 41 Geo. 3. 
c. 28; applt. having failed to do so, the sessions 
made an order ciarnisnne the appeal, with costs :— 
Held: the sessions had no discretion, but were 
bound to enter & respite the appeal. The orde 
dismissing it was quashed, as made withou 
urisdiction & a rule to enter continuances & 

ear the appeal upon the merits was made absolute. 
—-R, v. BYRR (1856), 6 E. & B. 992; 26. 3. M.¢ 


| 


RATES AND RATING. 


i 


4; 28 Ia. ds O, S. 100 ; 2 Jur. N. Ss. 1207 ; 
W.R. 55; 119 B. R. 1133. 
notations - KR. v. Surrey JJ. (1880), 6 Q. B. D. 


An : 
100. A ad. Denaby Overseers v. Denaby & Cadeb 
Main Golhovios (1909), Konst. & W. Rat. App. 145, etd. 
.t. rey, 


I. v. Lancashire JJ. (1857), 8 E. & B. 563 ; 

[1900] 1 Q. B. 521. 

1390. - —— Notice by respondents to oppose.|— 
A person rated under a rate for the relief of the 
poor in a parish gave to the churchwardens, in 
due time, notice of appeal to the next sessions, & 
in the same paper gave notice that he should not 
hen try the appeal, but only lodge, enter & 
commence the same, & petition for a respite to 
he next sessions. The churchwardens gave him 
notice that they would oppose such his petition. 
At the next sessions both parties attended ; applt. 
applied to enter & respite the appeal ; the sessions 
refused to do so, & required him to proceed, &, 
m his not doing so, dismissed the appeal. On a 
‘ule to quash their order dismissing the appeal :~- 
Held: there being a notice in fact which the 
sessions were justified in deciding to be a reasonable 
notice, they were not bound to respite the appeal 
& had jurisdiction to make the order complained 
Wf.—-R. v. EYRE (1857). 7 E. & B. 609; 261. J. 
M. C. 121; 201. T. O. S. 91; 22 3. P. 373 3 
Jur. N.S. 9103 5 W. R. 5423 119 EF. R. 1371. 

Refd. ht. ». Surrey JJ. (1880), 6 Q. B.D. 

1003 HK. v. De Grey, (1900) 1 Q. B. 521. 

1391. -— Want of proper notice.|—Resps. 
gave the union assessment committee [ess than 
wenty-one days’ notice previous to quarter 
sessions next after the decision appealed against : 
Held: resps. were entitled at said quarter 
sessions to enter continuances & respite the appeal 
to next quarter sessions in accordance with the 
practice existing under previous statutes requiring 
similar notices.—J)ENABY OVERSEERS v. DENABY 
& CADEBY MAIN COLLIERLES, Lirp., [1909] A. C. 
247; 78 I. J. K. B. 541; 100 L. T. 7113 73 
J.P.297; 53 Sol. Jo. 418; 7L.G. R. 705; Konst. 
& W. Rat. App. 145, HW. L.; affg. S. C. sub nom. 
R. ve. WEST RIDING OF YORKSHIRE JJ., [1908] 
2 K. B. 635, ©. A. 


Annotation :-~Apld. Redheugh Colliery r. Gateshead Assit. 
Com., (1924) 1 K 2. 369. 


1392. Adjourned sessions—-Calculation of time 
for appeal.]——}3. being dissatisfied with the decision 
of an assessment committee given on June 16, 
resolved to appeal to the Kirkdale xessions of the 
County of Lancashire. Fourteen days’ notice of 
appeal is required to be given to the overseers, & 
twenty-one days to the assessment committee. 
The next quarter sessions for the county of 
Lancaster were held on June 28, & by adjournment 
at Kirkdale on July 13 B. duly served his notice 
of appeal for the Michaelmas quarter sessions, 
which commenced at Lancaster on Oct. 18 & were 
held at Kirkdale by adjournment on Nov. 2. The 
justices having refused to hear the appeal on the 
ground that H. should have given the requisite 
notices for the sessions held at Kirkdale on July 
13 :—Held: the justices were wrong inasmuch as 
time for giving notice of appeal must be calculated 
in reference to the first day of the commencement 
of the sessions of Lancaster, & not to the first 
day of the adjournment thereof at Kirkdale.— 
a. a ae JJ. (18768), 34 L. T. 124; 40 


SuB-SECT. 4.—JURISDICTION OF SESSIONS, 
See Poor Relief Act, 1743 (c. 38), 8. 6; Poor 


Rate Act, 1801 (c. 23), s. 1; Quarter Sessions Act, 
1849 (c. 45), as. 3, 9. 


1893. To quash rate—Whether to make new 
rate.|—On appeal from a poor rate the sessions 
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may quash the whole, & make, or order church- 
wardens, etc. to make a new rate.—S7T. LEONARD’S 
SHOREDITCH PARISH CASE (1698), 2 Salk. 483; 
Holt, K. B. 508; 91 E. R. 415; sub nom. SHorE- 
DITCH PARISH CASE, 2 Salk. 424; Carth. 464; 
sub nom. R. v. St. LEONARN’S SHOREDITCH 
(INHABITANTS), 12 Mod. Rep. 212. 








Annotation :—. . Rw 
= NN aa v. Canterbury Union (1769), 1 
1394. -|—On an appeal from a poor 
rate, the session must quash the rate, not re & 


new rate.—R. v. St. ANDREW’s IL[OLBOURN & 
St. GEORGE THE MARTYR (INHABITANTS) (1764), 
3 Burr. 1458 ; 97 E. R. 926. 

1385 Form of order.}|——Where, in 
uashing a poor rate, the sessions are required by 
oor Relief Act, 1743 (c. 38),s. 6, to order a new rate, 

they need not quash the bad rate & order the new 
one in the same order. 

Where a poor rate was quashed at quarter 
sessions with costs, & the costs were afterwards 
taxed, & then an order was made for the costs at 
the adjourned scssions :—Held : this was regularly 
done.—R. v. HAMPSHIRE JJ. (1864), 3 New Rep. 
487; 33 L. J.M.C. 104; OL. T. 730; 12 W. l. 
441; sub nom. R. v. HAMPSHIRE JJ., Re THURLOW 
& NEWPORT PARISH OFFICERS, 28 J. P. 151. 

1396. Without assigning reason.! —Sessions 
4uashing an order, not obliged to assign any 
reason.— R. v. CORNWALL JJ. (1767), 4. Barr. 
2102; 98 EF. R. 96. 

1397. —--— Defect appearing on face of rate 
Specified as ground of appeal.|—On the hearing of 
an appeal against a poor rate, the sessions have no 
jurisdiction to quash the rate for a defect appearing 
on the face of the rate itself, unless that defect 
be specified in the notice as a cause of appenl. - 
R. v. BroMYARD (INHABITANTS) (1828), 8 BL & . 
240; 2 Man. & Ry. K. B. 2803 1 Man. & Ry. MOC. 




















945; 6 1. J. OWS. M. C. 1005 Pratt, Tf. 108 
E. R. 10388. 
Annotation :—Reld. BR. r. Neweastle-on-Tyne JJ. (1831), 


1B. & Ad. 933. 

1898. --- Refusal to quash rate -Order con- 
firming quashed on certiorari.) -On an appeal 
against a rate under a local Act the justices con- 
firmed the rate, subject to the opinion of the Ct. 
of Q. B. on a case. 
justices to send up an order of sessions with all 
things touching the same; & the Q. B. quashed 
the order of sessions; the sessions, after such order, 
were applied to to quash the rate, but refused, 
as the rate had not been removed into the Ct. of 
Q. B., & there was no longer any appeal against it. 
The ct. of Q. B. refused to grant a mandamus to 
compel them to enter continuances, & quash the 
rate, first, because by so doing the parties who had 
been engaged in collecting the rate might he 
exposed to an action; secondly, because the ct. 
could not compel the sessions to decide in a 
particular way. 

A subsequent rate having been made by the 
Middlesex sessions, open to the same objection, 
pending the argument on the above case, but 
against which no appeal was made :—Held: as 
the objection was made express matter for ap 
appeal to the sessions, applta. were not entitled to 
have the rate quashed on certiorari, it being good 
upon the face of it.—R. v. MrppLEseEx JJ. (1830), 
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B yoN, 431; 9 D. L. 1. 284.—CAN. 


PART VI. SECT. 2, SUB-SECT. 6. 
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9 Ad. & Bl. 540: 1 Pern & Dav. 402 2 Will. 
Woll. & If. 100; 8 Ty. TT. MG. 853; 85. PL 704: 
12 E.R. 1316. 

1399. To refer to committee of justices Consent 
of parties. -R.oe. Nowrianpron dd, (W777), 
Cald. Mag. Cas. 30. 

-{nnotations :-—Refd, Thorp ro Cule (i825), 2 Cro Mo & OR 

367; L.& N. A. Ry. o. Easington Union Asamt. Com. & 
on eth ‘arish Counell (l ga), 0) oy § 


e mid, 


‘Thorpe | 


1400. To award substantial costs Non-appear- 
ance of appellants.;--An appeal against a pour 
rate having been entered & respited, & notice of 
trial duly given, & afterwards countermanded, the 
sessions, applits. being absent, dismissed the appeal, 
& awarded resps. £115 costa & made the following 
order: Surrey to wit. At the general quarter 
sessions of the peace of our Sovereign Lady the 
Queen, holden at St. Mary, Newington, on Tuesday, 
Jan. 4.1818. Whereas at the last general quarter 
session of the peace holden in & for the county 
of Surrey appeal was then made unto this et., etc. 
Tne OFGer LRM PECLLC LhaL The Appeal Was resplaod 
& ordered that. the appeal be now dismissed «& 
concluded, & it is: further ordered that) applts. 
do forthwith pay to resps. the sum of £115 conte : 
Held: the order was not. bad for giving the before 
mentioned amount of costs, though it was only 
the practice to give nominal costs except under 
special circumstances, as they had jurisdiction 
to give costs & this, Ghough applts. may not have 
been present. Ave pp. London, BRaHrTon & SOUTH 
Coast Ry. Co. (TS18), 2 Saund. & CL. 2005 8 Now 
May. Cas. 12; 1210. RT. O. S. E8ts Pr 2. BY do. 
BOS: aub nom. beep. Loxpon & Bictawron 
Cow. LONDON, BRIGHTON & Souri COART RY, 
17h. J. MLC. PEs 22 Jur. 897. 


- 


SUB-SEOCT. 9. DISQUALIBICATION Gt 
MAGISTIATES, 
See Maatistrearea, Volo AXANTEE. pp 250, 280, 
2d, 202, 200, Nos. 45, 57, oS, OY, 72, SEL PbS. 
1401. Magistrate absent on first day of hearing.| 
Ror Cnesren & Tlonyabcanp Ry. Co, (1850), 30 
L.T.O.8. 2005 200.7. Jo. de, 
1402. Magistrate Interested., Roc. Ciewren & 
Honvaran Ry. Co. (E850), ag reported ian 26 
LT. OLS. 200, 


Stp-secT. 6.- Cast STATED, 

See Quarter Sessions Act, 1840 (ce. 44), 4. 
Sce, geacrally, MAGISTRATES, Volo NA XIED, 

148 ef seq, 

1403. Form of case Must state conclusions of 
fact.'- -Whether any excavation in the carth be a 
mine of not, depends upon the mode in which it 
is worked, & not on the substance obtained fram 
it. But the sessions are to apply that principle, 
& to find as a fact whether it be a mine or not. 
Therefore, where an oceupier of a quarry of free- 
stone was rated for it, & for the land adjacent used 
for depositing the rubbish from the quarry, & the 
sessions confirmed the rate, subject to a case, in 
which it was found that he occupied euch quarry, 
& the method of working it was particularly 
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forma) eniry pursuant to Amseusinont 
Amendment Act, 1016, had been made 
by the sudge, on tho sasemament rofl, 
the matter was stil Filia before 
him, & he should bo directed to stato 
a pew case.—Ite HAMILTON Crry & 
rete (1924), 635 O;. LE. BR. 448~- 
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Sect. 2.—Appeal againat rate: Sub-sects. 6 & 7, A., 
B., C. & D.) 


described, & the question left to this ct. was, 
whether the land & excavation were legally exempt 
from poor rate, this ct. sent back the case, on the 
ground that it was for the sessions to find whether 
it was a mine or not.—R. v. DUNSFORD (1835), 2 
Ad. & EI. 568; 1 Har. & W.93; 4 Nev. & M. K. B. 
349; 2 Nev. & M.M.C. 624; 41. 5. M. C. 593 
11) i. R. 219. 

1404. ---—- Must be conclusive of appeal.|—- 
On an appeal against a poor rate the sessions 
granted an application to enter & respite the 
oe subject to a case for the opinion of the Ct. 
of Q. B.; the reservation at the end of the case 
being, if the ct. should be of opinion that quarter 
sessions ought not to have granted the application, 
the entry of the appeal is to be struck out :— Held: 
the point being raised on an order which did not 
finally dispose of the appeal, the ct. would not 
entertain the case.—-R.o 0. SUTTON COLDFIELD 
OVERSEERS (1874), Tn BR. 9 GQ. BB. 158s) sub nom. 
R. ». LONDON & NORTH Western Ry. Co., 43 
Jad. M,C. 573 sub nom. Rev. SUTTON COLDFIELD, 
R.7. Aston, 29 4.1. 8403 38 3. P. 1685 sub nom. 
LONDON & NORTH WESTERN Ry. Co. v1. SUTTON 
COLDETELD, SAME 2. ASTON, 22 W. R. 324. 
Annotations; Refd. Walsall Overseers +. L. & No W. Ry. 

(1878), 4 App. Cus, 305 Roa. Brindley (1885), 44 1 i. 


4384: RR. Southampton Licensing JJ., . 


: kr op. Cardy, 
(1906) 1K. I. 446. 7 
M. ©. 35, 


entd, fir gy. Curtis (1877), 47 L. J 


1405. Appeal dismissed subject to case—Order 
quashed on certiorari! - Refusal by sessions to quash 
rate---Mandamus.|-- R. 7. Mipprnesex JJ., No. 
1808, ante. 

1406. Nature of proceeding on case stated --- 
oe CLARK v ISHERTON-ANGAR, No. 1344, 
ante. 

1407. Decision on case stated - Appeal to Court 
of Appeal.|—-An appeal will lie to the Ct. of Appeal 
from the decision of the Q. B. Div. upon a case 
dtated under Quarter Sessions Act, 1849 (c. 45), 
8. Il, in an appeal against a poor rate ; for the 
decision of the Q. B. Div. is an order within the 
meaning of Supreme Court of Judicature Act. 
1873 (c. 66), 8. 10.-—- PETERBOROUGH CORPN. tv. 
WILSTHORPE OVERSEERS (1883), 12 Q. B.D. 1; 
68 1..J3.M.06.33 5 500. T2180 5 483. P2378 3 82 
W. RR. 648, GC. A. 3) affg. S.C. sub nom. Prren- 
HG de CORPN. v. STAMFORD Union, 31 W. R. 
P40. 


Annotations: -Consd. West Bromwich School Board r. 
Wert) Bromwich Overseers (1884), 13° Q. B. DD. 929; 
Dewsbury Waterworks Board v. Penistone Union Asamt. 
Com. (1886), 17 Q. B.D. 384.) Apld. Lodge «. Huddersfield 
Corpn., (180811 Q. 0.850. Consd. Kingston Union Assmt. 
Com. t. Metropolitan Water Board, (1926) A. GC. 33. 
Refd. Holborn Union v, Chertecy Union (1885), 15 Q. B.D, 


SUB-SECT. 7.-~-Costs. 
A. In General. 

Sce Quarter Sessions Act, 1849 (c. 45), ss. 4, 5,6. 
See, generally, MAGISTRATES, Vol. X XXIII, pp. 
403-406. 

1408. Jurisdiction to award costs-—Notice of ap- 
peal given—Failure to enter appeal.| ~—If a person 
give notice of his intention to appeal to quarter 
sessions against. a poor rate, but do not enter his 
appeal, the sessions cannot award costs to the other 

arty under Poor Relfef Act, 1743 (c. 38).—R. v. 
eens JJ. (1800), 8 Term Rep. 583; 101 E. R. 


Mentd. R. v. Cottingham (1834), 2 Ad. & El. 250. 


1409. To respondents—Appeal entered & 





Rates AND RatTINec. 


has been entered & abandoned, resps. are entitled 
to costs under Quarter Sessions Act, 1743 (c. 38),, 
s. 4, up to the time of abandonment.—Ez p. 
Ho.tuoway (1831), 1 Dowl. 26. 

Annotations :—Reid. R. v. Long (1841), 1 Gal. & Dav. 367- 

Mentd. Scliwood v. Mount (1841), 1 Q. B. 726. 

1410. .|—Where a party enters 
an appeal against poor rates, which he afterwards 
abandons, the sessions may confirm the rate quoed 
the subject-matter of the appeal, & award costs to 
the resps., to the time of the abandonment ; such 
costs to be taxed by the clerk of the peace ; whose 
act, in ascertaining the costs, is to be deemed the 
act of the sessions, as being adopted by them, & 
embodied in their adjudication.—R. v. NoRFoLK 
JJ. (1831), 9 L. J. O. S. M. C. 73. 

1411. .}— Where an appcal 
against a poor rate is entered, & applt. does not 
appear to support his appeal, the sessions still have 
power to hear the appeal, & make an order for 
reaps.’ costs upon applt.—-hR. v. Essex JJ. (1833), 
1 Dowl. 539. 

Ann tation :- Rela. lt. v. Stamper (1841), 1 Q. B. 119. 

1412. -- ---- --— Appeal struck out & reinstated.} 
---An appeal to quarter sessions was entered after 
Jan. 14, the date fixed by Ord. 5, 1890. On 
Jan. 24 applt. gave to reaps. notice of the abandon- 
ment of the appeal. Resps. gave to applt. no 
notice of their intention to appear as resps. On 
Mar. 26 the appeal was struck out without notice 
to resps. On June 18 resps. moved for a reinstate- 
ment of the appeal, & for an order giving them 
their costs down to the date of abandonment :— 
Held: resps. were entitled to the costs asked for, 
but that the motion should be, in addition, for an 
order that the appeal be entered.— MERCIA ¢. 
LEWISHAM UNION (1801), Ryde, Rat. App. (1891-— 
M3) 1133. 

1413. — - - To appellants—Opposition abandoned 
by respondents after adjournment.)-—Where an 
appeal against a poor rate was entered at the 
Midsummer sessions and respited until the 
Michaelmas sessions, & then further respifed, at 
the instance of applt., till the Hpiphany sessions, 
four days previously to which resps. gave notice 
that they would not oppose the appeal, & the 
appeal was accordingly allowed without opposi- 
tion :-—Held: applt. was entitled to costs as upon 
an appeal which had been heard & determined 
within the meaning of Quarter Sessions Act, 1743 
(ce. 38), 8. £-—-KR. 2. CAWSTON (INHABITANTS) 
(1824), 4 Dow. & Ry. K. B. 415; 2 Dow. & Ry. 
M. C. 269. 


Annotations ;—Folld. Aeop. Holloway (1831), 1 Dowl. 26. 
Apld, Ri. r. Norfolk JJ. (1831), 9 L. J. O. 8S. MLC. 73. 


1414. --—-— Rate abandoned.| — Parish 
officers cannot. abandon a poor rate duly made, 
allowed, & published. Therefore, where an appeal 
had been entered against a poor rate, & the parish 
officers served applt. & the clerk of the peace with 
notice that the rate was abandoned, & before the 
sessions tendered to applt. the amount of his 
assessment, which he had paid, & the sessions 
thereupon refused to hear the appeal, this ct. 
granted a mandamus to enter continuances & hear 
the appeal. But this ct. refused to give costs, 
against the parish officers, of the application for a 
mandamus, & of the writ.—R. v. CAMBRIDGE JJ. 
(1834), 2 Ad. & El. 370; 4 Nev. & M. K. B. 238; 
2 Nev. & M.M.C. 485; 41L.3.M.C.8; llL E.R. 


143. 
Annotations -—Conad. RK. r. Fouch (1841), 2Q. B. 308. Refd, 

R.v. Bristol & Exeter Ry. (1838), 2 Ry. & Can. Cas. 99: 
R. ec. Townstall, R. c. Stayley (1542), 2 Gal. & Dav. 676; 
R. «. Hinchiiff (1847), 2 New Mag. Cas. 106. 


1415, -|—-On an appeal against a 
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abandoned.)— Where an appeal against a poor rate | borough rate, at the Epiphany sessions, the town 


Part VI.—APpPpEALs. 


clerk, who appeared for resps., the town council, 
objected that the appeal ought to have been to an 
earlier sessions ; but the ct. of quarter sessions, on 
inspecting the rate, decided that the appeal was 
properly lodged. The appeal was then adjourned 
to the following Easter sessions, & from thence, 
at the request of resps., to the Midsummer & 
Michaelmas sessions successively. Previous to the 
Michaelmas sessions, the town council abandoned 


applts. proved their notice of appeal & their 
notice to produce the rate, but no one appeared for 
resps., although the town clerk was present. in ct. 
Appits. then moved for their appeal ta be con- 
firmed, with costs. The ct. of quarter sessions 
decided that as there was no proof given of a rate, 
or, at all events, of a legal rate, it) had no juris- 
diction :—Held: the rate was sufficiently before 
the ct. to give it jurisdiction.—R. ». STamrory 
RECORDER (1838), 1 Per. & Day. 72; 1 Will. 
Woll. & H. 657; 8 L.0.M. 0.490; 2.7. P.725; 2 
Jur. 965. 

1416. ——— Against assessment committee-—Not 
appearing on appeal.|--An order was made by 
justices in quarter sessions, on an appeal from an 
assessment committee, for costs against the over- 
seers, the assessment committee, & the parish 
council, together with the guardians of the union, 
nonce of these bodies having appeared at the hearing 
of the appeal at. quarter sessions although notice 
of the same had been served upon them. Union 
Assessment Committee Amendment Act. 1861 
(c. 39), 8. 2, provides that the assessment com- 
mittee of a union with the consent of Che guardians 
of such union, may appear as such resps. to an 
appeal. Union Assessment Committee Amend- 
ment Act, 1X64 (¢. 30). 8. 4, provides that the costs 
which the committee may ineur in consequence of 
becoming resps. to such appeals shal} be paid by 
the guardians :—Held: as the assessment com- 
mittee had not. chosen to appear they could not be 
held liable to pay the costs. - HR. rv. Sarop JI. & 
Woon (1896), 60.0. P2552 5 12 T. 1. R. 26, D.C. 
annotation :-- -Folld. Tt. r. London JJ., -ur yi. St. George's 

Strand & Westininster Unions & Westraiuster Couucil 

Asamt, Com. (1907), 07 L. 'T. 247. 

1417. ——- - To assessment committee Appearing 
without consent of guardians.'-- Where the assess- 
ment committee of a union receive notice of a 
poor rate appeal under Union Assessment Com- 
mittee Amendment Act, 186 (c. 39), 8. 1, they 
have no authority to appear as resps. to the appeal 
unless they obtain the consent of the guardians 
after sending notice to every guardian, as required 
by Union Assessment. Committee Amendment Act, 
1864 (c. 39). 8.2. If they do appear without such 
consent & the appeal is dismissed with costs to the 
resps. they are not entitied to costs, although 
throughout the proceedings they receive notices 
to attend from applits. & are treated by them as 
resps.— WeEsT HAM UNION v. Essex JJ. & LONDON 
Country Couxcin, (1896] A. C. 4483 65 1L. J. M,C. 
231; 75 L. T.3; 60... P. 756, H. Ls affg. S. ©. 
sub nom. R. v. ESSEX JJ., [1895] 1 Q. B. 38, C. A. 


Annotation :— Refd. R. v. London JJ. (1907), 2 Kouet. Tat. 
App. 587. 


B. Reference to Arbitration. 


See, generally, Rating & Valuation Act, 1925 
(c. 90), s. 31 (6) (7); MaoisTraTes, Vol. XAXIT., 
pp. 457, 458, Nos. 1698-1706. 

1418. Award to “‘ other y ’’-—Assessment 
committee appearing for jans—Guardians are 
*‘ other party.’’]—-An assessment committce can- 
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not be sued for any expenses incurred by it when - 
acting in accordance with ita statutory powers, as — 
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it is merely a select. body of the guardians acting 
for & on behalf of the whole board, & the board 
alone has power to administer the funds of the 
union, In 1871 & 1872 certain appeals had been 
brought by pltfs. against rates made upon the 
assessment of their works. The assessment com- 
mittee, in the name of the guardians, appeared as 
reaps. to such appeals. Whilst the appeals wer 


the rate as lity. At the Michael , pending it was agreed between plitfa. & the assess- 
as @ nullity. e Michaelmas sessions ; 


ment committee that the appeals should he re- 
spited, & the valuation settled by arbn. UAn agree- 
ment. to this effect was entered into & signed by 
N., the chairman of the assessment. committee, — 
for & on behalf of the conimiittee,”” of which S. was 
the vice-chairman. ‘The costs of the procecdings 
were Ieft in the discretion of the arbitrator. The 
award was in favour of pltfs.. & the costs were 
ordered to be paid by “the other party.” Pitfs. 
had been compelled. in the first instance, fo pay 
the costs in order to take up the award. They now 
claimed to recover the costs so paid from respective 
defts.:-—-Held:  defts. were not. liable, us) they 
merely acted on behalf of the guardians, who were 
“the other party to the reference, also a refer- 
ence to arbn. did not come within Union Assess- 
ment Committee Nef. PS62 (eo TAS), we 2a. 
LEICESTER WATERWORKS Co, mo NU'PPALL (ES78), 
4Q. BOD. IS: sub nont. LEIckstTien WATERWORKS 
Cove. BARROW UNION ASSESSMENT COMMIETTER & 
NUTTALL & SHEFFIELD, ES TE. 2. Me oC. 4i5 30 
LN. O24: 48. PL 207, 27 WLR. SUE. 

cftonotation ¢-- Refd, Raton v. Basher (E880), 6 Q. B.D, 208. 

1419. Duty of arbitrator to assess amount of 
costs.’- An appeal against a poor rate was, under 
the provisions of Quarter Sessions Net, PHA (. 45), 
s. 13, referred to arbn., the arbitrator to have Che 
samme diseretion & powers as to costa as the et. of 
quarter sessions possessed. Phe arbitrator made 
lus award, & ordered that applis. should, within 
one month, pay resps. ther costs of Che appeal & 
the reference: eld: the arbitrator should 
fhirugelf tave ascertained Che announ€ of casts, & 
the award was bad for this reason, & was referred 
back to the arhifrator, Chirk of. KINHROOK 
PAaRIsH OFFICERS (8852), 20 ET. OOS. Dba g 17 
da f. 2H. 

1420. - ~ Where an appeal against a poor 
rate was referred at the trial, with power to thi 
arbitrator over the costs, & the award directod 
applt. to pay the costs, but did not ascertain the 
amount: & resps. obtained a rule to refer the 
award back to be amended by ascertaining Che 
amount of costs; the arbitrator is justified in 
refusing to rehear the whole case, HeNtT ERY a 
BINBROOKE (CHURCHWARDENS) (L855). 1 F. & TS, 
787; LC. 2.4265 20 ET OOS. as 17 Jur, 
S71; PT WOR. 805; 975. P d6. 2085 TTA eK. 
Gls; sub nom. burp. HUNTLEY, vo $A GaP 
277; xubscqurnt proceedings, aub vee as 
Hunrusy (1854), 8B. & BL V7, 

Reference silent as to costs.; Sre MAGISTRATES, 
Vol XXXILL. p. 457, Nos. P70, brug. 

Taxation out of sessions. Srceo MAGISTRATES, 
Vol. XXXII, p. 458, No. 1764. 


CC". Taxation, 


1421. Taxation must be In sessions.: Rt. ov. 
WARGRAVE (1805),2 Nolan's Laws of the Poor, 


hed. 574,n. 
ae :~-Reld. Scllwood e. Mount, (1441), 2 QB. 726. 
-- , -~ See, generally, Maaisrrates, Vol, 
XXXILL., pp. 405, 406, Nos. 1167-1167. 


D. Enforcement af Payment. 
1422. By mandamus... K.v. DELAFossE (1851), 
15 J. P. Jo. 352. 
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Sect. 2.—Appeal against rate: Sub-sect.7, D. Part 


Vil. Sect. 1: Sub-sects. 1, 2,3 & "4. Sects. 
2 & 3. 
1423. ---.) - Where the quarter sessions make 


an order giving successful applt. his costs, the 
course pointed out by Summary Jurisdiction Act, 
1848 (c. 43), 5. 27, & Quarter Sessions Act, 1849 
(c. 45), s. 5, must be pursued, although resps., 
public comrs., say they have no funds out of which 
to pay the costs, & that they dispute the validity 
of the order. Where, therefore, there was an 
appeal against a rate made by comrs. under a 
town’s iraprovement Act, & applt. succeeded, & 
the sessions made an order for his costs, which 
reaps. declined to pay, stating that they had no 
funds out of which to pay them, & that they 
should dispute the validity of the order, & no steps 
were taken under the above sects., but applt. 
applied to this ct. for a rule for a mandamus com- 
manding resps. to make a rate for the payment of 
such costs; the rule was refused.—-AUSTIN 0. 
oe “NEXT: SITTINGBOURNE Comra, (1865), 29 
oF eo e 76 ), 


RATES AND RaTING. 


1424. By issuing execution.|—An order of ses- 
sions dismissing an appeal against a poor rate, & 
ordering costs to be paid by applt. to resp., is 
valid & may be enforced by removing it into this 
ct., & issuing execution thereon under Quarter 
Sessions Act, 1849 (c. 45), 8.18; for that Act does 
not take away the jurisdiction given by Poor Relief 
Act, 1743 (c. 38), s. 4, to order costs on an appeal 
from a poor rate, but gives an additional remedy 
for enforcing such an order. 

Semble: that in cases in which jurisdiction to 
order costs on appeal is given only by Quarter 
Sessions Act, 1849 (c. 45), s. 5, the order may be 
enforced under Quarter Seasione Act, 1849 (c. 45), 
s. 18, if the order be in other respects valid.—R. v. 
HUNTLEY (1854), 3B. & B. 172; 2C. L. R. 246; 
23 1. J5.M. C. 106; 22 L. T. O. S. 273; 18 Jur. 
745; 118 E.R. 1105 ; sub nom. Ex p. "HUNTLY, 
18 J. P. 520. 


Annotations :—Reld. I. v. Ely JJ. 
V. Matthows Ase), ‘ B. & 8. 440. 


By action-—-Effect of Poor Law (Payment of 
Debts) Act, 1859 (c. 49), s. 1.]—See Poor Law, 
Vol. XXXVII., p. 207, No. 47. 


1855), 20 J. P.116; Gay 


Part Vil.——Collection of Rate. 


Sror. 1.---COLLECTORS. 
Sun-sectT. 1. -- APPOINTMENT. 


See Rating & Valuation Act, 1925 (c. 00), ss. 1 


(2), 48 (2). 

425. Appointment by guardians—In pursuance 
of order of commissioners.| -—The poor law comrs. 
have not power, under Municipal Corporations 
Act, 1835 (c. 76), 8. 25, to call on the guardians of 
& union to appoint a collector for a aed eh va 
parish of the union, the parish having a collector 

rfp ea aks by virtue of its own local Act, until 

e union is mado perfect for the purpose of rating. 
—R. v. Poor LAw Comns., Re STRAND UNION 


eee 09 Ad. & Kl. 901; 3 J. P. 88; 112 KB. XK. 
1455 
Annotations : d. . 2. Poor Law Comra., Re Cambridge 


ae (Lion a ry thd. & Wl. O11. Reld. R. ov. Cirocne 
1426. ----- —- - Liability of guardians to pay 
collector’s salary.|—Guardians of the poor are not 
liable to pay the salary of a collector of poor rate 
appointed by them in pursuance of an order of 
the poor law comrs.-—-SMART tv. WEST IAM UNION 
(1866), 11 Exeh. 867; 2561. J. Ex. 210; 20 1. T. 
0.8. 285; 20 J. P. 696; 4 W. RR. 801; 156 E.R. 
1084, Ex. Ch. : affg. (1855), 10 Wxch. 807. 
Annotations : Gon Re Poor Law Officers Employment 
(1013), 6 BL W.C. "CL N.128, Mentd. Henderson v. Ae 
tralian Royal Mail Steam Navigation Co. cS 4) 24 L. J 
Q. 1.322: Hunt vr. Wimbledon L. B. Ui8 oe eae be D. 
208; Young ». Royal Leamington Spa Co 88), 
App. Cus. 817; Lawford v. Billericay t. Cot g03) i K. n 


Necessity for een -- See Corporations, Vol. 
XITI., p. $82, No. 11 
Power of poor iow auinesity to direct appoint- 


Hiei VI. SECT. 1, SUB-SECT. Le 
l. Appointment local authority 
~-Spectal al apporntment to collect past 


OLOCOMD vo. SHAW 
iden, FC. 99 v. ‘Sn $.—OAN. 


707; 20. W. ON, 
418.—CAN. 


0. ~--- By resolidion—t TOW. Me 
FOSTER 1. RENO Nee 170 g | 
3a ry oO. 


ment of collector.|—See Poow Law, Vol. XXXVITI., 
p. 210, No. 68. 


Sun-secr. 2.—SeEcurRI’vy FOR PERFORMANCE 
OF DUTIES. 


1427. Action on bond—Legality of rate.}— Deft. 
on bond by the treasurer appointed by comrs. 
acting under a local lighting & paving Act, against 
a collector of rates & his surcties. Defendanta 
craved oyer of the bond & condition, which 
recited (inter alia) that H., one of defts., had 
been appointed collector of the rates due & 
payable under & by virtue of the Act, & had been 
called upon to give security for the due perform- 
ance of the office; & the condition was (inter 
alia), for the collection of all such rates as H. 
should be directed to demand & obtain by virtue 
of his office, & for delivering a true account of & 
paying to the treasurer of the comrs., all moneys 
xy him received by virtue & for the purposes of 
the Act. Defts. then pleaded, so far as related 
to that part of the condition, that ‘‘ during the 
continuance of the appointment: no rate was made 
or in any way existed which he, H., could legally 
or according to law collect or get in, or could 
legally or according to law demand or obtain by 
virtue of his office, & that he did not at any time 
during the continuance of his appointment, 
legally receive any money by virtue or for the 
purposes of the Act or relative to the collector- 
ae of the rates :—Held : the plea would have been 
on special demurrer, if the objection had been 
satceee tly pointed out, for attempting to raise 


directs payment b 


inatalments. }— BaBy 
v. DREW (1849), 


U.C. R. 556.—CAN. 
~——— Ron fide attempt 
to rollert.}—Naas UNION tc. COOPER 
(1886), 18 L. R. Ie, 2423.—IR. 


?.-=-— 





PART VII. SECT. 1, SUB-SECT. 2. 

poetics meeting ~~ 4d- : t. pos by collecor—How m- 
diltonal a3 appointment by seasiona when p. Breach of bond—What amounts we} -Jepp vw. ReaD agen 6 

confirming l— Ke pp. | llo-—-Failure to pay over arrears collected P. 36 
Hawa ( up (18% tes dod 175.—CAN. | — here authority to for current of ourety—By extension 
meccasity for ' year only. Nay ter 0. SHAVER (1841), 0 ‘ae for FAR extanaion of 
dotaraiion of 1 men Tees 1U. C. R. 188.—CAN. me for making the collection with- 
(1889) 17 Oeste, Lg es 2. Wine Beda: Gat the: pemette coment a 


Part VII.-- CoLtection or Rater. 


an issue of law, & for not showing positively, 


either that no rate was made. or in what the | 


alleged illegality consisted.—WEBB v. JAMES 

(1840), 7 M. & W. 279; 9 Dowl. 314: H. & W. 

89 ’ 10 L. J. Ex. 89 : 151 EF. R. 771. 

Annotations :—Reld. Kepp r. Wiggett (1850), 10 ©. B. 35; 
Wletcher (1660), 12 Jur N, 5. 200s Darien Cael & 
Fowler (1889), 52 Q. B. D, 394. v5 urhan: Corpn. t. 


What averments necessary—Receipt of 
money to be accounted for.}—Sce Bonnps, Vol. 
VII., pp. 243, 244, Nos. 868-870. 

—— -—-— Appointment & acceptance of office.}— 
See Bonps, Vol. VII., pp. 244, No. 870. 

Fidelity guarantees, generally, see GUANANTER, 
Vol. XXVI., Dp. 81-83, 108, 159-161, 1065-170, 
172-173, 188-190, 213-215, Nos. 573-586, 755- 
757, 1206-1210, 1247-1277, 12094-1305, 1148- 
1465, 1685-1695. ; 
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Sus-sect. 3.—RaAtTeE Books. 


1428. Right to possession—When necessary for 
collection.|—Where it appeared that the poor 
rate collector could not collect. the rates without 
having the rate books in his possession, & that 
it had been usual for the overseers of the parish 
to deliver the rate books to him for such purpose, 
& that there was no legal impediment to their 
delivery to him :—-Held : he was entitled to have 
the temporary possession of them for such purpose 
as against the overseers.—R. ¢. CHRISTCHURCH 
OVERSEERS (1857), 7 FE. & B. 4005 27 1. 4. MLC. 
23; 29 L. 1. O.8S. 3283 21.5. P.583 3; 3 Jur. NOS. 
1074; SW. RR. 75535 119. R. 12099, Kx. Ch. 

1429. -—-- After retirement.) --(1) A. was ap- 
pointed collector of rates by overseers, & entered 
into the usual bond to account with them & their 
successors in office. Le accounted, whether satis- 
factorily or not was a question in dispute, & 
retired from the collectorship. Subsequent to 
his retirement, pitfs. were appointed averscers, 
& filed a bill praying an account against A.: 


Held: although no statutory enactment existed, | 


transferring the benefit of the bond to plitfs., that 
A. was, upon general principle, accountable to 


pltfs., & a decree was made for an account accord= | 


ingly, with a direction not to disturb any settled 

account, & with liberty for pltfs. to surcharge 

& falsify. 
(2) A retired collector of rates cannot retain 
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1430. Right to access—-For purposes of account. ] 

- SELLAR v. GRIFFIN, No. 1424), ante. 
(| 1481. Non-delivery up of rate book—Continuing 
| offence—Summary Jurisdiction Act, 1848 (¢. 43), 
| S. 11.]-—-M.. a collector, under a Jocal board of 
health, was) summoned before justices under 
Public Health Act, IS48 (ce. 68), 8. 89, for not 
delivering up, after five days’ notice to do so, a 
certain cash book containing ontrics of receipts 
of rates collected by him, The notice was dated 
& served Feb. 2, 1865, & the book not. being 
delivered, the summons was served in Mar. 1867, 
& the justices committed M. until he delivered up 
| the book: —Held: the offence being a continuing 


| 


offence, the limitation of time in Sunmary Juris- 

diction Act, 1848 (¢. 13). 8. 11, was not applicable. 

--MAYER v. HAnping (1867), 17 LL. T. 1405) aud 

nom. MEYER tv. HAanpiInag, 32 0, PP. 42t. 

Annotations :-- Mentd. Jarrow L. RK. er. Kennedy (sia), 35 
J.P. 2483 Pe Monmouthshire J... Au p. Willams (2890), 
7 TOL. R. 28: Chepstow Gas & Coke Consumers Ca, 1 
oo hare Klectrie Light & Power Co. clued, Th bed. 
u. 33. 28, 


—— 


SUB-SECT. 4.0 -LIABILITIES, 
1432. Liability to account -To successors in 


office -- Account given to predecessors.’ Smi.ak 
vy. GRIFFIN, No. 1420, anile. 
Criminal Hability Embezzlement.) See (Cnrim- 


INAL LAW, Volo XV. p. 926, Nos. 10,2028 -10,205. 
Falsification of accounts.} ~Scee CRriMINAt 
Law, Vol. NV. pp. O80, Gat, No. Laud, 


Srcr. 2. -PERIOD OF RATE. 
See, now, Rating A Valuation Aet, P025 (¢. 90), 
ow. A, 
| 1433. Period of occupation immaterial Occupa- 
| tion commenced immediately before ma ing of 
J 
i 


| 
| 
| 
| 
| 
| 
: 


rates Roo. Tempesr. rere. J. & Currs, Aa 
je TOWNEND (PSUS), D4 POR. DD 
een on + - Consd. Cheney or, Tallowin, [19adp 2 KOR. 
] we 
1434. Meaning of ‘* retrospective *’ rate.) fe 
i Jonks, Aur. SALFORD Coren, or. Orrician Re- 
CEIVER (hYER), B35 be PR. do. Zia. 
Change of occupation . During currency of rate -- 


— 


‘ Liability for proportionate amount.!- See Dis- 
TRESS, Vol. AVIDL. pp. 40%, 402, Nox, t418, 
428. 


the rate-books ; though, for purposes of account, . 


SELLA @. 
Ch. 6; 
11 


he is entitled to free access to them. 
GRIFFIN (1463), 32 Beav. 54250 35 1. J. 
81. T. 230; 274. P. 310; 9 Jur, N.S. 692 | 
W. R. 5838; 65 E.R. 205. 


a RE ee 


discharge him, that being expressly 


allowed, & his liability retained by | finance 


Sect. 3. - ARRANGEMENT OF DISTRICTS. 
1435. Division of districts -Under Public Health 
Act, 1875 (c. 55).| - 1... was owner of a dry dock 


testator, having been appolited by the | fion ahll cotetent.) Giancow Po1ick 
committer 


district | Coma. or. Donan (CEK94), 26° 20 COL, of 


of 


i 
i 
1 Pe Ps | » y Amos e, , eo ¢ 
% Vict. c. 21.—Warrrny TowssHim © council to collect the wild band tax: - > See. 885 DD eb R747; 2 TP. 
Coins. v. HARRinON (185%), 18 U. C. R. ; Held: bis representatives wore Hable | 69. SCOT. 
603, 606.—-CAN. f to the council for money recelved by h. For art of bailiff.) A collector 
i their anthority A& uot paid over. ‘oof taxes is responsible for the acta af 
b. —--— Hy non-disclosure of loss | pixcotx, WEEEAND & HALDIMAND | hia bailiff holding Inn) authority by 
of confidence in_collector.)-——MYAFORD 1 yenrery, Gounet. or. Tirompwox ° , : 
1 MCNICIVAL NCL warrnut frou hiro 60 to act, & an action 


Town t. Lac (1896), 20 O. R42, 41. 
—CAN. 


of 
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1428 i. Right fo posecssion—When U. GC. i. 94.-- CA 


ae Re eee es et 


(18523, REE. bs. 

e. For failure to collect rate —Whether 
collector 
CHARLESWORTH 7. 
N. action for the ordering of the exeon- 


CAN. will lhe agrabnat thera De . Connerr 


‘oy, JOWNNHTON CLB6S), 11 fh. 317. 
. thatrainabte, }--- CAN. 
Wakp (1K7)), 31 k. For erceution of tar deed.}- An 


for _ collection.}~—-TRENTON f. -- - Imperative adatutory require- | tion & delivery of @ tax deed should 
TOWN CNICIPAL CORPN. |v. DYER | ment as to delivery of roll- -Fatlure ta he brought against the tax collector 
(1895), 24 S.C. R. 474.—CAN. deliver —-Whrther a defence.) —-Tho pro- , & not azul the mannitol pality. ae 
Owner. book--Property 0 vision in Ontario ment Act, STOLLE 1. IKAION UNICIPALITY 
patie ci 'y- of ie JaRRARD ake3y a. 120, aa to delivery of the rollto the | (BR. C.), [1017) 1 W. W. 8. 1388.-- 
40. R. 265; affd., 20C. L. J. N. 8. | collector Is finperative, & its non- | CAN. 
145.—CAN. delivery ia a sufficient answer to a ' 4 Phere collector anes! aff Ce) 
) fr 
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ad. For sums not over — IAa- 
bility of erecutors of collector.}—The 


jt. Dyer (1895), 24 


eult against the collector for failure 
to collect the taxcu.- -TResrox Town 


-—— Where poasttility of collec. 


-- BAKER vo. RANNKY ( 
228,---CAN. 

m. Collection by conatable,}—P1 nro 
Saw (1868), 7 N. 8. 2. 362.—CAN. 


B.C. R. 474.--CAN. Pe 


ee ee 
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Sect. 3.—Arrangement of diatricls. 
VIII. Sect. 1.] 


which, in 1889, was included in the borough of N. 
It was 1$ miles from the nearest highway, & 3 
miles from any drainage, lighting, or paving. A 
general district rate on L. being made, & the 
district not having been divided under above Act, 
s 211 :—Held: (1) the written demand of rate 
was sufficiently served by being delivered at L.’s 
chief place of business, though it was not part of 
the premises rated, & the notice was not proved 
to be served personally on L.; (2) the mere fact 
that the dock was 3 miles from any paving, light- 
ing, or drainage was no sufficient cause for non- 
payment within above Act, s. 256. 

(3) The power... to divide the district was 
given by above Act, s. 211, & the sanitary authority 
did not divide this district. That, however, Is a 
matter often requiring a great exercise of dis- 
cretion on the part of a representative body like 
the Jocal board (BRUCE, J.).-- NEWPORT CORPN. 
v. LANG (1892), 57 J. DP. 199, 7). C. 


Annotation :- As to (1) Apprvd. Kt. ». Braithwaite, [1018] 2 
K. B. 310. * P 


1436. Union of parishes-—-Under City of London 
(Union of Parishes) Act, 1907 (c. cxl).|— By City 
of London (Union of Parishes) Act, 1907 (ec. ex)), 
certain parishes, among them St. Andrew, Yolborn, 
are, except for certain specified purposes, formed 
into one, of which the common council of the City 
ure to be overseers :—Held : the common council 
are not thereby constituted overseers for the City 
liberty of St. Andrew, Holborn, within 4 Geo. 4, 
c. exvili, 50 as to be constituent members of the 
commission appointed under that Act, charged 
with the duty of paying to the rector of St. Andrew, 
Holborn, an annual sum in Jicu of tithes & dues. 
The churchwarden & the cleeted comra. under 
4 Geo. 4, ¢ exviii, have all the powers of comrs. 
under that Act. City of London (Union of 
Parishes) Act, 1907 (e. ext), 4. 25, relates only to 
the mode of collection of rates to ensure economy. 
~-WAQSTAFF », LONDON (Crty) COMMON COUNCIL 
(1008), O07. T. 7013 725. P2477; 25 Tod. R.13 
71.40.48. 69. 


Sect. 4 Part 


Scr. 4.--ACCOUNTS OF COLLECTION. 


See, now, Rating & Valuation Act, 1925 (c. 90), 
as. 63-50, 58; Rate Accounts Orders, 1926, 
Statutory Rules & Orders, 1926, Nos. 126, 1178. 

1437. What charges may be made—-Charges held 
reasonable by sessions.|—(1) A parishioner, rated 
only in one of three rates made during a particular 
yoar, but afterwards continuing to be a regular 
rated inhabitant, is entitled to appeal against the 
accounts of the overseers for the whole of that year, 
& may object to the allowance of charges for the 
making & collecting of those rates, to which he 
was not himself assessed. 

(2) An overseer cannot charge the parish with 
a sun bond fide paid by him to other persons for 
making a poor rate. 

(3) Nor can he charge a sum so paid for making 
two divisions of the same. 

(4) Nor, a sum paid for making a copy for 
collectors. 


(5) Nor, a sum paid to an accountant for | AXAXXVIL., p. 2L7, Nos. 123-125. 


os Combai ON) emcee oe vomon te ome ef 7 


PART VII. SECT. 4. 


n. Right to account—Account of rates 
separate from expenditure.}—BRIsBaANEK | Teepect of 
CouNotL v. A.-G. OF QUEENSLAND 


OIrry 
(1906), 4 C. L. R. 341.—AUS. 


0. Losses in collection — Provision 
for.}—-Quarre: whother a township 
council] ts at liberty to provide for 


p. Duty to keep 
of certain rates.) —The 
quiring certain rates to bo 


| 


— -_—_— 
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separate accounts 


RAtTes AND RATING. 


examining, making up, & entering the accounts 
of the year, & list of defaulters. 

(6) Nor, a poundage paid to persons employed 
in collecting the rates. 

(7) Although it is found by the sessions that 
the charges are fair & reasonable, & that the 
overseers required assistance. 

(8) Nor can a vestry, even though all the then 
rated inhabitants be present, authorise the over- 
seers to charge the parish with such expenses.— 
Ri. »v. Gwver (1834), 2 Ad. & El. 2186; 4 Nev. & 
M. K. B. 158; 2 Nev. & M. M. C. 448; 4 1L. J. 
M.C. 39; 111 E. H. 84. 


Annotations :—Generally, Refd. R. v. Johnson (1836), 2 
Har. & W. 201; R. 1. Street (1852), 18 Q. B. 682. 


1488. —-— Sums pald to other persons—Bonaé 
fide payment for making rate.|—lht. v. GwYEk, 
No. 1437, ante. 


1469. ——-- —-—- For dividing rate)J—R. 1. 
Gwvrr, No. 1437, ante. 
440. - — - For making copy of rates for 





collectors.|—R. »v. GwyEr, No. 1437, ante. 

1441. ---—- -—--- Payment to accountant —For 
audit.|—-R. v. Gwven, No. 1437, ante. 

1442, --—- ~ Payment to collectors.'|—R. v. 
Gwyerr, No. 1487, ante. 

1443. —~- Costs of appeal.|—Where overseers 
have made a rate which is appealed against, they 
are not at all events entitled to charge the costs 
of such appeal in their account with the parish. 
For, although they cannot abandon such rate so 
as to determine its existence, they need not incur 
expense in contesting an appeal, if the rate be 
indefensible. 

Where oversecrs had contested such an appeal 
at sessions & failed, & had charged the costs in 
their account, which costs were disallowed by the 
justices in special sessions held under 50 Geo. 3, 
ec. 49,8. 3, & quarter sessions on appeal confirmed 
their order: -Held: the special sessions had a 
discretionary authority to disallow the costs, & 
acted rightly. —R. v. Foucu (1841), 2 Q. B. 308 ; 
Gal. & Dav. 585; 111. 5. M.C. 1; 14 E.R. 
21. 

Annotation : —Distd. R. r. Street (1852), 16 Jur. 1085. 

1444, —~- —- -.]—The auditor of the accounts 
of overseers disallowed a sum which was part of 
the costs of defending an appeal by a railway co. 
against a poor rate to which the co. were assessed, 
& stated the following reasons for his disallowance : 
Firat, that the overseers ought, prior to incurring 
those expenses, to have summoned a vestry & 
taken the opinion of the inhabitants as to th 
propriety of doing so. Secondly, that after 
quarter sessions had reduced the assessment, 
subject to a case, the overscers ought to have 
summoned a vestry & taken the opinion of the 
inhabitants on the propriety of proceeding with 
the case. On the bringing up of the disallowance 
of the auditor, under Poor Law Amendment Act, 
ISft (c. 1OL), 8. 35:-——-Held: the overseers having 
acted bond fide, & not improvidently, both in 
contesting the appeal & in abandoning the case 
reserved, the disallowance was wrong.—R. v. 
STREET (1852), 18 Q. BK. 682; 22 L. J. M. C. 29; 
I9L. T. 0.8. 165; 165. P. 3503 16 Jur. 1085 ; 
lls E.R. 258. 

- Form of notice.|—See Poor Law, Vol. 
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abatements & losses which may occur ' on the collector's roll is directory itt 
in the collection of the county rate in . 
of personal 
v. ST. VINCENT (1867), 13 Gr. 512.— 
CAN. 


—CooKk vt. Jones (1870), 17 Gr. 48 
CAN. 


ee 


q. Statutory rs hela aire dR pena 
directory or imperalive.}—The provisions 
of Ontario Assesament Act, 1887, 8. 135, 
are imperative.—Toronto Crry_t. 
Caston (1900), 30 S. C. R. 390.—CAN. 


roperty.— GRIER | 
| 


rovision re- 
ept separato 


Part VIII.~-Recovery or Rartx. 


1445. Appeal against accounts—Accounts for 
whole year—Ratepayer not rated to all rates in the 
year.|——R. v. GwYeErR, No. 1437, ante. 

Examination of accounts-—Whe 
bined.]—-See Poor Law, Vol. XXXVI, p. 202, 


Nos. 5, 6. 
14468. 





J.P. 354; 3 Jur. 556. 


1447. ---—- ---- Whether special sessions per- 
missible.}—~A writ of mandamus had been issued to 


——- Jurisdiction of justices—Mandamus.” 
— Where justices are required by rated inhabitants. 
under the 50 Geo. 3. ¢. 49, s. 1, to examine the 
accounts of parish officers, they ought to do so: 
& if they fail therein, without showing a valid 
reason, the ct. will compel them by mandamus.-— 
R. v. TILL, ETC., CAMBRIDGESHIRE JJ. (1839), 3 


re parishes com- 


re ee 


Semble ¢ 


sessions & the 
was held suflicient. 

justices have jurisdiction to examine 
& allow such accounts at a special sessions held 
after the number of days mentioned in’ Poor 
Relief Act, 1843 (6. 38) - Ror Baroxr (810), 0 
lL. J. M. CL Os; 
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justices to examine & allow overseers’ accounts ; 
the justices, pending the rule & before cause shown, 
called a special sessions for that purpose, & served 
prosecutors of the writ with notice of such sessions. 
Prosceutors attended, but protested against. the 
mecting as egal, & not heing within the number 
of days limited by Poor Relief Aet, 1743 (ve. &S), 
nor an adjournment from any such sessions. 
return to the writ. setting out the holding of this 
above-mentioned 


A 


cireumstances, 


4J. 2. 428. 


Part VIII.- Recovery of Rate. 


SiecT. 1.—- IN GENERAL. 
See Rating & Valuation Act, 1925 (c. 90), 


ss. 56, 68. 


1448. Seizure of goods of ratepayer— Duty of 
sheriff to pay rates---Local Act.!— A. sheriff seized | 


PART VIII. SECT. 1. 


r. By action —- In superior courl 
—Aclion by collectar.j—-A township 
eollector may sue for the anouut of 
an assessment for common schools, 
under 4 & 5 Viet. ¢ 38, in a distsion 
ct. — MCGREGOR vr. Wark (1535), 1 


U. Cc. 1. 15. —CAN. 
tome] BEART CORPN. tS 
Murrry (1858), 10 Ir. Jur. 439. OR. 

a. — ~ Instead of warrant.|— Te 
Moore SCHOOL TRUSTEES ro MecRvk 
(1845), 122 UL. i. 325. CAN. 

b. ~—~- 8 for debt -Lamitation af 
action,)--An actlon for the recovery 
of taxes under Assesstient Aet (Man. 
_ 44, fs an action for debt upon the 
statute; 21 Jac. 2. oe. 16, does not 
apply to it &. therefore, the right of 
action is not barred by a lapse of sis 
years.-- PIPESTONE vt. LUN TER C1496), 
3ZW.L. R. G14: OW. We. dbo. - 
CA cf 

c. —--—.] Speelal assessnicnts 
finposed by virtue of the Local Gov- 
ernment Aet may be recovered tn an 
action as a debt to the corporation. 
-——PELLY tv. CHILLiwacnk Conpn., [EGI7] 
1W. W. RR. 2083 23 B.C. Re oF. - 
CAN. 


Pte te oe 


d. pm Mrevcine War 
Crry or. Howson, ('20) 2 We. We i, 
810: 538 .D. L. BR. 268: 15 Alta. L. kt. 
508. —CAN. 


e. -~ -~. Ao rural oo munici- 
pality Incorporated under Rural Muanici- 
pality Act, 1911-1912 (Alta.), c. 3, Ix 
empowered to recover by suit ached! 
taxes, cducational taxes & hall insur- 
ance taxes.--Makovis tv. Harnpwick 
BROTHERS (Alta.) (1216), 34 W. L. RK. 
852; 10 W. W. It. 1226.-—CAN. 

f. Warrant for collection — Juris- 
dichion.J}—GtLiLirs r. Woop (18586), 15 
U. Cc. R. 357.—-CAN. 

g. Penally for non-payment —l’cr- 
cent added to gum duej.-—-ScHULTz 
vt. WINNIPEG CORPN. (1884), G Alun. 
L. R. 35.—CAN. 

h. ———-,J-——- LYNCH t. CANADA 
NORTH-WrEAT LAND Co., SUUTH DUF- 
FERIN t. MORDEN, GIBBING t. BAKBAK 
(1891), 19 8. C R. 204.—CAN. 

k. Remission of tares—TPower to 
remti.J—-Neither the Ct. of Hevision 
of a municipality, nor the judge of the 
Cty. Ct. upon appeal, bags tion 
to remit or reduce taxes which have 
been paid--tbe authority to remit or 


ea ee 





— 


PO ee ee ees 
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ee 


nee 


rate under 


reduce is contined ta * taxes due,’' 
TAYLOR t CITY OF GUELPH (EYES), 
O. 1. R. 3s: 389° LL. dbo, 
OG. W. N. 168. CAN. 

1. elo Under Puble Uaii- 
ties GAet, I9EG, on. AGO, an amended 
P08, where oa town has ptatutors 
authority dtself to compromidae, the 
Publle CoiliGes Board has jJartsdidetion 
to direet # canpromiiae or reduction 
of arreare of tacen notwithstandiog 
the ovauadedpuadity sk orefusad Ce aggre 
fo Atuy cotupromiise., Stany PLAN 
Town oe, CANADIAN NORFHERN TOVN 
PRopertina Co., PEylay 2 We. Wood. 
Hn2; 42 Yn $. Ee. 4885 95 Alta. 

CAN. 


LB. 1. 388, 

m. - .) DomMen ov. Came 
Town Towne Cocnem CPes6), 4 8.65% 
w40. S. AF. 

n. Tar sale - Who oinny bay - - 
Martgagec.)  SCHOLFIEBLD ¢. DICK ENRON 
(1X65), 10 Gr. Yv6o. CAN. 

O.-- - Treasurcr | The county 
treaster ds potoat Tberty te berogsse 
® puretuaser. Hive CAMEIION (ISGA), Td 
(a2. 612 CAN. 


1 
UD 


po: -)o Mooney, 
Saran (bay, 07 O08 640. CAN. 

q-. -- Township —elerh.j) - 
The purchase under a tax sate by the 
township elerk., dis a voldadde tranny 


vetion. DBeceeroor. POUNKON CLMA2}, 
a2. 2° 30d. CAN. 
aa. Chiener of lund aold.} 


There daoue oblgeetion to the prior 
owner of the Taued buydog d€ at w tax 
gale resulting from das awn fafiure to 
Jay the faxes. sarki or. WIS bot 
CoRPN. (1994), 7 08. WON. 3755 32 
Oo. LL. $0. eed ; 220). hh. hi. 408, ~CAN. 
Pies ~- - Unauthorised purchase 
by moaierpal offiter,; CRANAM T. ST. 
Bonirace (iygey, 82 bo LL. HAST], - 
CAN. 

ce. Time for--Tarea ducoon 
lands of non-rondacnta.) ~The taxes due 
on Jands of non-residents caunat be 
sued for ay a debt until they have been 
tive years in arresr, & until then cannot. 
be rea}ised by a sale of the lands. --- 
Benitis Town cv. GRANGE (1208), 3 
Cc. P. 201. CAN. 


ween 


dd. -- .j- Bett nr. McLras 
(1868), 18 C. P. 416.—CAN. 

ae. --—---- Onus of proof.) —- 
S@revensos ©. TRAYNOR (1486), 12 
O. HK. 04. —CAN. 

ff. -——--- What may be sold—Land 


ea + 


Seen coe 


| 


ee et ee oe a eee 


under a fi. fa. the goods of a judgment debtor who 
was liable to pay to the vestry, as the rating 
authority of the parish, a certain rate made up 
of a poor rate by virtue of the local Act & a general 


Metropolis Manapement Act, 1855 
of non-residents.) Mekay ove TAM. 
BERGER (INTO), SeUL Cc. Ro, CAN, 


KE. - - Jeathoay lanes. 
ern ee Assessment Act, PSOu, oe, SO COL), 
the Innds of radiwiuve aifighé be ald for 
non-pavient of faves, Sse. Mab. 
panne Ry. Cow CUS, 4 GO. a. aM. 
CAN. 


hh. Crown lands  Jruterent 
of Crown as mortgagee.) ‘The Intorest 
af the Crown ae mteew. &  trusteo 


eannot be sold for arrears of (axe, 
Loar Coun ry of Waicpveron CEASt), 

LT OLR, Go: £7 A. RL 421. CAN. 
kh J Ke Aptis 


C1thE Segoe, Dh tte 
Tere dE. 0 250. - CAN. 

H Appleation of aurplusa pro- 
ereds  Raght of mortyayeer | tie Wain 
NO Cupastendes C2607), 2b Man. I. dt 
LO. - CAN. 

mm. Which authoritics may well, | 

fell: wetting astde the tana deed, 


there was no oauthorify te hold the 
tux anle, ma the Assessment Ack dot 
not apply fo miundetpalitiesn, - MeL 
r. WATKRAAN (1003), FO Db Oo Wt. 
42. CAN. 

nn. - Action for purchase umdaecy 

VMatntatnable by treaaurer or sia hig Fe 

Jarvis re. CAYLEY (1800) PLULOU TK. 
2*2. CAN. 

00. - Confirmation of wate  liy 
liar deed Wight: of purchasr.|  Avar- 
roe ve. Spreng CPS, ob OM. Odd, 

CAN. 
pp. A ; .}) Thaw 
eON rr. Matar M TE. Mahin & MOeOnKA 
(1900), do On WW. Et. 20. CAN. 

aq. 7 ps Meagan. 
NKELL ot. Brarry, . W, CPYOR) AL a. 
66; 77d 'O. 240 FPO, Wks 
Hapoust A € K2 CAN, 
rr. . finrer ta ercoeute 
deed Where wtatule authorising sale 
reguuled after sate.) Invant co. fie 
(1863), 23 000 1 46, - CAN. 

tt. - = Lime for grant- 
tng.i -McDONALIOe. MCDONELLE (1865), 
g4Ula. 1. 424. -CAN. 


~~ oe 


i a is ~— Filing Kt 
Prwewn Agent Tax Sales (1409), 4 
Terr. L. BR. 148.) CAN. 

AE alae -~--— Sufficiency of 
deacrighion of lands sold.) --Meinrtyre 
vt. GREAT WRATERS Hy. Co. (14959), 17 
{*. C. Rr. 11n., a CAN. 


KX. ~~ - 


-_~ 


cote? «AUSTIN 


622 


Sect. 1.—In general.] 
(c. 120). 





v. ARMTIONG (1877), 28 © BP. 47. 
b. ——— ---— —--— ~-~-—.]--Scorr v. 
irae (1889), 18 O. Kt. il CAN. 
wane a eee ~~~. ] Ite Gon 
on (1901), 7 7 Terr. Ia. n. 134. —~CAN. 
d.--——- ——~.] — Do- 
MANISKY 1. a etigregh (1921), 62 
me L. lt. 524 , 55 N. S. K. ] -— CAN. 
ane Officers to exe- 
eile. }—~The proper officers to cxecute 
the deed of land sold for taxes are the 
wardon & treusurer at the time the 
deed is demanded, not the persons 
ho} those offices at the time of the 
ni ‘ERGUSON Uv. FREEMAN (1879), 
f. -- -- --—- Notice of petition for 
—Necesatly for.j—An order under 
Municipal” Clausus Act Amendment 
Acts, 1898, 1899 & 1900, confinming a 
tux sale, will not be nade without 
notice of the potition for the order 
being given to the persons whose 
roperty is velng sold.~-te Souru 
Manco” TAX SALE (1901), 9 BOC. aR, 
572. GOAN. 


ew mew a oe 


ervterenes cura 


ee a ene 


g: AL- 
renee ly he Ww. TY.) (1907), 5 W. I. hh. 


ous aeeeke }— Ite 


h. --- Where land vested ue 
Crown.) - te CANN (N. W. T.) (1905), 1 
W.L. 't. 206.- -CA 

k. - ~ age inal line of sale —Stulu- 
tory cure of defecla-—In advertisement 
for sale.J--Thoe advertisement ,of sale 
not having beoun Inserted In a local 
ree la in accordance with 16 Vict. 

Meld: tho sale was not con- 
ined “py wnid statute.—-WILLIAMS v. 
TAYLOR (1863), 13 C. 1. 219,.-—-CAN. 


a eee yee 


lL -- - -} ~JONES v. 
COWDEN (LR74), 34 U. GR. 3455 36 
U. ay It. 4045.- CAN. 

seertts -¢] ~Under 





AP MV tele C. 36 (0. ), 8, 165, it is not 
easontial to give evidence of lands sold 
for taxes having been duly advertised 
whore the two years have Clapsed after 
the execution of the tax deed without 
ite being questioned.—-WAaPkis v. BALL 
eee 209 C. 1’. 403.—-CAN. 

ma ee eee MY tarer in arrear.) 
-—Held : 32 Vict. co. 36 (0.), 8 155, 
adoos not make valid a decd xiven 
in pursuance of a ealo for tuxes where 
there wore in fact no taxes In arrear at 
tho time of sale, but they had boon 
rogularly paid.—-HAMILTON v. KauLt- 
TON (1872), 22 C. BP. $36.-—CAN. 
wm RENNAN v, 
TURNER (1903), 2 (. LL. T. Oca. N. 
195; 6 O L. RR. 560; 23 O. W. KK. 
239.-—OAN. 


wee 


mn wets Bowen 


~ in relurn af Liat 
ae T anils for aclo—F ailure to return 

tat.}--The omiasion to authontioate & 
Seis the ilst of Jands Hable to be 
sold is a a nee oured A 32 Vict. cg. 36, 
a. od where moro an two years 
pevoe apsed since tho Svonution of the 
i te ond ro v. MCWALN (1877), 


. R. 239.—OAN. 
q. neuffictent 
deacrigition of land. }—WILDMAN wv. Talr 
Lethal 38 O. HR. 274.—OAN. 


Failure to 
furnish list to clerk. ~The omission of 
the treasurer of the let of te tax to 
furnish to the clerk a Het of per 
Hable to be sold for taxes is a 

objection to the validity of a sate a 
taxes, & the limitation sects. of Assess- 
gaan a are not a protection to the 


-—-RUTTAN . BURK 
oop se Cc. L. T. t Oca 





Ce 2 atari a 


N. 85: 7 
3. W. KR. 167.—CAR. 


A demand was made on the sheriff by 
the rate collector for the arnount of the rate; but 
the sheriff having subsequently received from 
debtor the amount of the judgment debt, with- 
drew from possession without having paid the 


ete ee ee ert EERE Center enone ert a ween 


RATES AND RATING. 
rate :—Held: 


64 J. P. 628 ; 


t. --—— —- Where sale roid.) 

—BvI v. BANK OF MONTHEAL 
(1878), 3 A. A. It. 66.—CAN. 

a. —— - -—— ~~.) TEMPLE 


vt. NORTH VANCOUVER MUNICIPALITY 
(1913), 25 W. L. RR. 245; 4 W.W.R. 
136¥; 18 B.C. RR. 546.--CAN. 

bb. -~-— ~——- Notice of lia- 
bility of lunda to be sold omitted.J— 
“can. v. COK (1886), 11 O. R. 222. 


a nee 


~~ .J—DALZIEL 
t. MaALic ORY (1888), 17 O. HR. 80.—-CAN. 

dd. —- -- ~---—J-—TORONTO 
COKPEN, 4, IUHELL (1908), 99 L. T. 
738, 1’. C.— CAN. 

ee. —— ----—--- -— ~Kailure todistrain.) 
77 BoLann , TEN 32 (0, R. 
3. 7s 3 21 Ci. Iu. kr. Oca, N. 125. ara CAN. 

ff. -- — -}—STANDARD 
Truss? Ca, uv. Hinam Monic IPAL Ds- 
rricr & LAMROCK, [1926] 1 W. W. KR. 
ee -- CAN. 

ware een ee pplication only 

to ey fects in aale. }— The operation 
of 45 Vict. c. 16, 5. 7, is restricted to 
curing the defects fn ‘the proceedings 
for the sale itself as distinguished from 
the proceedings in assessing & levying 
the tuxes which led to the sale.— 
WHELAN Ut. YAN (1891), 208. C. RR. 65. 

hh. ~ Afler time limited 
—When lime begina to run.jJ—Zield : 
under 32 Vict. c. 36 (O.), 8. 155, the two 
years, after which the tax doed is 
made valid, must elapse after the 
execution of the deed & not from the 
time of sale.— HUTCHINSON v. COLLIER 
(1877), 27 C. P. 249.—CAN. 

kk. --— — -J— 
LYTriake v. Broppy (1886), 10 O. It. 
550.- -CAN. 


ao aa at Aa 
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— ee 


HM. --- - |— 
VWRRIKKILA 0. McGovern (1912), aT 


QO. J. Jt. S98; 4 0. W. N, 195, 518; 
90). 1. Wt. 873.--CAN. 

mm. - - ~- +} 
SUTHERLAND 1. SUTHERLAND (1912), 
22 0. W. RR. 206; 3 O. W. N. 1368 
4 a L. R. 501.-—CAN. 

jo - Under 
37 Vict. GC. 15 (0. 8 +a tax dved is 
valid & binding ile questioned 


before a ct. of competent jurisdiction 
within two years by a person interested. 
-~MUNap v. Per (1882), 323 C. P. 
545,.—OAN. 

00. 
DONNELLY ‘TAX SALE (1908), 6 
L. i. 1.—CA N. 

pp. —— Vatlidily of-— Where arrears 
iccmied before division of district.}-—-DoR 
ad. MOUNTOARBHEL (KARL) rt. GROVER 
(1847), 4 U. C. R. 23.—CAN. 

qq. aa eee ECANADA PRER- 
MANENT BurLpina & Savinas SocrerTy 
v. AGNEW (1873), 23 C. P. 200.—CAN. 

rr. — ~ —- Where distrainable 
affects on premiaca.}-- Whore taxoa have 
acerued upon the whole of a Jot while 
it is undivided, & a distress could be 
made upon part, no portion could be 


ee wee ee 





-} --- Re 
6 ‘Terr 


ee eee at 


sold for such —— —STAFFORD f¢. 
WILLIAMS (1848), 4 U. C. R. 448.-— 
CAN. 

th, ----- ~~ - - --- Neces: for 
notice to ah , e. Bris 


-}--FoLEY 
haa ae » 16 U. Cc. R. 254.-—- 





Pager ~~ - ee Afler inception 
a eta: AMILTON ¢. MCDONALD 

tlaety 22 U. C. R. 136.--CAN. 
bbb. ----- ——~— —— Neglect af col- 


lector to search.}—The Segy die of the 
collect to esearch for goods which 
with diligence he might ‘have found, 


nee te er etre me 


the goods had been taken in 
execution within the local Act, & the sheriff was 
liable to the vestry for the amount of the rate.— 
Sr. MARYLEBONE, VESTRY v. LONDON SHERIFF, 
{[1900]2 Q. B. 591; 69 L. J. Q. B. 848; 83 L. T. 355; 
49 W. R. 36; 16T. L. R. 512, C0. A. 


& which would have satisfied the 
taxcs, does not invalidate the sale. 
ALLAN tv. FISHER (1863), 13 C. P. 83. 
——CAN. 

occ. Sale by mistake.j— 
PERRY v. POWELL (1851), 8 U. C. R. 
251.—-CAN. 

ddd. Sale for sum not 
groperly due—Exceassive amount.)— 

here land has been sold for @ larger 
amount of taxes than has been or can 
be lawfully imposed, such sale is void. 
—~-DOE d. MoGILy, v. LANGTON (1852), 
9 U.C. li. 91.—CAN. 

eee. ——--——— -—— . }--COTTER 
v. SUTHERLAND, STEVENS v. JACQUES 
(1858), 18 CG. P. "857. —CAN. 
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t1.—— ———— ——— ——.]—-CHARL- 
TON v. WATBON (1884), 4 O. H. 489.— 
CAN. 


BEE. meee LA tx 
kale is invalid for every Parone unless 
the rty was at the time Mable 
for all the taxes for which it was sold. 
--CANADIAN NORTHERN Ry. Co. t. 


SPRINGFIELD RukAL MUNICIPALITY, 

(Man.), {1920} 1 W. W. kh. 18; 

D.L. R. 37; 30 Man. L. R. &82.-~--CAN. 
hhh. —-- --— - — Yares partly 


paiu.J—Where land was sold for taxcs 
including one year’s assessmeut which 
had been paid, the sale was set aside, 
though the number of years in arrear 
Was greater than was required to war- 
rant a sale.—IRWIN v. HARRINGTON 
(1865), 12 Cir. i — CAN. 

kkk. - -—-—~- --——— T'ares fully paid 
—Though not " cretdited. J—Whers the 
taxes had been paid to the treasurer 
of the district, & a recelpt obtained, a 
subsequent sale by the sheriff, as tor 
taxes, in consequence of the treasurer 
having omitted to credit the payment 
on the lot, was held void, although the 
treasurer bad returned the land as 
in arroar.-—-MYERS v. BROWN (1866), 
17 ©. P. 307.—CAN. 
toma ee - —- — But credited 
to wrong lot.)--HALL v. FARQUHARSON 
(1888), 15 A. HR. 457.—-CAN. 

mmm. Improper «aa- 
aersment,} - MCKAY v. Cry SLER (13879), 
3 if Cc. Rh. 436. ~—~- CAN. 
ee -/—BLAKEY 
v. Buren (1910), 15 O. W. Kk. 62 : 20 
QO. L. KR. 279.— CAN. 

000. ---—--- -}~—LEIati- 
Kow 7. Rrrcnor MUNICIPALITY (Man.), 
{W235}; 8% dh od. lod, (1923) 1 
W. W. RR. Tidl.---CAN. 


lh. —-~ 
ecco ia ao ote ae 


aQne-m-oeoo eer 


me ee 


Ppp. an aS ~- »}—Hovuaen- 
TON LANG CORDS, ®. RrronoT MUNI- 
CIPALITY, (1926] 2D. L. RR. 4423 [1926] 


2 Ww. W. R. dt : 35 Man. L. R. 551.— 
CAN. 

gaa Set -——— Liability for 
a 8 of sale.) - CANADIAN NORTHERN 


Ry. Co. tv. SPRINGFIELD RURAL MUNT- 
CIPALITY (Man.), [1919] 1 W. W. R 
709.—-CAN. 


rrr. 








When duly advertised.) 
— Held: under 13 & 14 Vict. c. 67, 
e, 50, a nale would not be invalid 
for want of due advertisement thereof 
in & newspaper published in the 
county where the lands are situated. 
—JaRVIS v. BROOKE (1854), 11 U. C. R. 
299.—CAN. 


ttt, ——--——_ -----  ~-—-.] — Where the 
advertisement published had no proper 
description of the lands mentioned in 
it, & the reason why the taxes had not 
been collected waa not stated A ar 
a fatal objection.— FarRMEnRs 
TRaDERS LOAN Co. t. CONKLIN 11884), 
1 Man. L. R. 181.——CAN. 


uuu. ——— --——- ~-——- Though payment 


Part VIII.---Recovery or Rate. 


made before sale.}—The land hav- 
ing been duly advertised in : 
ahoe with 3 Vict. c. 46 the seies aa 


held valid notwithstanding a receipt 
prod noe for taxes for a portion nt 
he time, the owner having failed to 
comply with the provuons of sect. 3.— 
MACDONALD bt. WE (1859), 9 C. P. 
B® —— ~~ - om «For = requisite 
-}—Where a tax sale was adver- 

for thirteen successive weeks 
before sale, but such thirteen weeks 
did not amount to three calendar 
months from the date of the first 
ublication :—Held: the irregularity 
d not invaHdate the sule.—-ConNor 


® Douaias (1868), 15 Gr. 456.— 
—- --—- ~—-—-.J—KeEMrPtT 

©. PARKYN (1877), 28 C. I. 123.—-CAN. 
d.-—~—- 3 -~—- Bye-law imposing 


rate invalid & repealed—Subsequent 
validation of rate by statide.}—McQI11, 


e UNITED COUNTIES OF  FPETER- 
BOROUGH & VICTORIA (1854), 12 
U.C. RR. 44.—CAN. 

@.~-—— -—-—- Vares must be chuarge- 


able to particular land sold.)-—Held: 
under the facts sct out in this case, 
the sale was vold, because 4 pwor- 
tion of the cast half of the lot had 
been sold for taxes, part whereof bad 
accrued upon the west half, & was not 
chargeable on the east half. & a» there 
were no means of apportionment, it 
was void as to all.—--—Hipour v. KEtT- 
CHUM (1855), 5 C. DP. 50.—CAN. 

: wee =~ oJ- Semble s where 
several lots are included in one grant, 
but described by separate numbers, 
« portion of each lot must be scld 
for the taxes due on it, & net a por- 
tion of the whole block. -- MUNRO r. 
GREY (1855), 12 U. C. R. 647.-—CAN. 

Theo nerth 
havi been 


& South half cf a fot 
agacssed =o separately, w& ditferent 
amounts charged against each half, 
which were afterwards added together 
& charged aiust the whole lut, & a 
portion of the whole Jot having been 
sola for the combined anounts :--- 
Held: such sale was illegal.-- LavaH- 
TENBOROUGH vt. MCLUAN (164), 14 
Cc. P; 1756.—-CAN. 

h.- -- - - - ,}- CHRISTIE t. 
JOHNSTON (1866), 12 Gr. 534.- CAN. 

k. oO; - . YORUAM t. 
HALL (1868), 15 Gir. 335.~-CAN. 
: Competition  atifted -- 
Purchaser inducing others not to bid.) 
—Tobpn v. WERRY (1858), 19 ULC. RR. 
614.~-CAN. 

m-—-- -- ~ - - .) Me- 
ADIE t. CoKBY (1870), $0 U. C. XK. 
349.—CAN. 


ee ane -~ - ~ 


q 


—_— -~.]-—Where a per- 
son, in order to purchase Jands at 
the sherilY’s sale, consented to repre- 
septations which he knew to be untrue, 
& which pevengs competition, & #06 
was enabled to purchase at less than 
the value, the sale waa declared void. 
—-—KkKoy rt. Mmnack (1860), & Gr. 323. 
--—_C AN. 

Oo. ——— -—- -- - -}- TEMPLETON 
LOVELL (1863), 10 Gr. 214.— CAN. 

-- .J--Where at the 
sale practices were indulged in by 
the audience which checked fair & 
free competition, & the lands were 
sacrificed, the ct., in the absence of 
any direct proof of combination, 
granted relief to the owner by setting 
aside the sale.----LouiE v. YOUNG (1863), 
10 Gr. 217.—-CAN. 


ea ee se oe nner 


By 
8}--Davis tt. 


poacoeres 
q. 


amonget bidder CLarx 
(1866), 8 Gr, 358.—CAN. 
ro  S —. | — H ENRY 


¢. BoRN3rss (1860), 8 Gr. 345.—CAN. 

t. ——— —— Selling officer nat pro- 
fecting intercal of owner. }-— ING BERD 
oe. MOnTaGuE (1862), 9 Gr. 92.—CAN 
-|— Loom .. 
Gr. 222. — CAN. 


see rene 


STAYXER (1863), 10 


ee 


it as ~ ps ari a ides 
es 


Oe tat Re ee 


bb. ---—.] --HAISLEY tt, 
SOMERS (1887), 15 O. R. 


275.--CAN. 


improperly sold for taxes :—Hileld : the 
pure could not recover back tho 
money in an action against the county. 
—AUSTIN v. SIMCOK CoUNTY (1862), 
23 U. C. R. 73.—CAN. 

dd. ———— ——— Goods in hand of 
receitcr sold again by order of court., 
GIBSON t. LOVELL (1872), 19 Gr. 197. 





‘ —- Sufficiency of descrip: 
tion of subject of sale—Inconsistency of 
warrant &: deed. J—MCDONELL. «. Me- 
DONALD (1864), 24 U. GC. RR. T4.— CAN. 

ff, ——-- -—~- ---— Where part of lot 
offered.) —-Where leas than the whole 
lot is sold, the sheriiY should designate 
in some way the portion sold or affered 
for sale, so that bidders may kuow 
What portion they are bidding for.-— 
KNaues tr. LEpYaAnkb (1866), 22 Gr. 
3203; 32 ULC. RR. 30, n.—-CAN, 


SE-- 0 > Boorns st. 
GIRDWOOD (1871), 32. CL ob. 23. 
CAN. 

hh. --- -— - -- .} — ods mot 
necessary at a sale of lunds for taxes 
to deseribe particularly the portion 


of the laud to be sold, & therefore a 
sale of “SY acres" of a particular Jet 
was held sufficient.- Srewarroev. Taa- 
GART (1872), 22 C. P28.) CAN. 

kk. - of JOIN DURGH 
Lik ARSURANCK CO. WER USON 
(A872), 82 UL. aR. 2a.) CAN. 

nH. -) Earyvor. Wattas.. 
(sis), 27. P. O22. CAN. 

mm. - » CUCM RY. 
Barres (1878), 42 Ul. 2. 4d. CAN. 

nn. - Harraunt fer sale 
Mistake wa date of camniuencement of 
arenas commerical.) Prop at. naa ie. 
SMITH (ESG2), ULL ER G58. CAN. 

OO. Failure tao dis 
fineguesh getented lands.) -10 Vac ec. 
IsZ, as. oO & Off, CL OM GL ee, 
requiring the county treasurer ino his 
warrant for the sale of lands cs arrets 
to distinguish those that hove been 

watented, from. those under Jeaee or 
wense of occupation, ds eanipeutsors, 
& sales effected uuder oa warrant 
qmuittfog such partieulars are veld. 
Hlaneo tw. Tina (bS63), 2 B. & AL ots: 
we. Co. R. o78.--CAN. 

9. - sey Without aeal.) 
- band having been seld for taxes 
under a warrant issued without uo seal: 
~-Hieli: the sale was invalid, & the 
defect not cared by 20 Viet. e. 26. - 
MOHGANS f QUBSSEL (1367), 26 UL CLK. 
534.— CAN. 
aq. > Wilh lero entries 
of same lot.) SCHAEFER t«. LUNDY 
(L870), 20 C.J. 487.--CAN, 

rr Ss Not tee 
adeire seed.) --FVPZGKRALID ot, VILROS 
(18584), 80. TL. 559.—CAN. 

tt. -~ - = Wanl of juris- 
dighunds-- MeBonator. MILLe (Lag), 
25 N.S. Ft. $93.-- CAN. 

uu. cam pS SHRRELISG 
t, CUMBERLAND SCHOOL SKCHION NO. 
2419149, 49 N.S. 2. 125. -CAN, 

xx. ome Second adhe for oriuted 
arreara.s -Mitie wv. MeKay ($868), 
15 Gr. 192.- CAN. 

—-THUMPRON v. 


ir coer (1874), 23 ©. be 45.-~ CAN, 
ZZ. - —— Of orrupied land 
wrongly relurned ax non-remdent.) — 
STREET vr. Foden (187)), $2 0.0. #. 
119.— CAN. 
asa. UO ~~} om SALVE: 
THORNE vt. CAMYBELL (1876), 24 Gr. 17. 


a 


wee 


- 


bbb. - or «+f ERR RY of. 
HEWIs (1885), 9 O. BR. 361,.-—-CAN. 

coo. -- - - ~ Lists of Luwta linhle 
to nale for tarra A'terk wit furntahed 
with list.J—~MeKay or. Freatson 
(1879), 26 Gir. 236. - CAN. 


mete eet 


tn ere 


a ee 
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ddd. ~~ —- ~~ —~~~——--.}--. ROLAND 
t. ‘TORONTO CoRPN, 
358.—CAN. RPN. (1900), 32 0. R. 


cluded in.) ~-CARTEN wk UNTER (LVOT}, 
9 OW. R83: 130. L. R810 


fe. ~ Onriasion of duty io 
assessor f° township clerk.) —The tie 
of the assessor & township clerk, under 
KR. OS. O., 1877, c. 180, as. 10M, 320, 
& 121, are imperative & not dineotory 
Memly, & their perfuraiance is con- 
ditional to the valldity of a tax sale. - 
Donuvan ¢. HOGAN (E888), 18 ALR. 
432.— CAN. 

ERE. ---- - Por arreara asaceacd 
before ussuc of patent.) -- HANNEKSDOT- 
au vm Bernosr (deel, I Web. Rk. 
od ged mm e 

hhh. - = Necessity for notier.} 

RCH ARR ot. COLLINS CEbg), 28 
O. WW. OR. 10: FE OOWIN. §o78: ut 
Qo. BR. saa: 9 tn. BR. 209.- CAN. 

_ kkk. Astoppel--Queener cou 
femaing ae pessesseon as tenmetnt af pure 
Chase. Pi rROWS TC UMPIRE CIES), 
: Ha be PO ee Ae NR 
oct. s}.)) CAN, 

i. Leighe 
fo recower fares pal 
where sale trvedal | sapere, 
BON CEES), PS Tbe dh. gdb. 


mn. Auchonerr agent for 
pecheaner.| At auctioneer iu eharge 
of a tad male neting as agent for the 
purchaser ds not, dadepemdont of other 
gropnds, ao satlecdent measonu for sett dng 
astde Che sale os not being * fairly & 
openly oconmedueted within Lane 
Riagcisfry Act Sinendinegt Aet, 1908, 
Kot Phavis or Semwarr (rott), 20 
Wee. No 400) CAN, 

nan. Seathiuve dis prost ug tbat 
af lands fa be gold | Cos WERE @. 
Serer fAlte ) FP) Ro deb. ar aT 
pia; WWW bo.) CAN, 

©u0. Tus purchaser Statute of 
Linutotiaong When tr begins ta rand 

The statute of Lirotfations doce not 
begin fort aged (a GAN pireehnaer 
wnt the period oof redenipttom las 
Cxpired. SMe or. Miptasa fy. 
(PReS, 4 Oe ee ad CAN. 

ppp Vaihion beable Ptartion 

Jonueder asf ancacreartprchibyt if it 
te omerit ta despevete a mate for any 
inressishards A fee she flee oad: ipatity 
anewerable to the pureluecer for thea 
purehas: haces odd, or tle cosda of 


of 
ertle r 


purchitacr 
purchase 
AN Dictt- 


fhe opiait, Che tottacipatity taaet te 

puibeler amo prarty ta the cites Fore e, 

PuReELDFOy FPRH2) eter, bes. CAN, 
J} fom 


qQq. 
rot Ovoaroasner ter set gssde oo ale for 
faxes, opltf.  offerdae tooorepasy thin 
pruirchase owes, with fnferest, tha 
eorpu. of the cotity etededpadity da 
net db ectasary paartiv. Sara 
Mipeoun (660), 2 Ge. s6 CAN 
rrr. of Ds Awisttuet 
ro D ae ress A Pow sppn Og Does on 
MOND CPOE, TO B. OL at, dus. - CAN, 
(tt. Lurchaser fri 
oriupied amvner after xalet  EPYATI o, 
Mibca (isd2), PU ALE 20. CAN, 
uuu. bedaancdriutor tad 
Hitem of auner.j VT. Wan appoliter 
adinitiatrator ad didom of a decensed 
percon'’s estate tna xumtinary aduntutia- 
tration ooatier ieore than twelve 
mouths after the death: Jfeld: he 
hast one lorwa sands to rialutain an 
wetion to mf aside a tax anle of land 
belonging at the Cline of death to the 
estate of deceased.  Lootaeuin. MORAN 
(1586), 28.0, 2, 275. CAN, 


KXX. - - -.j- Where the ct. in 
called upon to ort aside a tax sale 
which {8 equally vould at flaw & in 
cquity, the ct. dues au, if st ail, oply on 
such terms as are equitable, - Pau. vg, 
BERGUHOS (1864), 14 Cer. 240.--CAM, 


yyy. - -Crder for purtieulars 
of sale.t- In an action ts wet aside a 
sale of land for arreara of taxes, pitt. 
will net be ordered t give particulars 


624 
Sect. 1.—In general. Sects. 2 &3.] 


of the sale.— TURNER v. SURREY 
cA (1911), 16 B.C. BR. 79.— 





h-—— —— ——.] — BEAVIA wv. 
LANGLEY CORPN. (1913), 18 B.C. K. 
30,—-CAN. 

k ——— Whether right barred 


by laches.) —ANDERSON v. BOUTH 
ANCOUVER MUNICIPALITY (19]1), 18 
W.L. 8.373; 20 W. LL. R. 434.--CAN. 

lL. Tac sule-——-Redemption— Time for 
—Computation of time.| — The time 
of redemption excludes the day on 
which the sale takes place; & the 
expression ‘* from the time ’’ may bo 
held as Cither inclusive or exclusive 
of the day, arias? to the context 
in the statute & the bearing & object 
of its provisions.—BOULTON v. RUTYAN 
(1831), 2 O. S. 398.—OAN. 

Me. oe ee. J PROUDFOOT ¥. 
Busy (1862), 12 C. I. 52.—CAN. 
| —- SCHOLFIELD 

10 Gr. 226.— 


n. ese bearer! Oe a 
®, DICKENSON (1863), 

oO. -]|—- McDOUGALL 
v. MCMILLAN (1873), 24 C. 1. 75.——CAN. 

p. we mf -LORING 0. 
SONNEMAN (1896), 5 LB. C. Re 195.--—- 
CAN 


a oe Rem or wepeaeeset oe 


paren Oeeerre 


Qe om) ~ Te Kenn (1902), 
6 Torr. La. RR. 207.--CAN. 

Yr. - Whether offer 
to redeem art SULLIVAN  v. 
RAMHAY (1862), J 1. Hi. I. 215.~-CAN. 

tee - —- Where land bought 
in by anunicipality. | -~ RUSSELL 1. 
ToRONTO Coren., CG. BR. EEg08] AL ©. 
455; (1908) A. CL. 495, 78 L. 2. PC. 
Ve ob. 0. 738; 24h. L. RR. 908. - 


fe rm eee ay ee nee 


eo eee rd 


@oo- —- J—BIRD 
v. FISHER, [19021) 2 W. W. RR. 842.-- 
CAN. 


‘ ~~ -~ - Arlension of time 
~~kor benefit of encumbrances.) — Le 
HARDAKER (1903), 7 Terr. L. dt. 151; 
1 W. LL. RR. 161. - CAN. 


ee —_ 


oe mete —— 


6. *, a is oe .) 
NonrrH Barris CANADIAN INVESTMENT 
Co. wu St. JOURN SCHOOL Diariice No. 
16, TRusaTHEMNS (N. W. T'.) (104d), 35 
Ss, CG. Kt. 461.— CAN. 


oe 


er eed aera wre een emead 


d. - | 
An owner has no right to redeem land 
sold at a tax sole aftor the expiration of 
the your for redemption fixed by 
Muniletpal Act, 2, 200, sect. 260, as to 
holies to cuctuimbrancees not operating 
ag an oxteusion of the timne.—-MILNE vt. 
SOUTH VANCOUVER DIntRiCr CORPN. 
(2. Os) L1V17) 3 We OW. aR 2835 36 
Dv. L. t; 180.--CAN. 

@. ne eee ee) - Re TURNER 
& CaRrosxecica (1912), 22 We. L. it 
10 ’ 7 1). lL. R. 418,.---CAN. 

f, wane eee KIO may oredccm-— 
dAssiguce of original otoner.)-~ Tho 
asgsigneo of tho original owner of pro- 
perty, sold for tuxes, fs entitled to 
redeom wider 16 Viet. ¢. 183, su. Oo & 12. 
—~ GILCHRINt ¢. TOBIN (1853), 7 CC. 2. 
141.---OAN. 

g-c- > ceniie yar ai a 
Waere lands misrepresented to pur- 
chaser.) ~ALLOWAY t Morris RURAL 
MUNICIPALITY (1808), 18 Man. L. hi. 
363 ; 8 WwW. L. hi. 726 ; 9 W. lL. At. 
392.--CAN. 

AB wee oe hired parties in- 
Jeera TRAVERS ot. Pauck, (1026) 
d Dd. L. t. 223 7 59 Q, L. h, 323.-—-CAN. 

bb. —---- —-— =~ Payment of redemp- 
tion money-—-How far conclusive.) — 
ALLAN t. ELAMILTON (1863), 23 ULC. KR. 
JUU.—-CAN. 


co. ~—— -~ ~——— Direct lo pur- 
chaser. )\-——U the owner, instead of pay 
ing the redemption money to the 
county treasurer for the sheriff's 
vendee, pays it to the latter pervon- 
ally, & he acocpts it, the payment is, 
in equity, effectual.—CAMERON  ¥¢, 
BARNHART (1868), 14 Gr. 661.—-CAN. 


RatTes AND RatTING. 





dd. —— Sufficiency of 
tender—Necessary sum unascertainable. } 

-Re BAKER (1907), 7 W. L. Ht. 69; 1 
Sask. L. Kt. 7.—CAN. 

ae Whether 


sum for improvements necessary. }—Re 
ATTRUX TAX SALE (1910), 15 W. L. KH. 
625; 3 Sask. L. R. 345.—CAN. 

ff. —— Of part only.jJ—Held: 
under C. S. U. C. c. 55, 8. 133, the 
owner of part of a whole lot sold 
for taxes may redeem such part on 
paying the proportionate amount 
chargeable against if. --PAYNE  v. 
ae (1867), 26 U. C.  448.-— 








Bg. wen -~ Where property bought 
in by corporulion— Subsequent sale by 
corporation. j—Thacy t. Nort VAN- 


COUVER Disteicr CokPN, (1903), 10 
B.C. RR. 28535 348.6. RR. 13¢.—CAN. 

him ----—  — --  - ~ I-PONTON 2, 
CITY OF WINNIPEG (1908), 41 8. C. a. 
]#.—CAN. 


ee eee ee 


kk. me foe TOWN OF 
TABER vo. DowNeEn (Alta.), [1923] 1 
W. W. LR. 1386.— CAN. 

M. Cunatruction of statutes for re- 

covery --T'o be construed in favour of 
ralepayer.) --Knuactinents imposing & 
regulating the enforcement of taxes for 
yonerat ®& municipal purposes are to 
0 COnstrued strictly, & in cares of 
ainbiguity which inay arise, that con- 
BbLruction is to be adopted which is most 
favourable to the subject. -- déc FERTILE 
Btcir (Nask.) (1914), $2 W. L. It. 2655 
g W. W. It. 103. --CAN. 

mm. Jaterest on arreara --Date fram 
which interest runs. |-~—le LAND TITLES 
AcT, fte ARREARS OF ‘TAXES ACT 
(Sask.), [1918] 2 W. W. Rt. 942.—CAN. 

nn. Stay of proceedings—H here im- 
possible to ey owner.) —STREAMB- 
TOWN RURAL MUNICIPALITY tv. Rie- 
VENTLOW-CRIMINIL (1922), 65 D. T. RB. 
193; OBS. CL aes (192272 W. WR. 
04.—CAN. 

oo. Right of municipatity to recover 
~~ Ultimate destination of lar im- 
nuterial.J—The right of a rural 
municipality to recover taxes levied 
under the “ surtax ’’ provisions of 
tural Municipality Act, cannot be 
affected by any question as to the 
ultimate use or destination of the 
taxes.--SNivk LAKK No, 259 RURAL 
MUNICIPALITY @. MARTIN, (1919) 1 
WwW. W. At. 251.—CAN. 

pp. Licn for tarea— Right to follow 
procecda of sale--Where sale by mort- 

agee bcfore rats due.J—-BLACK ov. 
IURRAY KXECUTORS (1878), KK. kk. DD. 
311.-—CAN. 

aq. ——- I’eriod of attachment —Tivo 
vears after tares due.}--ARMSTRONG t. 
Sr. JOuN Conrn. (1880), 20 No. BR. 
38s, ~—CAN. 


rr. - —.) -— ALMON tv. Hur? (188)]), 
ht, K. 1), 420.—CAN, 

tt. -- — Fime of attachment -Com- 
pletion cb filing of assessment list.) ~ 
SANDALL t. KINNEAR (1588), 27 No B. 
R. 342.— CAN. 


aaa.- -- ~- When tares are due.) 

~ he ANDREW MOTHERWELL or 
Canava, Lrv, (Ont.), (1927) 1D. L. RR, 
S0.--- CAN, 


bbb. ---- Kaforcement by sale —- 
Where deed reciting lien madc after 
action brought.}—-<CouswELL vr. HOoL- 
LAND (1880), ZEN, 8S. Rg Re. & GG.) 
279.— CAN. 


cco. --~ Mrhaustion of lien] 
- A sale of land for taxes under a bye- 
law pasaed pursuant to Municipal Act, 
1892, 8s. 104. (L115), exbausts the lien 
of the pre Vea dace 2 upou the lands, for 
taxes, & the purchaser at the tax sale 
takes the lands discharged of any lieu 
ih respect of taxes actually due at the 
time of the sale, over & above the taxes 
for which the land was sold.—JAMIK- 
oN t. sent Crry (1898), 6 B.C. R. 


wee 


ddd. —- -- —-~—- Necessity of cestab- 


lishing lien—-Parties to action for.t 
-—-A municipality is not entitled to an 
order for the © of land for arrears 
of taxes before it has established by 
action the lien thereon. When 4 
municipality secks a declaration that 
it is entitled to a Hen on lands for 
arrears of taxes due thercon & an order 
for sale to realise the lien, all persons 
interested in the lands, especially the 
registered owner, if he be not the per- 
son assessed, should be made parties 
to the action.—TOwN oF ATHABASCA 
v. Suaw (Alta.), [1917] 3 W. W. Kh. 


eee, —-— ~~——-.}—GREENWOOD CITY 
v. CANADIAN MorrgaGe & INVEST- 
MENT Co., LTp., [1921] 2 W. W. R. 746; 
69 D. L. hk. 510; 30 B. C; Kk. 72.—CAN. 


f(f. Priority of.}-—~Halifax City 
Assessinent Act, 1888, made the taxes 
ausessed on real estate in the city 
w first lien thereon except as against 
the Crown :—/Held: such lien attached 
on a lot assessed under the Act in 
preference to a mtge. nade befure the 
Act) was passed.—O’'BRIEN tv. CoGs- 
WELL (1890), 17 S. C. it. 420.—CAN. 


44 e ——.J—STURGEON FALLS 
?Y. IMPERIAL LAND Co., LTp. (1912), 23 
~ W. KR. 1703; 4 O. WL. ON. 178; 
}). L. RR. 352.—CAN, 


hhh. - -——-- -—.} - Taxes under Loca] 
Improvement Act (Alta.) have priority 
over imtges., & the Act not only 
fives a special lien but enables the 
inubicipality to enforce perronal judg- 
ment & issue cxeceution either for 
the whole amount or for any balance 
that might be due after the Jand on 
Which the special) Hen was, was ex- 
hausted.-- LOCAL IMPROVEMENT D1a- 
TRICT, NO. 453 7. NORTH NASKATCHE- 
WAN LAND Co., LTp., (1917) 2 W.W. 2 
138.—CAN. 


kkk. -  — Pussaessiun taken by muni- 
eipality — Action for lares re-opening 
Jorfeiture,|--A ruunicipality after the 
confirmation of the tax enforcement 
return does not hold forfeited lands 
in Meu of taxes, but merely holds 
them as security for the payment of 
the taxes, & an action for the amount 
of the taxes taken against the owner 
of the Jund will bave the effect of 
re-oponing the forfeit ure.—CGRANUM ¢. 
LENNOX (Alta), [1917] 1 W. We. On. 


Wh. -- - Must be specific.) —It is 
of the essence of the charge resulting 
froma tax assessment under the Asseas- 
ment Act, 1904 (Ont.), & of the lien on 
the land under sect. 89 of that Act, 
that it is specific upon cach separate 
lot or bleock.—STURGEON FALL sor. 
IMPERIAL LaAnp Co, (1914), 31 0. L. RR. 
62: 20D. L. 4.718 35 60. WLN,. 46.— 





were 2 


mmm. - - Whether enforceable by 
auction.) —The lien given for taxes under 
sect. So Assessment Act, 1904 (Ont.), 
c&, 23, 4. 89, is not a mere pussessory 
lien, but one which may be enforced 
by action & decree for sale. -- STURGEON 
Fauis vr. IMpritiaL Lanp Co. (1914), 
$10. 1. Ro 62; 20 D. L. RR. 7185 6 
u. Ww. N. 46.—CAN. 


nnn. --~.J--The special Hen 
for arrears of taxes declared by School 
Assessment Ordinance, C. O., c. 105, 
8s. 15, is not enforceable by action.— 
icHMOND SCHOOL DisTrRicT No. 1381 
(oF ALBERTA) ‘TRUSTEES r. GARBUTT, 
(14918} 2 W. W. RR. 928.—CAN. 


000. —— Right ta enter & take pos- 
session of land.J—-KELIEANCE LUMBER 
Co., Lp. t. SEMANS VILLaGe, [1924] 
P Dp. iu. hi. Gll; [1924] 1 Ww. Ww. R. 
1203; 18 Sask. L. Kt. 234.—CAN. 


ppp. Iiight lo aasignment of 
lar aale certificate—“ Person who haa 
some intercst in land '’—Consiruction of 
assessment .4ct, C. 4., 1924, c. 134, 
a. 229.}—MtcurraYy v. East ANGLIAN 
Mortraaar & INVEstMgentT Co., Lrp., 


te 





Part VITI.—Recovery or Rate. 625 


Sect. 2.—DEMAND. 

See Rating & Valuation Act, 1925 (c. 90), ss. 7, 
58, 59; y= ions Act, 1889 (c. 63), s. 26. 

1448. Sufficiency of demand—Demand made at 
duly convened meeting of corporation.]—Corris 
v. KENT WATER-WORKS Co., No. 1195, ante. 

1450. Fixed to premises charged.]|—CortTis 
v. KENT WATER-Works Co., No. 1195, ante. 

1451. —-— Necessity for statement of precise 
amount claimed—When debtor knows amount— 
& does not object.}|—To justify a distress for taxcs 
under 43 Geo. 3, c. 99, s. 33, it is not necessary 
that there should have been a personal demand 
by the collector, or personal refusal by the party 
distrained upon. Nor is it essential that. the 
demand to which the refusal applies should have 
specified the precise amount claimed, if debtor 
understood what the amount was, & did not. 
object to it.-—R. v. Forp (1835), 2 Ad. & El. 588 ; 
1 Har. & W. 46; 4 Nev. & M. K.B.4A5D:s 38 Nevi && 
M.M.C.27; 4L.53.M.C. 58; 111 E.R. 227. 
Annotation :—Retd. Rt. v. Brecknock & Abergavenny Canal 
Co. (1835), 3 Ad. & El. 217. 





—— —-—.]— See Distress, Vol. XVIII... p. 102, 
Nos. 1424-1426. 

1452. —--—— Need not be personal.'—R. rv. Forp, 
No. 1451, ante. 





1453. Delivery at non-rated premises — 
Chief place of business of ratepayer.|—Nrwrort 
Corpn, v. LANG, No. 1435, ante. 

1454. Time for making demand.| — Demands for 
payment of poor rate & general district. rate were 
made after the expiration of the year in which 


the rates were Jaid, & proceedings were subse- , 
‘Tently represented fo the Railway co., who were 


quently taken to recover payment thereof, but 
the justices refused to make any order, as the 
demands for payment were not made nor the pro- 
ceedings taken within the vear in which the rates 
were laid: - Held: the justices were wrong, as 
there was no requirement as to the time within 
which the demand for payment of either rate must 
be made.—-GinL wt MELLOR. Ginn rm MONDAY, 


a ee ee ee eee See cme ee 


the overseers must receive it, & a warrant ought 
not to be granted to distrain upon the tenant 
AN CozENS (1780), 2 Doug. K. B. 426 ; OO E.R, 

1456. ——--  ---— j-The pauper being duly 
rated, & having absconded, his landlord desired 
the collectors to levy a distress on his goods, lest 
he, the landlord, should lose the money 3 in con- 
sequence of which they went to the house, where 
the pauper’s daughter said a friend of her father 
would assist them: they immediately went. to 
this friend, who gave a guinea to the collectors, 
who thereout received the tax :-- Held: payment. 
of the rate by the pauper.—R. or. BripgewatTreR 
(INHABITANTS) (1780), 3° Term Rep. 550: 100 
kK. e 727, — 
atnnotations :— oR. re. Benjewor oi), 3 F&M, 

637. Refd. rags Seti Kilvingtun (isasy a. ». is n 

1457. ------ Tender & acceptance of bill of 
exchange.'-- At the hearing of a summons for 
non-payment of poor rate against B., the latter 
set up the defence of payment to the assistant 
overseer by accepting billa of exchange, & on an 
account stated, though the latter had never paid 
over the proceeds to the overseers: ~ Held: the 
justices were wrong in treating this as legal pay- 
ment of poor rates.- Sarre. BARHAM (1887), 
513. P. 581, D.C. 

1458. ------ Payment to authorised officer - With- 
out tracing payment over to rating authority.| --- 
(1) The overseers of the parish of He had made 
a poor rate & a special sanitary rate on June 16, 
1910, for the half year ending the following 
Sept. 30. Pheir assistant overseer, S.. fraudu- 


ratepayers, that the rates had, in fact, been made 


on Apr. 7, P10, & induced them to send him on 


(1924) 1 Kh. BLOT; G8 LN. B55 3 PSO nT. 


211; 87 /.P.190; 46 T. LR. 805 88 Sol, Jo. 
110; Blu. GR. 7387: 2 BL R.A. 1059, Db. 

Unauthorised demand.--For non-existent rate- - 
Effect of payment.! — See No. 1458, post. 


Sect. 3.—TENDER AND PAYMENT. 
See Distress for Rates Act, 1849 (ce. 14), 8. 6. 
1455. Sufficiency-—-Payment by third party.; — 


“= 


April 28 a cheque in payment, drawn to bis order 
for L106 Tx. Od... whieh he indorsed & paid into his 
private banking account. On Apr. dO SS. drew 
a cheque on his private account for £472 as, 2d., 
Which he paid. ino order to cover his) previous 
defaleations, to the eredit: of several accounts 
kept by the overseers at the bank. On Aug. 15, 
Oil, demands for the amounts due under the 
rates of June 16, TOTO, were served on the railway 
co., Which they refused to pay. Upon the over- 
seers applying for distress warrants, the justices, 
being of opinion that the overseers hid received 
the proceeds or greater part of the proceedn of 
the cheque for £196 7a, 6d., considered that they 
ought not to issue distress warrants, & dismissed 


_the summonses: Held: the distress warrants 


If a landlord tender the poor rate for his tenant, | 


ought to have been jissucd, for there was no evi- 
dence that the railway co. had paid the rates 


PART VIII. SECT. 2. en MATa hat ean clupowel- | a Jl ree ie an ya ply 
* . , ing the collector to take thal course, - of taxes an aceeptod DED of exe i; 
@. Sufficiency of demand —Demand { sepermorr or. TRACHHKL (1400), 26° which was not a cheque on a bank. 


by post.}—A demand for payment 
of rates is sufficientiv served by 
sending it properly addressed throug 

the post office, if it reach the person to 


(). $t. 21 %.—-CAN. 





Swan HILL SHIRE (1878), 4 Ve Ln ho --- - .] 
(L.) 399.—-AUB. , FCRNISHERS, LTb., 
f. ——.} — Ro oc. Horuas | PEGS Cram (1909), IS Mun. J. 3. 
Conps., Ex p. BENT (£878), 4 Vi. BR. 640, LOW. a ae. N. 
(L.) 109.—AUS. m.n- ~ ; 
. ——~- Part of tares not chargeable , (1889), 16 ALR. Poe. 


-—~Though part due clearly specified.) 
—FooTe or. BLANCHARD UNICIH 
PALITY (1887), 4 Man. L. R. 460. — 
CAN. 

h, ——— Alere delivery of statement 
of amount.}—The mere delivery to a 
ratepeyer, in places other than cities 
& towns, of the statement of taxes due, 
is not sufficient evidence of the demand 
required to be made for the payment 
thereof, unless a bye-law haa been 
paseed under Consolidated Assessment 


J.—-VOL. XXXVINI. 


ea a ee cy 





kk. ime for making- Nat before 
date for payment.} ee ean aT 


whom it. is addrossed.— MKENZIF rr. TURNER (16851), SEC 2. 40. - CAN. 
fee ToEAL Hovusk 


- ~} -GOLDIE oc. JOWNS 


) COLLING ow Cangany Cerrv CAlta.), 
| (vey py 2 WLW. 241. CAN. 
0. -~-- Payment ta authoriacd officer 
, 7 Mayment to aheriff before mile in- 
] wuffiricnd, | Dok dd. SaKKWwoOdD  t, 
Ciry or Winner Mariyiao's (1452), UU. Oo WM. $2h.~ 
Pp. -- Without proof of proper 
' appointment. - To prove payment of 
CAN ) taxzer it fa not nenessary fo show that 
: ‘ the collector wae duly appalnted 3 it 


Fete ose sare AG Ratt oy _ he in sulfictent to ue Vas ae Ripeinitn 
Pat lege Mavala aod 3 ae e teprouD (1806) 12 Cr, 316. -OAW. 
proper Ossessne at, 
mnerally, be made out.- BELL f. 
CRLINGTON TOWN (1915), 9 O. WN. | OF C,H. B08, CA 
44,182; 34.0.4. 2. 619.- CAN. 260. CO. H. 600, 
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14571. Sufficiency— Tender &: acerpt- CUNNINOWAM f. 
ance of bill of exchange.\—-The treasurer |) O. 8. 645. CAN 


of a municipality held not to have had | t. ~--~— After teaue of writ tnd before 


q- - Jiayment ta unauthoriacd 
officer. .~--CtUsHtNO ct. MCDONALD (1867), 
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ie Tender wrongfully refused 
MAUKLAND (143%), 
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Sect. 3.—Tender and payment. 
Sub-sect. 1.] 


made on June 16, 1910, as there were no such 
rates in existence when they paid the £496 7s. 6d. 
to 8. on Apr. 28; the payment was not an effective 
payment of rates in advance to 8., as assistant 
overseer, on account of rates for the half year 
ending Sept. 50; & the payment of £472 3s. 2d. 
by 8S. to the overseers on Apr. 30 was not a pay- 
ment under the rate of June 16, but one he ought 
to have made in respect of an earlier rate. 

(2) An effective payment to an assistant over- 
seer would be a sufficient answer without tracing 
the moncy as having been paid by the assistant 
overseer to the overseers themselves, seeing that, 
though not the servant of the overseers, he is the 
statutory officer appointed to demand & collect 
rates (Avory, J.).-—HORNCHURCH OVERSEERS v. 
LONDON, TiLBURY & SouTHEND Ry. Co. (1912), 
107 L. T. 208; 76 5. P. 385; 10 1. G. R. 731, 
D.C. 

1459. Payment in response to unauthorised de- 
mand—iIn respect of non-existent rate—-Whether 
payment of rate subsequently levied.| —- Horn- 
CHURCH OVERSEERS v. LONDON, TILBURY & 
SOUTHEND Ry. Co., No. 1458, anle. 

1460. Payment by person not appearing in rate 
book as owners—Estoppel.|—-A. parish vestry had, 
under powers conferred by Poor Rate Assessment 
& Collection Act, 1869 (c. 41), 8. 4, ordered that the 
owners of ratable hereditaments of the annual 
value of £& & under should be rated to the poor 
rate instead of the occupiers, & that overseers 
should allow the owners an abatement of 15 per 
cent. from the amount of the rates. Sect. 20 of 
the Act defines ‘‘ owners ’’ as ‘‘ any person receiving 
the rent for his own use... or receiving the 
same of any person for whom he is acting as agent.”’ 
Applts. were rent collectors & agents & collected 
the rents of certain houses subject to the order, & 
from 1916 to 1920 paid the poor rates in respect 
of them, but another name than theirs appeared 
in the rate books as owner. In two rates made in 
1921, this other name still appeared as owner: 
-~Held: applits. were not stopped from claiming 
that they were not the persons represented in the 
rate book in 192], & therefore no distress warrants 
should be issucd against them in default of payment 
of the two rates made in that year.—-P1Ga v. Tow 
LAW OVERSKERS (WKARDATLE UNION) (1923), 22 
LG. R17, DD. 0, 


Secis. 4, 5 & 8: 


Sect. 4.--GROUNDS FOR NON-PAYMENT. 
1461. Insufficient description of rated property—. 
Appeal proper remedy.]——Conrtis v. KENT WATER- 
Works (Co., No. 1105, ante. 


BA a teeta tte wee Roe a ey eee oe 
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the sale of land for taxes, but before 
sale under it, the ald, the 
sale is illegal & void.—-Howr vt. 
al (1843), 1 Ont. Dig. 318.—~— 


475.— e 


aale.}— If a writ haa been issued for 
taxes aro | 


a. ——— Payment of one sum for 
too Pha Pad tod legendas of payment to 
wrong lot.}—PEcK «. MUNRO (1855), 4 
Cc. Pp. 363.—CAN. 

b. Payment in reaponse to wn- 
qeahorined demanad—-Payment without 
protest.}—Money paid to a municipal 
corpn. for rates nat one deinand - 
able, without protest & er recoipt 
of the ordinary notices & demands, ix 
not recoverable by the person paying 
it as money had & received é 
-~~QRELONG MECHANIC'S I 
GERLONG CORPN,, [1907) 
§80.— AUS. 


om 





trees. }-~Property 


for taxes under 
the return of 
KREUZBURG 


, BP 


. Payment 
protest —Ri. to 


NRTTTUTE 
Vv « Il. 


-~ To ato 
BALDWIN ¢. JOUNBON as 
CAN 


t. COUNTY OF Wr 


LLINGTON (1868), 
| U. C. R. 336.—CAN. eee aes 


Toa avoid illegal dte- 
ownera are not called 
upon, in order to avoid illegal dis- 
treas for taxes, to pay the demand 
pee & later sue for 

MUNICIPALITY (Man.), 
[1923] 1 W. WwW. R. 53.—CAN. 


withoul 
t. Evom County (1867 
660.-—-CAN. ‘ 


gs. Non-payment—Evidence of—~Pre- 
sumption from certificate of Phi eh 


Rates AND RatTIna. 


1462. Rate based on excessive valuation.|/—A 
district rate based on a valuation duly approved 
by the assessment committee was levied on 
appits.’ property by resps. under the powers of 
Public Health Act, 1875 (c. 55), s. 211. Sub- 
sequently applts. obtained from the assessment 
committee a reduction in the valuation, but being 
still dissatisfied with the amount, they gave 
notice of appeal to quarter sessions. Pending 
the hearing of the appeal reaps. took out a summons 
under Public Health Act, 1875 (c. 55), s. 256, 
calling on applts. to show cause why the district 
rate should not be paid:—Held: the district 
rate being based on a valuation which had been 
admitted by the assessment committee to be 
excessive, there was ‘‘ sufficient cause for non- 
payment of the rate ’’ within Public Health Act, 
1875 (c. 55), s. 256.—SHEFFIELD WATERWORKS 
Co. v. SHEFFIELD CoRpN. (1885), 55 L. J. M. C. 
40; 541. 7.179; 503.P.6; 34 W. R. 1538; 2 
T. L. R. 110, D. C. 


Annotations . Dixon v. Blackpool] & Fleetwood Tram- 
60. Oo Ww 


:—Apld 

road Co., [1909] 1 K. B. 8 . Wixon v. Thomas, 

Lambert v. Thomas, Burrow v. Thomas, {1911] 1 K. B. 
Refd. Blackpool & Fleotwood Tramroad . v 


3. 

iilapheen with Norbreck U. C., [1910] 1 K. B. 592. 

1463. No benefit derived from application of 
rate.) ——-NEWPORT Corpn. tv. LANG, No. 1435, 
ante. 

1464. Overpayment of previous rates.|——Part of 
n tramroad, the property of applts. lay within 
the district of resps., an urban district council, 
& another part lay within an adjacent district. 
In 1904 applts. appealed against a gencral district 
rate for that adjacent district to which they had 
been assessed in respect of the full rateable value 
of the part of the tramroad within that district, 
the ground of appeal being that the tramroad was 
a railway within Public Health Act, 1875 (c. 55), 
s. 211 (1) & that applts. were therefore only liable 
to be assessed in the proportion of one fourth part 
of its annual value. In 1905 resps. agreed that, 
if applts. should pay resps’. general district rates 
for 1905 & 1906, to be levied on an assessment in 
respect of the full rateable value of the part of 
the tramroad within resps’. district, resps. would, 
in the event of the then pending appeal being 
successful, repay to applits. any money overpaid 
by them for those two rates. Applts. accordingly 

aid those rates. In 1909 the appeal was decided 
y the House of Lords in favour of applts. Sub- 
sequently resps. applied to justices for an order 
under Public Health Act, 1875 (c. 55), s. 256, for 
ayment by applits. of resps.’ general district rate 
or 1908. On the hearing of the application it 
was admitted that, in consequence of the House 
of Lord’s decision, resps. had in hand money over- 
paid by applts. for resps.’ 1905 & 1906 rates more 
than sufficient to satisfy the 1908 rate. The 
justices made an order for payment :—Held: 





—A(Iiry OF HaLirax v. BOWER (1867), 
7 N.S. BR. 69.—CAN. 

h. Appropriation of pa to 
arrears.) ~—- MCBRIDE v. GARDHAM 
(1 859), 8 Cc. *. 296.—CAN. 


» lar eale.)-— 
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146381. No benefit derived from appli- 

cation of rate.}—Kiama Borouau vv. 
ce te 16 N. 8S. W. L. Rk, 

money.— BaUM rt. 497; LIN. 8. . W. N. 103.—AUS. 
k. Invalid asecasment 

rateable.) —~ WARRNAMBOOL SHI 

.}—BENIAMIN (L.) 347.—AUGB. 

), 36 U. C. R. 


—. not 
RE, 
it. 
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_———}--Vanck tt. Kina, Surra 
& RrowarRps (1861), 21 U. C. KR. 187.— 


m. —~——.)— Crry or HatLirax pf. 


Part VIII.—-Recovery or Rate. 


“sufficient cause for non-payment” within 
sect. 256 had been shown, & the order of the 
justices must be set aside.—Biackpoor, & FLEET- 
woop TRAMROAD Co. v. BispHaAM wrt NORBRECK 
URBAN Oouncn., [1910] 1 K. B. 592; 79 L. J. 
K. B. 822; 102 L. T. 238; 743.P.141 ; 8L.G.R. 
149; Konst. & W. Rat. App. 162, D. C. 
Areenonon :—Oonsd. Shillito v. Hinchcliffe, [1922] 2 K. B. 

Excessive assessment.|—See Vol. 
XVIII., p. 421, No. 1592. 


Poverty of ratepayer.|—See Rating & Valuati 
Act, 1925 (c. 90), s. 4. ae sie 


DISTREss, 


Sect. 5.—-BANKRUPTCY. 


Effect of bankruptcy— Whether rates are provable 
debt.|-See BANKRUPTCY, Vol. IV., pp. 278, 320, 
321, Nos. 2601, 3001, 3002. 

Liability of trustee in bankruptcy during period 
of occupation—Until disclaimer.|—Sce BANnkK- 
RUPTCcY, Supp. II., No. 7764a. 


SrctT. 6.—PROCEEDINGS FOR RECOVERY. 
SuR-sEcT. 1.—SUMMONS. 


See, Distress, Vol. XVIIT., pp. 402, 103, Nos. 
1428-1433. 
1465. Refusal by justices to issue summons-— 
Right of appeal.J}—An appeal under Summary 
Jurisdiction Act, 1857 (c. 43), does not lie upon the 
refusal of justices to issue a summons to enforce 
payment of a highway rate, on the ground that the 
land assessed was not liable to highway rates. - - 
WALKER r. GREAT WESTERN Ry. Co. (1859), 2 BE. & 
BE. 325; 20 L. J. M. CC. £07; 24 5. PP. 262; 121 

BK. R. 122. 

Annotations :-—-Refd. Sandgate L. B. of Health vr. Pledge 
(1885), 33 W. R. 5053 HR.» Hannam (1886), 34 W. it. 
350 5 Wheeler rv. Burnington Overseers (1460), 20 L. J 
M. C. 175, n. 
1466. Disqualification to hear & adjudicate— 

Bias or substantial interest.)— An officer of a corpn. 

appointed to collect the borough rates obtained 

& summons against a ratepayer in arrear. In so 

doing he acted in the discharge of his duty, but 

on his own responsibility & without consulting the 
town council. At the hearing the justices dis- 
missed the summons, on the ground that one of 
the sitting magistrates being a town councillor 
was thereby disqualified from adjudicating upon 
the summons. On motion for a mandamua to 
the justices to hear & adjudicate on the summons: 

-Held: there was no ground for supposing cither 
substantial interest or likelihood of bias, & con 
sequently no disqualification.—R. v. HANDSLEY 

(1881), 8 Q. B. D. 383; 30 W. R. 3683; sub nom. 

R. v. HANDSLEY, ETC. BURNLEY JJ., Pa p. KING, 

51 L. J. M. ©. 187; 46 7. P. 119, D.C. 


Annotations :-—Reld. R.r. St. Albans (Rp) f $82), 9 
Road 


R. _B.D, 
454; R.c. Farrant (1887), 20 Q. B. > Roe. 


enley, 


HARTLEN (1894), 26 N.S. R. 263. — 
CAN 


e ‘ ere 





n. Exemption not applied.}— | ong Roap 
TOWN OF WESTVILLE vt. MUNRO (1900), Jur. N.S. 132.—- 
32 N. 8. R. 511.—CAN. | 

Land nol within rating | 
area.j}— NORTH COWICHAN DISTRICT | 
CoRPN. v. HAWTHORNWAITE, [1918] 3 
w. W. 574; 42 D.L. R. 207; 34 
B. C. R. 571.—CAN. 


p. ——— Erroneous 
-— Leste VILLAGE ¢. 
(Saak.), (1922) 3 W. W. 


6. Poa 
stitution for 
RANKIN (1860), 19 


BRONFMAN 


2 an 
R. 804; 70 


rates.— ©’ 


rate 


Nn. i. R. 561.---CAN. 


————, }— KR ENSEDY t. CASKU- 
Boarp (1676), 2 N. Z. 
r. Agreement among ratepayers ta 
make voluntary subecription in mth- 
 }—— MCMILLAN 
.C. it. 358.—CAN. 
t. No collector appoi 
default of a county council in not 
appointing a collector does not afford 
excuse for the 
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ote. JJ. & Hu : . ; 

etc. Gravesend Joe he Clan cnaae r ah T. an : ne 

a Halifax JJ. dr D. Btol inaon (1912), 763. P. 233. Mentd. 

Registration (1804), 10 Lede 471, Nweet Education & 

_ 1467. Restraint of summons.j— Where a peti- 
tion has been presented for the winding up ofa co., 
the ct. has jurisdiction under Cos. Act, 1862 
(c. 89), 5. 85, to restrain proceedings on a summons 
for the enforcement. of poor rates owing by the co. 
—Re FLINT Coat & CANNEL Co., Ltn, (1887), 568 
L. J. Ch. 232; 56 L.T. 16; 3 T. L. R270, 

1468. Suffictency of service—-Service at place of 
business—-Although ratepayer does not sleep there. 
—(1) A summons for non-payment of a gener, 
district rate is an “ other document “ within the 
lala of Public Health Act, 1875 (e. 55), a. 
whl. 

(2) For the purposes of the service of such a 
summons the ratepayer's place of business is ta be 
treated as his “ residence " within the meaning of 
that sect... although he does not sleep there. 

(3) Service of such a summons at his place of 
business under that sect. will be good, not with- 
standing the provisions of s. 256 of that Act & of 
Summary Jurisdiction Act, E848 (¢. 438), 8. 1, under 
the latter of which it} has been held that a man’s 
place of business at which he does not. sleep is not 
his “place of abode.’- Root. Brarriwalte, 
[1918] 2K, B. 819s sub vom. Roe. BRAITHWAITE, 
ae p. Dowrnina, &7 OL. I. OK. BR. 8b TE PS. 
170; S25. P. 2425 36'T. E.R. 100s 16. GR. 
580; 2B. R.A. 626, A. 
Annotation: -Qenerally, Refd, R. 

Mitchell (1985), 8@ J. 2 Jao. RG. 

1469. Limitation of time—-When time begins to 
run--—Where assessment amended.| —The occupiers 
of a rateable hereditament which had been asacased 
to certain poor rates & gencral district. rates upon 
the ratenbli value in the valuation list then in 
force, appealed against the poor rater. Before the 
appeal was heard, payment of the general district 
rates was demanded by the local authority & a 
aut was paid & aceepted on recount of cach af 
those rates. The rateable value of the premisen 
in the valuation list having been reduced ag a 
result, of the appeal, the figures of the yoneral 
district: rates already made were altered ino the 
rate book & payment was demanded of the balance 
owing of the rates ao reduced. Payment having 
been refused a summons to enforee payment was 
issued at a date which was more than six months 
after the demand of the original amount. of the 
rate, but within six months of the demand of the 
balance of the rate as amended :-—-Held: the 
matter of complaint, within Summary J urisdiction 
Act, 18418 (c. 4%), 8. 11, was the non-payment of 
the balance of the rates as amended that. it: had 
therefore arisen within six months of the issue of 
the summons & the right of the local authority to 
recover the balance was not barred by the pro- 
visions of that sect.-- KEETON 1. SHEFFIELD COAL 
Co., (1901) 2 K. B. 26; 70 0. J. K. OB. S745 84 
L. fT. 387; 65 J. P. ot), 49 We OR. 34905 45 
Sol. Jo. 277, . ¢, 


v. Hastings J0., dr p. 


(1910), 457.1. 7.123. 1K. 


PART VIII. SECT. 6, SUB-SECT, 1. 


! 

| a. Summona must be in name of 
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Sect. PR Bai for recovery: Sub-sect. 2, A. 


SUB-SECT. 2.—DISTRESS. 
A. In General. 


Distress for rates generally, see Distress, Vol. 
XVIIL., EP. 395-422, Nos. 1372-1606. 

1470. Execution levied on ratepayer’s goods— 
Ratepayer allowed to remain ostensible owner— 
Subsequent distress by rating authority-——Whether 
action by sheriff maintainable.|—An action will 
not lie at the suit of the sheriff, against overseers 
of a parish, for taking goods under a warrant of 
distress for poor rates, where he has allowed deft., 
notwithstanding the execution, to continue to be 
the ostensible ae of the be Dropeny —SPICER v. 
Tipy (1822),114.J.0.8. K 

1471. Necessity for summons before issue of 
warrant.|——By a local Act comrs. were empowered 
to make paving rates, & to hear & relieve parties 
complaining of such rates. The Act also gave an 
appeal from the comrs. to sessions ; & it provided 
that, on non-payment of rates for seven days after 

ersonal demand, it) should be lawful for certain 
justices, upon proof on oath of such demand & 
non-payment, to issuc ao distress warrant. Justices, 
being applied to for such warrant, refused to grant 
it, but stated that they would do so if a proper 
information were sworn, & the party summoned 
before them. The ct. refused a mandamus to 
compel the justices to issue a warrant without 
summoning the party. Supposing that the Act 
authorised the justices to grant a warrant. without 
summons, nevertheless, they acted rightly in not 
HO Serbia a reer fae Ei HuanHes (1835), 3 Ad. & El. 

425; 111 75. 

1472. suridiclion of borough justices—Execu- 
tion of jurisdiction of county justices.|—By an 
Act for lighting the parish of B., rates may be 
imposed on the occupiers of tenements within B., 
& it is enacted that the rates shall be paid by auch 
occupier B, & “they are hereby required to pay the 
schools ” By a subsequent sect., rates not paid 

at on proof before a justice for the county of S., 
be levied by distress. At the time when the local 
Act passed, the parish of 3., which is in the county 
of S., was partl within the borough of B., in the 
charter of which is a non-intromittant clause, & 
partly in the county at large. Under the operation 
of stat. 2 & 3 Will. 4, ¢. 64, & 56 & O Will. 4, c. 76, 
the whole parish of . was included in the borough, 
which obtained a separate ct. of quarter sessions : 
-~~Held: the non-payment of rates was an 
‘ offenco ’’? within 7 Will. 4, & 1 Vict. c. 78,8. 313 
& the jurisdiction to hear ‘complaints as to such 
non-payment was transferred, by that statute, 
from the justices of the county of 8. to the justices 
of the borough of B.—R. v. Surcuirry (1819), 18 
Q. B. 838; 18.1. P. 620; 18 Jur. 840; LIB EK. R. 
1482 ; sub nom, Re BATHWICK Pavina Act, 18 
L. J. Q. B. 8013 sub nom, PALMER tv. SUTCLIFFE, 
8 New Seas. Cas. O34. 

Annotation -—Reld. Hz p. Burwash (1850), 1 L. M. & bP. 60. 

1473. Issue of warrant—-Without jurisdiction— 
Protection of justices—Under Protection of Justices 


RATES AND Ratna. 


Act, 1848 (c. 44).|-Above Act, s. 4, will not pro- 
tect a justice who issues a distress warrant under 
it to enforce a poor rate, if he acts without juris- 
diction ; nor will this ct. grant a rule under sect. 5, 
calling on justices to issue such warrant on the 
mere statement of the parish officers that the 
premises are within the parish, & are rateable; it 
must clearly appear on the affidavits that a real 
question is raised on the part of the parish officers 
as to whether the property is rateable or not. 

Where the overseers of a parish made a rate, & 
inserted in it property in respect of which rates 
had never been paid, & which by the affidavits 
appeared to be extra-parochial, & the justices on 
that ground refused to issue their distress warrant 
to levy the rate, this ct. refused to grant a rule 
under above Act, to compel them to do so. 

Above Act was not passed to enable an overseer 
to insert property in a poor rate on mere specula- 
tion, & then go to the justice & ask him to grant 
his warrant of distress, on the ground that he is 
protected by the Act (PATTESON, J.).—R. v. GREAT 
YARMOUTH JJ. (1850), 4 New Sess. Cas. 3133; 16 
L. T.0.8.175; 14J3.P. Jo. 769. 





1474, Whether ministerial only.|—R. v. 
ANTROBUS (1853), 17 J. P. Jo. 325. 

1475. ——— —-—.]—_H. v. MarsHam, No. 1631, 
post. 








1476. -|}—On an application for a 
warrant to levy rates, the magistrates’ duty is not 
ministerial merely, & they may decide whether or 
not the owners are liable for the rates.—R. v. 
THORNTON, ETC., LONDON JJ., Re LONDON CoUNTY 
COUNCIL, WARRANT OF DISTRESS (1892), 8T. LL. R. 
555, D. ©. 

1477, ——— ———.]—-K ensnaw, LEESE & Co. 1. 
StockrorT OVERSEERS, No. 1169, ante. 

—-~—- ——.]— See, further, Distress, Vol. XVIIT., 
pp. 398, 399, Nos. 1389-1306. 

———.|— See, also, Distress, Vol. XVITI., pp. 
403-406, Nos. 1484-1462. 

1478. Matters for consideration of justices—- 
Validity of rate.|—The justices may say whether 
the rate is valid or not valid, but they cannot 
enter into a consideration as to how ue rate is to 
be applied (LORD CAMPBELL, (.J.).—-Ha pp. 
WOLVERHAMPTON BoaRrp OF TEALTH (1856), 26 
L. T. O. S. 239; 20 J. P. Jo. 83 

1479. J —J ustic es to whom applica- 
tion is made to enforce a precept for rates have no 
jurisdiction to question the legality of the charges 
for which the precept is issued.— READ rv. PUNTER 
(1808), 14 T. LR. 455, D.C. 











1480. ———- —— Rate prima facie valid.|— Empson 

OP aaa Boarp oF Wonks, No. 1615, 
ae 

1481. Rate retrospective.|— An objec- 


tion to a rate that it is retrospective cannot be 

taken on an application for a distress warrant. to 

Bose payment.—CHENEY v. TALLOWIN, [1904] 
2K. B. 763; 73 L. J. K. B. 9485 OL L. T. 552 ; 

68 J. P. 528 ; 2L. G. . 1338; 1 Konst. Rat. 

; App. 163, D. . 

| “Annotations : -—Refd, Cardiff Pras Same r. 


r. 
Crosta (1920), 37 T. L. R. Mentd. “Baighton: -Shore- 
ham Acrodrome vr. Dell deine 117 L. T. 2 
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ae ee J CHIEF SUPERIN- 
OF EDUCATION ¢. FARRELL 


(1863), vn U.C. R. 441.—-CAN. 
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payment © uchavax ase) 
8U,0, R. 161 GAN. 


oo Peaccmian oo retatr 
185 CAN. 
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an ne ache nge tn person 
ned by or.}-—-SaR 

GANT vt. ToRONTO Crry (1862), 12 Cc. I. 


gs. —— Whether validity of division R. 5 
of rating acctions may de 


dian: Warare wet taken one ot 
execution, but are no en out o 
assigned for hie ope the actual on of the owner, he 
can only recover nom ages in 
an action of replevin for them.— 
Se ged Ce (1887), 26 N. B. 


sed. }— k. Authority to diatrain— Warrant of 


Part VIII.—REeEcoveryY or Rare. 


1482. ——— Application of rate.|—Ezr p. Wot- 
VERHAMPTON Boarp or HEALTH, No. 1478, ante. 
1483. Objections to mode of assessment.|— 
Upon a proceeding before justices to enforce pay- 
ment of a general district rate it is competent for 
the justices to hear objections to the mode of 
assessment, inasmuch as it affects their right to 
enforce the rate.—R. v. Bancuay (1882), 8 Q. B. D. 
486; 51 L. J. M. C. 47; 46 L. T. 335; 46 J. P. 
693 ; 30 W. R. 672, C. A. 
Annotations :—Consd. Whenman vr. Clark, [1916] 1 K. B, 
he » Hala. Hes eae hips Shae 82 L. T, 718; Alton 
Deis ee aa Ma R. 507. Mentd. Davies 


1484. Right to demand statement of case— Where 
appeal lies to quarter sessions --On ground of in- 
validity of rate.|—Justices cannot be called on to 
grant a case on summary proceedings before them 
to enforce payment of a rate, where an appeal 
against the rate lies to the quarter sessions, & 
the only objection raised is to the validity of the 
rate, on the ground that the party derives no 
benefit from the works for which it was made.--— 
R. ». GLOUCESTERSHIRE JJ. (1860), 1 L. T. 204; 
24 J. P. 2638. 

1485. Effect of appointment of provisional 
liquidation.}—-Between the dates of the appoint- 
ment of a provisional liquidator on a windinyg-up 
petition & of a subsequent resolution by the co. 





for a voluntary winding up, the overseers of a | 
parish proceeded, without the leave of the et. to ! 


distrain for rates which had become due for the 
current half-year in respect of the co.’s premises : 
—Held: as the overseers’ right of distress was 
defeated only by the appointment of the pro- 
visional liquidator, the case was one where if 
eave to distrain had been applied for it) would 
have been granted, & an injunction ought. only 
to have been granted on the terms of the liquida- 
tors paying the rates.--Re LoNpon Diy Docks 
Corpn,. (1888), 39 Ch. DD. 80065 58 1. J. Ch. 33 3 
59 LL. T. 763; 
Docks Coren. OF LONDON, broog. ST. 
LIMEHOUSE OVERSEEKS, 4 T. LL. R. 737; 
86, C. A. 

Annotation - —Consd. Re Marriage, Neuve, North of England 


1 Mey. 


ae en 


| 
| 
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1487. ———~.]—A_ 1s. 6d. poor rate made in 
Feb. was quashed on appeal; another 1s. 6d. 
rate was made in June, but being in want of funds 
it was agreed that this rate should be collected in 
full, & the sums paid on account of the quashed 
rate allowed out of the Oct. rate. The June rate 
was pee & in Oct. a 3s. rate was made :—Held : 
(1) the Oct. rate was not the next effective rate 
within 41 Geo. 3, ¢. 23, & the parish officers could 
not allow the sums paid for the quashed rate out 
of it; (2) under the circumstances, this ct. ought 
not to grant a mandamus to compel the justices 
to issue their warrant to enforce the payment of 
the Oct. rate in full. —R. «. Surrey JJ. (1858), 
311. T. O.S. 161; OW. BR. 550. 

1488, —--—- -— — Liabillty of ratepayer doubtful.] 
~--A landord perniftted his tenant for years under 
a lease expiring in Apr. 1835, to give up the lands 
& farm house in Oct. 1833, paying rent only until 
the day of quitting, & making a further payment 
& giving up the compensations he would have been 
entitled to as an outgoing tenant, in order to 
indemnify the landlord for Joss to which he was 
subjected by the determining of the lease. The 
landlord did not. take a new tenant, nor occupy the 
pee except by putting a iman into the farn 
10use to take care of it. The value of prass & 





| elover on the Jands from Oct. to Apr. was £60, 


i 
i 
i 
’ 


After the tenant's departure, the landlord was rated 
to the poor as an occupier of the premises. He 
refused to pay the rate, but did not appeal; & 


i on his being summoned before two justices, they, 


| 
| 


oF W. BR. 183 sub nom. Re Dry. 
ANNE, | 


Trustee, Debenture, & Assets Corpo. ¢. Marriage, Neave | 


(1896), 75 L. ‘I. 16). 

Liability to distress——Liquidator named as 
occupier.!—-See COMPANIES, Vol. N., p. 876, No. 
5948 3; Distress, Vol. XVIT., p. 390, No. 1401. 

—-— Goods belonging to servant of ambassador. | 
-~See CONSTITUTIONAL Law, Vol. AL, p. 539, 
No. 420. 

——-~ Administrator.) —— See Execcurors, Vol. 
AXIV., p. 646, No. 6721. 

Restraint of distress proceedings--Company in 
liquidation——- Winding up by court.) — See Coss- 
PANIES, Vol. X., pp. 969, 970, Nos. 6668-6673. 

——~ -—--— Winding up under supervision of 
court.|-—-See COMPANIES, Vol. X., p. 1053, Nous. 
73063, 7364. 


B. Refusal to Issue Distress Warrant. 


me me ee ree eee ee eee ee 


ee 


1486. Mandamus to compel issue--Whether | 


granted.|— Mandamus to the justices of peace 
to make a warrant of distress for the pour rate.—- 
Sr. LUKE’s Parisno v. Mippitesex JJ. (1716), 1 
Wils. 133; 95 E. R. 534. 


county treasurer under county seal— ; 407; 
Necessity for authority of cuunty.}— 

SNIDER v. COUNTY OF FRONTENAC | 
CORPN. (1870), 30 U. C. R. 275.—CAN. 


| 

l. Liability to distrese-—For tares of 

predecessor in Second locatee of ; 2% 
ree grant.}—-PaTTison ¢. TOWNSHIP OF ; 
feo l918), 38 OL TC dS a OLWN. | 


CREON LUMBER 


t 


{ 
? 
{ 


—~ 


12 UD. L.. Kk. 309. ---CAN. 
C m. pipes JO" det diatrras -~ 
anus of proof o y- 

Co. esi 
MCNICIPALITY (1912), i 
720: 291.L. R.217; 2W.W.R.173; 
Man. L. RK. 681.-—CAN. 


n. Appropriation of procecde— liight | 


after hearing the case, declined granting a distress 
warrant. On iotion for a mandamus to them to 
grant such warrant.:- /feld: this et. ought not to 
interfere, the justices having heard & exorcised 
their judgment upon the application, & it being 


' doubtful whether the landlord was properly vated 
oas a benetleial occupier. 
' 2 Ad. & HT, OLR, in. ; 


Roo. Morgans (1834), 
PUY de. 2. 288s, 
Annofation : NURS Moor. Hradphaw ¢Ch800), 2b. & F836, 

1489. — Where a poor rate was 
made for a parish, & the name of a party who 
oceupied lands for which he was rated in another 
parish, was inserted after the rate waa made, the 
et. refused to grant a mandamus to unnygistrates to 
ixsue a summons & grant aw distress warrant for 
non-payment of the rates. 2c. CARDIGANSTURE 
JJ. (1835), | far. & W. 278. 

1496. . --- No appeal by ratepayer.;. -A 
local Act gave power to comms. to raise money for 
paving, lighting, & watching a town, by rating & 
assessing the proprietors of houses according to 
the value at which the houses were taxed to the 
poor. It also empowered them to assesa & levy 
a rate on certain proprietors for the purpose of 
certain improvements, such trate fo be levied & 
assessed in the same manner as the other rates. 
In default of payment, a justice was authorised to 
issuc a distress warrant. The Act also provided, 
that. in case any person thought himself aggrieved 
by any rate or assessment, he might appeal to the 
comrs., who were authorised to give relief ; & 
further, thatany one who thought himself aggrieved 
by anything done in pursuance of the Act, might 


' appeal to the quarter sessions. The comrs. assessed 


a proprictor to a rate Jevied for the purpose of 
the improvernents, at an annual value above that 


af council la appropriate surplue--To 
tazea due on other landa.} ~~ KAUFMAN 
r, }sarnpon No. 133, Koeman Mount- 
CIPALITY (Sask.), (1018) 3 W. W. R. 
R i Git e 43 Yt). L. it. 487.---CAN. 

: | 9. Noticr—-Suffictency of—~Noattce to 
resident cu-owner only.j}---HAGMAN t. 
MERCHANTS BANK (Adta.), (1919) 1 
W. WwW. hi. 500.—CAN. 


McC‘urr- 
NITONAS 
Ww. i 


Tt. 
20 
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Sect. 6.—Proceedings for recovery: Sub-sect. 2, B., 
C. & D.} 


at which he was assessed to the ae :—Held : 
on his refusing to pay, a justice might be required 
by mandamus to issue a distress warrant, the 
proprietor not having appealed.—R. v. TRECOTHICK 
(1834), 2 Ad. & El. 405; 111 E.R. 157. 

Annotation :—Retd. Dixon v. Blackpool & Fleetwood Tram- 

road Co., [1909] 1 K. B. 860. 

1401. —— ——.|—A party claiming an 
exemption from a highway rate, should appeal 
against the rate; & if he has allowed the time 
limited for appeal to expire, he cannot set up the 
claim to exemption, as an answer to a rule under 
Justices Protection Act, 1848 (c. 44), 5. 6, calling 
upon the justices to issue a distress warrant for 
levying upon his goods the sum of money alleged 
to be due from him in respect of that rate.— 
BLETCHINGDON HIGHWAYS SURVEYORS v. PEYTON 
(1849), 6 Dow. & L.. 288; sub nom. BLETCHINGDON 
SURVEYOR v. DAND, 3 New Seas. Cas. 6403 sub 
nom. R. v. OXFORDSHIRE JJ., 18 L. J. M. CG. 222; 
14 Jur. 5753; 13 J. P. Jo. 4453 sub nom. R. v. 
PEYTON, ETC. OXFORDSHIRE JJ., 14 1. T. O. 8. 66. 

1492 ~~. | — Bat 9. WOLVERHAMPTON 
BoarpD oF JIFALTH (1856), 26 L. T. O. S. 280; 20 
J.P. Jo. 83. 

1498. -----— ~------ ---—.]—.J. was rated as occupier 
of premises in the 1D. parish, & also in G. parish, 
& paid the rates to D. Ie did not appeal against 
the rate made by G. parish, & on an application by 
the G. overseers for distress warrant, the justices 
having declined, & a rule being moved for by way 
of mandamus under Justices Protection Act, 
1848 (c. 44), 8. 5 :—d/eld: the rule must be made 
absolute, but without costs, & J.’s proper course 
was to appeal against the next rate to quarter 
sessions, When the question of boundary could be 
decided conclusively.— lt. v. JEFFERSON (1884), 48 
J. P. 8938, D.C. 

1494. -.-— -——- Legality of warrant doubtful.]— 
(1) This ct. will not issue a mandamus to compel 
magistrates to issuc a distress warrant to enforce 
the payment of poor rates, where it is doubtful 
whether the warrant would be legal, & the rates 
are recoverable by another mode of proceeding. 

(2) Where, by a local Act for the government of 
@ parish, collectors of the rents of houses, etc., 
within the parish ‘‘ the yearly assessment or valua- 
tion whereof respectively shall be less than £30 ”’ 
are made liable to be rated & compellable to pay 
the rates in respect of such houses, ctc., senbdle, 
the liability of the collector would extend only 
to cases in which the real & not the assessed value 
of the houses respectively, etc., is under £30.—- 
R. v. Dymn (1885), 2 Ad. & El. 606; 111 E.R. 
233; sub nom. R. ve HALL & Dyer, 4 Nev. & 
M. K. B. 646; 3 Nev. & M. M. C. 38; 1 Har. 
& W. 838, n. 








vom TR OO) ° - ° 
Annotelon : rT (1) Raté. 2 v. Buckinghamshire JJ 
1495. —-_— --— Rates recoverable by other 
process.|—R. v. Dyer, No. 1494, ante. 
1496. —— -——-—- ——.]---On application to 


justices for a distress warrant to levy a highway 
rate upon A. as occupier of premises in E » A. 
claimed to be exempt, by reason of having never 
contributed to the repair of the highways in E., 
or been rated, but having always repaired so much 
of a highway of E., as was within his premises, & 
half a bridge at the oxtremity of the highway. He 
showed no origin of the exemption but insisted that 
he was protected by Highway Act, 1835 (c. 50), 
s. 33. The justices refused a warrant. On 
application to the ct. under Justices Protection 
Act, 1848 (c. 44), a. 5, for an order on the justices 


— 


RATES AND RATING. 


to issue the warrant the ct. held the question too 
doubtful to justify them in acting under the 
statute of Victoria left appcts. to move for a 
mandamus, or to try the question by having 
another rate made against which A. might appeal, 
the objection that he ought to have appealed on 
the present occasion having been waived by 
consent.—R. v. BROWNE (1849), 13 Q. B. 654; 116 
EB. R. 1413; sub nom. R. v. SHROPSHIRE JJ., 3 
New Sess. a ee ek 

ions :— . on eyors 0 ways 
An beyton (1849), 6 Dow. & Le 288. Weld. Re Hartloy 

(1862), 31 L. J. M. C. 232. 

1497. —— Validity of rate doubtful.|— 
Where a highway rate was made, & there was no 
appeal against it, & on application to two magis- 
trates, they refused to issue a distress warrant, 
though an offer to indemnify them was made, but 
not actually tendered; & it appeared there were 
reasonable doubts as to the validity of the rate, 
& as to whether the magistrates would not be liable 
to an action if they issued the warrant :—Held: 
the ct. would not grant a mandamus to compel 
them to do so.—R. v. SOMERSETSHIRE JJ. (1835), 
1 Har. & W. 82; 4 Nev. & M. K. B. 304; 2 Nev. 
& M. M. OC. 562. 


Annotation :-—Refd. Hetherington v. Hammersmith Over- 
seers (1837), 1 J.P. 171. 














1498. J—h. v. GREAT YAR- 
MOUTH JJ., No. 14738, ante. 
1499. ——~— Liability of magistrates to 





action.|——H. v. SOMERSETSHIRE JJ., No. 1497, ante. 

1500. —-- -—- When discretion properly 
exercised.|---On an application to magistrates to 
grant a distress warrant for levying a sum alleged 
to be due as arrears of a certain rate, they found 
that a certain coal pit had been rated & assessed 
in Feb. 1842, after coals had ceased to be gotten 
therefrom, & when the same pit was unoccupied & 
unproductive ; that notice had been given by the 
agent of the owner to the collector of the rates 
& assistant overseers of the poor of the township 
in Nov. 1841, that the pit had ceased to be worked, 
& that no coals were then gotten from the same ; 
& that they agreed to accept such notice, & to 
make the needful alterations in the rate & assess- 
ment, & to dispense with any formal or other 
notice of appeal against such rate; that the rate 
subsequently made in Feb. 1842, was made upon 
the former valuations of the pit in fraud of such 
arrangement, & contrary to good faith between the 
eden ; & that a certain payment made on 

ay 6, 1842, was under protest against the legality 
of the rate, accompanied by a declared intention 
of appealing against the same: wherefore, they 
unanimously refused to grant the distress warrant : 
—Held: after cause had been shown against a 
rule for a mandamus to compel them to issue the 
distress warrant, as they had exercised their 
judgment in the matter brought before them, their 
decision ought not to be disturbed.— R. v. TOWNLEY 
(1843),1 L. T. O. 8. 255; 75. P. 592. 

1501. -——-  ——_- Improper exercise.|— 
R. vt. BARNSTAPLE JJ. (1904), 48 Sol. Jo. 493; 
sub nom. R. v. FFINCH, 68 J. P. Jo. 244, D. C. 











1502. To compel agreement of 
justices.|——-The parish of A. was divided into the 
upper & lower division, & for the last twenty-five 


years a surveyor had been appointed for each 
division to collect. the rate, which was for the 
whole parish. J. was surveyor of the upper 
division, & D. for the lower. Two ratepayers in 
the lower division refused to pay their rates to D., 
but afterwards paid the amount to J. :—Held: 
the ct. would not grant a mandamus to compel 
one rate to concur with another i 

to grant distress-warrants to compel the payment 


Part VIII.—REcOvVERY oF Rare. 


of these rates to D.—R. r. 
agree 201; 3L.T. 0.8. 
Rating authority not pro 

constituted.}|—This ct. will grant Saad 2 
compel a justice to grant a warrant for payment 
of a rate made by a local board of health when 
Pee of the rate is refused on the ground that 
he board is not pobeny constituted, that being 
a matter to be determined in another way.—R. 
v. DERBYSHIRE JJ. (1855), 4 W. R. 118. 

1504. Pending appeal.}] — R. 
MARSHAM, No. 1631, posi. 

1505. ——— Property entitled to partial 
exemption rated in full.}—A district rate was 
made by the urban district council of Bispham- 
with-Norbreck on the Blackpool & Fleetwood 
Tramway co., & was demanded in writing, but 
the co. refused to pay. After the lapse of 
more than fourteen days from the date of the 
demand proceedings were taken before justices 
to recover the amount of the rate under Public 
Health Act, 1875 (c. 55), s. 256. 
that they were liable to pay on one-fourth part only 
of the net annual value of the tramrvoad on the 
ground that it was a railway within Public Health 
Act, 1875 (c. 55), s. 211 (1) (0), & that a distress 
warrant should not be granted for the full amount. 
The justices held that the co. had shown sufficient. 
cause for non-payment of the full amount, & they 
reduced the rate in accordance with the co.'s 


Woop (1844), 1 New 
109; 8J.P. Jo. 309. 








eee 


v. 





contention & made an order for the reduced | 


amount. Subsequently the rating authority 
having demanded the reduced amount & having 
given a receipt for it, obtained from the justices 
a case stated for the opinion of the High Ct., 
but afterwards withdrew the case stated. A rule 
nisi was then obtained calling upon the justices to 
show cause why they should not hear & determine 
an application for the issue of a distress warrant 
for the full amount of the rate :-- Held: whether 
the justices were or were not entitled to make an 
order for a lessamount than that appearing on the 
face of the rate, the ct. would not in the circuin- 
stances issue a mandamus to the justices to issue 
a warrant for the full amount.—RKh. v. SHUTTLE- 
WORTH, Ez p. TIckLE (1908), 72 J. P. 320; 6 
L. G. R. 1026, D.C. 

—— ——.]—See, generally, MAGISTRATES, Vol. 
XXXIIL., pp. 427, 428, Nos. 1308-1416. 

1506. ——— Whether magistrate’s costs granted — 
On showing cause.]—R. v. PAYNTER (1852), 16 
J.P. Jo. 61. 

1507. ——,.|—-A. was assessed to the 
poor rate, for certain premises in the county of 
Suffolk, which rate he refused to pay, & upon 
being summoned before the justices, they declined 
to issue their warrant. The parish officers then 
applied to this ct. under Justices Protection Act, 
1848 (c. 44), s. 5, for a rule calling upon the justices 
& A. to show cause why such warrant should not 
issue. Against this rule A. showed cause, on the 
ground that his premises were not within the juris- 
diction of the justices, not in fact being in the 
county of Suffolk. The rule was made absoluk 
in order that the question might be raised in sume 
other shape. A warrant thereupon was issued for 
the rate, & a levy made upon the premises of A., 











PART VIIL SECT. 6. SUB-SECT. 2.—C. | 
p. Animal under charge-—Tem porarily 
on premiacs of erie as FosTen r. 
Heno (1910), 17 0, W. BR. 707; 2 
O. W.N. $51; 220.1. RK. 413.~CAN. 
. Property of or in  puaseasion 
Ui other occupant of premiaes.}—The | 
seizure of “the property of or in 


Dee Oty ean te meade pe t of 
premises ”’ can be made cule whe 


in res 


| of 


The co. contended | 


eee eee ener be el 


th roperty is fuund upon the land 
ae t. ot which the taxes are due, 
& such property in Mable only for the 
taxes due upon that particular 
land. —PCRDY 
RvRAL MuUNICIeALITY 
3 W. W. H. 161. -—-CAN 

r. Goods under conditional aie agrec- 
snend. }— KIVERDALE 
Norwich ViLlack 
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who replevied, & an action of replovin was after- 
wards tried, the issue being, whether or not. the 
premises were in the county of Suffolk. At the 
trial the jury found a verdict for pltf., thereby 
finding that the premises were not in the county 
of Suffolk. Upon a motion subsequently by A, 
for his costs in resisting the original rule to compe! 
the justives to issue their warrant :—-Held: he 
was entitled to them.-—R. rv. PEARSON, ETC., GREAT 
YARMOUTH, SUFFOLK J. (1855), 25 L. TD. On S. 
1033; 19 J. PL. 2045 sub nom. Rov. Grear Yar- 
moutTy JJ... 1 Jur, NoS. 4705 3 WLR, 438, 

Time for application for writ.' —~See Crown 
PRACTICE, Vol. NVI, p. $25, No. 13st. 
Sufficiency of one writ for several warrants.| 
—Scee CROWN Pracrick, Vol XVI, p. 382, Now 


1489. 

Necessity for direction to all refusing 
justices.|— See CROWN Practice, Vol. XVI, p. 334, 
No. 1520. 

Application by third party to conduct 
return.) —See CROWN Practice, Vol. AVE, p. 838, 
No. 1576. 

1508. Justification for refusal Levy of excessive 
rate.|--~By a local Act, ao town council were 
empowered to make, once a year, or oftener, one 
or more rates, provided that the amount to be 
levied should not in any one year exeeed td. in 
the pound upon the rateable value of the property. 
| The council made a rate, & directed the overseers 
i of Ja to levy £4,767, but the overseers said that 
they could not Jevy that sum without charging 
more than ld. in (he pound upon the productive 
rateable property ; upon which the council applied 
to justices to issue a distress-warrant to levy the 
£4,707 upon the goods of the overseers, but the 
justices declined to do so: Held: the justices 
were right in so declining, - Roe. Laivienpeoon dd. 
(1862), 04. 1.2415 8 Jur. N.S. 6t2. 

~- See InsTreps, Vol. AVUIL., pp. 308 402, 
Nos. 1380-1420. 








GC. What May be Distravred. 
Sec Distiess, Vol NVI, pp. doc, S08, Nos. 
1380-1588. 


D. Conunitment tn default of Dtsatreas, 
Sec Distress for Rates Aet, Psd (oe. Ph), 8 23 
| Rating & Valuation Act, 1925 (ce. 0), 8. 2 05) (Db) | 
&, generally, Distiicss, Vol. XVITL, pp. 455 486, 
Nos. 1609-1729. | 

4509. Necessity for fraudulent removal of goods. : 
--Where a poor rate was made under a local Act, 
which only gave a power of commitment to prison 
for non-payment where no sufficient distress could 
be found, in consequence of removal of goodn ta 
evade payment :--Held:) the justices had power 
to commit under Distress for Hates Act, 184% 
(c. 14), for default in non-payment, there being 
no distress, although it was not suggented that 
there was any fraudulent removal of goods.--- 
RN. v. New Sanum JJ. (1853), 20 L. T. OL 8. 207 5 97 
J.P. Jo. 53. 

1510. Nature of commitment - Civil process.; -- 
A commitment by justices for non-payment of 
| poor rates is in the nature of civil process, & the 


ee ee a EE EA NR REN ee Sw ee ee me en 


Sahin die 


~ no 
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$90; 24.0. WLN. 55. CAN. 


PART VIII. SECT. 6, SUB-SECT. 2.—D, 

t. Power to arresnt-- Want of gooda 
&: chattels anus be ahown.|--KANIOY 
«. PorRTLaNnp Crry (1889), 20 N. BOR. 
24.—OAN. 

a. ~~~ To enforcer payment of school 
tarca.}~ MCKENZIK t. JACKSON (1595), 
3i NN. 3. it. 70.—CAN. 





} 
parce] 
r. LASOES IG 
(Sask.), (1918) , 
: 

| 


GaRauk, LTp. *. 
(1923), 53 UY. L. 
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Sect. 6.—Proceedings for recovery: Sub-sect. 2, D.; 
sub-sect. 3. Sects.7 & 8, Part 1X. Sect. 1.) 


proper prison for a person so committed by the 
ustices of Middlesex is the prison in Whitecross 
Street.—Rh. v. WHITECROSS STREET PrIsON (GOV- 
ERNOR), R. v. NEWGATE GAOL (GOVERNOR) (1865), 
8B. &S. 871; 12 L. T. 543; 205. P. 517; 10 
Cox, C. ©. 184; 122 E. R. 12323; sub nom. Rh. v. 
LONDON & MIDDLESEX DEBTORS PRISON, WHITE- 
CROSS STREET (GOVERNOR), 34 L. J. M. ©. 193; 
11 Jur. N.S. 970. 

annation i~—Refd. Bancroft v. Mitchell (1867), 8 1B. & 8. 


1511. ———~ Witness privileged from arrest.) 
— Commitment for non-payment of rates where 
there is no distress recoverable, under Distress for 
Rates Act, 1849 (c. 14), as. 2 & 3, & Sched. D., is 
merely a civil process for enforcing payment, so 
that a witness in a suit returning from the ct. in 
which such suit has been heard is privileged from 
arrest under an order for such commitment.— 
HOBERN v. FOWLER, Ha pp. HOBERN (1802), 62 
L.J.Q. 8.49; OT. L. R26; 56 R83. 

1612. - ---- Punitive.|-—- A commitment under 
Distress for Rates Act, 1849 (c. 14), 8. 2, for one 
month, unless the money should be sooner paid, is 
a punitive order, & is not a legal process to enforce 
payment within Bkpcy. Act, 1883 (c. 52), 5. 10 (2), 
so as to enable the Ct. of Bkpcy. under that sub- 
sect. to discharge the debtor from prison on the 
ground that whilst in prison a receiving order 
has been made against him.—Re KpGcome, Ka p. 
Kpacomy, [1902]2 K. B, 408; 711.5. K. B. 722; 
87 1. T. 108; 50 W. RR. 678; 18 T. LR. 734; 
40 Sol. Jo. 6493 9 Mans, 227, C. A. 

A aaron i; meld Church's Trustee v. Hibbard (1902), 
de . . 


1513. Application for mandamus— Stay of execu- 
tion of committal warrant—Pending cause shown.]| 
—Khe p. GOMESS (1890), 6'T. L. R. 147, D.C. 

1514. Discharge of committal order— Receiving 
order in bankruptcy.]--~ fe Epacomr, La ». 
Hpacome, No. 1612, ante. 

1515. Non-payment by company---Secretary’s 
name on rate book—-Commitment of secretary.|-- - 
Heat i ia Karp. Munsy (1902), 46 Sol. Jo. 
4a > ° Ne 








SuB-secr. 3.—MANDAMUES TO RATING 
AUTHORITY, 

1516. To compel collection—-Remedy by indict- 
ment.|-—The ct. will not grant a mandamus to 
compel the overseers to collect a rate. 

We cannot grant it, The party has a remedy, 
if in no other way, at least by indicting the over- 
seers (per Cun.).—R. vo St. Mary, Norwicn 
OVERSEERS (1791), Nolan, 28. 

1517. -—-- Reasonability of usual proceedings to 
enforce -— Estoppel of defendants.| — Semblie: a 
mandamus to collect & levy a rate docs not prevent 
defta. from showing that it would be unreasonable 
to take the usual proceedings to enforce the pay- 
ment of it.-—R. v. SourHampron Port & Har- 
ROUR Comnas, (1861), as reported in 30 L. J. Q. B. 
244; 25 J. P. 580; 7 Jur. N.S. 990; 9 W. R. 630. 


1518. To enforce payment—Remedy by distress. | 
-—The town council of the borough of T. levied a | 


borough rate under 5 & 6 Will. 4. c. 76, 8. 923 the 
out township of H. being one of the townships 
assessed for such rate. The rate was duly levied 
& paid. The overseers of the parish of L. having 
peor to the borough quarter sessions against 
the rate, sessions made an order to amend the rate 
by increasing the amount at which the township 
of Ii. was assessed. No notice of the appeal was 
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given to the out townships. The overseers of H. 
having refused to pay the additional amount 
assessed :—Held: the remedy of the town council 
of I.., if any, for enforcing the payment of such 
additional rate was by a warrant of distress issued 
by the mayor or two justices for the borough, 
under 7 Will. 4 & 1 Vict. c. 81, 8.1; & not by a 
mandamus to the overseers of H. to enforce 
such payment.—R. v. HUNSLET OVERSEERS 
(1859), 1 BK. & EB. 775; 28 L. J. M. C. 180; 33 
}. T. O.S. 1043 5 Jur. N.S. 913; 7 W. RR. 411; 
23 J. P. Jo. 276; 120 KK. R. 1101. 

1519. ——— Remedy by statute.|—Thic B. borough 
council, having refused to pay on a precept of 
guardians a certain sum of money to enable the 
guardians to carry out their poor law duties in the 
parish of B., the guardians obtained a rule nisi 
for a mandamus to the B. borough council to pay 
such sum, &, if necessary, to make & levy a rate 
for such purpose :—Held : as there was an effective 
& convenient remedy for the guardians to enforce 
the precept under Poor Rate Act, 1839 (c. 84), 
s. 1, the rule must be discharged.—R. v. BER- 
MONDSEY BornoucHh CoUNCIL, Ba p. BERMONDSEY 
UNION (1908), 98 L. T. 14; 72 J. P. 330; 6L.G.R. 
852, 1). C. 

Annotation. :-—Distd. 2. v. Poplar B. CU. (No. 1), (19225 1 

kK. B. 72. 


1520. To recover amount over paid.| —In pur- 
suance of a resolution passed by the watch com- 
mittee of a borough incorporated under Municipal 
Corporations Act, 1885 (c. 76), the justices of the 
county provided police for the borough from 1869 
to 1887. The expenses of such police for each 
half year were provided for in advance by a rate 
levied on the borough, & the sum so raised was, 
together with the sums collected from the other 
townships of the union in which the borough was 
situate, paid to the county treasurer by the 
guardians of the union in obedience to a precept 
addressed to them by the county justices. By 
Municipal Corporations Act, 1835 (c. 76), the watch 
committee were required to appoint police for the 
borough, & on June 30, 1887, they withdrew the 
county police & appointed borough constables. 
At this date the county justices had in their hands 
a sum arising from a rate levied on the borough 
applicable for the future expenses of the police 
in the division in which the borough was situate, 
but there was no ascertained sum applicable 

xclusively to the police provided for the borough. 
In an action by the mayor & corpn., suing on behalf 
of all the ratepayers of the borough, & the guardians 
of the union against the council of the county as 
successors of the county Justices, to recover the 
ainount overpaid by the borough :—Held: pltfs. 
were not entitled to represent the ratepayers of 
the borough ; the remedy against defts., if any, was 
by mandamus ; on the merits that the money was 
not recoverable on the ground of extortion colore 
officti, as it was paid under a voluntary arrange- 
ment; nor on the ground of a partial failure 
of consideration as the proportion overpaid was 
not properly ascertainable.— BOoTLE-cUM-LINACRE 
CorPn. v. LANCASHIRE CouNTY CoUNCIL (1890), 
60 1. J.Q. B. 323; 7T. LR. 179, C1 A. 

1521. To issue precept.| --.A parish council meet- 
ing incurred law coats to the amount of £92 lis. 10d. 
in an action by them to establish the rights of the 
parish to the water supply of a pump erected by 
the parish, in which they were unsuccessful. A 
rate of 3d. in the pound would only produce 
£54 12s., & since Mar. 1809, when the ncial 
year began. precepts had been issued for sums 
amounting to £52. Two attempts had been 
made to call a parish mecting to authorise the 


Pant TX.—Rates anp RaTING IN THE METROPOLIS. 


levying of another 3d. in the pound as directed 
by the statute, but had failed. Upon a rule 
nist for a mandamus to the parish council to issue 
a precept to the overseers to pay to the treasurer 
of the parish out of the poor rate the sum due for 
law costs:—Held: the mandumus must issue.— 
R. v. STOKE PARISH CoUNCIL, Ex p. Price (1900), 
82 L. T. 198; 64 J. P. 343, D. Cc. 


Sect. 7.—PRIORITY OF RATES. 

See Bills of Sale Act, 1&82 (c. 43), 8. 143 Com- 
panies Consolidation Act, 1908 (c. 69), ss. 107 (1). 
209; Bankruptcy Act, 1014 (c. 50), 5. 88 (5). 

On bankruptoy.)—See Bankuurrcy, Vol. 1V., 
pp. 474, 475, Nos. 4277-4283. 

Bills of Sale Act, 1882 (c. 43).;—See BILLS OF 
SALE, Vol. VII., p. 151, Nos. 819, 820. 

Companies in liquidation.|-—Sree CompANIES. Vol. 
A., pp. 043, 944, 1050, Nos. 6462-6465, 7312. 


C enemmmnanedenithaliiomenamneneeetd 


SECT. 8.—RECOVERY FROM OWNERS. 
See Rating & Valuation Act, 1925 (c. 90), s. 11. 
1522. Recovery under local Act—-What must be 
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averred—Ownership at time of notice of rate.)— 
In an action of debt for poor rates against the 
landlord of houses below the value of £10 per 
annum, under a local Act,it is not necessary to 
aver that. deft. was Jandlord of the houses at the 
time of the notice of the rate, or of action brought, 
or that there is no sufficient distress on the 
premises In respect of which the rate is imposed.— 
Rorinson v. JAMES (1842), 1 Dowl N.S. 7505 
111.3. Q. B. 2365 6 Jur. TH. 

1523. —--- - -—- Insufficiency of distress.; — 
ROBINSON v. JAMES, No. 1522, ante. 

1524. Recovery of arrears-~ Rates included in 
rent--Contract by landlord to pay rates.) - Left. 
was owner of weekly property. the rent of which 
included the rates. Pitfs. claimed arrears of 
rates on the ground that deft. had agreed to pay 
themn, & that having received the rates in’ the 
rent he received them on behalf of & to the use of 
pltfs.: Held: pltfs. were entitled to recover the 
rates which deft. had not accounted for to them, 
REIGATE Corpn. v. WILKINSON (1010), 12204, TS. 
$045; S#J. Po. 17; Gf Sol. Jo. F105 18 i. G. KR. 
Jad. 

15265. - 
Action for money had & received.: 


-- Receipt of rent by landlord-.- 
~~ REIGATE 


/ CORPN. t. WILKINSON, No, Lo2d, arte. 


Part IX.—-Rates and Rating in the Metropolis. 


SECT. 1.—IN GENERAL. 

See Union Assessment Committee Act, 
(c. 103); Union Assessment Committee 
1864 (c. 39); 
(c. 67); London Government Act, ]SV0 (c. 14), 
ss. 10-13; City of London (Union of Parishes) 
Act, 1907 (c. cxl). 

1526. Power of vestries & boards to make 
exemption orders—--Where part of parish not bene- 
fited by rate.j -—Under Metropolitan Management 
Act, 1855 (c. 120), 8. 159, where if: appears to a 
parish vestry that part. of the expenses, for defray- 
ing which a sum is ordered to be levied, is incurred 
for the special benefit of any particular part ot the 
parish, or not for the equal benefit: of the whole 
hatoah the vestry may direct. the expenses to be 
evied in part, or exempt a palit of the parish 
accordingly. By sect. 16] the gencral rates are 
to be levied in respect of property rateable to the 


1862 
Act, 


poor. 

Docks had been, before the Act, assessed at a 
certain value for paving rate, under former Acts, 
which directed that the paving rate should be 
laid on occupiers of premises in the streets paved, 
or adjoining to or opening into the same. After 
this Act, a gencral rate. including paving ratc, was 
laid on, in which the value, in respect of the Jrocks, 
was assessed upon the whole Dock property In- 
discriminately, so as much to exceed the former 
valuation; & the vestry expressly resolved that 
the owners were not entitled to any exemption: 
but a case was stated, in which it was agreed that 


q 


Valuation (Metropolis) Act, 1860! 
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this ct. should act as on a case stated on appeal - 


to quarter sessions. 

The ct. laid down that the rate ought to be 
amended, so far as it appeared that there were 
distinct parts of the doc 





ce a ery 


property deriving no | 
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benefit from the paving, or a less direct benefit 
than other parts of the parish. As, for instance, 
in respect of the area of the basin covered by water 
& used only by ships & of bonding warehouses 
on the dock quays, where yooods were unshipped 
& warehoused, & afterwards exported, without 


inJand transit. Pfowrn or. Lonpon Dock Co. 
(1857), 8 BoA BO 2tes 27 I MO. P77 y 20 


4 Jar. N.S. 205 3 
on appeal (18680), 


LT. OOS. 2605 2b bP. 185s 
OW. BR. 48s JRO KR. 79, 
? 7. PT. O04, ex. Ch. 


Annotations: CGonsd. Rov. GW. Ny. 8454), 9 Jar N.S, 
Seo: Bor. London & Brighton Ry. Cd87), 2 Q Tat, wo 
Refd. Ji ov. Gaoodehid & Lamb CGikIK), 22 0. 9 146; 


Dryden r. Potney Overscem, ete. (2876), SED. UT, Ou. 
1527. -- --- Discretion of vestry or board. 
Metropolis Management Act, J8o5 (c. 120), 6H, LOR, 
150, enables vestries & district: boards toa exempt 
from rates parts of any parish within their district 
which are not benetited by the expenditure > but 
it is discretionary with the vestry or distriet. board 
whether they will make the order; & where if 
appears that. a board has considered a claim of 
exemption, & refused to make the order, this et. 

will not compel them to make such order, — 
When the motion was inide, T thought if was 
granted on the question whether it was imperative 
or diseretionary on the board to make this order ; 
& that it was the only question, because here no 
personal heasing was required, & the board say 
they have heard the matter, & they do not agree 
to a case. Then, had they this discretionary 
power? IT think they had; looking at #. 150, 
{ find the word ‘‘ may," whilst in every other sect. 
the word “shall” isemployed ; this seems to show 
that the powers given to the board are sometimes 
discretionary, & sometimes imperative. In this 
case, I think the legislature meant to give a 


ieee ee 
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PART VIII. SECT. 8. 


What muat be arerred— Failure 


b. ° 
N. ss. w. L. Rh. 217 $ 9 N. 8. Ww. Ww. x: 200.—AUS. 


occupier to pay & unsatisfied distress.}—ASHYIELD BUROUGH t. HampaYy (1893), 14 
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Sect. 1.—In general. Sect. 2: Sub-sect. 1.] 


discretion to the board to make this order, for the 
inconvenience would have been very great if it 
had beenimperative (CROMPTON, J.).—R.v. WANDS 
or District BOARD OF WoRKS (1858), 6 W. R. 

1528. -]—The object & effect of 
Metropolis Management Act, 1855 (c. 120), are 
to substitute districts for parochial government, 
not only as regards management, but as regards 
expenditure & taxation; & under it, a district 
board may assess a parish to an amount greater 
than is required for the outlay within its own limits, 
if such assessment be by a general rate throughout 
the district to meet the expenses of the district 
at large; though it is competent to the board in 
the exercise of their discretion, in cases where the 
outlay is for the exclusive benefit of a part of a 
district, to exempt from the rates that part which 
enjoys no benefit; with the exercise of which 
discretion, however, this ct. will not interfere.— 
St. BoTroLey, ALDGATE OVERSEERS v. WHITE- 
CHAPEL BOARD OF Works (1860), 3 EB. & EF. 893 
201.5. M. CO. 228; 24. T. 504; 24 J. BP. 564; 
6 Jur. N.S. 1073; 8 W. BR. 601; 121 E.R. 377. 

1529. -- - —--—- Different classes of property 
may be distinguished.|}—-It. ». LONDON & BRIGHTON 
Ry. Co., No. 1530, post. 


1530. Precept — Validity of — Where partial 
exemption by order of vestry.|.—By Metropolis 
Management Act, 1855 (c. 120), 5. 158, vestrics & 
district) boards are directed from time to time by 
order to require the overseers of the several 
parishes within their district to levy the sums, 
which such vestries or district boards may require 
for defraying the expenses of the execution of the 
Act, & by sect. 150, where it appears to any vestry 
or district board that all or any part of the ex- 
penses for defraying which any sum is by such 
vestry or board ordered to be levied, have or has 
not been incurred for the equal benefit of the 
whole of their parish or district, such vestry or 
board may by any such order direct the sum 
or sums necessary for defraying such expenses, or 
any past thereof, to be levied in such part, or 
exempt any part. of such parish or district -from 
the levy, or require a less rate to be levied thereon, 
as the circumstances of the case may require. By 
sect. 161 the overseers are to make equal pound 
rates. A precept to overseers under the above 
sects. for the levy of a rate stated that the expenses, 
in respect. of which it was needed, were not required 
for the equal benefit of the parish, & directed the 
rate to be levied as regarded such parte of the 
parish as consisted of land used as arable, meadow, 
or paature land only, or as woodland, orchard, 
market. garden, hop, herb, flower, fruit, or nursery 
ground in proportion of one-fourth part only of 
the net annual value of such land. The classes 
of land mentioned in the precept did not lie 
together, or form any division marked out by 
metes or bounds, but were scattered through the 
alan :—Held: the precept was good.—R. rv. 
WONDON & BrigHTon Ry. Co. (1879), 5 Q. B. D. 
88; 49 L. J. M. CO. 823 41 LT. 5773 28 W. R. 
288; sub nom. LONDON, Brignton & Souvru 
eg Ry. Co, v. LEWIGHAM UNION, 44 J. P. 136, 

1531. -——- Enforcement of —When mandamus 
Hes.]——By London Governinent Act, 1899 (c. 14), 
s. 11 (1), the council of each metropolitan borough 
were made the overseers of every parish within 
the borough. The Londen County Council, under 
County Rates Act, 1852 (c. 81), & London Govern- 
ment Act, 1899 (c. 14), 8. 11 (2), issued a precept 
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to the Poplar borough council, one of the metro- 
politan boroughs, requiring them to pay a certain 
sum as their edd ida of the county rate. The 
managers of the Metropolitan asylum district also 
issued a precept to the guardians of the parish of 
Poplar under Metropolitan Poor Act, 1867 (c. 8), 
s. 66, requiring payment of a certain sum, & the 
guardians accordingly served an order for contri- 
bution on the borough council as the overseers. 
The borough council refused to pay the sums, & 
upon an application for a writ of mandamus in 
each case commanding the borough council to 
pay the sum & if necessary to make & levy a rate 
for the purpose, the borough council contended 
(a) that there was in each case a statutory remedy 
for breach of the statutory duty, namely, by dis- 
tress, & that was the only remedy, & that therefore, 
the ct. could not grant a mandamus ; & (b) that if 
the ct. had a discretion, inasmuch as there was 
another equally convenient & effectual remedy, 
namely, by distress, the ct. in the exercise of its 
discretion would refuse to grant a mandamus :— 
Held: a&s regards the precept of the London 
tounty Council, London Government Act, 1899 
(c. 14), did not provide any remedy for breach of 
the duty imposed upon the borough council by 
that Act, & therefore the ct. could grant a man- 
damus; & as regards the precepts both of the 
London County Council & of the managers of the 
Metropolitan asylum district, the remedy by dis- 
tress, assuming it to be applicable to the London 
County Council rate, was wholly inadequate, & 
mandamus was the only effective means of securing 
the performance of the public duty.—R. v. PorpLar 
Borovar Councin (No. 1), Fa p. LONDON CouNnTY 
Councin, SAME v. SAME (No. 1), Ba p. METRO 
POLITAN ASYLUM DistrRicr MANAGERS, [1922] 
1K. B. 72; 91 L. J. K. B. 1683; 126 L. T. 189; 
85 J. P. 273; 37 T. L. R. 963; 66 Sol. Jo. (W. BR.) 
2; 191. G. R. 675; 2B. R. A. 810, C. A. 
Annotation :—Consd. Rt. v. Woolwich B. C., Ec pp. Woolwich 

Union (1922), 128 L. T. 374. 

1582. —-——- -——.| —Appcts., the Woolwich 
guardians, had power to issue precepts on resps., 
the Woolwich borough council, for contributions 
to the common fund of the union, & in Mar. 
1922, they resolved to diminish the amount of the 
precept for the following half-year by £33,347, 
it being estimated that about £40,000 would 
become payable to the guardians for the year 
ending Sept. 30, 1922, out of the Metropolitan 
Common Poor Fund. The council accordingly 
made a rate on the basis that the cost of poor 
relief should be equally distributed over the 
whole succeeding year, but afterwards the 
guardians, in pursuance of an irregularly passed 
resolution, issued supplementary precepts upon 
the council for the £33,347. The council declined 
to pay on the ground (trfer alia) that the guardians 
ought to have got a temporary loan under 
Local Authorities (Financial Provisions) Act, 
1921 (c. 67). On an application for a mandamus 
to the council to pay the amount of the supple- 
mentary precepte:—Held: in all the circum- 
stances a mandamus ought not to issue.—R. wv. 
Woo.wicH Borovuan Counci,, £xr p. WOOLWwicnh 
Union (1922), 128 L. T. 374; 87 J. P. 30; 20 
L. G. R. 820; 2B. R. A. 1006, D.C. 

va Appeal against.|—See Sect. 4, sub-sect. 2, 
post. 
1533. Improper application of rate—Injunction— 
Parties.|—A metropolitan vestry incorporated 
under Metropolis Management Act. 1855 (c. 120), 
has no power to apply the rates in paying the 
expenses of a dinner or a ball, or other ceremonies 
in connection with the opening of a new vestry hall. 
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A vestry having passed resolutions auonae 
such an expenditure, an action was brough 
by the A.-G., at the relation of a ratepayer, & by 
the ratepayer as pltf., against the vestry & six of 
the vestrymen, who had proposed, or seconded, or 
voted for the resolutions, to restrain the proposed 
application of the rates. The statement of 
claim did not allege that any of the parish funds 
had been applied in the proposed way, but it 
alleged an intention on the part of the vestry so to 
apply the funds. No such intention was alleged 
on the part of other defts , & under the Act they 
had no control over the funds. The statement 
of claim asked that the individual defts. might 
pay the costs of the action, but costs were not 
asked against the vestry. On a motion for an 
enierim injunction against the vestry only. an 
order for perpetual injunction was consented to, 
but without costs. The other defts. delivered no 
defences, & pltfs. moved for judgment against 
them in default of pleading :—Held : the individual 
defts. were not properly made parties for the pur- 
poses of obtaining costs from them & the action 
must be dismissed as against them. 

_Qu.: whether, if the vestry had been made 
liable for costs, they could have recovered them 
from the members who had induced them to act 
iNegally.—A.-G. v. BERMONDSEY Vestry (1883), 
23 Oh. D. 60; 52 L. J. Ch. 567; 48 L. T. 446, 
47 J.P. 453; 31 W. RR. 465, C. A. 

1584. Insertion of name of occupier in rate-book 
—Duty of magistrate to correct wrong entry -— 
Valuation (Metropolis) Act, 1869 (c. 67), s. 72.|~~ 
Resp. was the occupier of certain premises known 
as the Pall Mall Club, & had been in occupation 
for the period during which the rate became due. 
The name entered on the rate book was that of 
resp.’s predecessor. A summons was taken out 
two days after the time for which the rate was 
levied, calling on resp. to show cause why his 
name should not be inserted in the rate :- Held: 
the mayistrate ought to have inserted the name 
of resp. in the rate book under above sect.— 
WESTMINSTER CORPN. tv. EpGcCoME (1001), 67 
J.P.25; Ryde & K. Rat. App. 257, J). C. 

1535. Supplemental general rate -- Conditions pre- 
cedent to making.!-—If there is a bond fide deteor- 
mination that the necessities of the parish require 
it, a supplemental general rate may be made by a 
Hactropalitani borough council, even though it is 
made for part of a period for which the council 
have already made a valid general rate. 

Several ratepayers rated in a supplemental 
general rate made by a metropolitan borough 
council joined in an appeal against it. The ct. held 
that the requirements of London Government Act, 
1899 (c. 14), 8. 8 (3), had not been complied with, 
inasmuch as no estimate had been submitted by 
the finance committee to the borough council 
before the council] resolved to incur the expenses, 
debt, or liability which the rate was made to 
meet; &, further, that there had been no bond 
fide determination that the necessities of the 

arish required such expenditure :—Held: there- 
ore, the rate was bad.— EVANS v. BATTERSEA 
BorovuGu Counciy (1908), 72 J. P. 189; 1 Konst. 
Rat. App. 82. 


Srecr. 2.—BASIS OF ASSESSMENT. 
SusB-secT. 1.—IN GENERAL. 
See Valuation (Metropolis) Act, 1869 (c. 67), 4. 4. 
1536. Method of calculation— Hypothetical rent.) 
-—-In the case of a public clementary school 
occupied by a school , whether as owners 
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or lessees, in calculating the annual rent which a 
tenant from year to year might reasonably be 
expected to pay for the premises for the purpose 
of arriving at the rateable valuc, the schoo! board 
itself must not be excluded from the list of possible 
hypothetical tenants, & the rent must be the 
rent which might reasonably be expected to be 
paid for the premises by any tenant, including a 
school board.—R. ov. Loxpon ScHoon Boarp 
(1886), 17 Q. Bo. T8853 55 1. 0. MLC. 2d 55 
L. T. 3843; 505. P2419; 2 TL. RR. 638s Ryde, 
Rat. App. (E886 90), 285; sub nom. LoXpon 
ScHooL BoArbp or. St. Leoxatp, SHOREDITCH 
ASSESSMENT COMMITTER, 84 W. R. 588, CL. A. 
Annotations :-— Expld. Owens College or. Chorlton-upen- 
Medlock Oversecrs (i887), 1&8 Qo. 2 40a, Apld. 
Burton-upon-Trent: Corpo. ee. Burton upon Prenat Over: 
seers, Same ¢. Meyginton (Churchwardens) &  Burtat- 
Oy el Agsmit. Com, (P&a), 24 ~ BD Fat; 
Middlesex County Lunatic Asylum oc. Wandsworth & 
os Har Union (1891), Ryde, Rat. App. CES#) aa) Ube 
Distd. Royal Masonic Tustitution for Girls « Wandsworth 
& Clapbam Union (is80t), Ryde, Rat. App. crsab ways, 
Apprvd. LC. Coe. Erith Patish & Dartford Union Asaimt, 
Com., West Ham Parish eo.) CL, St. George's Apauit, 


Com. vw. L. GC. OL, (E895) ALO. O62. Conad. L. CL Clon. 
Lambeth Overseers, (ENV6) 2 Q. 2.25. Apprvd. a. tant 


v. Banbury Union, Shetield Unieuw vr di OG. Uy., 
A.C. 78, ned. Voart of London Authority ce. Orsett 
Union Assmt. Cum., (1920) ALO. 2755) Kingston Unfon 
©. Metropolitan Water Board, (1926) A, ©. 331. Refd. 
North & Seuth Weatern Jinetion Ky, t Brentford Union 
Assmt. Com, & Acton Overavers (1887), 66 1.0. MOG. Von | 
Re Christehurch Inelosure Act, Meyruiek cv. 8. (PR9d), 
71 OL. TT. 22250 Liverpool Corpo, co lianfylin Axssint. 
Conn, [189922 UG. Bods Royal Medleal Benevolent College 
e. Epson Union (1902), Ryde, & K. Hat. App. 82; GQ. N. 
Ry. vo UWitchin Union (1906), 1 Konst. Rat. App. Fes 
Davies r. Seisdon Union, (1808) ALC. 31S. West Kent 
Main Sewerage Board ro Dartford Union, Darenth Valley 
Main Drajnage Board vr. Dartford Unjon (19h), Koust. & 
W. Rat. App. 1685 Liverpool Corpn. oe. Chorley Assint, 
Com. & Wit med) Ovoreerm, |112) 1 K. B30, Poplar 


Asaint. Com. er. Roberta, [922] 2 A. CL Oa. 

1537. - -  . Acco, carried on the business 
of supplying electricity in the borough of Paul- 
dington, & in other parts of the Metropolis. On 
July 5, 1904. the eo. entered info an agreement fo 
transfer that portion of their undertaking which 
was in the borough of St. Marylebone to the local 
authority. In pursuance of that agreement. the 
co. continued to supply all) consumera in St. 
Marylebone to Aug. 6, 1005; & from that date 
they supplied a gradually diminishing naniber uf 
such consumers to Mar. 31, 1906, when they ceased 

The hereditaments occupied by the co. in 
assessed in a quinquennial 
valuation Jist for that borough made on May 24, 
1905. In an appeal against this list, the arbitrator 
found as a fact that a person desirous of beeomsing 
a tenant of fhe co.'’s undertaking would in: the 
year 1905 have ascertained the purport of the 
agreement, & that) the rent: whieh be might 
reasonably be expected to pay would be macteriall y 
diminished by the facts so ascertained. ‘The 
arbitrator therefore took into account the elrcume- 
stances that the Marylebone undertaking was 
before Mar. 31, 1906, in process of being severed, 
& was on that date to be wholly severed, from 
applits.” undertaking :-- Meld: the arbitrator was 
right..-- METROPOLITAN ELecTRIC SUPPLY Co., 
Lrp. v. PADDINGTON Union (1907), 2 Konst. Rat. 

1538. -— Gross value. --- LAFONE wv. St. 
OLAVE'’s Union, No, 15141, poat. 

1539. Waterworks company—Occupiers of land 

-In respect of pipes laid therein.;-- By Metropolis 
Management Act, 1855 (c. 120), s. 165, the owners 
& occupiers of houses, buildings, & property 
other than land shall be rated to # lighting rate 
at a rate in the pound three times greater than 
that at which the owners & occupiers of land shall 
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Sect. 2.—Basis of asscsament: Sub-sects. 1 & 2. 
Sect. 3: Sub-sect. 1.] 


be rated in such lighting rate :——Held: ‘ property 
other than land ’’ meant property ejusdem generis, 
as houses & buildings, & a water co. was rateable 
for its pipes laid under ground as occupiers of land, 
& therefore at the lower rate.—R. v. SouTHWARK 
& VAUXHALL WATER Co, (1856), 6 Is. & B. 1008 ; 
110 H.R. 1189; sub nom. R.v. VAUXHALL. WATER- 
WORKS Co.,, 28 I. T. O. S. 208; 21 J. P. 50L; 5 
W. KR. 71; sub nom. SourHWARK & VAUXHALI. 
Water Co, v. St. Many, PUTNEY (OVERSEERS & 
CHURCHWARDENS), 3 Jur. N.S. 41). 
Annotations :—Consd. Peto v. West’ Ham Overscers (1859), 
zie & W,144; K.v. Mid. Ry. (1875), L. R. 10 Q. KB. 389. 


» Neath Canal Navigation Proprictors +. Neath 
Overscers, etc. (1871), 24 L. T. 871, 


SUB-SECT. 2,—DEDUCTION FROM GROSS VALUE. 

See Valuation (Metropolis) Act, 1869 (c. 67), 
Schod. IL. 

1540. Bulldings without land —Wharf.|—-Voss 
v. ST. OLAVE’S UNION ASSESSMENT COMMITIEE 
(1881), Ryde, Hat. App. (1871-85) 253. 

Annotation :—Folld. Lafone vt. St. Olave'’s Union (i891), 

Rydo, llat. App. (1891-03) 34, 

1541. -~--- -----.| -(L) A wharf on the banks of 
the Thames is to be put in Class 5 in Schedule LI. 
to Valuation (Metropolis) Act, 1869 (c. 67). 

The sessions refused a case upon the question 
whether a wharf is to be put in Class 5, or not, on 
the ground that it was a question of fact. 

(2) Semble : where one of the parties to an appeal 
at quarter sessions intends to ask for a case upon 
a question of law, he should, by his evidence, 
enable the ct, to state alternative findings, & 
should give the other party to the appeal an 
opportunity of contesting the facts which are to 
be relied on in stating the case. 

(3) The gross value of a hereditament must be 
ascertained on the assumption that the landlord 
bears the cost. of the repairs ; & therefore, in such 
calculation, it is immaterial whether the actual 
cost of repairs is greater or Jess than the maximum 
reduction from the gross value permitted, in the 
case Of the particular hereditament, under Valua- 
tion (Metropolis) Act, 1869 (c. 67), Schedule IT1.— 
LAKONE v. ST. OLAVE’sS UNION (1891), Ryde, Rat. 
App. (1801-03) 34. 

1542. Manufactories—-Premises of iron workers. | 
—Applts. wore iron barge builders & workers in 
galvanised iron & zinc; the premises in which 
they carried on their business had a wharf frontage 
of 380 feet, & about half of the area was occupied 
by iron buildings containing machinery, the open 
A ea being used for building iron barges :—Held : 
the premises were a “ manufactory "’ & must be 

ut in Class & of Schedule IIL. to the Valua- 
ion (Metropolis) Act, L860 (c. 67), —BRABY 
(FREDERICK) & Co., Lap. v. GREENWICH UNION 
(1891), Ryde, Rat. App. (1801-03) 54. 

1643. Unclassified hereditaments—--Bullding used 
aS manufactory & warehouse.|-— Woop v. St. 
Saviour’s Unton, No. 1670, post. 

1544. Buildings let out in separate tenements— 
Flats.|—Blocks of residential flats were held not 
to be “ houses or buildings let out in separate 
tencments ” within the meaning of the note to 
the Third Schedule of Valuation (Metropolis) Act, 
1868 (c, 067).—-NORTON tv. WANDSWORTH & CLAPHAM 
Union (1901), Ryde & K. Rat. App. 57 

1545. By Valuation (Metropolis) 
Act, 18069 (c. 67), s. 52, it is enacted that, in calou- 
lating the rateable value of hereditaments for the 
purposes of the Act, the percentage or rate of 
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deductions to be made from the value is not 
to exceed the amounts in the Third Schedule to 
the Act. 

The Third Schedule, which shows the several 
classes into which the hereditaments inserted in 
a valuation list in the metropolis are to be divided, 
contains in a footnote a provision to the effect 
that the maximum rate of deductions prescribed 
therein shall not apply to houses or buildings let 
out in separate tenements, but that the rate of 
deductions in such cases shall be determined in 
each case according to the circumstances & the 
general principles of law. 

. was the owner & occupier of a building in 
the metropolis consisting of two shops on the 
ground floor, a flat on the first floor extending over 
both the shops, & two similar flats on the second 
& third floors. Each shop consisted of one room 
with a yard & small offices in the rear, & a base- 
ment. Each flat consisted of a suite of rooms 
reached by a common staircase approached from 
the street by a passage at the side of one of the 
shops. Hach flat had its own outer door opening 
on to the staircase. The passage way had a door 
opening on to the street. The two shops & three 
flats were five separate rateable hereditaments :-— 
Held: the building was a ‘‘ house or building let 
in separate tenements ”’ within the meaning of the 
footnote to the Third Schedule to the Act, not- 
withstanding that the shops & flats were separate 
rateable hereditaments ; & therefore, in arriving 
at the rateable values of the shops & flats, the 
assessment committee might allow deductions 
from the gross values at a rate greater than the 
maximum rate of deductions specified in the Third 
Schedule.—WESTERN v. KENSINGTON ASSESSMENT 
CoMMITTEL, [1908] 1 K. B. 811; 77 L. J. KK. B. 
328; O8 lL. TT. 6883 72 5. P. 42; 61. G. R119; 
2 Konsat. Rat. App. 569, C. A. 

Annotation :—Apprvd. St. Marylebone Assmt, Com. v. 

Consolidated London Properties, [T9914] A. CL 870. 

46. -}-~A building divided into 
flats each of which is Ict separately, & is separately 
inserted in the valuation list as a rateable here- 
ditament, is a ‘‘ house or building let out in 
separate tenements’ within the meaning of the 
footnote to Schedule II]. of Valuation (Metropolis) 
Act, 1869 «c. 67), & therefore the maximum rate 
of deductions prescribed by that schedule does not 
apply to it.—St. MARYLEBONE ASSESSMENT Com- 
MITTEE vt. CONSOLIDATED LONDON PROPERTIES, 
Lrn., L1MLd} A.C. 870 ; 83 L. 7. 1. B. 1251 ; lll 
LT. 553; 78 J. BP. $038; 30 T. L. R. 5513 58 
Sol. Jo. 693; 12 L. G. RR. 883; sub nom. Con- 
SOLIDATED LONDON PROPERTIES, LTp. v. ST. 
au ae Pe ASSESSMENT COMMITTEE; 1 B. R. A. 

’ o ds 

1547. -- Shops.|—-WEsTERN v. KENSINGTON 

ASSESSMENT COMMITTEL, No. 1545, ante. 











Sect. 3.—VALUATION LISTS 
SUB-SECT. 1.—IN GENERAL. 
Sec Valuation (Metropolis) Act, 1869 (c. 67). 
1548. What is ‘‘ valuation list in force.’’|— 
Deft. was the occupier of licensed premises in the 
City of London, which were supplied with water 
by pltfs. under Metropolitan Water Board 
(Charges) Act, 1907 (c. clxxi). By sect. 8 of that 
Act payment for water so supplied was to be at a 
annum not exceeding 5 per cent. of the 
‘ rateable value "’ of the house in respect of which 
the supply was required, & by sect. 13 the rateable 
value ‘‘ for the p of this Act’ was to be 
determined ‘‘ by the valuation list in force at the 
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commencement of the quarter’’ for which the 

water rate accrued. The water rate was payable 

in advance by four quarterly payments on Apr. 1, 

July 1, Oct. 1, & Jan. 1 in each year. In 1908 the 

quinquennial valuation list for the parish of the 

city of London was altered by the making of a 

supplemental valuation list which came into force 

on Apr. 6, 1909. By this supplemental list the 
rateable value of these licensed premises was 
shown at £400. On June 2, 1910, the overseers 
of the parish sent to the assessment. committee 

pursuant to Valuation (Metropolis) Act, 186 

(c. 67), 8. 47, a provisional list in which the licensed 

premises were included at the reduced rateable 

value of £399, & on June 23, 1910, the clerk of the 
committee served on deft. as occupier a copy of so 
much of the provisional list as related to these 
pee with a notice specifying a day on or 

efore which any objection to the list might be 
made. On Oct. 3, 1910, the committee considered 
the provisional list & reduced the rateable value 
of the premises to £234. On Oct. 1, 1910, the 
water rate for the quarter commencing on that 
date became due from deft. to pltfs. The action 
was brought to determine the question whether 
for the purposes of this water rate the valuation 
list in force on Oct. 1, 1910, was the supplemental 
valuation Jist or whether, upon the construction 

of Valuation (Metropolis) Act, 1869 (c¢. 67), 5. 47 

(3), (8), the provisional list related back to June 

23, 1910, & came into force as from that date -— 

Held: the valuation list. in force on Oct. 1, 1910, was 

the supplemental list. unaltered by the provisional 

list, & deft. was liable to pay the rate payable on 
that date on the rateable value of £100.-) METRO- 

POLITAN WATER Boarp cv. PHILLIPS, [PPES) A.C. 

86; 821. J. Ch. 893 107L. T. 650: 770. PL. 78; 

20 T. L. R. 713 57 Sal. Jo. 5 ; 

1B. R. A. 23, HL. 

Annotation :-~Consd. Ik. ov. Westminster 
K. rv. Islington Assit. Com., (1917) 2K 
1549. How made Necessity for compliance with 

statutory directions.);-—In making out the valua- 

tion list under Valuation (Metropolis) Act, 1869 

(c. 67), the gross value & rateable value, as defined 

by sect. 4 of each hereditament, must be inserted 

without reference to any privilege of being assessed 
on an exceptional principle of valuation. R. tv. 

Founpuine Hospiran, (1871), I. R. 7 Q. B. 83; 

41L.J5.M.C. 41; 251. 1. 5625 365. 2. 3805 20 

W. RR. 923 sub nom. FOUNDLING Hospital, 

(GOVERNORS) v. ST. PANCRAS’ PARISH ASSESSMENT 

COMMITTEE, Ryde, Hat. App. (1871-85) 28. 

1550. When made-—On approval by assessment 
committee.|—-A valuation list is not ‘‘ made” 
within Valuation (Metropolis) Act, 1869 (c. 687), 
s. 47 (8), which provides that a provisional list 
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shall continue in force *“* until the first list, supple- | 


mental or other, which is subsequently made comes 
into force,’ until it is finally approved by the 
assessment committee. 


' 


me se oe 


Pitf. was the occupier of licensed premises | 
within defts.’ borough, which were assessed in the . 


uinquennial valuation list of 1905 at groas value | out n 
aaa | Fraser tr. Lonxpon (Ciryy UNION, No. bod, poet, 


£400, rateable value £334. After Finance (1900- 


1910) Act, 1910 (c. 8), was passed, the value of | 


pitf.’s remises was diminished, & they were 
fanerted in a provisional list made under Valuation . 


(Metropolis) Act, 1869 (c. 67), 8. 47, at gross value 
£319, rateable value £266. A copy of this list 
was served on pitf. on June 30, 1910; the list was 
finally approved by the assessment committee 
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sealed by defts. on May 30, & finally approved by 

the assessment committee on Oct. 31; in it pltf.’s 

premises were assessed at gross value £180, rate- 
able value £150; this list: came into force on 

Apr. 6, 1911. On Apr 12. 1011, defts. made a 

gencral rate in which pitf, was assessed at vn pate- 

able value of £260: -Held : the quinquennial list 
was “made.” not when it was compiled or de- 
posited by the overseers, but. when it) was tally 
approved by the assesament committee: it was 
therefore * made ae ens to the provisional 
list; under sect. 47 (8). the provisional list ceased 
to be operative on Apr. 6, 1s & ptf. was 
entitled to be rated upon a rateable value of £160 
only & to be repaid by defts. the amount overpaid 
by him.-- Parrish rv. HACKNEY Conpn., [IGE t | 

K. B. 6005 SEL. WK. BB. 380f: TO. PL sis 88 

T. i. RK. 110; 56 Sol. Jo. HO, Poh. Re os 

KKonst. & W. Rat. App. 308, Co A, 

Annotations :-—Consd, Ker. Westininster 
kr op. London & Provincial Vietualler. Boor Istingtou 
Asatnt. Com, Aro. Rovabl Agrieuttural Hall Co. (lud7), 
S61. 0. K. B. 1161.) Refdo i. C2. Oe, Istington Assit. 
Com. (1990), 70 2.1 443, 

1551. What included Only rateable heredita- 
ments.,; ST. Boronpn Wrerioetr. Bisstorsa ate 
OVERSERRS br. LONDON (Ciby) ASSESSMENT CoM- 
MITTEE (ISST), Ryde, Rat. App. (ISTE S85), 246, 

1552. Alteration Who may make.. The 
“totals “In an assessment list: returned by the 
Assessment Commiftee to the London County 
Council, can only be altered by quarter sessions, 
on appeal by the parish or union assessed against 
such °° total.” 

The County Council eannof. in the event of the 
assessment. of any individual in such parish being 
reduced on appeal, alter the ¢ total’ | in accordance 
therewith, although the effect of the reduction of 
individual assessment ix to render such 
“total” inaccurate, Roo. Woortwici UNtox 
FINI] 2 QQ. a. TI, GO. TQ. WK. 655 6o bP. 
460; 55 5. 2. 554%: tO WLR. P4555 Ryde. Rat. 
App. (IS8T 98). 27005 aah qom. Be Woorw ion 
Union, Bap. LoNpos Country Couscin, 7. ba i. 
TOS. DL, 

Annotationas: Apld. | yee ot. Mars, 
(1892), Ryde, Rat. App. C2802 ity 23M, 
Vestry or. St. Paneras Assint, Com 
App. (PSO) ty 244, 

1553. Time for making.; -The uxsessment. 
committee revised a valuation fist A ordered if fo 
be redeposited, without making any alteration in 
applts.” assessment as fixed by the overseers, 
Subsequently to such redeposit. & after the expiry 
of the statutory time opreseribed for the final 
approval of the Hist, the assessment committee 
increased appltk.” assesstuent, without objection 
thereto being made by any persons lela: the 
delay in making the alteration did not render it. a 
nullity, a6 the provisions as fo firme contained in 
Valuation (Metropolis) Act, PSO (e. U7). 4. 42, 
were directory & not imperative, Soucret MAS'TRAGN 
Ry. Co.r, Laspon (City) Unton (18h), Ryde, 
Rat. App. (1801-05), 40. 

1554. --- Whether binding without notice.'--- 


Assan. Con,, 


Intinatonm Vestry 
Refd. -'. Pancras 
(Peas, Evade, Mat, 


1555. - -- What amounts to. By Valuation 
(Metropolis) Act, TSO (ec. OF), i. i1, where in 
consequence of the decision on ony appeal under 
the Act to assessment sessiona or a superior et. 
an alteration in the valuation Jist is made which 


‘ alters the amount of the asscsament, contribution, 


on Nov. 23, 1910, & it thereupon. according to the , 


admission of counsel, by virtue of sect. 47 (8), came 
into operation as from June 30. A new quin- 
quennial valuation list was made in 1910; It was 


or: 


rate, or tax Jevied thereunder, the difference, if too 
much has been paid, is te: be repaid or allowed. 

Upon a cam stated by quarter seasions on an 
pe by pitf. against a valuation list, the ct. 


held that pitf. was not the rateable occupier of the 
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remises, & was not liable to be rated in respect 
hereof. The vestry performing the duties of 
overseers having refused to repay to pltf. the 
amount of certain rates levied by them under the 
valuation list & paid by him during the pendency 
of the appeal proceedings, pltf. brought an action 
against them to recover the sums so paid :—Held: 
although the effect of the appeal had been to 
strike pltf.’s name altogether out of the valuation 
list, there had nevertheless been an alteration in 
the valuation list which altered the amount of the 
assessment, contribution, rate, or tax levied there- 
under within the meaning of the sect., & pltf. was 
entitled to recover.—BURTON v. BLOOMSBURY 
Vestry, [1901] 1 K. B. 650; sub nom. Burron v. 
St. GiLEs’s Vestry, 70 L. J. Q. B. 127; 84 L. T. 
30; 65 J. P. 167; 49 W. R. 334; 17 T. 1. XR. 
163; Ryde & K. Rat. App. 254. 

1556. Notice of alteration-—Irrebutable 
presumption of receipt-—-On proof of compliance 
with statute.|—(1) By Valuation (Mctropolis) Act, 
1869 (c. 67), s. 9 (1), where the overseers of a 
parish raise the gross or rateable value of a here- 
ditament above the value stated in the valuation 
list for the time being in force they shall at the 
time prescribed serve on the occupier of the 
hereditation a notice of the gross & rateable valuc 
inserted in the valuation list. 

By sect. 65 all notices may be served & sent by 
post by a prepaid letter addressed to the person 
affected, & if sent by post shall be deemed to have 
been served & received respectively at the time 
when the letter containing the same would be 
delivered in the ordinary course of post, & in 
proving such service or sending it shall be sufficient 
to prove that the letter containing the notice was 
properly addressed & prepaid & put into the post: 
—Held: delivery to the post office of a letter 
containing a notice properly addressed & prepaid 
as directed by sect. 65 raised a presumption that 
the notice has been received by the addressee ; 
this was not merely a presumption of fact until 
the contrary was shown, but was a presumption 
of law which could not be rebutted by showing 
that in fact the notice had not been received. 

(2) ‘The overseers of a parish raised the rateable 
value of a hereditament in the parish. They 

osted a notice prepaid & properly addressed to 
he occupiers of the hereditament, who, however, 
never received it. The occupiers having obtained 
a rule nisi for a mandamus to the assessment. com- 
mittee to hear their objection to the assessment 
on the ground that the overseers had not served 
upon them any notice of increase in the value of 
the hereditament :-—Held: the occupiers must be 
taken to have received the notice, & the rule nisi 
must be discharged.—R. v. WESTMINSTER UNIONS 
ASS8RSSMENT COMMITTER, Ex p. Woopwarp & 
Sons, [1917] 1 K. B. 8382; 861. 7. K. B. 698; 116 
1. T. 601; 81 J. P. 93; 15 1. G. R. 199; 2 
B. R. A. 582, D.C. 


SuB-SECT. 2.——QUINQUENNIAL List. 
A. In General. 
See Union Assessment Committee Act, 1862 
(c. 108), as. 2, 5, 14, 17-21, 30; Valuation (Metro- 
polis) Act, 1860 (c. 07), as. 6-17, 42, 48, 46, 55-58, 


Sched. IJ., 111. 

1557. Time for pre list—Effect of delay— 
List not invalid.)— UENKNEOHT v. LONDON 
Orry) UNION ASSESSMENT OOMMITTER (1871), 


yde, Rat. App. (1871-75), 31. 


et 
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1558. 





—_—— ———..]—Applts. were the occu- 
piers of rateable property situate in a parish 
within the limits of Valuation (Metropolis) Act, 
1869 (c. 67). Upon Sept. 27 the overseers made & 
deposited a valuation list, in which applts.’ pro- 
perty was assessed at certain amounts. The list 
was transmitted to the assessment committee on 
Oct. 18. On Dec. 7 the assessment committee 
met, when applts. objected to the amounts at 
which their property was assessed, & these were 
reduced by the committee; after the meeting of 
the assessment committee no special sessions were 
held to which applts. could have appealed, but 
they appealed to the assessment sessions, who 
confirmed the list :—Held: delay in making, de- 
pom transmitting, & approving the valuation 
ist within the times prescribed by Metropolis 
(Valuation) Act, 1869 (c. 67), s. 22, did not make 
it a nullity, for the provisions of that section were 
directory & not imperative.— R. v. INGALL (1876), 
2Q. B.D. 199; 46L.3.M.C.113; 35 L T. 552; 
41 J. P. 181; 25 W. R. 573; sub nom. INGALL & 
PHILLIPS v. ALL SAINTS PopLaR, Ryde, Rat. App. 
(1871-85), 176. 


Annotations :—Folld. S. E. Ry. v. City of London Union 
1891), re dar Rat. App. (1891-93) 41. Refd. R. v. 
sondon JJ. & L. C. C., [1893] 2 Q. B. 476; RK. v. West- 


minster Untons Assmt. Com., Ez p. Woodward, (1917) 
1K. B. 832. Mentd. Caldon v. Pixel) (1877), 2 C. P. D. 
662; Re Regent United Service Stores (1878), 8 Ch. D. 75. 
1559. What must be Inserted in list—New houses 
not yet occupied.j|—Houses finished & fit for occu- 
pation, but not let or occupied, which had been 
omitted in the valuation list made by the over- 
seers under Union Assessment Committee Act, 

1862 (c. 103), s. 14, are rateable hereditaments, & 

ought to be inserted in the valuation list by the 

assessment committee under sect. 20.—Kk. v. 

MALDEN OVERSEERS (1869), L. R. 4 Q. B. 3263 10 

B. & S. 823; 33 J. P. 645; sub nom. MALDEN 

OVERSEERS v. It., 38 L. J. M. C. 125. 

Annotations :-—Distd. Greenwich Union v. Woolwich Union 
(1871), Ryde, Rat. App. (1871-85) 27. Refd. HR. v. City 
of London Assmt. Com., (1907) 2 K. B. 764. 

1560. Gross & rateable values—Without 
reference to exceptional principles of valuation.|-— 
R. v. FouNDLING Hospiran, No. 1549, ante. 

1561. ——— Exempted properties.|——By a 
reclamation Act of 1766 certain land then forming 
part of the bed of the river Thames was authorised 
to be inclosed & embanked by the owners of 
adjoining wharves & land, & the land so inclosed 
& embanked was to vest in them ‘‘ free from al) 
taxes & assessments whatsoever,’ an exemption 
which in Sion College v. London Corporation, No. 
349, ante, was held to be limited to the poor rate 
& not to extend to the consolidated rate. In 
preparing the quinquennial valuation list for a 
parish in which certain of the exempted premises 
were situate, the overseers inserted their gross 
values in the appropriate column, but in the 
column for rateable value they inserted merely the 
word “‘ exempt ”' without any figure of value ; the 
list so prepared was adopted by the assessment 
committee. The Corporation of London, who as 
a rating authority were interested in the prepara- 
tion of the valuation list as the basis for the 
consolidated rate, applied for a writ of mandamus 
to compel the assessment committee to insert the 
rateable values of the various properties in the 
Hoa ional column in the valuation list :—Held : 
that, assuming there was a duty in the assesament 
committee to insert the rateable values of the 
exempted properties in the valuation list, the 
corpn. as a rating authority had a right of appeal 
to quarter sessions under Valuation (Metropolis) 
Act, 1869 (c, 67), s. 32, & having an alternative 
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& effective remedy, were not entitled to a man- 
damus; & even if the corpn. had no statutory 
right of appeal under that sect., the safeguards 
provided by that Act as a whole were amply 
sufficient to protect the interests of all parties 
interested, & the ct. ought not, by granting a 
mandamus, to insert further safeguards in the Act. 
_ It was the duty of the assessment committee to 
insert both the gross & rateable values of the 
exempted properties in the valuation list.—-R. tv. 
LONDON (CiIry) ASSESSMENT COMMITTER, [1907] 
2K. B. 764; 97 L. T. 346; 71 J. P. 377; 23 
T. L. R. 502; 6 L. G. R. 819; 2 Konst. Rat. App. 
596, C. A.: 8ub nom. R. v. LONDON (Ciry) UNION, 
Ex p. LONDON Corpn., 76 IL. J. K. B. 1087. 

Annotation :—Reld .R. v. County of London JJ., R. ¢. City 

of London JJ., (1912] 2. K B, 556. 

1562. Order requiring returns from occuplers— 
—Construction of Valuation (Metropolis) Act, 1869 
(ec. 67), s. 57.)—Above sect. provides that an 
assessment committee may by order require the 
owner or occupier of any hereditament. in their 
union to furnish certain particulars respecting 
such hereditament. within fourteen days after the 
service of the order. The W. union assessment 
committee made an order under this sect. calling 
upon the occupiers of licensed premises to give the 
information required in a subjoined form. Hesp., 
an occupier of licensed premises. was served with 
a copy of this form, on which was an indorsement. 
giving notice of the making of the order by the 
assessment committee, & stating that he was 
thereby required to give the particulars: - Weld: 
the service of the form & notice was not service 
of the order of the assessment committee within 
above sect., since the notice was not a copy of the 
order, but merely a recital of the fact that the 
order had been made. 

Qu.: whether above sect. contemplates the 
making of a general order directed to a class or 
number of persons, or whether it only authorises 
a particular requisition upon a particular person.-- - 
CuRTIS 7. Crow (1915), 85 L. J. K. B. 947: 114 
L. T. 441; 805. BP. '753 141. GR. 38551 
B.R. A. 482, D.C. 

1563. What Is good service of.'-- CUntir +. 
Crow, No. 1502, ante. 





B. Objections to Liat. 


See Union Assessment Committee Act, 1862 
(c. 103), ss. 18, 19; Valuation (Metropolis) Act, 
1869 (c. 67), ss. 11, 12, 42 (3)-(7), 538. 

1564. Time for notice of objection.'/—-Applts., 
more than twenty-five days after the deposit of 
a list by the overséers, gave to the assessment 
committee notice of objection thereto. The 
assessment committee heard & decided on the 
objection, & on an appeal against. such decision 
took the preliminary objection that the notice 
had been given out of time :—Held : the objection 
must be overruled.—HoOarke. WILSON & Co. v. ST. 
OLAVE’S UNION ASSESSMENT COMMITTEE (1890), 
Ryde, Rat. App. (1886-90), 209. 

1565. Jurisdiction of assessment committee -- 
Limited to grounds of objection in notice.|—The 
effect of Union Assessment Committee Act, 1862 
(c. 103), 3. 19, is that, upon the hearing by an . 
assesgment committee of an objection to a valua- | 
tion list, the scope of the inquiry is, in the absence 
of the consent of the parties supporting the valua- 
tion list, limited to the grounds of objection | 
specified in the notice of objection. 

Ratepayers, who obj 
which their hereditaments were assessed in a valua- 
tion list, gave notice of objection to the rateable 
value thereof appearing in the list, but they did 
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not give any notice of objection to the gross value 
appearing therein :—Held: in the absence of the 
consent of the overseers, the assessment. committee 
had no jurisdiction to entertain any objection to 
the gross value.— R. vr. Lonnos JJ... {1897} 1 Q. B. 
433; 45 W.R. 2473 aub nom. Rov. Lonpon J., 
Kz p. East LONDON Waterworks Co., 60 1, J, 
( - 262; O17. P. 220; 13 T. 1. Ro 160; 41 
Sele 211, D.C, 
Ane reg Co ugh Colliery ¢. Gateshead Assit, 
1566. ——— To waive appearance of objector — In 
case of iliness.}—An assessment committee may 
waive the appearance of an objector before it in 
case of illness. Grunpy tv. LEWISHAM UNtoON 
(1901), Ryde & K. Rat. App. 49. 


SuR-SEcT. 3.---SUPPLEMENTATL Lint. 
A. In General. 

See Valuation (Metropolis) Act, Ps6on (e, 67), 
8. 46. 

1567. Ground for inclusion in supplemental list — 
Alteration in value.| The assessment. committee, 
on revising the quinquennial Jist> made in PSO, 
increased applts.’ assessment, but. the notice of 
such increase required by Valuation (Metropolis) 
Act, 1809 (c, 67), 8. 0, was not. received by applt, 
until the end of Jan. If]. On Nov. ZO, PSU, 
no alteration in value having taken place, the 
overseers entered applt. in’ a provisional list, 
reducing hia assessment by £3. In revising the 
supplemental list’ made in [S¥2, the assessment 
committee did not strike out) appl6.’sn namie. 
but restored the assessment. tixed hig them in 
revising the quinquennial list, on the ground 
that, as applit. admitted, no alteration in’ value 
had taken place during the preceding twelve 
months, as required by Valuation (Metropolis) 
Act, 1860 (c, 67), 8. 465- -Meld: no alteration in 
value having taken place during the preceeding 
twelve months, the entry in the supplemental 
list must. be struck out. Quo: whether applt., 
not having had notice of the alteration of hia 
assessment in the quinquennial list, was bound by 
it.—FRASER v. Lonpon (City) UNION (DSHS), 
Ryde, Rat. App. (1801-03) 248. 

1568. —-—- —- Nature & cause to be proved.! . 
CAMBERWELL ASSESSMENT COMMITYER 1, JSLI1s, 
No. 1601, poat. 

1569. Amount to be entered In list --Whether 
value of additions only.|---HEGENT's CANAL Co. v, 
STEPNEY UNION (1872), Ryde, Rat. App. (1871-9) 
7, 

1570. —---  --.5 - (1) In TKS, Jarge alterations 
& additions to Waterloy Station were commenced, 
&, with subsequent. additions thereto, were not 
finally & entirely completed till the beginning of 
1886, although parts of the additions, ¢.g.. sidings, 
platforms, etc., were completed & in use before 
Apr. 6, 1885. Waterloo Station was assessed ip 
the quinquennial list. of 1880, by the decision of 
the ct., at £12,000 gross & £0,600 rateable value ; 
& the overseers, who had notice of the alterations, 
put the same assessment in the quinquennial list 
of 1865. In 1886, the overseers assessed appits., 
in a supplemental list, at £4,101 gross & £3,076 


| rateable value, in respect of all the additions & 
| alterations made since 1883. Applts. contended 


that such of the additions, ctc., as were completed 


; & in use on Apr. 6, 1885, must be taken to be 
ected to the amount at included in the quinquennial list, & only the parts 


since completed could be taken into account in 
oe a supplemental list in 1866. Resps. con- 
that the additions, etc., were to be taken 
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Sect. 8.—Valuation liste: Sub-sect. 3, A., B. & C.; 
sub-sect, 4, A.) 


as a whole; that they were not substantially 
completed on Apr. 6, 1885, & were, therefore, 
not to be taken as included in the quinquennial 
list, & that all the additions, etc., were rightly 
included in the supplemental) list made in 1886: 

~Held: without hearing evidence of value, the 
assessment in the supplemental list must be 
reduced to £3,000 gross, & £2,250 rateable value. 

Qu.: whether, under the circumstances, the 
supplemental list should show the gross & rate- 
able values of the hereditament, as increased by 
the additions, or only the gross & rateable values 
of the additions, 

(2) A quinquennial or supplemental list dates 
from Apr. § in each year respectively, & not from 
the day on which it is actually made or deposited 
by the overseers.-- LONDON & SouTH WESTERN 
Ry. Co. v. Str. MAry, LAMBETH ASSESSMENT 
ee (1887), Ryde, Hat. App. (1886-90) 


1571. Time from which list dates.|—-LoNnDON & 
SoutH WESTERN Ry. Co. v. ST. MARY, LAMBETH 
ASSESKMENT COMMITTER, No. 1570, ante. 

1572. Right to be entered In list—Effect of in- 
sertion In provisional list.|—-(1) On Feb. 13, 1889, 
5a ia entered into occupation of newly-built 
offices, &, on Feb. 27, the assessment committec 
directed the overseers to enter applts. in a pro- 
visional Jist. which was not, however, made till 
Apr. 18, 1889. On July 25, 1889, the overseers 
made a supplemental list. from which applts. 
were omitted. The omission was confirmed by 
the assessment committee, on the ground that 
appits. had been first. inserted in a provisional 
list, made after the termination of the year to 
which the supplemental list) referred : --/7eld : 
applts. were entitled to be entered in a supple- 
ment list. 

(2) Applts. gave due notice of objection to a 
list, & the assessment committee gave to the over- 
Keers Notice of a meeting for hearing objections, 
which notice was not sufficient to satisfy Valuation 
(Metropolis) Act, 1860 (c. 67), 5. 42 (5). Applts. 
did not) appear at the mecting. Subsequently 
the assessment committee wrote to applts. that 
their objections ‘were considercd by the com- 
inittea, & they could not comply with’ their 
“request.” On eiaie to the sessions, the assess- 
ment committee took the preliminary objection 
that. applts. were not " aggrieved by a decision 
of the assessment committee on an objection 
made before them,” within Valuation (Metro- 
polis) Act. 1809 (c, 67), 5s. 32, & had no right of 
appeal :- Held: applts. were entitled to appeal. 
—-BRITISN EQUITABLE ASSURANCE Co, v, LONDON 
(Ciry) UNton (1800), Ryde, Rat. App. (1886-90) 
220). 

1573. Reduction of valuation-. What may be 
deducted ---Depreciation of profit during preceding 
twelve months.) ---R.ov. Porpuar UNION ASSEss- 
MENT COMMITTER, No. 1578, post. 


B. What Conatitutes “ Alteration" in Value. 
See Valuation (Metropolis) Act, T8680 (cc. 67), 


a. 46. 

1574. Improvement of access.'-—-ANDERSON & 
LUDLAN tt. STEPNEY UNION (1875), Ryde, Rat. 
App. (1871-85) 117, 

1575. Increase in trading facilities --- Public- 
house.|——-PURCHASE v. WANDSWORTH & (CLAPHAM 


UNION ASSESSMENT COMMITTER (1878), Ryde, | 
Rat. App. (1871-85) 218. 
1576, -~~- -——.]-—Evidence that. public-house 


| 
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premises had been enhanced in value in conse- 

quence of their having become the terminus of a 

new line of omnibuses, & that a large premium 

had been paid for the business, but the date of 
payment was before the beginning of the statu- 
tory year on which the supplemental valuation 
list was based, is not cient to justify the 
inclusion of the premises in the supplemental 

valuation list at an enhanced value.—ROLLES v. 

St. Savrour’s UNION ASSESSMENT COMMITTEE 

(1900), 64 J. P. 809. 

1577. New connections to water renee HO 
Where under Valuation of Property (Metropolis) 
Act, 1869 (c. 67), s. 43, the mains & pipes of a 
waterworks co. have been inserted in the quin- 
quennial valuation list, a eis) dined peer valuation 
list under sects. 46, 47 may be made during such 
period of five years, so as to include an increase 
in the value of the mains by reason of their having 
been connected with newly-built houses since the 
date of the last valuation.—R. v. NEw RIVER Co. 
(1879), 4 Q. B. D. 309; 27 W. R. 7853 sub nom. 
. v. St. Mary, IsLinuTon PARISH ASSESSMENT 
ComMITTrEE, 48 L. J. M. C. 1233 sub nom. NEw 
River Co. vo. ISLINGTON ASSESSMENT COMMITTEE, 
40 L. T. 322; 43 J. P. 3493 Ryde, Rat. App. 
({871~—85) 223. 

Annolationr :---Apld, It. tr. St. Mary’s Islington Assmt. Com. 
(1887), 19 Q. B.D. 520. nad. it. v. Southwark Axssimt. 
Com., (1909} 1 K. B. 274. Refd.kt. v. East & West India 
Docks (1883), 11 Q. B.D. 721; R. rv. Shoreditch Assit. 
Con., Ac p. Morgan, (1910) 2 K. B. 859; L. Oo. Cy. ov. 
Islington Assmt. Com. (1915), 79 J. BP. 353. 

1578. Continuous falling off in receipts---Dock 
company.|—~On an appeal from the assessment 
committee as to a supplemental valuation list 
under Valuation (Metropolis) Act, 1869 (c. 67), 
evidence of a falling off in receipts of tonnage 
rates on vessels coming to certain docks during 
the twelve months preceding the making of the 
supplemental list when the rates were the same, 
& which, as compared with former years, shows 
a continuous & not accidental falling off, is suffi- 
cient if not explained or rebutted to show an 
alteration in the rateable value of the docks during 
that. period within the meaning of sect. 46. When 
such alteration has been established, & it has 
therefore to be entered in a supplemental list, 
the rateable value of the docks is to be ascertained, 
not by opening up the previous quinquennial or 
supplemental list, but by assuming the value in 
the list then in force to be the correct value at the 
commencement of the twelve months preceding, 
& by deducting from it the diminution in value 
from the alteration during that period.—R. rv. 
PopLAR UNION ASSESSMENT COMMITTEE (1884), 
13 Q. B.D. S045 aud nom. Rov. East & West 
InndIA Doeks Co., 53 L. J. MLC. 873 51 1. Pf. 
97; aub nom. East & West INDIA Docks Co. ¢. 
PorLtarn Unton, 48 J. P. 564; Ryde, Rat. App. 
(ASTI-85) 347, CLA, 
Annotations :---Apld, Ralli r. Chichester & Wandsworth & 

Clapham Union Assmt. Com, (1885), Ryde, Rat. App. 

(1871-85) 368; R. cr. St. Mary’s Islington Assmt. Com. 

({887), 19. Q. B.D. 5293) R. o. Southwark Asamt. Com., 

{1909} 1 K. B. 274. Apprvd. L. C..C. ev. Islington Asamt. 


Com., (1915) A. C. 782. » Ro «. City of London 
Asanit. Com., Ay p. Lovell, [1925) 1 K. B. 185. 
inst an 


1579. - -j--In an appeal agai 
omission from a supplemental list made in 1889, 
applit. alleged that. his premises, a granary & 
wharf on the river Thames, had for several years 
been diminishing in value in co uence of com- 
petition with the docks, & especially in consequence 
of an alteration made in the dock rates in Feb. 
18838 :—-Held: applt. was entitled to be entered, 
at a reduced asseasment, in the supplemental list 
made in 1889. 


Qu.: what is the operation of the quinquennial 
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list as to premises which have been ente 

provisional list, but omitted from the. ae 
peeing supplemental list?—DupiIn vv. St. 
ri 8 UNION (1890), Ryde, Rat. App. (1886-90) 

1580. Part of premises assessed given up./— 
oes v. allan ee WANDSWORTH & Grannis 

2 MEN ‘OMMITTEE 5 rde 
Rat. App. (1871-85) 368, peenan nee 

1581. Diminution in profits.) —- RoyaL AGRI- 
CULTURAL Han Co. v. St. Mary, ISLINGTON 
ASSESSMENT COMMITTEE, No. 1590, post, 

1582. Structural alteration to railway tunnel -- 
Where profits unaltered.!—-. railway co., within 
the twelve months preceding the making of a 
supplemental list, widertd their lines in a tunnel, 
at a cost of about £95,000. It was admitted that 
there had not been any increase in traflic, or in 
the profits earned :—Held: the railway co. ought 
not, in consequence of such expenditure, to be 
entered in a supplemental list at an increased 
assessment.— GREAT NORTHERN Ry, Co, v. Sr. 
MARY, IsLinGTON ASSESSMENT COMMITTEE {1SS8S), 
Hyde, Rat. App. (1886-00) 189. 

1583. Increase in price of gas.,---Applts., a yas 


in 1890, & obtained a reduction of their assess- 
ment. 
of gas from 2s. 0d. to 3s. 1d. per 1,000 feet, as from 
Dec. 31, 1891. Resps. increased applts.’ assess- 
ment, & entered them in a supplemental list made 
in 1892. On appeal to quarter sessions, it, was 
shown that in the parish in question applts.’ 
receipts had increased, & that the quantity of gas 
sold, & the cost of making gas per 1,000 feet, had 
decreased within the twelve months prior to the 
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1904, which gave the council power to take tolls 
at 6d. a call from vessels calling at the pier. They 
claimed also to take certain tolls for the landing 
of passengers, granted to a pier company who were 
the council's predecessors in tithe. & who were in 
occupation at the time of the making of tho 
quinquennial list ; but upon the owners of vessels 
objecting, the council instituted an action for a 
declaration that they were entitled to take both 
sets of tolls. Bray. J., gave judgment against the 
council in this action in Jan. (907, & his judgment 
was affirmed by the Ct. of Appeal in Oct. 1007, 
In an appeal brought against a supplemental list. 
made in 1808 on the ground of the omission of the 
pier therefrom :- -Held: the alteration ino vahie 
owing to the council's not having power to levy 
the landing tolls took cffeet from the date of 
Bray, J.’ judgment, & was not within the year 
Which affected the list) in question.-- Lonpon 
COUNTY COUNCIL Y. GQREENWICHIE UNTON (No. 1) 
(1909), Konst. & W. Rat. App. 6, 


C. Appeal aqatust List. 
1589. After loss of right to appeal against quin- 
ReGenTys CANAL Co. oe STEPNEY 
Comsitrebe (IS77), Ryde 


UNION ASSESSMENT 


| Rat. App. (ISTL-S5) 213, 


They subsequently increased the price | 
, company published after list.’ 


making of the supplemental list :-—-/Held: as the | 
et. had before it, upon the hearing of the appeal | 


against the quinquennial list, the statutory power 
of applts. to raise the price of gas, no suflicient 
* alteration " 
(Metropolis) Act, 1860 (¢. 67), 5. dt, had been 
shown tu warrant the making of a@ supplemental 
list. —Gas Lignr & Cokk Co. ve. HACKNEY UNioN 
(1803), Ryde, Rat. App. (2SOT-03) 253. 


1584. General rise in annual values. -C‘ayrnin- 


within the meaning of Valuation | 


WELL ASSESSMENT COMMITTED tv. ELLIs, No, 160, 


post, 
1585. Increase of rent. -An increase in the 
weekly rental of houses, in respect of whieh the 


owner is responsible for the payment of the rates, - 
Sanent of applt.'s tenancy for a reduction which 


is an alteration within Valuation (Metropolis) Act, 

1869 (c. U7), 8. 36, & such houses may accordingly 

be inserted in a supplemental list..-Sront ot. 

LEWISHAM UNION ASSESSMENT COMMITIYEER (1902), 

66 J. P. 1673; Kyde & K. Rat. App. 68. 

Annotations :—Folld. Kyffin ¢. Woolwich Union Assiat. Com, 
(1903), 67 J. P2100.) Dbtd. Artizans, Labourers & tiencral 
ap welniee Co. ¢. Holborn Union (1908), | Kona. Hast. App. 
id. 


1590. Admissibility of evidence Accounts of 
The praflts of Che 
Roval Agricultural Hall ca., as shown by the 
accounts of four consecutive years, were diminish- 
ing, by reason of (éter alia) the competition with 
other exhibitions:  J/eld: such oa diminution in 
profits was more than amerely temporary reduction 
In value, & amounted to an alteration in rateable 
Value within the meaning of Valuation (Metro- 
polis) Act, EXO (6. OT), a. OM. 

Wie whether the accounts of a ca. published 
after the makime of a list, but before the hearing 
of ancappenl against such list, can be looked at. 
Rovan AGKICCLPUIOAL Hani Co. ne St. Many, 
PSpineron ASSESSMENT COMMIPIRE (E888), Ryde, 
Rat. App. (28s 90) bas. 

1591. What may be taken Into consideration 
Agreement for temporary reduction Between 
assessment committee & landlord of appellant., 

A substantial inercase of rent of (he premises apart 
from any change ino value may warrant their 
inclusion ino aw supplemental valuation list, An 


arrangement between the assessment cominittes 
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1586. —- -.)-—K Aner vr. WESTMINSTER Assr*s- | 


MENT COMMITTEE, No. ToUl, post. 
1587 


which were let by the week were increased in Apr. 


woe} -—The rents of certain dwellings | 


1906, to sums hiyher than those which were - 


charged at the time when the quinquennial vajua- 
tion list was made in 1905. The dwellings were 


inserted in a Eee valuation list made in | 


1907, at increased gross & rateable values: - Meld: 
no definable cause of an alteration in value of the 
dwellings ap d, such as to justify theirinelusion 
in the supplemental list.— ARTIZANS, LABOUCREIS 
& GENERAL DWELLINGS Co., Lrp. vr. HOLBORN 
Union (1908), 1 Konst. Kat. App. 73. 

1588. Loss of right to tolls.)--The Greenwich 
Pier was in the occupation of the London County 
Council, who acquired it under a Special Act of 


J.--~VOL. XXXVIT. 


& the landlord of applt. prior to the commence- 


should be only temporary, miny be taken inte 
consideration as ground for a revision of Che 
valuation. —-K LAB r. WESTMINSTER ASSESSMENT 
Comsitres (1004), OS J.P. 1405 Ryde & KK. Rat. 
App. 364, 


Ssepesicer. §. Provisionan List. 
A, da General, 

See Valuation (Metropolis) Act, LHO9 (¢. 67), 
4. 47. 

1592. Alteration {n value Discretion of over- 
seers as to making list. - Where a requisition in 
made to the overseers of a parish to make & send 
to the assessment committer a provisional list 
under Valuation (Metropolis) Act, 1860 (ce. 67), 


4. 47, containing the gross & rateable value of an 


hereditament, on the ground that the value has 


‘ been increased or diminished during the year, the 


overseers are not bound to comply with the 

requisition if they are of opinion that no such 

alteration in value has taken place, & a mandamus 

will not be granted to compel them to do so. 
TT 
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Sect. 3.—Valuation lists: Sub-sect. 4, A., B. & C. 
Sect. 4: Sub-sect. 1, A.] 


R. v. St. Mary, BERMONDSEY OVERSEERS (1884), 
14 Q. B. D. 351; 54 L. J. M. C. 68; 49 J. P. 38; 
38 W. KR. 414, D. C. 

Annotations :—Consd. R. v. Southwark Assmt. Com., {1909} 
1K. 8B. 274; i. v. Shoreditch Assmt. Com., #z p. Morgan, 
(1910) 2 K. B. 859. 

1593. ——— What must be proved.]|—CAMBEI- 
we ASSESSMENT COMMITTEE v. ELLIS, No. 1601, 
post. 

1504. -——— Condition precedent to modification 
of assessment.|—JLONDON CoUNTY COUNCIL v. 
ISLINGTON ASSESSMENT COMMITTEE, No. 1609, post. 

1595. —-—- How calculated—Comparison with 

receding year.|—-LONDON CouNTY CoUNCIL $v. 
SLINGTON ASSESSMENT COMMITTEE, No. 1609, post. 
What constitutes.|--See Sub-sect. 4, B., 


post. 

1596. Contents of list—Gross & rateable value.| 
—R. v. LONDON (Ciry) ASSESSMENT COMMITTEE, 
Le yp. LOVELL, No. 1603, post. 

1597. No appeal against provisional list.| --An 
appeal does not lie to special sessions from the 
determination of the assessment committee on an 
objection to a provisional list made under Valua- 
tion (Metropolis) Act, 1869 (c. 67), 8. 47. --FULHAM 
UNION ASSEKSMENT COMMITTEE v. WELLS (1888), 
20Q. B.D, 7403 571.5.M.C.112; 501. T. 108; 
52 J. P. 668; 36 W. RR. 858. 

AE -Apld. L. |. C. ». Shoreditch B. C. (1911), 105 
de o Whade 


BRB, What Conatitutes ‘* Alleration " in Value. 


Sce Valuation (Metropolis) Act, 1869 (c. 67), 8. 47. 
1588. Diminution in profits & income.|—By 
Valuation (Metropolis) Act, 1869 (ce. 67), 8. 47, 
“if in the course of any year the value of any 
hereditament is increased by the addition thereto 
or erection thereon of any building, or is from 
wny cause Increased or reduced in valuce,’’ the 
overseers are, upon the written requisition of 
any ratepayer, to send to the assessment com- 
mittes a provisional list containing the gross 
®& rateable value as so increased or reduced of 
such hereditament, & upon default of the over- 
seers the assessment committee are to appoint a 
eal to make such provisional list :-—Jleld: 
de words ‘from any cause increased or reduced 
in value,’ were not confined to an increase or 
reduction caused by structural alterations in the 
hereditament, a substantial diminution in profits 
& income was within tho meaning of the sect., & 
where a primd fucie case of such a diminution was 
made out the assessment committee was bound, 
on default of the overseers, to appoint a person to 
make out a provisional list.---R. 7. Sr. Mary's, 
ISLINGTON ASSESSMENT COMMITTEK (1887). 19 
QQ. 2. 0). 620; GOL. I. QQ. 4B. 507; 571. T. 270; 
DLO. DP. 780, 8S W. OR. O6f; Ryde, Rat. App. 

(1886-00) 272. 

Annotations :--Folld, RK. ov. Hammersmith Assmt. 
RAerop. Shepherd's Bush lmprovomentsa (1909), 101 1, T. 
443. P ~ ov. Southwark Aasint., Com., (1909) 1 
K. B. 874d. Consd. R. tv. Shoreditch Axstnt. Com., Bap. 
Morgan, (19130) 2 K. BL. 85H. d. Shepherd's Bush 
Improvenenta ¢. Hammermith B.C. (1870), 108 1. T. 

2. C. ve. Islington Assmt. Com. (1915), 78 J. P. 


1899. -- a] —R. ¢. SoUTHWARK 
ComMitrek, No. 1007, post. 

1600. ---—-.}|---Where, in the metropolis, there 
is a primd facie case of an alteration in the value 
of a hereditament in the course of any year, the 
assessinent committee, on default of the overseers, 
are bound under Valuation (Metropolis) Act, 
1869 (c. 67), s. 47, to ri igi a person to make 
a provisional valuation list. 


Com re 


Sit; 
3o3 


ASSESSMENT 


RATES AND RATING. 


In this case nobody can deny that the position 
of things after Dec. 31, 1908, was substantially 
different from the position before that date. 
The exhibition was closed, & some of the buildings 
had been pulled down & others were going to be 
substituted, & it cannot be said that this state of 
things which were put before the assessment com- 
mittee might not give rise to a reduction in the 
value of the rateable hereditament (LORD ALVER- 
BTONE, C.J.).—R. v. HAMMERSMITH ASSESSMENT 
COMMITTEE, Hx p. SHEPHERD’S BusH IMPROVE- 
MENTS, LTp. (1909), 101 L. T. 543; 73 J. P. 433; 
: L. G. R. 1044; Konst. & W. Rat. App. 149, 

aC; 


1601. General rise in values.|—To justify an 
alteration of the quinquennial valuation of a 
hereditament by a supplemental or provisional 
valuation list under Valuation (Metropolis) Act. 
1869 (c. 67), ss. 46, 47, those who seek to alter 
the assessment must not only prove that there has 
been an alteration in the annual value of the 
hereditament, but must also prove the nature & 
cause of that alteration & that the cause is one 
which directly affects the assessable valuc of 
that particular hereditament. It is not cnough, 
for instance, to show mercly that since the 

uinquennial valuation there has been throughout 
thé metropolis a general rise in the annual valuc 
of the class of property to which the hereditament 
in question belongs, & that the annual value of 


| that hereditament has increased accordingly.- 


CAMBERWELL ASSESSMENT COMMITTEE v. ELLIS, 
65 J: P. 182; 49 W. R. 238; 167. L. R. 504; 
sub nom. ELLIS v. CAMBERWELL UNION, Ryde & 
K. Rat. App. 105, H. I. 

Annotations :-—Folld. Rolles +. St. Saviour's Union Assim. 
Com. (1900), 64 J. P. 809. Id. Artizans, Labourers & 
General Dwellings Co. v. Holborn Union (1908), 1 Konst. 

. Consd, Lt. v. Southwark Asemt. Com., [1909 | 

» 2T4, Apid. R. v. Shoreditch Assmt. Com., kr p. 

2K. B. 859. ned. L. C. CC. t. Islington 

Assint. Cone, (1915) A. C. 762. d. R. vr. City of London 

Axssmt. Com, Bae p. Lovell, (1925) 1 K. B. 185. 


1602. Substantial increase of rent.) —- KyYFFIN 
v WooLWIcH UNION ASSESSMENT COMMITTEE 
(1903), 67 J. P. 100. 

1608. —-—.]-—In 192) certain premises in the 
Metropolis were leased to the Crown ata rent largely 
in excess of the value appearing in the valuation 
list. The premises consequently ceased to be 
rateable, but. in 1923 the Crown paid a certain sum 
as a contribution in lieu of rates. In the same 
year a provisional list, under Valuation (Metropolis) 
Act, 1869 (c. 67), s. 47, was made, & in purported 
compliance with Union Assessment Committee 
Act, 1802 (c. 103). s. 30, the amount of the con- 
tribution in licu of rates was entered therein as 
rateable value, but no entry was made under the 
head of gross value. The list had not been made 
before, as the amount that would be contributed 
by the Crown in lieu of rates was not known until 
1923 :—Held : the list was bad, as not complying 
with the requirement of Vatuation (Metropolis) 
Act, 1869 (c. 67), ». 47 (1), that it should contain 
both the gross & the rateable values.—R. r. 
LONDON (CITY) ASSESSMENT COMMITTEE, Ez p. 
LOVELL, [1925] 1 K. B. 185; 94 L. J. K. B. 87; 
132 L. T. 395; 88 J. P. 201; 41 T. LR. 92; 22 
L. G. R. 782; 2B. R.A. 1118, D.C. 


1604. Grant of lease.!-—PeEaT v. WESTMINSTER 
Vives ASSESSMENT COMMITTEE (1903), 67 J. P. 

0. 

1605. Increased license duty./——K. v. SHOREDITCH 
ASSESSMENT COMMITTEE, Ec p. Morgan, No. 1608, 


Parr IX.--Rates anp RATING iN THE METROPOLIS. 


C. Powers and Dutics of Asséssment Committec. 


See Valuation (Metropolis) Act, 1869 (c. 67), s. 47. 
1606. Duty to mepoltt valuer to fake list.) 
R. v. ST. Mary’s, IsLincton ASSESSMENT COM- 

MITTEE, No. 1598, ante. 

1607. -]|—Where competition by tramways, 
tube railways, & lines of motor omnibuses, all of 
which were in existence at the time when the last 
quinquennial valuation list for a metropolitan 
parish was made, has, in subsequent years of the 
i ben tsar period, caused a large & continuous 

ecrease of the receipts of a railway co. in respect 
of local passenger traffic uver a portion of thcir 
line situated in the parish, whereby the rateable 
valuc of that portion of their line has been reduced, 

Valuation (Metropolis) Act, 1869 (c. 67), 5. 47. is 

applicable, & if, upon a requisition by the co.. the 

overseers make default in sending a provisional 
list to the assessment committee in pursuance of 
sub-sect. 1 of the before-mentioned sect. it 
becomes the duty of the assessment committee 
under sub-sect. 2 of the sect. to appoint a valuer 
to make such a list.—K. v. SOUTHWAIK ASSESSMENT 

COMMITTEE, [1900] 1 K. KB. 274; 78 L. J. K. 3B. 

319; 100 L. T. 1363; 73 J. P. 753 53 Sol. Jo. 

1383; 71. G. R. 2873 sub nom. R. ve. SoUTUWARK 

Corpn., Bae yp. SOUTH EASTERN & CuaTHam Ry, 

Co.’8 MANAGING COMMITTEE, 25 'T. lL. HK. 144; 

2 Konst. Rat. App. 783, C. A. 

«Annotations Aald R. or. Hanunersinith Assmt. Coim., 
Ae p. Shepherd's Bush Tnnprovementsa (1909), 10D 2b. UT. 
5435 Rov. Shoreditch Axsmt. Com., dor p. Morgan, (Lota 
2 K. B. 859. Refd. L. ¢. C. rv. Shorediteh B.C) (LATE). 
105 L. T. 615; LLC. Cv. Islington Assmt. Com., [Puio) 
A.C. 762. 

1608. —----..--When a primd fueic case of a 
reduction in the value of a hereditament. ip shown, 
it is the duty of the assessment committec, on a 





ead oi requisition being made to them, under - 


‘aluation (Metropolis) Act, 1860 (c. 67), 8. 17 (2), 
on the overseers making default in sending them 


| 


te ee met re ont ene en 


ee ne ee ee 


+ ot retacterdtamna : 


a provisional Jist, fo appoint a person to make | 


such lists :—J//eld: (1) the fact that) Che THcense 
duty on fully licensed premises had, ino conse: 
quence of the provisions of Finance (1000 1010) 
Act, 1910 (c. 8), been increased from £30 to L1S0, 
constituted such prind facie case; (2) the refusal 
of the assessment committee to appoint a valucr 
on the ground that no sufficient “ cause was 
stated in the requisition was wrong, their action 
involved a mistake in law, & consequently the 
tenant of the licensed premises was entitled to a 
mandamus.—R. v. SHOREDITCH ASSESSMENT COM - 
MITTER, Ex p. MorGAN, (1010) 2 K. B. 8003 RO 
L. J. K. B. 185; -103 J. T. 262; 71 5. PL. Jl; 
256 T. 1. KR. 663; 8 L. G. R. Tits Konst. & W. 
Rat. App. 2038, (. A. 


Annotations :—As lo (1) . Jones ¢. West Derby Usilon 
($912), 79 J. 1. 375. elu cr. Istington Assit. Cotm., 
Er pb. GC. C., (U9) 3 K. B. 48250 Port. ef Landon 
Authority vc. Ornett Union Asrmt. Com., (Iglu) 1 K. 0. 

Yo (2) Retd. Parrish r. Hackney Corpn., , 1912) 

1 . BB. 669, Ww 

(1910), 104 L. 'T. 

105 L. T. 515. 

1K. B. 184, 


1609. ——-./- -By Valuation (Metropolis) Act, 


M4. fa 
K. B Generally, lesworth ¢. 


593: 1. C. 
entd. I. li. Comps. c. Fitewililam, (1915) 


t 


Ae }?, 
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provisional list the assessment committee shall 
appoint a person to make such provisional list. 
By sub-sect. 41 objection may be made to such 
provisional list by the occupier or by the surveyor 
of taxes, & by sub-sect. 6 the committee shall hear 
& determine on the objection :-- Held: (1) the 
increase or reduction in value contemplated by the 
sect. ought to be treated as a condition precedent 
to the ultimate modification of the quinquennial 
valuation, & not as a condition precedent. to the 
preliminary steps necessary for the constitution 
of the tribunal entrusted with the duty of deciding 
whether & to what extent the quinquennial list 
is to be modified 5 consequently the duty of the 
overseers to prepare a provisional list) on) the 
written requisition of a ratepayer was purely 
ministerial, & the duty of the assessment cominittee, 
in case of default: by the overseers, lo appoint a 
person to make a provisional list was also purely 
ninisterial, & the requisition could be refused only 
if it was made in bad faith or were frivolous 5 but 
such provisional list need not show any increase 
or reduction in value, if in the opinion of the person 
making the list there was neo alteration in fact ; 
(2) the comparison of valucs was to be made with 
the state of facts existing at the time of the quin- 
quennial list for the time being in force & not with 
the state of facts existing at the conunencement 
of the vear in question, Lonbpon Counry CoUNCIL 
t. Isnrndgron ASSESSMENT COMMITP ER, [O15 
ALC. M2: S003 KB IS LP 280 Tp 
gos: GET E.R. 8485 98 bE. Gl Re 785s 
aud none Root LSLING@TON ASSESSMENT COMMITTED, 


12. R.A, 2038, 0, J. 

fs to (1) Conad. Royal Agricultural Hall Co, 

t. Unldgarton Asenmt. Com, (LUIS) ALO ado, doti.or, 

ae of Loudon Anant, Com., Aug. ovell, (ioy b RM 
ade 

1610. Power to strike out entry Alteration in 
value.| Prator. WieerMixeren (Crry) Assens- 
MENT COMMITTER (19103), O7 0. 9%. 20a, 

1611. No alteration In value. Under 
Valuation (Metropole) Net, PSO (ce. OF), 8. AT, 
Where aw provisional valuation list is sent by the 
overseers fo the assessment committee oan the 
requisition of a ei ce alleving that a heredita- 
ment. for which he has been rated hues for the causes 
therein set. out beem reduced in vatue, bat. the 
values stated an the provisional fist. are the sane 


“as those stated in the quinquentiad Uist then) in 


force, & upon objection being made ta these values, 


the assessment committees determine Chat there 


 COMMIPTER, [PUPS p ACC. 


has been no alteration in the value of the heredita- 
ment, the committec have power to strike out the 
entry from the provisional list. KMoyar Acne 
CULTURAL TALL Ca. a. ISLINGTON  AsshasMENT 
N71. FL WL BB. TiN 
vd. (. 165; 8208. 2. 2175 62 Sol, do. 547% 
16 |. 63. RL AT ah nom. Reo. WrevtiM inert 
ASSESSMENT CoM Mipriek. Ro. Petisoton Asntiss- 


Pa 


i MENT COMMITTEE, 21. 2 A. 000, HT. 


ji. ‘ 


«. +. Shoreditch B.C. (1onD) | assessment., 7 


189 (c. 67), 8. 47, if in the course of any year the | 


value of any hereditament is from any cause 
increased or reduced in value (sub-sect. 1) the 


overseers of the parish in which such hereditament . 


is situate, on the written requisition of the assess- 
ment committee or of any nr ala fee of the union 


or of the surveyor of taxes for the district shall . 


send to the assessment committee “ a provisivnal 


list containing the gross & rateable value as Bo | 
increased or reduced of such hereditament ; | 


& (sub-sect. 2) if the overseers, within the time 


therein specified, make default in sending such . 


1612. Enforcement of promise to reconsider 
Pear oor, Wreerminerine (Crry) 
ASSESSMENT CoMauTreb (1903), 67 J. 2. 100, 


+ ~e 


Si “rT. {.--APPEALS. 
SeB-PeCT. T.— APPEAL AGAINST List, 
A. In General. 

See Valuation (Metropolis) Act, 186U (c. 07), 
aa, 18-40. 

1613. To what sessions appeal lies--Next prac- 
ticable sessions.: -An appval against a pour rate 
in London or Middlesex must be made, aa in all 
other counties, to the next, i.e next practicable 

Tré2 
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Seol. 4.—Appeals: Sub-sect. 1, A., B. & C.) 


gencral quarter sessions; though Poor Kelicf 
Act, 1744 (c. 38),s8. 4, in its terms gives the appeal 
to the next general or quarter sessions ; it appear- 
ing from other parts of the Act, as well as from 
other Acts in pari materid, that those terms are 
used synonymously ; & though in the two counties 
named there are four general as well as four 
general quarter sessions.—R. v. LoNpon JJ. 
(1812), 15 Kast, 682; 104 EB. R. 982. 

Annotation :—Apld, I. v. Middlesex JJ. (1843), 4 Q. 1B. 807. 

1614. ---— Appeal by City of London Common 
Council.|--A county rate having been made for 
the administrative county of London, the Common 
Council of the City of London, as overseers of the 
parish of the City of London, were desirous of 
appealing against the rate under County Rates 
Act, 185% (c. 81), 8. 22, upon the ground that the 
total in the valuation list upon which the rate was 
based included property in the City which was 
exempted by statute from liability to county rate : 
—Held;: the appeal lay to the quarter sessions of 
the county of London, & not to the quarter sessions 
of the City of London. —R. v. LONDON Country JJ., 
RR.» LoNnvon (Crry) JJ., (1912) 2 K. B. 5565 8) 
L. J. K. . 982 3 sub nom, Rev. LONDON Country 
JJ., Nae p. STANLEY, R. ov. LONDON (CITY) JJ., 
Be p. LONDON County CoUNCIL, LOT 1. TE. 196 ; 
763. P. 3803; 101. G. R. 535, D.C. 

1615. Assessment by assessor—-Appointed under 
Metropolis Local Management Act, 1854 (c. 120).|-— 
(1) There is an appeal to the quarter sessions against 
an assessinent made by assessors appointed under 
Metropolis Management Act, 1855 (c. 120), 5. 168, 
in the same way as against a rate made by oversvers 
under sect. 161 of the same Act, 

(2) Where there is a rate good upon its face, & duly 
allowed & published, a justice who is called upon 
to enforce it cannot go into any questions affecting 
its validity, which arc matters of appeal. 

(3) The question of whether or not a rate has been 
duly published is one of fact, & if there be any 
evidence to AUD the decision of the justice 
below, this ct. will not interfere. 

A rate need not, under Parish Notices Act, 
1837 (c. 45), be published on the doors of dissentin 
chapels, but only on those of the establish 
church 3 & where there are two outer gates in the 
churchyard, near one of which a notice board is 
put, the publication is good if the notice ig put on 
one of the outer gates ; at all events, the magistrate 
is justified in such a case in finding as a fact 
the due publication. — SMpson v. METROPOLITAN 
Boartp OF WorkKS (1861), 3 1. T. 624; 25 J. 72. 
077. 

1616. Time for appealing.|- -Applt.'s property 
was entered in a quinquennial valuation list made 
in 1800. It was also entered in a provisional list 
made in 1802, but was omitted from a supple- 
mental list made later in 1802. Applit. made an 
objection against the provisional list, but not 
against the supplemental list, & on Jan. 14, 1893, 

ave notice of a 1 Paar against the quinquennial 

ist of 1800 :—-Held: the appeal was brought too 
late.-—-FRIEND vv. FULHAM UNION ASSESSMENT 
COMMITTEE (1803), Ryde, Rat. App. (1891-93) 
201, 
1617. Notice of a 


-~-Who must be served.}— 
Under Valuation ( 


etropolis) Act, 1869 (c. 67), 


t 


| 


{ 


parish F. gave notice of appeal to the general | 


asseasmont sessions 


too low, & thus the total valuation of S. was too 
low, & that such valuation ought to bo corrected. 
No notice of appeal had been served on any 
individual ratepayer :—Held: Valuation (Metro- 


RATES AND RATING. 


polis) Act, 1869, only applied as between individual 
ratepayers & not as between parish & eeaiaie & 
hence that individual ratepayers need not be served 
with notice of the appeal.—R. v. GENERAL ASSESS- 
MENT SESSIONS FOR METROPOLIS JJ. (1886), 17 
Q. B. D. 394; 50 J. P. 724; 35 W. R. 12; 2 
T. L. R. 418; sub nom. FuLHAM UNION ASSESS- 
MENT COMMITTEE v. ST. Mary ABBOTTS, KENSING- 
TON ASSESSMENT COMMITTEE, Ryde, Rat. App. 
(1886-00) 86, D. C. 
Annotations :—Apld. K. v. Edlin, ote. JJ. ( 1891), 65 L. T. 83; 
R. v. Woolwich Union, [1891] 2 Q. B. 712. Refd. Fulham 
Assmt. Com. v. Wells (1888), 20 Q. B. D. 749. 
1618. Right of audience—Clerk to assessment 
committee.|—-Under Valuation (Metropolis) Act, 
1869 (c. 67), 5. 62, a clerk to an assessment com- 
mittce, not being of counsel nor a solr., is not 
entitled as of right to ged upon behalf of the 
assessment committee before a ct. of quarter 
sessions & consent to a compromise between the 
committee & an applit. from a decision of the 
committee with respect to an assessment of applt.’s 
premises.—R. v. LONDON JJ., [1896] 1 Q. B. 659 ; 
65 L. J. M. C. 120; 741. 1. 523; 44 W. BR. 485; 
12 TLL. R. 386; 40 Sol. Jo. 407; sw nom. BR. v. 
LONDON JJ., Bx p. DEWrY, 60 J. P. 420, ©. A. 
1619. Casting vote of deputy chairman.!——Thic 
deputy chairman of London quarter sessions has 
no casting vote when the magistrates are equally 
divided in = opinion.—GrRUNDY & KENDAL v., 
oe (Ciry) UNton (1906), 1 Konst. Rat. App. 


1620. Nomination of valuer --Without consent of 
respondents.|—The assessment sessions appointed 
a valuer under Valuation (Metropolis) Act, 1869 
(c. 67), 8s. 26, on the application of the appits., 
but without the consent of resps.—LONDON & 
St. KATHARINE Docks Co. v. STEPNEY UNION 
(1886), Ryde, Rat. App. (1886-90) 162. 

1621. -——- Duty of sessions.!--It is for the 
sessions, & not for the parties to the appeal, to 
nominate the valuer appointed under Valuation 
(Metropolis) Act, 1860 (c. 67), 8. 36.—LONDON, 
CHATHAM & DoveR Ry. Co. v. St. SAVIOUR’S 
UNION (1891), Ryde, Rat. App. (1891-93) 112. 

1622. ----- Report not binding.|—-A  valuer 
appointed by the London quarter scssions under 
Valuation (Metropolis) Act, 1869 (c. 67), 8s, 36, 
reported to the ct. a valuation in which the gross 
& rateable values found were higher than thuse 
entered in the valuation list. The case was 
remitted to the valuer to report the rateable value 
calculated by making the proper deductions from 
the amount of gross valuc shown in the valuation 
list. The report of a valuer so appointed is not 
binding on the ct. or on the parties.—LONDON 
COUNTY CouNciIL «. SPT. SAVIOUR’S UNION (1902), 
Ryde & K. Rat. App. 65. 

1623. What case must contain—Method by 
which claim for reduction arrived at.|—Applts., a 
railway co., in their case stated the amount of 
reduction claimed, but did not state the method 
by which the claim was arrived at. On a motion 
by respa. to atrike out the appeal, the ct. adjourned 
the hearing, & directed that applts. should give 
fuller information to resps.—WerEst LONDON 
EXTENSION Ry. Co. r. ST. LUKE, CHELSEA, ASSESS- 


! MENT COMMITTEE (1886), Ryde, Rat. App. (1886- 


90) 82, 
1624. What must be proved—Appeal against 
rateable value.)|—(1) Semdle: in an appeal which 


against parish S. on the ground | does not question the gross value, resps., although 
that many of the hereditaments in S., wore valued | they do not seek to raise the gross val 


| 


| 


ue, may 
give evidence showing that the gross value stated 
in the valuation list is too low, in order to show that 
the rateable value stated therein is not too high. 
(2) Where applits. obtained an alteration of the 


Part IX.—Rates anp Ratina IN THE METROPOLIS. 


class in which their property was entered in th 
valuation list, but failed te obtain a Stel ee 
of their assessment, the sessions ordered them to 
pay two-thirds of resps.' costs.-MIDDLE CLASS 
DWELLINGS Co., Lrp. y. St. GEORGE'S UNION 
(1891), Ryde, Rat. App. (1891-93) 61, 

16 Appeal against gross & rateable 
value.]|—Applts. gave notice of appeal against the 
poe & rateable values of buildings occupied by 

em. 





eet a 


Having called evidence to prove that the ' 


gross value of their whole undertaking was lower | 


than the fixed by resps., they claimed to 
adopt the statutable deductions allowed by resps., 
without proving that such deductions were correct, 
in order to secure a lower rateable value than that 
fixed by resps. :—Held : as applts. asked for altera- 
tions in both the gross value & the rateable value, 
they must prove the figures on which they relied. 
Applts. based their calculations of rateable value 
on the gross receipts which they expected would be 
earned in the ensuing years; & claimed to deduct 
the estimated maintenance of buildings which 
they expected would be erected in those years, 
The ct. affirmed the rateable value appealed 
against, & allowed the appeal with costs although 
the gross value was somewhat reduced.—WeEst- 
MINSTER ELECTRIC SuPPLY CoRPN., Ltp. vt, WEStT- 


MINSTER ASSESSMENT COMMITTEE (No. 2) (1911), 


Konst. & W. Rat. App. 73. 
1626. What accounts court will 


Accounts for first half of year in which valuation 


made.|—In hearing the appeal of a gas co. against | 


a quinquennial valuation, the et. will look at the 
co.’s accounts for the first half of the year in which 
the valuation was made.-—SouTie METROPOLITAN 
Gas Co. v. GREENWICH, ETC., UNtONs (1897), Rade 
& K. Rat. App. 2). 


look at-— ; > 1%, 
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according to the new asserament, but. the appli- 
cation was refused on the ground that as the 
appeal was still pending the overseers were bound 

y the order of Cave, J. The overseers then 
applied to the Q. B. Div. fora mandamis to the 
magistrates to issue the warrant :-- Held: (1) in 
consequence of the provisions of Valuation (Metro- 
Polis) Act, T8690 (c¢. 67), 8, 44, which enacts that, 
pending any appeal frem any new aasessment, 
the rate shall be paid according to the new assera- 
ment, CAVE, J., had no jurisdiction to make the 
order, & the consent of the assessment committee 
to that order did not bind the overseers, 

(2) "Phe application for a mandamus was properly 
made under Justices Protection Act. IStS (eo 44), 
s. 4, the issue of the warrants being a merely 
ministerial, & nota judicial act. Hoe. MaARsHAM 
(1883), 50 1. T. 1425 480. Poses ys 82 We. R257, 
C. A. 

Appeal against supplemental list. 
Bub-seet. 3, CL, aaele, 

Appeal against provisional list. 
ante. 

Disqualification of justices., Ser MaqisTrares, 
Vol NANT, p. 296, Nos. Pb, Pb. 


Nee Sect. 2, 


See Naw Lot, 


RB. Who may Appeal. 


Sce Valuation (Metropolis) Act, 
psy 

1632. Metropolitan borough councll.; The ct. 
entertained an appeal brought by a metropolitan 
borough council against the assessment of a here- 
ditament belonging to private individuals on the 
ground that i was under-nssessed. (Phe assena- 
ment appealed against iad been redueed by the 


PSU (oe. OT), 


—asseszment committec, who were jomned aa reps. 


Annotation :—Refd. Stepney BoC. or. Moore & Stepney | 


Assit. Com. (1906), 1 Konst. Rat. App. Ld. 
1627. -—— Accounts for preceding year.: —In 


hearing the appeal of an electric supply co, against» 
quinquennial valuation lists made in 1005, the ct. | 


decided that the case must proceed upon the figures | County Council, ak ratepayers ina parish, objected 


contained in the co.’s accounts for the vear 1404, 
but allowed resp.’s counsel to put questions as to 
the general results of the working of the co, in the 
year 1905.—CHARING Cross Ciry & Wrsr Exp 
Evec TRICITY Sceriy Co., Lrp. rv. Loxpon (Cre) 
UNION (1906), 1 Konst. Rat. App. 31. 


1628. Subject of appeal- Whether limited to - COUNTY COUNCIL 0. WESTSINSTEEC (CITY ) Ans Eats 


points raised in notice of objection.:- Bari= ©. 
St. Mary, NEWINGTON (1876), Ryde Rat. App. 
(L871-85) 152. 

1620. -——- —---.) —It is not open to appli. at 
the hearing of an appeal, to contend that the here- 
ditament. assessed has been placed in the wrong 
class of the Third Schedule to the Valuation (Met re- 
polis) Act, 1869, ualess this point has been erx- 


pressly raised in the notice of objection, --Laxnpon | A 
Honors or. Laoxpon (City) UsNronx (i871), Rede, 


Rat. App. ( 


Coren. (48 BETHLEM ElosPITAL GUARDIANS) OST. 
SAVIOUR'S UNION (1901), Ryde & K. Rat. App. f2. 

1630. Evidence of value of other property - 
Whether admissible.|\—Lowr r. Loxpon (Crry) 
UNION ASSESSMENT COMMITTEE (IS71), Ryde, 
Rat. App. (1871-85) 44. 


rateable value of certain property having been 
re-assessed at a much higher sum, the owners 
appealed. Before the hearing of the appeal it 
was agreed that a special case should be vtated 
for the opinion of the Q. B. Div. & that in the 
meantime rates should be paid on the former 
Valuation, & these terms were embodicd in an 
order made by Cave, J., on Mar. 23, 1481. In 
1883 the overseers applied to the magistrates for 
a distress warrant for the amount of the rates 


. ratepaver. 


Anping & Flopusia. WANDSWORTH A CLAPITAM 
UNION ASSESSMENT COMMITTEE, EB AVhTERSEA 
Coren. ov. WaNpswoeth & CLAPHAM UNION 
ASSESSMENT ComMritee A&C AnbDING & | Hons 
(1901), Ryde & K. Rat. App. of. 

1633. London County Council The London 
to the valuation dist for the parish as redeporited 
on the ground of the under-assessameont of another 
The assessment committee refused to 


increase the assessment objected tos dleld: the 


County Council had a right of appeal against the 


decision of the assessment committer. LONDON 


MeNTr Cosirree & Htsan Breorniens, bth. 


(1M), FP Kamat. Rat. App. Do. 


C. Appeal aqainal Totals, 
See Valuation (Metropolis) Act, TSAR (eo. 67), 
#. $2, 
1634. Necessity for After reduction of value of 
specific hereditaments on appeal.. ST. ANiMCEW'H, 


S7 1-805) 30, 
a o R. 


1635 - - mr, Woonrwicn UNION, 
No, 1452, anle, 
1636. -- = 40 The assessment committee 


i duly revised a quinquennial valuation list for tho 


Ne ae 


1631. Payment of rate pending appeal.).—The : parish of St. Mary, Islington, & inserted thercin 


the totals, Appeala against individual assesn- 
ments were afterwards heard at quarter sessiona, 


/ & reductions made amounting in the aggregates 
: to £26,858 gross & £27,727 rateable value. 


The 
vestry, without entering an a) Hike against totals, 
moved the quarter sessions for an alteration of 
the totals, «) aa to make them correspond with 
the sum of the several assessments :— Held: the 
sentions had no power ta alter the totals except 


‘upon an appeal againet totals.— La p. Sr. Many, 
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Sect. 4.—Appeala: Sub-sect. 1. C., D. & EF.) 


IstINGTON, VESTRY (1802), Ryde, Rat. App. 
(1891-03) 248. 

1637. —--— -----.] —The assessment committee 
of St. Pancras duly revised the quingquennial list 
for that parish in Oct. 1890, & entered therein 
the totals. In Dec. 1890, the Midland Railway 
appealed against, & obtained a reduction of, 
their individual assessment at special sessions, 
under Valuation hie a Act, 1869 (c. 67), 
n. 20. On Jan. 14, 1891, the vestry gave notice 
of appeal to quarter seasions against totals, & in 
Keb. 1891, obtained an order on their appeal for 
the alteration of the totals, to correspond with 
the alteration made on the appeal to special 
HCAKIONA, 

Subsequently to the alteration of the totals, 
further reductions of individual assessments were 
made on appeals to quarter sessions, & in July, 
1801, other appcals to quarter sessions against 
individual assessments were still pending. 

On July 17, 1801, notwithstanding the expiry 
of the time fixed by Valuation (Metropolis) Act, 
1869 (c. 67), 8. 42 (12), the quarter sessions gave 
the vestry leave to serve an additional notice of 
appeal, in enlargement of the notice of Jan. 14, 
I801. The last of the appeals to quarter sessions 
ayainst individual assessments in the quinquennial 
list made in 1890 was not determined until Nov. 1, 
18028. Juarge reductions of the individual assess- 
nents appealed against were made on these 
appeals. On the appeal against totals :—Held: 
(1) the totals must. be altered so as to correspond 
with the alterations made in the individual assess- 
ments on appeals to special sessions & quarter 
avasions ; (2) on such an appeal against totals it. 
war necessary to give the London County Council 
notice. 

Semble: neither the clerk of the assessment 
committee nor the clerk of the London County 
Council have power to make any alteration in 
totala to correspond with the alterations of in- 
dividual assessments on appeals to quarter sessions. 

(te: what is the effect of an alteration of the 
totals in the quinquennial list, on the supple- 
mental lists, made before such alteration, which 
have incorporated the totals as originally deter- 
mined by the quinquennial list ?9—Str. Pancras 
Vestry tv. St. PANCRAS ASSESSMENT COMMITTEE 
(1882) Ryde, Rat. App. (1891-93) 238. 

1688. Grounds for.--Individual assessments too 
low.|~- The London County Counell appealed to 
the asserament sessions against the totals of the 
gross & rateable valucs of a parish in the county 
of London on the ground that a large number of 
specified hereditaments in the parish were assessed 
below their true value :— Held: assuming, but 
without deciding, that the London County Council 
were * aggrieved ” within the meaning of Valuation 


(Moetropolis) Act, 1860 (c. 67), 8. 32, there was | against individual assessments in the same ] 


nevertheless no right) of appeal against totals 
upon the ground that particular hereditaments 
were assessed below their true value.-- LONDON 
County Councm. t. St. QEORGE'S UNION ASRESS- 
MENT COMMITIRE, [1804] A. C. 600; 64 TL. J. Q. B. 
18; 71 L. T. 409; 609. P. 116; 6 R. 3103 eub 
nom. R. ve. Lonnon County J. & Lonpnon 
Country Councin, 10 T. L. R. 645, H. L. 


Annotations +, ORM R. o. City of London Assmt. Com., 
1907) 2 K. B. 764. Mogi Paterson ¢. Ardrossan 
arbour Oo. (1978), 19 BK. W. C. C, 621; Penman rc. 

ry ahaa & Auchlochan Collerios (1926), 19 B. W. Cc. C. 
1689. ——— Totals too low by reason of omission.} 
~—-The London County Council appealed against 
the totals of a supplemental list made in June. 


ee eee 
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1908, on the ground that the totals were too low 
by reason of the omission from the list of certain 
lines of tramway. These lines were assessed in a 
provisional Jisl made in July, 1908. The ct. 
overruled an objection that no appeal against 
totals lay upon the ground alleged. 

One of the lines had been reconstructed for 
electric traction in 1907-1908, & opened as an 
electric line on Apr. 4, 1908. The other lines 
were: (a) lines, newly constructed or recon- 
structed for electric traction since the time when 
the quinquennia] list was made, & re-opened for 
such traction in June, 1906; (b) a short length of 
line still left, after the reconstruction of the 
other lines, to be worked by horse traction. The 
ct. increased the totals in the list by the addition 
of the gross & rateable values of the line opened 
on Apr. 4, 1908, only.— LONDON CouNnTY COUNCIL 
v. GREENWICH UNION (NO. 2), (1909), Konst. & W. 
Rat. App. 12. 

1640. Who may appeal — London County 
Council.|-—LONDON CouUNTY Counc, ». St. 
GEORGE'S UNION ASSESSMENT COMMITTEE, No. 
1638, ante. 

1641. Notice of appeal—-Necessity for—Not to 
individual occupiers.|——R. ». GENERAL ASSESSMENT 
SESSIONS FOR METROPOLIS JJ., No. 1617, ante. 

1642, —--- —-—.]—-STr. PANCRAS VESTRY 7. 
ST. PANCRAS ASSESSMENT COMMITTEF, No. 1637, 
ante, 

1643. What alterations made on appeal-—Must 
correspond with alterations to individual assess- 
ments.|——-The overseers of the parishes in the St. 
Saviour’s Union, had, in making the deduction 
from the gross value, adopted the plan of entering 
in the list the nearest’ pound, where the true 
rateable value would have ended in odd shillings, 
thereby in many cases exceeding the maximum 
deduction allowed by ss. 51 & 52, & Schedule IIT. 
to Valuation (Metropolis) Act, 1869 (c. 67), & in 
other cases making a deduction less than the 
maximum. In an appeal by the assessment. 
committee of the St. Olave's Union, against the 
totals of the rateable value :—Held: (1) the total 
of each parish must be increased by the aggregate 
amount of the sums by which the maximum dedue- 
tion had been exceeded in the several items ; 
(2) resps. were not entitled to set. off the cases in 
which the maximum deduction had been exceeded 
against those in which it had not, in order to show 
that the total rateable value appearing in the list 
was not lower than the true total.—StT. OLaveE’s 
Union v. St. SAvioun’s UNION (1886), Ryde, Rat. 
App. (1886-90) 176, 

1644, —--— ——...’---On an appeal against. totals 
in a quinquennial valuation list, applts. contended 
that the totals were too low; resps. claimed the 
right to set off against any increase which might 
be shown to be necessary, reductions made by 
quarter sessions & by special sessions, on pene 

st :— 
Held: resps. were entitled to set off the reductions 
made on the appeals to quarter sessions. 

Qu.: whether reaps. were entitled to set off the 
reductions made on appeals to special sessions. 
—LONDON Country CotuncrmL v. MARYLEBONE 
ASSESSMENT COMMITTER (1893), Ryde, Rat. App. 
(1891-93) 242. 


EDLIN, ETc. JJ., No. 1646, Hosa 
1646. When mandamus What amounts to 


refusal to hear—Refusal to enter judgment in 
terms of compromise.) -—— The London County 
Council, objecting to the totals of the assesamente 
of certain parishes within their jurisdiction as too 
low, appealed to the quarter sessions of the 


Part [X.—Rates anp Ratine In THE METROPOLIS. 


county of London. A compromise was, however, 
effected, & the magistrates were asked to enter 
judgment in accordance with the agreement, & to 
alter the totals in the valuation list to those 

upon. This they refused to do in the absence of 
detailed accounts, showing how the new totals 
were arrived at:——Held: the magistrates, in 
regarding the incongruity between the totals & 
the details, which would result from the altera- 
tions agreed upon, acted upon a consideration 
apart from the facts which they ought not to have 
taken into account & had therefore not heard & 
determined according to law.—K. v. EDLIN, ETC. 
JJ. (1891), 65 L. T. 83; 557. P. 790; 7 TL 1. R. 
483; sub nom. LONDON CoUuNTY COUNCIL ¢. 
er ada Ryde, Rat. App. (J81-03) 72 


bey 
e t 


D. Jurisdiction of Quarter Scasions. 


See Valuation (Metropolis) Act, 1860 (ce. 67), 
ss. 23-32. 

1647. Effect of local Act.;—A metropolitan 
parish was regulated by a local Act, under which a 
rate for the relief of the poor & other parish pur- 
poses was to be made by the vestrymen, & any 


person aggrieved by the rate was to apply to the | 


te ee te oe ree no 


guardians for relief, & if dissatisfied with their - 
decision, might then appeal to the quarter sessions, ° 


giving notice to the guardians. A valuation list 
for the parish was made by the overseers & finally 
settled by the assessment) commiftee under 
Valuation (Metropolis) Act, 1860 (c. 67), in which 
certain property occupied by applts. was newly 
assessed, but no notice was given to them by the 
overseers as required by sect. 9% Applts. appealed 
direct to the quarter sessions, proceeding as in an 
appeal against a poor rate under the General Act, 
Poor Retief Act, L744 (c. 8): Meld: the rate 
was still made under the local Act, though the 
valuation was to be in confomnity with the valua- 
tion list under Valuation (Metropolis) Act, JS 
(c. OF); & the proceeding not having been in 
conformity with the local Act, the quarter sessions 
had no jurisdiction. Quo: whether the valuation 
list was binding on applts..they not having had 
the notice required by Valuation (Metropolis) 
Act, 1869 (c¢. 07), 8. B- Reo. Mrppiesex Jd, 
(1872), 1. RL 7 Q. B. 658 5 ah nom. Ror. Mippiis- 
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notice of objection.)-—-Britisn EQUITABLE As- 
SURANCE Co. t. LONDON (Crry) Unton, No. 1572, 
ante. 

1654. ——~-6, ~Ry Valuation (Metropolis) 
Act, 1869 (c. 67), 8. 32, "Any ratepayer ... 
who may feel aggrieved by any decision of the 
assessment committer on an objection made before 
them to which he was a party... may appeal" 
to the quarter sessions :---Held : the making of an 
objection before the assexsment committer was 
a condition precedent to the right of appeal under 
this clause: but. although the sessions had noe 
juriadiction to hear the appeal, they had juriadic- 
tion to give resps. their costa. - WoODWELL rv. ST. 
BONE ake UNTon (L801), Ryde, Rat. App. (18d1- 
93) 07. 

1655. To vary previous order If court not 
differently constituted.) --A ct. of quarter sessions 
cannot, even during the same sessions, judicially 
vary a decision already given, unless the et. be 
composed of the same justices who have that 
decision ; although a ect. can adopt, by a ministerial 
order, a decision given by a ct. diferently eon- 
stituted. 

The assessment: sessions, on duly 7, ESS6, miaide 
an order allowing an appeal with costa, On July 
20, LSS6, the et, being differently constituted. tha 
assessment sessions varied the order of Fuly 7 hy 
directing that both parties to the appeal should 
bear their own costs: Held > the order of July 20 
must be quashed. - Root. GENERAL ASSKSHMENT 





| SeSASIONS LIL (ESS7), Ryde, Rat. App. (ESSé: 00) 


eo ome ee 


ee eee 


‘sensions against 


we oe ee 


SEX JJ., Hovsentiess Poor Society vr. St, LUKE, : 


MIDDLESEX (CHURCITWARDENS), 26 1. PT. 902 5 36 

J. P. 7273) sub nom. Rov. MippLesex JJ., Sr. 

LUKE (CHURCHWARDENS) ¢. HOUSELESS Poor 

Sociery, 20 W. BR, 774. 

Annotations :— Distd. Ror. Price & Wechuiond Vestry, Ka pn. 
Cole (1893), 62 L. J. M.C. 71. . Westminster Corpn. 
we. Army & Navy Auxiifary Co-op. Supply, (1802) 2 KR. ES, 
124 t,t. Kingston-upou-Hull Recorder, (1024) 2 WR. . 
630. 


1648. List made out of time.’ —It. 1. 
No. 1558, ante. 

1649. As to alteration of amount -- Whether 
limited to reduction asked for before assessment 
committee. —LAZENBY tv. ST. OLAVE’K UNION 
ASSESSMENT COMMITTEF (187%), Ryde, Rat. App. 
(1871-85) 221. 

1650. Alteration of totals... Sr. OLAVE'S, 
SOUTHWARK OVERSEERS vt. ST. QLAVER UNION 


INGALL, 





NT COMMITTEE (1881), Ryde, Rat. App. . Pera sy 


ASSEASME? 
(1871-85) 287. 

1651. Condition precedent—-Effect of jocal Act- - 
A n to J—R. v. MippLesex JJ., 
No. 1647, ante. 

1652. Ob n to decision — What amounts 
to—Application for adjournment./—-livam v. Sr. 
PANCRAS ASSESSMENT 
Rat. App. (1871-85) 364. 

1653. —--- ———- -—-— Failure to appear after 





ee me ee a ee 


me en ee ene 


268; S500. P. Jo. Psa. 

1656. To state case On question of law.: -- 
LAFONE ® ST. OLAVIES Uston, No. 1541, ante. 

1657. No power to ralse gross value.) -Woorn v, 
Str. Savioun'’s Union, No. 1670, poal, 

1658. Question of fact as to increase of value.; - 
Applts., who were the occupiers & owners of 
certain tramways in the dhorough of So. were 
inserted in on provisional fist at inercased grons 
& rateable values. They appealed to quarter 
hm general rate bauwseak upon the 
provisional dist, & stated & tendered evidence to 
prove that certain alterations in the tramwaya had 
not resulted in any increase of the carnings, & 
that ther: lid not) been before the oaversecre && 
the assessment committees any evidence of: any 
ineroiae in the value, & that therefore there wis 
no power to insert (hem in a provisional list at an 
increaamd value, & that the provisional list was 
null & void & the rate was bud: -Held: there 
waa no jurisdiction for quarter seasions fo hear the 
appeal, as the question which it was sought to 
raine war, not that there was no evidence of in- 
crease in value before the assessment committee, 
but that upon the facta which were before the 
assexsinent committer fheorm was no evidence upon 
which they ought to find that there had been an 
increase in the value. LONDON COUNTY COURCIL 
v. SHOREDITCH Bornovan Counein (IMTE), 106 
L. 7.515; 765. P. $86; 01. G. 1. 930, Konnt. 
& W. Rat. App. 288, D. ©. 


BE. Appeal lo Special Seasiona, 
See Valuation (Metropolis) Act, 1860 (c. 67), 


1669. Jurisdiction of sessions-- As to reduction 
of amount.---Whether limited to reduction asked for 


‘ before assessment committee.;. St. Gizonar, HAan- 
OVER SQUARE VratTry & OVERKSEERS v. ST. CHOROR, 
| SIANOVER SQUARE, ASKHESSMENT ComMITTEE (1576), 


Commrrrer (1884), Ryde, , 


Ryde, Rat. App. (1871~85) 157. 


1660. Effect of appeal —Whether appeal ites 
direct to quarter sessions.) — BELLAMY v. Sr. 
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éala: Sub-sect. 1, F'. & F. ; sub-sect. 2.) 


OLAVE’B UNION ASSESSMENT COMMITTEE (1885), 
Ryde, Rat. App. (1871-85) 401. 





F.. Coasts. 


1661. Jurisdiction of sessions to award costs— 
Excessive valuation—-No surveyor employed.|— 
KEent WATER WORKS Co. v. LEWISHAM UNION 
(LEE & KvTHAM) (1871), Ryde, Kat, App. (1871-85) 
69, 73. 

1662. ——-~ Appeal struck out.}]—In 1876 the 
assessment sessions dismissed an apnea subject 
to a specia) case to be stated at the option of applts. 
for the opinion of the Q. B. Div., & directed that 
applts., if successful in the Q. B. Div., should have 
their costs of the hearing at the sessions: if not, 
they should pay reaps. their costs. Continuances 
were entered till 1880, when the appeal was struck 
out. Applts. did not proceed with the. special 
case, & in 1881 they were ordered by the assess- 
ment sessions to pay respr. their costs of the 
hearing in 1876:—//eld: the appeal having been 
atruck out in 1880, the assessment sessions had 
no jurisdiction in 1881 to make an order as to the 
costs thereof.—Hopark & Sons v. PorLar UNION 
(1881), Ryde, Rat. App. (1886-90) 284, D.C. 

1663. - ---- Rating authority not appearing.| — 
An assessment committee, on an objection by a 
ratepayer, reduced the assessment objected to. 
The overseers who made the list appealed, & on the 
hearing of the appeal, the ratepayer not appearing, 
the ct. ordered the assessment committee, who 
appeared, but did not oppose, to pay the over- 
seers’ costs, not to exceed ten guineas. -- Sir. MARY 
MAGDALEN, BERMONDSEY OVERSEERS 1. ST. 


OLAVE'S UNION ASSESSMENT COMMITTER & DELAY , 


(1886), Ryde, Rat. App. (1886-90) 119. 

1664. - -- Appeal partially successful --Assess- 
ment of several hereditaments.'-—Applts. brought 
one appeal against the assessinent of seventeen 
separate hereditaments. At the hearing, the 
appeal as to four hereditaments was abandoned ; 


as to four others the assessments were confirmed 3 | 


us to the remaining nine the assessments were 
reduced :-~—-/feld:  applits. were entitled to the 
costes of the appeal.— St. Preren, WrstTMInsTer 
(DEAN & CHAPTER) ». Str. Georak’s Union 
ASSESSMENT COMMITTEE (1886), Ryde, Rat. App. 
(1886-90), 167. 

1665. ——-—- Appeal by assessment committee & 
rating authority---Appeal on same _ grounds.|-— 
Where the assesament. committee of one union 
successfully appealed against the totals in the 
valuation list of another union, & the overseers 
of a parish in the former union also appealed 
against the same fist, on the same grounds, the 
appeal of the overseers: was allowed without casts. 
—SrT. Many MAQpaLEN, BERMONDSEY OVERSEERS 
v. St. SAVIOUR'S UNION (1886), Ryde, Rat. App. 
(1886 -90) 178. 

1666. -—--—- Where no jurisdiction to hear appeal.] 
Se tv. St. Saviour's Union, No. 1654, 
ante. 

1667. ----—- Costs of proceedings before valuer.]-— 
Unless the parties agree how the costs of proceed- 
ings before a valuer shall be dealt with, the London 
quartor sessions have no power to deal with them, 
& have no jurisdiction to make an order as to 
costs other than the valuer's feces, & the costs of 
the proceedings before the sessions.—GRAND 
JUNCTION WATERWORKS Co. t. PADDINGTON, ETC. 
Unione (1902), Ryde & K. Rat. App. 67. 

1668. ——-- Assessment committee not appearing.: 
—B. applied to the London quarter sessions for 
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although the appeal was out of time by reason of 
Valuation (Metropolis) Act, 1869 (c. 67), s. 42. 
The Westminster assessment committee, with the 
consent of the city council, opposed the application, 
but leave was granted on applt. paying the costs 
of the application. The assessment committee 
did not obtain the consent of the city council to 
appear as resps. at the hearing of the appeal, & 
did not so appear. The appeal was allowed, «. 
costs were ordered to be paid by the assessment 
committee :—Held: quarter sessions had no 
power in the circumstances to make an order for 
costs against the assessment committee.—K. v. 
Lonpon JJ., Ex p. St. GEORGE’S, STRAND & 
WESTMINSTER UNIONS ASSESSMENT COMMITTEE & 
WESTMINSTER (City) Counci (1907), 97 L. T. 
247; 71JIJ. Pp. 322; 51. G. R. 704; 2 Konst. 
Rat. App. 587, D.C. 

1669. When costs refused—-Correct figures not 
given.|—-KENT WaTER Works Co. v. WOOLWICH 
UNION (CHARLTON) (1871), Ryde, Rat. App. 
(1871-85) 69, 73. 

1670. ----— Alteration of class obtained-—Fallure 
to obtain reduction.!-—-(1) Premises used partly as 


a manufactory, & partly as a warehouse should be 


entered in Class !1 of Sched. TL]. to Valuation 
(Metropolis) Act, 1860 (¢. 67). 

(2) Semble: in an appeal claiming a reduction 
of the assessment, the quarter sessions have no 
power to raise the gross value stated in the list. 

(3) Where applt. succeeded in obtaining an 
wteration of the class in which his property was 
entered, but failed to obtain a reduction of the 
assessment, quarter sessions allowed the appeal 
without costs.-—-Woop +. ST. SAVIOUR’s UNION 
(1891), Ryde, Rat. App. (1891-93) 51. 

1671, ——- ----- —---.|—-M1ppLE CLass DWELL- 
INGS (o., Ltn. v. St. GEORGE’S UNTON, No. 1621, 


ante, 


1672. What costs allowed--Shorthand notes. |— 
MIDLAND Ry. Co. v. ST. PANCRAS ASSESSMENT 
COMMITTEE (1881), Ryde, Rat. App. (1871-85) 
268, 331. 

1673. ——— -----.]— LONDON & SOUTH WESTERN 
Ry. Co. +. WanpswortH & CLAPHAM UNION 
ASSESSMENT COMMITTEE (1881), Ryde, Rat. App. 
(1871-85), 257, 331. 

1674. Preparing diagrams.|—(1) Where 
appeals in several unions were heard together, & 
cach assessment committee was separately repre- 
sented, the ct. refused to allow the fees of more 
than two counsel to one assessment. committee. 

(2) The cost of preparing diagrams was specially 
allowed for.-—-SoutTHn METROPOLITAN Gas Co. rv. 
WooLWIcH UNION, ETC. ASSESSMENT COMMITTEES 
(No. 2) (1907), 1 Konst. Rat. App. (1904-08) 68. 

1675. ---—— Counsel—Appeals in several unions 
heard together.) ~ SovTit METROPOLITAN Gas Co. 
vr Woorwich UNtox, ETc. ASSESSMENT CoOM- 
MITTEES (NO, 2), No. 16074, ante. 

1676. Jurisdiction of arbitrator as to costs.|— 
LoNpDON & SoutTH WESTERN Ry. Co. vt. Wanpns- 
worTH & CLAPHAM UNION ASSESSMENT COoM- 
MITTEE (1881), Ryde, Rat. App. (1871-85) 257. 





Sun-SECT. 2.— APPEAL AGAINST RATE. 
See Valuation (Metropolis) Act, 1869 (c. 67), 8. 45. 
1677. Right to ap to quarter sessions— With- 
out objecting to valuation list—Claim for partial 
exemption./—-Prior to London Government Act, 
1899 (c. 14). the district of Woolwich was subject 
as to rating to Public Health Act, 1875 (c. 55), & 


leave to enter an appeal against a valuation list, | general district rates therein were made under 
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sect. 211 of that Act, under which the occupiers of 
land covered with water were assessed to genera] 
district rates at one-fourth only of the net annual 
value of such lands. The Londen Government. 
Act, 1899 (c. 14), in sect. 19 (1), provided that a 
scheme under the Act should provide for placing 
Woolwich under the general law applying to 
metropolitan boroughs. & for the repeal of the 
application thereto of the Public Health Acts; & 
in sect. 10 (1), that a scheme under the Act should 
make provision _for protecting the interests of 
owners & occupiers of any hereditament exempt 
from any rate, or liable to be assessed thereto ata 
less amount than other hereditaments; & a 
scheme was made & confirmed accordingly. The 
owners & occupiers of certain lands in Woolwich, 
part of which was land covered with water, & was, 
as Buch, prior to the Act. of 1899, assessed at one- 
fourth of its net annual value only, were in 1900 
assessed in one assessment for the whole heredita- 
ment, & in 1901 were rated to the full amount of 
the rate. They appealed to quarter sessions against 
the rate without having made any objection before 
the assessment committee against the valuation 
list’ as to the description of the hereditaments 
appearing thercin, & without having asked four a 
division of the property, so as to show the part 
which was exempt :-— Afeld: the oceupiers were 
entitled to appeal to quarter sessions against the 
rate without having first objected before the 
assessment. committees against the valuation list 
that the hereditaments ought to have been divided. 


—Lonxpon & Inpra Docks Co. ot. Woontwtcn 
Borovan, (Wee] 1 KR. OB. 750. Tid. J. KR. OB. 
3Ot; SOU. TT. 6195 66 OF. DP. ists oO OW. h. 
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sy . 46 Sol. Jo. 8320; Ryde & K. Rat. App. 260, 
Annotation :—Refd. Port of London Authority ¢. Woolwich 

Corpn., {1924} A.C. 936. 

1678. Ground of appeal--Omission to serve 
notice of increase of assessment.)-- ‘The overseers 
had omitted to serve upon a ratepayer the notice 
of increase of assessment required by Valuation 
(Metropolis) Act, E860 (©. O87) so oH (1) An 
increased assessment was however inserted in the 
quinquennial valuation fist, & a rate was made in 
conformity with the list. Phe ratepayer did nat 
pay the full amount of the rate, but tendered the 
amount that would have been due from him if the 
rate had been made upon the previous quinquennial 
list. The magistrate refused to issne a distress 
warrant :---2leld:) the objection to the rate on 
account of the omission to serve the notice under 
sect. 2 was one which, if valid, could have been 
taken on an appeal against the rate. & could nof 
be raised in answer to an application for a distress 
warrant. The magistrate was wrong in refusing 
the warrant. WEeTMINSTER Conpn. tv. AKMY & 
NAVY AUXIMARY CO-OPERATIVE Supphy, DTp., 
plgo212 KL B.S: Tb. dK. Bt STOP. 
783 OOP. 7293 SOW. RL OSD; dO Sob Toa. d0 | 
Ryde & K. Rat. App. 2k8, DLC, 
Annotations :- Red. Beeson or. Derby Corpn. CUVad), 3 

2 1 6245 Perey ce. Hall (ive, BOLE. a0 Wohen- 

manic. Clark, (UNG) PR. 88. Rerhaw, Loca e, 

Stockport: Overseers, [h020) 2 KR. Pai. 

1679. Appeal by Common Council of City of 
London-- Against precept by London County 
Council-- To what sessions appeal lies. - RR. v. 
Lonpon County JBI or. Losxpon (Cipry) a. 
No. POPE, cate, 


RATIFICATION. 


See Acency : Compantes; Contract, Corrorations . Husnanp anb Wire) PNFANTS AND 
fet! » b rg¢nge 
CHILDREN ; ParRTNERSHIP; Purntic AUTHORITIES, BODrES, AND OFFICERS 5 AND PARTICULAR 


TITLES passim. 


RATIO DECIDENDI. 


See JUDGMENTS AND ORDERS, 


RATIONE TENURA. 


See Hiahways, STREETS, AND Briverks, SEWERS AND Drains. 
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Part |.-—In General. 


Stor. 1.—-LAND. 
See Law of Property Aet, 1W25 (6. 20), 5. 200 (iy), 
1. What may be included -Space usque ad 
coelum - & soll to centre of earth. -—-Hitf.. the 
owner of two contiguous houses in the city of 
London, sold one to defts., by a conveyance which 
correctly marked out the ground site of the house 
conveyed. One of the first floor rooms in’ the 
house retained by pltf. projected over the site, 


the vertical column of airover somuch of the room 
asoverhung defts.’ site belonged, not to pitf., but. 
to defts. 

The ordinary mide of Jaw ss, that whoever has 
got the sohon, whoever has pot the site. is the 
owner of everything up to the sky & down to the 
eentre of the earth (JAMES, V.-C.).- Conmuerr 4, 
Hinn (1870), 1. Ro ® Eq. 6715 39 0. 0. Ch. 0175 
22 1. T. 263. 
atantations: Apld. Laybourn cr. Gridley, (1892) 2 Ch, a3. 

. Newton c. Haggin« (1906), 50 Sol. Jo. UIT. 

Bone eee eee! According to the 
ordinary menning of the word land must be that 
in respect of which you have a right from the 
centre of the carth to the heaven above (Fry, J). —- 
Re Merrorouitayx District Ry. Co. & Coss (1880), 
13 Ch. D. 607; 19 EL. J. Ch. 277; 42 LT. 73; 
44 J.P. 303; 28 W. R. 685, C. A. 

Annotations :---Reld. 


PART L, SECT. 1. 
11. What may be included — Sparr 


, aise PARKA, 


Mentd. biuescoberr ir. Cook UPS&tD, S Qo. Pn t62 Ate 
Hilsagius A&A iteltonaa'’s Contract (ies2), 2b Oho In a: 
Ware sr. DL. HAS OO By. (EBAY GS $2. eb PO ate 


Siadth & Stott (Bas), 284. DD. Poet ns ae L.& YY, Ky. 

& Derby's Contract (vas), POO nT. 4. 

3. Bulldings., - 4. Jets on garden round 
for years, A the lessee demises part of the term to 
an under-tenant, who builds ont. By aw grant 
of the garden ground, (he buildings (hereon will 
Benron rm. Brown (1625), Cro, Jae, 


‘Oia; P adh, TW BL WR. ot, 
& was supported by the other house: —Held : | O45 Dakin. 1M sa be Wt. att 


. - Phe declaration inoan action 


under | & 2 Viet. ¢. 45. 8. 6M, alleged that the 


deputy gaveller awarded that the amount of com. 


rene eee 


oe ee 


—_ 


—s 


Mid. Ity. r. Wright, (1901) 1 Ch. 738. | 


then :--- eld: deft 
l af the soil, wae en 
' to all above It & the diminution ln his 


. 


titled 


wnsation for surface damage done to the inclosed 
as of pltfs.. by Che working of a gale therein or 
thervon by deft., was £00. The plea set out the 
award, by which the deputy gaveller, after reciting 
that application had been made to hum to deter- 
mine the compensation for surface damage to 
lands & buildings of pitfa., alleged ty be tneloned 
lands, awarded that the amount of compousation 
for surface damage to the lands & buildings, by 
reason of the working therean & thereunder by 
deft., was £60; but whether the Lends & buildings 
were inclosed lands within the statute he made no 
award :—~ Held: as the word “lands '’ com- 
prehended buildings, the declaration was good, 
although if appeared by the award that the com- 
pensation was in respect of the land & buildings. — 


being the owner . 


although only slightly affixed tu thao 
prima facie 


land, will bewome a part of the realty 
ile the cironistausco are such as 


, arth.) | Tighta by reason of the beams did not | to show that It was intended ty con- 
ee tessa tet ees ‘y el Angina «yond the protrusten of the | tinne a chattel.- Heaven Leesan Go., 
& deft. crorted s building which over- | beams themecives.— Haxchon BiaMji LT. or. Sank aTCHRWAN | ORN EMAL 
hung thoes beams. A question having -- ABDULaBHAl Miruamnar (1005), Thuwm Cours., Lro., He MoLomMon 
scien as ta bearms gave ; I. L. K. 26 Bom. 625. IND. ) KFarrare, j1922) 3 W. W. Tt. 1061; 
pitt. a right to the column of air fh ont j 34. -—— Buildings.) A bvailding, 70. L. i. 609. + CAN, 
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ALLAWAY Vv. WAGSTAFF (1859), 4 If. & N. 307; 

29 L. J. Ex. 61; 157 B. lt. 857. 

5. Cellar.)-— A demise of premises 
in Westminster late in the occupation of A. 
particularly describing them, part of which was 
a yard, does not pass a cellar situate under that 
yard which was then in the occupation of B., 
another tenant of the lessor; & the lessor, in an 
ejectment brought to recover the cellar, is not 
estopped by his deed from going into evidence, to 
show that the cellar was not intended to be 
demised. 

Prima facie in deed the property in the cellar 
would pass by the demise, but that might be 
regulated & explained by circumstances (AsH- 
HURST, J.). 

Where there is a conveyance in gencral terms of 
all that acre called Blackacre, everything which 
belongs to Blackacre passes with it (BULLER, J.).— 
Dox d. FREELAND v. Burr (1787), 1 Tern Rep. 
701; 90. R. 1330. 

Annotations ;—Distd. Whittington oo. Corder (1852), 20 
1. T. O08. 175s Martyr v. Lawrence (1864), 2 De G. J. & 
Sin. 264. » Devonshire ». Pattinson (1887), 20 
Q. B. 1). 263; Thomas v. Owen (1487), 20 Q. B.D. 2Z5. 
6, -—— —-—— --—-.] --B. was the owner of two 

houses & demised one to (. Tle afterwards 

found a subterrancan chamber extending under 
both houses. He converted this into a cellar for 
his own use. He then mortgaged both houses to 

Ki. & G. with power of sale. Default was made 

& the mtges. sold. ©. bought the house leased to 

him & described as being in “his occupation” 

& opened a way into the cellar, & partitioned off 

809 much as was under his house. ‘The mtgees. 

denied his right but he refused completion unless 

ho had this part of the cellar as being in his occupa- 
tion under his Jease. Mtgees. filed a claim for 
specific performance; but the ct. dismissed it, 
holding that occupation under a lease means 
occupation of all that passes under the Jease, 
whether in actual enjoyment or not & whether 
known or not to exist at the time of the lease.— 

WHITTINGTON v. Corp (1852), 20 1. "T. O. 8. 

1753 16 Jur. 10345 1 W. 2. 380. 

7. -——-— ---—- Rectory.) —-It is to be remem- 
bered that the word ‘land, which is alone used 
in the Statute of Westminster I], had always 
been construed to include tenements, & that by 
Stat. Frauds it is almost in terms defined by the 
leglalature as including lands, tenements, rectories, 
tithes, rents, & hereditaments, the very words 
used in this sect. (TcrNnen, L..).-—~TAWKING ¢. 
GATHERCOLE (1855), 6 De GM. & G.13 3 hg. Rep. 
$48; 24 8.5. Ch. 882; 241. 9%. O08. 28h; 19 
J.P. 1155 1 Jur N.S. 4815 3 WLR. 10d: 43 
H.R. 1120, 1. J. 
ainnotations :---Mentd. Johnson ¢. Holdsworth (1850), 1 

Min. N.S. 1003 Bates e. Brothers (1854), 3 Sin. & GQ. 500: 

Watts er. Porter (1864), 3 BE. & 1.743 5 Arnold v. Gravesend 

Corpn., Pallistor ¢. Same (1856), 25 L. J. Ch. 776: Parry 

v. Jonos (1356), 10. HON. 8. 339; Caper. Doherty (1858), 

2 De G. & J. 614; Burder vr. O'Neill (1863), 2 New Rep. 

53.3 Re Poland (1866), 35 L. J. Hey. 19; Ae Cambrian 

Ny.’s Scheme (1867), 3 Ch. App: 280. n.; Norwich (Bp.) 

t. Poarse (1868), L. R. 8 A. & K. 8813) Retoley ve. Carter 


1869), 4 Ch. App. 230; Garnott rr. Bradley (1878), 3 
p. Cas. 044: Re Meredith, Zr 








| 
t 


Seed 


% Chick (879), 12 | 


Oh. D. 731; Bradlaugh v. Clarke (1883), 8 App. Cas. 354; | 


soward ¢. ‘The Vora Crus (1884), 10 App. Cas, 59; MoBean | says, °° 





8i. -~-- -—--- sf Mala das portion b. ———-— Land 
He adjaining buildings.|--PoTm™ tv. —-A 

JIVINE (1989), 16 A. H. 191.—CAN. 

Oi. RKeerything belonging 


to the 
land.]—-ANDREWs ¢. BROWN (1909), 19 CAN. 
Man. L. K, 4.—CAN, 

a Aerretion.]—— Dor ad. Meo- 
DonaLp «¢. Copoura Harrovur Co. 


covered with water.) | 
grant of land will carry land | 
covered with water. Hoes r. VILLAGE | 
oF PORTSMOUTH (1866), 17 C. P. 195.— 


©. ~-— Things annered to land.}— 343 
In the absence of any context to the 
contrary the word land incl 
happens to be annexed to it. —STILLEK 


REAL PROPERTY AND CHATTELS REAL. 


G Py hairdo. Tunbridge Wells Corpn 
Ch. 1; v. Tun - 
867: Eastman Photographic Materials Co. v. Comp- 
troller-General of Patents, Designs & Trade Mks., [1898 
A. C. 571; ham ni ier ve. B mn Cana 
Navigations (1905), 21 T. L. R. 548; R. v. West Riding 
of Yorkshire County Council, (1906) 2 K. B. 676; Porth- 
cawl U. C. v. Bro 17} 1 Ch. 534; Banbury v. 
Bank of Montreal, (1918] A. C. 626 ; Re Plymouth Corpn. 

8} 2 Ch. A.-G. te. Brown, 11920) 1 
K. B. 773; Nicolle v. Nicolle, {1922} 1 A. C. 284; 
Jthondda’s Claim, (1922) 2 A. C. 339 ; Woodifield v. Bond, 
[1922] 2 Ch. 40. 


0 Ch. D. 620; Ke Leavesley, (1891] 2 
Pant (1894) 2 Q. B. 


8. —_—- ——— Overhanging portion of adjoin- 
ing buildings.]—A portion of premises as occupied 
overhanging adjoining premises. The owner in 
fee of both premises demised them as occupied to 
separate persons. He subsequently conveyed the 
overhung premises by reference to a ground floor 
plan, subject to the lease of those premises, but 
not expressly subject to the lease of the over- 
hanging premises :—Held: the overhanging part 
of the adjoining premises passed by the conveyance. 
—LAYBOURN v. GRIDLEY, [1892] 2 Ch. 53; 61 
L. J. Ch. 352; 40 W. RB. 4743; 36 Sol. Jo. 363, 
Annotation :—Consd. Mitchell v. Mosley, (1914) 1 Ch, 438. 

9. ——— Everything belonging to the land.j|— 
Dor d. Freenanp v. Burt, No. 5, ante. 


----- Advowson.]—Sce ECCLESIASTICAL LAw, 
Vol. X1X., p. 380, Nos. 2026, 2027. 

10. ~-—- Tithes.|—HAWKINS v. GATHERCOLE, 
No. 7, ante. 

11. —---— Rent.! — HAWKINS v. GATHERCOLE, 


No. 7, ante. ; 
Grant or lease of trees.) —Sce AGRICULTURE, Vol. 
II., p. 95, Nos. 752-759. 
Under Lands Clauses Acts.|-—See COMPULSORY 
PURCHASE OF LAND, Vol. XI., pp. 106, 107, 
Nos. 30-39. 


Sect. 2.—TENEMENTS. 

12. Property that ‘‘ may be holden.’’}-——(1) A 
grant of ‘' warren ’’ may pass the soil; it may pass 
nothing but a franchise to be exercised over the 
soil. ‘The phrase ‘a warren of conics "’ will only 
ass the franchise. <A right of entering within the 
limite of a warren to kill rabbits may be properly 
described as a ‘‘ tenement.” The Duchy of Corn- 
wall was in the possession both of the soil of a 
manor & of a warren of conies cxisting over 
certain parts of the manor. In Mar. 1799, the 
Duchy granted a lease to P. in which the subjects 
granted were thus described: ‘* All that piece or 
parcel of woodland situate in B., ctc., & all that 
close called, etc., & all that warren of conics, with 
all & singular the rights, members, & appurtenances 
whatsocver in B., ete., aforesaid ; & that lodge or 
house thereupon built, etc., & also all that warren 
of conics, with all & singular the rights, members, 
& appurtenances whatsoever in R., etc., both 
of which said warren of conies are called or known 
by the name of B. warren, & do extend themselves 
in & over the wastes or moors of B. F. 8. & A.” 
etc. ---Held : these words did not carry the soil, 
but only a right to the conies, & whatever was 
fairly incident to, or necessary for, the preserving 
& making profit of them. 

(2) The word ‘tenements "’ . . . as Blackstone 
though in its vulgar acceptation it is only 


¢. DerBban CoRpn, (1918), 39 N. L. lt. 
350.—8. AF. 


sth the weenie of the teria land <? 
W the mean rt) ‘ 
GORE ¢. M'DERMOTT (1867), 13 W. Re 
. sOAnterest. capable of bei 
inkerited.|— Re MELVILLE (1886), 11 


udes what 
| QO. K. 686.— CAN. 


Part I.-—-IN GENERAL. 


Sppned to a . ore buildings, yet in its 

original, proper & Icgal sense, it signifies every- 

thing that may be holden ”’ (Lorp CHELMSFORD ae 

BEAUCHAMP (EARL) v. WINN (1873), L. R. 6 H. L. 

ae ; oe oe 1s H.L. 
nv 48 1) » Rob r, § 

11 Ch. D.. DOR eRe. pulcer Singh 
Sinclair (1881), 6 APP. Cas. 181; Bettyes rv. Maynani 

Wiltiue 6. Senden Cae r. Isaacs, {1891} 1Q. B. 417; 

Nuneaton Corpn. (1913), 108'L. tT. 986, 6 Stanley 

13. -——-.]|—I think the vulgar meaning of the 
word which existed in Blackstone's days still 
remains, & that common people, not lawyers, use 
the word ‘“‘ tenement ’’ when they mean to speak 
of a dwelling house or building of that character 
(CoTTon, L..J.).—DAsHWooD tr. AYLEN (1885), 16 
Q. B. 1D. 295; Colt. 486; 65 LJ. Q. B. &: 58 
1. T. 5883 505. 2P.182 5 34W. R58; 2 TI. RR. 
51,0. A. 

Annotations :—Refd. Mintfle vr. Banger (1885), 55 L. J. Q. B. 
10. Mentd. Plant r. Potts, [1891] 1 Q. B. 256; Soutter tv. 
Roderick, [1896] 1 Q. B. 91. 

14. Rights issuing out of land.}--—-A. & B. being 
seised in fee of certain) premises, demised & 
granted to deft. for twenty-one years determinable 
on twelve months’ notice by deft. to quit, licence 





ee et nm me 


ee nee te 


to dig for clay in such part of the estate as was , 


delineated upon a map thereto annexed, to cleanse, 
make merchantable, carry away & dispose thereof, 
& to erect: such sheds & buildings as werv necessary 
within the limits defined on the map for the 
effectual working of the clay. Deft. covenanted 


able compensation for all inclosed lands within 
the limit which he might destroy or injure, the 
amount to be ascertained in case of difference by 


keep such buildings, ete..in repair. Deft. entered 
& worked in & upon the premises aceording)y until 
& after May, 1855, when A. & OB. granted & con- 
veyed the premises delineated on the map to pitf.. 
his heirs & assigns for ever. Deft.'s interest 
afterwards became determined by a notice to quit. 
Pltf. brought this action against deft. on the 
covenants. Breach of the second covenant, that 
deft. did not keep the works. ete..in repair, but 
after pltf. became seised A until the end of the 
term permitted them to be out of repair. Tt wir 
proved, as to the first breach, that deft. has mjured 

art of the inclosed land before the conveyance 
of the land to pitf. 
breach, that after the conveyance to pitf., certain 


It was proved, as to the second: 


pits & levels were out of repair, & so left at the end. 


of the term: --Held > upon the evidence, the pits, 
levels, ete., were works within the meaning of the 
covenant ; pltf. could have transferred to him the 
covenant upon which the breaches are assigned ; 
the rights to dig for & carry away the clay, erect 
buildings, etc., is an incorporcal hereditament 
capable of being inherited ; in truth a" tenement " 
within Lord Coke's definition, The aasiguunent or 
conveyance of the land to pitf. during the existence 
of the term in the incorporeal tenement was an 
assignment of the reversion within 32 [fen. &, 
c. 34, & by that statute deft. was under the cir- 
cumstances, liable to this action. 
The right granted by the indenture, on which 
the action is brought, is, a right to dig for & carry 
away china clay, & to erect buildings & works inci- 
dental thereto upon certain defined land. . . . It. 


is, in truth, a tenement within the definition of Annotations :~~Mentéd 


Lord Coke in the Ist Institute, 20a, who says * that 
the word tenement includeth not only corporate 
inheritance, but also inheritances issuing out of 
them, or concerning or annexed to or exercise: 
able within them, as rent, estovers, common or 
other profits whatever granted out of land 


J.-—-VOL. ZKXXVIIT. 
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(MARTIN, B.).--Martyn ¢. WILLIAMS (1857), 1l 
H. & N, 817; 260. J. Ex. 117; 28 Lb. T. OO. &, 
yee W.R. we 156 E.R. 1430. 

Annotations :--- : t ~N. EK. Ry. ‘h. 
674. Menta. Norvat Tarene RbskC a Now ton auc 
Dene nee A Ne Tier hed B. 200; Indermaur vr. 
15.- - .)- The interest conferred upon the 

railway co.—-namely, a wayleave over land of the 

grantor with the right to make a railway thereover 

& with the other powers given to them ~ is iu my 

judgment an “ incorporeal hereditament, a pro- 

perty, & an catate capable of being inherited by 
the heir,” if granted to an individual, " & of being 
assigned toa purchaser.’ It isa tenement within 
the definition of Lord Coke, being an inheritance 

concerning or annexed to or exercisable within a 

corporate inheritance (BYRNE, J.).-- Hastinas 

(LORD) v. NORTH EASTERN Ry. Co., [1808] 2 Ch, 

O74; OF EL. I.Ch. 5005 78 LLM sles U3 02 86: 

47 W. KR. 50; 14 TT) E.R. 5055 affd. aeub nom. 

NortTIO Eastern Ry, Co. or. TAsbinas, [1900] 

ALC. 200, H.-L. 

Annotations :-- Mentd. Brown v. Poto, fraea) 2 Q. B, 643; 
AoG. r. Tatuwoerth EH. O. (HOE, 83 bn. TS bas) Van 
Diemenu’s Land Co. 9. ‘Table Capo Marfne Board, [1906 
A.C. 923 Eckenley rr. Who Gaal & [ron Co. (1910), 10 
L. ‘Tl. 264; Hong Kong & China Gas Co. e. Qlen (1994), 
10 LL. T. 858s) Watehbam e. Kast Africa Protectorate, 
prVayy aA. CL aaa, 

16. Dwelling-house., A pauper in Nov. 1827, 
took a dwelling-house of A., at an annual rent. of 
£6 100. In May, T&28, he took of 0, a building 


; : : : ‘used as a shed situate in the same parish, but. 
with A. & B., their heirs & assigns, to pay reason: | I ; 


entirely separated & distinct. from the anaes 
house, at an annualrent of £5.00 He occupied beth, 


& duly paid the rents, until Sept. 1830: Held: 


: : ihe thereby gained a settlement by renting a tene- 
two arbitrators or an umpire, also that deft. would | eg ‘ B 


ment under House Tax Act, 1825 (¢. 7). 

The word ‘tenement " means anything which 
one man halds of another: & it may consiat of 
several parts not contiguous to one another & 
hired af different times (LITTLEDALK, J.p  Reor. 
tr. TADCASTER (INHAITANTS) (1840), 4 Th. & Ad. 
TUS3 TP New, A M. WK, B. 4605 DT New. & M. MYO. 
Hs; 21 MC. 635 TOK. 1 go, 

Annotations  Refd. Kor. Hanbury (18346), 1 Ad. & BE 136; 
Hor. Caverwall (i53%), 3 5. 0. €84 5 Cindaby ve. Darrow 
Uis44), 7 Man. & G@. 2t. Menta. Hor, Gosforth (1884), 1 
Ad. & Et 224. 

17. ‘ A dease contained a demlae of 
three houses & oa field to BB. for a term of ninety- 
nine seark, who covenanted ° well & sufficiently 
to repair, sustain & heep the tenements or dwelling- 
houses. field or plot of ground A&A premises, & every 
pact thereof, an well in houses, buildings, walln, 


J hedges, ditches, fences & yates, an in all other 


needful & necessary a are jionm whatsoever, when 
& po often as occasion shall require during the tern, 
& at the end or other determination thereof the 
remines, 8O Well A sufficiently repaired, into the 
banda & possession of the lessors peaceably to 
leave & yield up.” B. granted an underilease of 
the ficid to one (., who granted underleases to 
several peraons whe erected houses in the Bela: 

Held: the covenant to repair contained in the lease 

to 1. did not. extend to the houses erected during 

the term in the fleld. 

The word ° tenement "ins obviously used as 
xvnonymous with ' dwelling-house " (Biram- 
WELL, B.).-- CORNISH ot. CLEIFE (1864), 3. & (C. 
4446 : 341. J. Ex. 1M; Hd. T. 100 ‘ 205. PR, 167 ; 
1Jur. N.S. 181; 13 W. 1. 389; 150 EF. RK. 605. 

; » Hudson co. Willan (1678), 39.1. T. 
632; Sunderland Orphan Asylum c. Hiver Wear Comr. 
Na 106 L. T. 248: MPield ec. Curnick, (1926) 2 K. B. 

Be 

18. —--., -Breauvcnamp (Kari) r. WINN, No. 
12, anfe. 

19. -—----.\—-DasHWOOD v. AYLEA, No. 13, ante. 


UU 
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20. -- -- Forming part of larger building.j|— 
A “tenement ’’ means, I think, a separate house. 
In “ Tomlin’s Dictionary” it is stated ‘ tene- 
ment signifies properly a house or homestead, but 
more largely it comprehends not only houses but 
corporeal inheritances, which are holden of another, 
& all inheritances issuing out of or exercisable 
with the same.’ It is obvious that its second 
meaning cannot be the one intended [in Customs 
& Inland Revenue Act, 1878 (c. 15), 8. 13). It 
must therefore mean what is in law a_ house, 
although it is in fact part of a house, of which 
an illustration is given in van & Finch’s Case 
(1638), Cro. Car. 473, in the time of Charles 1. 
where a tenement was held in law to be a house 
although it was really a set of chambers in a house 
in the Temple (JEssSKL, M.HR.). - YORKSHIRE IN- 
BURANCE Co. v. CLAYTON (1881), 8 Q. B. 1). 421; 
51 1. J. Q. B. 823; 45 4. T. 697; 30 W. Rh. 174; 
7 Tax Cas. 479, C. A. 

Annotationa :-—-Consd, Chapman v. Royal Bank of Scotland 
(1881), 7 Q. B.D. 136. Apid. QGorke v. Brimns (1883), 48 
J.P. 376; Clerk ». British Linen Co. (1885), 49 J. 1. 825. 

Consd. Grant. v. Langston, 11800) A. C. 383; Farmer pr. 
Cotton’s Trustees, (1015) A. C. 922. d. Saunders vr. 
St. Mary, Lambeth (1891), Ryde, Rat. App. (1891-93) 1; 
Hoddinott v. Home & Colonial Stores, (1896) 1 Q. B. 169; 
London & Westminster Bank vr. Smith (1901), 85 L. T. 
747; Hillman ». Ankorson (1906), 95 L. I’. 452: Wertorn 
®. Kensington Asamt. Com. (1907), 2 Konst. Rat. App. 589. 
21. sey] A banking co. was the owner 

of a building the basement & ground floor of which 

they themselves occupied for the purposes of a 

bank. The first) & second floors they let. to solrs. 

under a lease restricting to business purposes during 
business hours the use of the rooms so let. The 
third & fourth floors were occupied as residences 
by the bank manager & a caretaker employed by 
the co. There was a staircase having an entrance 
to the street by which access was obtained to the 
first & upper floors, There was also a door lead- 
ing from the part used as a bank on the ground 
floor to the #taircase. This door was kept locked, 
but the manager was provided with a key go that. 
at any time by day or night he could pass to & 
fro between his residence at the top & the bank 

remises without going outside the building ; — 
leld: the rooms let. to solrs, did not come within 
the exemption in Customs & Inland Revenue Act, 

1878 (c. 16), 8. 1% (1), in favour of a house “ divided 

into & let in different tenements "5 in view of the 

internal communication made for the use of the 
bank manager, the part of the house used for the 
purposes of a bank was not such a “ tenement.” 

within Customs & Inland Revenue Act, 1878 

{c. 15), 8. 13 (2), as to come within the exemption 

there created.---LONDON & WESTMINSTER BANK, 

Lrp. v. Samira (1001), 85 1.1. 7475 665. PL 183 

18 T. lL. R. 13883) 4 Tax Cas. 503, (. AL; affd. 

(1002), 87 1. T. 244, HW. LL. 

Annotations :—-Redd. Browne tv. Furtado (1902), 67 JDP. 93 
Llawin ¢. Newnes, Same eo. Warne (1904), vO TL. T. 160; 
Knight v. Manley (1005) 98 LL. T. 506; Hillman rv. 
Aukerson (1806), 95 LL. TT. 452: Foster e. Athenwum 
Newsroom & Library, Liverpool Proprietors (1907), 97 
LL. Tb. O98: Farmer eo. Cotton's Truatoos, (TOTS) A. CL 882: 
Hedford Oollege rr. Guest, ree 2K. iB. 23t. Mentd. 
Weastminater School ve. Reith, (1915) A.C. 949: Paul e. 


Godulphin & Latymer Girls’ School, Qodolphin & Latymer 
Qinls’ School vp. Paul (1919), 7 Tax Caa, 181, 


22. Cellars.|—-A meaning may be given to the 
word “tenements "’ by construing it as applying 
to cellars (PoLLock, C.B.).-- LYNDON v. STAND- 
BRIDGE (1857), 2 1, & N. 45; 2001, J. Ex. 386; 
20 L. T. O.S. TIL; 21.5. BP. 3827; 5 W. RR. 590; 
167 #. R. 10, 

A Mentd 


ewes os ME 


naolationa :—- « London & Provincial Laundry Co. 
¢. Willeaden L. B. hitb Q. B. 3715 Re Layand, Layard 
e, Reamborough (1016), 85 L. J. Ch. 403, 


23. Portable theatre.|——Metropolitan Police Act, 


ee ene RR ee et ee te are mat Su Pa rer 


ean tee am et ten ee ne 
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1839 (c. 47), s. 46, empowers the police to enter 
into ‘ any house or room kept or used for e 
plays or dramatic entertainments, in which ad- 
mission is obtained by payment of money, & 
which is not a licenced theatre,’”’ & imposes a 
penalty on every person ‘ keeping, using, or know- 
ingly letting any house, or other tenement, for 
the purpose of being used as an unlicenced theatre,” 
& also on every person performing, or being therein, 
without lawful excuse, & the sect. also provides 
that a conviction under that Act shall not exempt 
‘‘ the owner, keeper, or manager of any such house, 
room or tenement ”’ from any penalty for keeping 
a disorderly house :—Held: a portable booth used 
by strolling players is not a tenement within this 
sect.—FREDERICKS v. HOWIE (1862), 1 H. & C. 381 ; 
315.5. M.C. 249; 6L. T. 544; 263. P. 824; 8 
Jur. N.S. 750; 10 W. R. 796. 


Annotation -—Refd. Farmer v. Cotton's Trustees, [1915] 
A. C. 922. 
Vol. 


Advowson.|—See FEccLEsIAstTicaL Law, 
XIX., p. 380, Nos. 2020-2024. 

Tithes.|—See EccLestasticat Law, Vol. XIX., 
pp. 477, 478, Nos. 3355-3359. 

; ane Common.) —ANON. (1432), Y. B. 11 Hen. 6, 
QO. £4. 
Annotitions :-—Refd. Ascough's Case (1611), 8 Co. Rep. 

134 a; Spooner vv. Day & Mason (1636), Cro. Car. 432. 
. Harford v. Gray (15945), Cro. Eliz. 368; Webb's 
Case (1608), 8 Co. Rep. 44 b. 

25. ~4|—BEAUCHAMP (KARL) v. WINN, No. 
12, ante. 

26. Pipes & works of water authority.| —By 
an Act for clearing, lighting, watching, & regulating 
the streets of a township, the comrs. were authorised 
to ascertain the sum to be raised by rates or assess- 
ments on the several inhabitants of the township, 
& to raise such sums from time to time by rate or 
assessment upon the tenants & occupiers of all 
messuages, houses, warehouses, shops, cellars, 
vaults, stables, coachhouses, brewhouses, & other 
buildings, gardens or garden ground, & other 
tenements, in the township. By another clause, 
the occupier of any messuage, dwelling-house, or 
warehouse, or other building, or of any other tene- 
ment of the yearly value of £30 within the township, 
was appointed a comr.: - eld: under this Act, 
the trunks & pipes, works & other apparatus of a 
water co., for the supply of the town with water, 
did not constitute a tenement within the meaning 
of the Act, & therefore, the co. were not liable to be 
taxed in respect of such property.—R. rr. Man- 
CHESTER & SALFORD WATER WorkKS Co. (1823), 1 
B. & C. 630; 5 Dow. & Ry. K. B. 203 1 Dow. & 
Ry. M.C. 470; 107 BR. 232. 

Annotations :—Folld. Rov. Mosles (1823), 3 Dow. & Ry. K. B. 

: Distd. Ht. ¢. Shrewsbury Paving Trustees (1832), 3 

Consd. Colebrooke v. Tickell (1836), 4 
Ad. & El. 916, . Kast London Waterworks Co. r. 
Mile-end Old Town Trustees (1851), 17 Q. B. 512. ‘ 

Lyndon tv. Standbridgy (1857), 2H. & N. 45. Distd. New 

River Co. c. St. Pancras Vestry (1880), 45 J. P. 75. Refd. 

R. oe. Leeda & Liverpool Canal Co. (1838), 7 Ad. & El. 671 ; 

Rh. t. Kast London Waterworks Co. (1852), 18 Q. B. 705. 

27. ——~—.|—-By an Act for lighting & improv- 
ing a district, rates for all the purposes of the Act 
were to be laid upon every person & persons who 
should ** inhabit, hold, use, occupy, be in agp 
of, or cnjoy any messuages, tenements, coach- 
houses, stables, cellars, vaults, houses, shops, 
warehouses, or other buildings, tenements, or 
hereditaments, situate or being in any of the 
atrecta, squares, Janes, & other public passages & 
places "’ within the district, according to the yearly 
value ; 80 as all such rates for lighting the district 
should be laid upon such persons as should inhabit, 
hold, etc., ‘‘any messuages, tenements,’ etc., 
* or other buildings, tenements or hereditaments " 
situate in such of the streeta, ctc., only, within the 
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district, as should from time to time be 
virtue of the Act. : 
If appits. are liable, it is because they oceupy 
a tenement which is rateable (COLERIDGR, J.).— 
East LONDON WATERWORKS Co. x. MILE-END 
OLD Town TRUSTEES (1851), 17 Q. B. 512; 117 
BE. R. 1378 ; sub nom. R. v. East LONDON WATER- 
WORKS Co., 21 L. J. M. C. 49; 
oe J.P. 229 Pore 121. 
nnotations :-—. » Electric Tele h Co. t 8 
Overseers (1885), 11 Exch. 181. “Consd. "Nee liver on 
fe Bee Patera’: Vestry. (1880), 45 J. PY. 75. Refd. RR. et. 
i Oo ater : 92), - ee ° 
West Middlesex Waterworks ( GShB) Set oe ae 
28. -|—A metropolitan parish contained 
seventeen large districts of building land for 


lighted by 





a 


' Hereditament. is defined in 


we eee 


IsL. T. 0.8. 733 - 


BS ee eee 


‘oO. (1859), 32 L. T. OLS. 3568, | 


ee 


each of which a special Act of Parliament was ; 


passed & the rating clauses for having lighting, ete., 
differed in language. The N. water co. had 
water pipes under the streets in all the districts. 
In one local Act the rating clause specified only 


oe 


*‘ houses, shops, warehouses, cellars vaults, build- | 


ings & tenements."”” Another specified only 
‘** grounds, houses, shops, gardens, vaults & other 
buildings ’':—-Held: the words ‘' tenements’ « 
**grounds’’ must have the widest meaning «& 
included all land capable of being let at an annual 
value & the N. co. was rateable in all these local 
districts as occupiers of land in respect. of their 
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Supesect. 1o--EN GENERAL. 

33. Such things as may be inherited.; - 
| the text books of 
authority to signify “all such things, whether 
corporeal or incorporeal, which a man may have 
to him & his heirs, by way of inheritance, & Which, 
if they be not otherwise bequeathed, come to him 
Which is next of blood. & net to Che exors. or 
administrators, as chattels do (WinpE, C.d.). 

Lioyp er. Jontes (1898), 6 CL BO 8b oS Dow. & L. 


This Cox, MOA TE ts 17 Ld. PB. Bods on 
LT. OS. 2525 12 J.P. 587: 2! dur. OST: Use 


ie. RR. Tp se. 

A nnadations :--Refd, Chew eo Holroyd (1842), 8 Bach 2a: 
Stephenson vr. Raine (1853), 2 Bok T4445 Romklas ¢, 
Jonen (ES89), 22 Q. BOD. ot. Mlentd. Andrews er. Hailes 
pies 2k. & BR. S49: Dixon oc. Wilkinaen (i843), 22 
a J. Ch. 98) 5 Dee dad. Croft e. Mdbury ¢is4aa), tao. i, 


304: Murphy oe. Ryan (i868), 1b OW. OR. 8785 Re oe, 
Londan J, & 1.0. 64, (2884) 2 Qo. 445, 
34. .t- The settled sense of that word 


( hereditament "]is to denate such things ag may 


‘be the subject-matter of inheritance, buat not the 


“inheritance itself (MaAcpoNALD, CUB). 


water pipes.--NEW River Co. co St. PANXcras | 
VESTRY (1880), 45 J.P. 75.0 CC. 
29. Market & tolls thereof.; By a Jocal Act 


the tenants & occupiers of all messuayes, houses, 


ete., & other tenements within the same towns are 
liable to be rated. The lord of the manor of 
Manchester being owner of the market in that 
town, is not liable, under this Act. to be rated in 
respect. of his occupation thereof. & the tolls 
arising therefrom, as the oceupier of a tenement, 

R. rv. MosLey (18238),2 BO & CL 22635 8 Dow. & Ry. 
K.B. 38853 2 Dow. & Ry. M.C. 81: 207 #8. R407. 


Annotations : - Consd. Colebrooke o. Tiekcl (18304, 4 Ad A | 
Apld. Bast London Waterworks Co. ro Mile-end 


El. 16. 
Old Town Trustees (1450), 17 Q. KB. One. 


30. Rentcharge.' —A rent of suffielent amount, 
charged upon frechold land by deed, nat containing 
a power of distress, is “free Jand or tenement " 
within Qualifleation of Electors Act, 1129 (e. 7). - 
Donps cv. THOMPSON (18605) E.R. 1. PL 183: 
Hop. & Ph. 285; Har. & Ruth. 3103 35 J. 
(PLO7; 12 Jur N.S. 6255 14 WLR. 478, 


Annotations :---Refd. Nicholls or. Bulwer (isi, Lo oW 6 
CL O. 2822 Daween vr. Robina (1876), 2.0. PL TR 3s, 
Mentd. Pruitt ©. Christchurch Ovemerrs (1453), 12g. B.D. 


365. 
31. —- --..--By indenture of Sept. EST4, the 
reversion in fee in certain lands was conveyed to 
C., subject to certain terms of one thousand years 
created by indenture of demise of July, P8644. which 
reserved a ground rent & a aay of re-entey in 
default. C. by indenture of Jan. 1875, pranted ty 
D. & to four other persons a rentcharge of £2 104, 
each charged on the lands. with a power of 
distress in default of payment. & the grantees were 
in the actual receipt of the same. The value of the 
reversion was sufficient to bear the charges: 
Held: the grantees of the rentcharges had “free 
land or tenement to the value of 40s. by the year" 


within Qualification of Electors Act, 1129 (c. 7}, . 


although the power of distress was nugatory. - 
Dawson v. Ropins (1876), 2.6. BP. 2D. 38; 
Hop. & Colt. 317; 46 1. J. Q. B. 625, 55 5. T. 
609; 415. P. 41; 25 W.R. 212. 

82. Dignities.! -- Re Rivert-Cannac’y WIL, 
No. 45, post. 


eminem mee ee pee we we = ee 


ry ee 


argument, as anything * 
, according to comuton law. 
‘founded (Srennino, of). 
| (E804), TI Ob. OP. TT 
MO; 


Moon or. 
DENN (PSOQO), asx reported in 2 Bos. AP. 287 126 
E.R. 12638, HE. reesg. S.C. ab nom. DENN dl. 
MELLOR tt. Moor (tT), P Bos. & BP. Ooos, Bs. Ch. 


Annotations: Rafd. Doe cr. Alen (2800) 8 Perm Rep. 40? ; 
Tombking ¢, Jones (basi, 22 Q. on 40, Mentd. Pre er, 
Wright (i705), 8 ‘Term Hep. 645 Doed. Stevense. Snelling 
(2804), & leant, 875 Gloodtithe d. Paddy vu. Maddert: (1404), 
4 Bast, 4065 Droe re, Child COk0a), f Bow, & POON. Wn 9395; 
Doe r. Ratmabothanmr C820. 8 M&S. 498, Hoo re, Daw 
(EXdO) SOM. A Sl SER, Doe do Peuwarden oe calbert 
(1822), 6 Menon, Oo BY 868: Pocerk o. Lineoln (ip) CPaaeb), 
$ Brod. & Uh. 275 Balad oc. Badgar CPB Aa), of bbe Gi. & Se, 
S02; Matthews ro Windposs (isoty 2 wR A J. 46, 
Burton nr. Powem (1847) 4K. & J. 2T0 Ldosal ee Jackson 
CUNOT), Vor Wek, 408, 


35. :  Hereditaments 0. Tike ite 
heritable property (Loko  Sennonne, C2). 
7430 (48 


Prescorrr. Banker (2874), 0 Ch. te 17 
3. Ch. 198 5 GOT Te bee be WW Rs $28, ne. 


A&E. DE. 
36. Now what oop the meaning of 
"hereditament £05 Caused cbefloead af, in bin 


ranprad ode of beim tniberited 
} think that is well 
ST. LEVAN 
Su Sad. da. 


Rassier or. 
CHW. Leas 
ian eee ee 
Anngiation. Coned, 
fiend; FCh, p2a. 
87. Land in general. By an Act for paving, 
lighting, & watching, the trusters for carrying it 


(icwoelin, iow ti or. Gasselin, 


Vee 


inty effeet were empowered to rate the tenants & 


occupiers of all the houses, shops, malt houses, 
granarics, warehouses, conch  heusen,  sards, 
gardena, garden pround, stables, cellars, vaults, 
wharfs, & other buildings hereditaments within 
certain jintits, mendow & pasture ground excepted : 

Held: this exception showed Che word — here- 


| ditaments ' to be used not merely with reference 


te things ejuadem generia with those before 
enumerated, but in a more extended sense, cum- 
webending land in general. H.ov. SHRRWSHUILY 
-AVING STREETS TRUSTERS (1652), 5 BB. & Ad. 216 5 
110 . R. bUs aub nom. Rov. SunewebUny (as 
Co., 1 L. J. MLC. 1s, peeiedy aac 
om ‘ale =F, Ks 3) ), a. &. 
anys ie: a aie Walco ( Ns tr, Mile Ked (bet 
Town Trustees (1451), 17 Q. 512. Mentd. New Rivar 
Co. «. Bt. Pancras Vewtry (1880), 45 5.0 745 Wotunda 
Hospital, Dublin c. Cuman (1940), 7 Tax Cas. 517, 
38. Subjects of occupation.) ‘ Hercditaments ” 
is apphed to things which are the subject of 
occupation (LITTLEDALE, J.). CULEBROOKE  r. 


ani 


PART 1. SECT. 3, SUB-SECT. 1. 
{. Incorporen! heredifament—~ Right taswing oul of a thing corporate — Not mubjert uf lenurs.! 
BRBUISTRAR-GKENERAL OF LAX, (1920) N. ZL. BH. 763.—8-Z. 


Bavwosxr Box C'o., Lt, 2. 


wu 2 
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TICKELL (1836), 4 Ad. & El. 916; 2 Har. & W. 23 ; 
6 Nev. & M. K. B. 483; 3 Nev. & M. M. C. 637; 
5L. J. K. B. 1803; 111 BE. BR. 1028. 

A rnotation i, Mente. Ingram v. Drinkwater (1875), 44 
89. Incorporeal hereditament — Right issuing 

out of a thing corporate.|-What is the definition 

of an incorporeal hereditament ? Blackstone has 

ut it for us in his commentaries: ‘‘ It is a right 
issuing out of a thing corporate, whether real or 
personal, or concerning, orannexed to, or exercisable 
within, the same’”’ (Corton, 1.J.).—Re CHRIST- 

MAS, MARTIN v. LACON (1886), 38 Ch. D. 822; 55 

L. J. Ch. 878; 55 L. T. 197; 50 J. P. 750; 34 

W.R. 778; 27. L. R 858, C. A. 

Annotations :—Mentd, Re David, Buckley v. Royal National 
Life Boat Institution (1889), 43 Ch. D. 27; Re Thompson, 
Bedford v. Teal (1889), 59 L. J. Ch. 249. 

——-—- -~-~- ,]—-See Nos. 14, 15, ante. 
Particular instances.|-—Sce Sub-sect. 2, post. 


SuB-8SECT. 2.—PARTICULAR INSTANUES. 

40. Tithes.|—A local inclosure Act was passed, 
by which the comrs. wero authorised to set out 
allotments in respect of tithes to the various 
proprietors. 

The provisions of the Act extend to persons 
claiming in respect, & as proprietors of lands, 
tenements, & hereditaments. The word ‘ here- 
ditaments ”’ is peculiarly applicable to tithes, & 
was introduced for the purpose of preventing a 
narrow construction of the Act, & to remedy the 
mischief which might arise from omissions to 
‘establish particular or doubtful claims before the 
comrs.; & it was the evident intention of the 
legislature, that every person should assert. his 
rights within the time al eerie by the Act, & if 
not, that he should forfeit all his future rights 
(Bust, C..)-—Doe d. Watson v. JEFFERSON 
(1824), 2 Bing. 118; 9 Moore, C. P. 260; 130 
Kk. BR. 250. 

Annotation :-—-Refd. Dov d. Sweeting +. Hellard (1829), 9 

B.& CC. 78D. 


41, -—-.-.] -R. o Banker (1837), 6 Ad. & 
El, 888; 112 1. R. L483 sub nom. Roo. BuCKING- 
HAMSHIRE JJ., 1 Nev. & P. K. B. 5083 1 Nev. 
& P.M. CC. 1925; Will. Wolk, & Dav. 162; 6 
Ld. MJ CL. 885 Td. P2837, 356. 

Annotation :~- Refd, Kast London Waterworks Co. rv. Mile 

Kud Old Town Truwtees (1851), 17 Q. BR. 412, 

42. ----..)~ By a charter in the reign of 
James I., a grant was made of certain tithes 
issuing out of the rectory of St. Botalph Without, 
Aldgate, in the city of London, to persons named 
in the grant, their heirs & assigns. 

In 1804, by a marriage acttlement, it was pro- 
vided that an annuity or clear yearly rentcharge 
of £640 should issue & be payable out of the tithes 
in question for the term of one thousand years. 
The tithes afterwards became vested in the 
trustees of a will, subject to the annuity created 
by the settlement. The trustees sold part of the 
tithes to certain railway cos. for the sum of £30,670. 
The tenant for life under the will contended that 
the trustecs of the will might, under Settled Land 
Act, 1882 (c. 38), 8. 33, invest or apply the £30,670, 
as ae sh money arising under that Act. By 
aect. 21 of the same statute it is provided that 
capital money shall be applied (inter alia) in dis- 
saa purchase or redemption of incumbrances 
affecting the inheritance of the settled land, or 
other the whole estate the subject of the settle- 
ment. The tenant for life asked that the trustees 


—— 
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might be at liberty to apply the £30,670. in the 

purchase of the annuity created by the settlement 

with a view to its discharge :—Held: the tithes 
were unquestionably an incorporeal hereditament ; 

&, as Settled Land Act, 1882 (c. 28), s. 2 (10), 

included incorporeal hereditaments, such tithes 

as the tithes in question were included.—Re Es- 

DAILE. ESDAILE v. ESDAILE (1886). 54 L. T. 637. 

Annotation :-—Mentd. Re Gisborough’s S. E., [1921] 2 Ch. 39. 
43. Rentcharges.) — Re HARRISON (1862), 2 

Seton's Judgments & Orders, 7th ed. p. 1180. 
44, Leasehold property.}—-Where deft. dis- 
uted pltf.’s title to houses held by them under 

cases for years, & exceeding the specified yearly 
value :—Held: the title to hereditaments was in 

question within County Courts Act, 1888 (c. 43), 

8. 566.—ToOMKINS v. JONES (1889), 22 Q. B. D. 599 ; 

68 L. J. Q. B. 222; 60 L. T. 939; 37 W. R. 328 ; 

5'T. L. R. 302, C. A. ; 
45. Descendible title of dignity.;}—-(1) A dig- 

nity or title of honour, as an incorporeal here- 

ditament, is ‘‘land’’ within the meaning of 

Settled Land Act, 1882 (c. 38), 8. 37. — - 

(2) When a dignity is limited to the heirs of 
the body, then although no place be named in 
the creation of the title, the dignity is within 
Statute De Donis, 1283 (c. 1), & descendible as 
an estate tail, & the patent does not create a fee 
simple conditional. There is no difference in 
these respects between a baronetcy & other 
descendible dignities. 

Unquestionably a dignity which descends to 
the heirs general or the heirs of the body is in law 
an incorporeal hereditament, whether the dignity 
does or does not concern lands or a certain place 
(Coirry, J.).— Re RIvETT-CARNAC’S WILL (1885), 
30 Ch. LD. 136; 54 1. J. Ch. 1074; 53 L. T. 8h; 
33 W. R. 887; 1 T. L. R. 582. 

Annotations ; -—As to (1) Consd. Re Aylesford's 8, FE. (1886), 
32 Ch. D. 162. Refd. Cowley r. Cowley, (1900) BP. 305. 
Generally, Retd. Re Sebright's 8. i. (1886), 55 L. T. 354; 
Hille, HUN, (9897) 1 Q. B. 483, 

46. -- .|- Where the marriage of a com- 
moner with a peer of the realm has been dissolved 
by decree at the instance of the wife, & she after- 
wards, on marrying @ commoner, continucs to 
use the title she acquired by her first marriage, 
she does not thereby, though having no legal 
right to the user, commit such a legal wrong 
against her former husband, or so affect his enjoy- 
ment. of the incorporeal hereditament he possesses 
in his title, as to entitle him, in the absence of 
malice, to an injunction to restrain her use of the 
title.--COWLEY (KARL) v. COWLEY (COUNTESS), 
[1Q01] A.C, 450; 70 EP. 883 85 LT. 254; 
50 W. RR. 813 17 T. LR. 725, UL. 
ctnnotationa: -Mentd. Re Greenwood, Goodhart rv. Wood- 

head, [1902] 2 Ch. 188: He Croxon (otherwise Croxton), 

Croxon (otherwise Croxton) ro Ferrers (1906), 88 L. T. 

733; Pryoe cr. Pioneer Press (1925), 42 T. L. nl. 29. 

47. Money held on trust for investment in 
land.j—-G. by his will devised real estate to his 
son for life, with remainders over in strict settle- 
ment, & declared that the estate for life limited 
to his son was limited upon condition that he 
should enlarge the estate in tail male, or in tail, 
to which he was entitled under bis grandfather's 
will, in all the hereditaments devised by that will, 
or subject to the limitations thereof, & resettle 
the same to the uses limited by testator’s will. 
By the grandfather's will large ecstates were 
devised to testator for life, with remainder to his 
son in tail male. parts of which had been sold, 
& the purchase-moncys were, at testator’s death, 
in the hands of trustees subject to a trust for 
reinvestment in land :—-Held: these moneys were 
included in the word ‘ hereditaments ’’ & must 
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be resettled.— Re GOSSELIN, GOSSELIN v. GOssELIN, 


eee 1 Ch. 120; 75 L. J. Ch. 88; 54 W. R. 
Advowsons.|—See ECCLESIASTICAL Law, Vol. 


XIX., pp. 370, 379, 380, Nos. 1895, 2012-2019. 
Easement.|—See EASEMENTS, Vol. XIX... pp. 
an 18, 18, 196, Nos. 13-16, 22, 23, 54, 1490, 
Fisheries.|—Sce FisHenies, Vol. XXVY., p. 4, 
Be 6-8. 
porting rights.|—See Game. Vol. XXV., 
355, 356, oe Avie ‘ :: 


pp- 


SEcT. 4.—REAL ESTATE. 

See, now, Administration of Estates Act, 1025 
(c. 23), 8. 1. 

48. Estate transmissible to heirs.) —Devise of 
all testator’s real estates wheresvever situate, 
lying, & being :—Held: not to include leaseholds 
as well as freeholds. 

Real estate is properly an estate transmissible 
to his heirs (LORD WorTHINGTON, Lorp KEEPER). 
-~WHITAKER Uv. AMBLER (1758), 1 Eden, 1515 28 
E. R. 642. 

49. Profits of lighthouse tolls.'— ‘The protits 
arising from the tolls of a lighthouse are real 
estate, & not subject cither to probate or legacy 
duty.—A.-G. vr. Jones (1840), 1 Mac. & Gi. 574: 
1H. & Tw. 493; 19 L. J. Ch. 2663 24 1. T. OLS, 
2873; 14 Jur. 3795 42 FE. Re 1388. 

Annotations : --Distd. He Christ ums, Martin ¢. Lacon (1886), 
33 Ch. DT. 332, Consd. Pte David, Buekley «. Koyat 
National Life Boat Lustitution (Pasa), 4) Ch. Db. 168, 
Refd. Myers r. Perigal (1852), 2 De Gi. M. & G. 500. 

50. Gale of mines.! The interest of a palee 
is, under the 24 & 25 Vict. ec. 10. of the nature of 
real estate, & is capable of occupation. Morgan 
vo. CRAWSHAY (1871), L. RO TE L. 8045 40 0.0 0. 
M.C. 202; 24 L. T. 3803 45 5. P2506, 20 WLR, 
654, H. 1.3 affg. S.C. sub nom. ChAWSIDAY ¢. 
MORGAN (1860), LE. Ro. 4 Q. B. O81, Ex. Ch. 
Annotations :— Mentd. Guest ¢. East Dean Overseer (1872), 

41 L. J. MLC. 1295 Roe. Oxford (ipo CER79), 4 QQ. I de. 

925; ‘Thursby rr. Hrierclif@e-with-Bxtwistle (Esvdi, Tt 

L. T. 849: Winstanley oc. North Manchester Overseers, 

[1910] A.C. 7: Assoclated Newspapers r, London Corpn., 

{1916) 2 A.C. 429: Bourne vr. Reane, (POE) ALO. fo, 


51. Rentcharge.! GIFFARD or. WITHINGTON 


(1846), cited in, [108] 1 Ch. at p. S66. 
Annotation :-— Refd. Kotdnsun c. Giffard, (eat DT Oh. #ao, 


52. Tree attached to soil, Testator devised 


estates upon which there were plantations of. 

"successive interests take effect, not by way of 
number of the larch trees had been more of less’) particular estate & remainder, but by way of 
executory interest (STIRLING, J.). 


larch trees. At the time of his death a great 


blown down by estraordinary yales. Jt was 
held by the judge that as between the des isees 


blown down to such an eatent that they coud 
not grow as trees usually grow were severed & 


re ee eet eee ee ae eee 


a ee 
~~ me 
ee ee 

ree 


‘inquisition, delivered Che property to him. 


= 4 


belonged to the exors., & that the trees which | 


were merely lifted but would have to be cut for 
the proper cultivation of the plantations belonged 
to the devisees :-—-Held: having regard to the 
maxim quicquid plantatur solo, sulo ecdit: the 
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645; 50 J. P. 180; 83 W. R. 910; 1 T. LR. 


678, C. A. 
Re Llewellin, Llewellin e. Williams 


An ion :-—Consd. 
(1887), 37 Ch. D. 317. 
The doctrine of conversion.)---See Raurry, Vol. 


XX., pp. 335 ef seq. 


Se ete eee 


Src. 5.—-CHATTELS REAL 
syn 


See Administration of Estates Act, 1025 
ss. 2, 3. 

53. ‘‘ Extractions out of real estate.’’:---Chat- 
tels real, are not called seo, as being real catate, 
but because they are extractions out of the real, 
-~Ripout . Patn (1717) 8 Atk. (805 1 Ves, 
Sen. 10; 26 E.R. 1080, 1... 


Annotations; Mentd. Hogun vr. Jackson (1775), t Cowp. 
209 > Canipbell ¢. Pwenlaw (1814), bt Price, 8b: Sherratt 
t. Bentley (2834), 2 My. & K. Lat; Dee do Booley ¢. 


(v. 23), 


99: 


Roberts (1840), 11 Ad. & Eb tone, 

54. Rentcharge Issuing out of leasehold.! -~ 
A rent for life granted out of a term for years in 
Jand, is a chattel & shall be satistied out of the term 
till the one oor other estate determines. - Sr. 
AUBY’s CASE (1500), Cro. Eliz. 1845 78 E.R. ase. 

, . A rentcharge issuing out) of 
leascholds is a chattel real fe Praser, LowPHien 
v. FRASER, [1008] 1 Ch. 720; 73 1, 3. Ch. 4803 
OLE. M48; 62 WOR STs 20-T. a. RR. 4bds 4s 
Sol. Jo. $83, A. 
eAnnotationn: WMentd. Re Joseph, Pala ce. Joseph ChH08), WS 

LV. bat: ate Tasdor, Date or. Date, (oti WON, 88s 

Re Whiting, Ormond eo De Launay, (EVES } 2 Ch. a: 

Re Aynsley, Kate or. Surnmen, Gaby 2 Ch. 4225 He 

Wedyrwood, Sweet e. Cotton, (Ivhapl Ch. 2455 dfe Sintth 

Prads r. Vandrov, (POI8! 2 Ch. 385, dete Florvnes, Lydall 

t. Habordasher!' Co, bt 87 bE. 2 eh. 805 He Hardy - 

man, Peesdale «. MeCiatock, (padi Ch. 287, 

56. Tenancy by elegit., (5, whe wan Jensoe of 
land for a term of vear. mortgaged (he same to 
pitfe, by way of sub-demise, less the last threo 
days of the farm, & covenanted ta ee the rent 
& perform the covenants in’ the lease.  Deft., 
who was the owner of the demised property sub- 
ject to CU's Cer, recovered gudgment against: hep 
mthe Q. 0. Div. fortwo quarters’ rent, & sued out 
aowrit of elegit under which the sheriff, after 
After 
the inquisition pitfk, appointed a receiver under 
their mitwe. Deft. recovered nothing under his 
Judganent A took ono further steps under the 
etegit, but afterwards distrained on (he property 
for a further balf-year's rent, 

Upon an alienation of a term by will or deed 


What is the nature of the interest of a temant 


& exours. of testator the trees which had been by eleqid in a term delivered to him in execution 


of the writ 2) Where the land delivered is of free: 
hold ‘enure it meema clear that) the judgment. 
creditor haa only a chattel interest whose duration 
is mneaaured by the satinfaction of the debt (STH 


“Bane, J.) -Jouns ov. Pink, (1000) 1 Ch. 206, 


OO. Ch. OS; SIL. TT. 71 


principle applicable was that if a tree was attached | 


to the soil it was real estate, & if severed, per- 


sonalty; the life & manner of growth of any | 


icular tree was no test of its attachment to 


the soil, & the degree of attachment or severance . 


was a question of fact in the case of cach parti- 
cular tree.—Re AINSLIE, SWINBURN Fr. - I 
(1885), 30 Ch. 1D. 485; 55 L. J. Ch. 6155 54 LL. T. 


= fee ha = 


aes een a eR A + ete le eee es 


AINSLIE | 


? 


~- BREMNER ¢. BLeakLey, (1024) 20° 2.0295: 67 6b 1S Mask. L1G 


2; 18 W.. 2475 18 


T.1. BR. 70. 
57. Lease for years.. [If a man gives or yranta 
omnia bout ava, leases for years, or an award, 
shall not pass, for they are chattels reals, ANON, 
(1550), Bro. N.C. 60; 73 1. R877. 
~- |f a man who has oe loage for years 
grants hia term fo a feme covert & another, or if 
a feme sole & another are joint tenanta for yearn, 
& she takes husband, the jointure is not dissolved, 


La aahiteeal 


Pond eee _— 


PART I. SECT. 5. 

. Crops.}—-Haypox ec. Crawrorp ; DL. i. 202) of 0. 1. RR. 233.- CAN. {| 120. . CAN, 
(say, 3-0. 8, 583.—CAN. k. Harn Lightly afizred to land.’ j. Landa.) lands Drought under 
h. Sand ecvered from beach by wind.) | Mognwos c. THowas, (1972) 1 W. WW. Heal) Property Act, 1885, becuse 
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Sect. 5.—Chattels real. Sects. 6 & 7.} 


but continues, & the survivor of the wife or of the 
stranger shall have the whole term in that case, 
because a term for years is a chattel real, in which 
case the marriage of the wife shall not divest the 
term out of the wife, but she has an estate in it 
as she had before, so that if a stranger ousts 
them, the wife ought to join with the husband 
in bringing an ejectione firma, & the wife shall 
have judgment as well as the husband; & if a 
woman who has a term for years takes hus- 
band, the husband cannot devise the term to 
another by his testament, for the wife at the time 
of his death, & before his death, had an estate 
in her, which shall prevent the devise, & frustrate 
it; & if the husband in his life time had granted 
a rentcharge out of the term, the wife survivor 
should avoid the charge & all other incumbrances, 
for she being the survivor is remitted to the term, 
which the coverture does not divest out of her. 
—BRACEBRIDGE v. Cook (1572), 2 Plowd. 416; 
75 BB. R. 626. 


Annotations :—Consd. He Barton’s Will Trusta (1852), 10 
Hare, 12. Refd. Hastings v. Douglas (1634), Cro. Car. 
343 ; Re Bellamy, Elder v. Pearson (1883), 25 Ch. D. 620; 
Re Butler’s Trusts, Hughes r. Anderson (1888), 38 Ch. D. 
286; Pahmer v. Rich, [1897] 1 Ch. 134. Mentd. St. John 
& Gray’s Case (1577), 4 Leon. 22; Dillam v. Fraim 
(1594), 1 And. 309; Heyward Case (1595), 2 And. 202: 
Smith v. Warren (1599), Cro. Eliz. 688; Platt v. Sleap 
(1611), Cro. Jac. 275; apd 8 vw. Frankline (1616), 3 
Bulst. 184 ; Jones r. Davies (1860), 5 H. & N. 766; Baillie 
v. Traherne (1881), 50 L. J. Ch. 295. 


59. -/—If a man seised in fee make a 
lease for years, the lessee for years has a chattel 
real, because his estate is derived out of a real 
estate (HOLT, C.J.).—BRIDGWATER (COUNTESS) v. 
Bo.ton (DUKE) (17038), Holt, K. B. 281; 6 Mod. 
Rep. 106; 90 E. R. 1054. 

Annotations :—Refd. Ridout v. Pain (1747), 3 Atk. 486. 
Mentd. Papillion r. Voice (1728), Kel. W. 27; Barry v. 
v. Edgworth (1729), 1 Eq. Cas. Abr. 178; Ibbetson v. 
Beckwith (1735), Cas. temp. Talb. 157; Goodwyn v. 
Goodwyn (1749), 1 Ves. Sen. 226 ; Macaree v. Tall (1753), 
Amb. 181; Southby v. Stonehouse (1755), 2 Ves. Sen. 
610; Cunliffe v. Cunliffe (1770), Amb. 686; Holdfast v. 
Marten (1786), 1 Term Rep. 411: Malim v. Keighley 
(1795), 2 Ves. 526; Barnes v. Patch (1803), 8 Ves. 604; 
ie d. rire Me on a oon Berrie oe ; er Lean 
v. Lean ; . B. : » 
(SOMO PCC i 
60. ——.]-Here is a plain intention to dis- 

pose of his whole estate; & the subsequent words 

are general enough to carry it; his leasehold 
estate for years can never satisfy the word real 
in the will, for it is called a chattel real only, as 

it is derived out of the real estate.—SmITH v. 

BAKER (1737), West temp. Hard. 98; 1 Atk. 

385; 26 E. R. 246, L. C, 

Annotations :—Mentd. Dyer v. Dyer (1788), 2 Cox, Eq. Cas. 
92; Chapman v. Gibson (1791), 3 Bro. b, C. 229 Lewis 
v tans (834) 2 My. & KE. 449; Jeans v. Cooke (1857), 27 











61. —__.]—A fine was levied of certain pre- 
mises by a man & his wife to the use of B. his 


REAL PROPERTY AND CHATTELS REAL. 


exors., etc., for nine hundred & ninety-nine years 
& at the same time the lessor covenanted that if 
B. his heirs, or assigns shall by deed express his 
will & mind to have the freehold & inheritance of 
the premises, then such fine should ensure to such 

ersons, & for such estates as by such deed should 

e expressed. This lease is a mere chattel, & 
will pass by a general residuary bequest of per- 
sonal estate.—-WILLIAMS v. LANDAFF (BP.) (1786), 
1 Cox, Eq. Cas. 254; 29 H. R. 1153. 

62. ———.|—-Leaseholds are not chattels per- 
sonal, but chattels real (DENMAN, J.).—RICHARD- 
SON v. WEBB (1884), 1 Morr. 40, D. C. 

63. Lease of lighthouse & tolls.|—A lease of 
a lighthouse & the tolls thereof, by the Corpn. of 
Trinity House, is a chattel real, & therefore a 
husband may assign his wife’s interest in such a 
lease.—Re TRINITY HOUSE CORPORATION ACT, Ex p. 
ELLISON (1837), 2 Y. & C. Ex. 528; 71. J. Bx. 
Eq. 49; 1 Jur. 283; 160 E. R. 505. 


SECT. 6.—FIXTURES. 

64. As between executor & heir or devisee— 
Distinguished from fixtures as between landlord & 
tenant.)—(1) In considering whether fixtures do 
or do not pass as part of the freehold the ct. is 
not bound, in the case of an issue between devisee 
or heir, & exor., to apply exclusively the same 
principles as would govern its decision in the case 
of an issue between tenant for life & remainder- 
man, or between landlord & tenant. 

(2) If the owner of a house in fee affixes chattels 
to the freehold & dies without disposing of them 
as chattels by his will, the presumption is that he 
intended them to pass to the devisce of the house. 

(3) Testator in his lifetime bought a house in 
which the former owner had fitted & decorated 
the dining-room as a perfect specimen of an 
Elizabethan room. As part of this scheme of 
decoration certain pieces of tapestry had been fixed 
to the walls by being nailed upon wooden frames 
which were kept in their place by the mouldings 
of an oak dado & freizé above it which were fastened 
to the wall by screws. A picture of Queen Eliza- 
beth, attributed to Zucchero, painted on wood, was 
similarly fixed in its place over the fireplace by the 
mouldings of an overmantcl which had apparently 
been constructed for the picture. The picture 
& tapestries were bought by testator as part of the 
house & included in its price. Testator by his 
will gave his wife all the furniture & chattels in 
the house, & devised the house to trustees upon 
trust to permit her to reside there during widow- 
hood, & then upon trusts under which his grandson 
had become absolutely entitled :—Held: the 
picture & tapestry, having been fixed as part of a 
general scheme of decoration & not for their better 
enjoyment as chattels, passed under the devise of 





chattels real for the ose of devolu- 
tion at death, but are lates in other 


res sop seals gy ee eee 2 under 
e e Pay & f 24 RI H wW]y e 
{' yu, 36] —CAN. aia 


PART I. SECT, 6. oe 
m. Nature of —How determined.)—~ 
In considering whether a chet i: a 
fixture re should be had to the 
object & purpose of attaching it to the 
freehold. It is a fixture if it is attached 
or the better enjoyment of tho freehold 
FA foc ily eae enjoyment of the chattel 
ern dy , “ WU. 
Ve. Tt. 783,--AUBS EE? (1906) 
considerin 


mo. ———,] ees In 
whether a building is to be regard 
as a chattel or part of the freehold, 








°. 
ject, 


by which 


eee ree 


regard should be had to the purpose 
of the building as indicated by the 
degree of annexation to the soil, & 
also the object of the annexation.— 
MITCHELL ¥. aca (1909), 11 W. A. 


-}~The intention, ob- 
& purpose for which articles 
for the purposes of trade or manu- 
facture, are put up b 
the inheritance, are the true criteria 
to determine whether such 
articles become realty or not, not the 
mere fastening to the soil.—- MoDoNnaLb 

p. -—— —-—-.+--THOMPSON v. THOMP- 
HON (1907), 2 KE. L. R. 401.—CAN. 


q. —,.]---Whe 
erected on land, but is no f er 


attached to it than by its own weight 
it will become part of the freehol af 
it is apparent it was erected with this 
intention.— DORAN v. WILLARD (1873), 
14 N. B. R. (1 Pug.) 358.—CAN. 

Yr. ———.]— FOWLER v. FOWLER 
(1875), 2 Pug. 488.—CAN. . 





affixed to the buil only, & not 
the owner of | affixed to the machine except by 


be laced plore erate, is not an 
pernta® of the machine at all, & is not 
sufficient, in itself, to make the 
mmachine a part of the realty.—SuN 
LIFE ASSURANCE Co. v. TAYLOR (1893), 
9 Man. L. R. 89.—CAN. 

&, ----- ~--~.}-~Whether an article 
not annexed to or fastened to the 


nS Pa hold is a fixture is entirely a 


Part I].—In GENERAL. 


the house & not under the gift of chattels. — 


— WHALEY, WHALEY v. ROEHRICH, [1908] 1 
anole ; 77 L. J. Ch. 8367; 98 L. T. 556. 


tons :-—4As to (3) Distd. ; : 
(1914), 80 ToL, Re 3450 Wot Fe hese neias Some 


[1911] 1 Ch. 237. . Re Chesterfield’s 8. E., 


65. ——— Chattels affixed to freehold—Presumed 
to be realty when not specifically bequeathed.]| 
oie WHALEY, WHALEY v. RoEHRICH, No. 64, 

66. —— —— Furnace.]|—Squiger v. MAYER 
(1701), Freem. Ch. 249 ; 2B, R. 1189. 
say ciar -—Refd. Re De Falbe, Ward v. Taylor, [1901] 1 


67. —-—- ——— Hangings.]—Squiex v. MAYER 
(1701), Freem. Ch. 249; 22 EB. R. 1189. 
sical Ue ‘—Refd. 2c Do Falbe, Ward v. Taylor, [1901] 1 

68. ; .|—Exor. & not the heir 
shall have hangings, etc.—Harvey v. HARVEY 
(1740), 2 Stra. 1141; 93 B. R. 1088. 

6 —— Pictures & glasses.|—Pictures 
& glasses put up instead of wainscot, or where 
wainscot would otherwise have been put, shall 
go to the heir, & not the exor.—CavE (LADY) v. 
CAVE (1705), 2 Vern. 508; 23 B. R. 925. 
Annotations :—Refd. Norton v. Dashwood, [1896] 2 Ch. 

497; Re De Falbe, Ward v. Taylor, [1901] 1 Ch. 523. 

Mentd. Boycott v. Cotton (1738), 1 Atk. 552; Hervey v. 

Aston (1738), West temp. Hard. 350; Meredith v. Touke 

(1745), 1 Hov. Supp. 324. 

70. Machinery.] — The absolute 
owner of land, for the purpose of better using that 
land, erected upon & affixed to the freehold 
certain machinery :—Held: in the absence of 
any disposition by him of this machinery, it would 
go to the heir as part of the real estate. 

If the corpus of such machinery belongs to the 
heir, all that belongs to that machincry although 
more or less capable of being detached from it, 
& more or less capable of being used in such 
detached state, must also be considered as belong- 
ing to the heir. 

No distinction arises in the application of this 
rule, from the circumstance that the land did not 
descend to, but was purchased by the owner.— 
FIisuER v. Dixon (1845), 12 Cl. & Fin. 312; 9 
Jur. 883; 8 E. R. 1426, If. L. 

Annotations :—Apld. Mather v. Fraser (1856), 2 K. & 
536. Consd. Climie v. Wood 
Apld. Re Richards, Wz p. Astbury, Hx p. Lloyd’s Banking 
Co. (1869), 4 Ch. App. 630. Consd. Bain v. Brand (1876), 
1 App. Cas. 762. Reta. Walmsley ». Milne (1859), 7 
C.B.N.8.115; Haley v. Hammersicy (1861), 3 DeG. F. & J. 
587; Longbottom v. Berry (1869), L. R. 5 Q. B. 123; 
Southport & West Lancashire Banking Co. v. Thompson 
(1887), 58 L. T. 143; Gough v. Wood, {(1894] 1 Q. B. 713 ; 
Reynolds rv. Ashby, [1904] A. C. 466; He Hulse, Beattic v. 
ane ele 1 Ch. 406; Re Chesterticld’s S. E., [1911] 























71. ——- —-— Picture & tapestry— Part of 
decoration scheme.|— &e WHALEY, WHALEY v. 
ROEHRICH, No. 64, ante. 

72. Tapestry.|—Tapestries affixed 
to the walls of a house by placing a silk damask 
hanging over a white cloth lining & by sewing the 
tapestries to the silk damask hanging will pass 
under a bequest of testator’s ‘‘ works of art’ & 
do not form part of the house so as to be a part 








matter of intention. RUSSELL 1%. d. Louse 


ane 
(1869), L. R. 4 Exch. 328. | 


erected on ( 
land.|-—-TAYLoR & Smiryu v. PALMER 568. 
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of the residuary estate where the house is included 
in the residuary estate—Re Scorr, Scorr v. 
age rite a silt ; an L. J. Ch. 694; 110 
es ee . L. R. 345; 
1 Ch. 592, ©. A. pe et 
eee ria ett Re Grosvenor, Grosvenor v. Grosvenor, 
As between landlord & tenant.|—Sce LANDLORD 
Be Ee Vol. XXXI., pp. 181-213, Nos. 3161- 
9) e 
As between mortgagor & mortgagee.] — Sce 
a Vol. XXXV., pp. 302-310, Nos, 516- 


As between tenant for life & remaindermen.]— 
See SETTLEMENTS. 

Agricultural fixtures.|—Sce AGRICULTURE, Vol. 
ITI., pp. 49-51, Nos. 268-279. 

Mining fixtures.|—See Mines, Vol. XXXIV., 
pp. 612, 613, Nos. 109, 115. 

Larceny of fixtures.|—See CriminaL Law, Vol. 
XV., pp. 900, 910, Nos. 9872-9873, 10,008-10,016. 

Assessment to rates.|—See RATES & RATING, pp. 
531-534, ante. 

Whether interest in ‘‘ land ’’ within Statute of 
Frauds.|—See SALE or LAND. 

Whether ‘‘ land ”’ within Mortmain & Charitable 
Le has CHARITIES, Vol. VIII., p. 273, 

o. 393. 








Sect. 7.—SEISIN. 

78. A technical word.|—-R. being seised of 
freehold houses, died intestate in 1564, leaving A., 
his sole heiress-at-law. Upon R.’s death, his 
widow wrongfully cntered into possession, & 
retained possession till her death in 1869, when her 
devisees entered. <A. died in 1871, without ever 
having entered into possession of the property, 
having devised to L. all real estate, if any, of which 
she might die seised. An action having been 
brought by L. against the devisees of R.’s widow 
for recovery of the land :—Held: ‘‘ seised ’’ being 
a purely technical word, & there being no quali- 
fying context, it must be construed according to 
its technical meaning; & as A. at the time of 
her death had no seisin at law or in fact, the 
property did not pass under her devise.— LEACH 
v. JAY (1878), 9 Ch. D. 42; 47 1. J. Ch. 876; 39 
L. T. 242; 27 W. R. 99, C. A. 

Annotations :—Refd. Basset v. St. Levan (1894), 71 L. T. 
718; Re Gosselin, Gosselin v. Gosselin, [1906] 1 Ch. 120; 
Re Norman, Thackray v. Norman (1914), 111 L. T. 903. 
Mentd. Smith v. Butcher (1878), 10 Ch. D. 113; e 
Fraser, Lowther v. Fraser, [1904] 1 Ch. 111; Capcestake 
v. Hoper, [1907] 1 Ch. 366. 

74, Seisin in law & in fact distinguished.|— 
(lL) Where a freehold rentcharge was granted by 
deed in Jan. 1845, the first payment to be made in 
Jan. 1846 :—Held: the grantee was not in pos- 
session under Representation of the People Act, 
1831 (c. 45), s. 26, until the rent has been received, 
or had become due, &, therefore, was not entitled 
to be registered in respect of the same in the year 
1845. 


pre-emption 1815), 4 Boll, Sc. App. 286; 17 Sc. Jur 


cee (1896), 3 Terr. L. R. 437.— 

i Go. (Ont), Regt aD yoR 
BREWING Co. (Ont.), ~L. R. 
1002; 7 C. B. Rt. 625.—CAN. 

6. .J—The question whether 
a structure is a fixture depends upon 
the circumstances of each case. The 
oints chiefly to be considered are 
he nature of the structure, the manner 
of fixing to the soll, & the intention 
of the creoctor.—OLIVIER v. HAARHOF 
& Co.,, (1906) L S. 497.—S. AF. 





(1910), 168 B.C. R. 24; 15 W. L. R. 
470.—CAN. 


e. Fencing.|—KNOX v. BROTHERTON 
(1875), 14 N. S. W.8.C. R. 185.—AUS. 


ft. Frume house on posts.J}—BALD ¥. 
Haaar (1860), 9 CO. P. 382.—CAN. 


g- Power looms.] — Power looms 
nailed to the flooring are fixtures.— 


h. Machinery.) — Fisuern v. DLXON 


k. --——-—.] — BRAND’S TRUSTEKS 0, 
BRAND’S TRUSTEES (1878), 5 li. (Ct. of 


1. .J1— Howikr’s TRUSTEES »v. 
M‘LAY (1902), 5 F. (Ct. of Sess.) 214; 
40 Se. L. R. 170; 108. L. T. 475 
SCOT. 

m. English law of firtures inapplic- 
able in Jnudia.J—SITABAI v. SAMBHU 





ae 
J 
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Sect. 7.—Seisin. Sect.8. Pari II. Sect. 1: Sub- 
sects. 1 & 2.] 
(2) The question undoubtedly turns upon the 
meani of the words ‘‘ actual possession’? & 
we t those words mean a possession in fact, 


as contradistinguished from a possession in law 

. « . . the possession in fact of a rentcharge must 

be the actual, manual receipt of the rent itself, or 

some of it, or something in lieu of it. 

As it is quite clear that in the case of land there 
must be more than the execution of the con- 
veyance, that there must be the actual possession 
or receipt of the rents & profits, there seems no 
reason why in the case of an incorporeal heredita- 
ment ... there should not be such further actual 
possession as the nature of the subject itself is 
capable of (TINDAL, C.J.).—-MURRAY v. THORNILEY 
(1846), 2 O. B. 217; Cox & Atk. 140; Bar. & 
Arn. 742; 1 Lut. Reg. Cas. 496; Pig. & Ry. 336 ; 
16 L. J. C. P. 155; 10 Jur. 270; 135 E. R. 927; 
ae nom. MCCONNELL v. THORNELEY, 6 L. T. O. S. 

83. 

Annotations :—As to (1) Folid. Hayden v. Twerton Overseers 
(1846), 4 C. B. 1. istd. Heelis v. Blain (1864), 18 C. B. 
N. 8.90. Apld. Webster v. Ashton-under-Lyne Overscers, 
Orme’s Case (1872), L. R. 8 C. P. 281. psd. Webster 

v. Ashton-under-Lyne Overseers, Hadficld’s Case (1873), 

L. R. 8 C. P. 306., Refd. Druitt v. Christchurch Over- 

seors (1883), 12 Q. B. D. 365. 48 to (2) Consd. Hayden 

v. Twerton Overseers (1846), 4 C. B. 1; Anelay v. Lewis 

(1855), 17 C. B. 316; Webster v. Ashton-under-Lyne 

Overseers, Orme’s Case (1872), L. R. 8 C. P. 281 ; Webster 

v. Ashton-under-Lyne Overseers, Huadficld’s Case (1873), 

L. R. 8 C. P. 306. 


75. .}++(1) Testator died in 1875, having 
by his will, dated in 1872, devised a freehold estate 
to his daughter, pltf.’s wife, her heirs & assigns, 
for her separate use. The daughter died in 1874, 
in the lifetime of testator, leaving an only child 
who was her heiress at law. Pltf. claimed to be 
entitled for his life as tenant by the curtesy :— 
Held: pltf. was entitled for his life to the property 
devised by testator as tenant by the curtesy. 

(2) It is settled law that as a general rule the 
husband could not take an estate by the curtesy 
in property which was the fee simple of the 
wife in possession unless there had been an entry 
or something equivalent to an entry—that is, 
a reception of rent to entitle the wife to be described 
as being seised in fee of the property (JESSEL, M.R.). 

(3) There is in law a twofold seisin, a seisin in 
deed & a seisin in law (JESSEL, M.R.).—EAGER v. 
FURNIVALL (1881), 17 Ch. D. 115; 50 L. J. Ch. 
537; 44 L. T. 464; 45 J.P. 603; 29 W. R. 649. 
Arson ;—Generally, Mentd. Re Scott, [1901] 1 K. B. 





76. What amounts to — Actual possession — 
Notwithstanding existing adverse claim.| — One 
tenant in common may disseise the other, but that 
must be an actual disseisin as the hindering him 
from coming upon the land, etc., & not by a bare 
pied Sain of the profits (per CuR.).— READING v. 

AWSTERNE (1702), as reported in 2 Ld. Raym. 
829; 2 Salk. 423; 92 E. R. 54. 

Annotations :—Refd. Story v. Windsor (1743), 2 Atk. 630; 
Hodgkinson v. Fletcher (1781), 3 Doug. K. B. 31; Doe d. 
Parker ©. Gregory (1834), 2 Ad. & El. 14. Mentd, Allam 
v. Heber (1748), 2 Stra. 1270; Re Willatts, Willatte v. 
Articy, [1905] 1 Ch. 378. 

71. —— ——.|—It seems to me, that, 
as soon as a person is entitled to possession, & 
enters in the assertion of that possession ... the 
law immediately vests the actual possession in the 
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sion.—TUTHILL v. ROGERS (1844), 1 
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person who has so entered (MAULE, J.).— JONES v. 
CHAPMAN (1849), 2 Exch. 803; 18 L. J. Ex. 456 ; 
14L.T. 0.8.45; 18J.P.7380: 154 BE. R. 717. 


Annotations :—Refd. Lows v. Telford (1876), 1 App. Cas. 
414; Ramsay v. Margrett, [1894] 2 Q. B. 18; Kynoch 
©. Rowlands, [1912] 1 Ch. 527; e v. Stoke 
Poges Golf Club, [1920] 1 K. B. 720; Canvey Island 

mrs. vy. Preedy, [1922] 1 Oh. 179; French v. Get : 
Get , Claimant, [1922) 1 K. B. 236. Mentd. Litch- 
field v. y (1850), 5 Exch. 939 ; Newnham +, Stevenson 

pa C. B. 713; Slocombe wv. Lyall (1851), 2 L. M. 


° ; Wilkinson v. Kirb ee) 15 C. B. 430; 

Humphrey v. Nowland (1862), 15 Moo. P. C. ©. 843. 

78. ———.]—Where a person having 
the legal title to land is in actual possession of it, 
the attempt to eject him by force brings the person 
who makes it within the provisions of the statute 
against forcible entry. It will do so though the 
possession of the person having such legal title 
has only just commenced, though he may himself 
have obtained it by forcing open a lock, though his 
ejection has not been made by a ‘‘ multitude ”’ of 
men, nor attended with any great use of violence, 
& though the person who attempts to eject him 
ney even set up a claim to the possession of the 
and. 

L. became the mtgee. in fee of certain premises 
of which it appeared that he did not at once take 
actual possession. Mtgor., whose possession had 
not been interfered with, made an agreement with 
T. & W. to allow them, at a rent, the use of 
these premises, & for some little time T. & W. did 
have the use of them & deposited goods there. 
On one morning at an early hour L., without notice 
to any one, went accompanied by a carpenter & 
another man, &, by taking off the lock of the 
outer door, entered into actual possession. T. & 
W. hearing of this went to eject him, & not being 
able to get in at the door obtained an entrance 
through a side window, then came down & did 
eject L. On this L. indicted them for a forcible 
entry; they were acquitted, jointly paid their 
attorney’s bill, & then brought a joint action 
against L. for malicious prosecution without 
reasonable & probable cause :—Held: on these 
facts, they could not sustain the action & L. was 
entitled to have the verdict entered in his favour.— 
Lows v. TELFORD (1876), 1 App. Cas. 414; 45 
L. J. Q. B. 613; 35 L. T. 69; 40 J. P. 7413; 13 
Cox, C. C. 226, H. L.3 revsg. 8S. C. sub nom. 
TELFORD v. Lows (1874), 31 L. T. 90, Ex. Ch. 


Annotations :—Consd. Hemmings v. Stoke Poges Golf Club, 
[1920] 1 K. B. 720. Refd. Beddall ». Maitland (1881), 




















i re 174. Mentd. Jones v. Foley (1891), 60 L. J. 

79. —~——.} MURRAY v. THORNILEY, No. 
74, ante 

80. Possession by tenant.] — GooDTITLE 


d. NEWMAN v. NEWMAN (1774), 3 Wils. 516; 2 

Wm. BI. 938; 95 E. R. 1188. 

Annotations :—Consd. R. v. Sutton (1835), 3 Ad. & El. 
597. Refd. Richards v. Richards (1860), John. 754; 
Wall v. Stanwick (1887), 34 Ch. D. 763. 

81. -}— The possession...of a 
tenant for years being a rightful possession .. . 
is to be considered in law as the possession of the 
heir himself so as to constitute a seisin in fact 
(ABBOTT, C.J.).—BUSHBY v. Drxon (1824), 3 
B. & 0. 298; 5 Dow. & Ry. K. B. 126; 3 L. J. 
0.8. K. B.14; 107 E. R. 744. 

Annotations :—Apld. Kennedy ». Lyell (1885), 15 


491. Refd. Lyell v. Kenned edy v. L i isso, 
: a e ° enne enn Vv. e@ ? 
14 App. Cas. 437, es ies 








NOR (1850), 7 U. C. R, 448.—OAN. 


76 i. What amounts to— Actual Jo. & Lat. 36.—IR. 801 Posseast demand tes 
pogecgsion — Notwithdanding existing == n.— ——_ Though title taken It was proved that the tenant hold 
McCane (1909), 43.N. 8, 1. 893, -0AN, 270% another. ‘The tee, by taking under a conveyance made to the 

199i. —— Actual Pi Pca a title from the gran eh ers not estop husband, & by the husband to another 
“ Actual seisin ” means actual posses: that his grantor reon. He admitted that he had both 


was legally seised. 


himself from esnying 
—DI 


TTRICK v. O’CON- hese deeds in his possession, & declined 
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82. ——— ———.]—MuRRAy v. THORNILEY, No. 
74, ante. 

83. —— -———.|— EAGER v. FURNIVALL, No. 
ewe. 


——-—-.]—If [resp.] received [the rents] 
on behalf of the heirs, & if they could & did 
adopt & ratify his agency, they were a & never 
out of, possession (LORD SELBORNE, C.).—LYELL 
v. KENNEDY, KENNEDY v. LYELL (1889), 14 App. 
Cas. 437; 59 L. J. Q. B. 268; 62 L. T. 77; 

W. R. 353, H. L. 


care tds’ :—Menta. Bolton Partners v. Lambert (1889), 
41 Ch. D. 295: Trevor v. Hutchins aad 76-L. T. 183; 
Kolghie: Maxstead v. Durant, [1901] A. 240: arn 
Nowfoun sacar Co. v. Anglo-American Telograph "Co 
plen2) A. ©. 555; Henry Hammond, [1913] 2 K. 

aie Fin v. Shelton Tron: Steel & Coal Co. (i924), isi 


85. —— Rents due but not actually 
received.|—-Lands on which there were leases for 
years existing & a rent incurred descended on a 
wife as tenant in tail general who survived three 
months after the rent day incurred; though she 
made no entry, nor received any rent during her 
life, yet this was such a possession in the wife as 
made the husband tenant by the curtesy.— 
DE GREY v. RICHARDSON (1747), 3 Atk. 469; 26 
K. R. 1069, L. C. 

Annotation : —-Refd. Parker v. Carter (1845), 4 Hare, 400. 

86. 
ee 74, ante. 























.|— Actual seisin is quite 
independent of the rent being due. The payment 
may beforwardor backward (MAULE, J.).—HAYDEN 
v. TWERTON OVERSEERS (1846), 4 ©. B. 1; 16 
L. J. ©. P. 88; 10 J. P. 774; 10 Jur. 950; 136 
KEK. R. 400; sub nom. HAYDEN v. TIVERTON 
OVERSEERS, 1 Lut. Reg. Cas. 510. 


Annotations :—Consd. Webster . pAshton unger Lyne Over- 
seers, Orme’s Case (1872), L. R. 8 C. P. 281; ebster v. 
eae Scr As Ove ce. Hadfield’ 3 Case ( ‘on 

.8C. P. 306. Refd. Heelis v. Blain (1864), a - 
Ne Sg. 90. Mentd, Anclay v. Lewis (1855), 17 C. B 
88. 


—-—.]|—Where a Be wet is 
created by means of a conveyance to uses, the 


er ene 
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ipguuaie immediately acquires ‘‘ actual seisin,’’ by 
fhe words of Statute of Uses, 1535 (c. 10), 8. 1, & 
is entitled to be registered in respect thereof, 
notwithstanding he may not have actually received 
any part of the rent. Aliter, where the rentcharge 
is created by an ordinary grant at common law.— 
HEELIS v. BLAIN (1864), 18 C. B. N. S. 90; Hop. 
& Ph. 189; 5 New Rep. 128; 34 L. J. C. ’P, 88 ; 
11 L. T. 480 ; 29 J. P. 343; 11 Jur. N.S. 18; 
13 W. R. 262; 144 E. R. 8374. 
Annotations : -—Distd. Webster v. Ashton-under-Lyne awar 

secrs, Orme’s Case (1872), L. R. 8 GC. P. 281. 

Webster v. Ashton-under- tee Overseers, Hadfield’s Gans 


(1873), L. R. 8 CG. RP. a06: ppd. Lowcock v. Broughton 
Overseers (1883), 12 Q. B 





MENTS, Vol. XIX., pp. 90-92, Nos. 543-562. 


Srct. 8.—TENURE. 

89. Relationship between lord & tenant.]—All 
land in England, in the hands of any subject, 
was holden of some lord by some kind of service, 
& was deemed in law to have been originally 
derived from the Crown. The King had 
‘“dominium directum,’’ the subject ‘* dominium 
utile.’? The word ‘‘ tenure ”’ signified this relation 
of tenant to lord (LORD SELBORNE, C.).—A.-G. OF 
ONTARIO v. MERCER (1883), 8 App. Cas. 767; 52 
L. J. P. C. 843 49 L. T. 312, P. C. 

Annotations : -—Consd. A.-G. of British Columbia 17. A.-G. 
of Canada (1889), 14 A p. Cas. 295. Maritime 


Bank of tr Liquida ‘ors v. New Brunswick Receiver 
General, [1892] A. (. 437; A.-G. v. British Museum 


Trustees, [1903] 2 Ch. 598. Mentd. St. Cathorino’s 
Milling & er Co. v. ae 14 App. Cas. 46; 
S.S. Magnhild ». McIntyre, att 013 K. B. 321: RB. »v. 


A.-G. of B British Columbia, [1924] A.C. 213; Re Kllwood, 
[1927] 1 Ch. 455 


90. Not created by mere termor.|—-No tenure 
can be created by a mere termor.—-LANGFORD v. 
SELMES (1857), 3 K. & J. 220; 3 Jur. N.S. 859; 
69 KH. R. 1089. 

Annotation :—Reftd. Bryant v. Hancock, [1898] 1 Q. B. 716. 


Part Il_—Estates and Interests in Real Estate. 


Sect. 1.—ESTATE IN FEE SIMPLE. 
SUB-SECT. 1.—IN GENERAL. 





Vinuiers v. VILLIERS (1740), Barn. Ch. 3073 2 
Atk. 71; 2 Eq. Cas. Abr. 305; 27 E. R. 657, 


L. C. 

Annotations :—Refd. Hodsell v. Bussell (1739), 9 Mod. Rep. 
236 ; Tothil v. Pitt kes 2 Dick. 432; Munn v. God- 
bold (1825), 3 Bing. 292 


to produce them on notice :—Held: 
ae evidence of seisin.— MATHESON 10,0.5C 
. MALLOCH (1856), 13 U. C. R. 354.— ¥, Native 


o. Livery of seisin — Necessity ed 

registered deed.)—-SCRIBNER_ VU. 
LAUGHLIN (tea) 6N. B. R. (1 All) 
379.—CAN 


other 
p. Deed of disseisce—E. Uiles as as against 
dissecisor.}—The deed o gseisee 
during the continuance of the siecle, 
is ail gird aed in this BAA cc pe 
conve e against t 
CAHOON v. PARKES (1892), 25 N.S. R. 
(13 lt. & G.) 1.—CAN. 
UL. C. 
PART I. SECT. 8. 
Mokhasa tenure—Grant of land 
subject to burden of service.) — SRI 


Rayan VENKATA NARASIMHA v. SRI 01 iii. 


glee SOBHANADRI (1905), 22 T. L. ht. 
.—IND. 


tenure in Lagos.) —A 

N. native holding land in ee maoer 
a grant from the Crown is to b 
sumed to hold on behalf of his family, 
& so unable to acquire by exclusive 
possession as individual title against 
members of 
SUNMONU ¥, DISU JtAPHAEL, (1927) 
A. C. 881, P. C.— WwW. AF : 


PART II. SECT. 1, § 
91 i. How created—Grant to one & 


heirs. Lt hae v. McCan ay 
R. 228.—CAN. 


91 : ——.]-—-Ow 
WILLIAMS (1858), 16 U. C. n. "405.— 
CAN 


———- —-——-—, ]—- NICHOLSON V. 


SUB-SECT. 2.—ENJOYMENT. 


92. Liability for waste—Tenant in fee with 
executory gift over.|—-A tenant in fee simple in 
possession of real estates, with an executory gift 
over, is not impeachable for waste.—He HANBURY’S 
SETTLED Estatss, [1913] 2 Ch. 357; 82 L. J. Ch. 
428; 109 L. T. 358; 29 T. L. R. 621; 57 Sol. Jo. 646. 

~J—See, also, AGRICULTURE, Vol. II., 
pp. 70, 71. Nos. 476-481. 








| DILLABOUGH (1862), 21 U. C. R. 591.-—— 
CAN. 


91liv. —— ——.]} Held: a deed 
of land “to A. B. forever,” without 
the word “ heirs,’’ will not convey une 
fee, but only a life estate.—Jac 
LYONS (S070); 19 N. B. R. 336. CAN. 

Slv ———-, CLARE (EARL) v. 
HARRIS (1838), ), 2 Jo. Ex. Ir. 216.—IR. 

91 vi. —— -}+~—Under eon ey. 
ancing & Law of Property Act, 1881 
Ne 41), s. 51, to pass the legal estate in 
ee simple, it is necessary, in the absence 
of the word “ heirs ” to use une words 
“in fee simple.’’—Re Forp FER 
a Contract, [1906] 1 I. 7 607. 


pre- 


the family.— 





SUB-SECT. 


V. 91 vii. —— ———.])—Re FAayYLe 
ame sy Co.’8 CONTRACT, TORY J 
1 


t. —— Limitation “in fee.”")— 
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Sect. 1.—Estate in fee simple: Sub-secis. 3 & 4. 
Sect. 2: Sub-sect. 1, A. & B.] 


SUB-SECT. 3.—ALIENATION. 

98. Right to alienate—Tenant in fee with 
executory gift over.]——Testatrix gave her resi- 
duary estate, in the events which happened, (a) to 
her niece C. on condition that she easided in testa- 
trix’s house during the life of testatrix’s sister M., 
& provided there a home for M. so long as she 
wished ; (b) in the event of C. not complying with 
the condition, to another niece upon the like 
condition ; (¢) in the event of neither niece com- 

lying with the condition, upon trust for M. for 
ife with other trusts over on her death. At the 
date of testatrix’s death M. was a lunatic not so 
found, confined in an asylum, & was not cxpected 
to recover her faculties. Upon a summons by 
©. under Settled Land Acts :—Held: (C. was a 
person having the powers of a tenant for life 
under Settled Land Act, 1882 (c. 38), the condition 
as to providing a home was void so far as it pre- 
vented C. from exercising her power of sale; she 
was entitled to sell the house & keep the proceeds 
absolutely.—Re RIcHARDSON, RICHARDSON v. 
RICHARDSON, [1904] 2 Ch. 777; 73 L. J. Ch. 
783; 91 L. T. 775; 53 W. R. 113; 48 Sol. Jo. 


88. 
_-—- .|—See, now, Settled Land Act, 1925 
(c. 18), s. 20 (1) ii. 





SuB-SECT. 4.—TRANSMISSION BY OPERATION 
oF LAW. 
Descent of estate in fee simple.]|—See DESCENT, 
Vol. XVIII., pp. 5-12. 


Sect. 2.—MODIFIED FEES. 
SUB-SECT. 1.—CREATION OF ESTATES. 
A. Estates in Fee upon Condition. 
94. Nature of estate—Impossibility of limita- 
tion by way of remainder.|—-SEyYMoOR’s CASE, No. 


102, post. 
95. .|\—(1) Even if this were to be 








read as in the first instance a grant to the second 


Rea, PRoPpERTY AND CHATTELS REAL. . 


son of Lady De La Warr & the heirs of his body so 
long as he had not succeeded to the Earldom of 
De La Warr, the cause entirely failed to show that 
a brant of that kind could be consistent with 
limitations over from son to son. There is no 
instance in the books that we are aware of in which 
a fee simple, or a fee tail qualified in the way that 
I have mentioned, as by the addition of the words, 
‘lords of the manor of Dale,’’ is followed by a 
remainder to other persons upon the first takers 
ceasing to be lords of the manor (LORD CAIRNS, C.). 

(2) If a condition was annexed to an estate, 
which otherwise would have been absolute, then 
on the happening of the condition the estate was 
defeated. ut then... it was not defeated for 
the benefit of a remainderman, nor could a 
remainder have been annexed to the condition ; 
it was defeated or defeasible by & for the donor, 
who was entitled to enter for the condition broken 
(LoRpD CAIRNS, C.).—BUCKHURST (PEERAGE) CASE 
(1876), 2 App. Cas. 1, Hl. L. ; 

L — . Rhondda’s Claim, [1922 

AED. eden pei. Rae v. Stuart 1880), 4 

App. Cas. 286. 

——.]—-See Law of Property Act, 1925 (c. 20), 
s. 7 (1); Law of Property (Amendment) Act, 1926 
(c. 11), Sched. 

—— Possibility of reverter.|—-See CilARITiks, 

Tol. VIII., pp. 328, 329, Nos. 1106-1109. 


How created.J—See CuHarities, Vol. VIII, 
pp. 320, 321, Nos. 1028-1032 ; WILLS. 
96. How defeated — Necessity for entry.) — 


One being possessed of a farm, etc., for the term of 
fifty years, devised his lease of the farm, etc., & 
all the years therein to come to B. after the 
death of M., testator’s wife, etc.; & in the mean- 
time his will & meaning was, that his wife should 
have the use & occupation of the farm, etc., during 
her natural life, etc.:—Held: B. shall have the 
term by way of executory devise, & not by way of 
remainder. 

A freehold, of which a praecipe lies, cannot so 
easily cease; but is voidable by entry after the 
condition broken, which cannot by the common 
law be transferred to a stranger (per CUR.).— 
MANNING’S CASE (1609), 8 Co. Rep. 94b; 77 E. R. 
618. 


Annotations :—Distd. Child v. Baylic (1623), Cro. Jac. 459. 
Consd. Scattergood v. Edge (1699), 12 Mod. Rep. 278. 


GARDE v. GARDE (1843), 3 Dr. & War. 
435.—IR 


a. .)—Held: the words 
“in fee’’ were capable of being, & 
should be, construed as meaning ‘ in 
fee simple.’’—Re OTTLEY’s ESTATE, 
(1910) 1 I. Ri 1.—IR. 


b. —— No words of limitation.]— 
Where by deed an equitable estate 
in land was granted without words 
of limitation :—~Held: an estate in 
fee was granted, there being in the 
deed a sufficient indication of the 
intention of the grantor to pass, not 
an estate for life, but an estate in fee. 
-——-THOMPSON v. HUN tt 18 

34 N. S. W. 


8S. hk. N. 8. W. 127; 

W. N. 237.—AUS. 

_c. ———~ ——.]— Re JOHNSTON'S 

Estate, (1911) 11. R. 215.—IR. 

decd, of an equitable estate without 

words of limitation, may confer the 

oquitable fee where the intention to 

oe ne ap ere the deed.—He 
9 Oss e ’ 

11915) 11. R. 304.—IR. Gere 














<a ‘ .J— Re Mureppoy & 
Tero 8 CONTRACT, ({1919] 1 I. R. 


Trosmen Nowruuad’ tmeanve 
ck ERN REL ’ 





g: Lease of land from Crown.) 
—'fhe interest of a lessee from the 
Crown of land under The Land Act, 
1869, includes the right to the fee 
simple of the land on payment of 
certain rent by him.—Jox v. CURATOR 
OF ESTATES OF DECEASED J]’ERSONS 
(1895), 21 V. L. R. 620.—AUS. 


h. —— Crown ygrant.J)—NORTHERN 
Trust Co. v. TURNER (Sask.), [1923] 
2). La. 1. 1175.—CAN. 


; Devise of proceeds.J)—A de- 
vise of the proceeds of land, will 
ass the fee simple in the land.— 
OORE v. POWER (1858), 8 C. P. 109. 
— CAN. 

}. Conveyance of timber rights for- 
ever—Right] of entry to cut limited for 
years. |-—BEATTY v. MATHEWSON (1908), 
40 Ss. C. R. 557.—CAN. 


m. Title di d—Claimant not in 
possession.}—The ct. will not grant 
a certificate to quiet the title of a 





‘party who claims to be the legal 


owner in fee cary om but who is not 
in possession & is kept out by a person 
who disputes his title. He must first 
recover possession of the premises.— 
ge HOEEANY (1871), 18 Gr. 528. 


n. Livery of ee oy for.) 
—~-MUCDONALD v. MoGILLIs (1867), 26 
U. Cc. kK. 458.—CAN. 


PART II. SECT. 1, SUB-SECT. 3. 


o. Right to alienate—Condition in 
restraint of alienation void.j—A con- 
dition in restraint of alienation to a 
devise in fee, even though its opera- 
tion Is limited to a particular time, 
e.g., to the life of the devisee, is void 
in law, as being repugnant to thc 
nature of an estate in fee simple.— 
Re CARR (DECEASED), CARR v. CARR 
(1914), 20 B. C. R. 82.—CAN. 


PART II. SECT. 2, SUB-SECT. 1.—A. 


p. flow created—Crown grant.}—The 
Governor has power in disposing of 
Jjand to grant it in fee simple, sub- 
ject to a condition which might mako 
the estate in fee simple defeasible in 
a certain event, & upon certain terms. 
—A.-G. v. GOLDSBOROUGH (1889), 15 
Vv. L. R. 638.—AUS. 
ues. J—A 


a. When right of entry accr 
deed of land, subjcct to a condition 
that the tor should receive 


enjoy all the prone & emoluments 
accruing therefrom eur his life 
habendum to the grantee, his heirs & 
assigns, with a general covenant of 
warranty, conveys an immediate estate 
in possession, & the grantee’s right of 
entry accrues on the execution of the 
deed.— Dor v. BAXTER (1858), 4 All. 
131 .—CAN. , 
r. Conditional substitution—Validily 


Part II.—Esratres anp InrerEsts In Rea Estate. 


Apia. Goodtitle d. Hayward v Whitby (1757), 1 B 

228. Refd, Woodcock v. Woodcock z, : Eliz, 
795; Sait TEN Case (1618). 10 Go: Rep. 40 nae | 
st, 08 s Hevontt | Hiamtord 
° , Vv. are 1618 > e e 
v. Brown (1621), Palm. 131 . Ae One ose, 
A D. 584; Bate v. Amherst & Norton (1663), T. 
82; Goring v. Bickerstaffe (1663), Freem. Ch 
Burgis v. Burgis (1674), 1 Mod. Rep. 114; Seaman v. 
Warman Gre). Freem. K. B. 306; Howard v. Norfolk 
\§ 682), 3 - in Ch. 40; Smith v. Clever (1688), 2 Vern 
Y ea orman v. Orchard (1694), Skin. 628; Ayres »v 
¥F and (1697), 1 Ld. Raym. 325: Gower v. Grosvenor 
(1740), Barn. Ch. 54; Boauclerk v. Dormer (1742), 2 
Aout Picola oy v. Speneer 1748), 1 Ves. Sen. 142; 
toe sf Tag ; - 525; Johns v. Pink, 


1847), 16 M 
1. 296. entd. Young v. Holmes (1717), 1 
a 70; Cooper v. Chitty & Blackiston (1756), 1 Burr. 


97. —— ——.] — Fircuer v. ApAMs (1740) 
2 Stra. 1128; 93 E. R. 1079. 


Annotation :—Retd. Right d. Fisher v. C : 
East, 491. Retd &. Fisher v. Cuthell (1804), é 








98. - ——.] — Buckyursr (PEERAGE' 
CASE, No. 95, ante. 
99. ---- Necessity for reconveyance.] — Hunt 


v. Hunt (1714), Gilb. Ch. 48; Prec. Ch: 8387; 25 
KEK. R. 31, L. C. 

100. When right of entry barred.) ——- Anon. 
(1573), Dal. 95, 105; 123 Io. R. 302, 31}. 

101. -}-— King Charles II., by letters 
patent, granted some property in fee, subject to a 
fee farm rent, & to a proviso of re-entry, in case 
a decree should be made at the suit of the King 
for repairing the property, & the same should 
afterwards remain for a year out of repair. ‘The 
Crown afterwards granted away the rent :—Held : 
the proviso for re-entry could not be exercised, 
& it therefore formed no objection to the title to 
the property.—FLOWER v. IfArropp (1843), 6 
Beav. 476; 12 L. J. Ch. 507; 1 L. T. O. S. 381; 
7 Jur. 613; 49 E.R. 910. 
aimectation :—~Mentd. Nicoll v. Chambers (1852), 11 C. B. 





Who may enter.|—See Law of Property Act, 
1925 (c. 20), s. 4 (2) (0). 

Validity of condition.|—-See Girrs, Vol. XXV., 
p. 526, Nos. 182-184 ; SETTLEMENTS ; WILLS. 

Application of rule against perpetuities.] — See 
CHARITIES, Vol. VIII., pp. 325-329; PERPETUITIES, 
Vol. XXXVII., pp. 72, 73. 


B. Delerminable Fees. 


102. Description of estate—Fee simple limited 
& qualified.]|—(1) Every estate descendible to the 
heir is either an estate of inheritance, or an estate 
of frechold; an estate of inheritance is cither 
fee simple or fee tail; an estate of fee simple is 
either an estate of inheritance absolute & indeter- 
minable, as where lands are given to a man & his 
heirs, he has such a pure & absolute estate which 
can never determine ; or a fee simple determinable, 
& that is in two manners, either expressly derived 
out of an absolute & pure estate in fee simple, or 
implicit, & derived out of an estate tail; out of an 
absolute estate in fee also in two manners. First, 
by condition, as upon mtge., & that is called a fee 
simple conditional. Secondly, by limitation, as 
if A. enfeoffs B. of the manor of D. to have & to 
hold tu him & his heirs, so long as C. has heirs 
of his body, & that is called a fee simple limited 
& qualified; & in both these cases, the whole 
estate in the land is in the feoffce; & therefore 


of.j—-The position of an absolute un- | his heirs &. 


limited owner subject to a con- 
ditional gift over is unknown to the 
law of England, but well known to 
the Scotch law. Hence in Scotland, 
although a conveyance to a man “ & 


Od heed 


assi 


makes him an abso 
there, may follow, e valid conditional 


at 


ute owner or fiar 


the occurrence of the contemplated 
events, effect will be given.— BARSTOW 
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no remainder or reversion can be expectant upon 

either of them. 

(2) When tenant in tail bargains & sells the 
said messuage by deed indented & enrolled to 
William Higham & his heirs, & afterwards levies 
a fine to him & his heirs with proclamations, he 
has an estate in fee simple, as long as the tenant in 
tail has heirs of his body, derived out of the estate 
tail; & this is a more inferior & subordinate 
estate in fec simple than the other two aforesaid, 
for upon this a remainder or reversion may be 
expectant. 

(3) An estate of freehold descendible, in like 
manner is either expressed or implied ; expressed, 
as if a man demises land to one & his heirs during 
the life of J. S. or tenant for life grants his estate 
to one & his heirs; in these cases the lessee or 
grantee has an estate of freehold descendible, but 
no estate of inheritance, for he shall be punished 
for waste & he in reversion or remainder shall enter 
for forfeiture, & his heir shall not have his age; 
for he in a manner is but a special occupant; nor 
shall he be in respect thereof charged as heir in an 
action of debt; implicite, as where in the case at 
bar tenant in tail bargains & sells the land to 
William Hligham & his heirs, he has an estate 
descendible, & determinable upon the death of the 
tenant in tail, & yet he has a better estate than the 
other has, for he shall not be punished for waste.— 
SEYMOR’s CASE (1612), 10 Co. Rep. 95b; 77 E.R. 
1070. 

Annotations :—As to (1) Refd. Stone v. Newman (1635), Cro. 
Car. 427; Stephens v. Britridge (1661), 1 Lev. 36 ; Martin 
d. Tregonwell v. Strachan (1743), 5 Tenn Rep. 107, n. 3; 
Qipley v. Waterworth (1802), 7 Ves. 425. As to NY 
Consd. Dow d. Odiarne v. Whitchead (1759), 2 Burr. 704. 


Refd. Took v. Glascock (1669), 1 Saund. 260; Hunt v. 
Bourne (1702), 1 Com. 124; Machell v. Clerk (1702), 1 


Com. 119. As to (3) Refd. Baxter v. Doudswell (1675), 
3 Keb. 498. — Generally, Refd, Hoam v. Allon (1627), Cro. 
Car. 57. Salvin v. Clerk (1629), Cro. Car. 156; Smith 


t. Tindal (1706), 11 Mod. Rep. 102 ;, Doe d. Thomas v. 
Jones (1831), 1 Cr. & J. 528. Mentd. Bartholomow v. 
Belfield (1613), Cro. Jac. 332; Zouch d. Torse v. Forse 
(1806), 3 Smith, K. B. 191. 

103. Nature of estate— Impossibility of limita- 
tion by way of remainder or reversion.| —-Sry- 
MOR’S CASE, No. 102, ante. 

_, See, now, Law of Property Act, 1925 
(c. 20), s. 7 (1); Law of Property (Amendment) 
Act, 1926 (c. 11), Sched. 

104. Enlargement into fee simple absolute. | 

Testator appointed trustees & cxors. of his will 
& devised certain real estate upon trust to pay the 
annual income arising therefrom unto his nephew, 
pltf., until he should assign, charge, or otherwise 
dispose of the same or become bkpt., which of the 
said events should first happen, & if the trusts 
shereinbefore declared should determined in the 
ifetime of pltf. to accumulate at compound 
nterest for the benefit of the male heir of his body 
ill he attained the age of twenty-one years, & 
should he die without leaving a male heir, then 
testator directed his trustees to apply the annual 
ncome to pltf.’s brothers & the respective male 
aeirs of their bodies successively according to 
eniority in tail with remainder to the pltf.’s 
isters as tenants in common. Upon a summons 
Jy pltf. to which the remaindermen, pltf.’s infant 
son, & the heiress-at-law of testator, were defts., 
‘or the determination of the quantum of the 
estate taken by him :—Held: without prejudice 
to any claim which after pltf.’s death his heir male 





: oy . Brack, Pa'rrison ». HENDERSON 
oe eesee far, | (1868), L. Rt. 1 So. & Div. 392.—SCOT. 


— Whether by ac- 
SNC Ee yy grantor -DOn 
Au. 232.—CAN, 


t. How 
quiescence in sale 
». BAXTER (1855), 3 
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Sect. 2.— Modified fees: Sub-sect. 1, B. & C.; sub- 
sect.2. Sect. 3: Sub-sect. 1, A. (a), (b) & (c).. 


or the heir male of his body might make, pltf. 
took an equitable estate in fee simple determinable 
on the happening of any of the specified events. 
which estate would on his death without the 
happening of any of those events become an 
absolute estate in fee simple, but subject to th: 
executory limitations over to the remaindermen i 
pltf. should die without leaving any male heir o: 
his body at the time of his decease. 

_ This limitation to R. of a determinable fee 
simple appears to me to be free from objection in 
every respect, notwithstanding what may have 
been said in any book as to the effect of Quia 
Emptores upon the creation of estates in fee 
simple determinable or qualified. . . . If & when 
R. assigns, charges, or becomes bkpt., which 
event, of course, if it happens at all, must be during 
his life, the estate limited to him will of itself 
cease or determine. ... If, however, R. dies 
without assigning, charging or becoming bkpt., 
etc., then the event expressed for the determination 
of his estate never can arise & his estate in fee 
simple becomes absolute (JoycE, J.).—Re LEACH, 
LEAcH v. LEACH, [1912] 2 Ch. 422; 81 L. J. Ch. 
683; 106 L- T. 1003; 56 Sol. Jo. 649. 

ARMA -—Apld. Re Thomas, Vivian v. Vivian, [1920] 1 

105. How created—Words of collateral limita- 
tion—Enfeoffment of B. for ‘‘so long as C. has 
nan of his body.’’]—-SEyMor’s Cask, No. 102, 
ante. 

106. - ——— Until devisee shall ‘‘assign 
charge or otherwise dispose of the property, or 
become bankrupt.’’|—-Re Leacu, LEACH v. LEACH, 
No. 104, ante. 

~.]—See, further, SETTLEMENTS ; WILLS. 





C. Conditional Fees. 
See COPYHOLDs, Vol. XIII., p. 59. 


SUB-SECT. 2.—INCIDENTS OF ESTATES. 


_ Powers of person entitled to determinable fee.]- 
See Settled Land Act, 1925 (c. 18), 5. 20 (1) iii. 


Sect. 3.—ESTATE FOR LIFE. 
SuB-sEcT. 1.—For LIFE oF TENANT. 
A. How Arising. 
(a) Determinable Life Estates. 
Creation under settlement.)—Sce SETTLEMENTS. 
Creation under wills.|—See WILLs. 
Repugnant conditions in settlements.]—Sce 
SETTLEMENTS. 
Repugnant conditions in wills.)—See WI1L1s. 
ene conditions in gifts.|—See Guirrs, 
Vol. XXV., p. 526, Nos. 182-184. 
Gift over on bankruptcy.]—See BANKRUPTCY, 
Vol. V., pp. 653-659. 
, Powers of tenant of determinable life interest.]— 
a Settled Land Act, 1925 (c. 18), s. 20 (1) vi., 


(b) By Implication. 
107. Absence of words of limitation.J—A grant 
of a rent to one generally is, by implication of law, 


PART Il. : : 
I. SECT. 3, SUB-SECT. 1.- conveyance to © 


a. Informal words of limitation- 


ever,’’ there 


“* & her children for ever’’.Jj—Under a 
- & her children for 
. being no children at the 
time of the deed :—Held : 
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an estate for life; but it may be qualified by an 
habendum for years.—BALDWIN v. MARTON, 
BALDWIN’S CASE (1589), 2 Co. Rep. 283 a; 1 And. 


223; 76 EB. R. 486 
dington v. Kime (1695), 3 Lev. 431. 


108. -|—Consideration of blood is not so 
effectual as consideration of money; for if I 
bargain & sell my land for money, without express 
ing any estate, the bargainee has a fee simple, 
but if in consideration of natural affection, I 
covenant to stand seised to the use of my son, & 
do not express any estate, there my son is but 
tenant for life (GawpDy, J.).—DICKON v. MARSH 
(1601), Gouldsb. 182; 75 EB. R. 1080. 

109. .}— Semble: an appointment of 
equitable estate in land to an individual or to a 
class without words of limitation does not carry 
more than a life interest to the appointee, in the 
absence of circumstances sufficient to show an 
intention that the fee should pass.— He THURSBY’S 
SETTLEMENT, GRANT v. LITTLEDALE, [1910] 2 
Ch. 181; 79 L. J. Ch. 588; 102 L. T. 838; 54 
Sol. Jo. 581, C. A. 
Annotations :—Apld. Re 

Bostock, [1921] 1 Ch. 432. 

v. Lees, [1926] W. N. 220. 

110. -J—In an appointment of real estate 
& of personalty, subject to a trust to re-invest in 
real estate, the omission of the customary words 
f limitation does not necessarily limit the appoint- 
ment to that of a life estate. Where the estates 
dealt with are equitable estates & there is an 
apparent intention of the appointor to pass the 
whole interest, the appointees will take in fee 
simple, & where the appointor has apparently 
distinguished between the personalty & realty by 
using the words ‘trust funds & property,’ & 
where the inference is that he intended the 
appointees to take the whole interest in the 
personalty, at any rate, the fact that the person- 
alty is subject to a trust to re-invest in realty 
does not make it realty to the extent of rebut- 
ting this presumption.—e NuTT’s SETTLEMENT, 
MCLAUGHLIN v. MCLAUGHLIN, [1915] 2 Ch. 431; 
84 L. J. Ch. 877; 113 L. T. 914; 58 Sol. Jo. 
717. 

See, now, Law of Property Act, 1925 (c. 20), 
8. 60 (1). 

Implication of life estate from gift over on death.]| 
—Sce WILLS. 

111. Informal words of limitation—‘‘ Or his 
heirs.’’]—-Feoffment to A. to have & to hold to him 
or his heirs, gives but an estate for life. If afeoff- 
ment be made to A. to have & to hold to him, or to 
his heirs, there he has but an estate for life, for these 
want precedent words to direct the words in the 
disjunctive ; & these words (his heirs) are of the 
‘ssence of the estate & without them no estate 
of inheritance shall pass. MALLORY’s CASE (1601), 
5 Co. Rep. 111 b; 77 E. R. 228. 

| Annotations :—Refd. Hewet v. Painter (1611), 1 Bulst. 174 ; 
Bland’s Case (1632), Godb. 448; Sacheverel v. Frogate 
1671), 1 Vent. 161. Mentd. Finch’s Case Naraey 6 Co. 

P 63a; Molineux ». Molineux (1608), Cro. Jac. 

144; Fraunces’ Case (1609), 8 Co. Rep. 89 b; Tracey v. 

Dutton (1621), Cro. Jac. 617; Blucke v. Mole (1661), 1 

Lev. 40; Williams v. Fry (1672), 3 Keb. 19; Long v. 

Buckoridge (1718), 1 Stra. 106; Wood v. Leadbitter 

eee & W. 838; Scaltock v. Harston (1875), 1 

112, ——- ‘‘ Heirs of the body of the wife.’’]—— 

. gift to husband & wife, & the heirs of the body 
f the wife, conveys an estate for life to the 
usband, & an estate in special tail to the wife.— 








Bostock’s Setthnt., Norrish v. 
Mentd. Re Lees’ Trusts, Lees 





took only a life estate.—SHANK Uv. 
CATES (1 54), ll U. ©. R. 207.—CAN. 
b. Grant in trust-——Determination of 


the grantee objects of trust—Life estate tn trustees.) 


Part II.—Estares anp INTERESTS IN REAL Estarr. 


arr v. THOMPSON (1618), Cro. Jac. 474; 79 
Annotation :—Mentd. Copland v. Pyatt (1632), Cro. Car. 


113. —— “ Heirs of thelr two bodies. |—-Estate 
made by A. to B., whom he intends to marry, & 
the heirs of their two bodies begotten, is an 
estate for life to B. with a contingent remainder 
to the issue.—Froamorton d. ROBINSON v. 
WHARREY (1770), 2 Wm. Bi. 728; Wilm. 354; 
96 E. R. 428; sub nom. THROGMORTON d. RosBInN- 
SON v. WHARREY, 3 Wils. 144. 


Annotation :—Refd. Denn d. Trickett v. Gillot (1788), 2 
Term Rep. 431. 


114, -——. ““@ his assigns.’’] — FisHer vv. 
NICHOLLS (1700), Holt, K. B. 743; 3 Salk. 127; 
90 EB. R. 1309. 

115. ~-—~.]—By a gift from father to son 





by deed poll of lands to hold to him & his assigns 
for ever, charged with £100 to his younger brother 
at the end of his apprenticeship, & warranty 
against all men, the son takes only an estate for 
life—Wricur d. ALLINGHAM ». DOWLEY (1778), 
2 Wm. BI. 1185; 96 B. R. 698. 

116. “In fee.’"]}—-Upon payment off by the 
mtgor. of a mtge. debt: created in 1895, the pro- 
perty which had constituted the security for the 
debt was conveyed by the mtgees. unto the mtgor. 
‘ to hold the same unto & to the use of ” the mtgor. 
“in fee freed & discharged’ from the mtge. 
debt secured by, & all claims & demands under 
the mtge. deed :—Held: to supply the word 
“simple ” after “ fee ” from the obvious intention 
a8 appearing by other parts of the deed of recon- 
veyance would not be a compliance with the terms 
of Conveyancing & Law of Property Act, 1881 
(c. 41), 8.51; in the absence of the words “ & his 
heirs,” as words of limitation in the habendum, the 
deed could not operate to pass the legal estate in 
fee simple, & therefore only a legal estate for life 
cena under the deed to the mtgor., having the 
egal estate in remainder outstanding in the 
mtgees.—Re rue, & MITCHELLS & BUTLERS’ 
CONTRACT, [1901] 1 Ch. 945; 70 L. J. Ch. 498 ; 
84 L. T. 459; 17 T. L. R. 392. 

See, now, Law of Property Act, 1925 (c. 20), 
s. GO (1), & Sched. I., Part IT. 

Application of rule in Shelley’s case.|—See Law 
of Property Act, 1925 (c. 20), s. 131, & Sect. 7, 
sub-sect. 4, B., post. 


(c) Tenant in Tail after Possibility of Issue 
Extinct. 

117. By implication of law—Not by express 
limitation.]|—Covenant to stand seised in consider- 
ation of an intended marriage to the use of T. & 
A., his intended wife, for their lives, without 
impeachment of waste; & after their decease, to 
the use of the first issue male, & to the heirs male 
of such issue, lawfully begotten, & so over to the 
second, third, etc., issue male, remainder to the 
use of the heirs male of T. & A., & for want of 
such issue, to the use of B. & the heirs male of his 
body, remainder to the heirs of the body of T. & A. 
The marriage took place; T. died, leaving issue 
by A. J., who afterwards died :—Held: (1) T. & 
A. were seised of an estate tai] executed sub modo, 
viz. until the birth of issue male; & then by opera- 
tion of law, the estates are divided, viz. T. & A. 
become tenants for their lives, the remainder to 
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the issue male in tail, the remainder to the heirs 

male of T. & A., etc.; (2) tenant in tail, after 

possibility of issue extinct, shall not be punished 
for waste. Shall not be compelled to attorn. 

Shall not have aid. On alienation no consimili 

casu lies. After death there can be no intrusion. 

Such tenant may join the mise on the mere right. 

Shall not name herself, nor be named tenant for 

life. Such tenant has but an estate for life, & 

a feoffment in fee is a forfeiture. An exchange 

between her & tenant for life is good; (3) the 

estate of tenant in tail after possibility ought to 
be a remnant & residue of an estate tail, & cannot 
be by the limitation of the party. A tenancy 
in tail after possibility will not merge @ prior 
estate for life; (4) A., although but tenant for 
life, shall have the privilege of tenant in tail after 
possibility, for the inheritance that was once in 
her; (5) the estate of a tenant in tail, after 
possibility, ought to be a remnant & residue 
of an estate tail, & by the act of God, & not 
by the limitation of the party dispositione legis, 
& not ex provisione hominis: & therefore if a man 
makes a gift in tail upon condition, that if he does 
such an act, that he shall have but for life, he is 
not tenant in tail after possibility of issue extinct, 
for that is ex provisione hominis & not ex disposi- 
tione legis: but it ought to be the remnant & 
residue of an estate tail, & that by the act of God 

& the law, sc. by the death of one donee without 

issue.—-BOWLES’S CASE (1615), 11 Co. Rep. 79 b; 

77 “BK. R. 1252; sub nom. Bowes v. BERRI, 1 

Roll. Rep. 177. 

Annotations :—Aa to (1) Consd. Williams v. Williams (1808), 
15 Ves. 419. Refd. Petty v. Goddard (1662), O. Bridg. 
35; Harris v. Becchey (1679), 2 Show. 91; Bamfi 
Popham (1703), Holt, K. B. 233; Carrick v. Err on 
(1726), Mos. 9; Hooker ». Hooker (1733), 2 Barn. E. fi. 
379; Cunningham v. Moody 
Doe d. Willis v. Martin (1790), 4 
v. Taylor (1837), 2 My. & Cr. 376. 
liams v. Williams (1808), 15 Vos. 419. am 
v. Bubb (1680), Freem. Ch. 53; Aston ». Aston (1749 a 
1 Ves. Sen. 264; A.-G. ». Marlborough (1818), 3 Madd. 
498. Generally, Refd. Skelton v. Bide (1665), O. Bridg. 
390; Gore v. Gore (1733), Kol. W. 254; Goodright d. 
Larmer v. Scarle (1756), 2 Wils. 29. Mentd. Oxford’s 
Case (1615), 1 Rep. Ch. 1; Sechoverel v. Dale (1627), 
Poph. 193; KR. v. Hampden (1637), 3 State Tr. 826: 
Gosling v. Dorney (1687), 1 Vern. 482; Greaves v. Powel 
(1691), 2 Vern. 248; Garth v. Cotton (1753), 3 Atk. 751; 
Tooker v. Annesley (1832), 5 Sim. 235; Boydell v. 
M‘Michael] (1834), 3 Tyr. 974; Waldo ». Waldo (1841), 
12 Sim. 107; Gent v. Harrison (1859), John. 517 ; Leigh 
v. Dickeson (1883), 12 Q. B. D. 194. 

118. --——.|-—Upon a special verdict the case 
was, G. seised in fee of lands in S. by will devises 
to R., son of his late brother, all his lands commonly 
called P. & also all other his lands, during his 
natural life, & to his heirs male of his body be- 
gotten & for want of such issuc, HR. to have the 
estate but during his natural life, & no longer; & 
then his will was, that the said estate should 
descend to P., his nephew. RK. suffers a recovery 
to the use of himself & his heirs & devises this land 
to deft. in fee, & dies without issue male. It was 
adjudged to be an estate tail in R., & so the re- 
mainder barred by the recovery & not an estate for 
life, & so forfeited by the recovery, for the words, 
& for want of such issue, he R., to have but an 
estate during his natural life, is no more than the law 
implies ; for if tenant in tail has no issue it resolves 
into an estate for life; & so it was adjudged.— 
FOUNTAIN v. GOOCH (1678), 2 Eq. Cas. Abr. 306 ; 


22 H.R. 258. 





—-ARMSTRONG ¥. HARRISON (1898), 29 | 323.—CAN. 


oO. R. 1 74.—CAN, 


to hei Re peel (1877), 4 
. Direction to convey 79. )}— AR ’ 
ROMANES & SaTH (1880), 8 P. R. ' CAN. 


d. Conditional fee — Condition im- 


1 of law.j— 
{or we Cc. R. 22.— | MoKay v. ANNAND (1863), 1 Old. 247. 
—CAN. 


PART II. SECT. 38, SUB-SECT. 1.— 
A. (6). 


BARTELS v. 118i. By implication 
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Sect. 3.—Estale for life: Sub-sect. 1, A. (c), Bo & 
C.; sub-sect. 2, A. & B. (a), (b) & (c).] 
Powers of tenant—Barring entail.|—See Fines 
& Recoveries Act, 1833 (c. 74), s. 18. 
-|—See Settled Land Act, 1925 (c. 18), 
s. 20 (1) i. 





B. Enjoyment. 


See, now, Settled Land Act, 1925 (c. 18), Part II. 
Rights & liabilities of tenant for life.|—WSee, 
generally, SETTLEMENTS. 
In respect of trees & timber.|—Sce 
AGRICULTURE, Vol. II., pp. 79-87, 89-93, 101-114, 
Nos. 585-681, 710-733, 817-967. 
In_ respect of emblements./—See AGRI- 
CULTURE, Vol. II., pp. 58-60, Nos. 316-344. 
In respect of title deeds.|—See Sect. 8, 
sub-sect. 1, post ; SETTLEMENTS, 
In respect of fixtures.|—See SETTLEMENTS. 
In respect of mines & minerals.|—See 
MINEs, Vol. XXXIV., pp. 627-631, 636, 639-644, 
Nos. 230-290, 328-332, 371-417. 
In respect of dedication of highways.]— 
See HIGHWAYS, Vol. XXVI., pp. 289, 290, Nos. 223, 


224. 
In respect of maintenance of boundaries.]— 
See BOUNDARIES, Vol. VII., p. 281, No. 122. 

—— In respect of interest on incumbrances.]— 
See SETTLEMENTS. 

In respect of compulsory acquisition of 
land.|—-See COMPULSORY PURCHASE OF LAND, 
Vol. XI., p. 163, Nos. 413—415. 

In respect of waste generally.|—Sce 
SETTLEMENTS, 

Compare, also, EXECUTORS, Vol. XXIV., pp. 
633, 634, 666, 667, Nos. 6934-6939 ; LANDLORD 
& TENANT, Vol. XXXI., pp. 350-360; EccLest- 
ASTICAL LAw, Vol. XIX., pp. 510 ef seg. ; INJUNC- 
TION, Vol. XXVII., pp. 960-965 ; LIMITATION OF 
Actions, Vol. XX XII., pp. 465, 466. 























C. Alienation. 
See Settled Land Act, 1925 (c. 18), Part II.; 
SETTLEMENTS, 


SUB-SECT. 2.—PUR AUTRE VIE. 
A. Nature. 

119. Estate of freehold.| — Rossk’s Cassz, No. 
129, post. 

120. -}] — OLDHAM v. PICKERING (1698), 
Comb. 475; Carth. 376; 12 Mod. Rep. 103; 
Holt, K. B. 503; 2 Salk. 464; 90 K. R. 600; 
sub nom. OLDEROON v. PICKERING, 1 Ld. Raym. 
96; sub nom. OLDISON v. PICKERING, 3 Salk. 137. 


Annotations :—Refd. Ripley v. Waterworth (1802), 7 Ves. 
425; Head v. Godlee, Reynolds v. Godlee (1859), 29 


L. J. Ch. 633 

121. Descendible.|-SEYMOR’s CASE, No. 
102, ante. 

122, —__ ——.]—An estate pur autre vie may 
be limited to A. in tail, remainder to B., for this is 
only a description, who shall take as special 
occupants during the life of cestui que vie. 

The limitation of an estate pur autre vie to A. 
& the heirs of his body, makes no estate.tail in A. 
for all estates tail are estates of inheritance, to 
which dower is incident & must be within the 








PART II. SECT. 3, SUB-SECT. 2.—A. 
e. Merger.}—An estate pur autre vie 
will not merge in an estate for the 
life in remainder, whether 
created by the same or different 
instruments.—C'REAGH v. BLOOD (1845), 


aE Eq. R. 688; 3 Jo. & Lat. 133.— 


PART II, SECT. . SUE Sect 2.— 
e a e 
{. By express limitation—lLease for 
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statute De Donis, 1285 (c. 1), whereas in this kind 
of estate, which is no inheritance, there can be no 
dower, neither is it within the statute, but a de- 
scendible freehold only (per CurR.).—Low vv. 
BuRRON (1734), 3 P. Wms. 262; 2 Eq. Cas. Abr. 
394, pl. 1; 24 EH. R. 1055, L. ©. 
Annotations :—Refd. Ex pv. Sterne £1801), 6 Ves. 156; 
Zouch d. Forse v. Forse (1806), Smith, K. B. 191; 
Doe d. Jeff v. Robinson (1828), 8 B. & C. 296; Fitzroy 


v. Howard (1828), 3 Russ. 225; Slade v. Pattison (1835), 
5 L. J. Ch. 51; Re Michell, Moore v. Moore, [1892] 2 Ch. 


87. 

1238. —-— ———.]—If a freehold lease for lives 
be limited to A. & the heirs of his body, with 
remainders over, A. may dispose of the whole & 
defcat the remainders by any conveyance during 
his life-time ; or semble, by his will alone 

Such estates [yur autre vie] certainly are not 
estates of inheritance ; they have been sometimes 
called, though improperly, descendible freeholds ; 
strictly speaking, they are not descendible freeholds 
because the heir at law does not take by descent 
(Lorp KENYON, C.J.).—DOE d. BLAKE v. LUXTON 
(1795), 6 Term Hep. 289; 101 BE. R. 558. 
Annotations :—Apld. Stead v. Platt (1853), 18 Beav. 50. 

Consd. He Inman, Inman v. Inman, [1903] 1 Ch. 241. 

Refd. Kenrick v. Beauclerk (1802), 3 Bos. & P. 175; 

Cresswell v. Hawkins (1857), 3 Jur. N. S. 407; Phillips 

v. Ball (1859), 6 C. B. N.S. 811. 

124. Not estate of inheritance.|—-SEYMOR’s CASE, 


No. 102, ante. 


125. ——-.]—-Low v. Burron, No. 122, ante. 
126. -——.]|—DoE d. BLAKE v. LuxtTon, No. 
123, ante. 





127. .|—The estate [pur autre vie] is not an 
estate of inheritance (STIRLING, J.).—He MICHELL, 
Moors v. Moore, [1892] 2 Ch. 87; 61 L. J. Ch. 
326; 66 L. T. 366; 40 W. R. 375. 

Estate pur autre vie in copyholds.|—See Copy- 
HOLDS, Vol. XIII., pp. 65, 66, Nos. 803-818. 


B. Creation. 
(a2) In General. 

128. By express limitation—Lease for lives of 
donee & others.|—A lease to A. for life, & for the 
lives of B. & C. is an estate pur autre vie, & does 
not determine on the death of A.—DALE’s CasE 
(1590), Cro. Eliz. 182; 78 E. R. 439. 

Annotation :—Consd. Geary v. Bearcroft (1666), Cart. 57. 

129. ——— Continues during life of sur- 
vivor.|——A lease to A. & his assigns habendum for 
his life, & for the lives of B. & C. is but one estate 
of freehold to continue during these three lives & 
the survivor of them.—RHossr’s Cask, (1598), 
5 Co. Rep. 13 a; 77 E. R. 68; sub nom. Ross »v. 
ALDWICK, Cro. Eliz. 491; Gouldsb. 157; sub nom. 
Roos v. AWPDWICK, Moore, K. B. 398. 

Annaiations :—Consd. Bowles v. Poor srt), Bulst. 135, 





Windsmore v. Hubbard (1587), Cro. Eliz. 58; 


Pinker v. Litcott (1665), O. Bridg. 373; Geary v. Bear- 
croft (1666), Cart. 57; Thomason v. Mackworth (1666), 


QO. Bridg. 502. 

130. Lease during specified lives.) —If a 
lease be made to A. during the life of several, 
upon the death of one of the cestuis que vie, the 
estate is not determined, but A. shall have the 
land during the life of the survivor of them.— 
BRUDNEL'S CASE (1592), 5 Co. Rep. 9a; 77 E.R. 
61. 


Annotations :—Apld. Hughes v. Crowther 
Rep. 66; Quick & Harris v. Ludborrow ( 





1610), 13 Co. 
ets) 3 Bulst. 
1 Vent 


29. nsd. Sacheverel v. Frogate (1671), . 161. 
Apld. Slater v. Carew (1674), 1 Mod. Rep. 187. Oonad. 
Jones v. Strafford (1730), P. Wms. 79; Cowper v. 


lives of donor’s issue—Effect of death 
without issue.}—Where a tenant in 
tail makes a lease for lives & dies 
without issue, the lease is absolutely 
determined by his death, so that no 
acceptance of rent by him in remainder 


Part II.—Estatres anp INTERESTS IN REAL KSTATRE. 


Cowper (1734), 2 P. Wuas. 720; 

f » Cas. temp. Talb. 127. Befd. Daniel v. Waddington 

ere ,3 Suet: aoe : arr nt Freedland (1626), Oro. Car. 
: i e@ 4 : 

(1854). Rar, 703: r ( ) Poph. 204; Day v. Day 


181. —--—.]~-A lease for sixty years if A. 
& B. so long live is determined by the death of 
either A. or B.; but if a lease be made for the 
lives of A. & B. the freehold is not determined by 
the death of one of them.—Hucugs & CROWTHER’S 
CaSE (1610), 13 Co. Rep. 66; 77 B. R. 1476. 

18: A ——-.]—If a lease be made, during 
the life of S. & N. or if an estate be limited unto A. 
if B. & C. shall so long live; if one of them dies, 
he shall hold the same during the life of the sur- 
vivor, this being in a limitation; but otherwise 
it will be in a condition, as it is resolved in Brudnel’s 
Case, No. 130, ante (CoKE, C.J.).—-Quick & HARRIS 
v. LUDBORROW (1615), 3 Bulst. 29; 1 Roll. Rep. 
196; 81 E. R. 25. 

Arnolaiion :—Montd. Siboni ». Kirkman (1836), 1 M. & W. 


Hudaon v. Hudson 








133. ——— Lease during life of another.) — 
SEYMOR’s CASH, No. 102, ante. 
134. ——— Profits to be divided between two 


persons—During life of one—Tenancy in common 
in nature of estate pur autre vie.|—A. by will de- 
vises lands to trustees & their heirs, in trust, that 
the profits should be equally divided between his 
wife & daughter, during the wife’s life; & after 
her death he devised the same to the use of his 
daughter in tail, with remainders over; the 
daughter died during the mother’s life :—Held : 
a tenancy in common between the mother & 
daughter, & during the mother’s life, the daughter’s 
moiety did not descend or result to the heir, but 
was an interest undisposed of, & in nature of a 
tenancy pur autre vie, & should go to the adminis- 
trator of the daughter.—PHILLIrps v. PHILLIPS 
(1701), 2 Vern. 430; 1 P. Wms. 34; Prec. Ch. 167 ; 
ae Cas. Abr. 292; 1 Ld. Raym. 721; 23 Ki. R. 


Annotations :-—Refd. Watts v. Ball (1708), 1 P. Wms. 108; 
Bagshaw v. Spencer (1743), 2 Atk. 570; Jones v. Morgan 
Cay 1 Bro. C. C. 206; Ingle v. Vaughan-Jenkins 

1900), 69 L. J. Ch. 618. 


135. Grant to trustees & their heirs—-To 
preserve contingent remainders.|—An estate was 
limited to trustees ‘‘ & their heirs,’ to preserve 
contingent remainders, & it was subsequently, & 
after another life estate, limited to the same 
trustees for 500 head to raise portions :—Held : 
having regard to the clear intention, the estate to 
the trustees ‘‘ & their heirs’’ must be controlled, 
& they took an estate pur autre vie, so as to give 
effect to the term of five hundred years.—BEAU- 
MONT v. SALISBURY (MARQUIS) (1854), 19 Beav. 
198; 3 Eq. Rep. 369; 24 L. J. Ch. 94; 24 L. T. 
O.S. 166; 1 Jur. N.S. 458; 52 E. R. 325. 
Annotation :—Consd. Lewis v. Rees (1856), 3 K. & J. 132. 

136. Devise to heirs during specified 
lives.|-Where M. by her will devised certain 
lands to E., her heirs, exors., administrators, & 
assigns, during the lives of three persons therein 
named; & in case they should all die within 
thirty-one years from the death of M. then to KH. 
her exors., administrators, & assigns for thirty-one 
years, remainders over :—-Held: the heirs of E., 
took a freehold estate in the lands pur autre vie.— 
CARPENTER v. DUNSMURE (1854), 3 E. & B. 918; 
1 Jur. N.S. 41; 2 W.R. 549; 118 E. R. 1385. 

137. Devise for life of donee & life of his 
heir.|—Testator devised land to A. “‘ for his life & 
the life of his heir’’:—Held: the devise was 
legally valid, & the effect was to give to the 














on can make it good.—Dor 
Hs Dbpesger v. NEWTON (1846), 3 
U. OC. R. 249.—OAN. 


PART Il. SECT. 3, SUB-SECT. 2.— | v. JOBBINS (1893), 14 N. S. W. 
B. (b). (Kq.) ; . 8. W. 


devisee an estate during his own life & the life of 
the person who should be ascertained to be his 
heir at the time of his death.—Re AMOS, CARRIER 
v. PRICE, [1891] 3 Ch. 159; 60 L. J. Ch. 570; 
65 L. T. 69; 39 W. R. 550; 77. L. BR. 559. 
a eceon :—Refd. Re Clarke, Clarke v. Clarke, [1901] 2 
188. Assignment of existing life estate — Grant 
of entate by life tenant.|-SEyMor’s CassE, No. 102, 
ante. 
189. ---—.]—-The holder of an estate for 
life in realty granted the land to A., his exors., 
administrators & assigns, habendwm from a future 
date for the term of the grantor’s life :—Held: 
to pass an estate for life—BoppIN@TON v. RoBIN- 
SON (1875), L. R. 10 Exch. 270; 44 L. J. Ex. 228 ; 
33 L. T. 364; 23 W. RR. 925. 
Annotation :—Refd, Savill v. Bethel], [1902] 2 Ch. 523. 
Estate pur autre vie in copyholds.|—See Cory- 
HOLDS, Vol. XIII., p. 65, Nos. 803, 804. 





(b) By Way of Remainder. 

140. Vested remainder.}|—-S. devised a lease for 
lives, after payment of his debts, to his two grand- 
children H. & W., but if either of them died without 
heirs of their own bodies, then the share of him so 
dying should go to testator’s other grandchild C. 
W. died without issue. On a bill filed by a mtgee. 
to foreclose :—Held: H. & C. were entitled to 
redeem in equal moieties.—-WASTNEYS v. CHAPPELL 
(1714), 8 Bro. Parl. Cas. 50; 1 EH. R. 1170, H. L. 


Annotations :—Consd. Norton v. Frecker (1737), 1 Atk. 
524; Slade v. Pattison (1835), 5 L. J. Ch. 51. Apld. 
Hdwards v. Champion (1853), 1 Kq. Rep. 419. 

141. --—--—,|—-LOW Vv. BuRRON, No. 122, ante. 

142, —-—.| —Norron v. FRECKER, No. 150, 
post. 

143. —-—.]—Dor d. BLAKE v. LuxTon, No. 

123, ante. : 
144, .|—Estates pur aulre vie were devised 





to A. for life, with an ultimate limitation to A., 
subject to some intervening contingent limitations 
to other persons :—Held: A. could not destroy 
the intermediate contingent interests.—PICKERS- 
GILL v. GREY (1862), 30 Beav. 352; 31 L. J. Ch. 
394; 5 L. T. 706; 8 Jur. N. S. 632; 10 W. R. 
207; 54 H.R. 925. 

145. |—Re BARBER’S SETTLED ESTATES, 
No. 163, post. 

146. Contingent remainder.] — PICKERSGILL v. 
GREY, No. 144, ante. 





(c) Limitation in Tail. 

147. General rule.] — JEFFRYE’S CASE (1627), 
Het. 54; 124 1. R. 338. 

148, ———.] — Estate pour autre vie may be 
limited to a man & his heirs, & may be entailed, & 
may descend, though a term for years cannot be 
so entailed.—FINcH v. TUCKER (1690), 2 Vern. 
184; 23 BE. R. 721. 

149, ———.]—Low v. BuURRON, No. 122, ante. _ 

150. .|—R. being seised to himself & his 
heirs of a church lease for three lives, on his second 
marriage, by a settlement made in 1657, covenants 
to levy a fine thereof to himself for life, with 
remainder as to part thereof to the first & other 
sons of the marriage in tail, & as to other part 
thereof to the use of such children & for such 
estates as he should by deed or will appoint, & for 
want of such to the use of the first & other sons of 
the marriage in tail, remainder to his own right 
heirs. By a settlement made in pursuance of 
articles upon the marriage of the eldest son of the 





L. 
28; 9 N W. W. N. 106.— 
AUS. 
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second marriage, who was a party to the articles, 
R., the father, conveys it to the uses of his son’s 
Marriage settlement :—Held: the estate tail 
created as to part of the premises in the church 
lease by the deed of 1657, was well barred by the 
articles & settlement made upon the son’s marriage, 
the church lease not being within the Statute 
De Donis, 1285 (c. 1), & the other part of the 
premises in the church lease, was in pursuance of 
the power of appointment contained in the deed 
of 1657, well appointed by the same articles & 
settlement, but at any rate, it was not competent 
for pltf., who was the next in remainder, in case 
the articles & second settlement had not been made, 
having agreed with N., his eldest brother by a 
former marriage, that the lease should be renewed 
in the name of N., in his own name, & in the name 
of his eldest son, to bring a bill for an account of 
the rents & profits which had accrued in N.’s life- 
time.—NORTON v. FRECKER (1737), West temp. 
Hard. 203; 1 Atk. 524; 25 B. R. 896, L. C. 
Annotations :—Consd. Slade v. Pattison (1835), 5 Lu. J. Ch. 
51; Cresswell v. Hawkins (1857), 3 Jur. N.S. 407. ; 
Doe d. Blake v. Luxton (1795), 6 Term Rep. 289. Mentd. 
Curtis v. Curtis (1789), 2 Bro. C. C. 620; Pulteney v. 
Warren (1801), 6 Ves. 73; He Rownaon, Field v. White 
(1885), 54 L. J. Ch. 950. 








151. }—DoE d. BuakE v. LuxTon, No. 
123, ante. 
152. .|—Re BARBER’S SETTLED ESTATES, 


No. 163, post. 

153. How barred — Conveyance.|—-NORTON vv. 
FRECKER, No. 150, ante. 
-.|\—DoE d. BLAKE v. LUXTON, 


154, —— 





No. 123, ante. 
155. ——_ Articles.}|—-NorTon ¥v. FRECKER, 

No. 150, ante. 
56. —-— Surrender & regrant.]—Quasi tenant 


in tail of a freehold lease for lives may, by 
surrendering the old lease, & taking a new one to 
imself, bar the remainders over.— GREY 1. 
MANNOCK (1765), 2 Eden, 339; 28 EB. R. 928. 
Annotations :—Expld. Doe d. Blake v. Luxton (1795), 6 


Id. 
Term Rep. 289. Consd. Slade v. Pattison (1835), 5 
LS Ch. 51. Refd. Blake v. Luxton (1815), Coop. G. 
157, .| —A. possessed of a church 








lease for three lives devised it to trustees for 
certain purposes, till his son R. should attain 
twenty-one, & when his son should attain that 
age, he directed his trustees to stand seised of it 
to the use of his said son & the heirs of his body. 
By a codicil he directed that if his son R. should 
die without issue, his son P. should inherit the 
estate in the same manner as R. was to inherit it, 
R. being quasi tenant in tail if he surrender this 
lease & take a new one to himself & his heirs for 
three new lives, there is no equity on behalf of P. 
to make R. or his devisees trustees of the new 
lease for P.—BLAKE v. BLAKE (1786), 1 Cox, Eq. 
Cas. 266; 3 P. Wms. 10, n.; 29 E. R. 1160; 
subsequent proceedings, sub nom. DOE d. BLAKE v. 
Iu xrON Spd TE on Rep. 289. 

nN tons ; . Slade v. 5 L. J. Ch. 

51. Refd. Moody v. Walters (1809), Von 2830 o— 

158. -+—-Quasi tenant in tail of a 








freehold lease for lives, may, by surrendering the | 


PART II. SECT. 83 
B. (0) 
153i. How barred — Conveyance.) —~ 


ALLEN ¥. ALLEN 6 
307 IK. (1842), 2 Dr. & War. 


SUB-SECT. 2.— 
junction will be 


PART II. SECT. 83, SUB-SECT. 2.—C. 
160i. Liability for hr in- 


tenant for lives renewable for ever, 
to restrain destructive waste, with 
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old lease, without the trustees joining, & taking a 
new lease to himself, bar the remainders over ; 
notwithstanding there were prior existing trusts 
at the time of such surrender.—BLAKE v. LUXTON 
(1815), Coop. G. 178; 35 E. R. 522. 
Annotation :—Reld, Slade v. Pattison (1835), 5 L. J. Ch. 51. 
159. —— Will.|] — Dor d. Buake v. LUXTON, 
No. 123, ante. 


C. Incidents. 
160. Liability for waste.]—— An occupant shall 
be punished for waste, for he has the estate of the 
lessee for life.—WoORCESTER’S (DEAN & CHAPTER) 


CASE (1605), 6 Co. Rep. 37 a; 77 E. R. 307. 
Refd. Holden ». Weekes (1860), 1 John. & 


Annotations :— ; 
H. 278; Eecl. Comrs. v. Wodehouse, [1895].1 Ch. 552. 


Mentd. Cook v. Younger (1625), Cro. Car. 16; Geary v. 
Hearcroft (1666), O. Bridg. 484; Freeman d. Vernon v. 
West (1763), 2 Wils 165; Doe d. Shrewsbury v. Wilson 
fe Pe fo 363; Doe d. Douglas v. Lock (1835), 


161, ———.]—Srymor’s Case, No. 102, ante. 

162, Right to emblements.] -—The right of 
tenant for life, or tenant pur autre vie, to emble- 
ments not in a state to be gathered in at the 
dropping of the life, is, in general, confined to such 
emblements as are of annual produce.—GRAVES v. 
WELD (1833), 5 B. & Ad. 105; 2 Nev. & M. K. B. 
7125; 2L.J.K.B.176; 110 KE. R. 731. 

Power to distrain.|—See Distress, Vol. XVIII., 
p. 288, Nos. 242, 243. 

Powers under Land Drainage Acts.]—See LAND 
IMPROVEMENT, Vol. XXX., p. 296, No. 223. 

Powers of alienation.|—See Sub-sect. 2, D., 
post. 


D. Alienation inter vivos. 

163. Estate subject to successive limitations— 
Power of alienation analogous to similar limitation 
of fee simple.|—-When an estate pur autre vie is 
made the subject of successive limitations, the 
power of alienation of the successive takers is to 
be regulated, as far as possible, by analogy to the 
rules which govern similar limitations of an estate 
in fee simple. Therefore an executory devise 
of an estate pur autre vie cannot be defeated by 
the prior taker of a quasi estate in fee simple. 

The cts. have permitted the creation of successive 
limitations of an estate pur autre vie. quasi estates 
for life, quasi estates in tail, quasi estates in fee 
in remainder, & quasi executory devises over 
(Fry, J.).—-Re BARRBER’S SETTLED ESTATES (1881), 
18 Ch. D. 624; 50 L. J. Ch. 769; 45 L. T. 433; 
29 W. R. 909. 
an :—Refd. Re Michell, Moore v. Moore, [1892] 2 

164. Partition.;—A local Act for inclosing land 
within the parish of M., enabled comrs. to make 
exchanges of land with the consent of the owners, 
whether tenants in fee simple or for life. Sect. 32 
provided for the costs of partition ; but there was 
no clause in terms authorising partitions. The 
Act received the royal assent on May 19, 1819, 
at which time C. was seised of an undivided moiety 
of certain land in M. for the life of K., the other 
moiety being vested in A. S. in fee. On Aug. 2, 
1819, C. & A. S. made a claim in writing under 
41 Geo. 3, c. 109, in respect of the land so held by 
them as tenants in common; & on Sept. 13, 1819, 


VILLE (1851), 2 I. Ch. R. 289; 4 
Ir. Jur. 335.—IR. 

1621. Right % emblements.}—Kui.y 
d against a v, WEBBER (1860), 11 1. ©. L. R. 67.— 


out 


directing an issue case is 
all of ands held pur autre vie, cannot Ir. L. Rec. N. 8. 29.—IR. _&. Conveyance to trustees.}-—-Camp- 
n arre 7 y will.—Horkins vv. BELL v. SANDYS (1803), 1 Sch. & Lef. 
AMAGE (1826), Batt. 365.—IR. 160 fi. ——-.}—PENTLAND v. SOMER- 281,—IR. 
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A. 8. died intestate, leaving E. S. his heir. On 
Aug. 11, 1826, the comrs. made their award, & 
thereby made certain allotments, numbered 
respectively on a map, 13, 87, & 88, to 0. & A.S., 
in respect of their interests in the open lands to 
be allotted & divided; & they also, under the 

exchanges ”’ allotted to E. S. an undivided moiety 
of certain land sought to be recovered in this 
action, a8 also of the said three pieces of land 
numbered 13, 87 & 88, the other moiety being 
therein stated to be already vested in E. S. in 
exchange for, as well the undivided moiety of the 
said K. S. in certain other old inclosed lands, which 
the comrs. thereby allotted to C., the other moiety 
thereof being therein stated to be then already 
vested in him, as also the entirety of a close belong- 
ing solely to HE. S.:—Held: (1) the local Act 
having, by sect. 32, contemplated partitions, but 
containing no authority for that purpose, the 
legislature must have intended that they should 


be effected under 41 Geo. 3, c. 109, 5. 16; & this 
allotment could not have been supported as a 
partition under that Act, because C. was only 
tenant pur autre vie, &, as such, had no authority 
because one of the 
tenants in common was to take as his share in 
severalty a close which, before the partition, formed 


to consent to a partition ; 


no part of the land held in common, but was the 
separate property of the other tenant in common ; 
(2) the words ‘‘ tenants for life ’’ in sect. 31 of the 
local Act included tenants pur autre vie, & the 
allotment was good under that Act as an exchange ; 
(3) two tenants in common may exchange with 
each other their respective moieties of different 
parts of the land held in common; & where the 
moiety of an estate is settled to uses, with a power 
of exchange in the trustees, such a power may be 
well executed by dividing the land into two por- 
tions to be held in severalty, onc to the uses of the 
settlement, the other by the party entitled to the 
other moiety.—Dor d. KNIGHT v. SPENCER, 
DoE d. KNIGHT v. SANSUM (1848), 2 Exch. 752 ; 
154 E. R. 693. 


Annotations :-—As to (3) Dbtd. Bradshaw v. Fano (1856), 25 
ni vg 413. Consd. Re Frith & Osborne (1876), 3 Ch. 
.6 


165. Conveyance to trustees—Effect of death of 
trustees.|—If an estate is limited to A., his heirs & 
assigns during the life of B., & A. conveys the legal 
interest in it to trustees, their exors., administrators 
& assigns, the deaths of the trustees in B.’s life- 
time, living A., give A. no interest in the legal 
estate. —NORTHEN v. CARNEGIE (1859), 4 Drew. 
587; 28 L. J. Ch. 9380; 33 L. T. O. S. 355; 7 
W. R. 481; 62 E.R. 225. 

Annciation :—Refd. Re Michell, Moore v. Moore, [1891] 2 

Ch. 87. 


166. Executory devise Defeat by prior taker 
of quasi fee simple.]-—— Re BARBER’S SETTLED 
Estatss, No. 163, ante. 

Estates tall.]—See Sub-sect. 2, B. (c), ante. 


E. Devolution on Death. 


Descent of estate pur autre vie.|—-Sec DESCENT, 
Vol. XVIII., pp. 12-14, Nos. 102-133. 
Copyhoids.|—See Corpruoups, Vol. XIII., 
pp. 65, 66, Nos. 805-816. 
Whether assets for payment of debts.]—See 
Executors, Vol. XXIII., pp. 343, 344, Nos. 4087, 
, 4098, 4094. ae 
sO tolltion of special occupancy.|—See Adminis- 
tration of Estates Act, 1925 (c. 23), s. 45 (1) (a). 
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F’. Production of cestui que vie. 
(a) Order for Production. 
i. In General. 


See Cestui que Vie Act, 1707 (c. 72). 

167. By whom made—Lord Chancellor.} — 
Ex p. ST. AUBYN (1793), 2 Cox, Eq. Cas. 373 ; 
30 E. RR. 172, L. C. 

168. Master of the Rolls.|—-MEYRICK v. 
LAWES (1857), 23 Beav. 449; 29 L. T. O. S. 257; 
5 W. R. 746; 53 BE. R. 177. 

169. How made—Ex parte.|—Ea p. WHALLEY, 
No. 196, post. 

170. On motion — Although no notice of 
motion served on tenant pur autre vie.|—-Order to 
produce cestui que vie before Comrs., or the ct. 
{after failure to produce at church porch], granted 
on motion, although notice of the motion had not 
been served on the tenant pur autre vie.—Ezx p. 
ABERGAVENNY (LORD) (1865), 6 New Rep. 335. 

171. Burden of proof on tenant pur autre vie.|— 
The intention of 6 Ann. c. 18, is to throw the burden 
of proving the existence of the cestuis que vie upon 
those who hold for lives—Ea p. KENSINGTON 
(1835), 4 I. J. Ch. 269. 

172. Affidavit in support of application — 
Whether allegation of concealment necessary.|— 
Re DENNIS’ W111, No. 175, post. 

Contents of order—Time & place of production.] 
—WSee Sect. 3, sub-sect. 2, F. (b), post. 

Before whom cestui que vie to be pro- 
duced.|—-See Sect. 3, sub-sect. 2, I". (c), post. 














ii. Who may Apply. 

See Cestui que Vie Act, 1707 (c. 72). 

178. Remainderman.|—Tenant for nincty-nine 
years, if she shall so long live; remainder to 
trustees to preserve contingent remainders ; 
remainder to the heirs of her body; remainder 
over to the same trustees upon trust for other 
persons. Upon the application of those persons 
& the trustees undcr 6 Ann. c. 18, the husband of 
the tenant for life was ordered to produce her.— 
ue ». GRANT (1801), 6 Ves. 512; 31 EB. R. 1170, 

C. 


174. -|—There being no satisfactory proof 
that the persons were living for whose lives certain 
hereditaments were held, the ct., on the application 
of the remainderman, made an order under 6 Ann. 
c. 18, s. 1, requiring the tenant pur autre vie to 
produce the persons in question at a time & place 
specified in the order.—Re CLossEy (1854), 2 Sm. 
& G. 46; 2 Eq. Rep. 52; 22 L. T. O. 8. 253; 18 
Jur. 222; 2 W. R. 183; 65 B. R. 295. 


Annotations :—Folld. Re Dennis’s Will (1860), 7 Jur. N. S. 
230. Consd. Re Owen (1878), 48 L. J. Ch. 248. 


175. ——-—.]-—— Real estate stood limited to J. 
for life; vemainder to A. in fee. J. assigned his 
life estate. Sometime afterwards it became 
doubtful whether J. was living or not, & there was 
evidence that when last seen he was apparently 
hopelessly ill. The ct., on the application of A., 
made an order under 6 Ann. c. 18, requiring the 
assignees of the life estate to produce J.; though 
there was no allegation in the affidavit that the 
death of the cestua que vie was concealed by them. 
—Re DENNIS’ WIL! (1860), 7 Jur. N. S. 280; 8 
W. R. 649. 

Ans nee Re Hall, Ez p. Castledine (1881), 44 

176. ——.|—Where an application is made 





under 6 Ann. c. 15,8. 1, to the party in possession 


of an estate for the production of a cestui que vie 


PART Il, SECT. 3, SUB-SECT. 2.—E. 
h. Zerm subsisting after livese—Chattel interest.|—Re O'BRIEN, KELLY v. BARRY (1892), 27 L. R. Ir. 372.—IR. 
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Sect. 8.—Estate for life: Sub-sect. 2, F. (a) i., ti., 
dv. & v., (b), (c) & (ad). Sect, 4: Sub-sect. 1.] 


to the person entitled to the estate in remainder, 

& the party in possession does not respond to the 

application, appct. is entitled to an order for 

roduction.—He OWEN (1878), 10 Ch. D. 166; 48 

.J.,Ch. 248 ; 27 W. R. 305. 

Annotation ~~ ADH. Re Hall, Ex p. Castledine (1881), 44 
177. Trustees.|—. | ie hiecaa No. 173, ante. 
178. Reversioner.|—-Re LINGEN, No. 218, post. 
179. .}— Under 6 Ann. c. 18, assignees 

of leaseholds held for a term determinable on the 

death of a tenant for life, may, at the instance of 
those entitled in reversion expectant on the death 
of the tenant for life, be ed upon to produce 
him; & failing such production, the cestut que vie 

will be deemed to be dead.—Re Haru, Ex p. 

CASTLEDINE (1881), 44 L. T. 469; 29 W. R. 521. 

Annotation :—Refd. Re Stevens (1886), 31 Ch. D. 320. 

180. Executo devisee.|——(1) The devisee of 
land in case of the death of another without 
leaving issue is a person who has a claim in expect- 
ancy to an estate after the death of a person, 
within 6 Ann. c. 18,5. 1. 

(2) A close of land was devised to M. in fee, 
but in case she should die without leaving lawful 
issue, to others. M. married & left her husband, 
having had no issue. He died in May, 1888. 
Orders were made in June & Aug. 1888, ray ake 
that A., who had bought the interest of M., should 
produce her first at W. church door, secondly, in 
ct. ; she not having been produced, & A. not having 
proved that she was alive, the ct. ordered that she 
should be taken to be dead. 

I have not to decide whether she is dead or not ; 
but only whether for the purposes of. the Act 
she is to be taken to be dead ; subject to the estate 
being given up again if it can afterwards be shown 
that she is alive (NorRTH, J.). 

(3) I do not give costs for this reason. ... I 
think it is a case in which, looking at the circum- 
stances, resp. was entitled to require appcts. 
to come before the ct. (NORTH, J.).—Re POPLez, 
Ex p. BAKER (1889), 40 Ch. D. 589; 58 L. J. Ch. 
372; 60 L. T. 668; 37 W. R. 554. 


ill. When Granted. 

See Cestui que Vie Act, 1707 (c. 72). 

181. No proof of continued existence of cestui 
que vie.|—He CLossry, No. 174, ante. 

182. Cestui que vie hopelessly ill.|—Re DENNIS’ 
Wi, No. 175, ante. 

183. No answer made to application for pro- 
duction.|—Re OwEn, No. 176, ante. 

184. Cestul que vie not heard of for many 
years.|—-The ct. will, under 6 Ann. c. 18, make an 
order for the production of the cesiui que vie 
against the wife of the tenant for life of freehold 
eae el where the tenant for life has been absent 

not heard of for many years, during which the 
wife has been in possession of the property & in 
receipt of the rents for her own benefit by virtue 
of an authority in writing from her husband, the 
tenant for life.—Re STEVENS (1886), 31 Ch. D. 320; 
55 L. J. Ch. 433; 54 L. T. 80; 34 W. R. 268; 
2T. L. R. 261. 


iv. Against Whom Made. 
See Cestui que Vie Act, 1707 (c. 72). 
185. Interest determinable on a life—Husband 
' of baie for Witton p. rarest No. 173, ante. 
-_— e of tenant for life.\— Re Stev 
No, ade iene 
: see for lives./—ZE2 pn. 
196, post . 
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188. ——.]|—Re LINGEN, No. 218, post. 

189. Assignees of life estate.) —— Re DENNIS’ 
Wit, No. 175, ante. 

190. Party in possession.|—Re Ownzn, No. 176, 
ante. 

191. Assignees of leaseholds.|——Re Hay, Ex p. 
CASTLEDINE, No. 179, ante. 

192. Assignee of fee subject to executory 
devise.] — fe Porte, Ex p. BAKER, No. 180, 
ante. 


v. Costs. 

See Ceatui que Vie Act, 1707 (c. 72). 

193. General rule—Costs not allowed.|—-The ct. 
has no power to order a remainderman, expectant 
upon the determination of an estate pur autre vie, 
to pay to the tenant pur autre vie the expenses of 
producing the cestui que vie under 6 Ann. c. 18.— 


Re Isaac (1838), 4 My. & Cr. 11; 41 E. RB. 5. 
asc 1 De G. 





‘Annotations :-—Distd. Re Woodburn’s Will (1857 
&. J. 333. Mentd, Melling v. Bird (1853), 22 L. J. Ch. 599 ; 
Re L. B. & 8. C. Ry. (1854), 18 Beav. 608. 
194. ——.] — Re POPLE, Ex p. BAKER, 
No. 180, ante. 


(b) Time and Place. 

See Cestui que Vie Act, 1707 (c. 72). 

195. Specified in hero ea Kx p. St. AUBYN 
(1793), 2 Cox, Eq. Cas. 373; 30 E. R. 172, L. C. 

196. .]—Order made, ex p., under 6 Ann. 
c. 18, that a lessee for lives should produce the 
cestuis que vie to persons named, & at a time & 
place specified, in the order.—Ea py. WHALLEY 
(1828), 4 Russ. 561; 38 E. R. 916. 

197. ———.]—-Re CLossEy, No. 174, ante. 

198. Time for production — Fortnight from 
order.|—Eaz p. St. AUBYN (1793), 2 Cox, Eq. Cas. 
373; 30 BE. R. 172, L. C. 

199. ——— Extension — On reasonable evidence 
of existence.|—Where a cestui que vie of a lease 
for lives, who has been ordered to be produced, 
was not forthcoming, but there was reasonable 
evidence of his existence, the ct. extended the 
time for his production.— He ST. JOHN’s HOSPITAL 
(1868), 18 L. T. 317; 16 W. R. 6703; previous 
proceedings, 18 L. T. 12. 

200. Settled by registrar.|—Zx p. THOMAS 
(1898), 42 Sol. Jo. 553. 

201. Place of production—Church door.|—z p. 











aes sar (1793), 2 Cox, Eq. Cas. 373; 30 BK. R. 
202. ——-.|— Re PorL4e, Ex p. BAKER, No. 
180, ante. 





203. ——.|— Ex p. THomas (1898), 42 
Sol. Jo. 553. 

204. ——— On failure to comply with order for 
production— Further order for production in 
court.|—He LINGEN, No. 213, post. 

205. |—Ez p. ABERGAVENNY 
sar eed No. 170, ante. 




















.|— He PoPpLE, Ex p. 








BAKER, No. 180, ante. 
207. Or before commissioners.} 
—Ex p. ABERGAVENNY (LORD), No. 170, ante. 


(c) Before Whom Produced. 

See Cestui que Vie Act, 1707 (c. 72). 

208. Persons specified in order.J—Zx yp. ST. 
AUBYN (1793), 2 Cox, Eq. Cas. 373; 30 H. R. 
172, L. CG. 

209. ——,|—Ex Pp. WHALLEY, No. 196, ante. 

210. ———.]—Re OLossEy, No. 174, ante. 


(d) Effect of Failure to Produce. 
See Cestui que Vie Act, 1707 (c. 72). 
211. Death presumed.|)— Re HALL, 
CASTLEDINE, No. 179, : 


Ex p. 


Part II.—Estates AND INTERESTS IN REAL Estate. 


212, ——— Subject to subsequent disproof — 
Possession surrendered on disproof.|—Re Popris, 
Ex p. BAKER, No. 180, ante. 

2138. Insertion of minute in proceedings of 
court.|—Course of proceeding under 6 Ann. c. 18, 
to compel a lessee pur autre vie, to produce the 
cestui que vie to the reversioner. 

I apprehend that all that is necessary is that 
the registrar should insert a minute in the book 
of proceedings of this ct. that, on this, day, at 
the sitting of the ct. at 10 o’clock in the morning, 
no person represented to be the cestui que vie was 
produced or appeared (SHADWELL, V.-C.).—Re 
LINGEN (1841), 12 Sim. 104; 59 BE. R. 1070. 
Annotation :—Folld. Re Clossey (1854), 2 Kq. Rep. 52. 

Failure to comply with order for production— 
Issue of further order for production in court.|— 
See Nos. 204-207, ante. 


SEctT. 4.—ESTATE BY THE CURTESY. 
SUB-SECT. 1.—ESTATE OF WIFE. 
See Administration of Estates Act, 1925 (c. 23), 
S. a Ad tag (2); Lawof Property Act, 1925 (c. 20), 
5. ‘ 


214. Estate tail—Determined but not defeated— 
Right of husband not affected.|—-PaINr’s CASE, 
No. 236, post. 

215. Inseparable incidents—Not prohibited 
by condition.|—-MILDMAY’s CASE, No. 645, post. 

216. Merger of life estate.|—-Testator de- 
vised his two houses & gardens to his wife during 
her widowhood; & after the determination of 
that estate, to the use of all & every of his child or 
children by his wife, equally to be divided between 
them, share & share alike, & the lawful issue of 
their or her or his bodies or body; & for default 
of such issue, to the use of his nephew in fee. By 
a subsequent clause, he devised & bequeathed to 
his daughter F. the sum of £300, to be paid when 
she attained twenty-one, & the house wherein 
she then lived, one of those before devised, after 
her mother’s decease or marriage; & to his 
daughter R. the gum of £300, to be paid when she 
attained twenty-one, & the house in the occupation 
of D., the other of those before devised, after her 
mother’s decease or marriage; & in case of either 
of his daughters dying without lawful issue before 
the sum or sums were paid, then the share or 
shares of her or them so dying to be divided 
amongst the survivors or survivor of them. 
Testator had no other property but the two 
houses, & no children except the two daughters, 
who both survived him & his wife. F. married, 
had a child which dicd, & died, leaving her hus- 
band, & also her sister R. surviving her. Semble: 
F.’s husband was entitled to the other moiety 
thereof as tenant by the curtesy, F.’s estate for 
life therein having merged in her estate tail._— 
Dog d. AMLOT v. DAvIES (1839), 4 M. & W. 599; 
1 Horn & H. 489; 8 L. J. Ex. 74; 150 E. R. 
1560. 

217. ——— ‘‘Independent of any husband ’’— 
‘¢ Perpetually in some branch of my family.’’]— 
D., being seised in fee, by will, executed before 
1838, devised to his niece K., “‘ for her life only ”’ ; 
‘‘ghould she marry, & have issue, then to go to 
her children ; or if she have no issue then to go to ”’ 
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F., “‘my nephew & exor. Should he have no 
issue, then to go to my niece’? H. ‘‘ & further- 


more, it is my desire that the freehold shall never 
be sold or mortgaged, but shall remain, indepen- 
dent of any husband, perpetually in some branch of 
my family.” After D.’s death, E. married pltf., 
had children by him, & died. From a day before 
the death of testator, till after E.’s death, the 
land had been on lease from year to year, to the 
same tenant, at an annual rent :—Held: E. took 
an estate tail by the will; pltf. on E.’s death, 
became tenant by the curtesy.— VoOLLER v. CARTER 
(1854), 4 BE. & B. 178; 24 L. J. Q. B. 56; 24 
L. T. O. S. 93; 1 Jur. N. S. 278; 3 W. R. 22; 
119 E. R. 67. 
Annotation :—Reid., Coles v. Witt (1856), 2 Jur. N. S. 1226. 
218. Equitable estate—Trust.|—There shall be 
a tenancy by the curtesy of a trust, as well as of 
a legal estate.—-WAtTrs v. BALL (1708), 1 P. Wms. 
108; 24 BK. R. 315, L. ©. 


Annotations :—Refd. Banks v. Sutton (1732), 2 P. Wms. 700: 


Casborne v. Scarfe (1737), 1 Atk. 603 ; Bagshaw v. Spencer 
ee 2 Atk. 570; Jones v. Morgan (1783), 1 Bro. C. C. 


219. .|—Husband may be tenant by 
the curtesy of a trust, though the wife cannot have 
dower thereof.—CHAPLIN v. CHAPLIN (1733), 3 
P. Wms. 229; 24K. R. 1040, 1. C. 

Annotations :-—Refd. Burgess v. Wheate, A.-G. v. Wheate 

(1759), 1 Eden, 177; Smith v. Adams (1854), 5 De G. M. 

& G.712. Mentd. Amesbury v. Brown (1750), 1 Ves. Sen. 

477; Burges v. Mawbey (1823), Turn. & R. 167; Prico 

v. Carver (1837), 3 My. & Cr. 157. 

220. Equity of redemption.|—A. scised in 
fee of a freehold estate, mortgages it, & afterwards 
intermarries with B. A. dies & the mtge. is not 
redecmed during the coverture; this is notwith- 
standing such a seisin in the wife as entitles the 
husband to be tenant by the curtesy of the mtged. 
premises, for in this ct. the land is considered only 
as a pledge or security for the money, & docs not 
alter the possession of the mtgor. 

If any innovations were to be made, I am of 
opinion the nearest way to right would be, to let 
in the wife to dower of a trust estate & not to 
exclude the husband from being tenant by the 
curtesy of it, & there can be no inconvenience to 
the heir-at-law, for he would have the same 
remedy in this ct. to make a tenant by the curtesy 
keep down the interest as against any other 
tenant for life (LORD HARDWICKE, O.).—CASBORNE 
v. SCARFE (1738), 1 Atk. 603; 26 E. R. 377; sub 
nom. CASBURNE v. INGLIS, 2 Jac. & W. App. II. 
194; West temp. Hard. 221; 2 Eq. Cas. Abr. 
728; Lee temp. Hard. 399, L. C. 


Annotations :—Distd. Hearle v. Greenbank (1749), 1 Ves. Sen. 
298. Consd. Parker v. Carter (1845), 4 Hare, 400. Refd. 
Burgess v. Wheate, A.-G. v. Wheate (1759), 1 Kden, 177 ; 
Cholmondeley v. Clinton (1821), 4 Bli. 1; owne %. 
Morris (1344), 3 Hare, 394; Stanhouse v. Gaskell (1852), 
17 Jur. 157 ; Stone v. Godfrey (1853), 18 Jur. 162 ; Smith 
v. Adains (1854), 5 De G. M. & G. 712; Heath v. Pugh 
(1881), 6 Q. B. D. 345 ; Copcestake v. Hoper, [1907] 1 Ch. 
366. Mentd. Matthews v. Usher (1899), 68 L. J. Q. B. 
988; Turner v. Walsh, [1909] 2 K. B. 484; Re Hayles, 
Row v. Jagg, [1911] 1 Ch. 179; Re Norman, Thackray v. 

Norman (1914), 111 L. T. 903. 


221. To separate use.|— CoorEnR v. MAc- 
DONALD, No. 255, post. 

222. Contingent limitation on death of wife— 
Seised during her life—Husband entitled.]|—Buck- . 
WORTH v. THIRKELL, No. 234, post. 

223. Estate pur autre vie.]—There is no estate 
by the curtesy issuing out of an estate pur autre 
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Sect. eae by the curtesy: Sub-sects. 1, 2, 3 


eS v. PiatT (1853), 18 Beav. 50; 52 
Annotation :—Reld. Holmes v. Prescott (1864), 3 New Rep. 
Money to be laid out in land.]—Sce Equrry, Vol. 
XX., p. 374, Nos. 1117-1120. 
Effect of Married Woman’s Property Act, 1882, 
75).)—See Hussanp & Wire, Vol. XXVII., p. 
4, 8. 





No. 65 
Wife’s interest subject to election & compensa- 
tion.)|—See Equity, Vol. XX., p. 436, No. 1633. 


SUB-SECT. 2.—NECESSITY FOR WIFE'S SEISIN. 


See Administration of Estates Act, 1925 (c. 23), 
s. 45 (1) (6b) (2); Law of Property Act, 1925 (c. 20), 
8. 130 (4). 

224. General rule.}|— VILLERS v. BEAMONT (1556), 
2 Dyer, 146 a; 73 E.R. 319. 

Annotations :—Mentd. Vernon’s Case (1572), 1 Co. Rep. 1a; 
Brown’s Case (1594), 3 Co. Rep. 50 b: Fitzherbert’s Case 
(1595), 5 Co. Rep. 79 b; Bedell’s Case (1608), 7 Co. Rep. 
40a; Harpur’s Case (1614), 11 Co. Rep. 23a; Homer vr. 
Ashford (1825); 3 Bing. 322; Clifford vr. Turrcll (1815), 
14 L. J. Ch. 390. 


225. .|—A. agreed to give a cottage to his 
grandson on his marriage, but there was no con- 
veyance; the grandson entered, fitted it up at 
his own expense, & lived in it several years; then 
the grandfather died intestate, leaving an only 
child the mother of the grandson who never 
entered on the cottaye or received or demanded 
any rent for it; then the mother died, leaving a 
husband & an only son :—Held: the husband was 
not tenant by the curtesy; the son, the above 
grandson, was seised in fee; & consequently he 
gained a settlement by residing on it forty days. 

In order to make the husband tenant by the 
curtesy there must be a seisin in fact in the wife 
(Lorp Kenyon, C.J.).—R. v. GREAT FARINGDON 
(INHABITANTS) (1796), 6 Term Rep. 679; 101 
E.R. 768. 

226. Tenant for years in possession—No rents 
received during life of wife—Wife alive after rent 
day.|—-DE GREY v. RICHARDSON, No. 85, ante. 

227. Rents received by trustees—Not paid 
to wife.|—-Semble: a wife, entitled to real estate 
vested in trustees, who, under an erroneous 
impression of her rights, paid the rents to other 

ersons, died, without having received the rents, 
eaving her husband & one daughter her surviving, 
the husband was tenant by the curtesy.—SToNnE 
v. GODFREY (1853), 1 Sm. & G. 590; 22 L. T. O.S. 
208; 18 Jur. 162; 2 W. R. 118; 65 BE. R. 258; 
on appeal (1854), 5 De G. M. & G. 76, L. JJ. 
Annotations :—Mentd. Bill v. Richards (1857), 2 H.& N. 311; 

Re Saxon Life Asscc. Soc., Anchor Case, Era Case (1862), 

2 John. & H. 408; Rogers v. Ingham (1876), 3 Ch. D. 351 ; 

Re Bowman, Lay, Whytehead v. Boulton (1889), 60 

L. T. 888; Gas Light & Coke Co. v. Met. Ry. (1892), 9 

T.L. R. 98; Allcard v. Walker, [1896] 2 Ch. 369 ; Carnell 


v. Harrison, [1916] 1 Ch. 328; Re Musgrave, Machel] ». 
pereguioses 2 Ch. 417; Burroughes v. Abbott, [1922] 


228. Possession conforming with equitable in- 
terests—For short time during coverture—aAfter 
interest of wife vested.|—-(1) Although the right of 
the husband, as tenant by the curtesy of an 
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2244. General rule.}—The husband of 
@ deceased wife cannot be tenant b 
the curtesy, except of lands of whic 
his wife was seised of such an estate 
as that her issue by him would inherit, 
ag heir to her.—WiIGLE v. MERRICK 


serve 8 C. P. 307.—CAN. 
24 ii. ———-.]—-Parxks iv. 
{1903) 2.1. R. 643.—IR. 
0. Wife entitled 
in testator’s lifetime 
50.L. R. 197; 20. W. RR. 94. 
p. Wife entitled under letters patent 


nder devise— 
}—Re Hunt (eos. 
R —CAN ry 
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equitable estate of the wife, may perhaps be 
excluded by a possession of the estate strictly 
adverse to the husband & wife, & to all other 
parties interested under the settlement during the 
whole period of coverture ; yet the possession of 
the estate in conformity with the equitable 
interests of the cestuis que trust, for however short 
a time during the coverture, & after the interest of 
the wife has become vested in possession, will 
support the title of the husband as tenant by the 
curtesy. 

(2) The possession of the cestui que trust, under 
the trusts of a settlement, is the possession of the 
trustee, & gives the trustee a seisin of the estate, 
which is not interrupted by the death of the 
cestui que trust, but sovapeeriviee | enures for the 
benefit of the person next entitled to the equitable 
interest; & notwithstanding the adverse pos- 
session of another party soon afterwards com- 
menced, the ct. cannot presume such adverse 
possession to have commenced so instantaneously 
on the death of the first cestui que trust, as wholly 
to exclude the equitable seisin of the parties next 
entitled to the beneficial interest.—PARKER v. 
CARTER (1845), 4 Hare, 400; 67 E. BR. 704. 
Annotations :—Generally, Mentd. Wilkinson v. Fowkes (1851), 

Hare, 193; Doc d. Newman v. Rusham (1852), 17 Q. B. 


723: Doe d. Richards v. Lewis, Richards v. Lewis qt 52), 
11 C. B. 1035; Crofts v. Middleton (1855), 2 K. & J. 194. 


229. Adverse possession-— During whole of 
coverture.|—-PARKER v. CARTER, No. 228, ante. 

230. ——— Trustee & beneficiary disseised——Be- 
fore equitable estate of wife begins.|—PARKER v. 
CARTER, No. 228, ante. 

231. Wife entitled under devise -— Dying in 
testator’s lifetime—Wills Act, 1837 (c. 26), s. 33.]— 
EAGER v. FURNIVALL, No. 75, ante. 


, -}—Where, under a devise 
to testator’s daughter, 











who dies intestate in his 
lifetime, she is deemed to have become absolutely 
entitled under Wills Act, 1837 (c. 26), s. 33, her 
husband takes an estate by the curtesy.—He 
DERBYSHIRE, WEBB v. DERBYSHIRE (1905), as 
reported in 75 L. J. Ch. 95. 


SUB-SECT. 3.—-NECESSITY FOR ISSUE. 


See Administration of Estates Act, 1925 (c. 23), 
8. 45 (1) (b),(2); Law of Property Act, 1925 (c. 20), 
8s. 130 (4). 

238. General rule—Issue of marriage necessary. | 
—VILLERS v. BEAMONT (1556), 3 Dyer, 146 a; 73 
E. R. 319. 

Annotations :—-Refd. Fitzherbert’s Case (1595), 5 Co. Rep. 
79 b. Mentd. Vernon’s Case (1572), 4 Co. Rep. 1a; 
Brown’s Case (1594), 3 Co. Rep. 50 b ; Bedell’s Case (1608), 
7 Co. Rep. 40a; Harpur’s Case (1614), 11 Co. Rep. 23 4; 
Homer v. Ashford (1825), 3 Bing. 322; Clifford v. Turrell 


(1845), 14 L. J. Ch. 390. 

234. —— J—Devise ‘“‘from & after M. 
shall have attained the age of twenty-one years or 
be married, to M. her heirs & assigns. But in 
case the said M. shall happen to die before she 
arrives at the age of twenty-one, & without leaving 
issue of her body; & from & after the decease of 
the said M. without issue as aforesaid, to J.,’’ etc. 
M. married, had issue, & died under twenty-one 
without leaving issue :—Held: her husband was 
entitled to curtesy.— BUCKWORTH v. THIRKELL 





from Crown.}|—Where a married woman 
Hrcan, Claims under letters patent from the 

Crown, her husband need not have 
entered upon the land in order to 
entitle him to tenancy by the curtesy, 
the letters patent suo vigore, consti- 
tuting seisin in fact.—WEAVER v. BUR- 
GEss (1871), 22 C. P. 104.—CAN. 
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(1785), 3 Bos. & P. 652, n.; 10 Moore, C. P. 

235, h.; 4 Doug. K. B. 323; 99 B. R. 903. 

Annotations :-—Consd. Doe d. Androw v. Hutton (1804), 3 
ee & P. 643 ; Moody »v. King (1825), 2 Bing. 447. Distd. 

Harbor Banker (188), 2Stin, 240,. Bali Doo pratt 

Madd. 310. Mentd. Gadoli ». Palmor (1833), 10 Bing. 140. 

235. Must be born alive.]—-A man shall be 
tenant by the curtesy if the issue be born alive, 
though it may have never been heard to cry.— 
ANON. (1537), 1 Dyer, 25a; 1 And. 35; Ben. 21; 
Benl. 25; 73 HE. R. 55. 

Annotation :—Refd. Paine’s Case (1587), 8 Co. Rep. 34 a. 

236. -|—(1) Lands were given to the 
elder daughter in tail general, remainder to the 
younger daughter in tail general, the elder daughter 
married, & had issue, which was heard to cry, & 
died, afterwards the elder daughter died without 
issue :—Held: the husband shall be tenant by the 
curtesy of these lands. 

(2) In every case where a man takes a wife 
seised of such estate in a tenement so that the issue 
which he hath by his wife might by possibility 
inherit the same tenement of such estate as the 
wife hath, as heir to the wife; after the death of 
the wife he shall have the same lands by the 
curtesy of England ; otherwise not. 

(3) The time of the birth of the issue is not 
material if it be in the life of the wife.—PAINE’s 
CASE (1587), 8 Co. Rep. 34 a; 77 BE. R. 5243; sub 
nom. PAINE v. SAMMs, 1 And. 184; sub nom. 
PLAIN v. SAMS, Gouldsb. 81; sub nom. SAMMES & 
PAYNE’S CASE, 1 Leon. 167. 


Annotations :—Cenerally, Mentd. Miller vr. Manwaring (1635), 
Cro. Car. 397; Ray v. Pung (1821), 5 Madd. 310. 


237. Proof of birth alive — Evidence of 
father — Corroborated by doctor.| — A purchaser 
bought the reversion in fee, expectant on his own 
assumed tenancy by the curtesy in certain real 
property. His wife, & the midwife who attended 
her when her child was born, were dead when a 
suit was instituted against the purchaser, to set 
aside the purchase, on the grounds of fraud on his 
part, that he was not in fact tenant by the curtesy 
& undervalue. The ct. admitted the purchaser’s 
evidence, corroborated by that of the medical 
man who had seen the midwife two hours after the 
child was born, to prove that it was born alive ; 
though a maid servant then in the house swore to 
the contrary.—JONES v. RickETTs (1862), 31 
Beav. 130; 31 L. J. Ch. 753; 71.7. 435 8 Jur. 
N.S. 1198; 10 W. R. 5763 54 I. R. 1087. 

See, also, EVIDENCE, Vol. XXII., p. 509, No. 
5407. 

238. Must be capable of inheriting.] — PAINE's 
CasE, No. 236, ante. 

289. .]}—CLERKE v. Day (1593), Moore, 
K. B. 593; Cro. Eliz. 318 ; 72 BE. R. 7793; sub nom. 
LILLY v. TAYLOR, Owen, 148. 


‘ons :—Consd. Tuddington v. Kime (1697), 1 Ld. 
sah crenty 203. er ld. Dubber v. Trollope (1764), Amb. 453. 
Consd. Rte Davison’s Scttlmt., Cattermole Davison 1. 
Munby, [1913] 2 Ch. 498. Refd. Bamfield ». Popham 
1702), 1 P. Wms. 54; Backhouse v. Wells (1713), Fortes. 
Rep. 133; Papillion v. Voice (1728), Kel. W. 32. Mentd. 
King v. Wolling (1672), 3 Keb. 95 ; Legate v. Sewell (1706), 
1 P,. Wms. 87: Shaw v. Weigh (1727), 2 Stra. 798 ; Ginger 
v. White (1742), Willes, 348 ; Goodtitle d. Cross ». Wod- 
bull (1745), Willes, 592; Bagshaw v. Spencer f 1748), 1 
Ves. Sen. 142; Sayer v. Masterman (1757), Wilm. 386; 
Winter v. Perratt (1843), 9 Cl. & Fin. 606. 
240. .] — Devise to the wife for life, re- 
mainder to the issue male of her body, & to the 
heirs male of such issue male, remainder over ; 


she had issue a sun, who died in her lifetime & 
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. Whether garnishable.|—-PALMER U. 


r. Heir’s right of entry.}—The heir’s t. 





ht of entry is suspended until the 
Poa of the tenant by the curtesy. 
—REED v. BROWN (1875), 7 N. B. R. 
(2 All.) 168.—CAN. 
.--A son has no right of 
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then she died; but she being heir at law to 
testator, the reversion in fee descended on her :— 
Held: her husband shall not be tenant by the 
curtesy.— BOOTHBY v. VERNON (1725), 9 Mod. 
Rep. 147; 88 BK. R. 368. 
Annotation :—Refd. Hooker v. Hooker (1734), Cunn. 1. 
241, By descent from mother—No tenancy 
when children take by remainder.|—Tenancy by 
the curtesy must come out of the inheritance, & 
not the freehold. A tenancy by the curtesy is a 
continuation of the inheritance in the husband. 
There can be no tenancy by the curtesy where 
the children take by virtue of a remainder over, 
& not by descent from their mother. ‘To entitle 
the husband to be tenant by the curtesy the 
inheritance must descend upon the children.— 
7 aa v. PARTRIDGE (1740), 2 Atk. 47; 26 EB. RR. 
Annotation :—Apld. Barker v. Barker( 1828), 2 Sim. 249. 
242, -] — Buckwortn v. THIRKELL, No. 


234, ante. 

243. .|—Devise to A. & her heirs; but if 
she died leaving issue, then to such issue & their 
heirs. <A. died leaving issue :—//eld : her husband 
was not entitled to be tenant by the curtesy. 

The question is reduced to this; whether the 
wife who has issue, has such an estate, as, on her 
dying, the issue will inherit (SHADWELL, V.-C.).— 
oe v. BARKER (1828), 2 Sim. 249; 57 BE. R. 
Annotations :—Consd. Doe d. Herbort. v. Thomas (1835), 3 

tye & ate : 28. Mentd. Gee v. Manchester Corpn. (1852), 

244. Time of birth — Materiality.| — PAINr’s 

CASE, No. 236, ante. 














SUB-SECT. 4.—INCIDENTS. 

See Administration of Estates Act, 1925 (c. 23), 
s. 45 (1) (6), (2); Law of Property Act, 1925 
(c. 20), 8s. 130 (4). 

245. Advowson — Right of lee a 
Harris & HAIES v. NICHOLS (1583), Cro. Eliz. 19 ; 
78 E. R. 285. 

Annotations :-—Apld. Buller ». Exete: (Bp.) (1749), 1 Ves. 


Sen. 340. Gonsd. Doe d. Winter v». Perratt, Doe d. Vine 
ee Perratt, Goodtitle d. Slade v. Perratt (1826), 5 B. & C. 


246. Lordship of manor.] —So every person 
having a lawful interest in a manor, whether in 
fee, in tail, dower, curtesy, for life, years as 
guardian, or at will, etc., may make voluntary 
grants of copyhold escheated, or come to their 
hands, rendering the ancient rents & services, 
though under personal disabilities.—CLARKE v. 
PENNIFATHER (1584), 4 Co. Rep. 23 b; 76 KH. R. 
923. 

Annotations : —Refd. Eyliff v. Chopley (1610), 1 Bulst. 42 ; 
Heyden v. Smith (1610), 2 Brownl. 328 ; Barnes v. Corke 
(1690), 3 Lev. $08: Doc d. Hamilton v. Clift (1840), 12 
Ad. & El. 566; R.v. Venn (1875), 44 L. J. Q. B. 158. 
247. Liability for waste—After assignment.|— 

If a tenant in dower or tenant by the curtesy 

grants over their estate, yet the privity of action 

remains between the heir & them, & he shall have 
an action of waste against them for waste com- 
mitted after the assignment: (per CUR.).—-WALKER’S 

CASE, WALKER v. HARRIS (1587), 3 Co. Rep. 22 a ; 

Moore, K. B. 351 Pde ] R. he a ee 

L — - Humble v. Glover » Cro. Ze 

met phere ge g Sydal (1597), Cro, Eliz. 555; Broom »v. 


H 1598), Cro. Kliz. 633; Marrow v. Turpin (1599), 
Gro. Hitz. ti: March v. Brace (1613), 2 Bulst. 151, 


entry in land of which his mother died 
seised during the lifetime of his father, 
who has the right to possession as 
tenant by the curtesy, the Statute 

against 


of Limitations will not run 
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Sect. or eed by the curtesy: Swhb-sects. 4, 5 & 6. 
Sect. 5.] 
Trem r 
brooke (1665), 1 Keb. 923; 
or Sebi 230; Jenkins ». 
j ftom. (1675), 2 Mod. Ite ‘age : 
(1868), 1 - Raym. 36 Reeve v. > Bird ea 4 Tyr. 
2; Seances Corpn. v. thomas (1882), 10 Q. B. D. 48; 
Dalton v. Pickard eet) B 10281 2K. B. Rich- 
mond v. Savill, 530. 


645, n.; 
(19 entd. Wynne v. 
Boughey (1666), 0. rigs. oF Windsor vos & 


So ter) v. nie aro 2 Wms. 6; The 
er’s oe (1695), Skin. 601; Nose" . Mackenzie 
(1836), 41L. J. Kx. 185; Morle he Serre thos Bio aut 
Exch. 500; Je ee B 1864), 17 C. - Se 

ae 8; ae Re Russell Road Purchase Mee dart), cL "RL 12 


248. Lease—Termination on death of tenant by 
curtesy.|—If a tenant by the curtesy make a lease 
for years reserving rent, the lease is so absolutely 
determined by his death that no acceptance of 
rent by the heir can make it good.—MILLER v. 
MANWARING Stas Cro. Car. 3897; 79 E. R. 947. 
Annotations :—Refd. Ward . Ariimes (1860), 24 J. P. 150. 

Mentd. Lioyd v. Grogory, (16 Car. 501; Foote 

v. Berkley 21666), O dg. 2 7 Didlowk v. Cumber- 

ford (1680), Freem. K. 

249. ——— As Sie owner — Validity—Pro- 
tection of lessee.|—In Oct. 1884, H., purporting 

demise as absolute owner, which he believed 
himself to be, granted a building lease of certain 
land to pltf. for the term of ninety-nine years. 
Pitf. made no inquiry as to H.’s title, but assumed 
that he was the absolute owner of the land demised. 
Deft. afterwards agreed to purchase the lease of 
the demised land from pltf. ; but, on investigating 
the title, he discovered that the land had, under a 
will, belonged to H.’s deceased wife, & that H. was 
only tenant by the curtesy. 

A tenant by the curtesy has, under Settled Land 
Act, 1882 (c. 38), s. 58 (1) (viii), all the powers of a 
tenant for life ; ; but the lease, though complying 
with the enabling sects. of the Settled Land Acts, 
contained no reference thereto; & at its date 
there were no trustees of the will, to whom the 
notices, required by Settled Land Act, 1882 
(c. 38), s. 45, in the case of a lease by a tenant for 
life, could be given. 

Deft. then refused to complete, upon the ground 
that the lease was invalid, or, if not, that pltf.’s 
title was so questionable that it ought not to be 
forced upon a purchaser. 

In an action by pltf. for specific performance of 
the agreement :—Held: (1) the lease could, & 
did, operate under Settled Land Act, 1882 (c. 38), 
to convey the land within sect. 20 (2) ; ; (2) as to 
the absence of trustees of the settlement & the 
want of the notices required by sect. 45, pltt#., 
having dealt with the lessor in good faith, was 
protected by sect. 45 (3), &, accordingly, the lease 
was & valid lease, although there were no trustees, 
& the pltf. was entitled to specific performance of 
the agreement.—MOGRIDGE v. CLAPP, [1892] 3 
Ch. 382; 61 L. J. Ch. 5384; 67L.T. 100; 40 W.R. 
663 ; 8'T. L. BR. 631 ; 36 Sol. Jo. 554, C. A. 


An nolabicis :—As to (2) Distd. Chandler v. Bradle 
1 Ch. 315; Re Fisher & ae ‘Contract, wipes) 
Gon G60. | Generally sou Ment td. Penamen, & Is, oo 
ntrac en anie Wee 
Daniels (1912), 106 L. T. cena: 


250. Mortgage ini seat! canbilice to keep down.] 
—-CASBORNE v. SCARFE, No. 220, ante. 


Newsam (1627), Lat. 260; Hellar » mee 

Thursby v. Plant eee 
Hormltage (1674), Frecm. 

Coc v. Harris 


{1897} 


him until his father’s death.—Doxr d 
BRIDEAUE v. BUDREAU (1883), 22 | 
- R. 559.— CAN. 
fag ie entitled to one-third in- 
leveat, }—ROMANG v. TAMBURRI (1912), 
17 B.C. R. 166.—CAN. 
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b. Eztent of husband’s rights.)— 512.—CAN. 


When a husband & wife reside on land | 
band is tonan the me has the fee, the h 


by the © curtesy, the 

ni pian aby his Ia peel beg the labour 
servan ae 

fable to Seieane tok his is dsbte, Be 


sheriff may enter to mak 
POURRIER v, RivMown ie (1889), 1 an, 


REAL PROPERTY AND CHATTELS REAL. 


Statutory powers as tenant for life.|] — See 
Settled Land Act, 1925 (c. 18), s. 20 (3); SETTLE- 
MENTS. 


5.—EsTATH OF HUSBAND DURING 
LIFETIME OF WIFE. 

See Administration of Estates Act, 1925 (c. 23), 
8. 45 (1) (b), (2). 

251. Tenant initiate— Not consummate.}—D., 
male deft., being lessee of an estate for years, his 
lessor devised the estates in fee to D.’s wife, 
subject to the payment of an annuity or annual 
rentcharge thereout to pltf. with a proviso for 
entry in case of non-payment. OD. had issue born 
alive by hiswife. Previous to the expiration of the 
lease so granted to male deft. plitf. brought an 
action of ejectment to recover possession of the 
premises, in consequence of non-payment of the 
rentcharge :—Held: the action was not maintain- ' 
able, the devise in fee to the wife did not operate 
as a merger of the term; during the lifetime of the 
wife, her husband was only tenant A the curtesy 
“ initiate ’’ & not ‘‘ consummate,” & here was not 
such an estate of freehold in his own right as 
would operate as a merger of the term for years ; 
but the term was still subsisting, & a bar as long 
as it exists to pltf.’s right of entry.—JONES v. 
Davies (1861), 7 H. & N. 507; 31 L. J. Ex. 116; 
6L. T. 442; 8 Jur. N.S. 592 ; "10 W. R. 464 ; 158 
EK. R. 573, Ex. Ch. 

Annotation :—Consd, Gibbins v. Eydon (1869), 20 L. T. 516. 

252. No contingent interest Bankruptcy of 
husband—Estate in remainder—Not falling into 
possession until after discharge.])—Where a wife’s 
real estate did not fall into possession till after the 
husband’s bkpcy. discharge :—Held: the 
husband, though there had been issue of the 
marriage, had not at the time of his bkpcy. any 
such contingent interest in the estate, as tenant 
by the curtesy as would ~ to his assignees.— 
GIBBINS v. EYDEN (1869), L. R. 7 Eq. 371; 38 
L. J. Ch. 377; 20 L. T. 516; ‘17: W. R. 481. 
Annotations :-—Consd. Eager v. Furni ivall eel 17 Ch. 


115. Refd. Tomkins v. Colthurst (1875), 1 Ch. D. roe. 
Re Smith, Hannington v. Truo, Giles v. reas (1886), 8 


SUB-SECT. 


SUB-SECT. 6.—HoOW DEFEATED. 


See Administration of Estates Act, 1925 (c. 23), 
8. 45 i — (2), Law of Property Act, 1925 (ce. 20), 
s. 130 (4) 

253. Husband leaving wife—Living in adultery 
—No forfeiture.|—SIDNEY v. SIDNEY (1734), 3 
P. Wms. 269 ; R. 2000 L. = 
Annotations :—Refid. Seagrave 

439 : Duncan v. Gampbell (1 (sia) i Sim. 16; Evans v. 

Carrington (1860) . 481. Menta. Wheeler 

v. Trotter 4737) 3 Swan. ii rig Watkyns v. Wat 
(i74 10), 2 Atk. 96; Clarke v, 23,8 a ial), 2 oath 3 33 
“J Qhngon 1707). 3 Ves. Thurlow 

(aaa), 2 B. & C. 54 rton v. Batt (1887), 2H. & N. 

249; Fearon v. Aylesford eek. 14 Q. B. D. 792; Fan- 

shawe v. Fanshawe, [1927] P 

254. Disposition by iis — - Ante-nuptial con- 
tract—Maintenance of children until twenty-one 
—Insufficient.|—‘‘ Elizabeth Steadman doth give 
& grant unto William Palling during her natural 
life, . . . the rents of all her estates, & this for the 


PART II. SECT. 4, SUB-SECT. 6. 
C. ee by mi sheenaae marriage.) 
—Re MuRRAY CAN LAWSON ¥. 
ee (1884), 60. iH 6 685.—CAN. 
usband personal ereonal repre 


ii Wie. dyt eed fie hoes 
itufed for iat 
—PLOMLEY 14. Sua HEED Masai), 6 


L. J. P, role 18.—. 


ve Sees 13 Ves. 


© Dus- 


are 
the 
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maintaining the house & educating our children 
until Thomas Steadman & Elizabeth Steadman, 
son & daughter of the above Elizabeth Steadman, 
Shall come of full age or be married.” . . . This is 
nothing more than a contract, in what manner the 
Several funds should be applied of which their 
estates consisted, & was never intended to abridge 
the husband's rights by law; & therefore I am of 
opinion deft. is entitled to be tenant by the curtesy 
of the estate his wife was seised of at the time of 
the marriage, & likewise of the real estate which 
Oy ke her after me marriage (LORD HARDWICKE, 

-).—STEADMAN v. PALLING (1 ; i : 
26 B. R. 1044, L. C. Peeters 
_ 255. Will.|—A married woman under the 
limitations of a will made in 1846 was equitable 
tenant in tail to her separate use of certain freehold 
estates. By a clause in the same will she was also 
restrained from alienation of the rents & profits. 
Her husband became bkpt. & after his order of 
discharge joined with his wife in barring the 
equitable entail & limiting the estate in fee to the 
separate use of the wife. The wife died having 
by her will devised the estate for the benefit of her 
children & the husband’s assignees claimed the 
husband’s estate by curtesy :—Held: the restraint 
on anticipation did not prevent the wife from 
barring the entail & acquiring the equitable fee ; 
& the wife having thereby acquired an equitable 
fee to her separate use had power to defeat her 
husband’s right to curtesy by devising the estate. 
—COOPER v. MACDONALD (1877), 7 Ch. D. 288; 
a a J. Ch. 373; 38 L. T. 191; 26 W. R. 377, 


Annotations :—Consd. Hope v. Hope, [1892] 2 Ch. 336; 
Bates v. Kesterton, [1896] 1 Ch. 159. Refd. Eagor v. 
Furnivall (1881), 17 Ch. D. 115; Re Jakeman’s Trusts 
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(1881), I. L. R. 6 Cale. 749; 8C.L. NT. 
76.—IND. 
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1883), 23 - D. ‘ : 
Lambert (1888). 30 Oh: Fe oop eere’s Hatate, Stanton o. 
_ 256. Post-nuptial settlement.) —A mar- 
ried woman, having become entitled under a 
will to freehold & leasehold property for her sole 
& separate use, joined her husband in making a 
settlement, whereby the husband & wife conveyed 
the freeholds, & the husband alone demised the 
leaseholds, subject to the annual payment of a 
shilling, if demanded, to trustees, upon trust for 
the wife for her separate use for life, remainder to 
the husband for life, remainder for the children, if 
any, with ultimate remainder to the wife abso- 
lutely. Two years afterwards the husband & 
wife, there being no children of the marriage, 
made a mtge. of the property :—Held: the con- 
veyance by the husband, though binding on the 
estate by the curtesy which he would have had in 
his wife’s freeholds if there had been issue, in the 
absence of any conveyance by her was not sufficient 
to raise a consideration moving from the husband ; 
& the settlement was voluntary & void under 
the statute as against the mtgee.—SHURMUR v. 
SEDGWICK, CROSSFIELD v. SHURMUR (1883), 24 
Ch. D. 597; 53 L. J. Ch. 87; 49 L. T. 156; 31 
W. R. 884. 
Parent entering on behalf of infant child.|—See 
No. 227, ante. 





Sect. 5.—ESTATE IN DOWER. 


Abolition of dower.]—See Administration of 
Estates Act, 1925 (c. 23), 8. 45 (1) (c). 

Dower or freebench in copyholds.|—See Cory- 
HOLDS, Vol. XIII., pp. 72—76, Nos. 912-0963. 


MAN (1904), 24 C. Le. T. 234; 7 
O. L. R. 9; 3 O. W. R. 509.-—CAN. 


e. Nature of— Before assignment.) 
—A widow’s right to dower until 
assigned is only a chose in action.— 
BLAIR v. BLATR (1897), 18 N. S. ‘ 
ea Ge 13 N. Ss. Ww. W. N. 215.— 








f. .}—A widow has not, 
Previous to her dower being assigned, 
an estate of freehold in the lands of 
her deceased hushband.—TORRENS ». 
CURRIE (1882), 22 N. B. R. 342.—CAN. 

g. ——- Right arising on_husband’s 
death.|—lield: though a dowress in 
ono sense claims through her husband, 
yet the right claimed is one that first 
accrucs, not to him, but to her on his 
death.—LEACH v. DENNIS (1864), 24 
U. Cc. Rh. 129.—CAN- 

h. Whether separate property.| 
—Deft.’s first husband died in 1870, & 
she contracted a second marriage in 
1871. This action was before Married 
Women’s Froperty Act, 1884, was 
passed :—ield : deft.’s right to un- 
assigned dower in the lands of her 
first husband was not separate cstate. 
—DouGLAS v. HUTCHISON (1885), 12 
A. R. 110.—CAN. 

k. ——— Estate for life.}—JOHNSEN W. 
JOHNSEN (Alta.), [1922] 2 W. W. R. 
272: 66 D. L. R. 381.—CAN. 

, pant” 3 CRON A Oe: 
TATE (Alta.), [1 WwW. RR. : 
70 D. G R. 158.—CAN. : 

m. Conditions—Estate of inheritance 
in husband.J—M‘CLELLAN 0. MEGGATT 
(1850), 7 U. C. R. 5§54.—CAN. 

n. —— ——.]—- AHERN ¥. 
(1900), 20 C. L. T. 19.—CAN. 
oO. ———,}—~The widow of an 
Armenian, married before the Dower 
Act, is entitled to dower, out of lands 
which her husband held during the 

for an ee a cay see a 
as against a Hindu purchaser sor u 
from the husband during hie life.— 
SARKIES v. PROSONOMOYEE DOSSEE 








re SS 


AHERN 





- Necessity for seisin of 


husband.|—CUMMING v. ALGUIRE (1855), 
12 U. C. R. 330.—CAN. 





¢- —— -+—The seisin of 
a ‘husband when he takes an estate 
in fee, & immediately mortgages it to 
secure a portion of the purchase 
money, is sufficient for the wife’s right 
of dower to attach to it.—LYNCH v. 
O’H4ARA (1856), 6 C. P. 259.—CAN. 

r—— ——.,.J]— POTTS v 
MEYERS (3857), 14 U. C. R. 499. 
CAN. 


ee, 


——— SS 





-}]— MINAKER ?. 
HAWEINS, MINAKER v. ASHE (1860), 20 
U. Cc. R. 2 N 


a 
e 


aa. —— ——~ ——.]}—- MCDONAID v. 
McMILLAN (1864), 23 U. CG. R. 302. 
—CAN. 

bb, ———- ——— ——.}-In a Dill for 
dower, pitf. alleged that her husband 
had in his lifetime contracted for the 
sale of the premises, out of which the 
dower was sought:— Hela: bad, it 
nowhere app that the husband 
had been seised during coverture, or 
that the contract for sale had not been 
entered into before ma e.— GOR- 
yee v. GORDON (1864), 10 Gr. 466.— 











cc. -}—In equity, as 
at law, a widow is not entitled to 
arrears of dower unless her husband 
died seised.—LOSEE wv. ARMSTRONG 
(1865), 11 Gr. 517.—CAN. 

dd. —— ——,.}]— Re HIGGINS 
(1872), 19 Gr. 303.—CAN. 

ee. — meavoe ak PERCY, 
STRWART v. PERCY (1886), 11 O. R. 
374.—CAN. 


ff. —— —— ——.]— MORGAN ». 
MorGAN (1888), 15 O. R. 194.—CAN. 








aE. .)— Re Luck- 
HARDT (1897), 29 O. R. 111.—-CAN. 
bh, -——— —— ——.} Re ZIMMER- 


kk. Property in which enjoyed — 
nas mortyaged with wife’s concur- 
rence—Dower in surplus after foreclosure 
& sale.|—A widow is entitled to dower 
in her hushband’s equity of redemption, 
in a case where she was a party the 
mtge. for the purpose of releasing her 
dower, & her claim will be protected 
by the ct. in distributing the surplus 
left after foreclosure & sale of the 
mtged. premises, & after payment of 
the incumbrances to which she was a 
ee ee a. STORY (1851), 2 
. 5. R. (James) 141.—CAN. 
lh. —— ———~ ——-.]—- SHEPPARD 1, 
SHEPPARD (1867), 14 Gr. 174.—CAN, 
mm. —— .]—THORPE Uv. 
RICHARDS (1868), 15 Gr. 403.—CAN. 
nn, -—— —— J— WITH ¥v. 
BASTEDO (1869), 15 Gr. 546.—CAN. 
oo. -]— Where tho 
wife joins in a mtge. of her husband’s 
estate as a security to the mtgce., & 
for no other purpose, she parts with 
her dower so far only as may be ncces- 
sary for the purpose, & she is a neces- 
sary party to a subsequent sale by the 
husband free from dower.—FORRFST 
v. LAYCOCK (1871), 18 Gr. 611.—CAN. 


pp. .]—— BAKER v. 
DAWBARN (1872). 19 Gr. 113.—CAN. 

aq. ——— ——— _-———.]-——-LINDSAY vv. 
LINDSAY (1876), 23 Gr. 210.—CAN. 

rr. —— ——- ———. }_ DOAN »v. DAVIS 
(1876), 23 Gr. 207.—CAN. 

tt. —— ——.]—Re ROBERTSON 
(1877), 24 Gr. 442. AN. 





Se uminnaemnnenaned 




















Ue oO" ——.}— ROBERTSON v. 
ROBERTSON (1878), 25 Gr. 486.—-CAN. 





xx. ———- -———- -l—Re Horpktne, 
BARNES v. Hopkins (1879), 8 P. R. 


160.—CAN. 
yy Oo + - MARTINDALE 
v, CLARKSON (1880), 6 A. R. 1.—CAN, 


680 
Sect, 5.—Estate in dower.] 


Rights of widow on distribution of personal 
estate.|—See DESCENT, Vol. XVIII., pp. 20-24, 


Nos. 189-225. 


Legacies in lieu of dower.|—See EXxEcuToRs, 
Vol. XXITI., pp. 426, 427, Nos. 4970-4981. 


aS eC 0 nee | come 


d. | CALVERT t, 
BLacK (1880), 8 P. It. 255.—CAN. 


e. —— -J—Re Hacur, 
TRADERS’ BANK v. MURRAY (1887), 14 
oO. R. 660.—CAN. 

]— Re HEWISsH 


{—— ——- ; 
(1889), 17 O. TR. 454.—CAN. 


£. —— —— ——.]—PRATT v. BUN- 
NELTI. (1891), 21 O. R. 1.—CAN. 














h —— ——.] — GEMMILL ¥. 
NELLIGAN (1895), 26 O. R. 307.—CAN. 
k. —— ———.]-—-THOMPSON ¥. 
ao (1904), 37 N. S. R. 242.— 








1.— -—— .J—Re McINTYRE 
(1906), 2 E. L. R. 305.—CAN. 


n—_— —- .)— Re AUGER 
(1912), 22 O. W. R. 118; 3 0. WL. N. 
1264; 26 0. L. R. 404; 5D. L. KR. 
580.—CAN. 

n. —— ——.)— MCNALLY v. 
ANDERSON (1913), 24 O. W. R. 182; 4 
O. W. N. 901; 9 D. L. R. 449.—CAN. 

oO. ——.}]— Where a 
married woman joined with her hus- 
hand in a mtge. of his freehold pro- 
perty, & the husband afterwards gave 
a second mtge. on the property in which 
the wife did not join, on motion for 
foreclosure & sale :——-Held: the wife’s 
dower was barred on the ground that 
she had not appeared & defended the 
action.— VAUGHAN v. PARKER (1915), 
43 N. B. R. 442.—CAN. 














rd 





p. Equitable estates.) — Dower 
attaches only to such equitable estates 
as the husband dies scised of.— SMITH 
ve. Smirn (1852), 3 Gr. 451.—CAN. 

q- on ‘| ae 4 Will. 4, Cc. l, 
giving dower out of equitable interests, 
applies as well where the parties were 
married after as hefore the Act.— 
Ne v. Woon (1868), 15 Gr. 92.— 





r. ——- ——.]—There is & sharp dis- 
tinction made in R. S. O., 1887, ¢. 133, 
ss. 5, 8, between the wife’s dower in 
the legal estate which she had barred 
in a mtge. for her husband’s benefit, 
& as to which her rights accrue, or 
rather enlarge to their original ex- 
tent the moment a sale is had for 
the purpose of satisfying the mtge., 
& the dower which is given by sect. 1, 
in respect of a mere equitable estate ; 
for by that sect. such equitable dower 
arises & attaches at the time of the 
husband’s death & not before.—Re 
CROSKERY (1888), 16 O. R. 207.— CAN. 


t. -J—It is only when 
the husband dies beneficially entitled 
thereto that the wife acquires any 
right to dower in an equitable estate, 
& the husband can therefore deal as 
he pleases with such an _ estate.— 
FITZGERALD v. FITZGERALD (1903), 23 
C.L.T.85; 50. L. R. 279; 10. W.R. 
17 ; 2 O. Ww. hk. 68.—CAN, 


u. Equity of redemp- 
tion.}—A widow cannot maintain an 
action at law for dower in land in which 
her husband had only an equity of 
piesa Nee a ong the be ee a 

> d. CDONALD v. ESTABROOKS 
(1860), 4 All. 455.—CAN, 


x. —— ——.}—A wife joined 
in a mtge. made by her husband for the 
Eaksctiesy toate eel 3 

y mo e equ 0 
redemption, to which deed she vas dot 


& party :—Held: she was entitled to 


dower as inst the second gee 
can” v. Wert (1877), 7 P. R. 252.— 


yy. —— ~-——.)— DOBBIN vr. 
DOBBIN (1886), 11 O. we 534.—CAN. : 


2——- —— ——,]— Where a 

















REAL PROPERTY AND CHATTELS REAL. 


Right on compulsory purchase of land.|—See 


No. 1459. 


CoMPULSORY PURCHASE OF LAND, Vol. XI., p. 246, 


Loss of dower by lapse of time.|—See Limira- 


1032. 


married woman, for the purpose of 
releasi her dower, joins with her 
husband in a mtge. of his freehold 
property, & he afterwards conveys his 
equity of redemption, she has no right 
of dower in the equity of redemption 
in case she survives ber husband. It 
is only where the husband dies, entitled 
to the equitable interest that the 
widow’s right. attaches under Con- 
sOlidated Statutes, c. 73.—LEETCH Vv. 

aa. .}—There can be 
no dower in Jand of which the husband 
had merely acquired the equity of re- 
demption, & which he had parted with. 
—GARDNER v. BROWN (1890), 19 O. KR. 
202.—CAN. 

bb. —— —— ——.]} ANDERSON 1. 
Eure (1903), 23 C. L. T. 278; 
Oo. L. RR. 7: 10. W. RR. 550, 638; 
20. W. R. 584.—CAN. 

cc. Lands exrchanged.|}—Tows- 
ae v. SMITH (1854), 12 U. C. R. 555.— 




















dd. -}—A wife cannot be 
endowed of land ven & taken in 
exchange, but she has her election to 
tuke one or the other.—WHITE v. 
LAING (1862), 2 C. P. 186.—CAN. 

ee. Lands held by husband as 
tenant tn common.}—Where the hus- 
band is scised as tenant in common. his 
wife mnay be endowed.—Ham v. Ham 
(1857), 14 U. C. It. 497.— CAN. 

ff. ———- Fraudulent conveyance to 
husband.}—A. conveys land without 
consideration to N. W., who remains in 
possession some years & leaves. A. 
subsequently conveys to T. W., for 
value, the same Jand. In an action for 
dower by the widow of N. W. against 
T. W.:—Held: the first deed being 
without consideration was fraudulent 
as against the second, & that the claim 
for dower resting upon the seisin 
under it was not sustainable.—WILSON 
v. WILSON (1859), 8 C. P. 525.—CAN. 

aE: Janis purchased from 
Cruwn.)—A widow is entitled to dower 
in lands purchased from the Crown 
by her deceased husband, & whereof he 
died possessed, although no patent 
issued therefor, & the purchase money 
had not been all paid.—CRalIGc_ v. 
TEMPLETON (1860), 8 Gr. 483.—CAN. 


hh. ——— Partnership lands.}—Plea, 
that the land was partnership property 
& the husband was never seised thereof, 
otherwise than as such partner :—Held: 
a good defence.—CONGER v. PLATT 
(1866), 25 U. C. R. 277.—CAN. 

kk. -j—It na aed that 
certain lands owned by J. & KH. were 
part of the assets of the partner- 
ship, having been purchased with 
partnership funds, & the rent after- 
wards collected & received by the 
partnership & treated in all respects as 
partnership moneys :—Held : the wives 
of J. & HR. had no inchoate right of 
dower in these lands.—#te Music Hatt. 
BLOCK, DUMBLE v. MCINTOSH (1885), 
8 O. R. 225.—CAN. 

ll. -.]— Realty purchased 
by partners with partnership funds 
must be regarded as personal estate in 
the absence of an agreement between 




















them to the contrary, & consequently 


is not subject to dower.—Re CUSHING 
(1895), 1] N. B. Eq. Rep. 102.—CAN 


mm. Reversion—On life interest.) 
— Where nroperty was conveyed to a 
husband, under an agreement with the 
grantee that the grantor should be 
allowed to remain in possession for 
life of a specified portion :—Held: the 
widow of the grantee had no right to 
dower out of this portion during the 





TION oF AcTiIoNs, Vol. XXXII., p. 428, No. 1031, 


life of the tor.— SLATER Vv. SLATER 
(1870), 17 Gr. 45.— CAN. 


nn. --—Where a hus- 
band died entitled to the reversion 
in fee in certain lands expectant on a 
life estate therein :—dJ/eld: dower 
could not be claimed therein, for that 
the husband never been seised 
during coverture of an estate of 
inheritance in possession.—LEITCH ¥. 
MCLELLAN (1883), 2 O. R. 587.—CAN. 

00. —— On lease for lives.) — 
A. seised in fee of estates, let at the 
time of his marriage, upon leases, for 
lives, which do not cxpire daring 
the coverture ; his wife is not entitlec 
to dower.—D’ARCY ». BLAKE (1805), 
2 Sch. & Lef. 387.—IR. 














pp. ——— On term of yeara.\}— 
ROUSINe v. LYNCH (1830), Hayes, 98— 





qa- Property in state of nature.) 
—HRHe McINTYRE, MCINTYRE v. LONDON 
& WRSTERN TRUSTS Co. (1902), 24 
Cc. L. T. 268; 70. L. R. 6483; 10. W. 
R. 56; 30. W. R. 258.—CAN. 


rr. Trust property.|—A. locatee 
of Crown Jands executed a bond in 
favour of his son, in consideration of 
services rendered, that the land should, 
at his death, be conveyed to the latter, 
on condition that he paid the Crown 
dues, which he did. ‘The father after- 
wards married, & after his marriage 
obtained the patent :—ZHeld: his 
widow was not. entitled to dower inas- 
much as he had no more than the right 
of enjoyment for life with the fee held 
as trustee for his sou.—BROWN Vv. 
Brown (1904), 24 C. L. T. 2893 8 
O. L. R. 332; 3 O. W. R. 795.—CAN. 

tt. ———- Homestead. |—Re MACDONALD 
ESTATE Conve e {192213 W. W. BR. 795; 
70 D. L. R. 15 .— CAN. 





SS EELaEEaienanae” 





aaa. .}—GRAHAM ” HAM- 
MILL, [1926] 2 D. L. R. 743; [1926] 2 
WwW. Ww. ht. 15; 35 Man. L. R. 51 0.—CAN. 

bbb. —— Personal hereditaments— 
Annuity.}—LYSTER v. MAHONY (1841), 
1 Dr. & War. 236.—IR. 

cco. Lands subject to contract of 
sale— Marriage before conveyance.] — 
If a man, previously to marriage, 
contract. to sell an estate, & marries 
before the conveyance is executed, his 
wife is not dowable out of the cstate.— 
LLoYD v. LLOYD (1843), 2 Con. & Law. 
592.—IR. 

ddd. Colonial lands—Conflict of 
laws.J—Re RRA, REA v. Rea, [1902] 
1 I. R. 451.— IR. 

eee. Incidents—Partition.}—A dow- 
ress is not entitled to demand, although 
she is compelled to suffer, partition.— 
Ropy v. Ropy, 1C. L. T. 546.—CAN. 

fff. Transfer.J|—A widow's title 
to dower before assignment, although 
not transferable at common law, may 
be the subject of sale & conveyance 
in equity.— ROSE v. SIMMERMAN (1852), 
3 Gr. 598.—-CAN. 

to redeem mort- 


SEE: Right 

ane Ce oulte will assist a dowress 
y removing out of her way a satisfied 
mtge., & will allow her to redeem an 
unsatisfied mtge-—HENEY v. Low 
(1862), 9 Gr. 265.—CAN. 

hhh. ——— Hrecution.}—A right to 
dower is not saleable under execution 
against the lands of a dowress.—Mc- 
ANNANY v. ‘TURNBULL (1863), 10 Gr. 


298.—CAN. 

kkk. WILLIAMS v. REY- 
(O.), which is retrospective in its opera- 
tion, the right of a woman to dower 
as well d g the life of her husband 

















Part II.—Estates AND INTERESTS IN Reat Estate. 


as after his death, is such an interest 
in lands as can be sold under a ji. fe: 
at law.— ALLEN v. EDINBURGH Lire As- 
SURANCE Co. (1879), 25 Gr. 306.—CAN. 


q. Sale by court.|—The ct. has 
Jurisdiction in a suit, as well as on @ 
Mrient e araree bad ee of pe 

ower. ASSEY v. CASSEY 
(1868), 15 Gr. 399.—CAN. 


r. —— Waste.)—Trrus v. Suis 
(1875), 9 N.S. RR. (3 G. & O.) 497.— CAN. 

t. ~-—.]—-The extent to which 
wood may be cut i a widow, or any 
one claiming under her, on wild lands, 
assigned to her by way of dower, 
before the party is ilty of waste, 
must be left. to the discretion of the 
jury, under the direction of the ct.— 
Tirus v. HAINES (1877), 11 N. S. R. 
(2 G. & O.) 542.—CAN. 


a. Payment of charges.|--Where 
& Widow claimed to have dower out of 
her husband’s estate, which at the 
time of her marriage was subject. to 
certain legacies & a mtge., in prefer- 
ence to an annuity given her by his 
will :—Held: she was bound to pay 
one-third of the interest on these 
claims until they became payable, 
after which the remainderman must 
pay all the intorcst as well as the 
principal thereof.—RELD v. REID (1881), 
29 Gr. 372.—CAN. 


b. Action to set aside fraudu- 
lent conveyance to husband—Right of 
wife to be made party.}—The inchoate 
right of dower at law obtained by a 
wife in land conveyed to her husband 
makes her a proper party deft. to a 
suit to set aside a conveyance made to 
her husband by fraud in which the 
wife is alleged to have assisted.— 
MCFARLAND v. MCFARLAND (1881), 
9 P. RR. 73.—CAN. 


Cc. Quarantine.|}—The right of 
& dowress to occupy the mansion 
house during her days of quarantine 
is not merely a personal right, but she 
is entitled to have reasonable & proper 
attendance & companionship, & an 
action will therefore lic for the eviction 
of such companion or attendant.— 
Hy ag v. KNox (1883), 3 O. R. 453.— 

















ae ae, 





. J— The heir on the 
death of his ancestor in possession 
may enter & remove _ everybody, 
except the widow, who has a right 
to stay until her dower is assigned to 
her.—Lioyp v. TRIMLESTON (LORD) 
(1829), 2 Mol. 81.—IR. 

ea. Priorities. |—GRAY v. COUGH- 
LIN (1891), 18 S. C. TR. 553.--CAN. 

f. ~——,J—- A dowress whose 
dower has not been assigned has no 
estate in the land out of which she is 
entitled to dower, but, as soon as her 
dower is properly -assigned, she is 
entitled to claim possession of the 
land assigned to her in priority to 

ersons claiming under leases created 
Ly her husband, without her assent, 
during the coverture.—ALLAN Uv. REVER 
(1902), 22 G. L. T. 204; 40. L. Qh. 
309 : 1 oO, W. R. 459.—CAN. 

A j-— Notwithstanding 
Adininiatration of Estates Act, 1833, 
& Dower Act, 1833, 8. 5, the widow’s 
right to dower has still priority over 
mere creditors of a deccased husband. 
—NORTHERN BANKING Co. v. M‘'Mac- 

h. —— Right to protection under 
Land Titles Act.}—Under Dower Act, 
1917, a wife has such an interest in 
the homestead of her husband as to 
entitle hor to file a caveat, under Land 
Mtles Act, 1906, s. 84, to protect that 
interest.—uasy +. Riasy,_ [1922] 
1 W. W. Rh. 397; 66 DD. L. R. 261; 
17 Alta. L. Rh. 1.—CAN. : 

k. All incidents of life _ten- 
ancy.]—Re MACDONALD ESTATE (Alta.,) 
(1982) 3'W. W. R. 795; 70 D. L. RR. 

158.—CAN. D : b j 
‘ 1, How defeated—Devise or beques 
to widow — Necessity for election.]— 
Where a will expressly declares that 

















what is given to the widow is intended 
to be in lieu of dower, & the widow 
accepts it, she is as much bound by 
her election in a ct. of law as in equity. 
—WALTON v. HILL (1853), 8 U. C. It. 











562.—CAN. 
m. -}—Testator by 
his will gave to his wife a life in- 


terest in certain portions of his real 
estate, & certain annual allowances, 
both in money & kind, such as to 
exclude the probability that she 
would require any other means for 
her support. The rents & profits of 
the real estate after payment of such 
annual allowance being insufficient to 
satisfy the widow’s claim for dower :— 
Held: she was bound to clect.— 
BECKER v. HAMMOND (1866), 12 Gr. 
485.— CAN. 


n.——— WALMSLEY VV. 
fia (1867), 26 U. C. R. 392.— 





oO. —— ———-,] —- STEWART v. 
HUNTER (1868), 2 Ch. Ch. 336.—CAN. 
p. -}/—- FAIRWEATHER 
v. ARCHIBALD (1868), 15 Gr. 255.—CAN. 
aa. ——.]— REYNOLDS Vv. 
aa (1869), 29 U. C. R. 225.— 


oereemmne ae 








bb. —— —-—~ ——.]}—Larr t. LAre 
(1869), 16 Gr. 159.—CAN. 

ce. ——— —— ——-. + Testator de- 
vised to his daughter for life a house 
& four acres of land. & the will 
showed that he contemplated that the 
devisee should reside on this property : 
—Held: the testator had thereby 
sufficiently indicated his intention to 
devise free from the widow’s dower ; 
& therefore the widow could not have 
dower in either this Jand or the other 
lands devised, without foregoing the 
yrovisions in her favour in the will.— 

UTCHINSON ¥v. SARGENT (1869), 16 
Gr. 78.—CAN. 


nee reee omnes 








: .—A testator be- 
queathed a sum of money to _ his 
wife in lieu of all dower, ctc., & 
revoked “ all gifts or deeds or deed of 
gift of any real estate made by me at 
any time heretofore ”:—dHeld: the 
widow was put to her election whether 
she would accept the bequest or 
retain an estate conveyed to her by a 
deed of gift.—LKE v. MCKINLY (1871), 
18 Gr. 527.—-CAN. 


a 





ee. -]— DAVIDAON Uv. 
BOoMER (1871), 18 Gr. 475.—CAN. 

ff. ——- ——.]— MCGREGOR v. 
McGREGOR (1873), 20 Gr. 450.—CAN. 

£6. —— ——— ———. |} ARMSTRONG ?’. 
ARMSTRONG (1874), 21 Gr. 351.——-CAN. 

hh. —— -}—PATRICK U. 
SHAVER (1874), 21 Gr. 123.—CAN. 

kk. —— -]— LAIDLAW . 
JACKES (1879), 27 Gr. 101.—CAN. 

Il. —— -]—- MURPHY Vt. 
Murpny (1877), 25 Gr. 81.—CAN. 

mm. —.]— Testator, 
amongst other things, made certain 
bequests in favour of his widow, & 
directed that his farm, the eat real 
estate he possessed, should be leased 
to two of his three brothers named as 
executors until such time as his 
nephew & son attained twenty-one :— 
Held: the widow was bound to elect 
between her dower & the benctits 
given by the will.—Ropy v. 
(1878), 29 Gr. 324.—CAN. 

nn.--~" -}— RIPLEY v. 
TUPLEY (1881), 28 Gr. 610.—CAN. 

oo. ——- ——— ---MCGARRY 1. 
THOMPSON (1881), 29 Gr. 287.—CAN. 

pp. ——— ——- ——- | —- MCLELLAN v. 
MCLELLAN (1881), 29 Gr. 1.—CAN. 

qq. — =) I CARD Ot. 

rr. -——— ; -l—In the case 
of separate devises, though the wife 
may Ibe barred of her dower in one, 
she is not therefore barred of hor 
dower in the others.—Cowan _?. 


tt. —— —— ——-]—Testator by 
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his will left all his real & personal 
roperty to J., “subject to tho 
ollowing bequest, viz., to my wife K., 
@ one-third interest in all mny real & 
personal estate, so long as she shall 
remain unmarried ’?:—Held: K. was 
bound to elect. between the will & her 
dower, for the former imported that 
there was to be the same manner of 
division of the land as of the person- 
ulty.—-AMSDEN v. KYLE (1885), 9 
O. R. 439.—CAN., 





aaa. —— —--.]— Rupp 
b 


-—DAwson ¥. 
FRASER (1889), 18 O. R. 496.—CAN, 


ccc. ———— ----—— —-——,] — MARRIOTT V. 
McKAy (1891), 22 O. 2. 320.—CAN. 


Vv. 


Pe eneenteendler ete 


ddd. ——— ———- -—-—_.}—_ MCM YIOR vv". 
LYNcH (1894), 24 O. R. 632.—CAN. 
eee. ———- ———  ——. ]— A _ will pro- 


vided for the payment of a large 
number of peeuniary legacies, in- 
cluding one to the testator’s widow, 
&, except us to the household property, 
Which was bequeathed to her, the 
residue of the estate, real & personal, 
after paying the debts & these legacies, 
was given to a charity, provision being 
made for the carly conversion into 
money & distribution of the estate :— 
Held: the widow was not. put to her 
election, but: was entitled both to her 
egacy & to dower.—KLLIoTT — v. 
Morgis (1896), 27 O. R. 485.—-CAN. 

ttf. ~——— -] —- TORONTO 
GENERAL TRUSTS Co. v. IRWIN (1896), 
27 O. Rt. 491.—CAN. 











eee. “ aa REY: ——.]— COWAN ve 
ALLEN (1896), 26 S. C. 1k. 292.—CAN. 

hhh. .J—He SHUNK’S 
(or SCHUNK) Esrare (1899), 31 0. R. 
175.—CAN. 

kkk. ---—--——— -}—-Re SCHUNK’S 
(ORSHUNK) Estatri (1899), 19 GC. L. Tb. 
361; 31 0. It. 175.—CAN. 

ii. .j---Re Ni&wROoRrN 
(1902), 22 C. L. T. 120; 1 0. W. RN. 
122.—CA 


———,. + —Re HURST 
KR. 6; G QO. W. h. 





ee 








aes 





oo 


mmm. 
(1905), 11 O. 
417, 721.—CAN. 








nnn. —- ———-. McDONALD 
v SLATER (1907), 42 N.S. RR. 1833 
4 KE. LL. 1. 263.—~CAN. 


rem atte 8 








000. .-—iTeld : & de- 
vise of all a testator’s lands to the 
widow durante viduitate puts her to 
her election as to whether she will take 
the interest given her by the will or 
her dower.—Jte ALLEN (1912), 23 
O. W. RR. 253; 40. W. N. 2405 7 
D.L. R. 494.—CAN. 
ppp. ---Where a 
man devises a moiety of his estate, 
after payment of his debts, legacies, 
& pores: to his wife for life, this 
will not bar her dower, but she ought 
to elect whether she would insist on 
her dower or waive it, & take under 
the will.—DaLy v. LYNCH (1715), 3 
Bro. Parl, Cas. 478.-—IR. 
q. - ——-, ]— BIRMINGHAM 
ts Winwex (1805), 2 Sch. & Lef. 444. 











—S ~J—O'HARA v. 
CHAINE (1846), 8 I. Iq. R. 365.—IR. 

ttt. -—-—- ——— ——-.]}— ROBINSON 1. 
WILSON (1849), 13 I. Raq. Qh. 168.—IR. 

uuu. What amounts 
to election.|—COOPER ¥. WATSON (1864), 
23 U. C. R. 345.—-CAN. 

xxx. ——— ——,]—Testator 
dovised to his wife all his real & per- 
sonal property durin widowhood, 
under which she entered upon the real 
estate, & took & applied to her own 
usc the personal property. The ct. 
restrained an action for dower brought 
by her & her second husband, holding 
that she had elected to take under 
the will.—WESTACOTr v. COCKERLINE 


were Sone even 


yyy. ——_ —— .}—WaLm- 
SLEY v. BULL (1868), 15 Gr. 210.—-CAN, 
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Sect. 5.—Estate in dower. | 


widow remained on the farm, & re- 
selved some small sums of mone 
for her own use, but had never h 
set apart for her exclusive enjoyment 
the portion of the house devised to 
her :—Held: these acts did not 
amount to ‘that deliberate & 
considered choice, made with 
knowledge of hts & in full view of 
consequence, ch is necessary to 
constitute an V slection <-OOLEMAN v. 
GLANVILLE (1871), 18 Gr. 42.—CAN. 


b. —_— —— -}—GILLAM 
v apie (1881), 29 Gr. 376.—CAN. 
-}+—BRABANT 
1. LALONDE (1895), 26 O. R. 379.—CAN. 
d. REY 
NOLDS 0 PALMER (1900), 32 O. R. 431. 
as 


— —— —— —.}—Re PET- 

vie "(1902), 22 : L. te 300; 40. L. H. 

t.$——— ——— ———~ ——_.} Re ieee 
BURN & TURNER (1902), 2 22 Cc. L. 

vay 30. L. R. 351; 1 O. W. ne ibe. 


g: Election to take distributire 
share on intestacy.)-—R. died intestate 
entitled to real & personal property 
leaving a widow & children :—Held : 
the widow having elected to take her 
interest under s. 4 of the Devolution of 
Estates Act, 1886, 8s. 4, was entitled 
to one-third of the real estate abso- 
lutely.— Re REDDAN (1886), 12 O. R. 
781.—CAN. 

h. .}—An election by a 
widow to take her distributive share 
in Heu of her dower under Devolution 
of Estates Act, may be made by will, 
which as to such election speaks from 
the time of its execution, & not from 
the time of her death.—Re INGOLSBY 
(1890), 19 O. R. 283.—CAN. 

k. ——.}—Devolution of Es- 
tates Act, 1887, s. 4, which gives the 
widow a right of election between 
her dower & a distributive share in 
her deceased husband’s lands, does 
not apply where by marriage settle- 

ment she has accepted an cquivalent 
in lieu of dower.—TORONTO GENERAL 
TRUSTS Co. v. QUIN (1894), 25 O. R. 
250.— CAN. 
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1. --——.]—-Where a widow de- 
sires to take, under Devolution of Es- 
tates Act, her interest in the pro- 
ceeds of her husband’s undisposed of 
real estate, in Heu of dower, she must 
so elect by an attested instrument in 
Var gad GALWAY (1895), 17 PP. lt. 

—— ——.)— Re Rose (1896), 
17 P. Rt. 136.—CAN. 
-]—~ Where in the 
gaministration by the ct. of the estate 
of an intestate lands have been sold & 
the purchase money paid into court & 
not distributed, the widow may, 
although more than twelve months 
have elapsed since the death of her 
husband, elect to take in leu of dower 
her distributive share under Devolution 
of Estates Act.—BAKER v. STUART 
(1898), 25 A. R. 445.—CAN. 


Oo. Settlement in lieu of dower.] 
—JAMIESON U. JISHER (1863), Z H.& A. 
ae —CAN. 











— GILKISON 1. 
soe R. 95.--CAN. 


J wv. BooTnu 
(1960), 20 20 C. L. T. 3460 3 27 A. R. 420. 


ELurorr (1! (1867), 27 


r. —-—-.}+— FYAN v. HENRY 
(1840), 2. 2 Dr. & Wal. 556. IR. 

t. ———.]}—HAMILTON 1. sw ACK: 
BON eas 2 Jo. & Lat. 295.— 





-l1— Re_ BURGESS 
TRUSTA eee 11 I. Ch. R. 164; 13 
Ir. Jur. 12 ——-IR 








bb. ———.] — SAMBOURNE ». 
BARRY (187 (1871), 61. R. Eq. 28.—IR. 


6c. ———~ -———.]— Marriage articles 


were executed hy a tenant in tail in 
remainder & his intended badaeheh where- 
by he agreed to exccute, when he 
aed become eatiee ah rag 
a poat-nup settlemen: 
secure her a jointure of a specified 
amount ; he subsequently became 
entitled in possession, but died with- 
out executing any such settlement :— 

ela: the articles were in equity a 
bar to the wife’s right of dower.— 
PENNEFATHER VU. PENNEFATHER (1872), 
61. R. Eq. 171.—IR. 

dd. -+-By a settlement 

executed by a widower on the occasion 
of his second marriage leaseholds were 
conveyed by him to trustees on trust 
to pay to the intended wife, after his 
death, an annuity of £500. The 
ettlement recited an agreement that 
the lands were to be conveyed to the 
trustees upon the trusts, amongst 
others, for the purpoee of making 4 
provision for the tended wife by 
securing to her a life annuity of £500 :— 
Held: the settlement was no bar to 
the widow’s claim to dower or thirds.— 
LEMON v. MARK, [1899] 1 I. It. 416, 
435.-—IR. 

Release.J|—-Where after 
husband’s estate had been vested by 
order of the ct. in A., a purchaser, 
his wife executed a deed to A., in 
which the husband joined, containir 
a Fibs pees of dower by her, but no wo 
of release or conveyance by the hus- 
band :—Held : sufficient, without 
examination or certificate. ‘—HEWARD 
v. ScoTr (1868), 2 Ch. Ch. 274.—CAN. 


ff. --—-A variation from 
the short form of bar of dower in 
R. S. O. 1887, by the substitution of 
the words “the said party of the 
second part ’’ for * the said A. B., wife 
of the said grantor,’’ is not a material 
variation.—He MANUFACTURERS’ LIFE 
INSURANCE Co. & MCLEAN, 10 C. L. T. 
eee N. 295.—CAN. 


——.] — THOMPS 
TROMPEON | (1868), i, "Ch. Oh. Ble 
CAN. 





arrestor 








Vv. 


bh. ee eee ae OE d.° PECK tw. 
PECK (1843), 1 U. C. R. 42.—CAN. 
kk. ——— ———-.]—-H UFFMAN v. ASKIN 


(1853), 2 C. P. 423.—CAN. 


ll. -}+—A woman under a 
second coverture cannot, without her 
husband’s concurrence, release her 
right to dower in lands of her first 
husband.—HOWaARD v. WILSON (1853), 
10 U. Bl R. 186.—-CAN. 


—_ ae Gan ee v. 
TIFFANY (1854), 11 U. C. R. 338.— 
CAN. 


nn. --~-A widow having 
married, she & her husband verbally 
agreed with the devisees of her first 
husband, that she & her husband should 
enjoy a certain portion of the estate 
aueing her life, in re t of her interest 
pare —Held: t& was binding on 

arties interested. —LEACH v. SHAW 
ee 0), 8 Gr. 494.—CAN. 

oo. --—-A_ certificate of 
bar of dower indorsed on a deed in 
1830, stating that the wife ‘ being 
duly examined,’”? etc., did appear, 
ete., but not stating that she was 
* privately ” examined, etc. :—Held: 
aweus: Panay ©. MCCALLUM (1863 ), 




















-/-COMMERCIAL BANK 
v. Woounci (1863), 13 Cc. > 621; 


14 C. P. 22.—CAN. 


aq. ——— ——.}—WILLIAMS v. Co- 
BOURG Town TRusT Comra. (1864), 
23 a C. R. 330.—CAN. 


——.}—Honr v. JOHN- 
gay N (1864), 14C. P. 123 CAN. 
—— ——.. }— MCN ALLY v. CHURCH 
(1867), 27 U. Cc. e 1038.—OAN. 
©. WILEY 


aaa. ———— ———.]— MILLER 
(1867), 17 C. P. 368.—-CAN. 
bbb. ——.}—Where the right 


to dower is released by an instrument 
separate from the conveyance by the 
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husband, an examination & cortificate 
ie still necessary, as before the late 
statute.—BoGaRT v. PATTERSON (1868), 
14 Gr. 624.—-CAN. 

coo. J—A husband by 
deed aliens land, & the wife, though 
not named in the commencement as 
a formal party, in the body of it 
releases her dower, & both execute 
it :—Held: aaufficient bar of dower.— 








BONTER v. NORTHCOTE (1889), 20 
CO. P. 76.—CAN. 
ddd. .J—A widow having 








by her conduct parted with her nt 
to equitable dower in favour of 
son, & subsequent creditor of hers ane 
not entitled have her dower set out 
& applied to pay his demand, though 
she was not aware of her right to dower 
at the time she was said to have parted 
with it.—CoTrLe v. McHarpy (1870), 
17 pia 342.—CAN., 

d. BURNS v. 


——.J-—DOoEr 
MoGHAW (1 (1874), 2 Pug. 785. ~—~—CAN. 
——.J— LAVIN v. LAVIN 
(1483), 20 O. R. 187.—CAN. 
ggE- ———-.]-—SMART v. SOREN- 
SON 1885), | 90. 0. R. 640.—CAN. 
hhh. -}—The effect of the 
release of dower in a deed of land, by 
the wife of the grantor, is not to give 
the grantee anything which he can 
convey. The oe ee cower simply 
becomes barred, d, & the 
land to which it ee ‘attaohied 
becomes free from it forever.— 
REDDEN ¥v. TANNER (1896), 29 N.S. R. 
(17 R. & G.) 40.—CAN. 


mete 








kkk. -}—CROSSETT v. HAY- 
pOCe (1904), 24 C. L. T. 310; 7 

O.L. R. 655; 3 O. W. R. 616 .—CAN, 

lM. ——. ./~CHOMA tv. CHMELYK, 
[1918] 2 W. W. R. 382; 40 D. L. R. 
731; 13 Alta. L. R. 298. CAN. 

mmm. ———- ——.]}—OVE nee Vv. 
HIMELFORD, [1920] 2 W. W. R. 481; 
ae L. R. 429; 15 Alta. L. R. 332.— 


nnn. -+—A bar of dower 
by a wife in a conveyance by her hus- 
band of land in which she claims or 
may claim the fee does not operate by 
way of estoppel or otherwise to convey 
her fee, if sho has any, at all events 
where her presumptive title has no 
reference to her husband, it is merely 
as right to dower which she grants 
releases.—Re BiILts & Sims, [1923] 
SD. as R. 726; 53 O. L. R. 57.—CAN, 
-J—MCcCKINNON  ¥., 
SMITH, (1925] 4 D. L. R. 262; [1925] 
3 W. Ww. R. 290; 35 Man. L. R. 209.—~ 


gee 

——— Order of court.)}—An order 
= 4 not be made under 40 Vict. c. 8, 
8. 35 (QO), allowing a husband to convey 
is lands free from the dower of his 
wife, unless it clearly appears that she 
jis not entitled to alimony.—He 

EAGLES (1877), 7 P. R. 241.—CAN. 
qaqa: --—The affidavit of 
service of notice of an application to 
convey land frec from dower under 
40 Vict. c. 8, a. 35, must identify the 
person served as the is Aas the applt. 

aa MoGuIN (1878), 7 P. R. 310.-— 
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-J}—On a sale of land 
by an infant wader R. 8S. O., 1877, a. 40, 
ss. 75-83, an order was made * under 


44 Vict. c. 14, 8. 5 ( - barring the 
dower of the infant’s mo her, who was 
a pea aret & confined 


asylum.— 
cones (1882), 5 P. thd 356.— 


tt t. —— ——.}—A husband whose 

wife has been living apart from him 

for two years, & who for valuable con- 

ceeon has released & discharged 

from all claims for alimony present 

& future, is not entitled, under R. 8. O., 

1897, s. 12, to an order dispensing with 

the concurrence of his wife to bar 

dower in a conveyance, for, alth . 
y con from claiming, 

cannot be said to be living Date 

‘* under such circumstances as by law 
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alimony.”—Re Tow- 
20. L. R. 45; 70. W. 


Mit- 


disentitle her to 
HURST ae 
R. 780.—CAN. 
a. —— ——.}+—MITCHELL 1. 
CRELL (1921), 64 D. L. R. 434; 50 
4.—CAN. 


0. L. R. 37 

b. ———.}—As the Dower 
Act, while making a disposition of a 
homestead by will subject to an estate 
for the life of the wife, does not provide 
for a wife’s consent to a husband's 
disposition of his homestead by will, 
@n order will not be made dispensing 
with such consent, as such an order 
would be futile. The provisions of the 
Act which make for the husband’s 
relief during his lifetime are applicable 
only to some concrete proposal for a 
Spcsition of the homestead which 
he has in mind. He cannot apply for 
an order dispensing with his wife’s 
consent merely in anticipation that at 
some future time he may want to sell, 





lease or mortgage his homestead.— 
RiaBy v. Fuapy (Alta.), [1922] 2 
Ww. W. Rh. 890 ; 66 D. Lis jh. 471.— 
CAN, 

) ——.] — A judge in 





making an order under Dower Act, 
1922, s. 8, dispensing with a wife's 
consent to the disposition by her 
husband of his homestead, is acting 
as persona designata. Such an order 
cannot be made ex parte.—O’LEARY v. 
IMPERIAL LIFE ASSURANCE Co., [1924] 
2D. L. R. 20; [1924] 1 W. W. R. 617; 
20 Alta. L. ht. 129.—CAN. 

d. Conduct of wife — Adul- 
tery.)— A wife abandone by her 
husband & subsequently guilty of 
adultery :—Held- not barred from 
dower.—GRAHAM v. LAW (1857), 6 
C. P. 310.—CAN, 

.J--It is the 


e. ——— 
voluntary living apart in adultery that 
deprives a wife of dower, whether 
leaving the husband’s roof was sua 
sponte, or in consequence of his violence, 
or whether he abandoned her without 

rovision.—WOOLSEY v. FINCH (1869), 

Q C. P. 132.—CAN. 

f. -}—In a decree of 
divorce a vinculo matrimonii, on the 
ground of the wife’s adultery, where 
the conduct of the husband been 
free from blame, the wife should be 
barred of her dower.—LEEMAN  v. 
LEEMAN (1872), N. B. Dig. 284.—CAN. 

g- : NOLAN UW. 
McADAM (1906), 39 N. S. R. 380.— 
CAN. 




















—_—  ————- —  ——.] -— 


h. .J—An_ order 
was made dispensing with the con- 
currence of the wife for the purpose 
of barring her dower in a@ conveyance, 
where she bad not been heard of for 
several years, having Jeft her husband 
again & again for the purpose of living 
& having lived the life of a prostitute.— 
Re SMITHERS (1907), 9 O. W. R. 819; 
V4 O. L. ht. 536.—CAN. 

.J}—Claim by 


k. 
widow for dower. Tbere was a volun- 
tary separation. About nine years 
after the separation she went through 
the ceremony of marriage with another 
man. Hearing that this supposed 
marriage was illegal, she left her 
second husband, & never returned to 
him, but supported herself. Her first 
husband ha pad plaka pee : she 
was entitled to dower.—-PHILLIFS v. 
PHILLies (1909), 6 E. L. R. 478.— CAN. 


L wages ah ae BN 

LDMAN ’ . » It. 
159 : 8 OW. N. 161; i D. L. It. 295. 
—OAN. 
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.}—It was not 


m. 
ntion, under Dower Act, 8. 
thet in every cage where the wite lives 


whanada aha ahanld ha 


LUO fAUUe BEAU Bsavusawewes 6 -—- 

fe, on her own initiative, elects 
standon or desert her husband, 
she shall then be taken to have for- 
feited her rights in the property. But 
if she lives apart under an agreement 


between them she cannot be said to 
have left him within the meaning of the 
sect.— Fte LENIUB, 11923) 2 bd. L. R. 
1192; 32 Man. L. R. 5583; (1923) 
l WwW. W. R. 272.—CAN. 

n. Unchastity.J—-By the 
common law of the Isle of Man, 
confirmed by an Ordinance published 
in 1687, a widow is entitled to dower 
ae ia cp saci lame tte a it; the 
birth, therefore, & affiliation of an 
illegitimate child. creates a forfeiture 
of the dower.—CAIN v. CAIN (1838), 

Moo P. Cc. C. 222; 12 EK. h. 989,— 
I. of. M. 

oO. Execution.)}—The dower of 
a wife is not barred by the sale in 
execution of her husband’s estate.— 
WALKER v. POWERS (1840), 2 Ont. 
Dig. 2652.—CAN. 

p. Estoppel.}-—Where a nominee 
of land before patent issued con- 
veyed it away being unmarried, & 
afterwards, aving obtained = the 
patent, made a new conveyance to the 
Fame party, being then married :— 
Held: his wife could not claim dower, 
as she was estopped by the deed made 
before the patent issued.—-McLEAN 














GORDON 





q. -—— -J—Hoia v. 
(1870), 17 Gr. 599.—CAN. 

Yr. -/—Where the annual 
value of a widow’s dower was not 
large, & she made no demand for 
it, but resided on the property with 
her son, the heir, during his life, having 
no intention of claiming dower, a 
claim for arrears against his estate 
after his death was refused.—PHILLIPS 
vb ZIMMERMAN (1871), 18 Gr. 224.— 


t. Sale for tazes.]-—A sale of 
land for taxes destroys the right of 
the widow of the owner to dower.— 
TOMLINSON ¥v. HILL (1855), 5 Gr. 231. 


aa. Grant to Crown by husband. } 
— BEGLEY v. GIBSON (1860), 19 U.C. nT. 
458.—CAN. 


bb. Judgment recovered before 
marriage. }—CANTELO v. BRALKS (1880), 

22. K. I. 292.—OAN. 
f ‘ 


06, Exercise of power of a 
pointment.}—Re Hazen, [1925] 3 
D. L. Rh. 661 ’ 57 oO. L. ht. 290.—CAN. 


dd. Assignment—What amounts to.) 
—SARSFIELD ¥. SARSFIELD (1862), 22 
U. Cc. R. 59.—CAN. 


ee. ———.}~—BieGkErR v. HOWIE 
(1864), 23 U. C. IR. 399.—CAN. 


ft. Notice of demand.}—-ANGUS 
v. IBBETSON (1865), 2 Old. 178.—-CAN. 


gg. Method of.|}—An assignment 
of dower by the sheriff must be by 
metes & bounds.—FISsHER v. GRACE 
(1869), 28 U. C. KR. 312.—CAN, 


hh. --—If the husband 
was seised as tenant in common, the 
widow can only be endowed in common 
under 21 Vict. c. 25, & not by metes & 
bounds.— DOE d: JOHNSTON v. JARDINE 
(1873), 1 Pug. 338.—CAN, 


kk. -]— Assignment of 
dower may be by parol agreement 
between the widow & heir.—KIRK- 
PATRICK v. ARMSTRONG (1890), 30 
N. B. R. 57.—CAN. 


i. —— -+—Where comrs. to ad- 
measure dower reported that it was 
difficult & not advisable to set off the 
widow’s dower in the premises, the 
report was referred back to them to 
state the amount due for arrears of 
dower, spec up to what time they 
are allowed, the widow’s dower 
in the premises.— Re CUSHING (1895), 
1 N. B. Eq. Rep. 163.— CAN. 


mm. ——,}—An assignment of 
dower by oral agreement is valid, & 
under such assignment the widow may 
take any part or even the whole of the 
descendent lands.—LLOoyD v. GILLIS 
(1905), 37 N. B. R. 190.—OCAN. 
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nn. sgnie in timbcr.]—In case 
of land of which, a widow is dow- 
able, but in which her dower has not 
been sot out, if the timber is cut down, 
she is entitled to the income arising 
from one-third of the amount pro- 
duced.— FARLEY v. STARLING (1871), 
18 Gr. 378.—CAN. 

00. Grant of sum in lieu of 
dower.|—Re THOMPSON, BIGGAR v. 
cA (circa 1860), 1 Ch. Ch. 323.— 














pp. -}+—Where dower was 
claimed in land upon a portion of 
which stood twn-thirds of a dwelling- 
house, the remaining third being upon 
the adjoining land, which was not 
dowable :—Held : this was not a case 
within Dower Procedure Act, It. S. O., 
1887, 8. 12 (3), in which the comrs. 
had power to assess a yearly sum in 
lieu of assigning dower by metes & 
bounds.—MCINTYRE Vv. CROCKER 
(1893), 23 O. ht. 369.—CAN, 

aq. -J— Under 53 Vict. 
c. 4, 8. 237, a widow will not be com- 
peice to take money in Heu of land 

ecause such a course will be more 
satisfactory or profitable to the owner 
of the land subject to dower.—Z?e 
KRARNEY (1901), 21 C. L. T. 415; 2 
N. B. Ky. Rep. 264.—CAN. 

rr. —— ——-.]}—MCNALLY v. ANDER- 
SON (1914), 31 O.L. 2.165; 19 D. LR. 

5; 60. W.N. 565.—CAN. 

tt. -J—In an adminis- 
tration suit, real estate subject to 
dower was sold, & the proceeds brought 
into ct. :—Held: the doweress was 
entitled to be paid the cdpitalised 
value of her dower out of the funds 
liable to the same.—GLEESON v. BYRNE 
(1890), 25 L. ht. Ir. 361.—IR. 

aaa. Action for recover y—dJ uriadiction 
of court of chuncery.)}—The jurisdic- 
tion of the ct. of chancery in cases 
of dower has not been ousted by the 
Dower Act of Ontario, 32 Vict. c. 7 (QO). 
—GRIEVE v. WoopRUFF (1877), 1 
A. R. 617.—CAN. 

bbb. ——— Who may sue—Infant.}—An 
infant demandant may sue in dower 
& if an infant tenant be sued the parol 
is not allowed to demur.-~PHELAN Uv. 
PHELAN (1831), Dra. 398.—CAN, 


coc. —— - ——  Agent.|]--- MEYERS v. 
LAKE (1850), 1 Gr. 305.-—CAN. 


ddd. Against whom maintain- 
able.J—When A. Pi ictocona lands sub- 
ject to a claim of dower, & mo 

in fee to B.:—Held: writ of dower 
would not lie against A.—MCARTHUR 
vv McCGILVRAY (1859), 3 N. S. Rt. 
(2 Thom.) 427.—CAN. 


eee. —— ——.]—Harnis v. STRAT: 
TON (1859), 17 U. C. R. 520.— CAN. 


rrr. ——. .}—Cratu v. TEMPLE: 
TON (1860), 8 Gr. 483.—CAN. 


weg. -]— Dower may be 
maintained against a mtgee. in fee, 
although not in possession, & althuugh 
the mtge. entitles the mtgor. to hold 
until default, which has not been made. 
Pia A v. Kay (1865), 25 ULC. Qh. 
































hhh. ._/-Semble : the tenant 
of the freehold can be sued in dower 
only when within the jurisdiction; if 
out of it, then a mere occupier may 
be sued, but a recovery against him 
will not bind the right of the tenant of 
the freehold.—GOURLAY v. GOURLAY 
(1868), 27 U. C. R. 178.—CAN. 


kkk. -}—Toa bill for equit: 
able dower, the tenant in actual posses: 
sion of the premises may be a propel 
though not a necessary party.—Mo: 
i v. Woop (1868), 15 Gr. 92.— 








lil. ——.}--A widow entitled tc 
dower commenced an action therefo! 
against a tenant, to whom, withoul 
express authority, the property had 
been leased by a receiver in a suit ir 
chancery :—Held; she was not al 
liberty to proceed in such action with. 
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Sect. 5.—Estate in dower. Sect. 
6: Sub-sect. 1, A. & B. (a) 
c& (bd) 4.] 


out the leave of the ct.—COLEMAN v. 
GLANVILLE (1871), 18 Gr. 42.—CAN. 

m. —— .}—CAMERON v. GIL- 
CHRIST (1878), 43 U. C. R. 512.—CAN. 

n. .}—-Held: since De- 
volution of Estates Act, 1887, 8. 4, 
devisees are not necessary parties to an 
action for dower.—MALONE v. MALONE 
(1889), 17 O. R. 101.— CAN. 

o. Service of summons.}—In 

dower, the summons, if served on 
the tenant, need not be served on the 
premises.—HONSBURGH ¥. FRITZ (1837), 
5 O. Ss. 73.—CAN. 
D. Statement of claim.) —The 
right of dower is a legal conclusion 
from certain facts, & these facts should 
be stated in the pleading.—LAUDER vt. 
CARRIER (1885), 10 P. R. 612.—CAN. 

q-—— -—-MoorRE v. MOORE 
(1886), 11 P. R. 324.—CAN. 

r. Defence.J}—-Where a plea 
states that the husband devised cer- 
tain lands to demandant in bar & 
satisfaction of dower, & that she agreed 
to the devise, it is sufficient without 
setting out the words of the devise. 
-~BREAKENRIDUE v. KING (1835), 4 
O. Ss. 180.—CAN. 

t. -}—The tenant pleaded 
a reference to arbitrators & an assign- 
ment by them of certain specified land, 
of which demandant had notice, & 
averred that he had always been «& 
still was ready to abide by such assign- 
ment :— Held: plea bad, for not show- 
ing that the assignment had been 
actually made.—McCLEAN ». HORTON 
(1852), 9 U. C. R. 685.—CAN. 

a. ---Action for dower 
Dy S., & M., bis wife, in land of 
M.’s former husband. Plea, a release 
under seal by S. of all his interest in 
the land :—i/eld: bad, as being no 
bar to the action.—LAWSON v. MONT- 
GOMERY (1853), 10 U. C. R. 528.—CAN. 


b. ——-.] — BISHOPRICK _ v. 
PEARCE (1854), 12 U. C. HK. 306.—CAN. 


C. ———.J—RYCKMAN t. RYCK- 
MAN (1857), 15 U. C. R. 266.— CAN. 

d. -J— Where in dower 
the defence rested upon an alleged ex- 
change by the husband for other 
lands out of which the widow had been 
satisfied her dower, & no decods were 
produced, & the only evidence for the 
defence consisted of parol statements 
that the husband had “ traded ’’ cer- 
tain lands ” :—Held: there was not 
evidence to warrant a jury in finding 















































for deft.—STarrorpd v. TRUEMAN 
(1857), 7 C. P. 41.—CAN. 
e. -+-Dower. Plea, that 





demandant never was accoupled to 
the said J., the husband, during the 
time the said J. was seised of the said 
land :—Held: the plea admitted the 
seisin & denied the coverture only.— 
LOSEE v. MURRAY (1865), 24 U. C. XR. 
586.—CAN. 

f. --—Action by widow 
to recover dower out of land conveyed 
by husband in his Hfetime. Grantec 
not permitted to set up defective title 
of grantor.—Sworp v. Sypnry & 
Lovuissurae Ry. Co. (1891), 23 N.S. BR. 
21 4 .—CAN. 











g- Replication.}—In dower, 
the replication to a plea of alien né 
need not lay any venue, as to the place 
of birth, within the allegiance, nor 
state of what parents, or when de- 
mandant was born.— RuUBINET vy. LEWI# 
(1829), Dra. 44.—CAN. 





h. Particulars.}—Particulars of 
the prernises cannot be obtained by 
the demandant in an action of dower. 


-~——-NOLAN t. CHERRY 5 ? 
277.-- CAN, (1855), 1 P. R. 





k.-——- -+-Doz d. Jouns 
v. JARDINE (1872), 1 Pug. 170.—CAN. 


l—— Affidavits— Style of par- 


ties. }—It is i , in an action of 
dower, to style the parties in the cause 
demandant & resp., affidavits so en- 
titled cannot be read.—FERGUSON . 
MaLONE (1845), 1 U. Cc. R. 519.—CAN. 

aa. Evidence.|—Evidence of co- 
habitation & reputation of marriage 
will be sufficient in dower; it is not 
necessary to prove the marriage by 
persons who were present at the 
ceremony.—STONER v. WALTON (1842), 
6 QO. Ss. 190.—CAN. 

bb. ——,]}—Pnipes vv. MOORE 
(1848), 5 U. C. R. 16.—-CAN. 

oo. .)— Semble: | where 
the evidence shows that the tenants 
in an action of dower could have 
assigned dower, which would be bind- 
ing upon themselves, demandants are 
entitled to succeed upon the issue of 
non tenuerunt, without any reference 
to the comparative goodness of their 
title —M‘CLELLAN v. MEGUATT (1850), 
6 U. C. R. 551.—CAN. 

dd. J—A tenant in dower 
is not wae Meson tae to give evidence of 
the contents of the title deeds, etc., 
under which he claims.—LYNCH v. 
O'HARA (1856), 6 C. P. 259.—CAN. 

ee. -}—In dower, the de- 
mand was served upon the tenant 
of the lands, who then declared that 
he did not own the lands :—Held: 
a notice to produce served upon 
such tenant was unavailing to Jet in 
secondary evidence of the deeds under 
which demandant claimed2—MARVIN vt. 
HALES (1857), 6 C. P. 208.—CAN. 

ff. -J—In dower, notice 
was given to deft. to produce his title 
deeds, & deft.’s father, who was called, 
declined to swear positively whether 
they were in his possession or that of 
his son :—/feld: secondary evidence 
of the deeds was admissible.-—GRAHAM 
v. LAW (1857), 6 C. P. 310.—CAN. 

gE: —.]—STREET t. DOLSEN 

hh. —~—.]—- HUMPHRIES iv. 
BURTON (1858), 16 U. C. R. 511.—CAN. 

kk. J—CRAIG v. TEMPLE- 
TON (1860), 8 Gr. 483.—CAN. 

L — .J—FISHER Uv. 
(1864), 23 U. C. RR. 408.—CAN. 

mm. —— ——.}—CLARK v. STEVEN- 
SON (1865), 24 U. C. R. 200.—CAN., 

nn. ——~ ——.]—KIELEY . THOMP- 
80N (1878), 3 R. & C. 86.—CAN. 

00. j—Held: the pre- 
sumption of death arising from con- 
tinued absence of deft.’s husband, 
unheard of for seven years, is sufficient 
to sustain an action of dower as against 
the objection that he is still living.— 
abe yet MORROW (1882), 1 O. Rt. 527. 
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pp. ——- Damages—Inquiry as to.) 
—In dower, a suggestion may be 
entertained after final judgment that 
the husband died seised of lands & 
inquiry shall go concerning the 
damages since that death, though the 
tenant is the alienee of the heir.— 
ee v. LEWIs (1830), Dra. 239. 





aq. _——— When recoverable.) —- 
In dower neither damages nor costs 
can be recovered when the husband 
did not dic secised.—LOCKMAN  ¢v. 
NESSE (1837), 5 O. S. 505.—CAN., 

r-— —— -}+-DAYTON 1. 
AULDJO (1840), 6 O. S. 143.—CAN, 

tt. —— ——.]— WALKER ¢. 
BoUc.ton (1843), 6 O. S. 553.~-CAN, 

aaa. -J—Where the 
husband dies seised, unless the tenant, 
sued in dower pleads tout temps priet, 
demandant may recover damages 
without setting forth or showing a 
demand.—Empxy v. LOUCKS (1852), 8 
U. Cc. ht. 374,.—CAN. 


bbb. ——~ ———- ———. ]}—_ HA WKSHAW 
An (1853), 11 U. C. R. 71.— 

















cot. ————-  o—-  ———, UIN v. Mo- 
KIBBIN (1855), 12 U. C. Re 23.—GAN. 
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ddd. be arepananed! coer ——,] —— Dower. 
Plea, tout temps priest, on which de- 
mandant signed judgment for her 
oe ay ee entered ae tion 
of deman refusal, pray amages 
for the detention, on which she signed 
judgment b default, & assessed 
damages at the assizes :—Held: such 
assessment was lar, for there 
being no averment that the husband 
died seised, no damages could 
recovered, notwithstanding the plea. 
—WHITE v. GRIMSHAWE (1863),:. 23 
U. C. R. 715.—CAN. 


aoe ~.}-—GILES 
Morrow (1882), 1 O. R. 527.—CAN. 

fff. ——— Judgment——Time for entry] 
—STAFFORD v. TRUEMAN (1857), 2 P. h. 
154 ; 3 Cc. Iu. J. O. S. 114.—CAN. 

ges: ——.}—DorE d. McCut- 
ae v” Down (1862), 5 All. 381.— 


v. 





hhh. ‘ HIT GRIM- 
SHAWE (1863), 23 U. C. Rt. 75.—CAN. 

kkk. -1— SILLS v. LANG 

Hl. Costs—Security for.|—Se- 
curity for costs may be obtained in 
an action for dower.—NOLAN v. RID 
(1854), 1 P. RR. 264.—CAN. 

mmm. —— When recoverable.|}— 
Where nothing appears on the re- 
cord to show that a demand of dower 
was served :—Semble: the master 
cannot tax  costs.—HUMPHRIES ?. 
BARNETT (1856), 16 U. C. R. 463.—CAN. 


nnn. -}+—In dower, 
where a demand is averred in the 
declaration, & judgment allowed to 
go by default, costs may be recovered. 
—HARRIS v. MORDEN (1859), 17 
U. Cc. hi. 278.—CAN. 


—— ———. | — WHITE v. 

















000. -}~—STREET 1, 
ROwE (1859), 8 C. P. 213.—CAN. 
is simply for dower, & the title is 
adinitted, no costs will be given, but 
when deft. makes an unreasonable 
defence & fails, he will be made to pay 
costs.—CRAIG v. TEMPLETON (1860), 
8 Gr. 483.—CAN. 

V hore 


qa. -.}—-V 
widow insisted on her right to dower 
as well as to the bequests made by 
the will, the ct. allowed her her costs, 
although unsuccessful in such conten- 
tion; the question having arisen from 
the terms of the will, & dower not 
having been in terms excluded, but 
having been held to be excluded on 
extrinsic evidence.—BkKCKER v. Ham- 
MOND (1866), 12 Gr. 485.—CAN. 

rrr. ——— —--—, J—GILLKELAND 
v. REID (1869), 5 P. KR, 96.—CAN. 

ttt. .)—Although in 
this case plitf. was entitled to judg- 
ment of seisin, yet as there was no 
demand made & defts. were always 
ready & willing to assign the dower 
Rees was not entitled to costs.— 

ALONE V. MALONE (1889), 17 O. KR. 
101.— CAN. 

uuu. Jurisdiction of 
court.)—The general rule is that the 
ct. awards & the master fixes the 
amount of the costs of the suit.— 
MULLER v. HAMILTON CiTy (1867), 17 
CU. P 514.—CAN. 

XXX. New trial—When granted.] 
—GERMAIN 0. SHUART (1858), 7 C. P. 


yy y. -}-At the trial 
it appeared that the tenant served a 
written notice, naming a day & hour 
to mect demandant on the land & 
assign her dower, & attended accord- 
ingly, but demandant having mins- 
taken the day appointed did not 
attend, & the tenant in consequence 
refused to do or degy 3 more :—Held : 

Fb 7) 



































on this evidence tenant was 
clearly not entitled succeed on the 
issue, & a verdict having been found 
in his favour a now trial was roe 
oe = PuHIiLips (1863), 23 U. CO. R. 


227z. —~—— Writ of assignment ~— 


Part I].—Estratres AND INTERESTS IN REAL EsTATE. 


Sect. 6.—CONCURRENT ESTATES. 


SuB-sEcT. 1.—JoOINT TENANCIES AND TENANCIES 
IN COMMON. 


A. In General. 


See Law of Property Act, 1925 (c. 20), ss. 34-36. 
257. Joint tenancy distinguished from tenancy 
in common.]—The essential difference between 
tenants in common & joint tenants is that tenants 
in common hold their lands either by several 
titles or several rights, but joint tenants hold them 
by one title & by one right; but there is no 
difference between them as to the possession & 
the manner of taking the profits (yer CUR.).— 
PULLEN v. PALMER (1696), 3 Salk. 207, pl. 15; 91 

E. R. 780. 

Annotations :—Mentd. Leigh ». Shepherd (1821), 2 Brod. & 
Bing. 465 ; Gravenor vr. Woodhouse (1824), 9 Moore, C. P. 
148; Robinson v. Hoffman (1827), 3 C. & P. 234. 

258. .}--A tenancy in common to four 
tenants in common, with benefit of survivorship 
.-. amongst them, is a perfectly different & 
distinct estate from a joint tenancy, which has 
different incidents to it, & may be affected in a 
different manner; thus, it may be severed in the 
one case, but not in the other (RomimLy, M.1.). 
HADDELSEY v. ADAMS (1856), 22 Beav. 2066; 
25 L. J. Ch. 826; 27 L. T. O.S. 148; 2 Jur. N.S. 


724; 52 1. R. 1110. 
aieon :—Refd. Tuatte v. Conmec (1862), 10 H. L. Cas. 








259. Merger of legal joint tenancy & equitable 
tenancy in common—Uniting in same persons.|— 
Where equitable & legal estates, cqual & co- 
extensive, unite in the same persons, the former 
merges, although the former is a tenancy in 
common & the latter a joint tenancy.—He SELOUS, 
THOMSON v. SELOUS, [1901] 1 Ch. 921; 70 L. J. 
Ch. 402; 841..T. 318; 49 W. BR. 440; 45 Sol. Jo. 


380. 
Annotation :—Refd. Fung Ping Shan rv. ong Shun, [1918] 
A. C. 403. 


Construction of wills.|—-Sce WILLS. 

Co-ownership of partnership property.| — Sce 
PARTNERSHIP, Vol. XXXVI., pp. 321-323, 431, 
432, 433, Nos. 43-54, 981, 992-997. 

Patronage of benefices.|—See ECCLESIASTICAL 
Law, Vol. XIX., p. 375, Nos. 1955-1960. 

Co-ownership of trees.|—Sec AGRICULTURE, Vol. 
II., pp. 63-66, Nos. 397-418. 

Title acquired by dispossession—Joint tenancy.]— 
See LIMITATION OF ACTIONS, Vol. XX XIT., p. 486, 
Nos. 1483, 1484. 


Death of defendant after issue ‘before 
execution.J—Plitf. in an action for 


her dower within the twenty years after 
his death.—McDONALD 1. MCINTOSH 
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B. How Arising. 
(a) Presunrption of Joint Tenancy. 


_ 260. General rule.]—Notwithstanding the lean- 
ing of late to a tenancy in common, an interest 
given to two or more either by way of legacy or 
otherwise is joint, unless there are words of 
severance, as ‘‘equally among,”’ etc., or an inference 
of that sort arises in equity from the nature of the 
transaction ; as in partnerships, a joint mtge., etc. 

It is clear, the ancient law was in favour of a 

joint tenancy, & that law still prevails; unless 

there are some words to sever the interest taken, 
it is at this moment a joint tenancy, notwith- 

standing the leaning of the cts. lately in tavour of a 

tenancy in common (ALVANLEY, M.R.).—MorbLEY 

v. BIRD (1798), 3 Ves. 628; 30 EB. R. 1192. 

Annotations :—Retd. Matson 7. Dennis (1864), 4 De a. SI. & 
Sm. 3415; Steeds v. Steeds (1889), 22 Q. B. D. 537. Mentd. 
Re Pratt, Pratt v. Pratt, [1894] 1 Ch. 491. 

261. .|—CorRBETT d. CLYMER v. NICHOLLS 
(1851),2 1. M. & P. 873 16]. T. 0. 8S. 414. 

262. Conveyance in fee.}]—Sninusny’s Case 
(1587), 5 Co. Rep. 18 b; Jenk. 262; 77 E.R. 77; 
sub nom. ANON., 2 Leon. 47; sub nom. BECK- 
WITH’S CASE, 3 Leon. 160, Ex. Ch. 

.{nnotations :-—Apld, Anderson v. Martindalo (1801), 1 East, 
497. Consd. Hopkinson v. Lee (1845), 6 Q. B. 964; 
Keightley 7. Watson (1849), 3 Exch. 716. Refd, Hemming 
? Brabason (1660), O. Bridg. 1; Eccleston v. Clypsam 
(1668), 2 Keb. 338; May v. Woodward (1677), Freeim. 
Kk. B. 248; Orby v. Mohun (1706), Freem. Ch. 291 ; John- 
son v. Wilson (1741), Willes, 248 ; Collins v. Prosser (1823), 
3 Dow. & hy. K. B. 112; Withers v. Bircham (1824), 3 
L. J. O. S. K. B. 30; Foley v. Addenbrooke (1843), 4 
Q. B. 197; Bradburne v. Botfield (1845), 14 M. & W. 559 ; 
Haddon v. Ayers (1858), 1 EK. & EK. 118; White v. Tyndall 
(1888), 13 App. Cas. 263. Mentd. Spencer 7. Durant (1688), 
1 Show. 8; Vernon v. Jefferys (1740), 2 Stra. 1146; rene 
r. Donnithorne (176)), 2 Burr. 1190; Scott v. Godwin (1797), 
1 Los. & P. 67 ; Servante v. James (1829), L. & Welsb. 54. 


Settled estates.|—Sce Sub-sect. 1, B. (c), post. 





(6) Factors Determining Joint Tenancy or Tenancy 
an Common. 
i. Share of Purchase-Money. 


See Law of Property Act, 1925 (c. 20), ss. 34-36. 

263. Equal shares — Joint tenancy created.|— 
TAYLOR Vv. FLEMING (prior to 1677), cited in Freem. 
Ch. 23; 22 EK. R. 1034, L. C. 

264, —-—- ~——.|—LAKE v. GIBSON (1729), 1 
Kq. Cas. Abr. 290; 21 E. BR. 1052; affd. sub nom. 
LAKE v. CRADDOCK (1733), 3 P. Wms. 158, L. C. 
Annotations :—Consd. Aveling v. Knipe (1815), 19 Ves. 441; 

Dale v. Hamilton (1846), 5 Hare, 369. Refd. Jackson v. 


Jackson (1804), 9 Ves. 591; gest f v. Barber (1851), 
6 Exch. 164; J?e Rowe, Jacobs v. Hind (1889), 60 L. T. 


4596; Steeds rv. Steeds (1889), 22 Q. B. D. 537. 


should not be intituled as though it 
were a suit. between the dowress & the 
devisees.—--Re WOODMAN, 21 C. L. T. 


dower recovered judgmeut, but before 
the oxecution of the writ of assignment 
of dower, & after its issuc, the tenant 
of the frechold died, having devised 
the land in question to the present 
deft. :—Held: pltf. must —procecd 
against the devisece by scire facias, & 
not by suggestion or _revivor.— 
DAVIS v. DENNISON (1879), 8 P. R. 7.— 
C 





—— Whether issuing after 
ju nt in action to establish will. j— 
CoPrE v. Core (1895), 26 O. R. 441.— 


CAN. 

xr, ~— Limitation of action.)—By 
32 Vict. c. 7, 4. 22 (0), no action 
of dower shall be brought but within 
twenty years from the death of the 
husband of the demandant.—GERMAN 
v. Grooms (1850), 6 U. C. R. 414.— 

t——- —-) — M‘CLELLAN ", 
Mecoaatr (1850), 7 U. C. RR. 31.—CAN. 


a. Leight ae widow 
been allowe rem: posses- 
Hon for nearly twenty years from tho 
husband’s death, she must still sue for 








(1852), 8 U. C. I. 388.—CAN. 


b. ——. + BEGLY vv. ST. 
PaTrRicK’s LITERARY <ASSOOCN. OF 
OTTAWA CiTy (1864), 23 U. CG QR. 


395.—CAN. 

og -+-The widow & 
heir joined in creating a term in the 
descended lands for ten years, & in the 
lease it was stated that it had been 
mutually agreed between the parties 
thereto that onc-third of the rent should 
be paid to the widow in cach _ year, 
which was accordingly done during 
the currency of the term :—Held: 
this had the effect of preventing the 
lapse of time being sct up as a bar 
under the statute to the widow’s right 
to dower.—FRASER v. GUNN (1879), 


27 Gr. 63.—CAN. 

d. —— -}—BANKS ¥v. BELLAMY 
(1880), 27 Gr. 342.—CAN. 

6, —— ——.. }— MCDONALD ¥. MCRAE 
(1886), 13 A. R. 121.—CAN. 
vv WALSH 


f. Set ——.]}— SMITH 
(1838), 1 I. Eq. R. 167.—IR. 
. Petition for admeasurement.}—A 
petition for admeasurement of dower 








509.—CAN. 

h. Claim in mortyage suit.)—HYbD& 
Uv. BARTON (1880), 8 PP Rh. 205.—CAN. 

k. Action for declaration of right to 
dower.}-—BUNNELL v. GORDON (1890), 
20 O. R. 281.— CAN. 

l. Action to reform mortgage — 
Omission to bar dawer.J—BRLLAMY ?. 


PART II. SECT. 6, SUB-SECT. 1.—A. 


m. Grant Oh pon of lands twithout 
describing boundaries.)-——Where a party 
conveys a portion of his land to another, 
without describing it by metes & 
bounds, grantor & grantee become 

n.—MONIEL vw. 


tenants in commo 
MONIEL (1859), Coch. 32.—CAN. 


e a e 
n. Whether rebutted by presumption 
of advancement.}—Presumption of joint 
tenancy is not rebutted by presumption 
of advancement.—FOoGARTY v. FOGARTY 
(1923), 57 I. L. T. 146.—IR. 
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Sect. 6.—Concurrent estates: Sub-sect. 1, B. (b) 4., 
tt. & tii., & (c).] 

265. |—G. seised of a gavelkind 
estate, by deed poll, in consideration of natural 
love to his wife & children did grant to his two 
daughters, M. & H., the rents of his lands in L. 
equally to be divided betwixt them, paying £5 
to the mother during her life, & after her decease 
to his two daughters to hold to them & their heirs 
equally to be divided betwixt them. LorRp Harp- 
WICKE was of opinion that the words in the 
limitation to the daughters created a tenancy in 
common, whether the instrument be considered as 
a deed or a will. 

In the case of advancing money jointly to two 
persons for a purchase, it has been said indeed 
that the chance is included, & the interest shall 
survive, but then it must be understood where two 
persons purchasing, advance in moieties, for if 
there is a disporportion in the sums it would be 
otherwise (LoRD HARDWICKE, (.).—RIGDEN v. 
VALLIER (1751), 3 Atk. 7381; 2 Ves. Sen. 252; 26 
E. R. 1219, L. C. 

Annotations :—Consd. Goodlittie d. Hord r. Stokes (1753), 
Say. 67; Harrison r. Barton (1860), 1 John. & H. 287. 

d. Campbell v. Campbell (1792), 4 Bro. C. C. 15; 

Morley v. Bird (1798), 3 Vos. 629 ; Aveling v. Knipe (1815), 

19 Ves. 441; Fletcher v. Fletcher (1844), 4 Hare, 67; 

Matson v. Dennis (1864), 4 De G. J. & Sm. 345; Steeds 

r. Steeds (1889), 22 Q. B. D. 537. 

266. .|—A joint purchase by two to 
them & their heirs, with equal payments, a joint 
tenancy; & therefore survivorship.—AVELING v. 
KnIpr (1815), 19 Ves. 441; 34 E. R. 580. 
Annotations :—Refd. Robinson v. Preston Saag 4K.& J. 

505; Harrison v. Barton (1860), 1 John. & H. 287; Re 

Rowe, Jacobs v. Hind (1889), 60 L. T. 596 ; National Soc. 

for the Distribution of Electricity by Secondary Generators 

vr. Gibbs, [1899] 2 Ch. 289. 

267. Unequal proportions—Tenancy in common 
created.|—-Five persons purchased West Thorock 
level from the comrs. of sewers & the purchase was 
to them as joint tenants in fee; but they con- 
tributed rateably to the purchase, which was with 
an intent to drain the level; after which several 
of them died; they were held to be tenants in 
common in equity & though one of these five 
undertakers deserted the partnership for thirty 
years yet he was let in afterwards. — LAKE v. 
CRADDOCK (1733),3 P. Wms. 158; 24 E. R. 1011, 
L. C.; affg. S. C. sub nom. LAKE v. GIBSON (1729), 
1 Eq. Cas. Abr. 290. 

Annotations :—Refd. Jackson v. Jackson (1804), 9 Ves. 591 ; 
Aveling v. Knipe (1815), 19 Ves. 441; Dale v. Hamilton 
(1846), 5 Hare, 369; Buckley v. Barber (1851), 6 Exch. 

; e Rowe, Jacobs v. Hind (1889), 60 L. T. 596; 

Steeds vr. Steeds (1889), 22 Q. B. D. 537. 

268. -] — RIGDEN v. VALLIER, No. 
265, ante. 

269. Purchase by tenants in common— Of 
equity of redemption.J—A. having a mtge. for 
years, devises after his debts paid, all his personal 
estate to his two daughters, equally to be divided 
between them ; after the debts paid, the daughters 
purchase the equity of redemption & inheritance 
of the mortgaged premises to them & their heirs ; 
this is a tenancy in common, & not a joint tenancy. 
——EDWARDS v. FASHION (1712), Prec. Ch. 332; 24 


E. R. 156. 
Refd. Avelin 


Annotations :— _K » . H 
pon Pe arg (1608), 4 a4 5. 303 :Harrleon A 
ROOTS ae ; owe, Jacobs v. Hind 
270. Effect of conduct of parties—Preparation 

of draft conveyance to parties as tenants in 

common.|—Testator directed that his two sons 























PART ll. SECT. 6, SUB-SECT. 1.— | created. 
B. (b) fi, 1 N. 8. ° 46.—A 


271 ii. ——.}—~JonnestTo 
273 i. Whether tenancy in common | SON (1887), 8 N. 8. W. Bq. 50.~—AUS 


Re or ye (1924), 25 8. R. 
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should have the option of purchasing certain 
property at a specified pnce upon signifying in 
writing within a certain time their i hae of 
the privilege. The sons wrote a joint letter signi- 
fying their acceptance of the option to purchase 

iven by the will. No conveyance was executed, 
But instructions were given, & a draft prepared for 
a conveyance to the sons as tenants in common. 
Voluntary settlements were simultaneously exe- 
cuted by the sons, each giving an option to the 
trustees of such settlement to invest the trust 
moneys in purchase of a moiety of the property ; 
& after the death of one of the sons his widow 
received the rents of a moiety of the property :-—— 
Held: notwithstanding the joint nature of the 
contract contained in the letter, the legal pre- 
sumption of a joint tenancy was refuted by the 
circumstances, & the property was taken by the 
sons as tenants in common.—HARRISON v. BARTON 
(1860), 1 John. & H. 287; 30 L. J. Ch. 213; 38 
L. T.614; 7Jur.N.S.19; 9W.R.177; 704K. RB. 
756. 


ii. Words Directing Equal Division. 


Sce Law of Property Act, 1925 (c. 20), ss. 34-36. 

Construction of wills.|—See WILLS. 

271. Whether tenancy in common created.]|— 
WIERINWOOD v. SHAWE (1602), Jenk. 263; 145 
K. R. 188. 

272. ———.] — Hurp v. LENTHALL (1649), Sty. 
211: 82 E.R. 653. 

Annotations :—Distd. Blissct v. Cranwell (1694), 1 Salk. 226. 
Refd. Fisher v. Wigg (1700), 1 Salk. 391; Tuckerman v. 
Jefferies (1707), 11 Mod. Rep. 108. 

273. .|—Bors v. RoswELL & DICKINS 
(1667), 1 Lev. 232; 83 BK. R. 383. 

274, ———.] —_THICKNESSE v. VERNON (1681), 
Freem. Ch. 84; 1 Vern.:32; 22 E. R. 1073. 

275. ——.] — ANON. (1684), 2 Vent. 365; 86 
E. R. 489. 

Annotations :—Apld. Goodtitle d. Hood v. Stokes (1753), 

1 Wits. 341. fd. Fisher v. Wigg (1699), 1 Ld. Raym. 


276. -J—(1) Under the grant of an annuity 
of £100 to five for their lives & the life of the 
survivor, to be equally divided among them, viz. 
£20 to} each, with limitations of survivorship on 
the several deaths of the first, second & third, the 
grantees are jointtenants. (2) Tenantsin common 
cannot avow jointly.—WaARD v. EVERET (1699), 
1 Ld. Raym. 422; 1 Salk. 390; 12 Mod. Rep. 
227; Carth. 340; Comb. 329; 91 E. R. 1180; 
sub nom. WARD v. Eivans, Holt, K. B. 368; 5 
Mod. Rep. 25. 

Annotation :—Aas to (2) Expld. Culley v. Spearman (1795), 

2 Hy. Bl. 386. 

277. -]—(1) Where the words, equally to 
be divided, make tenancy in common. In a will 
they do, but not in a deed. ; 

(2) A grant to a man & his heirs, but if he dies 
sons issue, etc., this turns the fee in the premises 
to an estate tail & corrects the generality of the 
preceding words (GOULD, J.).— FISHER v. WIGG 
(1700), 1 Salk. 891; 3 Salk. 206; 1 Com. 92; 2 
Eq. Cas. Abr. 535; Holt, K. B. 369; 1 P. Wms. 
14; 1 Ld. Raym. 622; 12 Mod. Rep. 296; 91 
ae As to (1) Consd. Higdon v. Vallier (1751), 3 

— ; @n Uv. ) 
73. Api Gondttile d. Hood v. Stokes (1753), 1 
. 341. . Denn v. Gaskin (1777), 2 Cowp. 657. 
dard v. Lewis (1909), 101 L. T. 528. UW» 
ttree v. Scutt (1805), 6 Hast, 476; Garland ». 
824), 3 ing. 273; Morgan v. Morgan (1870), 
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271 ili. ——.]-—-FLEMING v. FLEMING 
(1855), 5 I. Ch. R. 129.—IR. 
Cook 


NU. DICKEN- 271 iv. axamereset | HICKSON U. 
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Part II.—Estates AND INTERESTS IN Rea ESTATE. 





278. -|—One assigns a term to trustees in 
trust, to permit himself to receive the profits during 
his life, & after his death in trust, to permit his 
two daughters B. & C., their exors. & adminis- 
trators, to receive the profits during the residue of 
the lan equally to be divided between them, 
they Mite Sas much within two years to his other 
two pees B. dies, C. mortgages to D.:— 
Held: B. & C. were tenants in common, & not 
joint tenants by the intention of the father, which 
was to make distinct provisions for them.— 
oe Hunt (1701), Prec. Ch. 163; 24 E. R. 


370. -|—There is a difference between 
words which create a tenancy in common in a will 
& in a conveyance; for that though the words, 
equally to be divided, in a will, create a tenancy 
in common; yet it is not by force of the words 
themselves, but by the intent of testator, that there 
should be no survivorship; & there are but two 
ways of creating a tenancy in common by convey- 
ance, viz. either by limiting it to them expressly 
as tenants in common, or else, by limiting a moiety, 
or a third, or other undivided part, to one; & 
the other moiety, or third to another, ctc., for if 
otherwise, though the words, equally divided, be 
used ; yet they shall signify only an equal division 
& proportion of the profits.—STRINGER v. PHILLIPS 
Saar ion in 1 Eq. Cas. Abr. 291,n.; 21 





Eee nee —Expld. & Apld. Perry v. Woods (1796), 3 
Ves. 204. Refd. Bindon v. Suffolk (1707). 1 P. Wms. 96; 
Goodtitle d. Hood v. Stokes (1753), 1 ils. 341; lose 


v. Hill OTST 3 Burr. 1881; Garland v. Thomas (1804), 
1 Bos. & P. N. R. 82. Mentd. Maborl a Strode (1797 
3 Ves. 450 ; Housel v. Long (1799), 4 551; Newton 
vA scough (1815), 19 Ves. 534; Cripps . n, Wolegtt (1818), 





4 Madd. oe Doe d. Long, v. Prige (18 Man. & 

Ry. K. B. 338 : fe Gregson’s Trust (1864), 2 De G. J. & 

Sm. 428; Re Maunder, Maunder v. Maunder (1902), 71 

L. J. Ch. 815. 

280, —— ——,.] — RiapEN v. VALLIER, No. 265, 
ante. 

281. .|—A tenancy in common is created 


by the words equally to be divided, in a deed to 
uses.—GOODTITLE d. Hoop v. SToKeEs (1752), 1 
Wils. 341; Say. 67; 95 E. R. 651. 

282. -] — Leaseholds were conveyed to 
trustees, & it was declared that when the settlor’s 
eldest son attained twenty-one, they should be in 
trust for him, & that the same should be assigned 
accordingly, but so that the settlor’s wish that his 
other children might be allowed by the eldest son 
to participate with him in the same, should be 
observed by him :—Held: the younger children 
were entitled to equal shares with the eldest, as 
tenants in common.—-LIDDARD v. LIDDARD (1860), 
28 Beav. 266; 29 L. J. Ch. 619; 2 L. T. 200; 6 
Jur. N.S. 439; 54 EH. R. 368. 

283. Words coupled with trust to survivor.]| 
—A. being seised of a term, & having three 
daughters, did by indenture assign same to J., 
his exors. & administrators, upon trust that he 
& they should permit A. to take the profits during 
her life, & after her decease, upon trust for the use 
& benefit of her three daughters equally amongst 
them, & the survivors & survivor of them, her & 
their exors., administrators, & assigns. The 
question was, if the daughters took as joint tenants 
or tenants in common :—Held: the words equally 
amongst them, being coupled with the subsequent 
words & to the survivors & survivor of them, 
made them joint tenants, & eigier Senki A gecaeta the ee 
must go to-the surviving sister.— Ve 
Youna (1782), 2 Eq. Cas. Abr. 537; 22 E. R. “452. 
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lii. Period of Limitation. 

284. Gift to one for life & the other for years— 
Tenancy in par a ane juudate?): Plowd. 
Queries 58, p]. 303; 75 E. R.9 

285. Grant taking effect ae ‘different times— 
Tenancy in common.] — WINDHAM’s (JUSTICE) 
CASE (1589), 5 Co. Me Ta; Jenk. 272; Moore, 
K. B. 191; 77 E. R. 5 


Annotations :—Consd. Ro oe v. Roberta (1613), 2 Bulst. 

123. Refd. Veal v. Roberts 1290), Cro. Eliz. 199; Lovies’s 
Cee 1614), 10 Co. Rep. 7 ; Gilbert v. Witty (1623), 
Cro. Jac. 655; Cooke Vv. Gerrard (1667 Lev. 212; 
Boswell v. Coats (1671), 1 Mod. Rep. 3: Holmes v. 
Meynel (1681), T. Raym. 452; Trevivan v. jee ae 
1 Ld. eon 495; ithers v. Bircham (1824), 3 L. J. 
O.S. 30; Palmer v. Sparshott (1842), 4 Man. é (t. 
137. Menta Strata Mercella’s Case (1501 )» 9 Co. Rep. 
24a; Orby v. Mohun (1706), Freem. Ch. 2 


(c) Settled Estates. 
286. Presumption of joint tenancy.!—Barrow 
v. SMITH (1635), Toth. 84; 21 E. R. 130. 
2 





husband & wife for their lives, remainder to the 
heirs of both their bodies. The children of this 
marriage are joint tenants, & if any one dies before 
severance, his share shall survive to the others. 
There is nothing hard, severe, or unreasonable in 
the law of joint tenancy, there being always an 
equal chance of survivorship in all the joint tenants. 
If any of them have a bad opinion of their own lives, 
they may sever, but if the joint tenancy be not 
severed, it is an evidence of intention in the party 
to submit to the chance of survivorship, or of that 
supineness & neglect to which the law affords no 
assistance.—-STAPLES v. MAURICE (1774), 4 Bro. 
Parl. Cas. 580; 2 E. R. 395, H. L. 

288. .J—Settlement to permit all & every 
the children to take rents, etc., to them & their 
heirs for ever; they are joint tenants, not tenants 
in common.—STRATTON v. BEST (1787), 2 Bro. C. C. 
233; 29 FE. R. 130, L. C. 

Annotations :—Consd. Mence v. Bagster (1850), 4 De G. & 

Sm. 162; Kenworthy v. Ward (1853), 11 Hare, 196. 

289. Lease for life—Remainders for lives—Re- 
lease by reversioner to life-tenant & remainder- 
men.]—ANON. (1553), 1] And. 32; 123 E. R. 338. 

290. Estate of tenants for life—Joint tenancy 
for life.|—Wiscor’s CASE, GILES v. WiscoT, No. 


384, post. 
291. ——.]—- ANON. (1607), Jenk. 328; 
145 EB. R. 238. 











292. With several inheritances.] — 
HALES v. RisLtEY (1673), Poll. 369 ; 86 E. R. 578. 
Annotations :—-Retd. Oates d. Hatterley v. Jackson (1 i) 

2 Stra. 1172. Mentd. Garth v. Cotton (1753), 3 Atk. 

293. .|—Under a ie os 
the use of the issues females of the body of J.S., 
he then having no daughter, & the heirs of their 
bodies, all the daughters J. S. may have shall take ; 
& shall be joint tenants for life, with several 
inheritances.—SussExX (EARL) v. TEMPLE (1698), 
1 Ld. Raym. 310; 91 EH. R. 1102; sub nom. 
MATHEW v. TOMPSON, 5 Mod. Rep. 385. 

Annotations :—Retd. Kenworthy v. Ward (1853), 11 Hare, 
196. Mentd. Story v. Windsor (1743), 2 Atk. 630; Doed. 
Bacon v. Brydges (1843), 7 Scott, N. R. 333. 

204. .|—FITZHERBERT v. HEATHCOTE 
(1771), cited in 4 Ves. at p. 788, L. C. 

Annotation :-—Refd, Bayley v. Morris (1799), 4 Ves. 788. 
295. Condition for survivorship on default of 

issue.]—CoLE v. SKINNER (1663), 1 Keb. 596; 83 

BE. R. 1133. 
296. Provision for tenancy in common.]— 

The limitations in a deed were to trustees to the 
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Sect. 6.—Conecurrent estates: Sub-sect. 1, B. (c) & 
(d), & C. (a), (b) & (c).) 

use of A. & B. for their lives, remainder to the use 

of the child or children of B. in tail as tenants in 

common; & in case any such child or children 
should die without issue of his, her, or their bodies. 
then the part of such child should be & remain 

to the use of the surviving child or children of B 

& the heirs of his, her, or their bodies issuing, & 

in case all the children should die without issue, etc. 

then to A. in fee :—Held: the deed created cross 
remainders between the children of B.; & on the 

death of one without issue, his share vested in a 

surviving child & the heir of one deceased, as 

tenants in common.— DOE v. WAINEWRIGUHT (17 '93) 

5 Term Rep. 427; 101 E. R. 240. 

Annotations :—Retd, Edwards v. Alliston (1827), 4 Ttuss. 
78; Cole v. Sewell (1848), 2 H. lL. Cas. 186; Holland 
Allsop (1861), 29 Beav. 498 ; Hurry v. Mo rgan (1866), L. R 

3 Eq. 152; Brown v. Rainsford (1867), rer6 W. BR, 198. 

Wake v. Varah (1876), 2 Ch. D. 348; He Friend’s Settint., 

Cole v. Allcot, {1906} 1 Ch. 47. Mentd. Lowe v. Land 

(1837), 6 L. J. Ch. 234; Taylor rv. Beverley (1844), 1 Coll. 

108; Williatwns v. James ( t ua), 20 W. f. 1010; Lucena 

v. Lucena (1877), 7 Ch. D. 

297. Settlement in avodr of ‘‘right heirs.’’]— 
By a settlement, dated in 1856, real estate was 
settled to the use of trustees during the life of A. 
upon certain trusts, & after his death to the use of 
B. for life, with remainder to trustees to preserve 
contingent remainders, with remainder to his 
first & other sons successively in tail male, & for 
default of such issue to the use of the ‘‘ right heirs ”’ 
of C. for ever. C. had no estate of his own in the 
property. He died in 1854. His ‘‘ right heirs ”’ 
at the time of his death were three sisters & five 
daughters of deceased sister. The preceding 
limitations all failed. The present survivors of 
the ‘‘ right heirs ’’ were four of the five daughters 
of deceased sister. The question was whether the 
heirs took as persone designate or as coparceners. 
On the one hand it was contended that the persons 
who were the ‘‘ right heirs ’’ took as joint tenants, 
so that the estate was now vested in the survivors ; 
on the other hand, that the ‘‘ right heirs ’’ took as 
tenants in common, & that consequently their 
shares passed by descent or devise to the several 
parties claiming under them ; 
who were the ‘‘ right heirs ’’ of C. at his death took 
as persone designata, & as joint tenants, & not as 
coparceners with descent from them as such; so 
that on the death of one of them the share did not 
pass by her will or descend to her heirs, but 
survived to the others.—BERENS v. FELLOWES 
(1887), 56 L. T. 891; 35 W. R. 356; 3 T. L. R. 
425. 


Annotations :-—Refd. Ite Baker, Pursey tv. Holloway (1898), 
79 L. T. 343; Owen v. Gibbons, [1902] 1 Ch. 636. 





(d) Class taking in Default of Appointment. 

298. General rule—-Tenancy in common.]-— 
J. by his will gave to his niece the rents of houses 
for her life, & after her death devised the houses 
to her children by her late husband, in what 
proportions she should by her will direct. At 
testator’s death, the niece had nine children, but 
four died in her lifetime, & she appointed this 
property to two only of the surviving children :— 
Held: (1) the appointment was void; (2) all 
the five surviving children were entitled, to the 
exclusion of the a tae es of those who died 
in the lifetime of their mother; (3) these children 
took as tenants in common.— ARROW v. BELLAMY 
a adhering J. O. S. Ch. 198. 

2 ——.|—By a settlement made on the 
marriage of A. & B. real estate was conveyed to 
trustees & their heirs upon trust for A. for life, 
with remainder for B. for life, &, after the death 





| estate ; the three c 
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of the survivor, in trust to apply the rents in the 
maintenance of all & every the children of A. & B., 
until such children should attain twenty-one, & 
when such children should attain twenty-one to 
convey the premises to such children in such 
manner as A. & B. jointly, or the survivor, should 
appoint, &, in default of appointment, to convey 
the premises to such children equally as tenants in 
common; &, if there should be but one such child 
who should attain twenty-one, to convey the 
premises to such child, his or her heirs & assigns :— 
Held: the power of appointment was not an 
exclusive one, &, that in default of appointment, 
all the children ‘took the property as tenants in 
common in fee, without reference to their attaining 
twenty-one or surviving their parents.—STRUTT 
v. BRAITHWAITE (1852), 5 De G. & Sm. 369; 21 
L. J. Ch. 609; 19 L. T. 0.8. 28; 16 Jur. 882; 64 
Kk. R. 1157. 
.1nnotation -—Refd. Hope v. Potter (1857), 3 K. & J. 206. 
300. — Testator gave to trustces 
certain freehold & leasehold property, upon trust 
to pay the rents, issues, & profits to his grand- 
daughter for life, & after her decease, in case she 
should leave issue of her body lawfully begotten, 
then upon trust to dispose of his estate in such 
manner amongst such issue as his granddaughter 
by deed or will should appoint, & for default of 
such issue, then upon certain ulterior trusts. The 
granddaughter had several children & grand- 
children, & by her will, purporting to be made in 
execution of the power, appointed the whole of 
the property amongst some only of her children. 
Upon the construction of the above clause :— 
Held: issue living at the death of the donee of the 
power of appointment were alone objects thereof ; 
an exclusive appointment was not authorised, & 
the appointment was therefore invalid; & the 
issue of the granddaughter of every degree living 
at her death became entitled to the property on 
her death as tenants in common.—STOLWORTHY ». 
SANCROFT (1864), 33 L. J. Ch. 708; 10 Jur. N.S. 
762; 12 W. R. 635, 
see :—Consd. Ite Veale’s Trusts (1876), 46 L. J. Ch. 
301. ——— -.|—B., having a power of 
appointing portions charged upon real estate for 
younger children in proportion to the number of 
such children, &, having only three daughters 
aged nine & seven years & one year, appointed 
£10,000, being the full amount he was entitled to 
charge, for the portions of his three daughters, 
to be a vested interest in such children respectively, 
immediately, but to be paid at such times & in 
such proportions as he should by deed or will 
appoint, & in default of appointment to be paid 
to them share & share alike at their age of twenty- 
one years or matriage if after his death, or, if same 
should happen during his life, then at his death, 
with maintenance at the rate of 4 per cent. from 
his death. One daughter married & attained 
twenty-one, & on her marriage B. appointed 
£5,000 to her. The other two daughters died under 
twenty-one & unmarried. The married daughter 
assigned to B. the interest she was supposed to 
have in the remaining £5,000 as surviving joint 
tenant with her two sisters, & B. then assigned 
his interest on his death in the £5,000 to pitf. in 
consideration of £3,000, & that assignment con- 
tained a covenant on the part of B., his exors., 
administrators, & assigns, for quiet enjoyment :— 
Held: the appointment by B. was invalid so far 
as it directed the portions to vest immediately, as 
to the portions of his two deceased daughters who 
did not live to require them they into the 
ildren were tenants in common 
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& not joint tenants, the rps Se to B. by the 
marrie rt pub was ineffectual, & the purc 
from B. took no portion of the appointed fund.— 
Henry v. WrREY (1882), 19 Che D. 51 
L. J. Ch. 422; 45 L. T. 752; 80 W. R. 317; 
reved. on other unds, 2] Ch. D. 382, 0. A. 
— @ g 6 0 r . 
Hoghton (No. 2) (1896), 65 L. F Gn eer. pogrom Sere 
See, further, PowErs, Vol. XXXVII., pp. 520, 


C. Incidents of Joint Tenancy. 
(a) In General. 

See Law of Property Act, 1925 (c. 20), s. 86. 

302. Seisin ‘‘per mie et per tout.’’]—SuTTON v. 
ROBERTSON (1564), Dal. 60; 123 E. R. 272. 

803. aa PIPER v. WYDER (1599), Cro. 
Kliz. 680; 78 E. R. 926. 

804. ——.)—-A. & B., joint tenants for life of 
lands; A. attorns to a grant of the reversion, & 
afterwards surrenders his estate to the grantee :— 
Held: (1) attornment by one joint tenant for life 
vests the whole reversion in the grantee ; for the 
estate of joint tenants being entire, every joint 
tenant being seised per mie & per tout, the reversion, 
which is dependent upon such estate, is also entire ; 
& attornment is a lawful act, & does not pass an 
interest from him who attorns, but merely perfects 
a grant made by another. But where the grant 
was by fine, one joint tenant could not attorn in 
a quid juris clamat, etc., without his companion ; 
(2) every act done by one joint tenant for the 
benefit of himse his companion, enures for 
both ; but one cannot prejudice the other as to 
the inheritance or freehold, though it was other- 
wise as to the profits; (3) in personal actions one 
joint tenant may release the whole; secus, if the 
personalty be mixed with the realty.—TooKER’s 
CASE, RUD v. TOOKER (1601), 2 Co. Rep. 66 b; 
Cro. Eliz. 802; 76 E. R. 667. 

Annotations :—As to (2) Apld. Right 

(1804), 5 East, 491. Distd. Dodd v. Acklom 

an. & G. 672. Refd. Cannan v. Hartley (18 ; 

634. Generally, Refd. Finch’s Case (1607), 6 Co. Rep. 
63 - i eer An Case (1611), 9 Co. Rep. 84 b; Secheveral 
v. 

Cro. Car 


ae: Poph. 193; Hilton v. Bembridge (16368), 
ee Seisin to use.|—SAMMES’ CASE, No. 797, 
post. 

306. Effect of simultaneous death.|-—If two 
persons perish by one blow, the estate will remain 
as it was.— BRADSHAW v. TOULMIN (1784), 2 Dick. 
688; 21 BE. R. 417. 

See, now, Law of Property Act, 1925 (c. 20), s. 184. 

807. Joint tenancy between corporation & in- 
dividual.|—-An attempt to create a joint tenancy 
in a corpn. & an individual must fail (MATHEW, J.). 
—LAW GUARANTEE & TRUST SOCIETY v. BANK OF 


ENGLAND (GOVERNOR & Co.) (1890), 24 Q. B. D. 
406; 62 L. T. 496; 54 J. P. 582; 38 W. R. 498; 


6T. L. R. 206 
nnotations :—Consd. Re Thompson’s Settlmt. Trusta, 
Thompson v. Alexander, [1905] 1 Ch. 229. Refd. in the 
Goods of Martin (1904), 90 L. T. 264. ; 


(b) Right of Survivorship. 
308. General rule.]|——TAYLOR v. FLEMING (prior 
to 1677), cited in Freem. Oh. 28; 22 BE. R. 10384, 


309. 
ante. 
310. ——.]—Sanons’ Casnz, No. 797, 


$11. ———.] — BARROW v. SMITH (16 
84; 21 BE. R. 130. 


d. Fisher v. Cuthell 
(1843), 6 
Cc. B 





-]—BRACEBRIDGE v. Cook, No. 58, 


t. 
5), Toth. 
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@ ). 
p. Application of rule.}—JURY v. 
d on'Vi OL. XXXVI. 


n 


JURY (1881), 9 L. R. Ir. 307.—IR. 
+ ——.J—Re HOoOBAN, LONERGAN 
Vv. OBAN, (1896) 1 I, R. 401.— IR. 
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$12. ———.]—STApLEs v. MAURICE, No. 287, ante. 

818. ee Way oy v. KNIPE, No. 266, ante. 

314. ———.|——- By an indenture of lease J. N. 
demised a house to T. N. for a term of seventy- 
nine & a half years, less ten days, at the yearly 
rent of £180; & by an indenture made in 1895 
between T. N., as the vendor, & S. & C., as the 
purchasers, the vendor, in consideration of the 
sum of £50 assigned the house unto the pur- 
chasers, their & each of their exors., administra- 
tors, & assigns, & the purchasers & each of them 
for himself, his heirs, exors., & administrators, 
covenanted to pay the rent reserved by the lease. 
S. & ©. entered into possession of the house & 
carried on business therein in co-partnership ; but 
in 1900, for the purpose of dissolving the partner- 
ship, they entered into an agreement whereby C. 
retired from the partnership & assigned to S. all 
his interest in the lease of the premises & C. 
undertook to execute a formal agreement, but no 
formal. agreement was ever executed. S. died 
in Feb. 1908, & at his death C. was still living. 
In an action by the assignees of the reversion 
against the exors. of S. to recover two quarters’ 
rent which had accrued due after the death of 
S. O. being still alive :—Held : (1) the deed of 1895 
created in the purchasers S. & C. a joint tenancy, 
at all events during their joint lives & the life of 
the survivor, & not a tenancy in common; (2) the 
agreement of 1900 not having been an assignment 
by deed did not operate as a severance in law of 
the joint tenancy ; upon the death of S. the whole 
interest at law passed by survivorship to O. & not 
to the exors. of S. & therefore there was no privity 
of estate between pitfs. as assignees of the reversion 
& the exors. of S. to enable plitfs. to maintain the 
action for rent.—GODDARD v. LEwIs (1909), 101 
L. T. 528; 25 T. L. R. 813. 

315. Application in equity.|—A. & B. are 
joint tenants of the trust of a term. A. dies, B. 
shall have the whole by survivorship. 

A trust of a term must go as the term at law 
would have done by the like limitations; & as 
survivorship would have taken place at law, & 
must do so in equity (LoRD COWPER, LORD 
KEEPER).—ASTON v. SMALLMAN (1706), 2 Vern. 
556; 23 E. BR. 960. 


Annotations :—Consd, Cray v. Willis (1729), 2 P. Wms. 529. 
Refd. Edwards v. Champion (1853), 3 De G. M. & G. 202. 


316. -}—Trust of a term in joint 
tenancy shall go to the survivor in equity, as well 
as at law.—R. v. WILLIAMS (1735), Bunb. 342 ; 
145 E. R. 694. 

817. Waiver of right of survivorship—By agree- 
ment.]|—TAYLOR v. FLEMING (prior to 1677), cited 
in Freem. Ch. 23; 22 BH. R. 1034, L. C. 

318. —— -|}—Sprina v. UPTon (1579), 
mart 81; 21H. R. 43. 














19. ——— ——.|—- PORTINGTON v. BEAMOUN 
(1624), Win. 79; 124 E. R. 67. ‘ 
820. By declaration of trust.|—-TAYLOR v. 





FLEMING (prior to 1677), cited in Freem. Ch. 28 ; 
22 E. R. 1034, L. O. 

$21. Right of survivor—-To hold land free from 
lability to execution.|—ABERGAVENNY’sS (LORD) 
CasE, No. 330, post. 

Partnership property.|;—See PARTNERSHIP, Vol. 
XXXVI., pp. 484, 485, Nos. 1013-1020. 


(c) Rights and Liabilities of Joint Tenant. 
822. General rule.]— Tookur’s OAsE, Rup v. 
Tooxmr, No. 304, ante. 
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- (0). 
vr. Power to bind co-tenants—Enter- 
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ect. 6.—Concurrent estates: Sub-secl. 1, C. (c), (4) 
& (e), & D. (a).] ; 
3238. Power to bind co-tenants—-Grant of lease. 
et two exors. have a term & one grant all tha 


to him, the whole term s secus, Of 
joint tex nants. — ANON. (1536), 1 , 28 b; 78 
peeve Refd. .G pags 1818), Preteen 
Anooe sens chal, Sverre oe ; Bzp. H nga a 
Mont. D. & De G. 475 ;, Fe rdshire 
pont ia Waterworks | Contra | {1922]) 2 Ch. 824. 
. Goodrigh . Balch Rich (1797), 7 Term Rep. 
327 ; Cocker ». Crompton (1823), 1B. & 0. 489. 


—.]—See LANDLORD & TENANT, Vol. 
XXX., pp. 430, 431, Nos. 904-912. 
324. ——— Release of renee — ANON. 
(1562), Dal. 44; 123 E. R. 260. 
| “See MORTGAGE, Vol. XXXV., p. 
606, Nos. 3437-3439. 
$25, —— Conveyance of whole.|—SuTTON v. 
RoserRTson (1564), Dal. 60; 123 H. R. 272. 
326. eas Prezr v. WYDER (1599), 
Cro. Bliz. z. 690 ; 78 
3 


R. 926. 
27. sc — TOOKER’s CASE, 
ToOOoKER, No. 304, ante. 

828. Disposition by will.)}——Two joint 
tenants ; the one dieth, the other ordered to make 
estate according to the will.—SprRING v. Upton 
(1579), Cary, 81; 21 E. R. 48. 


Roup vw. 








329. —— ——-./—-PETTIT v. STYWARD (1631), 
Toth. 118; 21 BE. R. 141. 
880. ——— Grant of rentcharge—Effect of release 


by death of grantor.|—(1) When judgment is given 

ainst one of two joint tenants for life, in an action 
ope ebt, & afterwards that one releases to the other 
before ‘execution, such release shall not bar the 
execution of pltf. But if such joint tenant had 
died before execution, the survivor should hold the 
land discharged of any execution. 

(2) If there be two joint tenants in fee, & one 
grants a rentcharge in fee, & afterwards releases 
to the other, & dies, the survivor shall not avoid 
the rent.—ABERGAVENNY’s (LORD) CasE (1607), 
6 Co. Rep. 78 b; 77 EH. R. 373. 

. Waddington wea 


Annotations : —A8 to pat Refd. Daniel v 
“Bult. 130 eas ly, Mentd. Lillingston’ 8 Case (1608 
p. 


, Release of action.]—See Sub-sect. 1, B. (e), 
08st. 
sf Acceptance of surrender of lease.]—See 
LANDLORD & TENANT, Vol. XXXI., p. 508, Nos. 
6550-6552. 

- Notice to exercise option to determine lease. 
—See LANDLORD & TENANT, Vol. XXXI., p. 539, 
Nos. 6840, 6841. 

831. Right to declare different uses— Of re- 
spective share.|—Joint tenants may each declare 
different uses of their respective shares.— BECK 
WITH’sS CASE, COLGATE v. BLITHE (1589), 2 Co. Rep. 


Reat Property aNnp Cuarrets Reat. 


, 467; Tarleton v . ‘ 

Mauid. Borry'», Perry 48; Poury (168) pe, 1 se aris 
ees v. Vernon (173 ilies, 1 : 

3382. Power to grant over an Joint 

tenant with remainder in fee-—-Not without life 

interest.|;—-Wiscor’s OasH, GILES v. Wiscot, No. 


384, 

833. Liability to igor lo Relay pect against 
co-tenant—Effect of release.|—-ABERGAVENNY’S 
(LoRD) CasE, No. 880, ante. 

384. Power to alienate—Rights appurtenant to 
land—Co-owner of lake.|—-Where two persons are 
at owners of a lake, with a common, t of 

, floating timber, etc., such t is 
naa be not indivisible, & that either of such” 
persons may aliene the whole or any portion of his 
right, even where it was merely appurtenant to 
the land, provided that such alienation does not 
deprive the co-owner of the full soem fet Maes of his 
moiety; & a co-owner may an action 
for the regulation of his eniaviient: as he could if 
there had been no alienation.—MENZIES v. Maq- 
DONALD 00) 2 Macq. 468; 2 Jur. N. S. 575; 
4 W. R. 625, H. L. 
ay paca :—Retd. Mackenzie v. Bankes (1878), 3 App. Cas. 


835. Appointment of receiver.] — Deft. was 
joint tenant of a freehold house & of two leasehold 
houses. Two of the houses were subject to a 
mtge. Pltf. was an unsatisfied judgment creditor 
of deft., & applied for a receiver, by way of equit- 
able execution, of deft.’s share of the rents & 
profits of the three houses. There was no evidence 
as to the value of deft.’s interest in the unmortgaged 
house :—Held: a receiver could be appointed in 
the case of a joint tenancy.—HILLs v. WEBBER 
(1901), 17 T. L R. 518, OC. A. 

Right to grant & take leases.|—See LANDLORD 
& TENANT, Vol. XXX., pp. 4380, 431, Nos. 900- 


ae 

ht to distrain for rent "a Distress, Vol. 
XVI I., p. 288, Nos. 235-241 

Right to work mines.] — See MINES, Vol. 
XXXIV., pp. 621-628, Nos. 187-204. 

Right of oint mortgagees to mortgage aoe | 

as tenants in common.|—See MORTGAGE, Vo 
XXXYV., p. 275, No. 312. P 


(d) Relations of Joint Tenanis inter se. 


See Law of Property Act, 1925 (c. 20), s. 36. 

886. Release to co-tenants—By conveyance. |— 
Every conveyance, whether by fine sur grant et 
render, or by bargain & sale by way of use, made 
by one joint tenant to his companion, shall enure 
by way of porno & pass the estate.—HusTace v. 
ScawEN (1624), Cro. Jac. 696; W. Jo. 55; 2 
Roll. Abr. 409 ; Benl. 151; 79 E. R. 604. 


56b; 76 KE. R. 641. 


Anncladions : :-—Refd. 
179; 1688) Agr 
Hevena (366 O. Bridg. 547; 

Holt, By ; Armstro 


ing into new agreement. hs 
bearer oc ared by one joint tenant w 

the pisht of pooh ie it acca: not 
follow that ente 
ment 


one wal Pe reludiog Louw x of 
CLARKE 


Co. 
Nees). 34), 6 O. BR. 635.—OAN. 
a pene 


Sale produce o 
Br to. AN. v. of, Brome i 18 
Gr. py 


LA itd oF A joint 
semua ewe red att +5 dotat 
own share in a joint 


v. CRIBS (1862), 1 Q. 8.0. Dy PATER 
b. Power to grant right of way.}— 


wit ev Taylor's — OS bee tae ee 


h 337. 
ng td. Neve e "Bunland 708), tenants for] life, & one of them by his deed grants 


Annotat 


A grant of a right of way by one joint 
tenant over “eh d held 30 clntly with 


another ig good va a’ agaist the 
grantor during lifetime.—Mans- 
FIELD v. MANSFIELD (1890), 16 V. L. R. 


PART II. SEOT. 6. a adie 1.— 
CG. pa agi bla pty Po ete dBRct - 
improvements. t-—The ultabl right of 

R telbat te Cont ott eaten ie 

has t improv emetits to 

it while 


pensated upon bution for hi his 





v. "Willand (1870), 2 Keb. 641. 


notations : —Refd. Chester 
Mentd. Hunt v. Bourne (1702), 1 Com. 1 


-] — If there e three joint 


Wr ut tes ted Eas bese, oe 
thereby: extends to the case of a joint 
tenant, & with even ter force 
where the oo-owner such 
oat Da aor ox pescuscn 


Sra re (E508) OBR. tne time ie 532. 


acnor 
Sigs account it not aoe 
or 


joint —- talent 
appointment cas there hae bean other os 


Part IJ.—Estrares aNp InrerEsts In Rea Estate. 


Solit taes hag broan landa in jointure to another of the 
of him who made the deed to the other.—CHESTER 
v. WILLAN (1670), 2 Saund. 96; 2 Keb. 641; 1 
Pas 452; 1 Vent. 78; T. Raym. 187; 85 E. R. 
nnotations :—Mentd, Wraight v, Kitchingman (1719), 
1 Stra. 197 ; Bushell v. ; 
re) eg Davos Usain a Me te 555.27 O Be 2085 
° ect of occupation of joint property b 
consent——Lease at will.|—The consent a] ons oint 
tenant that the other shall occupy & take the 
profits of the ge to his regi: is a lease at will. 
—-GEANES v. PORTMAN ; ‘ : 
78 E.R. 565. Reet veneer 
839. Liability to contribution — In respect to 
money laid out in repairs & improvements.]— 
aE 2 TOES por Sigil 1 ee ee 290; 21 
.R. 3 affd. aub nom. KE v. CRADDOC 
(1738), Pile P. hfe gee L. CO. ‘ ‘ 
nnotationa :—Refd. : . 
Aveling v. Knipe isis), 10"Ves. TAL: Dale’y. Bouailton 
Teese Bove Sasobe'e Hind CHES), G0 by Fae: 
Bteods 0. Btoods (1889), 22 Q. BoD. 337)” UT 588; 
340. Right of action against co-tenants— 
Account of profits.|—Two joint tenants, the one 
takes the whole profits, no remedy for the other, 
except it were done by agreement, or promise of 
account.— ANON. (1602), Cary, 21; 21 E. R. 12. . 
341. Trover.]——- BROWN v. HEDGES, No. 
846, post. 





(e) Action by and against Joint Tenants. 


342. Whether all should be parties — General 
sage ial (1308), Y. B. (1 Sel. Soc.), 1 Edw. 2, 
Pp. 40. « 

343. ———- ———.]—ANON. (1400), Jenk. 78; 
Rag. ] | ( ), Jenk. 78; 145 

344. ——.|—-Two joint tenants for life, 
one of them exhibits a bill, to which deft. demurred, 
for that the other was not made a party. The ct. 
allowed the demurrer.—WESTON v. KEIGHLEY 
ie Cas. a 82 ; hy H.R. 44. 

- —— Petition of right.|— ANoN. 
Jenk.78; 145B.R.56. ~ mie 

346. Action of trover.]—One joint tenant, 
etc., cannot bring trover against his companion, 
but may against a stranger, & it is only pleadable 
in abatement.—-BROWN v. HEDGES (1708), 1 Salk. 
ae re BH. 7 at oom 

TO cman! ° x v. 

n tons pl ox v ritrid (1778), 2 Cowp. 445. 


. Addison v. Overend Term Rep. 766; 
Wilkinson v. Haygarth (1846), 16 L. J. Q. B. 103. 5 


Action for on! —~ See LANDLORD & 

TENANT, Vol. XXXI., p. 268, Nos. 4122-4125. 
$47. Production of title deed—Right of court to 

order.]—Joint tenants for years, the one sues the 








bailiff. But under 5 Anne, c. 16, it v. 
will ie against one tenant in common, 
or joint tenant, as bailiff, whenever he 
has en & taken more than 
just ahare of the profits, whether by 
eppomanen’ of his co-tenant or not.— 

REGORY v. CONNOLLY (1850), 7 
U. O. R. 600.—CAN. 

e. ~— Conversion of joint 


ae ES 


16 W. R. 140. 








k. 
in the case of co- 


pro- 
y.]-—One joint owner cannot main- 


in an action against his co-owner for 
conversion of the joint Rooper — res to 
Jur. 1.—N.-Z- th 


{. —— Trespass.|—A person work- 
ing a farm on shares, o 
part of the house jointly with the owner 
of the has not such a tenancy as 
to prevent the owner from 
trespass e land.— WEST ¥. ATHER- 
g. Lhability to restore contition of 
property aliered-——Where allered without 
gonsent of co-tenant.}-—-Gurvu Das Dar 


JOY 
Calo. 236.— IND. 


e deed is sufficient to pass the estate: 


BIJAYA GOBIND 
B.L. R.A. 0.108 ; 10 W. 


° «] agar OLLOW AY v. 

.--Before a ct. will 
sharers 

a portion of 


e act h iatng of som peel AHMAD v. MAGNESITE 
com 0 r] 80 a 
which materially affects his position.— (1915), I. L. R. 39 Mad. 1049.—IND 
CHUNDER RUKHIT v. BIPRO 
Rururr (1886), I. lL. R. 14 
. (®). 
Guion for tenis to 00 
y. SMITH (1912), 23 O. W. R. 190; 4 


691 


other for the deed, & ordered to be brought into 
the ct.—GIEFFORD v. TRIPCONNY (1582), Ch. Cas. 
in Oh. 168; 21 E. R. 95. 

348. Effect of release by one joint tenant—No 
bar to co-tenant.]—ANON. (1585), Jenk. 263; 145 


E. R. 188. 

349. -] —- TOOKER’s 
TooKER, No. 804, ante. 

350. —— |—If£ two joint tenants exhibit 
their bill in this ct., & one releases, this shall not 
in any respect prejudice the other, but he shall 

roceed (per CuUR.).—ANON. (1676), Freem. Ch. 6 ; 
2 EB. R. 1019. 

351. Action for possession — Sufficiency of de- 
mand by one joint tenant.|—A rule of ct. ordered 
possession of premises to be delivered to three 
persons, or to B., their tenant. A demand of 
sania was made by one of the three only. 

pon a motion for an attachment for not deliver- 
ing up possession :—Held : as it appeared that the 
three persons were joint tenants, a demand by one 
only was sufficient.—CORBETT d. CLYMER Uv. 
Pages (1851),2 L. M. & P. 87; 161. T. O.8. 


352. Action for infringement of easement — 
Right of one joint tenant to maintain—Effect of 
alienation by co-tenant.|—-MENZIES v. MACDONALD, 
No. 334, ante. 

Action for use & occupation.]—Sce LANDLORD & 
otc h mae Vol. XXXI., pp. 276, 277, Nos. 4210- 

Action for rent.]—See LANDLORD & TENAN'S, 
Vol. XXXI., p. 268, Nos. 4121, 4125. 

Right to distrain.]|—See DISTRESS, Vol. XVIILI., 
p. 288, Nos. 235-241. 


Rup v. 








CASE, 





D. Severance of Joint Tenancy. 
(a) In General. 


crap aad Law of Property Act, 1925 (c. 20), 
8. 36 (2). 
358. Right to sever.] —STAPLES v. MAURICE, 
No. 287, ante. 

354. Marriage.] — BRACEBRIDGE v. Cook, No. 
68, ante. 

355. .|—The marriage of a woman having 
a joint estate in freeholds or leaseholds does not 
operate as a severance of her joint tenancy ; nor 
does the granting of a lease by the husband & the 
other joint tenant, reserving the rent to the lessors 
jointly, necessarily effect a severance of the wife's 
joint tenancy.— PALMER v. RicwH, (1897] 1 Ch. 134 ; 
66 L. J. Ch. 69; 75 L. T. 484; 45 W. R. 205; 41 
Sol. Jo. 111. 

_- Declaration of nullity.|—See HusBanp & 
Wire, Vol. XXVII., p. 165, No. 1339. 





O. W. N. 190 , 7 D. L. R. 280.—CAN. 
m. Action for possession—Whether 
oint tenants may sever in demise.]— 
oint tenants, in bringing ejectment, 
may sever t. demise.—-Dok d. 
nee Tee CLEMENT (1849), 7 U.C. R. 


§49.—O6. e 
n. Right of one co-tenant to 
sue for share—On forfeiture of lease.|— 
A tenant in common is entitled to sue 
for his share of the propery demised 
where a forfeiture has inc 
terms of the lease.—SYEzD 
SYNDIOATH, LTD. 


BARAL (1868), 1 
R. 71.—- ° 


make an order 
the cee 
have been dealt 
-sharers 





under the 


PART If. SECT. 6, SUB-SECT. 1.— 
D. (a). 


. By bankruptcy of one co-tenant.} 
mar Crown grant was made to two 


orn tenants, one of whom mort 
interest & 


be iea— was subsequently 
land mt LESS ted insolvent, & the equity 
m odsoderption vested in the 


vy ¥2 
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Sect. 6.—Coneurrent estates: Sub-sect. 1, D. (a), (b) 
& (c).] 


' $56. Entry into possession — On attaining 
majority.)——AyLET v. CHOPPIN (1610), Yelv. 183; 
1 Brownl. 147; 80 BE. R. 121; sub nom. AYLOR v. 
CHEP, Cro. Jac. 259 ; sub nom. EYLIFF v. CHOPLEY, 


i Bulst. 42. 
Annotations :—Reld, Trevivan v. Tooker eet: 1 Ld. Raym. 

495; Southcot v. Watson (1745), 3 Atk. 226. 

857. Conviction for felony.]—A conviction of a 
joint tenant for felony severs the joint tenancy.— 
Dog d. Evans v. Evans (1826), 6 B. & O. 584 ; 
8 Dow. & Ry. K. B. 8399; 4L. J. 0.8. K. B. 322 ; 
108 E. R. 218. 

Joint tenancy in copyholds.|—.See CoPyYHOLDs, 
Vol. XITI., p. 69, Nos. 867-872. 


(b) By Conduct. 
See Law of Property Act, 1925 (c. 20), s. 36 (2). 


858. What conduct sufficient— Must preclude 
claim of interest by survivorship.|—In order to 
amount to a severance of a joint tenancy the act of 
& joint tenant must be such as to preclude him 
from claiming by survivorship any interest in the 
subject-matter of the joint tenancy.—Ke WILkKs, 
CHILD v. BULMER, [1891] 3 Ch. 589; 60 L. J. Ch. 
696; 65 L. T. 184; 40 W. R.18; 77T. L. R. 538. 

359. ——— Employment of property in partner- 
ship trade.]-—Testator devised real estates to 
trustees for five hundred years, in trust to pay life 
annuities, & the residue of the rents to his two 
sons, in equal shares; &, subject thereto, he 
devised them to his two sons in fee as joint 
tenants :—Held: (1) during the term, they were 
tenants in common; (2) the employment by the 
two sons of the estates in their partnership trade 
had not the effect of making them tenants in 
common of the fee.—BRown v. OaksHoT (1857), 
24 Beav. 254; 53 E. R. 355. 

———.]—See PARTNERSHIP, Vol. XXXVI., 
pp. 323, 432, 433, Nos. 48, 992-993. 

360. Interests treated as several—Though 
parties ignorant of joint tenancy.]—Where joint 
tenants, by their conduct, treat their interests as 
several, the effect of this, in severing the joint 
tenancy, is not prevented by the circumstance 
that they were not aware that their interests were 
originally joint.—WILLIAMS v. HENSMAN (1861), 
1 John. & H. 546; 30 L. J. Ch. 878; 5 L. T. 203; 
oe S. ees ee Ae 862. 

nnotations :—— < Iks, Child ». Bulmer, [1891] 3 

Ch. 59. - Palmer v. Rich, ‘ : 

v. emamtorth (1911), 104 in t B04. Conner eee 

361. Separate dealing with property— 
Realisation of part of estate—Payment in severalty.] 
——A separate dealing by joint tenants of the pro- 

erty may sever the joint tenancy & create a 

nancy in common. But I do not think this 


official assignee :—Held: the joint 
tenancy was severed, & the other 3s 
tenant & the official assignee became 














ance of a joint tenancy may be pre- 
umed where the joint tenants have for 
several years enjoyed their respective b 
ha: in severalty, al 


Rear Property anp Cuatrers Reau. 


inference is to be drawn merely from the circum- 
stances that a trustee, having realised part of the 
estate, has paid the money reserved, in certain 
proportions, to the parties in severalty. As to the 
money not received, they still remain joint 
tenants (RoMILLY, M.R.).—LeakK v. MACDOWALL 
(1862), 32 Beav. 28; 55 E.R. 11. 

—— Alienation of interest.|—See Sub- 
sect. 1, D. (c), post. 





(c) By Alienation of Interest. 
See Law of Property Act, 1925 (c. 20), a. 36 (2). 
362. Alienation by one joint tenant—Grant of 
parcel.]—A grant of parcel y one joint tenant is a 
haar OasE (1584), Cro. Eliz. 38; 78 


368. ——— Grant of lease—Rent discharged on 
death of lessor.|—Two joint tenants for life, one 
leases his moiety for years rendering rent, & dies ; 
the term continues but the rent is gone.—ANON. 
(1560), 2 Dyer, 187 a; 73 E. R. 412. 

364. —_—— .|] — SHELLEY’S CASE, 
WoLFE v. SHELLEY, No. 497, post. 

365. .—— To commence on death of co- 
tenant.)—A. & B. are joint tenants. A. makes a 
lease for years of his moiety to commence upon his 
death if é. shall so long live. This is a severance 
of the joint tenancy, & the lease will bind B. if he 
survives.—CLERK v. CLERK & TURNER (1694), 2 
Vern. 328; 1 Eq. Cas. Abr. 291, pl. 5; 23 E. R. 
809. 

Annotation :—Consd. Gould v. Kemp (1834), 2 My. & K. 304. 


366. -|—Pltf. in ejectment, under the 
several demises of two, may, after notice to quit 
recover the possession of premises held by deft. 
as tenant from year to year, upon evidence that 
the common agent of the two had received rent 
from the tenant which was stated in the receipts 
to be due to the two lessors; even assuming such 
receipts to be evidence of a joint tenancy; for 
a@ several demise severs a joint tenancy.—DoE d. 
MARSACK v. READ (1810), 12 East, 57; 104 E.R. 


23. 
—Refd. Doe d. Campbell v. Hamilton (184 i 

















Annotations : 
13 Q. B. 977. Mentd. Doe d. nvers v. Mizem (1837), 


2 Mood. R. 56; EKvans v. Mathias (1857), 7 E. & 
590; Jones v. Phipps (1868), L. R. 3 Q. B. 567. 


367. Void deed of gift.]—One joint tenant 
makes a deed of gift of his moiety to his wife, as 
a provision for her, & with intent to sever the 
jointure ; yet being made to the wife herself, & 
so void in law, & without consideration, equity 
cannot relieve.—MoOyYsE v. GYLES (1700), ec. 
Ch. 124; 2 Vern. 8385; 1 Eq. Cas. Abr. 298, pl. 2 ; 


24 KH. R. 60. 

s—Refd. Partriche v. Powlet (1740), 2 Atk. 54; 

Re Wilks, Child v. Bulmer, [1891] 3 Ch. 59. entd. 

Phillips v. Barnet (1876), 45 L. J. Q. B. 277; Baddeley 
v. Baddeley (1878), 38 L. T. 906. 


PART II, SECT. 6 
D. ( 


& 








SUB-SECT. 1.— 


Alienation by one joint tenant.) 


tenants in common.—PATEN ». CRIBB shares though no A : in f Ai ‘A. b Be th 
rex . —A conveyance ee ‘ ., the 
(1862), 1 Q. 8. C. R. 40.—AUS. partition has act n &—~- survivor of two joint tenanita, * of his 
p. By merger of & equitable OOHE v. SHERIDAN (1857), 9 Ir. Jur. undivided half of the lot,” puts an end 
estate.}—-CONOLLY 1». “GonouLy (1867), 409.—IR. to the joint tenancy & makes the joint 
15 W. R. 944.—IR. t. Separate dealing with tenant B. till he die a tenant in common 
; propert ~—— Other co- not ex- with A.; & B. by his will may devise 
PART Il. SECT. 6 c -F-Propert does not cease to the moiety he has not by his deed 
D (b SUB-SECT. 1.— he joint merely use it so conveyed to A.—Dox d. EBERTS tv. 
« (b). as to produce more profit to one of the MONTREUIL (1849), 6 U. O. BR. 515.— 
a. What conduct sufficient —In- joint owners, who has incurred ex- OAN. 
terests treated as  several.)—Joint Penditure for that ag bre than to the 6. —— To trustees. }--DaLY v. ALD- 
tenancy in @ residue of personal estate Others, where the latter are not wonrtn (1863), 151. Ch. R. 69.—IR. 
held to have been severed, in equity ; excluded.— LACHMESWAR SINGH vv. d. —— Right of purchaser to 
all parties having d their lives, MANOwAR Hossein (1891), I. L. R. 19 severance.}—-A sale of a share in & 
supposition that they were entitled to IND. entirety, does not of itself necessarily 
OP eae nL TON & BELL (1843), wads pve of Properly in partner: effect & severance of the tenure or an 
ee eae eae ip.J—DUNN ov. D 1 & tonment 0 rent ; 
r ——— -—-——.}--Semble: a sever- EK, th 15, 16.—0AN. : : purchaser of the share desires to have 


Part II.—Estares anp Inrerzests In Rea Estate. 


868. Conveyance of estate—To trustees—With- 
out consideration.)—Rza v. WILLIAMS (circa 1784), 
Fey luni s Vendors & Purchasers, 11th ed. App. 


369. - By some of joint tenants.|—-Where 
one devises land to five trustees to sell & apply the 
money to certain uses, & afterwards makes the 
same persons his exors.; they do not take the 
land as exors., but as devisees in trust & joint 
tenants; & at any rate the case is not helped by 
Statute, 1885 (c. 4), so as to pass the whole estate 
upon Paneuen of a conveyance purporting to be 
executed by the five but the execution of which 
by three only could be proved. But taking it 
to be a conveyance by the three only, it would 
sever the joint tenancy, & convey three-fifths of 
the estate, to be held in common with the two 
remaini ena ane d. BowyvgrR v. JUDGE 
(1809), ii ast, 288; 103 BE. R. 1014. 

870. Declaration of severance.|—An actual 
alienation only can sever a joint tenancy; a 
declaration of one of the parties that it shall be 
severed, is not sufficient.—PARTRICHE v. POWLET 
venue weet temp. Hard. 4; 2 Atk. 54; 26 BH. R. 
Annotations :—Consd. Gould v. Kemp (1834), 2 My. & K. 

304; Caldwell v. Fellowes (1870), L. R. 9 Eq. 410; Re 

Wilks, Child v. Bulmer, [1891] 3 Ch. 59; Re Gardner, Ellis 


v. Ellis, [1924] 2 Ch. 243. Refd. Goddard v. Lewis (1909); 
101 L. T. 528. 


371. Covenant to sell —-Severance in equity.|— 
Oovenant by joint tenant to sell severs the joint 
tenancy in equity, though not at law.— Brown v. 
RAINDLE (1796), 3 Ves. 256; 30 E. R. 998. 
Annotations :—Consd. Re Hewett, Hewett v. Hallett, [1894] 

1 Ch. 362. Mentd. Wood v. Lambirth (1841), 1 Ph. 8. 

372. Agreement with co-tenant—To carry out 
directions of co-tenant’s will—aAs to joint property.] 
—A letter from A. to B. in which A. engages to 
secure to B.’s family in any way B. may desire by 
his will a moiety of a fund in which A. & B. are 
interested as joint tenants in a severance of the 
joint tenancy.— GOULD v. KEMP (1834), 2 My. & K. 
304; 89 E. R. 959, L. C. 


Annotations :——-Refd. Re Wilks, Child v. Bulmer, [1891] 3 
ry 3; In the Estate of Heys, Walker v. Gaskil), [1914] 





373. Demise to co-tenant.|—One of two joint 
tenants may demise his part to the other with the 
usual incidents of a reversion & right to distrain. 

I am inclined to think that the effect of making 
a separate demise to one is a severance of the joint 
tenancy (BLACKBURN, J.).—COWPER v. FLETCHER 
(1865), 6 B. & S. 464; 6 New Rep. 145; 34L. J. 
Q. B. 187; 12 L. T. 420; 29 J. P. 423; 11 Jur. 
N. S. 780; 18 W. R. 739; 122 B. R. 1267. 
Anan s—Refd. Leigh v. Dickeson (1883) 12 Q. B. D. 
374. -]|—-Semble: the demise by three 
joint tenants to one of themselves severed the 
joint tenancy during the term, & the lessee was 
entitled to two-thirds of the land by virtue of 
the lease, remaining seised of his original one-third 
for his original estate in fee.— NAPIER v. WILLIAMS, 
(1911] 1 Oh. 861; 80 L. J. Oh. 298; 104 L. T. 
880; 45 Sol. Jo. 235. 

375. Contract for sale.] —- KINGSFORD v. BALL 
(1852), 2 Giff. App. 1; 66 HE. R. 204, L. C. 

376. Covenant to settle—-Present & 





future 


such a severance, he is entitled to 
enforce it.—IsHwaR ER DUTT 
o. RaM Krisana Dass (1880), I. L. R. 
5 Calc. 902 ; 6 C. L. R. 421.—IND. 


. Conveyance of estate-—By some fee of land, tha 
of Joint enante. 1” Where there are possessed thereof for the 
several joint tenants, some being years, she paying thereout to 8. an 
infants, all but one, including the annuity, & also a 
infants, join in a conveyance, the joint G. & all outgoings : 
tenancy is severed.—-TUCKER t. COLE- a severance of the joint 


air al 4Nn.Z. L. Rk. 128 (S. C.) 


$73 i. Demise to co-tenant. }—An - 
ment between E. & S., joint tenants in 
t EK. should stand 


ear ent to operate 
he Hod: "to effect 
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property.|—-By a marriage settlement to which the 
intended husband & wife were parties, after 
reciting that upon treaty for the marriage it had 
been d that the property, as well real as 
personal, to which the intended wife is entitled, 
& may be entitled, should be held upon certain 
trusts, & that it had been further agreed that 
the intended husband should enter into a covenant 
for settling the last-mentioned real & personal 
property for the purposes last aforesaid, the 
indenture witnessed that the intended husband 
covenanted with the trustees that all the estate 
& effects, both real & personal, of which the 
intended wife is now scised & possessed, or of 
which she shall hereafter become seised or 
possessed, should be settled. At the date of the 
settlement the intended wife & her two sisters 
were joint tenants in fee of real estate in reversion 
expectant on the death without issue of their 
brother. Similar settlements were made on the 
marriages of the other two sisters. All three 
sisters & their husbands died in the lifetime of 
their brother, who died without issue. No 
settlements were evcr made in fulfilment of the 
covenants :—Held: the joint tenancy had becn 
severed by the settlements\x—CALDWELL  v. 
FELLOWES (1870), L. R. 9 Eq. 410; 39 L. J. Ch. 
618; 22 L. T. 225; 18 W. R. 486. 
Annotations :—-Apld. Baillie v. Treharne (1881), 17 Ch. D. 
He Burnaby v. Equitable Reversionary Interest Soc. 


, 28 Ch. D. 416; Re Hewett, Hewett v. Hallett, 
Ba 1 Ch. 362. Refd. Cornmell v. Keith (1876), 3 Ch. D. 


377. Female infant.|—A female in- 
fant joint tenant can, by covenant in her marriage 
settlement to settle after-acquired property, effect 
a severance of her share under the joint tenancy 
without actual confirmation, non-revocation being 
enough.—-BURNABY v. EQUITABLE REVERSIONARY 
INTEREST SOCIETY (1885), 28 Ch. D. 416; 54 
L. J. Ch. 466; 52 LL. T. 350; 33 W. R. 639. 


Annotations :-—Refd. Ie Hewett, Hewett 7. Hallett 
63 L. J. Ch. 182.  Mentd. 2c Hodson, Williams ». 
(1894) 2 Ch. 421; Viditz v. O'Hagan (1899), 68 L. 


378. ——.]——- Where a marriage settle- 
ment, dated in 1880, contained a covenant to 
settle the wife’s after-acquired property, & the 
wife became entitled, in 1891, as joint tenant, 
under a voluntary settlement dated in 1888, to 
a share in certain personal estate, the covenant 
was held to have the effect of severing the joint 
tenancy, although no such interest was actually 
existing when the marriage settlement was 
executed.—He HEWETT, HEWETT v. HALLETT 
[1894] 1 Ch. 362; 63 L. J. Ch. 182; 70 L. T. 393 ; 
42 W. R. 233; 38 Sol. Jo. 113; 8 R. 70. 
Annotation :—Refd, Goddard v. Lewis (1909), 101 lL. T. 525. 

379. Execution of mutual wills.) — Leasehold 
property was given by will to two sisters as jojnt 
tenants, & they mutually agreed to bequeath 
it in trust for each other for life, & for their nieces 
after the death of the survivor. One sister having 
died, the survivor made a will giving the property 
in a different manner:—Held: the agreement 
between the sisters, carried out by the making of 
the wills, severed the joint tenancy, & the property 
must be administered on the footing of a tenancy 
in common.—He WILFORD’S ESTATE, TAYLOR v. 








1893), 
night, 
J. Ch. 





Hie ARMSTRONG, [1920] 1 I. R. 239.-— 


875i. Contract for sale.}—-An agree- 
ment for gale entered into by the 
persons who were together joint tenants 
of real property does not in itaelf, & 
in the absence of evidence of intention, 
as a severance of a joint 


tenancy in the poe eer 
Haves’ EKaraTe, (1920]11.R.207.-—IR. 


rs) 
term of ten 
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Sect. 6.—Concurrent estaics: Sub-sect. 1, D. (c) & 
(d), & B. (a) & (6) 4. & 44.) 


a ee) 11 Ch. D. 267; 48 L. J. Ch. 248 ; 


Annotation an ry In the Estate of Heys, Walker v. Gaskell, 
Anieia) . "193. 


380. ———.]—-A husband & wife, joint tenants 
of leasehold properties, executed mutual wills in 
1907, the clear arrangement between them being 
that those wills were to be irrevocable. The husband 
died in 1911, & his will was proved. In 1912 the 
wife executed a codicil to her will, &, in 1918, she 
executed a fresh will. These later documents 
were executed by the wife in breach of a definite 
arrangement between herself & her husband in 
1907 when their mutual wills were executed :— 
Held: the agreement or arrangement between ne 
husband & wife to execute the mutual wills, & 
the execution of those wills, severed the joint 
tenancy in the properties in ‘question & created 
a tenancy in common.—Z/n the Estate of Heys, 
WALKER v. GASKILL, [1914] P. 192; 88 L. J. P. 
aes 111 L. T. 941; 307. L. R. 637 ; 59 Sol. Jo. 


881. Agreement to assign interest in lease—No 
formal agreement executed.|—-GoDDARD v. LEwIs, 
No. 814, ante. 

382. Equitable assignment of reversionary 
interest.]—If A. executes an equitable assignment 
of his reversionary interest under the will of B., 
& such reversionary interest is an interest as joint 
tenant with others expectant on the death of the 
then tenant for life, such assignment will operate 
by implication to create a severance of the joint 
tenancy, for it could not have been the intention 
of the parties thereto that the security should be 
void if A. should predecease any of the other joint 
tenants in reversion.—Re SHARER, ABBOTT 1. 
SHARER (1912), 57 Sol. Jo. 60. 

Mortgage.}—-See MORTGAGE, Vol. XXXV., p. 275, 
Nos. 310, 341. 

Settlement in fraud of infant -|—See INFANTS, 
Vol. XXVITI., p. 213, Nos. 728, 729. 


(a2) By Acquisition of Reversion. 
883. General rule.|—-MoRGAN’s OCasE (1591), 2 


And. 202; 128 E. a 020: 

Annotations Westcot Gene): Cro. Eliz. 
470; Taylor v. Saver (1800), Cro. Eliz. 7 
884. -}—(1) A. tenant for life, remainder 





to B. & three others for life, the reversion to C. & 
his heirs expectant. 0. levied a fine to A. & B. 
to the use of A. for life; after his death, to the 
use of B. in fee; A. died, & afterwards B. died : — 
Held: the jointure was severed; for when the 
fee is limited by one and the same conveyance, 
one person may have a fee simple, & the other an 
estate for life, jointly ; but when they are first 
tehants for life, & afterwards one of them acquires 
the fee simple either by purchase or descent, the 
jointure is severed. 

(2) On a limitation to three persons, & to the 
heirs of one of them, yet the jointure continues: 
secus when three are joint tenants for life, & 
afterwards one purchases the reversion; of if 
he who had the fee dies, & one of the survivors 

purchases the remainder. 

(3) Joint tenants for life, with remainder in 
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fee to one of them, he cannot grant over the 
remainder, hese xt the estate for life. Secus as 
to a tenant in tail, with remainder in fee. 

(4) An estate tail is not subject to merger. 

nee”) If the aldara be granted to tenant for 

life & a t is extinct for one moiety. 
So if tenant for ‘lite grants his estate the re- 
versioner & a r, it operates as a surrender 
for one moiety.—W£IscoT’s CASE, GILES v. WISCOT 
(1599), 2 Co. .60b; 76 EH. R. 555. 

One ee g(t), Cons, Haleg : 12), 7 Sauna. (1674), 
aeons 2. Mogers C ym, 413, aun 


Mexil 
®. Rogers 1672), 2 — 


Mounso Bo §27 ; n wv. ya 

(1665), | 0. ‘Bridg. 122; Hudson v. Jones (1706), 4 Salk. 90. 

385. .] — NEWMAN v. EpmuNnpDs (1611), 1 
Bulst. 118; “80 BE. R. 809. 

386. Limitation to heirs of one joint tenant.|— 
WIscor’s Cask, GILES v. WiscoTt, No. 384, ante. 

387. ——-.|—_NEWMAN v. EDMUNDS (1611), 1 
Bulst. 118; 80 EB. R. 809. 


E. Incidents of Tenancy in Common. 
(a) In General. 

See Law of Property Act, 1925 (c. 20), ss. 84, 36 

388. Possession of one possession of all.]— 
The entry & possession of one tenant in common, 
is the entry & possession of the other (LORD 
HARDWICHE, O.).—- STERLING v. PENLINGTON (1739), 
2 Iq. Cas. Abr. 730; 9 Mod. Rep. 247; 22 E. R. 
616, L. C. 

389. No fiduciary relationship—-Between tenants 
in common-—Management of property left to one.] 
—There is no fiduciary relation between tenants 
in common of real estate as such. Nor can one 
tenant in common of real estate by leaving the 
management of the property in the hands of his 
co-tenant impose upon him an obligation of a 
fiduciary character.—KENNEDY v. DE TRAFFORD, 
[1897] A. C. 180 ; Bad a J.Ch. 413; 76 L. T. 427; 
45 W. R. 671, H. L = ooo. [1896] 1 Ch. 762, C. A. 





Annotations —Refd. Re iss, Biss v. Biss, (1903] 2 Ch. 40; 
Grifith v. Owen, ian Ch. 195 Eider v. ieee 
{1909} 2 K. B. 112. Debent 


(1896), is. L. R. 469 od, Field» Ds (1890) 1 Cb. MLE ; 

Flower v. Pritchard (1908). “3 Sol. Jo. 178. 

Patronage of benefices.|—See FICCLESIASTICAL 
sana Vol. XIX., pp. 375, 379, Nos. 1957-1960, 

Possession by co-tenant for purpose of limitation 
of actions.|—See LimITATION OF ACTIONS, Vol. 
XXXITI., pp. 457-459, Nos. 1227-1258. 


Capacity to grant leases.]—See LANDLORD & 
TENANT, Vol. XXX., pp. 403, 431-482, Nos. 665-— 


Relationship of landlord & tenant between co- 
tenants.|—See LANDLORD & TENANT, Vol. XXX., 
p. 348, Nos. 12, 138. 


(b) Righte of Tenants in Common inter se. 
i. Account. 

890. Liability to account—Co-tenant receiv. 
profits.|-Where one tenant in common receives 
the profits, he shall account in this ct. as bailiff to 
the other two for two-thirds (per Cur.).—-STRELLY 





_. | bring the whole to one severalty.— | receivi .}~~—Where one of several 
ae nen | BEER oi OME ok tla | Muni Seaahac oh erage 
° ° 7 > ry ° e oe as 
vi be hg common a , rs pr seen e foleer cs 
dissolved. by a by wafting al m tne Cities or or PART Il. _ 6, SUB-BECT. 1.— ordered in fa favour of his oo-tenants,— 
interests in one tenant, op un Barohave of - (b) i. v. COLMMAN (1875), 22 Gr. 
otherwise, the effect of is to 3001. Liability to account—Co-tenant | 561.—CAN. 


Part IJ.—Esrates anp Inrerests In Reat Estate. 


v. WINsON (1684), 1 Vern. 297; 28 EB. R. 480; 

eub nom, ANON. 2: 230. a 
notations :—Expld. Horn v. : : 

‘Gonad, Henderetn 0. Hason (i851). 47 Se he a Pine 
$91, —— -] —- Where tenant in common 

declares against another as receiver, it ought to be 

shown by whose hands he receives it, otherwise he 
ought to be charged as bailiff.— WaLkrrR v. HoLy- 

DAY (1717), 1 Com. 272; 92 H. R. 1067. 

Annotation :—Relid. Henderson v. Kagon (1851), 17 Q. B. 701. 
392. Necessity for appointment as 

bailiff.|-One tenant in common cannot maintain 

an action of account at common law against 
another as his bailiff, unless that other were 

appointed bailiff; but under 4 & 5 Ann. c. 8, 

he may.— WHEELER v. HORNE (1740), Willes, 208 ; 

i none a Sturton . Rich 

nna = ° ° . 

& L. 182 ; Henderson v. Mason Che Ga Sui 
_ 898. In sole occupation.]—A tenant 
in common of a farm may sustain 4 suit in equity 
for an account against his co-tenant, who has alone 
occupied it & cultivated it, for a moiety of the 
pee -—LEAKE v. CORDEAUX (1856), 4 W. R. 

06, O. A. 

804, ———- Co-tenant receiving rent.] — Tyson 
v. FAIRCLOUGH (1824), 2 Sim. & St. 142; 1 Coop. 
temp. Cott. 479; 57 H. R. 300. 

Annotations :—Refd. Searle v. Smales (1855), 25 L. T. O. 8. 
106; Moore v. Kempston (1870), 18 W. R. 803. 

395. -]-— There can be no ouster 
between tenants in common in possession; &, 
if one take more than his share of the rents, the 
only remedy is account, either by action under 
4 & & Ann, c. 3, or by bill in equity.— Drenvs v. 
SHUCKBURGH (1840), 4 Y. & C. Ex. 42; 5 Jur. 
21; 160 BH. R. 912. 

Annotations :-—Refd. Roberts v. Eberhardt (1853), Kay, 
148; Adair v. New River Co. & Metropolitan Water Board 
ay oe 25 T.L. R. 193. Mentd. Eccl. Comrs. for England 
wv. N. EK. Ry. (1877), 4 Ch. D. 845; Gibbs v. Guild eet): 
8 Q. B. D. 296; Baker v. Courage, [1910] 1 K. B. 56. 
3896. ——— Co-tenant occupying property.|/—If 

there be tenants in common, & one tenant alone 

occupy the property, he is answerable as bailiff 
to his co-tenant in an action of account, under 

8 & 4 Ann. c. 16, s. 27, if he receive more than 

comes to his just share, but not otherwise. 

He is answerable only for what he receives more 
than comes to his just share. 

He receives more than comes to his just share, 
within the meaning of the statute, if he receives 
money or something else, given or paid by another, 
which the co-tenants are entitled to simply by 
their being tenants-in common, & if the amount 
which he so receives & keeps is more than in pro- 
portion to his interest as such tenant. 

He does not receive more than comes to his just 
share within the statute if he merely has the sole 
st oan of the property, even though by the 
employment of his own industry & capital he makes 
@ profit by the enjoyment, & takes the whole of 
such profit. 

Therefore, in an action of account, proof of such 
enjoyment & receipt of the whole profits is not 
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evidence of the occupying co-tenant being bailiff 
within the meaning of the statute, nor presumption 
evidence of his having received more came to 
his just share.—HENDERSON v. EASON (1851), 17 
Q. B. 701; 21L. J.Q. B. 82; 18 L. T. O.S. 148; 
16 Jur. 518; 117 E. R. 1451, Bx. Ch.; previous 
proceedings (1847), 2 Ph. 808, L. CO. 
Annotations :-— » Ley v. . . ; 
Hill v. ick 7 g hate Gee) & . be Watton 
& Dodson (1897), 76 L. T. 427; Birkin v. Smith. (1909) 
2K.B.112. Mentd. Beer v. Beer (1852), 12 C. B. 60. 
In respect of mines.|—See MINES, Vol. XXXIV., 
pp. 621-623, 649, Nos. 188-190, 202, 203, 455. 


ii. Occupation Rent. 

387. Whether chargeable.|—Gritrizs v. GRIF- 
FIES, No. 409, post. 

398. Co-tenant not excluded.| — Mere 
occupation by one of several tenants in common 
of an estate, if unaccompanied by exclusion, does 
not make him liable for rent to his co-tenants.— 
M‘MaHON v. BURCHELL (1846), 2 Ph. 127; 1 
Coop. tenp. Cott. 457; 8 L. T. 0.8. 289; 41 H.R. 
889. L. C. 

Annotations :-——Consd. Henderson v. Kason (1851), 17 9. B. 
701; Kennedy v. De Trafford, [1897] A. C. 180. efd. 
Lee v. Egremont, Egremont v. Lee (1852), 5 De G. & Sm. 
348. Mentd. Irvine v. Kirkpatrick (1850), 16 L. T. 0. 8. 
J ° 
899. ——— Claim for repairs & improvements— 

On taking accounts.]—A., one of several tenants in 

common, had been in the personal occupation of 

part of the property. Ina suit by another tenant 
in common for partition & an account of rents :-— 

Held: unless A. were charged with an occupation 

rent, he could not be allowed for substantial repairs 
lasting improvements made by him on any part 

of the property.— TEASDALE v. SANDERSON (1864), 

33 Beav. 534; 55 B. R. 476. - 

r, 





:-—Consd. nes, Farrington v. Fo 
Ag08) 2 Ch, 461. Rik. Wateon ©. Gass (1881), 45 L T 

Heed Mentd. Re Leslie, Leslie v. French (1883), 23 Ch. D. 

552. 

400. ——— Tenant in common holding over—On 
expiration of lease from co-tenant.|—(1) Where 
one tenant in common has by lease demi his 
interest to his co-tenant in common, if the tenant 
in common who was lessee continues in occupation 
as tenant at sufferance after the expiration of the 
lease, he will be liable in an action for use & 
occupation at the suit of his co-tenant in common 
who was lessor. 

(2) One tenant in common of a house who 
expends money on ordinary repairs has no right 
of action against his co-tenant for contribution.—- 
LeIGH v. DICKESON (1884), 15 Q. B. D. 60; 54 
L. J.Q.B.18; 62 L. T. 790; 38 W. R. 538, C. A. 

notations :—. Consd. Ze Jones, Farrington ». 
a opremer, 100312 Ch. 461. Apld, Re Coulson’s (heey 


Prichard v. Coulson (1907),97 L. T. 754. , ie 

rtgage, Lawledge v. Tyndall (1896), 68 L. J. Ch. 654 ; 
Bonner v. Totte & Edmonton Permanent Invest- 
ment Bldg. Soc. 1899] 1 .B.161. Generally, Refd. Hill 
». Hickin, [1897] 2 Ch. 579; Kenrick v. Mountsteven 
(1899), 48 W. R. 141. Mentd, Akt. Dampskibs Steinstad 
©. Pearson (1927), 137 L. T. 538. 





3¢31. —— ——~ Necessity for appoint- 
ment as bailiff.}—At common law there 
can be no action of account by one 
te in common or joint tenant 
unless there has been an “sppointment 
of one by the other as b . Under 
5 Anne, oc. 16, however, one tenant in 
common, or joint tenant, may be sued 
as bailiff in an action of account, 
whenever he has entered & taken more 
than his just share of the profits, 
whether by appointment of his co- 
tenant or not. REGORY v. CONNOLLY 
(1860), 7 Uv. C. R. 500.—CAN. 


$04 1.——— Co-tenant recetving rent.}— 


GOMERY v. SWANn 
131; 11 Ir. Jur. 
Nap. 520.—IR. 


Transfer by co- 


PART Il. sar. 


When one co-tenant receives more 
than his sharo of the rents of a property, 
the other can compel an account, 

payment by suit 


f. —— For wuse 


8901. Whether chargeable—Claim for 


repairs & impro taking 
accounts.}—-A tenant in common being 
in actual occupation of the joint estate 

harging him with 


equity.—MontT- | forms no ground for o 


1858), 9 I. Ch. R. | rent. One of several tenante in 
o3 ; I Drury temp. | common, or joint tenants, making 
ape Aubert ig on the pont estate, is 

& occupation— | not entitled to be aid therefor, unless, 
tenant to company | 0n the other hand, he consents to be 


tion rent.—Ricn 


under control : charged with occupa 
(N, 8.) (1923), 69 oor aa |e. GEORGE (1873), 30 Gr. 221.-OAN. 


ae 399 fi. ———- ———- -—_.]--Re CURRY 
SUB-SECT. 1. ena v. CURRY (1898), we R. 267.— 
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Sect, 6.—Concurrent estates: Sub-sect. 1, FE. (b) iii., 
ty. & v.] 


iii. . Treapase. 

401. Whether action lies.)—RicH v. 
(1661), 1 Keb. 18; 83 E. R. 785. 

402. Tenant in common cutting down 
trees—Removing them to own land—Co-tenant 
entering & ea one CasE (1620), 
Godb. 282; 78 B. R. 165. 

403. —— Evidence of tenancy in common.]— 
Where, in trespass quare clausum fregit, it appeared 
that pltf. & deft., respectively, occupied lands, 
belonging to the same landlord, & abuting on 
different sides of alane; & that deft. held under 
a lease, which was not produced :—Held: the 
declaration of the landlord, that he had let the lane 
jointly to pltf. & deft., as much to one as to the 
other, was properly received in evidence; being 
received, it proved pltf. & deft. to be tenants in 
common of the lane; &, neither of them could 
maintain trespass against the other, in respect of 
the lane.—-NOYE v. REED (1827), 1 Man. & Ry. 
K. B. 63; 6 L. J. O. S. K. B. 5. 

Annotation :—Refd. Collis v. Amphlett (1918), 118 L. T. 466. 

404. ——— Removal of soil.|—Trespass lies by 
one tenant in common against his co-tenant, or 
the licensee of the latter, for digging up & carry- 
ing away the soil of the close of which they are 
tenants in common ; for such an act is an ouster.— 
WILKINSON v. HAYGARTH (1847), 12 Q. B. 837; 
16L. J. Q. B. 103; 8 L. T. O. S. 465; 11 Jur. 
104; 116 E. R. 1085; on appeal, sub nom. Hay- 
GARTH v. WILKINSON (1848), 12 Q. B. 851, Ex. Ch. 
Annotation :—Refd. Job v. Potton (1875), L. R. 20 Eq. 84. 


405. Expulsion from premises.]—Trespass 
quare clausum fregit lies by one of several 
tenants in common against his co-tenant, where 
there has been an actual expulsion.— MURRAY v. 
HA (1849), 7C. B. 441; 18 L. J.C. P. 1613; 12 
L. T.O. 8.513; 13 Jur. 262; 137 B. R. 175. 


Annotations :-—Refd. Stedman v. Smith (1857), 26 L. J. Q. B. 
314; Henderson v. Mears (1859), 33 L. T. O. S. 202. 


406. Defence that property freehold.| 
—Where one tenant in common brings an action 
against his co-tenant, & the declaration takes no 
notice of pltf.’s limited interest, but alleges 
an expulsion or total destruction, deft. may pay 
money into ct. in respect of the damage to pltf.’s 
share, & as to the residue plead liberum tene- 
mentum or traverse pltf.’s property.—CRESSWELL 
v. HEDGES (1862), 1 H. & C. 421; 31 L. J. Ex. 
497; 7L.T.70; 8 Jur. N.S. 767; 10 W. R. 777; 
158 BE. R. 950. 

407. —— Placing lock on gate.j|—-Where 
two persons are tenants in common of a fleld, the 
merely putting, by one of them, a lock upon the 
gate, not shown to be kept locked, will not con- 


HALL 

















PART IL. SECT. 6, SUB-SECT. 1.— 
E. (b) fil. 


401 i. Whether action lies.}— One , See 
tenant in common cannot sustain an | Whether j 
action of trespass quare clausun fragit | clusive.}— 
against his co-tenant.—ELLIOTT v. . 
SMITH (1841), 3 N. 8. R. (2 Thom.) —_— 
338.—CAN. 


excluding co 


401 fi. ——.}—MooRE ». HANNAN 
401 iii. ——-.}—Woops v. GAMMON 
(1890), 22 N. 8. R. 362.—CAN. 
405 i. ~-—— Lrpulsion from premises. | 
——One tenant in common may co t 








405 iii. —— ——.}—WHI 
KELLAR (1873), 1 N. Z Jur. 1.—N.Z. 
—— Proof of ouster— 


in efectment con- 
-}+—STEEN v. STEEN (1862), 21 
U. Cc R. 454.—-CAN 


ermanent 

-tenant.] — ZWICKER vv. 
i Destruction of premises.}— 

Quaere: whether any, & w 

short of the destruction of the joint 

property, will enable one in 

common to sustain tresp 

co-tenant.—WIGGINS ». WHITE (1836), 
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stitute an ouster so as to enable the co-tenant in 
common to maintain trespass. There must, for 
popes: be other circumstances attending the act. 

n order to enable one tenant in common to main- 


| tain trover against another there must not merely 


be a carrying away of nS ye rty, but such a 
carrying away of it as will le the party 
complaining from having the lawful use or benefit 
o i property, or there must be the destruction 
of i 


A. & B. were, without the knowledge of C., 
tenants in common of lands. C. had held them 
under A. In Mar. 1867, C. received from B. 
notice to quit at the end of six months. He 
did not quit, but afterwards made an agreement 
with A.’s agent for the renewal of the tenancy, 
continued the ‘cultivation of the land, & paid the 
rent under the new lease. While C. was still in 
ita ot B. demised the premises to D. as from 

ar. 1868, for six months. In June, 1868, D. 
entered the land, cut the grass, put a lock on the 
gate, & carried away the grass, & stacked it as 
hay :—Held: assuming ©. & D. to be tenants in 
common, these circumstances did not amount to 
an ouster, so as to enable C. to maintain trespass 
against his co-tenant in common, D. nor to a 
destruction of the common property so as to enable 
C. to maintain trover for the grass.—JACOBS v. 
SEwaRD (1872), L. R.5 H. L. 464; 41 L. J. 0. P. 
221; 27L. T. 185; 36 J. P. 771, H. L. 

Annotation :—Refd. Birkin v. Smith, (1909) 2 K. B. 112. 


408. ——— Destruction of premises — Payment 
ae court.|—CRESSWELL v. HEDGES, No. 406, 
ante. 

In respect of party-walls.|——See BOUNDARIES, 
Vol. VII., pp. 298, 299, Nos. 224-233. 


iv. Waste. 
See AGRICULTURE, Vol. II., pp. 87, 88, Nos. 682-— 


690. 

409. Liability for waste.|—-Where one of the 
tenants in common is in the occupation of the 
estate, he cannot be made liable for rent or for 
waste.—GRIFFIES v. GRIFFIES (1863), 8 L. T. 758 ; 


11 W. R. 9438. 
Annotations :-—RBefd. Re Jones, Farrington v. Forrester, 
. tg ta 461; Mayfair Property Co. v. Johnston, [1894] 


410. Injunction.]—-After a decree has been 
made in a partition suit, the ct. has jurisdiction to 
grant an injunction to restrain deft. from destroy- 
ing or wasting the property. 

But after a decree for sale in a partition suit, 
deft. who was in the occupation of the property, 
but bound by no contract of payee Ail By pirat to 
sell the hay & turnips from off the land, contrary 
to the custom of the country as between landlord 





consumed the crop, or dealt with it so 
that he cannot retake it or pursue his 
remedies against the persons w¥o have 
wee 8 of it.—BRADY v. ARNOLD 
1868), 19 oO. P. 42.—OAN. 
Entering under 
execution —— Pleading.]—- NEWKIRK v. 
m. —— hie pha aigh with surface 
when laying land drain. }—MOnENCHAND 
NEMCHAND GUJAR v. IBAKBHAI TANAJI 
(1900), I. L. R. 25 Bom. 248.—IND. 
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TE v. Mc- 


.— 


structure 


hat acts 


ant 


ass against his 


eeepens by expelling his co-tenant & | 2 .N. B. R. (Ber.) 179.—OAN. 409 i. Liability for waste.) —An action 
peers one ae enjoyment of the k. Cutting & harvesting crop | of waste will eh le eit t for that 
. TAY to, himneelt-PETRIE | — Necessity for consumption of crop.|— | which ia done upon the land, sinoe the 
CAN. ), . C. R. 457.— | One tenant {n common cannot maintain | tenant could never be supposed capable 
405 ii, 1. Moons y. Moone | for mnerely reaping’ & harvesting the | FREEMAN v. MORTON (168), 9 Thom. 
° ——er a e e ° . 

(1874), 9 N.8. R. (3G. & 0.) 436.—OAN. | crop; but he may, if his co-tenant has | 340.—OAN. : 
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& tenant :—Held : this was not such a destruction 
of the property as the ct. would restrain, & a 
motion for an injunction was refused.—BAILEY 
v.' HOBSON (1869), 5 Ch. App. 180; 39 L. J. Ch. 
270; 22 L. T. 504; 18 W. Be 124, L. J. 

411. —— Cutting down timber.]—The ct. 
granted one tenant in common ‘an injunction, to 
restrain the other from cutting down the timber, & 
referred it to a master to sea what timber was fit 
to be cut down & to sell it, & to pay the money to 
the parties according to their interests.— PYAT v. 
WINFIELD (1780), Mos. 305; 25 E. R. 408, L. C. 

412. Act amounting to destruction 
of property.]—An injunction will be granted at the 
suit of one tenant in common to restrain a co- 
tenant dealing with the common property, where 
the act sought to be restrained, amounts to a 
destruction of the property. 

Five out of six tenants in common of a property 
under lease at an annual rent of £30 per annum, 
had granted a renewed lease to a railway co. at an 
Improved rent of £90, & the other co-tenant 
refusing to concur in such lease had recovered 
Judgment in ejectment against the lessees, the ct. 
refused to interfere by injunction to restrain the 
co-tenant proceeding to remove iron rails laid 
down by the lessees.—DURHAM & SUNDERLAND 
Ry. Co. v. WAwN (1841), 8 Beav. 119; 2 Ry. & 
Can. Cas. 395; 49 E. R. 47, L. C. 





ED 





v. Other Cases. 


413. One tenant disposing of whole property— 
No common law remedy.]—Case lies not by one 
tenant in common against another for disposing 
of the whole.—GRAVES v. SAWOCER (1661), 1 Lev. 
29; T. Raym. 15; 83 E. R. 281 
Annotation :-—Refd. Mayhew v. Herrick (1849), 7 C. B. 229. 

414, Release by one tenant in common in tail.] 
—A., B., O., tenants in common in tail, B. releases 
to A. & C. & their heirs all his undivided part, & 
all his estate & interest therein, habend. to them, 
their heirs & assigns, as tenants in common, & not 
as joint tenants, to the use of them, their heirs & 
assigns, & B. covenants with A. & C., their heirs 
& assigns, that he, his heirs, etc., would warrant 
& for ever defend the premises to A. & C., without 


411i. Injunction—Cutting down 
timber. ]—CHRISTIE Vv. SAUNDERS (1851), 
2 Gr. 670.—CAN. 


411 ii. ——.J—A tenant in 
common, upon satisfying the ct. that 
the cutting of the timber by his co- 
tenant operates to the destruction of 
the inheritance, is entitled to an 
injunction. — PrRouprooT wv. Busn 
(1859), 7 Gr. 518.—OAN. 

n. —— -—— Where bill for par- 
tition d.j-—Although the general 
principle is, that one joint tenant will 
not be restrained from committing 
waste at the instance of his co-tenant, 
the rule is different, where a bil] has 
been already filed for a partition of 
SALYERDS 











property sells 


of the 


—Co-tenant re 


had & received 
receiving more 
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r. One tenant disposing of whole 
property.\—If one tenant in common of 
the whole without 
authority from his co-tenant, the latter 
nay waive the tort & recover his share 
rice in an action for money had 
& received.—-DOYLE v. TAYLOR (1837), 
2 N. B. R. (Ber.) 325.—CAN. 

417i. Action for money had & received 
ceiving more than share 
of profits.}—One tenant in common 
cannot maintain an action for money b 

inst his vo-tenant for 
han his share of the 
rents & profits of the joint property, himself & 
unless there is an account settled & 
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the word heirs, against all persons, & that A. & C., 
their heirs & assigns, should quietly enjoy, etc. :— 
Held: the release passed the interest of B. to A. & 
OC. as tenants in common, & not as joint tenants, 
that the warranty annexed to the release created 
a discontinuance of B.’s estate tail, & barred B. & 
those claiming under him, as against those claim- 
ing under the release, of a subsequently-acquired 
right in fee.—Dop d. HUTCHINSON v. PRESTWIDGE 
(1815), 4 M. & 8.178; 105 E. R. 800. 


Annotation :—Apld. Webster v. Ashton-under-Lyne Over- 
seers, Orme’s (1872), L. R. 8 C. P. 281. 


415. Sale between tenants in common— Pay- 
ment of purchase-money into court—Purchaser in 
ossession of whole—With consent of co-tenant.]— 
otion by one tenant in common who had agreed 
to sell to the other, that the latter should pay his 
purchase-money into ct., refused; where such 
purchaser had been before & at the time of the 
purchase in possession of the whole, with the 
approbation of the other tenant in common.— 
FREEBODY v. PERRY (1815), Coop. G. 91; 35 

E. R. 489, L. C. 

416. Action on covenant to repair—-Lessee sub- 
sequently becoming co-tenant.])—Tenants in com- 
mon may sue in covenant, for neglect of repairs, 
the lessee of a house, who, subsequently to the 
demise, but before the breach alleged, becomes a 
co-tenant of pltfs. in the same house.—YATES v. 
CoLe# (1821), 2 Brod. & Bing. 660 ; sub nom. GaTES 
v. COLE, 5 Moore, O. P. 554; 129 E. R. 1121. 
Annotation :—Consd. Badeley v. Vigurs (1854), 4 E. & B. 71. 

417. Action for money had & received —Co- 
tenant receiving more than share of profits.|— 
An action for money had & received will not lie by 
one tenant in common against his co-tenant, who 
has received more than his share of the profits.— 
THOMAS v. THOMAS (1850), 5 Exch. 28; 1L. M. & 
P. 229; 19 L. J. Ex. 175; 14 L. T. O. 8. 467; 
14 Jur. 180; 155 E. R. 18. 

Annotations :—Consd, Henderson v. Hason (1851), 16 Jur. 
518. Refd. Purcell v. Harding (1866), 15 W. R. 128 
Birkin v. Smith, [1909] 2 K. B. 112. 

418. Trover—-Removal of crops.]— JACOBS v. 
SEWARD, No. 407, ante. : 

419. Contribution — Expenses of repairs & im- 
provements.|—-LEIGH v. D1cKESON, No. 400, ante. 


. 
% 


[1923] 1 W. W. R. 467; 31B.C. R. 
515.—CAN. 


4191. Contribution—Ex 8 of re- 
pairs & improvements.|—A co-owner is 
liable to contribute to the payment of 
all sums necessarily we pam ae by 
another co-owner in maintaining the 
common property. But he cannot 
be called upon to contribute in respect 
of money expended on improvements 

which he t assented. — 


MAHOMED Ku: 

(1870), 2 N. WwW. 248.—IND. 
‘ Costs of action for common 
benefit.}—Costs were incurred be a 
tenant in common, suing on behalf of 
his co-tenantg, in restraining 
the committing of waste on ree joint 





the estate.—LASSERT  v. balance d upon, even though roperty by a stranger :—Held: on 
(1870), 17 Gr. 109.—CAN. deft. may have acted as bailiff of the fts “belag shown that the suit waa 

oO. Damaging or removing other co-tenants in og 1 the rents. necessary & proper, & that it resulted 
property without intent to repair or -—FRost v. DisBRow (1867), 1 Han. in benefit to the co-owners, they should 


repiace. yun v. WILSON (1841), 73.-—CAN 
3.N. 


N 
B. R, (1 Kerr) 223.—CAN. 





t. Co-tenant selling more than 
share of property — 


share the expense, in Rroportion to the 
advantage they had derived from the 


suit.—-GaGE v MULHOLLAND (1869), 





~—— Cutt down  timber.|— With consent of co- 
RuODENIZER v. MARSHALL (1911), 10 tenant.}—If onetenant in common with 16 Gr. seg rages f t 
E. L. R. 41.—CAN. the consent of his co-tenant sells more C. ayment a taxes re- 
than his own share of the common dem: from tax .}—FREEBURG 


q. —— Measure of damages.}—In 
an action on the case for waste by 
one tenant in common inst his co- 
tenant, the damage must be confined 
to the actual injury done to the 
premises, & to such portion thereof as 
pitf.’s undivided share bears to the whole 
estate.-—LINTON v. WiLson_ (1841), 


his co-te 


property, he will be deemed to have 
acted as the agent in respect thereof, 
& an action for money had & received 
may be maintained aga 
nant.—-SHAW v. GRANT (1836), 
2 N. B. Rh. ( Ber.) 196.—CAN. 


a. Trover—Removal 
on river.}--HENDERSON v. ROUVALA, 


v. ARMERS EXCHANGE BANKER, 

(1921) 2W. W.R. 878; 14 Sask. L. RB. 
42.—CAN. 

inst him by 3 - ee ff one gnc ca 

0. neurance A 

McINTOsSH ¥v. ONTARIO BANK (1873), 

20 Gr. 24.—OAN. 


ie Care e. Action of efectment-— Against 
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Sect. — —Concurrent estatea: Sub-rect. 1, E. (6) v., 
& (c); sub-secisa. 2&8. Sect. 7: Bib pest 1.] 


Sale by mortgagee.) — Where 
land held by by two persons as tenante in common is 
sold by a sakes. under an over riding mtge., money 
expended by one of the tenants in common in per- 
manent improvements will be allowed him in 
distributing the surplus Bearer Coox’s 
MORTGAGE, LAWLEDGE v. TYNDALL, [1896] 1 Ch. 
923; 65 L. J. Ch. 654; 74 L. T. 652; 44 W. BR. 


646. 
ions :-—Foll@. Kenrick v. Mounteteven (1899), 48 
4 et 141. Gonsd. Re Co n’ Prichard v 
Coulson (1907), 97 L. T. 754. Refd. Hill ickin, , (1897) 
2 Ch. 579; illiams v. Williams (1899), ai L. T. 1 
421. Action for partition I —A 
tenant in common, claiming partition, is entitled 
whether charged with occupation rent or not to 
have in the judgment for partition an inquiry as 
to expenditure properly made in permanent im- 
provements to the property during the co-owner- 
ship & the inquiry should be reciprocal.—KENRIOCK 
v. MOUNTSTEVEN (1899), 48 W. R. 141; 44 Sol. Jo. 


44, 

Partition.]|—-See Partition, Vol. XXXVI., pp. 
299 ef seq. 

Rights {In respect of trees & timber.]—See 
AGRICULTURE, Vol. II., pp. 87, 88, Nos. 682-690. 

Rights in respect of ‘party walls .|—See BounpD- 
ARES, Vol. VII., pp. 298-308, Nos. 224-252. 

Payment of rent to tenants in common.|— 
See AANDLORD & TENANT, Vol. XXXI., pp. 239, 
240, Nos. 3790-3793. 

Rights in respect of mines.]—Sce MINEs, Vol. 
XXXIV., pp. 621-623, Nos. 187-204. 

Appointment of receivers.]—See RECEIVERS. 











(c) Actions by and against Tenants in Common. 


422. Whether all co-tenants should be joined.|— 
WARD v. EVERET, No. 276, ante. 
common can bring an action of waste, without 
naming his co-tenants.— Hm v. HART (1594), Cro. 
Eliz. S87 : 78 E. R. 6086. 

° -]—Tenant in common need not 
join in an action of waste.—CuRTIS v. BOURN 
(1675), 2 Mod. Rep. 61; 86 E. R. 942. 

Annotation :—Reld. Doe d. "Campbell v. Hamilton (1849), 
13 Q. B. 977. 
425. ———_ ——— Waste to reversion — Several 
rights to eo ee (1562), Moore, K. B. 
40; 72 EB. R. 427. 
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426. Pound 
Russe (1596), Moore 


90 07. gis pcb ee Action for stopping wate 
or stopping water- 
course.|—ANON. are), Godb. 160; 78 E. R. 97. 
428, t of common appendant to 
land.]-—HAMON v. Woe (1626), W. Jo. 142; 82 
KE. R. 76; sub nom. HaRMAN v. WHITCHLOW, ‘Lat. 


152. 
snotations -— Kitchin & Knight ». bunkley (1663), 
Keb. 572. entd. Cariton v. Mortagh iy 4), 1 Salk. 

368 | Addison v, Overend (1796), 6 Term Re > Te. 

429. — Right of defendant to 
plead tenancy in common.]—BERRY’s CASE (1610), 
Godb. 172; 78 E. R. 104. 

4380. ——- ——— ———.] —_SMALES v. DAL® (1614), 
Hob. 120 ; Moore, K. - 868 5 80 B. R. 269. 


esac | —~ WENTWORTH vw. 
452, 617; Owen, 


Cet RECN 








‘Annotations : -—Refd, Fisher (1699), 1 Ld. Raym. 
622; Doed. Daniel v. be drones 849), 2 H. L. Cas. 811. 
431. —— Debt or covenant.|—CoLE v. BANBERY 


(1661), 1 Sid. 49; 82 EB. R. 962. 
Stale a :—Mentd. Bret v. Hillars (1728), 1 Barn. K. B. 


482. —— -.}—Tenants in common may 
join in an action of debt or covenant.—MIDGLEY 
v. LOVELACE (1693), Carth. ae Holt, K. B. 74; 
12 Mod. Rep. 45; 90 KB. R. 7 


Annotations : —-Refd. Burn ev. Cambridge me (185), 1 Mood. & 
R. 539; Thomas v. Thomas (1850), 5 


483. Right of defendant to plead 
tenancy in common.]—If one tenant in common 
sue alone, he shall only recover his moiety, & deft. 
may plead co-tenancy in abatement.—BLACK- 
BOROUGH v. GRAVES (1673), 1 Mod. Rep. 102; 3 
Keb. 829; 2 Lev. 107; 86 E. R. 765; sud nom. 


BATMORE v. GRAVES, 1 Vent. 260. 
: orth v. Bradley 406; Wensingto 2 Ves. Sen. 
Roy pee 











‘iter 
es. 
Manor (1860), 108. & & 8. 488 ‘nveringbam 8. Ha agi 

1 Ch. 655. Mentd. Hae v. Mattaire (1735), 

Hard. 119; Addison v. Overend (1796), 6 A aoe ee 

434. ——— Action of ejectment— Actions other 
than ejectment.}|—A tenant in common claiming 
his portion, ought to declare in ejectment on his 
own demise; but if tenants in common claim 
they ought to join in their demises.—Semble : 
other cases tenants in common may join or sever 
(1849), 18 Q. B. 977; 19L. J. Q. B. 99; 14 Jur. 
546; 116 B. R. 15386. 


Hudson, Cassels 0 arnaeons 
ep. 7 768; ; 
Ely (Dean & Chapter) v. Caldecot (1832), 8 Bing. 4 
by a several title, as where he separately demised 
upon a joint right of re-entry reserved to them, 
at their orem —Dor d. CAMPBELL v. ON 
Annotation :—Refd. Beer v. Beer (1852), 16 Jur. 223. 


grantee of co-tenant—Necessit yas 
of peers | ouster. a! Notno 
vee 14 U. C. R. 574. CAN. 


oN 6 FosTer ©. FOSTER 

asi), 9 ° 8. R, (3 G. & O.) 310.— 

g. Liability to restore original 
— Where ‘alt 


yet by 
tenant without consent poe epee ada LAL 
CHUCKERBUTTY »v. UN CHUNDER 
UTTY a BBD 


OCHUCKERB ia L. R. 8 
Oalc. 708.—IND. 


he 


KHAN 
ye acd (ise) EE I, L. R. 18 all. 
IND. 





ermpepapimaecss 


. 
of a building be 


-}—The fact 
erected 5 be & joint 
owner of land wi 


the permission 


such co-owners ob the demol- 
tion of such b unless they can 
w that the building haa _ 
such terial & substantial 
could not ed in a suit Mt for 
er of the ent land. Ce RIL 
661.—IND. : 


|. Whether right to exclusive pos- 


session.}—-One of several co-sharers 
of joint undivided a sca has no 
righ ‘ve possession & 
alter the condition of any Pt locihontan of 
the ged property without the consent 
of his co-sharers, & the ct. will grant 
an injunction to restrain him from 

GOPAL PAN: 


. doing 80.—STALKA 
DAY 1873), 12 BL L. ve 197 ; ; 20 W. R. 
168.—IND. 


BAMI v 
I. L. 


-}—Raserpro LaLti Gos 
. SHAMA CHURN aa (1879), 
R. 5 Cale. 188; 40. L 


ke. 

by one of ‘ao tenants in 

an hotel to sell no colonial beer on the 

algae but that brewed by a certain 

cannot bind the other tenant in 

common & » even though 
tli ht teen cess & Co. 


nt tN y} N z i. RR 87 te 6.) —~—-NeZe 
PART II. SECT. 6, SUB-SECT. 1.— 
E. (0), 


o. Whether ali _co-tenants should be 
joined—Treapass.}—Tonantse in com- 


mon cannot sue Pee: arately for a 
to their » but each one 
ey ven peng ane his on, 
Oo an which all t do con- 
jointly ta Melokae of ero possession, 
neo ae ee action in 
ect —EHs80N ag MAYBERRY 
(1841), 1 orioen. 2nd ed. 186.—CAN. 
‘Action of ejectment.}—The 
b of a joint action by ne 
only of ae Mawson bag te in dager pe tek or 
oining of separate causes 0 
in one statement of claim, ! 


PERRI, ETO. p. Guerre (1008), re Z 


L. canis a Le 


ction for rent.}—Semble: 
tenante in antes who have made a 
oint demise may bring a joint ection 





ORMOND, 3 J. R N. S. 86.—N.Ze 


—_— ht recover subject 
rgite of, co-lnant seat aa wok 
mon 
in pominon: & with a-defined interest 

ag such, has a right to recover, subject 
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435, —— Injunction.]—-Where three out of 
forty-seven tenants in common filed a bill for an 
injunction to restrain the digging of stone on the 
Se enIES property, pees for brs a part ~ 

we C creaa CKROYD Vv. RIGGS ° 
521; 14 W. R. 25. ee 
.|—See LANDLORD & TENANT, Vol. XXXI., 
PP. 268, 269, 285, 885, 423, 424, 542, Nos. 4126- 

34, 4298, 4784-4786, 5695, 5696, 6865, 6866. 

436. Pleading—Joint action—Origin of tenancy 
need not be shown.]—WENTWORTH v. RUSSEL 
(1596), Moore, K. B. 452; Owen, 60; 72 E. BR. 689. 

437. Tenant in common suing alone — Moiety 
only recoverable.|—BLACKBOROUGH v. GRAVES, 
No. 488, ante. 

Distress by tenants in common.]—<Sce DisTREss, 
Vol. XVIII., pp. 287, 288, 437, Nos. 280-234, 
1738, 1789. 

Enforcement of agreements for leases against 
tenants In common.]—See LANDLORD & TENANT, 
Vol. XXX., p. 408, Nos. 665-667. 

Actions for use & occupations.|—See LANDLORD 
er ial Vol. XXXI., pp. 276, 277, Nos. 4210- 

Actions for rent.|—-See LANDLORD & TENANT, 
Vol. XXXI., pp. 268, 269, Nos. 4126-4134. 


RENEE 


SUB-SECT. 2.—COPARCENARY. 

See Law of ase Amendment Act, 1924 
(c. 5), 8. 9, sched. IX ; Law of Property (Amend- 
ment) Act, 1924 (c. 5), s. 10, sched. x ; DESCENT, 
Vol. XVIII, p. 10, Nos. 71-76; Distress, Vol. 
XVITII., Bg 441, No. 1775; EccLesrasticaL Law, 
Vol. XIX., pp. 374, 375, Nos. 1945-1954; Lanp- 
LORD & TENANT, Vol. XXX., p. 430, Nos. 893-899 ; 
Vol. XXXI., pp. 269, 464, Nos. 4135, 6106; 
TAMITATION OF ACTIONS, Vol. XXXII., pp. 457-459, 
463, Nos. 1227-1253, 1287 ; Minzs, Vol. XXXIV., 
pp. 621-623, Nos. 187-204. 

438. Coparceners take as one heir.] — Where 
the entry upon a claim by one of several coparce- 
ners who make but one heir, is lawful, such entry 
made generally will vest the seisin in all as the 
entry of all—Dor d. GILL v. PEARSON (1805), 
6 East, 173; 2 Smith, K. B. 295; 102 HK. R. 1258. 
Annotations :—Refd. Doe d. Campbell v. Hamilton (1849), 

13 Q. B. 977. Mentd. Crockett v. Crockett (1848), 17 

L. J. Ch. 230; Attwater v. Attwater (1853), 18 Beav. 
330; Bernard v. Minshull (1859), John. 276; Wright 


v. 
Wilkin (1862), 6 L. T. 221; Re Macleay (1875), L. R. 20 
an - 186; Re Rosher, Rosher v. Rosher (1884), 26 Ch. D. 


See DEscent, Vol. XVIIL., p. 10, No. 71. 


to the nights of the other tenants or 
their legal representatives, against a 
stranger, although such pltf. claims a 
right of possession to an entirety.— 
Scotr v. MoNurr (1870), 8 N. S. BR. 
(2 G. & O.) 118.—CAN. 

t. Tenant in common suing alone 
—Motety only recoverable.)}—A tenant 
in common, in an action for the posses- 
sion of land against a person without 
any title, can recover qudemene only 

8 share. 


in common 


co-tenants. — 


for the possession of ‘ 56.—N.Z. 
BARNIBR BARNIER (1892), 23 O. R. 1 d. A 
a. ——— In po under agree- ear to 
ment with co- eb manta in common, 


tenants—For damag 
fires PHILLIPS v. PHILLIPS (1897), 3 
r ® R. 3123.—CAN. 
b. Action or efectment — Power 
to make jot demise. }-—Tenan in 


. Haclusive 
common cannot make a joint demise property.}—B 


in ejectment. There is a good reason parceners ir a j 


co-tenants.}—-Quaere : whether the ad- 
mission of one joint tenant or tenant 
the extent of the 
interest held by him & his co-tenants, 
is admissible as evidence against his 
BERNARD 
(1862), 2 EK. & A. 121.—CAN. 


PART II. SECT. 6, SUB-SECT. 2. 


439i. Title to moiety only. 
v. KeLis (1879), O. 


as to 


niestacy co 
See 4 a eae pren Ce others. Such is 
year are cO-parceners or 


m.— MoINTYRE v. McIN = 


dispossess the: 

TYRE (1874), 1 P. E. I. 500.—€. 
use of sortion 
tacit agreement, co- 
oint property 
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2 Hdw. 2 Fo. 44; Y.B. (2 Sel. Soc.), 2 Edw. 2, p. 5. 
Annotation :—Refd. Re Willatts, Willatts v. Artley, [1905] 

440. Determination of coparcenary—Alienation 
of share.]|—ANON. (1309), Y. B. (1 Sel. Soc.), 2 
Hdw. 2, p. 78. 

441, ——_— ———.]—-A feoffment by one parcener, 
who occupies alone under a general entry, operates 
as & conveyance of her own purparty, as & 
deforcement of her coparceners.—DoOE d. REED v. 
TAYLOR (1838), 5 B. & Ad. 575; 2 Nev. & M.K.B. 
508; 3L. J. K. B. 67; 110 E. R. 903. 

Actions for rent.|—See LaXpLoRD & TENANT, 
Vol. XXXI., p. 269, No. 4135. 

442. Action for account between coparceners.|— 
TYSON v. FAIRCLOUGH (1824), 1 wd temp. Cott. 
479; 2 Sim. & St. 142; 47 WH. R. 955. 


Annotations :-—Refd. Searle v. Smales (1855), 25 L. 7T. O. S. 
106 ; Moore v. Kempston (1870), 18 W. ht. 803. 





SuB-SEcCT. 3.—TENANCY BY HEINTIRETIES. 


See Law of Property Act, 1925 (c. 20), s. 37, 
sched. 1, Part V.; HusBaAnpD & WIFE, Vol. 
XXVII., pp. 91, 92, 96, Nos. 708, 711, 747, 748. 


SEcT. 7.—REMAINDERS AND REVERSIONS. 
SvuB-sect. 1.—IN GENERAL. 
See, now, Law of Property Act, 1925 (c. 20), 


8.1. 

443, Meaning of reversion.|—-In common 
parlance a man is said to have a reversion in land 
when he expects to have the possession thereof 
after a prior interest & estate is finished (per 
Cur. ).—THROGMORTON v. TRACEY (1555), 2 Dyer, 
124 a; 1 Plowd. 147; 73 E. R. 272. 

Annotations :—Consd. Wrotesley v. Adams (1560), 1 Plowd. 
187; Berry v. White (1662), O. Bridg. 82; Lyn v. Wyn 
a » O. Bridg. 122. Refd. Lofield’s Case (1612), 10 
0. p. 106a; Counden v. Clerke (1619), Hob. 29; 
Petty »v. Goddard. Gees), O. Brid&. 35; Graves v. Ashen- 
hurst (1673), Freem. K. B. 77. Mentd. Bellamy’s Case 
ee 6 Co. Rep. 38a; Berry v. Perry (1615), 3 Bulst. 
2; Warrington’s Case (1625), Cro. Car. 10; Miller v. 
Manwa (1635), Cro. Car. 397; R. v. Trinity House 
(1662), 1 Keb. 331; Foote v. rina f {i 86e), O. wire 
527; Lawrence v. Dodwell (1699), d. Raym. 438; 
Fisher v. Wigg (1700), 1 P. Wms. 14; Freshwater v. Katon 
1717), 1 Stra. 49; Scott v. A’Chez (1743) Park. 21; 

oe d. Timmis v. Steele (1843), 4 Q. B. 663; Hunt v. 

Gunn (1862), 18 C. B. N.S. 226; Kennedy v, Broun (1863) 
13 0. . 3. : . O'Dea (1863), 16 
H. L. Cas. 693; Burchell o. Clark STS), 2c. P. D. 88; 
Hanbury v. Jenkins, [1901] 2 Ch. 401. 


B. N. 8. 677: Malcomson v 


whole.— Yusa¥F ALI KHAN v. CHUBBEE 
SINGH (1873), 5 N. W. 122.-—IND. 
f. pau be ; ee Fagen co- 
reener—Building erec ranger 
vthout consent = Purchase by some of 


WALKER co 3.}-—-MUHAMMAD ALI JAN 
v. Patz BaKHSsH (1896), I. L. R. 18 
All. 361.—-IND. = 


g. Possession of ome  coparcener 
the FF reaper tn of all.|}—Before 3 & 4 
Will. 4, c. 27, s. 12, it was the rule of 
English law that po on by one 
reener was possession by the 
now the law of 
Ceylon.—CoREA v. APPUHAMY, (1912] 
A. C. 230, P. C.—IND. 


PART Il. SECT. 7, SUB-SECT. 1. 
a x. Sais of ee tate sell 
of of a ceveraloner may be sold during 
tho life-time of the tenant for life.— 
d. CAMERON v. RORINBON (1849), 


HIHINA 
B. & F. (8. C.) 


& the widow of 
has no power to 


AN. 


may 


for this as they may hold under titles ave tem an exclusive use of DOE 
altogether ——Doxn d. MONAB different cinched of it without pre-e 7 U. OC. R. 335.—CAN, 
- % SICKER (1837), 6 O. 8. 823.— CAN. Judice to the common rights of all, or k. Ttile of reversioner — A 
co. Hvuidence-—— Admission by one the right of each or any of them to of deed from 
co-tenant—Whether admissible against enforce at pleasure a partition of the reversioner.}—Held; the acceptance of 
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Sect. 7 Py iad and reversions: Sub-sects. 1 


? 


444. —— Life estate—-Subject to charges for 
lives.|—Pitf. was entitled to a life estate in moneys 
& funds, which had arisen from the sale of certain 
settled estates. This life estate was subject to 
two jointure rentcharges, one of £1,000 in favour 
of C., & another of £500; & also to mtges. to the 
amount of £23 000. Being under great pressure 
for want of money, pltf. applied to deft., a money- 
lender, for a loan of £1,000, which was ‘advanced, 
& pitf. executed an indenture whereby, in con- 
sideration of that,advance, he covenanted for 
payment within three months after the death of 
O., of the sum of £3,300, & interest thereon at the 
rate of 1. cent. per annum, & he covenanted 
to insure his life for £3,300. In the indenture 
was a proviso that if ‘pitt. should pay deft. 
£1,500 before Aug. 15, 1865, & all interest, pre- 
miums, & costs up to that date, then deft. would 
re-assign. On Jan. 8, 1865, deft. also signed a 
memorandum whereby, in consideration of £400 
then due, he agreed that the £400 & interest 
at the rate of 5 per cent. per month should be 
tacked to the previous mtge. The bill asked 
that, on payment to deft. of such sums as the ct. 
should consider him entitled to for principal & 
interest, he might be decreed to re-assign the life 
estate. The judge considered that this was the 
sale of a reversion at an inadequate value, & ordered 
the assignment of principal & interest at 5 per 
cent. :—Held: a life estate, merely because it 
was subject to charges for lives & to mtges., could 
not be considered to be a reversion; it was only 
an estate which would be increased on the deaths 
of certain persons.—WEBSTER v. Cook (1867), 
2 Ch. App aah h 36 L. J. Ch. 753; 16 L. T. 
821; 15 AY. R. 1001, L. C. 

Annotations —M cn, Piet har Cook of 808). 1S ais TT. 12> 
rv. Yates (1870), L 1 265 ; ford wv 

Mortis ay 42 L. J. Ch. lie : Nevill v. Snoliing (1880), 

a: —— Presseiption Act, 1882 (c. 71), 8. 8.]|— 
The term ‘‘ reversion ’’ in above sect. does not 
include nor is equivalent to the term ‘‘ remainder ”’ 
but must be construed according to its strict 
technical meaning. aig v. LEAKER (1885), 
15 Q. B. D. 629; 54 L. J. Q. B. 480; 53 L. T. 
227; 49 J. P. 775 3 33 W. R. 875 ; iT. L. R. 
564, D. CO. 

446. Limitation to remainderman of estate co- 
extensive with remainder—By reversioner.|—(1) A 
remainder limited to take effect if & when former 
limitations cease is vested, not contingent. 

(2) A limitation by the reversioner to a remain- 
derman of an estate merely co-extensive with 
his remainder is good. similar limitation by 
@ remainderman not.—BADGER v. LLOYD (1699), 
1 Ld. Raym. 523; 1 Salk. 232; 91 BE. R. 1249; 
sub nom. BADGE v. Froyp, 1 Com. 62; a/ffd. 
(1701), 1 Ld. Raym. p. 527, H. L. 

447. By remainderman,} — BADGER v. 
LxLoyD, No. 446, anie. 

448. Cross remainders — Necessity for proper 
words of limitation—Not implied.|—Cross remain- 
ders cannot be implied in a deed & can only be 
raised by proper words of limitation, however 
plainly expressed the intention of the parties 





a deed of land from the reversioner 
in fee did not ot teolt acknowledge 
ea pier rneo one. pia 
N wv N 
(1860), 10 PO] P. 211.—CAN. 
Validity of deed by rever 
—Where tenant for life in —— 
~-A deed by the reversioner is good, 


given 


th adie es that at the time it 


another 
andet the life estate of 
we cartes’ was in actua 


BURNHAM 0 
8 aU. ©. Rt. 607 —OAN. 
m. Whether reversion affected by 
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may be.—DorE d Foauaee v. Worsiey (1801), 
1 Bast, 416 ; 102 BH. BR. 1 61. 
Smeddle (1818), 


—Apld. Doe d. Littledale 
“4 i & Ald. 126; Doe d. Clit ®. Birkhead (1849), 4 Exch. 


Right of reversioner to sue for injury to in- 
heritance.|—Sce EASEMENTS, Vol. XIX., pp. 185, 
186, Nos. 1849-1371 ; Nuisancp, Vol. VI. 
pp. 206-209, Nos. 480-515. 

Right of ‘remainderman to viicgg rae-re yaad 
AGRICULTURE, Vol. II., a0 59, Nos. 828, 3 

Remainder to future egitimate ohildren.! —See 
BASsTARDY, Vol. III., p. 378, Nos. 184, 185. 

Liability of reversion for debts.]—See EXECU- 
tors, Vol. XXITI., p. 845, Nos. 4115-4118. 

Remainder in lease for lives.|—See LANDLORD 
& TENANT, Vol. XXXI., p. 66, Nos, 2129-2133. 

Remoteness of limitation.] —See PERPETUITIES, 
Vol. XXXVII., pp. 55 et seq. 


SUB-SECT. 2.—CREATION. 
A. Abeyance of Freehold. 


eee, now, Law of Property Act, 1925 (c. 20), 
8. 

149. Necessity for prior particular estate of free- 
hold.|—-CUNNINGHAM v. Moopy, No. 494, post. 

450. .J]—Under a devise to the heirs male 
of the body of one who takes an estate for fifty 
years, if he so long lived under the same will, 
though the estate is only limited over in default 
of his issue, the ancestor does not take an estate 
tail. Such devise if it has no freehold to support 
it is void as a remainder.—GOODRIGHT v. CORNISH 
(1694), 1 Ld. Raym. 3; Holt, K. B. 227; Comb. 
254; 4 Mod. Rep. 255; 12 eee Rep. 52; 1 Salk. 
226; Skin. 408; 91 E. R. 8 
‘Annotations :—Consd. Gore re , (1733), Kel. W. 

Refd. Scattergood v. Bdge (1699), 12 Mod. Rep. 278. 

451. .]—Where there is no devise antece- 
dent, the first son of the wife cannot take by 
way of remainder.—RIGHT v. HAMMOND (1721), 
1 Com. 232; 1 Stra. 427; 2 Eq. Cas. Abr. 311; 
92 E. R. 1049 ; sub nom. WRIGHT v. HAMMOND, 
2 Eq. Cas. Abr. "338 ; 11 Mod. Rep. 345. 

452. Exception to rule—Grant to charity.] 
—PLATE v. St. JOHN’S COLLEGE CAMBRIDGE 
(MasTERS & FELLOWS) (1638), Duke, 77. 

Annotation :—Reld. A.-G. v. Skinner Co. (1827), 2 Russ. 407. 

453. Limitation must not be in futuro.| — 
Buttock v. BurpETr (1568), 3 Dyer, 28la; 
1 And. 11; Ben. 148; Moore, K. B. 81; 

E. R. 680. 
Annotations :—Apld. a BS for. (Bp.)" 90a) 


Needler v. Winch 
Btukeley v. Butler ks - 168; Jones = Cherney 
K. ones d. Henry 


a 
is ty Freem. B86 i 3° Hancoc 
G18), fs 4 tas 145, Menta’ Heyward’s Case (1595), 2 


454. ile —A feoffment to A. habendum 
after the death of the feoffor in tail with livery 
sec for. charte is void.—Hoaa v. Cross (1591), 
Cro. Eliz. 254; 78 E. R. 510. 





254. 








Ch. Boe 
(1614), Hob. 220 


Annotations —Consd. Jerman v. hee aa” Skin. 528 ; 
Boddington v. Robinson ero J Exch, 270. 
Refd. Buckler’s Case, Buo tracts C50 


97), 2 Co. Rep. 

65a; Sympson v. Sothern (i6i 15), Cro aoc. 376. 
455. 2 age estate of feocholde cannot com- 
mence in futuro, but a lease for years may. — 





oe of tenant be eee consent 
know 


person, holding eversioner.}-—Held : 
the tenant by. any act oO the tenant without the 
1 possession. knowl landlord 


or sanction of the 0 
could only affect interest as tenant, 
& could not aioe the reversioner 

—DIXON vv. CRoes (1884), 40. RB. 
465.——OAN. 


BOWYER (1862), 


Part II,—Esratres AND Inrerests 1n Reaz Estates. 


BARWICK’S OasE (1598), 5 Co. Re 


BH. R. 199; sub nom. BeRwickes 
K. B. 393. : 


A  pommiag K. 1695 
emp ( ) Snag. 


77. "Brabagon 1666 ),.O 
Savill * Hetil Tie 2 Ch DT ete v. Whiteb: 
oocke ig on Saviour "Southwark 


. 98 b; T7 
ASE, Moore, 


a ba ey . 


ure rvardon Case (i6i ‘), 10 Co. Rep Corn 
oe 1648), Ale Holland ene 130s), 
gbrids. is ¢, Cheat (Bp. ) (1608), 1 Ld. 


Peek Lees’ (1777), 2 Cowp 
456. J—A. tenant for life, the remaintier 

in fee to B. Tee Oe tee one oe S., 

afterwards granted the lands to C., habendum 

from Midsummer following for life; the lessee 
for years attorned; & after the expiration of 

the term C. entered, & made a lease at will to D., 

to whom A. levied a fine come ceo, etc. :—Held: 

the grant to OC. was void, for the law will make 
construction upon the whole grant, & an estate 
of freehold cannot commence in fuiuro.—BUCK- 

LER’S OASH, BUCKLER v. HARRIS (1597), 2 Co. Rep. 

55 a; 2 And. 28; Cro. Eliz. 585; Moore, K. 

423; 76 E.R. 537. 

An 164 Cro. C 546. 
one adington v, Robinson (876), by 10 Exch. 
270. Refd. Butler v. Fincher (1614) do 2 Teast. 302 ; 
Blunden v. Baugh noah MP Car. 302; Symonds v, 
Cudmore Saat Holt B. 666; Jerman v. Orchard 
(16 ott Skin. 528: Savill v. Bethel, eee) 2 a 523. 
() Gresnwood o ey (162 Cro. . 563; Hunt 

v. Burne (1702), 1 Com, 124; za h d. ot aag Park- 

facets ae), Andr. 315; Doe d. Brune v. Martyn (1828), 





457. i —-The grant of a remainder or 
reversion to commence in fuluro, is not good.— 
SwYFt v. EYRES (1640), Cro. Car. 546; March, 31; 
79 E. R. 10703; sub nom. LITCHFIELD (VICARS 
CHORAL) v. AYRES, W. Jo. 43865. 


td. R. v. Rochester (Bp.) & Clark (1675), 


p. 1; Roe d. Conolly v. Vernon aes & Kast, 


61; Doe d. Beach v. Jersey (1818), 1 B. & 
458. .}—OsMERE v. SHEAFE (1694), Carth. 
807; 2 Lut. 1205; 90 E. R. 78; sub nom. OSMAN 
v. SHEAFE, 3 Lev. 370. 
pp hicorerin :-—~Consd. Roe d. Wilkinson v. Trantmer (1758), 
2 Keny. 239. Refd. Doe d. Milburn ». Salkeld (1808). 
Willes, 673; Roe d. Berkeley v. York Garr : 1805 
6 Hast, 86. Mentd. Stedman v. Bates i Ld. 
Raym. 64; Decharms v. Horwood (1834), 4 Moo. % 8. 400. 
459. ———.]—-A. in consideration of natural love 
& of £100 by deeds of lease & release, granted 
released & confirmed certain premises, after his 
own death, to his brother B. in tail, remainder 
to ©., the son of another brother of "A. .» in fee; 
& he covenanted & granted that the premises 
should after his death, be held by B. & the heirs 
of his body, or-by C. & his heirs, according to the 
true intent of the deed :—Held: the deed could 
not operate as a release, because it attempted to 
convey a freehold in futuro, but it was good as a 
covenant to stand ue —Roxk d. WILKINSON v. 





TRANMARR (1758), 2 Wils. 75; Willes. 682 ; 
2 Keny, 239; 125 EH. R. 1888. wusttingham gn 
notations :—. Doe d. Dyk t 
a Taunt. 20; a fe d. — ine es Prince 1851), 20 abe, 
Cc. P. 223. - Roe @d pana i; ork core 
505), Oy 6 ear 86; Doe d. Fy phen cag ti Ay A el Me 
608 Monype nny v ike sie e 
& J. 572; bavillv fothell, ot gee Gh 288 Johnston 
Foreign Paten 
Johnstonia E Sgt ion 


» Ge io Er Con, [1904] 
2 Ch. 234. Monte td. ED 8, 5; Phillim, 11, n.; 


: ; Gale v. 
Solty . Forbes (1820 a) f ord 1851) 20 


ll 1845) 
Boel | a Shore (1862), 11 11 W.R. 14 ; Ro pbins 
. Evans aah 865), 8H. & OC. 410; Financia 

Holmes & Pritehard, etc. , (1867), 36 L, J. Ch. 6053 





SieBot v. Davis 1868), L : El 
, 40 L. J. dG. P. 109; 
Mie AoW ae hin any is ai), 993; Gunnestad v. 
Price, Fulimore . ait (1875), L. R. 10 Exch. 65. ‘i: 
460. 1—A lease for lives to begin from the 
day of the date thereof & seisin de vered after- 
wards is good, & shall not be said to convey a 
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freehold to commence in fuluro.—FREEMAN 4d. 
VERNON v. WEST (1763), 2 Wils. 165; 95 E. R. 


745. 
Annotations :-— Roe d. a v. Rashleigh (1819), 
BR. & Ald. reanld, Jo Roe d. Brune v. Pride ue qd eta 


10 East, 158. 
461. ———.]—-A_ deed contained a power of 
attorney to H. B. to deliver seisin of the premises 


according to the form & effect of the deed :— 
Held: it was not necessary for the attorney to 
make livery on the day of the date of the deed 
but his power was well executed afterwards.— 
ROE d. HEALE v. RASHLEIGH (1819), 8 B. & Ald. 
156; 106 EB. R. 620. 

462. -]—A freehold estate was conveyed 
by a vendor unto & to the use of the purchaser in 
fee simple, except & reserving unto the vendor 
& piece of land not less than 40 feet in width 
commencing at the point. A marked on the plan 
to the conveyance & terminating at the nearest 
road to be made by the purchaser or his assignee 
on the estate so as to give access to such road from 
other lands of the vendor. The exact position 
of the piece of land so excepted was not in any 
way defined either by boundaries or colour so as 
to distinguish it from the rene of the land described 
in the conveyance & Sn Subsequently the 
purchaser, who had bought me estate for building 
purposes, prepared a road plan showing a strip 
of land 40 feet in width as the site for a road ex- 
tending from the point A. on the plan to the con- 
veyance to an intended road, also shown on the 
road plan & afterwards completed, & which was 
the nearest road to the point A. This was said 
to operate as an election by the purchaser defining 
the 40 feet piece and so making the uncertain 
exception certain :—Held: the 40 feet piece so 
said to have been defined had not been effectually 
excepted from the conveyance because the con- 
veyance operated at common law & not under 
the Statutes of Uses, so that the exception, bein 
in the nature of a limitation of an estate of freehol 
to commence in futuro was bad.—SAVILL BROTHERS 
LTD. v. BETHELL, [1902] 2 Ch. 628; 71 L. J. Ch. 
652; 87 L. T. 191; 50 W. R. 580, C. A. 


Anaotiions :—Refd. S. E. Fonds vo. Associated Portland 
Cement Manufacturers (1900), Ltd., [1910] 1 Ch. 12; 


Taylor v. British Legal Life Assce. (1925), 94 L. J. Ch. 284. 

463. Remainder must vest on termination of 
particular estate.]—(1) A remainder ought to take 
effect in possession when the particular estate 
ends. 

(2) On a 
estate,’”? nothi 





ant by tenant in tail “of all his 

remains in him. Tenant in 
tail, cannot convey an estate, which is not to take 
effect till after hi death.—CHOLMLEY’s CASE, 
CHOLMLEY v. HANMER (1597), 2 Co. Rep. 50 a; 
Moore, K. Ls A 76 BH. R. 527. 


to (2) ABs . Machell v, Clarke (1702), 2 
lith er v. ee © (1808) 
8 Co. iis. 380 32 a: Lampets Case (1612), re Rep. 46 b 
81; . Rep. 
ide rdiner 
, 1 Salk, 
‘les 327 3 
sggive Nightin- 
Ege n vw, 
9; eSoacis Resolutions jon Stat. 
»C.1 (1623), Hut. 61; Re taaed v. Blackman (1 623), 
aC. 


6 rockham’s (4028), Litt. 128; 

Neale v. Mackenzie (1836), 1 M. wet 
464, .]-— Remainder to the ‘Teht heirs of 
J. void, the particular estate determining in the 
life of J. Legal sense of the words to be taken: 
if the contr not plainly implied.—AUMBLE v. 
JONES (1709), 1 Salk. 238 ; 1 B. R. 2113; sub nom. 
CRUMBLE v. JONES, Willes, 167, n. ; " gud nom. 
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Sect. 1,—Remainder: Subdb-seci. 2, 


A., B., C.& Ds (a) te (b); oubeoe pa en 8.) . 


GnumeE v. JONES, 2 Eq. Cas. Abr. 300; 11 
Mod. Rep. 207. - , 
“eis an, iar alae TW {HRS 


14a), “Wie, 880; Teens re andirtige o. Goodridge 


B. Limitation in Defeasance of Prior Estate. 
465. Void.]—A. seised in fee let to B. for life, 
der to C. for life, provided, that if A. should 
have a rb which ehould live to the age of five 
 Aieape he estate limited to ©. should cease, & 
he land remain to that son in tail. The estate 
limited to the son is void; because limited on a 
condition which was to ” defeat the preceding 
remainder to C.—CoGan v. CoGan (1594), Cro. 


Bliz. 8360; 78 B. R. 608. 
Annotation :-— Refd. Blackman v. Fysh, {1892] 3 Ch. 209. 


C. Limitation after Fee Simple. 

466. Void.]——The law will not divest the fee 
out of him in the remainder, for that would be a 
wrong to him, which the law will never do, & 
two fees there cannot be by any means (Brown, 
J.).—-WILLION v. BERKLEY (1561), 1 Plowd. 228; 


75 BK. R. 339. 
Annotations :-—Reld. Alton nee Case Bee 98) 1 1 a Rep. 
26b; Anderson’s Case (1597 : 
e (1604), Cro. Tt a Fine CTH 


v. Lo 
7 Co. Rep. 3 
-G. v 


eslastica 
: ae ee Case D1'a : 
: The 1 noo's ie (1606 ap 8 5 Co. Rep. t 
"qd 608), 7 Co. Rep. 
te oe Hep. 182 93 Pe re ee 
e & Napper’s ee rae 1D), it 
j Sutton’s aide Case (1612), 1 10 Co p. 23 
amare se ea Rep. 63 a fain col 


Cam bridge Case (1615), 11 Co. Hop. 66 b: inchco 
Winchester ter (Bp. BLS), Hob. 165: R.v. Hampden (1 (163), 
8 State Tr. 826; Wiseman v Cot ton 


i R. v. London (Bp.) & Lancaster Ae 83), 7 show, ie 


~. Hornby (1695), 5 pores Rep. v. Woo 
an vee 1 Salk. 6; R.w. ats Breage (11 7, 1 any 
lferstan v. Lincoln, @ p.) & bere 163), 
ils. 174; Doe d. Hayn ce 10), 19 not ; 
36: Hollows , Berkeley (826), 6 6 B. b; 
(Bp. -) v Mbp stor (1856), 3 ae N. o 183; "A. “ee ©. 
v. Middleton 


onaldson (1842), 1 
(1856 ) oe De @ M. & 


467. -]——- LUDDINGTON v. Kime, No. 488, 


468. ——.]— Annuity in fee granted by K. 
out of Barbadoes duties, is not a rent, nor realty ; 
nor within statutes either of Frauds, nor De Donis, 
etc., but being settled on A. & heirs of her body, 
is a fee simple conditional at common law, the 
remainder over void in case of a common Mya 
& A. having had issue, may bar possibility of 
reverter. 

No remainder could be created of an ay estate 
not within the Statute De Donis, 1285 (c. 1), 
for before it was a possibility of reverter, out of 
which a remainder could not be, upon this notion, 
that being but a possibility it could not be 
grantable over; & if before the Statute De Donis, 
1285 (c. 1), a man had granted lands to another 
& the heirs of his body, i 6 said in default of such 
issue over to B. & his heirs, that grant over had 
been void, & on the having issue the condition 
had been performed, & the grantee himself might 


PART I. SECT. 7, SUB-SEGT. 2.—-B. grantor, + ge on 


G. 192 ; * Fustoimdes ¢. ’R. (1876), 





hn. Nabure Nir estate of IEE opal reverter, 
t teers to noting ae 
pene tet aien ig.on breach of After breach, w. 


condition, no estate is } 


pable of aa 
provide for "ipao facto torfeitare, the 
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have aliened so as to have pares 
of reverter (LORD Sarr reer 


Pe Soresces 


ms “i (1750), 2 Ver Sen. 170; 
a Ez p. .M. & G. 
Annotations :—Oonsd. Ex wryact b Gea}, § D 5 De os ie ite 


6), 2 Vos ‘et Pee: d. Chatta- 
Radbura v 


1841 
Oatsane roti Maree (1885), 30 $0 OL. D 36. 36. 


1 
uckeridge ie 
way es 1816 eae 
ee wr, Oe 48; pot WA a Tay 
D, Desultory Limitations. 
(a) Corporeal Hereditaments. 

469. Void.}—(1) A covenant to stand seised 
to the use of the covenant for life, with remainders 
over in tail, ee that if any of them in 
der in tail shall attempt to alien, the uses shall 
cease as to him as if + were dead, & the estate 
shall immediately be to such n to whom it 
would go if he were dead :—Held ;: this proviso 
was repugnant to the estate tail & void. 

(2) An attempt to suffer a common recovery by 
tenant in tail cannot be restrained. 

(3) An estate cannot cease at one time, Bist vs 


in existence at another time; nor can an 


at common law be made to cease as to one person, 
& go over to another. 

(4) A rent or common de novo may be granted 
in fee with fractions, but it is otherwise as to land. 
—CORBET’s Cask, CorRBET v. CoRBET (1600), 
1 Co. Rep. 88 b; Moore, K. B. 633; 2 And. 134; 


76 H. R. 187. 
Ae & 1) Fould. Chomiey ti gud Ga. ten 
° re m. *g . e e 
P ay 30.1, 486. Ref 


40a. Distd. Astley vr. Essex (1874), : 
Butler v. Baker (501), 3 p. ; Payne v. parker 


1662), O. wae 18; Luddington > Kime (1696), 
is Raym. 03 rhe gutotin pis, © Clonourry v. Fenton, 
cae h. 992. (3) Refd. e Godson 1868), 
8 De G. M. & G. fsa As to wee ie ARE Us oe o 
Cetra, sag est (16 


4 Mod. Rep, 275. 

a rs es neton'e Case (1613), 10 oy 
Rep, 35 Hest: 662), 0 . Bridg. 229 ; Good- 

right v. Posrester 7g oot tt 682) 


470. -] — For although a rent newly 
created, to which no man can have an ancient 
right may cease for a time, & revive again, yet 
land, which is of a more solid nature & to which 
another may have an ancient right, cannot so do. 
—THE PRINCE’S Cask (1606), 8 Co. Rep. 18 b; 
77 xB. R. 496, L. 

Annotations :—Retd. Thornby +. Fleetwood ita) St Stra, 


od Basset 9, Haast 744), 3 Atk. 2 
ales cw norte (1811), Wisht, 167 Clayton 
x -G, {1834}, 1 Coop. temp. Cott. Wendlsydaic (Peer: 
) Case (1856), 8 State Tr, N. , "479 emery 


inn (1869), 4 Ch. Bi ; Buckhurst (Peerage) 
Gro. its. 488 ar AR @. Packinas ( (1596), 


ilson 
o. Wiucheatar ‘(B -) (1814) sesh 








; ies) 43.820), Palm. Q Hu 
Player ( (166 3° ; R.v. London (Bp.) 1694), 1 
corning the Saya Rep. 40 LOMA 
Hotinden ia) ny "29 outh 
Gorpn, | 175), oy Ben itiar Taylor ara 4 
v. beans nol the fist 160 
ca ‘ i, Jeni 843), 6 how Me We 84 an 
] s , 8 
Holm Gsin a 2 Ex. D. 328; %. 6 ine. ©. ma Corpn: 
(i884), 9 App. Cas, 927. 
471. j-—St. Ka ’s HospPrITraL Casp 
(1671), 1 Vent. 149 ; 86 BH. R. 102; eub nom. 


ATKINS wv, MOUNTAGUB, 1 Cas. in Ch. 2143 sub 
nom. POCOCKE v. ounTaguy, = 2 Keb. 808. 


Annotat :—Reid. Owen v. Saun dors (1696), 1 Ld. Ra 
Stainer v. Droftwich urgesses (1694), 1 
e. Lincoln (Bp.), [1892] “A. O. 644. 


472. ——.] — (LORD) v. ATKYNS 


UNKER 
(1681), Skin. 14; T. Jo. 176; 90 H. R. 1, 8. 
Annotation :—Reté. R.. v. Harris (1698), 1 Salk. 260. 


t oe ett oe ote ’ 
Hore, Before broach pied apelin rev ‘gg gre't phd 
there fe nothing le ee 


‘deed. doe not 


BPN. 
(1903), 10 B. %. R. $1.—6, 
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- ee Incorporeal Hereditaments. 
7 er valid— Creation de novo.j— 
ae rad 8 Cash, CORBET v. Corser, No. 469, ante. 


4. ens omnes | semen 9 
i70. cats. ]—TsEe Princn’s Casy, No. | 


Ee 
5. me) 


—.] KINS v, MOUNTAGUE 

(1671), 1 Cas.in Ch.214; 22 B. R. 768; eub nom. 

St. KaTHARINE’s Hosprrat Case, 1 Vent. 140; 

= Laegied aon v. pra pcbabeg al 2 Keb. 808; 
eequen 8, nom. DROUNEKER 

v. ATK YNS (1681), ‘Skin, 14. eit 


Annotations :—Refd. Owen v. 
168. Mentd. Stainer v. ¥; Banners ed (1895 


. 981; Re. sik 260 ; 
Lincoln (Bp.), 1803] A. Gea” | Se 380% Ree 
476. ——- ——.] A rent de novo may be 
granted to commence in futuro, or may be granted 
in fee with fractions, or to commence upon any 
contingency; because it is a creature of the 
grantor, who may mould it in what form he pleases 
(Hort, C.J.).—R. v. Kempe (1695), 1 Ld. Raym. 
ri te rer ie ay Cont Ao Holt, K. B. 419; 
od. Rep. ; - Rep. 77; 2 Salk 
465; Skin. 580; 81E.R.929. 


1 Ld, Ra 


Annotations -—. ». Gledstanes v. Sandwich (1842) 
Man. & G. 995. Mentd. R. v. Blunt (1 . of 
R. v. Pasmore (1789), 3 Term Rep. 1438) spp 








477. -] — Remainder may be of ~ 
rent de novo.—WEEKS v. PeEacH (1701), 2 Salk. 
577; 2 Lut. 1218; 91 BH. R. 486. 


Annotaticns :-—Consd, Turner v. Turner (1783), 1 Bro. C. C. 


315. : . St. : 
oA ye. Lhe v. St. Paul’s (Dean & Chapter) 
478. —— Grant of existing hereditament.]— 
ATKINS v. MOUNTAGUB (1671), 1 Cas. in Ch. 214; 
22 H.R. 768 ; sub nom. St. KATHARINE’S HOSPITAL 
Cask, 1 Vent. 149; sub nom. Pocockn v. MouNTA- 
GUE, 2 Keb. 808 ; subsequent proceedings, sub nom. 
EROU NEE copys TET ES (1681), Skin, 14, 
AONB i-—, ° . 
158. Mentd. Stainer ». Droitwich Gincuee ae 
s Read v. 


Salk. 281; R. v. Harris (1698), 1 Salk. 260; 
Lincoln (Bp.), [1892] A. ath ib 


SUB-SECT. 3.—VESTED REMAINDERS. 
See, now, Law of Property Act, 1925 (c. 20), 


8. 1. 

479. Distinguished from contingent remainders. | 
——Whether the estate to the trustees was a vested 
or contingent estate, appeared to us the great 
difficulty in the case... the definition of a 
contingent remainder .. . that a remainder was 
contingent when it was uncertain whether. it 
would take effect or not, is by no means the legal 
notion of a contingent remainder; it is not the 
uncertainty of taking effect in possession that 
makes it contingent... the trustees are in 
being & capable of taking. The estate does not 
depend upon any contingency collateral to the 
continuance of the particular estate; we there- 
fore are of opinion that ...a good estate of 
freehold vested in the trustees (WILLEs, O. J. 
Pp v. Smith d. Dormer (1742), Willes 
827; 6 Bro. Parl. Cas. 351; 125 BH. R. 1197; 
sub nom. SmirH d. DormMER v. PACKHURST, 3 
Atk. 185, H. L.; affg. S. C. sub nom. Smits d. 
DoRMER v. PARKHOUSE (1740), 7 Mod. Rep. 366. 
Annotations :—Apld, Doo d. Jones v. Jones (1823), 1 B. & C. 


988. Refd, Garth v. Cotton (1753), 1 Ves. Sen. 546; 
Colm Ore OMI HA Est, OF 9 166. Menta Pomtrot 
e, Windsor a7 e Ves. Sen. 472: Doe d. Atkyns v. 
Hons OTT) Fae 689; D e ibd gd airs 

e H 2 ormer v. Parkhurst 
ett) 18 Bast, 48) ; Chohnondeley v,, Clinton (1820), 

BO. e F v, Barclay ~"""" "7 * 7% 

OC, P. 381; Doe d. Henrr o. 


987; Pannell v. Mill | 
(1848), 11 Q. B. 852. 
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480. What amounts to vested remainder — 
Remainder in fee expectant on estate tail.|— 
Bow1zEs’s Oasz, No. 117, ante. 

481, ——— ~——.]—- A. makes a feoffment to 
the use of himself for life, remainder to the use 
of B. for life, remainder to the use of the first 
son begotten of the body of B. that should have 
heirs male of his body, & to his heirs in perpetuum ; 
& in default of such issue of his body, to the use 
of the first daughter of B. which should have 
issue begotten of her body; & in default of such 
issue, remainder to the right heirs of B. The 
limitation to the first son gives such first son only 
an estate tail; & therefore the subsequent 
remainder to the right heirs of B. became vested 
in him.—BorETON v. NICHOLLS (1632), Cro. Car. 
3683; 79H. R. 917; sub nom. BuRTON v. NICHOLLS 
& Smirs, Litt. 159; sub nom. Brcx’s CASE, 
Litt. 258, 344. 

notations :—Distd. Luddington ». Kime (1697), 1 Ld. 

Raym. 203. Conad. Idle v. Cooke (1705), 2 Ld, Raym. 

1144; D . Winter v. Perratt (1826), 5 B. & C. 48. 
Refd. Petty v. Goddard (1662), O. Bridg. 35; Tapner v. 
Merlott (1739), Willes, 177. Mentd. Fisher v. Wigg (1699), 
1 Ld, Raym. 622; Scattergood v. Edge (1699), 12 Mod. 
Rep. 278; Gould ». Kemp 1834), 2 My. & K. 304. 

482. ——- Remainder expectant on term of 
years—lIf grantee of term 50 long live. —NAPPER 


oe d 


v, SANDERS (1632), Hut. 118; 123 EB. KR. 1142. 
Annotations :-—Consd. Petty v. Goddard (1662), O. Bridg. 
22 Distd. Luddington v. Kime (1696), 1 Ld. ym. 203. 
- Lethieullier ». Tracy (1754), 3 Atk. 774. Refd. 
Blunket v. Holmes (1661), 1 Keb. 119; Mortimer v. 
Hartley (1847), 11 Jur. 582. 
483. ———.]—If a feoffment be made 








to the use of A. for ninety-nine years if he shall 
so long live, & after his death to the use of B. in 
fee, this shall not be contingent, but it shall be 
presumed that his life will not exceed ninety-nine 
years, but otherwise it would have been if it had 
been made but for twenty-one years (HALE, O.J.). 


Annotati 7 oe Doe d. Brune v. Ma (1828), 8 
3 & C. 497. Apld. Doe d. Christmas v. Oliver (1839), 
10 B. & G. 181 Edwards (1 


: : . Vick v. 5), 2 a 
ot dt) star: went oa Nd (A848) 1 iy ew a4 
re | 3 urgeon v. ngoe . ° e ; 
Rowbotham v. Wilson (1857), 27 L. J. Q. B. 61. 
.|— BEVERLEY v. BEVERLEY 


484, —— i 
(1689), 2 Vern. 181; 23 EK. R. 692. 

485, ——- ———- ———.]—TPARKHURST v. SMITH 
d. Dormer, No. 479, ante. 

486, —-— Remainder expectant on contingent 
remainder in tail.|/—A devises lands in trust to 
pay one-third of the rents to his wife in satisfaction 
of dower, until his son then two years old attains 
twenty-one. The wife receives a third of the 
rent from the trustees, & dies, & afterwards the 
son dies during his infancy. The administrator of 
the wife shall have her third of the rents till such 
time as the son might have attained twenty-one. 
—Coates v. NEEDHAM (1690), 2 Vern. 65; 23 
EB. R. 651, L. O.; ‘subs t proceedings, sub nom. 
Lever v. NEEDHAM, 2 Vern. 138. 
set CY vena -—Refd. Roe d. Buxton v. Dunt (1767), 2 Wils. 

487. ———.]|—DOE d. BRUNE v. MARTYN, 
arr 849, post. 











emainder in fee expectant on con- 
tingent remainder in fee.]—(1) No estate limited 
after a contingent limitation in fee, tan be vested, 

(2) An eatate may be limited to several persons 
in fee upon concurrent contingencies. 

(3) The destruction of the particular estate 
cnaden? (y the contingent remainders which depend 
upon it. 

Pa) A recovery suffered by the particular tenant 


wivea him a good right against any person who 
' > ALK T rrnnreo. 
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Sect. 7.—Remainders and reversions: Sub-sects, 8 | & then upon the husband of O. then living for life, 
if ereafter to the 


& 4, A. & B. (a).} 


1081; sub nom. LopDINGTON v. Krum, 1 Salk. 

224; 8 Lev. 481; sub nom. LODINGTON v. KIME, 

1 Eq. Cas. Abr. 188; eub nom. DODDINGTON v. 

Kymp, 3 Salk. 300. 

Annotations :—As to (1 Apid. Walpole v. Conway (1740), 
Barn, Ch. 153; Doe i) inter v. pole te (1833), 10 ay S 
198, . Doe d. Herbert v. salts 1824), 2 B. & C. 926. 
As to (2) . Jones v. Legg (174 » 9 Mod. Rep. 461. 
Oonsd. Southby ». 5), 2 Ves. Sen. 610. 

. Crump v. a $62. Refd. 
Walpole ». mnway (1740), s Salkeld v. 
Vernon (1758), 1 Eden, 64; der v. Wood (1855), 1 
K. & J. 644. 4a to (3) Apld, Denn v. Puckey (1793), 5 

Term Rep. 299. . Doe d. Bean v. Halle ree. 8 

Term Rep. 6. Refd. Smith v. Camelford (17 5) 2 Ves. 

698. .4s to (4) Folld. Doe d. Brown v. Holme (1771), 2 

Wm. BI. 777. Apld. Doe d. Davy v. Burnsall (1794), 6 

Term Rep. 30; Doe d. Gilman »v. rent! (1 a). 


Generally, . Backhouse v. Wells (1713), Fortes. Rep. 
183; Exel v. Wallace (1751), 2 Ves. Sen. 318; Doe d. 
Compberbach v. Perryn (1789), 8 Term Rep. 484 ; Bayley v. 
Mores (1799), 4 Ves. 788. Mentd. Bamfield 


eld v. Popham 
(1702), 1 P. Wms. 54; Darbison ». Beaumont (1713), 
rtes. Re p. 


Fortes. . 18; Ta 

402; Pap jon v. Voice (1728) 

Weigh g 28), 8 Mod. Rep. 382; Gower ». Grosvenor 

(1738), . Rep. 250; Ginger v. White (1743), Willes, 
48; Goodtitle d. Cross v. Wodhull (1745), Willes, 592 ; 

King »v. Burchell (1759), 1 Eden, 424; Thellusson v. 

Woodford (1805), 11 Vos. 112; Rowlitt v. Orlebar (1815), 

1 Marsh. 452; Doe Is &. Hopkinson (1843), 5 Q. B. 

223; Sturge v. Sturge (1849), 12 Beav. 229. 

489. .]—No remainder limited after 

a limitation in fee can be vested (LORD Harp- 
WICKE, C.).— WALPOLE v. CONWAY (LORD) (1740), 
Barn. Ch. 153; 27 EB. R. 593, L. C. 
Annotations -—. Doe d. Willis ». Martin (1790), 4 Term 
Rep. 39; Doe d. Tanner v, Dorvell (1794), 5 Term Rep. 
518; Smith o. Camelford (1795), 2. Ves. 698; Phipps v. 
Ackers (1842), 9 Cl. & Fin. 583. Mentd. Cunningham ». 

Moody (1748), 1 Ves. Sen. 174; Kirkham ». Smith (1749), 

Ves. Sen. 258; Tolzon v. Collins (1799), 4 Ves. 483; 

Donglas v. Willes (1849), 7 Hare, 318. 

490. Remainder of whole of estate—After 
remainder of part.|—Under a feoffment to the use 
of A. for life, remainder as to part of the estate to 
the use of B. for life, & after their deaths to the 
use of ©. C. shall take immediately upon the 
death of A. so much of the estate as is not incluurw 
under the limitation to B. notwithstanding B. 
may be then living.—TREVIV4N v. TOOKER (1699), 
1 Ld. Raym. 495; 91 EB. BR. 12380. 

491. ——— Remainder taking effect on cesser of 
prior limitations.]|—-BapDGERv. Luoyn, No. 446, ante. 

492. ——— Remainder to class.]— A. a grand- 
father after the marriage of his son B. who had two 
children then living, by deed conveyed lands to 
trustees to the use of himself for life, remainder to 
B. for life ; remainder to trustees, etc., remainder 
to the use of such child or children of B. & in such 
shares, etc., as B. should appoint, & in default 
of such appointment, to the use of all & every the 
children of B. & the heirs of their several & 

tive bodies as tenants in common, but if 
only one such child, to the use of such only child 
& the heirs of his or her body: remainder to the 
right heirs of A. in fee. Then A. conveyed the 
reversion in fee to O. Afterwards B. had other 
children, & died without appointing :—Held: 
B.’s children took vested interests as tenants in 
tail, & on the death of each child without issue, his 
share fell into the reversion conveyed to C.— 
Dor d. TANNER v, DORVELL (1794), 5 Term Rep. 
ia 101 E.R. tae gee 

nnotations —, tt vo. W 

Tie mee eee cas ats gE 

Prank (1816), 8 M. & 8. 25; Doe d. Long v. Prigg (1828), 

. & O, 231, 

493. Vested remainder in copyhoids—Successive 
life estates in remainder.]—A settlor settled certain 
ecanvhald premises upon her daughter 0. for life, 











he should survive her, & th r to use 
of the oldest son of O. who should be living at the 
time of the decease of the survivor of C. & her 
husband for life, & after the deceage of such eldest 
gon to the use of the next eldest son who should 
be living at the time of the decease of the son 80 
dying, & so from & after the decease of any son of 
C. to whom the premises should come as aforesaid 
to the use of such son of O. as should be next in 
seniority to the son so dying & should be living at 
the decease of the son so dying, with remainders 
over :—Held: under the settlement the sons of 
©. took successive vested estates for life & not 
contingent life estates, & accordingl the limita- 
tions to such children were valid.— Re BARBRE’S 
SETTLEMENT (1916), 85 L. J. Ch. 688; 115 L. T. 
204. 

Sage CorpyrHoxps, Vol. XIII., pp. 69, 70, 
Nos. 8 84. 

494. Vested remainder subject to power of 
appointment.|—-Money by marriage arts. to be laid 
out in land, to uses of husband & wife for life, then 
to the children, as they should appoint in default 
of appointment equally ;' if but one, to that one 
in sail reversion (6 husband infee. One daughter: 
the trustee pays it to her & her husband ; she not 
being sui juris, not se arately examined : the 
payment not sufficient make it considered as 
money, & sister of the half blood may claim the 
reversion in fee from the father ; but the husband 
of the other sister, who was tenant in tail, will be 
tenant by curtesy. The power of appointment 
puts not the inheritance in abeyance. | 

It is certain, that where no person is seen or 
known, in whom the inheritance can vest, it may 
be in abeyance: ... but the freehold cannot, 
because there must be a tenant to the praecipe 
always. ... 

The only effect [of the power of & pointment) is, 
that the fee which was vested, was thereby subject 
to be divested, if the whole was appointed (LorD 
HARDWICEE, C.).—CUNNINGHAM v. Moopy (1748), 


1 Ves. Sen. 174 5 27 E. R. 965. 


a Tina d. Willis 9 “77 tA. 4 


HOS a. Holford v, Otway (1796), 1 B08, 0 © 

Cy 0. r] eWViw mee -~ 
maarews i Hutton (1804 3 How: & P. Sts i, Phipps v. 
Ackers (1842), 9 Cl. & . 583. Mentd. Pulteney v. 
Darlington 1 eo Bro. ©. C. 223; Standering v. Hall 
(1879), 11 Ch. D. ; 
e -——See, further, POWERS, Vol. XXXVII., 


pp. aii aie, Nos. 750-764. 





SuB-sEcT. 4.—CONTINGENT REMAINDERS. 
A. In General. 
See, now, Law of Property Act, 1925 (c. 20), 
ss. 20 (1), (3), 89, ached. I, Part. I. 
495. Classification of ae werige — ROBERTS 
v. RoBERTS (1613), 2 Bulst. 128; 80 BE. R. 1002. 
Annotation :— te v, Amherst (1662), T. Raym. 83. 
496. Remainder in favour of class—Immediate 
“t= staan @uat nanable of taking—Subsequent 


vw con — 


other had & CApACity vo usac- .....-—. 
TEMPLE (1699), Comb. 467; 90 BH. R. 5965. 
Contingent remainders in wills.|—See WILzs. 
nt estates in copyholds.)—See Oory- 
ol. XIII, pp. 70, 7 9 Nos. 885-892. 
infringing ruil 


HOLDS 
sine estates —— vi, 


6 
ties.|-—See rrms, Vol. 


tg 94 ef eeg. 


Part II.—Estrates anp INTERESTS IN Reay Estate. 705 


B. The Rule in Shelley’s Case. 344; Wright 1 Pearson (1758), Amb. 358; Austen < 
InG Taylor (1759), 1 361; Curtis v. Price (1805), 1 
(a) In General. Bae 89 ; Lyon ». “Mitchell (ig (1316), 1 Madd. 467 | : Doo a. 
v. ry e 
See, now, Law of Property Act, 1925 (c. 20), fags B38), 2 Nev. eM ee boy Fee a'S | 
s. 181. (i830), Gr. 1118; Lees v. Mosley (1838), BL. ei: 
497. Statement of rule.|—(1) A surviving joint- | $229: if jy Dumaday v, Hughes (1887), 4 Scott, 209 ; 


L. d. 
tenant is not entitled to rent reserved on a lease Nicholson v. Welford (1840), "13, 12 Ad. & El. 61; Holloway 


by his companion; nor the reversi Shoe oe 
oner to rent n ), 6 Jur. 923; Harrison ». Harrison (1844) 
7 Man. & 938; Doe d. Cannon v, Rucastle (1849), 8 
reserved eae under-lease by tenant for life, C. B. 878; Toller v Attwood (1850), 15 Q. B. 920; Holl: 
previous to his surrender, though, in both cases, day v. Overton (1852), 15 Beav. 480 ast v. iwytord 
the lease continues. (1853), 4 H. L. Cas. 517; Voller v. Carter (1854), 24 L. J. 


(2) In the creation of uses, as well as in wills, iepate frrustse Ee 3 Nemnon (sed) 3 5 De G, M. & G. 
the intention of the parties is chiefly to be regarded. 188 ; Coape v. Arnold, A Arnold v. Coape ( (1855), 4 De G. M. 
(3) Rule, that where the ancestor takes an estate & G. 574; Crofts v. Middleton (1856), 25 L. J. Ch. 513; 
of freehold, & tl Haddelsey v. Adams (1856), 22 Beav. 360": Gimson vv. 
in the same gift or conveyance an Downing (1857), 5 W. R. 767; Towns v. Wentworth (1858), 
eat “ limited, are mediately or immediately, : Mw ote g. o 526 7 Jordan 7. Pere (18 18 61), 8 iy oie 
O nis heirs, elther in fee or in tail, the heirs, are ence v, Spence oN. 
words of limitation of the estate & not words of Seymour 9. Vernon eee ae Benen & Wore 
McBean (1865), 6 New Rep 92" ; Phil llips v. SS a 
purchase. Secus, where the ancestor takes only a 1865), 13 ak 543: Re Et eat 8 Trusts (1866), L 


chattel in basal’ v. Bogels (1866), 14 W. ft. arb: 
terest, or the limitation is to the heir in Heailes oe v. Cartwright (18 aa . 2C. P. 511; Denman 


the singular number,—SHELLEY’ 8 CASE, WOLFE v. v. Jones (1867), 1 res v. Lioyd, (1868), 


a uneahs meee 1 Co. Rep. 93 ; Moore, K. B. 136; oe i Ha. 283) Beloloy eres 70) foe ae bh. App. 
er ackville West v. Holmesdale : ; 
99° : 1 And. 69; Jenk. 249; 76 E. R. 543: Brookman v. Smith (1871), 6 "Exe, 291: 
Cooper v. aa (1872), 41 L. . cn 296; Grior v. 
Annotations i—As to (1) Retd. Gough v. Howarde (1615), Grier (1872), L. R. 5 H. L. 688; ales ”. Bewsey (1877), 
3 Bulst. 121. As to (2) Consd. Bedford’s Case (1593), 37 L. T. 688; ‘Hampton »v. Holman (1877), 46 L. J. Ch. 
2 And. 197: Beck's le (1630), Litt. 344: Pibus v. 248: Comfort v. Brown (1878), 10 Ch. D. 8% Marehall 
Mitford (1674), 1 Vent. 372. Refd. Bingham’s Case, v. Gingell te?) 21 Ch. D, 790; Morgan », Thom 
Stroud d. Albert v. Horsey, (1600), 2 Co. Rep. 91a; Blam- (1882), 9 Q. D. 643; MecGibbon ». PA Dbott (1885), 
ford v. Blamford (1615), 3 Bulst. 98; Coultman v. Sen- 10 App. Cas. 053 ; Re Parry v. Daggs (1885), 31 Ch. D. 
house (1678), T. 105; Abbot v. Burton (1708), 11 130; Re Score, Tolman v. Score (1887), 57 I. T. 40; 
Mod. Rep. 181; Bewohane ve Sponcer (1748), 1 Ves. Sen. Milman ». Lane, [1901] 2 K. B. 745; Pelham Clinton ». 
142; Alpass v. Watkins (1800), 8 Term Rep. 516; Chol- Nowcastle, [1902] 1 Ch. 34; Re Nash, Gook Frederick, 


mondeley vv. nas (1820), 2 Jac. & W.1; Doed. Gallini [1909] 2 Ch. 450; Lightfoot v. Maybery, [1914] A. C. 782 ; 
v. Gallini (1833), 5 B. & Ad. 621; Monypenny v. ata] ke Elton, Elton v. Elton, [1917] 2 Ch. 413. Generally, 
(1847), 16 M. 3 W. 418; James v. Wynford (1852), 1 Consd. — Grutten v. Foxwell, Foxwell v. Van Grutten, 
Sm. & G. 40; Kavanagh v. Morland (1853), Kay, 16; [1897] A. ©. 658. Refd. Yong v. Radford (1613), Hob. 8 ; 
Kenworthy v. Ward (1853), 11 Hare, 196; Grimson v. Geary v. Bearcroft (1666), Cart. 57; Leigh v. Leigh (1691), 
Downing (1857), 4 Drew. 125; Holmes v. Prescott (1864), 2 Lut. 1539; Loddington v. Kimo reat 3 Lev. 431 ; 


11 L. T. 38; Cooper »v. Kynoch (1872), 41 L. J. Ch. 296; Seattergood °. edge (1699), 12 Mod. 278; Papillion 
Underhill v. Roden (1876), 4 J. Ch. 266 ; Re kirk 8x v. Voice es Kel. W. 27; Minshull °. Minshull (1737), 
Randall & East & West Indie Dock Go (1886), Fans 1 Atk. 4 fopkins v. Hopkins (1738), 1 Atk. 581; 
692. As to (3) Consd. Petty v. Goadart (e03}, 0. ‘Bridg. Néweomen: Y. Lborhegr rey rae a (1741), Amb. a 
35; Pibus v. epee (1674), 1 Vent. 372 agshaw v. Hawkins v. Kemp (1803), 3 East, 410; Heneage 
Spencer (1748), 1 Vea. Sen. 142; : Goodtitle d. Sweet »v. Andover (1822), 10 srlee, 230; Doc v. Perratt (1826), 
Herring (1801), 1 Mast, 264. Apld Doe d. aq teeey v. 5 B. & C. Scarborough ». Doe d. Savile (1836), 3 
Colyear 1808), a ast, 548. Consd. Doe d. Joner v. Ad. & El. 807 ; Jackson v. Noble (1838), 2 2 Jur. 251; 
Jones (1823), 1 B. & C. 238; Harvey v. vowel sa togt Monypeuny v. Dering ee 7 are, 568 ; Woodhouse v. 
7 Hare, 231. Distd. Parker v. Clark (1855), 3 Herrick pe 1k 2; Herrick v. Franklin 
161. Consd. Grimson »v. Downing ae 4 Dew. 05: ; attr 6 Eq. 593; Minton v. Kirwood (1868), 37 
Lewis v. Hopkins eat), 6 R. Apld. Roddy »v. 806; Re Simcoe, Vowler-Simcoo v. Vowler, [1913] 
Fitzgerald (1858), L. Coe a3 2 Fohnoe v. Ruther- 7 one 552. Mentd. ae Case (1606), 6 Co. Rep. 63 ; 
ord OBE). & L. T. 64a | Mills ». Seward See 1 John. Lillingston’s Case (1607), 7 Co. ep. 38a; Butler v. 
He 7 Distd. Thorpe ». THOT 1862),1 BH. & C. 3 Fincher (1615), 2 Bulst. 302; Dymmock’s Case (1616), 
Apid. Gronvescr Simpeon (1864), 33 L. J. Ch. 641; Puller Cro. Jac. 408; Egerton’s Case (1619), ae Jac, ie A 
. Chamier (1866), lu. R. 2 Haq. iso's Re White & Hindle’s Hemning v. Brabason (1660), O. Bridg. 1; Harriso 


Contract 1877), 7 Ch. D. 201. Gonsd. Smith v. uteher Bowden (1661), 1 Sid. 29; Harwood »v. Phillips (1663), 
(1878), io Ch. 1». 113. Expld. Bowen». Lewis (1884), 9 O. Bridg. 464 ; Ellis v. Jackson (1664), 1 Sid. 220; Mars 


yp. Cas. 890. Apld. Richardson ». Harrison (1885 v. Lee (1670), 2 Vent. 337; Withers v. Harris (1702), 2 
PE 3 D. 85. cae Pedder v. Hunt (1887), 18 he Y Ld. Raym. 806; Woodward’s Case (1702), 7 Mod. HKep. 
565. ‘Apia. Re Bird & Barnard’s Contract (1888), 59 2;° Anon, (1703), 6 Mod. Rep. 86; Falmouth ». Strode 
L. T. 166. Expld. Evans v. Evans, [1892] 2 Ch. 173. (1707), 11. Mod.’ Rep. 136; Dawes v. Ferrars (1722), 
Apld. Re Barrett (1894), 39 Sol. Jo. 9; Foxwell v. Van ares Ch. 589; Fuller v. Johnson (1735), Lee temp. Hard. 
Grutten (1900), 82 L. 272: Re Watson & Morrison's 58; Chauncey v. Needham (1737), Andr. 53; Witham v. 


t, W. taon ¥. Kort 1900), 44 Sol. Jo. 529; Re Le s (1744), 1 Wils. 48; Vaughan d. Atkins v. Atkins 
ote Will, [1901] 1 Oh. 720. OConsd. Re Buckton, (1771), 5 Burr. 2764 ; Tewkesbury C Corpn. v. Diston Nee 


Buckton v. Buckton 1907) 2 Ch. 406; Re Davison’s 2 Smith, K. B. 508; Edwards v. R. (1854 ap 9 aoe ae 
poate Cattermole Davison v. Munby, [1913] 2 Ch. 498 : Chamberlayne ». Chamberlayne, (1 858), Q. 

Ite Lawrence, Lawrence v. Lawrence, [1915] 1 Ch. 129. 187; Wright v. Mills (1859), 4 H. & N. 488 ; Daven ort 
Apld. Silcocks v. Silcocks, [1916} Ch. 161. Consd. v. Davenport ned ee 1 Hem. & M. 775; Snell v. Finch 
Re Hobbs, Hobbs v. Hobbs, [1917] 1 Gh. 569; Re Hussey (1863), 13 C. 651; Clarke v. Clemmans, Selway 


& Green’s Contras’ ee Huey hot v. Sim mper, 1921) pigny (1869) 5 ee O OB L. J. 7 cae ee by oe Ati (18t3), 

1924) cn. a Re Hack, Beadman se Beadman, be L 3 88; Clarke ». Bradiaven (1881), 46 L. 49 
Reld. Lincoln Coll Case (1595), Studd v; Gook (1883), 8 App. Cas. 577; Re ‘Alleop & Joy's 

[1925] Ch. 633. ege’s Case ( » OF EEO ta aaa. 

3 Co. Rep. we iy ; Staffond’s Cai Case ce ene? sn eal 18 a Contract (1 ), 

Counden v. Clerke Ws ; Portington’s ar 498. .|—Grant by a man to A., remainder 

Cat 230 oO eae. “ade Tes On Brie 1812 - | to his own heirs male; his heirs male take by 

Payne v. Barker eet Mig 18 5 epayies v. Kompo | descent.—Witis ». Pater (1770), 2 Wm. BI. 

4), ; yous tv. 7 ‘ ; 
1664), Cor arkham (1717), 1 Stra. 35; Goodwright ». | 687; 5 Burr. 2615; 96 HK. Rt. 404. 





1 Wms. 397; Marks ». Marks (1718), Annntations :—Refd. Gholmondeley v. Clinton (1820) 

BA at Oe Te Ratcliffe’s Case (1720), 1 Stra. 267 ; Jac & W.1; Doed. Winter v. Perratt (18 Seog 5 B. &6, 
Thornby ». Fleetwood (1720), 1 Stra. 318 ; Shaw 0. Weigh 48; Doe d. Angell v. Angell (1846), 9 Q. B. 328 ; Thorp 
Se ier Reb Carat ; ®, Puliyn, (1726), 53 2 ks 30 © 'Goane o ‘Arnold yeate Coape 18853, 
BS. Apr ag (1742), 2 Atk. 304; Lethioulier v. Tracy | 4 De G. M. & G. 674; Lightfoot v. Maybery, [1914] A. C, 


Tad v. Downs i742), 2 Atk. 304; Lethier 


a754), i Keny. 56; Sayer v. Masterman (1756), Amb. 782. 
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Secl. 7.—Remaindera and reversions: Sub-sect. 4, 
B. (a), (b), (c), (d), (e) & (f).J 

499. Nature of rule-— Not a technical rule.}|— 
The rule in Shelley’s Case, No. 497, ante, is not only 
not a technical rule, but it is the very opposite of 
a technical rule (LORD CAIRNS).—BOWEN v. LEWIS 
(1884), 9 App. Cas. 890; 54 L. J. Q. B. 55; 52 
L. T. 189, H. L. 

Annotations -—Retd. Evans v. Evans, [1892] 2 Ch. 173; 

Pelham Clinton v. Newcastle, {1902) 1 Ch. 34. 

500. Rule of law.]—The rule in Shelley's 
Case, No. 497, ante, is a rule of law (LoRD Mac- 
NAGHTEN).— VAN GRUTTEN v. FOXWELL, FOXWELL 
v. VAN GRUTTEN, [1897] A. ©. 658; 66 L. J. Q. B. 
745; 771. 7T.170; 46 W. R. 426, H. L. 
Annotations :-—Retd. Re Adams & Perry’s Contract, [1899] 

1 Oh. 554; Pelham Clinton v. Newcastle, [1902] 1 Ch. 34 

Re Buckton, Buckton v. Buckton, [1907 2 Ch. 406 

Re Simcoe, Vowler-Simcoe v. Vowler, [1913] 1 Ch. 552 

Re Lawrence, Lawrence v, Lawrence, (1915] 1 Ch. 129, 

#te Hobbs, Hobbs v. Hobbs, [1917] 1 Ch. 569 ; Re Hussey 

& Green’s Contract, Re Hussey, Hussey v. Simper, [1921] 

1 Ch. 566. Mentd. Hill v. Clifford, ord v. Timms, 

Clifford v. Phillips, [1907] 2 Ch. 236. 

Application of rule to wills.]|—-See WILLS. 

Abolition of the rule.]—See LAw or PROPERTY 


Act, 1925 (c. 20), s. 131. 


(0) To What Estates Applicable. 

501. Estate must be freehold — Not a chattel 
interest.]|—SHELLEY’s CASE, WOLFE v. SHELLEY, 
No. 497, ante. 

502. ——— Term of years.}] — BEDFORD’s 
(EARL) CASE (1593), Moore, K. B. 718; 2 And. 197 ; 
2 Dyer, lll b,n.; Jenk. 248; 72 E. R. 861; 
sub nom. BEDFORD (EARL) v. RUSSEL, Poph. 3. 
Annotations :—Consd. Chudleigh’s Case, Dillon ». Freine 

(1595), 1 Co. Rep. 113 b. Refd. Bingham’s Case, Stroud 

d. Albert ». Horsey (1600), 2 Co. p. 90b; Bate wv. 

Amherst (1662), T. Raym. 82; Pibus v. Mitford (1673), 

3 Keb. 239 ; Godbold v. Freestone (1694), 3 Lev. 406. 

508. ——~--.]— One possessed of 
term for years, on his marriage assigns it to trustees, 
in trust for himself for life, remainder to his wife 
for life, remainder to the heirs of the body of the 
wife by the husband. They haveason. Thisisa 
good limitation to the heirs of the body of the wife, 
& they are words of purchase, & not of limitation. 
—DAFFORNE v. GOODMAN (1699), 2 Vern. 362 ; 
Freem. Ch. 231; 23 E. R. 828; sub nom. DAFFERN 
«.Bout, Prec. Ch. 96, L. C. 

Annotations :— . Hodgeson v. Bussey (1740), 2 Atk. 

89; Bagshaw v. cena (1743), 2 Atk. 570; Tothill v. 

Pitt (1766), 1 Madd. 488 ), 1 














Lyon v. Mitchell (1816 


Madd. 467; Verulan v. Bathurst (1843), 7 Jur. 295. 
Mentd. Read +. Snell (1743), 2 Atk. 642; Bartlett v. 
Green (1842), 13 Sim. 218. 


504. —— -.}—E. termor for fifty- 
nine years, by settlement conveys it to trustees, 
in trust, to permit his wife G. to receive the rents 
during the term, if she so long live & after her 
decease to permit him to enjoy the rents during 
his life, & after his decease, in trust for the heirs 
of the body of G., by E., & for default of such issue, 
remainder to H., for her life, & after her decease, 
in trust for her two sons W. & C._ E. died, having 
never had any issue, & G., his wife, survived him : 
—Held: the whole term was not vested in G., & 
the words ‘‘ heirs of the body,”’ were not words of 
limitation, but purchase, & the lease should be 
deposited in ct. for the benefit of all parties.— 
HopeEson v. Bussey (1740), 2 Atk. 89; Barn. 
Ch. 195; 26 E. R. 455; sub nom. HopsEty v. 
BUSSELL, 9 Mod. Rep. 236, L. C. 








Annotations -—Consd. Theebridge v. Kilburne (1751), 2 
Ves. Sen. 233; Williams v. Lewis aad d eo A Vb18. 
° : v. 


- Bagshaw ev. Spencer (1743), 2 : 
Snell (1743), 2 Atk. 642; Garth v. Baldwin (1755), 2 


PART II. SECT, 7 SUB-SECT. 4.— 
p. Egutiable estate, |-—Re FERGUSSON 


9 3. 


R. 824.—OAN. 


(1882), 3 N. 8. Ww. L. R. 43.—AUS. 
————.}—FERRIS t. FERRIS (1885), 


REAL PROPERTY AND CHATTELS REAL. 


ea. Sen. 646; Ha yp. Sterne (1801), 6 Ves. 156; Kinch 
Ward ee Sim. & St. 409. entd, Re Jeaffreson’s 
Trusts (1866), L. R. 3 Kq. 276. 
505. ——.|—Ovrtts v. Price, No. 511, post. 
506. Executory interest.}|——-The ancestor by 
arts. previous to his marriage, agrees to settle 
certain lands to the use of himself & his intended 
wife, remainder to the issue of the marriage, in the 
usual manner. He makes a deed, not pursuant to 
the arts., & has a son & two daughters ; & upon the 
marriage of his son settles other lands, in considera- 
tion of this last marriage, in the usual manner; & 
levies a fine of the former lands to the use of himself 
in fee; & then makes his will, & devises part of 
the former lands to his two daughters, & the rest 
of his real estate to trustees, to the use of his grand- 
son for life, with usual remainders; & with 
direction, out of the profits, to educate the grand- 
son; & to place out the rest of the profits, to be 
paid to the grandson at twenty-one years of age ; 
& if he does not attain that age, to be paid to his 
daughters, their exors., etc. The grandson is not 
to be bound by the deed, which did not pursuc 
the arts.; but then he shall make his election 
when he comes of age; & if he chooses to take 
lands, which ought to have been settled, the 
daughters, his aunts, shall be reprised out of tho 
lands devised to him.—STREATFIELD v. STREAT- 
FIELD (1735), Cas. temp. Talb. 176; 1 Swan, 436, n.; 
25 E. R. 724, Ju. C. 
Annotations :—Refd. Boughton «. Boughton (1750), 2 Ves. 
Sen. 12; Frank v. Standish (1772), 15 Ves. 391, n.; Finch 
v. Finch (1792), 1 Ves. 534; Broome v. Monck eons 10 
Ves. 597; Thellusson »v. Woodford (1806), 13 Ves. 209 ; 
Cooper v. Cooper (1874), L. R. 7 H. L. 53; Re Chesham, 
Cavendish v. Dacre (1886), 31. Ch. D. 466. Mentd 


Whistler v. Webster (1794), 2 Ves. 367; Re Vardon's 
Trusts (1884), 28 Ch. D. 124; Re Hancock, Hancock v. 


Pawson, [1905] 1 Ch. 16. 

507. .] — Settlement on marriage, to the 
husband for life, remainder to wife for life, remain- 
der to the heirs of their bodies, a strict settlement, 
but not so where the power of barring the entail 
is given to both.—HIGHWAY v. BANNER (1785), 1 
Bro. C. C. 584; 28 B. K. 1312. 

Annotations :—Refd. Brudenell v. Elwes (1802), 7 Ves. 382 ; 
eee eee v. Holmesdale (1870), L. RK. 4 H. L. 
508. Equitable estate.) CooPER v. KYNOCK, 

No. 514, post. 

509. Estate for life—To separate use of married 
woman—Followed by power of appointment—To 
heirs in default of appointment.]|—Re WATSON & 
MOoRRISON’S CONTRACT, WATSON v. KERR (1900), 


44 Sol. Jo. 529. 


(c) Estate of Ancestor Determinable in his 
Lifetime. 

510. Rule applicable.]}——-MERREL v. RUMSEY 
(1664), T. Raym. 126; 3 Salk. 338; 1 Sid. 247; 
1 Keb. 888; 83 E. R. 68. 

§11. .]}— All that is required by the rule 
in Shelley’s Case, No. 497, ante, is that the ancestor 
shall take an estate of freehold & afterwards in the 
same conveyance an estate shall be given to his heirs. 
The estate during widowhood $s an estate of freehold, 
& the possibility that it may terminate in the life 
of the widow & before there can be an heir is na 
objection (GRANT, M.R.).—-CURTIS v. PRICE (1805), 
12 Ves. 89; 88 E. R. 86. 


V 
v. 








Annotations :~—— Wykham ». Yigg (1811), 18 Ves. 
395: povennes v. Morland (1853), 18 Jur. 186 ; cannon 
Beayv. : 


v. Saliabr 1 » 19 : v. 
8K. & 7, 182 * Denman v. Jones op ls oy L. nay | 


Cooper ». r (1873), 7 Oh. iP 98, 
Colmore ¢. Tyndall (1828), 2 Y. & J. 605; Baker v. 
Sowter 184g), 10 Beayv. 343; Beloley v. Carter (1869), 
4 Ch. App. 230. 


606i. Hzecutory interest.}-—Goopwn 
o. Bayiis (1875), 18 N. 8. W. 8.0. R 
(Eq.) 37.—AUB. 





Part II.—Estarres anp INTERESTS IN Rraz Estate. 


(a) Legal and Equitable Hstates. 

512. Both estates must be of same Bada 
TIPPIN v. CosIn (OR TrpPina v. Cosins) (1694), 
Carth. 272; Comb. 812; Holt, K. B. 731; 4 
— Rep. 380; 1 Ld. Raym. 33; 90 E. R. 


A :—Refd. Coane ». Arnold, Arnold », Coape (1854), 


nnotations 

2Sm. & G. 311; Collier v. M‘Beap (1865), 34 Beav. 426. 
513. ——-.]—-By deed & fine an estate was 
limited to the use of the husband for life, remainder 
to trustees & their heirs during his life to preserve 
contingent remainders, remainder to the wife for 
life, remainder to the trustees & their heirs, not 
saying ‘‘ during her life,”’ in trust to support the 
contingent uses & estates thereinafter limited, 
remainder to the first & other sons in tail, remainder 
to the wife in tail, remainder in default of issue to 
such persons and for such estates as she should 
appoint, etc.:—Held: (1) the trustees took a 
legal estate in fee after the determination of 
the wife’s life estate, & all the subsequent limita- 
tions were trust estates; (2) an appointment by 
the wife to the use of the right heirs of the husband, 
could not unite with the antecedent life estate of 
the husband, but could only give an equitable estate 
to the person who at his death should answer the 
description of his right heir.—VENABLEs v. MORRIS 
(1797), 7 Term Rep. 342; 101 E. R. 1009. 
Annotations :-—<As to (1) Distd. Doc v. Hicks (1797), 7 Term 

Rep. 433. Consd. Curtis v. Price (1805), 12 9; 

Lewis v. Rees (1856), 3 K. & J. 132. Reld. W 

Wykham (1811), 18 Ves. 395; Doe d. sock ov. 

Barthrop (1814), 5 Taunt. 382. As to (2) Refd. Doe d. 

Nicholson v. Welford (1840), 12 Ad. & KI. 61. 

514. .]—Land was conveyed to a trustee, 
his heirs & assigns, to certain uses; & after the 
determination of those uses, to the use of the 
trustee his heirs & assigns, upon trust to receive 
the rents & profits & pay them to A., a married 
woman, for her separate use, & after the dcter- 
mination of that estate to stand seised of the said 
land, to such uses & upon such trusts as A. should 
by will appoint, & in default of appointment, to 
the use of the heirs & assigns of A. :—Held: 
though the construction might be otherwise on a 
will, the trustee took the legal estate in fee, & A. 
took an equitable estate for life, with an equitable 
remainder to her heirs & assigns, which-two estates 
united according to the rule in Shelley’s Case, 
No. 497, ante, & gave her the equitable estate in 
fee.—CooPpER v. KYNOCK (1872), 7 Ch. App. 398 ; 
41 L. J. Ch. 296; 26 L. T. 566; 20 W. R. 503, 


I. JJ. 
‘Annotalion :—Refd. Re White & Hindles Contract (1877), 
h. D. 201. 


7C 

515. .J—The question . . . is whether the 
two estates, which defts. desire to join by virtue 
of the rule in Shelley’s Case, No. 497, ante, are both 
equitable or are both legal; if they are, the rule 
applies; if the one is legal & the other equitable, 
it does not apply (LoRD EsHER, M.R.).—RIcHARD- 
SON v. HARRISON (1885), 16 Q. B. D. 85; 55 L. J. 


Q. B. 58; 64. L. T. 456, C. A. 
ions :-—Refd. vans v. Evans, [1892] 2 Ch. 173; Re 
Ae. Raa v. Dickson, {1923] 2 Ch. 265. 








(e) Estates under Same Instruments. 


516. Necessity for.}—A. on the marriage of his 
son B. settles lands to the use of B. for life, remain- 
der to the wife for life, remainder to the heirs of 
their two bodies, remainder to B. in fee. B. & 
his wife by deed & fine mortgage in fee, & subject 
to the mtge. the lands are settled to the use of B. 
for life; & after his & his wife’s death, to the heirs 
of her body by him begotten, remainder to his right 
heirs. The wife after her husband's death suffers 
a common recovery. Whether the estate of the 


| 
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wife for life by the first settlement, & the limitation 
to the heirs of her body by the second, did consoli- 
date; & if it did, whether the estate of the wife 
was alienable within the statute of 11 Hen. 7.— 
a v. JACKSON (1704), 2 Vern. 486; 23 E. R. 
517. ——.]—An estate to A. for life in a deed, 
& a limitation of the same estate to the heirs of the 
body of A. in a will, though the estate by the deed 
was voluntary, & moved from testator, & is recited 
in the will, do not unite so as to give A. an estate 
tail, but the heirs of his body take by purchase. 
The estate for life being by one instrument & 
the limitation in bail by another, they cannot unite, 
& the heirs male of T. would have taken by 
purchase (LORD MANSFIELD).—DOE v. FONNEREAU 
(1780), 2 Doug. K. B. 487; 99 EB. R. 811. 
Annotation :—Mentd. Doe d. Scott v. Roach (1816), 5M. & 8. 





518. ———.]—-Curtis v. Price, No. 511, ante. 

519. ———-.|—-I do not feel myself called on to 
express any decided opinion, extra & judicial as it 
would necessarily be... but certainly my 
understanding of the rule [in Shelley’s Case, No. 
497, ante] has always been that it applied only to 
the case of remainders created by the same 
instrument which creates the particular estate of 
freehold (LORD CRANWORTH, C.).—COAPE v. 
ARNOLD, ARNOLD v. COAPE (1855), 4 De G. M. & G. 
574; 241. J. Ch. 673; 24 1L. T. O. S. 226; 1 Jur. 
N.S. 313; 3 W. R. 187; 43 E. R. 631, L. C. 


Annotations :—Refd. Re White & Hindle’s Contract. (1877), 
26 W. ht. 124; Van Grutten v. Foxwell, Foxwell «. Van 
Grutfen, {1897} A. C. 658. 


(f) Limitations of Remainder. 


520. Limitation to heir in singular.] — Suvt.- 
LEY’s CASE, WOLFE v. SHELLEY, No. 497, ante. 

521. -} — By a deed of conveyance lands 
were limited to the use of E. & his assigns during 
his life without impeachment of waste, with an 
ultimate limitation to the use ‘‘ of such person or 
persons as at the decease of EK. shall be his heir 
or heirs-at-law & of the heirs & assigns of such 
person or persons ’’ :—Held: the rule in Shelley’s 
Case, No. 497, ante, did not apply, & E. took, not 
an estate in fee simple but mercly a life estate, 
with a contingent remainder in fee to the person 
or persons who at his death answered the descrip- 
tion of his heir or co-heirs at law. 

The rule in Shelley’s Case, No. 497, ante, only 
applies in terms where the word used is ‘ heirs ”’ 
in the plural (Kay, L.J.)—-Evans v. Evans, 
[1892] 2 Ch. 173; 61 L. J. Ch. 456; 67 L. T. 152; 
40 W. R. 465; 36 Sol. Jo. 425, C. A. 


Annotations :—~Refd. Re Watkins, Maybery v. Lightfoot, 
vison’s Settimt., Cattermole 


(1912; 2 Ch. 430; Re Da 

Davison v. Munby, [1913] 2 Ch. 498. 

522. -]}— By her marriage settlement D. 
conveyed certain freehold & copyhold heredita- 
ments to trustees to hold in trust for her during 
her Jife for her separate use, & after her death in 
trust for such person or persons & in such manner 
as she should by her will appoint, & in default of 
& until such appointment & so far as no such 
appointment should extend in trust for the heir- 
at-law of D.:—Held: the rule in Shelley’s Case, 
No. 497, ante, did not apply, & under the limita- 
tions of the settlement D. took an estate for life ; 
the person who at her death answered the descrip- 
tion of her heir-at-law took an estate for life, & 
there was a resulting trust in favour of D. as 
settlor.—Re DAaviIson’s SETTLEMENT, CatTrmur- 
MOLE DAVISON v. MunBY, [1918] 2 Ch. 498; 83 
L. J. Ch. 148; 109 L. T. 666; 58 Sol. Jo. 50. 

222 
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Sect. 7.—Remainders and reversions: Sub-sect. 4, 
B. (Jf); sub-sect. 5. Sect. 8: Sub-sects. 1 & 2.] 


523. Limitation including others besides heirs 
of ancestor.]—-WITHERS v. ALGOOD (1734), cited 
in 1 Ves. Sen. 150; 27 E. R. 949. 

Annotations :—Consd. Bagshaw v. Spencer (1748), 1 Ves. 
Sen. 142; Theebridge v. Kilburne (1751), 2 Ves. Sen. 233. 
Distd. Garth v. Baldwin (1755), 2 Ves. Sen. 646; Quested 
«. Michell (1855), 3 W. R. 435. - Doe d. Long vw. 
Lamy (1760), 1 Win. BI. 265. 


524. Addition of further limitations.) — Under 
a limitation in a marriage settlement to the 
husband for life, then to the wife for life, then to 
the heirs of the body of the wife & their heirs, 
the wife took an estate tail ;—& though it was 
recited in the deed that the husband’s father con- 
veyed, in consideration of the marriage, & for 
settling & establishing the lands, etc.,to the uses 
thereafter expressed, & subsequent uses were added 
in the deed, this ct. would only take notice of the 
legal estate ;—& the husband & wife having 
levied a fine, & having agreed to sell the estate 
to a purchaser, from whom they had received part 
of the purchase-money, this ct. would not permit 
the purchaser to recover back the deposit money 
in an action for money had & received.—ALPASS 
v. WATKINS (1800), 8 Term Rep. 516; 101 EK. R. 
1521. 
Anvaation :—Refd. Phillips v. James (1865), 2 Drew. & Sm. 


SUB-SECT. 5.—SPES SUCCESSIONIS. 


525. Bare expectation of future right — Con- 
ferring no right to sue in respect of property.]|— 
The distinction between an interest that has arisen 
& is represented & an interest that has not arisen 
& that never may arise but with regard to which 
there is a remote possibility that the event which 
has not occurred, & upon which it is made to 
hang, may hereafter occur. The latter is not an 
interest, it is not a right, it is nothing more than 
a bare expectation of a future right. The expecta- 
tion of a future interest, or rather of a future 
event that may give an interest, is not a thing 
which would justify a ct. of equity in entertain- 
ing a suit at the instance of a party having that 
& nothing more (LorpD WESTBURY, C.).—DAvIS 
v. ANGEL (1862), 4 De G. F. & J. 524; 6 L. T. 
880; 8 Jur. N.S. 1024; 10 W. R. 722; 45 E.R. 
1287, L. C. 

Annotations :—Consd. Bright v. Tyndall (1876), 4 Ch. D. 
189, Apld. Clowes v. Hilliard (1876), 4 Ch. 1). 413. Expld. 
Peacock »v. Colling (1885), 54 L. J. Ch. 743. Consd. Re 
Parsons, Stockley v. Parsons (1890), 45 Ch. D. 51; Alleard 
v. Walker, [1896] 2 Ch. 369; Re Taylor, Atkinson v. Lord 
(1900), 81 L. T. 812. Refd. He Sheppard’s Trusts (1862), 
31 L. J. Ch. 788; Powell v. Rawle (1874), 22 W. R. 629; 
Re Mudge, [1914] 1 Ch. 115. 

526. Not title to property.|—A spes successionis 
is not a title to property by English law. A 
woman, married before the Married Women’s 
Property Act, 1882 (c. 75), who has a mere spes 
successionis to property, as one of a class of 
possible next of kin, has not a contingent title 
within the meaning of Married Women’s Property 
Act, 1882 (c. 75), 8. 5. 

Testator, who died in 1879, bequeathed a sum 
of money to trustees, upon certain trusts, & 
subject thereto in trust for such person or persons 
as at the time of the failure of the preceding 
trusts would be my next of kin, & entitled to my 
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ersonal estate under the statutes for the dis- 
ribution of the personal estates of intestates, if 

I had then died intestate.’”’ The preceding trusts 

failed on May 21, 1886. A woman, married in 

1857, was one of the persons who would have been 

next of kin of testator if he had died on May 21, 

1886. She made a will, dated in 1889, & died in 

the same year, leaving her husband surviving :— 

Held: the property of the married woman under 

the gift in favour of testator’s next of kin first 

accrued to her in title & interest on May 21, 1886, 

&, therefore, under Married Women’s Property 

Act, 1882 (c. 75), s. 5, she was entitled to it for her 

separate use, & if passed under her will.—Re 

PARSONS, STOCKLEY v. PARSONS (1890), 45 Ch. D. 

a 59 L. J. Ch. 666; 62 L. T. 929; 38 W. R. 

712. 

Annotations :—Consd. Re Johnson, Moore v. Johnson, [1891] 
3 Ch. 48; Allcard v. Walker, [1896] 2 Ch. 369. Apld. Re 
Ellenborough, Towry Law v. Burne, {1903] 1 Ch. 6973 Re 
Green, Green v. Meinall, {1911} 2 Ch. 275; Re udge, 
aera TS 115. Refd. Molyneux v. Fletcher, [1898] 
527. ——-.|—A spes successionis ...is not a 

title to property by English law (BUCKLEY, J.).— 

te ELLENBOROUGH, TOWRY LAW v. BURNE, [1903] 

1 Ch. 697; 72 L. J. Ch. 218; 87 L. T. 714; 51 

W. R. 315; 47 Sol. Jo. 255. 

Annotations :—Distd. Glegg v. Bromley, [1912] 3 K. B. 474. 
Consd. Re Mudge, [1914] 1 Ch. 115. 

528. Confers no interest in property.] — Re 

PARSONS, STOCKLEY v. Parsons, No. 526, ante. 
529. .|—By a _ post-nuptial settlement, 

executed in 1877, & acknowledged by the wife 

under Fines & Recoveries Act, 1883 (c. 74), pro- 
perty of the wife was scttled upon trusts for the 
benefit of the husband & wife & the issue of the 
marriage; & the husband & wife covenanted for 
the settlement of the wife’s after acquired pro- 
perty. In Nov. 1893, the marriage was dissolved 
on the ground of the adultery of the wife. In 

Dec. 1893, the husband presented a petition for 

variation of the settlement, setting out the funds 

subject to the trusts thereof; & the wife by her 
answer admitted the same to be correct. On 

Apr. 24, 1894, a consent order was made on the 

petition varying the settlement by directing pay- 

ment of certain annual sums to the husband & 
the only child of the marriage. The wife, having 

married the co.-resp. brought an action for a 

declaration that certain property which upon the 

petition for variation had been assumed by all 
re to be bound by the settlement was not so 

ound. The ct. being of opinion that the property 
in question was not included in the settlement 

& that the terms of the ordcr for variation had been 

agreed to by the parties under a common mis- 

take, granted relief to pltf. but upon the terms 
that any application to the Divorce Ct. under 

Matrimonial Causes Act, 1857 (c. 85), s. 45, for 

a further settlement upon the husband & child 

of the marriage should be dealt with in all respect: 

as if it had been made before Apr. 24, 1894, & wa: 
being considered by the ct. on that day. Rea 
estate which devolved upon the wife upon thx 
intestacy of her father, who died in 1898, was helc 
not to be at the date of the settlement an estati 
in land within the meaning of Fines & Recoverie: 

Act, Married Women’s Reversionary Interest 

Act, 1857 (c. 57), & interests in personal estat. 

to which she became entitled under the will o 
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523 1. Limitation tnecluding others be- 
sides heirs of eee ad Gen eon ”. 
LESPERANCE (1892), 22 O. R. 682.— 
CAN. took 


yr. Limitation to heirs caualys 
Under a conveyance of land to M. 

her natural life, then to 
; equally. alike, & their 
assigns for Held: 
in Shelley’s case applied, & 


O’DWYER (1874), 35 U. O. R. 354.— 
to | CAN. 


t. Limitation to _ children survit 

ing & their heirs.}-——-PUROCELL v. TULL 

y 06), 12 0.L. R. 5: 70. W. F 
fee.— BRO WN v. 4 8 —CAN. 


Part II.—Estrares AND INTERESTS IN REAL JISTATE. 


testator who was ren at the date of the aettle- 
ment, were held not to be future interests of which 
she could dispose under the provisions of Married 
Women’s Reversionary Interests Act, 1857 (c. 57). 

The future interests contemplated by Married 
Women’s Reversionary Interests Act, 1857 (c. 57), 
are interests to which at the date of the disposing 
deed, the married woman has some existing title 
at law or in oe eee v. WALKER, [1896] 
2 Ch. 369; 65 L. J. Ch. 660; sub nom. ALLCARD 
v. WALKER, Re Lucas, WALKER v. LUPTON, 74 
L. T. 487; 44 W. R. 661; 40 Sol. Jo. 499. 


Annotations :—Reld. Tremayne v. Rashl ‘h. 
681; Carnell v. Harrison, {1916} 1 Ch. sigh, [1908] 1 Ch 


530. .|—-A wife’s mere spes successionis, 
such as her hope of succession to a share of her 
husband’s personal property upon his death, 
under the Scots law of the jus relictae, which jus 
vests in the wife only upon the death of the hus- 
band, even though coupled with an indemnity 
by the husband in damages if the spes should be 
disappointed, is not an estate or interest in personal 
property coming to her during the coverture, 
within the meaning of the usual covenent in a 
marriage settlement for the settlement of the 
wife’s after acquired property.—Ite SImMPsoNn, 
Simpson v. Simpson, [1904] 1 Ch.1; 73 L. J. Ch. 
53; 89 L. T. 542; 52 W. BR. 310; 48 Sol. Jo. 
83, C. A. 

Refd. Re 


Annotations :—Distd. Re Mudge, [1913] 2 Ch. 92. 
Fitzgerald, Surman v. Fitzgerald (1904), 73 L. J. Ch. 436. 


531. ——~.] — The spes successionis which the 
brother of a person has during his lifetime to a 
share of his property, as one of his next of kin, 
in the event of his dying intestate, is not an 
interest in expectancy protected by Deceased 
Wife’s Sister’s Marriage Act, 1907 (c. 47), 8. 2.— 
Re GREEN, GREEN v. MEINALL, [1911] 2 Ch. 275; 
80 L. J. Ch. 623; 105 L. T. 360; 27 T. L. R. 490 ; 
55 Sol. Jo. 552. 

Annotation :—Distd. Pe Mudge, [1918] 2 Ch. 92. 

Assignability of.|—-See CHoSES IN ACTION, Vol. 
VIIL., p. 434, Nos. 110-118. 





Sect. 8.—CHATTELS WHICH DESCEND AS REAL 
ESTATE. 


SUB-SECT. 1.—TITLE DEEDS. 


532. Deeds follow the land.}—-ANoN. (1469), 
Y. B. 9 Edw. 4,.fo. 52; Fitz. Nat. Brev. 138 k. 
Sat :—Consd. Elworthy v. Sandford (1864), 3 H. & C. 


533, ——.|—A.-G. v. SANDS (1670), Nels. 130 ; 
3 Rep. Ch. 33; Freem. Ch. 129; Hard. 488; 21 
BH. R. 808. 7 

ions :— . , Freem. : 
ag AG. 2. Duplesnis Giga. Park. 144 : epuuress v. 

Wheate, A.-G. v. Wheate (1759), 1 Eden, 177 ;_ Downes 

v. Morris (1844), 13 L. J. Ch. 337; Rittson v. Stordy (1855), 

8 Sm. & G. 230; Barrow v. Wadkin (1857), 24 Boav. 1 ; 

Sharp v. St. Sauveur (1871), 7 Ch. App. 343. 

584. .|—An estate having been devised to 
pitf.’s wife after marriage, he delivered the title 
deeds to a certificated conveyancer, & instructed 
him to prepare a conveyance & levy a fine, to 
which pltf. & his wife were parties, declaring the 
uses to their second son :—Held: pltf. could not 
maintain detinue for the deeds, as the property 
in the lands to which they related, was, by the 
operation of the fine, conveyed to his second son. 
_—_Prities v. Ropinson (1827), 4 Bing. 106; 12 





are conveyed by 
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under Statute of Uses, the grantee or 
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Moore, C. P. 808; 5 L. J. 0.8. C. P. 111; 130 
oe R. 708. 

mno — X LN - 

: fee Clep 5, Consd. a orbete v. National Provident Institu 

535. —— .]—It is an established principle, 
that whoever is entitled to the land hee alae a 
right to all the title deeds affecting it (LorRD 
TENTERDEN, C.J.).—HARRINGTON ¥. PRICE (1832), 
3 B. & Ad. 170; 110 BE. R. 638: sub nom. Har- 
RINGTON v, GLENN, 1 L. J. K. B. 122. 

536. -|—-When property in land passes 
by a deed, the property in the deed passes with 
it.—Lorp v. WARDLE (1837), 3 Bing. N. C. 6803 
4 Scott, 402; 1 Jur. 382; 132 RB. R. 572. 

537. -—_—.] —The person who is entitled to 
the inheritance has a right to the possession of 
the title deeds; & it is no answer to an action 
founded on his right to the possession of the 
deeds to show that another person has a term of 
a thousand years vested in him to attend the 
inheritance.—AUSTIN v. CROOME (1842), Car. & 
M. 653, N. P. 

Production of title deeds——-By purchaser for value 
without notice.|—See Discovery, Vol. XVIII., 
pp. 99, 100, Nos. 504-523. 

——— Privilege.|—Sce KivIDENCE, Vol. XXII, 
p. 397, Nos. 4043-4051. 

Right to custody—As between vendor & pur- 
chaser.|—See SALE oF LAND. 

As between trustee & cestui que trust.]— 
See Trusts & TRUSTEES. 

——— As between tenant for life & remainderman.] 
—See SETTLEMENTS. 

——— As between mortgagor & mortgagee.|— 
See MortTGaGe, Vol. XXXV., pp. 410-417, Nos. 
1500-1575. 











SuRB-SECT. 2.—LIEIRLOOMS. 

See Settled Land Act, 1925 (c. 18), s. 67; Law 
of Property Act, 1925 (c. 20), s. 130. 

538. What chattels heirlooms—Chattels passing 
to heir—Chattels passing by special custom.]— 
[Heirlooms are} chatt2ls which on the death of 
the ancestor pass to the heir. These are of two 
classes. The first is where they pass by special 
custom, such as the best bed & the like. The 
second is where the chattels, to use the old phrase, 
savour of the inheritance; that is, are directly 
connected with it. This class includes title deeds 
& the chest or box where they are usually kept, 
the patent creating a dignity, the garter & collar 
of a knight, an ancient horn where the tenure 18 
by cornage ... & the ancient jewels of the Crown 
(Cuirry, L.J.).—Hitnt v. Hii, [1897] 1 Q. B. 
483; 66 L. J. Q. B. 329; 76L. T. 103; 45 W. RK. 
371; 18 T. L. R. 227; 41 Sol. Jo. 292, C. A. 
Annotations :—Refd. Re Hill, Hill v. Hill, [1902] 1 Ch. 537. 

Mentd. Re Williams, Williams v. Williams, [1897] 2 Ch. 


12: Re Oldfield, Oldfield ». Oldfield, (1904] 1 Ch. 549; Ke 
Atkinson, Atkinson v. Atkinson (1911), 80 L. J. Ch. 370. 


§39. —-— Chattels savouring of the in- 
heritance.]— Hitz v. Hitt, No. 538, ante. 

540. —— Insignia of dignity—Garter & collar 
of knight.|—HIL1 v. H1tn, No. 538, ante. 

541. Patent of dignity.}]—- HILL v. 
Hit., No. 538, ante. 

542. Whether jewels.) — Pretre (LORD) v. 
HENEAGE, No. 547, post. 

543. —_— ——— Crown jewels.]-—Hin. v. Hit, 
No. 538, ante. 

544, -—— ---~— Settled independently of real 
estate.|—Family jewels may be settled as heir- 











ogsession of the title deeds. —MALONE 
v. Pa OUGHAN (1862), 14 1.0. L. R. 


a deed operating 
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Sect. 8.-—Chattels which descend as real estate: Sub- 
sect, 2. Secte. 9 & 10: Sub-sects. 1, 2 & 8, 
A. (a).] 

looms independently of any real estate.—SHELLEY 

v. SHELLEY (1868), L. R. 6 Eq. 540; 37 L. J. Ch. 

857; 16 W. R. 1036. 

Annotations :-—Apld, Hill o. Hill, (1897) 1 Q. B. 483. Mentd. 
Montagu o. Inchiquin (1875), 23 W. R. 592; Exmouth oe. 
Praed (1883), 52 lL. J. Ch. 420; He Johnston, Cockerell v. 
Kunox (1884), 26 Ch. D. 638; He Hill, Hill v. Hill, (1902) 
1 Ch. 537; Ite Beresford-Hope, Aldenham v. Beresford- 
Hope, (1917) 1 Ch. 287. 

545, ---- Horn —- Tenure by cornage.| — 
Pusey v. Pusey (1684), 1 Vern. 273; 23 E. BR. 
4G5, 

Annotations :—~Mentd. Folls v. Read (1796), 3 Ves. 70; 
Nutbrown », Thornton (1804), 10 Ves. 159; Macclesfield 
v Davis (1814), 3 Ves. & 0. 163 Dowling v. Betjemann 
(1862), 2 John & H. 544; Ite Walt, [1927] 1 Ch. GO6. 


546. - eee yf —TTILL v. HILn, No. 538, 
ante. 

547. - - Whether confined to ponderous 
articles.|- Things which are not. ponderous cannot 
be heirlooms. As jewels..-Perric (LORD) »v. 
HeENEAGE (1701), 1 Ld. Raym. 728; 12 Mod. 
Rop. 510; 01 I. R. 1386, N. P. 

548. --- -~ Books.] —Books not heirlooms, & if 
limited to go with entailed lands, they become 
the property of the first tenant in tail.-—Bripa- 
WATER (DUKE) v. KQErRTON (1751), 2 Ves. Sen. 
21; 2&8 H.R. 80, LC. 

Annotations :—Mentd. Thellusson v. Woodford (1798), 4 

Vos, 227; Lincoln v. Nowcastle (1806), 12 Ves, 218, 


ide ~~- Best bed.|---Hint v. Bini, No. 538, 
Chie, 
550. ----- Title deeds —-& muniment box.) - 


ia. vu. Hina, No. 538, ante. 
~ Deer.|--Sce ANIMALS, Vol. II., p. 
Nos, 41, 42. 
Settlement of chattels as hetirlooms.| 
SirevrLeMENTs. 
Construction of wills.) —See Wits. 


208, 


--= See 


re aa en Ween tdemnennane: 


SucT. 0.—LIMITATION OF ESTATES IN 
SUCCESSION. 
Sce SETTLEMENTS. 


Cad - eee 


Secr. 10.—ESTATES TAIL. 
SunR-aEcr. 1.---IN GeEnrmRAL. 


Sec Law of Property Act, 1922 (c. 16), 5. 128, 
warev ar " - ra : rer (Amendment) 
ct, 1024 (c. 6), Sched. IT. ; Law of Propert 
Act, 1025 (c. 20), 8. 180. oe plas 
s ae what actin private estates.|— 
e¢ CONSTITUTIONAL Law, Vol. XI, p. 591, : 
028, 020. Sia 

pyholds.|—-See CopyHoLps, Vol. XIIL, 
pp. 59, ou Nos. Gp cua haat ° 
—— Peerages tles.J-—-See PEERAGES 
Diowiniss, Vol. XXXVIL, pp. 34, 49, Nos. 44, 


Personal property.|--—-Sce Law of P 
Act, 1935 (c. 20). 8. perry: ww of Property 


PART II. SECT. 10, BUB-SECT. 1. 


b. Keatate Tail Act, 188}, ares E - . 
te ao Bots kl Rs saet, woth: the prince 
oe N 
(1889), 16 8. A. Le UB TE 


sroperty applicable.) | 
gnc catates vel | 
enumerated in the Statute do Bains, |; 
1285 (oc. 1), are not exhaustive, but | 
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SUB-SECT. 2.—NATURE AND INCIDENTS. 

551, Power to convey— Estate to take effect 
after death.|—-CHOLMLEY’s CASE, CHOLMLEY v. 
HANMER, No. 463, ante. 

552. ——-- ———.|—MACHIL v. CLERK, No. 708, 

Ost. 

553. Acquisition of greater estate—No merger 
of estate tail.|-Wiscor’s Cask, GILES v. WISCOT, 
No. 384, ante. 

554, —-—- ———.] —_-A grant with a condition 
Bee enany may be made as well of things which 

e in grant, as of land which lies in livery, & may 
be annexed as well to an estate tail which cannot 
be merged, as to an estate for life or years, which 
may be merged by the accession of a greater 
estate.—STAFFORD’s (LORD) CASE (1609), 8 Co. 


Rep. 73 a; 77 EB. RB. 586. 

Annotations :—Retd. Bowles v. Poor (1611), 1 Bulst. 135 ; 
Priddle & Napper’s Case (1612), 11 Co. Rep. 8b; Kent cv. 
Steward & Scott (1634), Cro. Car. 358; Plunket vo. Homes 
(1661), 1 Sid. 47: Van QGrutten v. Foxwell, Foxwell v. 
Van Grutten, (1897) A. C. 658. 


555. Tenancies in tall with remainder in 
fee—Acquisition of fee by first tenant in tail— 
Binding on mesne_ remainderman.|—R._ v. 
HoOwAkD (1616), Moore, K. B. 823; 72 BH. KR. 929. 

556. Position after possibility of issue extinct.]— 
BOWLEs’s Cask, No. 117, ante. 

557. Agreements & leases by tenant in tail-— 
Whether binding on issue.Jj-—CoTHER v. MERRICK 
(1657), Hard. 89; 145 I. R. 385. 

Annotations :-—Consd. Tankerville v. Wingfield (1773), 5 

Moore, C. P. 346,n. Refd. Smith v. Doe d. Jersey (1821), 

5 Moore, C. P. 332. 

558. ----- —--— Issue accepting agreement.] — 
Nit ® Ross (1670), 1 Cas. in Ch. 171; 22 KB. 1. 
eral -—Consd. Cotter r. Layer (183)), 2 PP. Wms. 


559. - - --~- Charge to pay debts.|--- LIERBERT 
v. FREAM (1731), 2 Eq. Cas. Abr. 28; 22 EK. R. 25. 

560. —--—- —--— What amounts to confirmation.| 
—If a tenant in tail makes an agreement, not 
under seal, to let land for fourteen years, & then 
dies, the issue in tail cannot be compelled speci- 
ficaly to perform the agreement by granting a 
Jease under 32 Hen. 8, c. 28, 

Semble: mere acceptance of rent by the issue 
in tail will not amount to a confirmation of a 
voidable lease granted by his predecessor.-— 
OSBORN t. MARLBOROUGH (DUKE) (1866), 14 1. T. 
780; 12 Jur. N.S. 5503 14 W. RR. 886. 

561. -------- -~--~— Receipt of rents.| - Receipt. 
by an heir in tail for ten years, of rent reserved 
in @ lease for ninety-nine years granted by his 
ancestor, a former tenant in tail:—Held: a 
confirmation of the lease.-—DoK d. SOUTHOUSE vt. 
JENKINS (1829), 5 Bing. 460; 3 Moo. & P. 59; 
7L.J.0.8.C. P. 182; 130 1. R. 1142. 
nae :—Distd. Osborn r, Marlborough (1866), 14 L. 1. 


562. -- -- --—— Debt not authorised by deed of 
entall.|—-Appit. was tenant of a sheep farm form- 
ing part of an entailed estate in Scotland. The 
lease granted by the late heir of entail was for 
fifteen baa from Whit Sunday, 1903, with an 
option to either party to terminate the lease at 
the end of the fifth year. Applt. at his entry 
upon the farm was required to take over the sheep 





{1927} Ss. Cc. 614.—8COT. 
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chfldren-\—-A power to meet a cortain 


C. R. S. N.S, 1858, 2 Ser. e. 112 are given only as cxam — oT number of yoars’ free rent in a pro- 
~~ Whether TBO ei) McK ann oo, vv. ELLor, (1916) TI. R. aR, viaion for younger ren is an 
MoKanzix (1865), 3 Old. 178.—CAN. f. Entail (Scotland) Act, 1914.) non a Maceonee (1872) oi 

d. -——- ———..} -- Emnet 9. Zwickuan | Kuiotr LocknAgtT’s TRUSTEES, ETC., | 2 Sc. & Div. 302.—SCOT. : 
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stock from the outgoing tenant at a valuation, & 
the lease contained the following clause : The 
tenant shall deliver at the end of the lease tothe 
landlord or incoming tenant as far as possible 
not more than the same number of sheep & the 
same classes as he receives on his entry & the 
roprietor agrees that the tenant or his representa- 
ives shall receive the same prices as he paid on 
his entry. Applt. paid to the outgoing tenant 
£1,319 in 1903. In 1907 the late heir of entail 
in possession died & respt. succeeded to the estate 
as next heir of entail. After her succession she 
repudiated the obligation to take over the sheep, 
& on applit. not acquiescing she gave notice to 
terminate the lease on Whit Sunday, 1908. 
a then raised this action concluding for 
declarator that the obligation was binding on 
respt. as heiress of entail. Resp. did not. represent 
the grantor of the lease, nor was she liable for his 
debts :—-Held: resp. was not liable under the 
obligation, as no heir of entail can be liable to 
pay a debt of a previous heir which has not. been 
made a charge upon the estate itself & which is 
not authorised by the deed of entail.—GILLESPLE 
t. RIDDELL, [1909] A.C. 130; 100 L. T. 1. HW. 1. 
563. — -—- Exchange -- Enforcement.} ---- Russ t. 
Ross (1670), 1 Cas. in Ch. 171; 22 1. 1. 747. 
soa -—Consd. Cotter ¢. Layer (1731), 2 PP. Wine. 


564. Rents & profits-- Right to.j— Clear both in 
law & equity. & from natural justice. that pltf., 
from the death of his father, the time when his 
title accrued, is entitled to the rents & profits. 

There was a settlement made in 1662 for a 
valuable consideration & pltf. claims under the 
uses of that settlement, by which he takes an 
estate tall (Lord LArRDWICKE, (2). DORMER v. 
FoRTESCUE (1744), 3 Atk. P24. Ridg. demp. H. 
176; 26 E.R. 875. 
w(nnotations :~-Conad. Curtis «. Curtis (1780), 2 Bre, Oo ¢, 

620: Hicks o. asallitt (1854), 3 De G. M. & Gi. 782 2 Howard 

r. Shrewebury (1874), L. 17 Eq. ova. Reld. A.-(i. o. 

Plymouth Corpn. (1794), Wight, 134, Pulteney r. Warren 

(1801), G Ves. 73. Pettiward rv. Prescott (1802), 7 Ves. 

od) s Oliver e. Richardson (1903), @ Vex. 222 5 Rdwarda v. 

Morgan, Morgan t. Kdwarda (1828), AUCle. 5463 Hodson 

*, Ball (1842), PPh. 177.) Mentd. Townsend vo. Ash (1745), 

3 AtK. 346; Shiclde vr, Atkins (1717), 6 Ath. 560; Taylor 

d. Atkyns «. Horde (1755), | Kenny. 143 > Oates d. Wigtall 

e. Brydon (1766), 3 Borr. 1995; Aston tr. Exeter (PSs0)), 

6 Ves. 288 5 Hsdton t. Morgan (iskOl), 6 Ves. 293; small 

v. Attwood (18394), 1 Y.& C. kx. 37. 

565. Forfelture by life tenant -- Release by 
tenant In tail---Estate of heir not affected.) --(1) A 
tenant for life, with remainder to IS. in tail, com- 
mits a forfeiture, B. in consideration of an annuity 
for the life of A. releases. "The release is not good 
against the heir of the budy of B., & B. is therefore 
bound to make a good conveyance for the Lfe of 
A. although the release contained no covenant for 
further assurance. 

(2) Except as to the power of leasiug, of 
committing waste, of barring by fine or recovery 
& some other particular privileges of a tenant 
in tail, he may be considered as a mere tenant 
for life (MACDONALD, C.B.).-—Lewis v. ROGERS 
(1704), 2 Amst. 570; 145 E. R. 972. ; 

566. Position as compared with life tenancy. - 
Lewis v. RoGers, No. 565, ante. 

567. Liability for waste.) —- Lewis v. HOoGERS, 
No. 565, ante. 

568. - —— Possibility of issue extinct.!/-—BowLeEs's 
CASE, No. 117, ande. | 
—--- ---~- Remainder in s cial tall.) -- 

(undated), Plowd. Queries 24; 75 E. K. 
B91. 


570. —--— Barring restrained by statute - 
Equitable waste./—A tenant in tail, restrained by 
tatute from barring issue & those in remainder, 


569. 
ANON. 


71) 


is not, for that reason, within the principle of 
equitable waste.—A.-G. v. MARLBOROUGH (DUKE 
(1818), 3 Madd. 498 ; 586 F. R. 58s. 
nnotations -—Apld. Turner vr. Wright (1860), 2 De G, PF. & 
- 4. - Dashwood «. Magniac, (1891} 3 Ch. $08: 
Re Bolton Estates, Russell ¢, Meyrick, 11903) 2 Ch. 4¢ei 
, entd ne qiat poral < Ferlameniary, Datates (138)), 
. ta ‘< : ¢ arlborough ! . a t & 
Settled Land Acts (1892), 8 T. rate See. ee roeann 


571. Contribution to incumbrance-——Estate sold 
by prior tenant In tall--None In favour of re- 
mainderman.'-—No contribution to an ineum- 
brance, in respect of an estate sold by a prior 
tenant in tail, in favour of a remainderman 3; who 
might have been barred: especially if the aale 
was under a decree, --LIOYD tv. JOHNES (1804), 0 
Ves. 387; 32 E.R. old. 

Annotations :-—Refd, Curtis rc. Price (1805), 122 Vew. 8d. 
Mentd. Oldham ¢. Eboral (1833), Coop. temp. Brough. 
27; A.-G. o Foster (1843), 13 Sim, 283 ¢ Raker ¢. Sowter 
(1847), 10 Reave $43: Cresswell e. Bateman (E858), @ 
W. OR. 220; Beloley «. Carter (1560), 4 Ch. App. 830; 
Egremont t. Fhompson (2869), 27 W. RR. 900, 

Rights & Habilities In respect of trees & timber.| — 
See AGricuutune, Vol TL, pp. S88, SM, Nos. 
BH TOV, 

Effect of bankruptcy.; - See Baxnkrertrey, Vol. 
V., p. 688, Nos. GOUR, 6004, 

Acquisition of land by compulsory purchase. : 
See COMPULSORY PURCHASE OF LAND, Vol. XT, 
pp. 163, 244, Nos. dig, 1016-1426, 


SLA er TRE ret CANS es-ES arth 


Descent of estato tail.!- See Drscenr, Vol, 
AVI. p. 12, Nos. oS 101. 

Liability to execution.! -Ner Execurion, Vol. 
ANI, p. 550, Nos. 1854, 15d, 

Maintenance of Infants out of estate tall.; See 
Inrants, Vol, NNVIITE, pp. 255, Now, 1 Who. 

Limitation of actions.'-- See LimMiraTioNn at 


Actions, Vol. XNNAMXMIDL, pp. 446, 447, 4038, 466, 
Nos. 1145-1150, 202 1205. 


St TtesicogbT. ob CREATION, 
AL At Common Law. 
(a) Words Necessary or Sufficient, 

572. Rightful heirs.'—- Anon. (1658), Benl, 40 ; 
73 WR. GUO. 

578. Heirs male.|- ‘Phe use of a fine to A. & 
his «eldest. son, & the heirs male of the son does 
not make an estate tail, Suy ov. JUoNb (1501), 
Cro. Eliz. 210; 78 1. BR. ITs sub nom. COProNns 
CASE, 1 Jwon. Z1t. 

JAnnitaliona: - Refd. Divhton vo Greenvil (600), 2 Vent. 

321: Idle ws, Cooke (1705), 2 Ld. Haym. th4i: Bagshaw 

r Spencer 1743), 2 Atk. 570. Mentd. Benyonu nr Kvelyn 

(1664), O'Bridg. 4224; Foot oe. Berkley (1670), 1 Vent, 

53, 88; Goodright d. Fowler ¢. Forrester (1807), % Raat, 


55%. 
574. Right 


t 
{ 
| 
| 
| 
t 


CRESWOLD'S 


Cas¥ (1557), 1 And. 33° 125 6 R. 322 5 aub nom, 
aub non, 


GRESWOLD'SH CASE, 2 Dyer. 156 a; 
GRESWOLD v. ACOK, en. soe guna. i ie 
oe . Counden vc. Clerke 21, tote, 2H, 
Sv gar uo daas cP (1674) a Vent 372. Consd. 
Houthcot o. Stowel (1677), 2 Mod. Hep. 07. Reld. uses 
vr. Morrts (1588), Cro. Kllz. 108. 
: 676. - Lawtully begotten.: (1) Feoffment 
lta A. & others to the use of C. for life, & after 
| wome intermediate uses to the use of B., & of tho 
| heirs male of the said B. lawfully begotten, & for 
{ 


heirs male. 


| 
{ 
5 
| 


| default of such issue over: Held: 6. took an 
j 


; catate tail. 
i (2) In all gifts & limitations of uses ; to create 
jan estate , it is requisite, either by express 


words or by words which arc tantamount, to limit 
that the heirs be procreated or begotten on some 
body in certain. 

(3) The precise words of the body are not 
necessary to the creation of an estate tail, if 


i 


} 
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Sect. 10.—Estates tail: Sub-sect. 3, A. (a) & (b).) 


there are words which are equivalent.—BERES- 

Fonp’s CASE (1607), 7 Co. Rep. 41 a; 77 FE. BR. 

471, 

Annotatimsa :—As to (1) Consd. Harrington ». Amith (1658), 
2 sid. 41,73. Disld. die v. Cooke (1705), 2 Ld. Raym. 
1144. Dbtd. Goodright d. Goodridge ». Goodridge (1742), 
Willos, 369. _ Distd. . Pottow v. Fricker (1851), 8 
Exch. 510. Refd. icine Rumball (1617), Cro. Jac. 448 ; 
Polls ». Brown (1620), Cro. Juc. 690 ; Beck's Case 1630), 
Litt. 344. a af Consd. Whiting ©. Wilkins (1612), 1 
Bolst. 219. Linde vo. Ciray (1678), 2 Lev. 22 at 
AGH Os ‘Menlas 4 Gov Coventry Corpn. (1700), 3 
Madd. 353 
576. --—-—~ Intention to insert words pre- 

sumed.!—GILMORE v. HARRIS (1693), Carth. 202 ; 

% Lev. 2135 Skin. 324; 90 1. R. 773. 

577. Heirs from him proceeding. |—- Beresrorp’s 
Casi, No. 576, ante. 

578. --~--.j---(1) Je said the words de corpore 
were not necessary, but that words tantamount 
were sufficient ; as a gift to aman ed haeredibus de 
carne gua, or de ae, or to a tnan & his heirs. which 
he shall beget of his wife, an estate tail (Hot, 
G.J.). 

(2) Surrender of a copyhold to the use of a 
baron & feme for their lives, el haerediom et assiqna- 
forum of the said baron & feme, & for default of 


2 ee 


such issue, to the right) heirs of the surrenderor, | 


This ix an estate in fee, & not an entail in the baron 

& feme s otherwise had it been the case of a will. 

Ipnue rv. CooKis (1705), 2 Ld. Raym. 11443; Holt, 

Kk. B. 16435 21 Mod. Rep, 57; 1 P. Wms. 703; 2 

Salk. 620; 92 KH. OR. 257. 

dnnotations ¢-~ ha to i) Refd. Darbison v. Beaumont (A713), 
Fortes. Rep. 183) Doe ad. Littledale v. Smeddle (L818), 2 
I. & Ald. 126. fe tu (2) Consd, Olivant oo. Wright (1878), 
Oh. D. 646, d. Morgan v. Morgan (1870), I. BR. 10 
tq. OO. | Generally, Refd. Martin d, Tregonwell v. Strachan 
(1743), & Term Rep. 107, no: Cave », Holford Ca 3 
Vos, 650. Mentd, Doe d. WUHs «. Martin (1790), 4 Tern 


Rep. 3o. 

679. dee. ---NeEVILL @. Nevind (L619), 1 
Brownl., 152.3) 128 1. RR. 72450 eb nom. NEVELL 
v® NEVELL, |b Rolk. Abr. 837. 
alnnotations ; Consd, Shaw v. Weigh (1728), Mortes, Rep, 

58, ofd. Dood. Clift ve. Dirkhend (184%), "5 Exch. 110. 

580. -- Used 1 sense of heirs of body.! 
Dok d. Leer. EDALK vt. SMEDDLE, No. 601, post, 

581. Heirs lawfully ‘begotten —- -& to be begotten. | 

- SHUULLEY v. HARSFIELD (LADY) (1661), 1 Rep. Ch. 


200: Zl ie. RR. O51, 
582. -- Shall beget of his wife.; -Ivim v. 
CookE, No. 678, anle. 


583. Heirs of his flesh.| - 
678, ante. 

584. ‘* Issue.’”| Under a limitation by deed 
to the father for life, remainder to his issue male, 
remainder to the father in fee, the sons took by 
purchase as joint tenants for life only: the w ord 
“issue”? in a deed being a ord of purchase: ~~ 


TpLue vw. Cookm, No. 


PART Il. SECT. 10, SUB-SECT. 3. - Meld ; 


— 


| 
| 
| 
| 
| 


the nai ‘oe ine marriage had 


7 me 


Reat PRopERTY AND CHATTELS REAL. 


BAYLEY v. Morris (1799), 4 Ves. 788; 31 EB. R. 


408. 
Annotations :—Refd. Chambers v. Taylor (1837), 2 My. & 
Davison v. 


Cr. 376; Re Davison’s Settlmt., Cattermole 

Munby, 1913) 2 Ch. 498. 

585. -|—In a deed operating by, way of 
conveyance executed, the word ‘“‘ issue’ would 
not carry an estate tail, because of the rule that, 
in a deed, an estate of inheritance cannot be 
created without the words ‘‘ oa ” or ‘ heirs of 
the body’ (KINDERSLEY, V.-C.).—PHILLIPS v. 
James (1865), 2 Drew. & Sm. 404; 12 L. T. 200; 
13 W. R. 573; 62 BF. R. 675; affd., 3 De G. J. & 
Sm. 72, L. JJ. 

586. Lawfully begotten & to be begotten.] 
—By marriage settlement, land was conveyed to 
trustees to the use of the husband for life & from 
& after his decease, in case the wife survived him. 
To the use & intent that the wife should receive 
148. per week & subject thereto that the trustees 
should, from time to time, & at all times thereafter 
stand possessed of the residue to the use of all & 
every the child & children of his former wife, 
namely, A. B.C. D. BLT. G. HW. & 1. KL & their 
issue lawfully begotten & to be begotten, equally 
to be divided between & amongst them in equal 
shares & proportions, as tenants in common, & 
not. as joint tenants, & his, her, or their respective 
issues: Meld: the five children took estates 
for life, & no estate was taken by grandchildren 
born after the settlement & before the death of 
the settlor, the husband, or by grandchildren born 
after his death.---WHEELER vt. DUKE (1832), 1 Cr. 








& M. 210; 3 Tyr. 61; 2L. J. Bx. 33; 149 I. €. 
377. 
587. Heirs of the body.}]— The rule... is 


».. only a branch of the general rule that no 
estate of inheritance can be created by deed 
without apt words indicating the estate to be 
taken; that is heirs to create an estate in fee, 
heirs of the body to create an estate tail (POLLocK, 
(.B.).--Dor do. Curler ov. BIRKHEAD (1849), 4 
Exch. 110; 18 L. J. Ex. 4413; 131. T. O. S. 529 ; 
1564 H.R. VAS. 


Annotations :-—Mentd, Dougtas r. Andrews (1851), 14 Beav. 
Pag * Goodwin wv. Finlayson (1858), 24 Beav. 65; Dutton 





Crowdy ges) 33 Beay. 272; Edmonstone tv. Farley 
(i868), 18 L. T. 547. 
588. --—---.}—PHILLIps v. JAMES, No. 585, ante. 
589. Hereafter to be begotten—Whether 


issue already born excluded.|/—ANON, 
Leon. 87; 74 E.R. 558. 
Annotations :—-Consd. Doo d. James tr. 

M.& S. 124; Locke v, Dunlop (1888), 39 Ch. BD. 387. 

590. - ~A. upon his marriage 
with B. “settles his estate to the use of himself for 
life, remainder to first & other sons in tail male, 
remainder to trustees for one thousand years, 
remainder to his brother C. for life, remainder to 
the heirs male of his body hereafter to be begotten ; 


(1584), 3 


Hfaliett (1813), 1 


sea ee ee ee —- -_ ee ee i etm ev ame ie ae 


ot liniitation may paxs a fee tail or 





ee 


» (a). | ® protected right + seal tar uae ide he ' aluaple it i intention that such an 
: v5 Us father waa not ontitle oOo de- ° estate should pass a ty on the face 
<3 ats ~ aoe aie ) aie Ne | 1 teat kratuitously.— GLascow's (EARLE) | of the decd o grant. But where this 
W.N. 40. AUS. : * | (TRUSTEE ¢. GLASGOW Meret ( M872), ' doeg not so appear such an intention 
ta 1t Macph. (Ct. ae Sesa 45 Sc. ° cannot be inferred from the = sur- 
eens ii. pend! rere ad. . ae *. | Jur. 145,-- SCO | rounding cireumstances & the con- 
878 il til. ve WAL se y W "ONT | ew mate Ni ras rig Macts ~ oe Me nice PNOe 2) 2) 

5 ‘ ‘ Ms De LACRET (1 ( N.S. W. ACINTOSH = f. CINTOSH wO ‘ 

asi} “De. & Wal. LR. | 240), AUS. CT OEE bea teste tte: (IVIT). 17 N.S. W. L. RR. 351.—AUs. 

S70 . -~M : | 

C8 oni nae ak _scoT. t. Munk k. Inicntion in deed.) — Kquitable REAL 


estates of inheritance mnay be created 


{ 

{ 

{ 

| 

| m. -—~-~-.j peg) ERBOROUGH 
| EstTaTE Co. 

i 


Rae: PaTrerson (1888), 15 
an oe aac ty Phair Ea ees without the use of wera such as! A. R. 751 CAN. 

ea y= Ma na M es : made tna ein tt r eutiicien tly n. —--~.} JACK od. WESTER 

Seu¢.i-~ MAQKE  @. ARTIN, provide i woauntention sufictently — oy. 
[10027 11. 2. 367.-- IR, enna ee the Raabe of ae aanhk ¥F ETHERSTONE (1829), 2 Hud. & R. 320: 
ment.--- BUCKLETON r. oly ° 

Pia ater As anite-muptia WA | S.dt-N. 8. W.4675 95N.S WoWey, | . —~-}—GinrRar & Eani.e. Earn 
riiahe ay aa el aoa Ay jevour et ae Bake ws : rea | & Nixon, ee ri. need tae 

ime the heirs to be procrea mmmaaueen aie gral an equitabic Pp. An table fee nia 
of his body & his or thalr asaignees :— | estate in reality witlsouk apt words | be created without words ° heirs | 


Part IJ.—Estares anp INTERESTS IN Rea Estate. 


& then declares the trust of the term, that if there 
should be no issue male of the bodies of A. & B. 
begotten, that should live to the age of twenty- 
one years, or be married & have issue, & that there 
should be a daughter or daughters of the bodies of 
A. & B. such daughter should have £4.000 for her 
portion; & if two or more, they to have £5,000, 
equally to be divided at their ages of twenty-one, 
or days of marriage, which should first happen ; 
& if only one daughter, she to have the yearly 
sum of £100 to be paid her half-yearly for her 
maintenance ; if two or more, the like sum to be 
paid them half-yearly in equal shares, until their 
respective portions paid; if the portions not 
paid, the trustees to raise them out of the rents, 
or by sale or mtge. of the premises, or of part. 
Provided that if the father should in his lifetime 
prefer them in marriage with portions equivalent, 
or the remainderman should, after the father's 
death, or that there should be no daughter who 
should attain the age of twenty-one, or be married, 
then the term to cease. B. died in the life of A. 
leaving no son, but three daughters, who are all 
unmarried ; (. took an estate tail under this 
settlement, & the portions may be raised for the 
daughters in the lifetime of A. their father. 

The words “ hereafter to be begotten,’”’ do not 
confine it to the issue born after but will likewise 
take in that born before (Lorp ‘TALnotr, (C.).-- 


HEBBLETHWAITE ov. Cantrwriant (1754), Cas. 
temp. Talb. 31; 2 Barn. K.B. 488; 25 BL RR. 648, 


L. OF 

Annotations :—-Consd. Doe d. Jamese. Hatlett (28135, PM. & Ss. 
124; Locker, Dunlop (isss), 88 Ch TD 3x7, Refd. Clinton 
vr. Seymour (1790), 4 Vox, 4405 Karly o Benbow (1546), 
® Coll. 342; Almach vr. Horn (1563), 2 Elem, & M. 630, 
Massy vt. Lloyd (1565), 10 HL. Cas, 248 5 dée Gileborougih’s 
a f1921) 2Ch. 30%. BMentd. Verney ce. Verney (b761), 
2 Eden, 26, 


_ 591. -—-- Or equivalent words. -BkRESFORD'S 
CaAasE, No. 575, ante. 
682. — - ---—.!) -Tpnee. Cookk, No. 578, ante. 


593. Heir male of the body.’ -The limitation in 
a settlement to R. for life, & to the use of the heir 
male of his body, had created an estate tail in hing, 
& that pitf. has not the legal tithe to this estate 


oe ee 


- 


Ne te ee 


ee eee ee ee ree eee 


& if he had not entitled to come into equity for | 


deeds & writings, till he had established it first at 
law; & therefore distnissed the bill so far as if 
rays to set aside the mtge., but left) him at 
iberty to redeem Kh. the assignee of the mtge. 
Warnick t Warack (1795), 3 Atk. 2015 26 BR. 
970, 1. C. 


Annotations :— Refd. Jones ee. Morgan (1783), 1 Bro. OC, 
206: Dresmer c. Norwood (1863), 14 0. BNL OS, 574, 
Mevid. Fuller c. Benett (1443), 2 Hare, 394. 


Construction of wills., —See WILts. 


(b) Limitation giving primd facie F'ce Simple. 

594. Gift over on death of grantee without 
issue—-Whether estate tall created. -— CANON’s 
OASE (1558), 3 Leon. 5; 74 E.R. B04, 
Annotation :-—Retd. ldie ¢. Coke (1705), 2 Salk. 620. 

595. —--- -- . --CHURcH vu. Wat 
Moore, K. B. 637; 72 EF. RK. 808. 


Annotations :-—Reld. Carr ad. Dagwell vt. Singer 1750), 2 
Ves. Sen. 603. Mentd, Nursc ce. Yorworth (1674), 3 Swan. 
608. 


(1595), 


wees re ne ns meee le 


oe ee et ge ae ee ee 


mo 


596. -— ----.! - Boneron tv. NICHOLLS, No. 
481, anle. 
597. ———  —----.. -LEE r. Brace (1696), Holt, | 


imei ee ee et ee tee nee Meee ee ee ante 


& an equitable entall without the words 
“‘ heirs of the body ” provided words 
be used which, theugh not technical, . 
are yet popularly equivalent or the oo ever... 
fnutention otherwixe sufficiently appears, 
upon the face of the fustrument.-— 
LaXxp PURCHASE TRUSTEE NoORTHEUN 
ala v. BEERS, {1923} N. kL. 191.-- 


Inroction 


but 


: lo 
father to aon.}- A. devined lands to bin | 
Hon J., ta bald to him & his heirs for: 
they shall 
them from father to aun, or the next. 
/ nearest aon eo that they may be alwaye 

mserved in the family " :---#7f 

ook an cetate tail 
| Dox d. McINTYRE ©. 
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K. B. 668; 1 Ld. Raym. 101; 12 Mod. Rep. 101 ; 
3 Salk. 337; 00 E. R. 1269; sub nom. Leen v, 
Brack, 5 Mod. Rep. 260; Carth. 343. 

Annotations :-—Consd. Tapner d. Peckham v. Merlott G38), 
Willes, 177; Hampson ¢. Brandwood (1815), 1 Madd. 


381. Refd. Goodtitle d. Hord ¢. Stokes (1753), Say. 67. 

598. —-- —~--.) --Fisoen v. Wiaa, No. 277, 
ante, 

599. --- - - ---. --Where in the premises an 


estate is given by deed to one & his heirs & if he 

die without issue, etc., these words are sufficient 

to restrain the former words, & turn the fee into 
an entail, but will not of themselves create an 
estate tail (Wriaut, Lorn Keeper). —BAMFIELD 

v. PopHaM (1703), Holt, K. B. 2333 2 Vern. 440; 

1 Eq. Cas. Abr. 183: 1 P. Wms. 54; 00 E.R, 

1028 3; sub nom. POPUAM t. BAMEFIELD, Froem. Oh. 

269: 1 Salk. 236. 

Annotations --—-Distd. Ginger do White er White (1742), 
Willes, 348. Expld. Allanson e«. Ciitherow (1747), 1 Ves, 
Sen. 24. Apld. Doe ad. Ellie «, Fllfa (2808), 2 Kast, 482. 
Consd. Anthony «. Reos (83h), 2 Tyr. 100. ad. idie «. 
Cook (1705), 1 P. Wms. 70; Shaw e«. Way (1725), 8 Mod. 
Rep. 253: Law «. Davis (1720), 1 Barn. BK. B. 238: 
Wryid «. Lewis (1738), 1 Atk. 482: Vaughan ¢«. Farrer 
(1751), 2 Vex, Sen. E825) Letheulller oe. BPracey (1754), 
Amb. 220: Doe d. Bean «. Halley (1708), 8 Term Rep, 
©: Trash c. Thomas (1840), 4 Jur. 609: Baker o, Tucker 
(1850), 3. Cas, 106, Mentd. Portsmouth «. Rattngham 


(W750, 1 Ves. Sen, 430; Downlag «. Bagnall (1755), 
Amb, sts. 

600. | Ipnern. Cookr, No. 578, ante. 
601. er Where a marriage settle- 


ment conveyed an estate to trustecs for the use of 
settlor for life, then to the use of his wife for life, 
& then for the use of his first son & the heirs of 
aueh first son, & from & inunediatcly after the 
determination of that estate for the use of his 
second, third, & all & every other aon & sons, 
& their several & respective heirs; & for default 
of such issue, then to the use of all & every his 
daughter & daughters, & (heir heirs, to take as 
tenants in common, & not as joint-tonunta; & 
for want of such issue, then for the night heirs of 
the survivor of himself & his wife for ever: 
Held: under these limitations the sons took 
successively catater tail, & the daughters an csatate 
in feo, 

The word heirs may be used undoubtedly in the 
aense Of heirs of the body, where the necessity of 
the case required it (BaAYnEY, J). Dor d. Lirrii- 
DALE @. SMEDDLE (L818), 2 BH. & Ald. 12605 106 
E.R. 303. 

602. | An catate, vested in a trustee 
in fee, was directad to be held by hin for a feme 
ante for life, independent of any husband, & in 
case she ahould leave issue, ‘the property shall 
pass to such issue as she may direct,” with a gift 
over ‘in case she showld die without issue” 
Held: she took an estate tail - Preeney vo. Woop 
(1854). 19 Beav. 330; 25 5. 0. Ch. 8055 258 0. 7. 
O. 8. 266; 2W.R. 577; 52 BE. R377. 
Annotations : --Reld, Krouhbelin eo. Johason (1877), 7 Ch. D, 

GO; dite Chrimesn, Locovich « Chrimen, (1917) b Ch. 30. 

603. -  - . -A settlor conveyed an cstate 
to truntecs to the use of himself for life, with 
remainder to the use of D., his heira & assigna, but 
if 0. should dic without. issue, then to the use of 
T., his heirs & assigns, & if both I). & T. died with- 
out issue, then to the iasue male of the settlor. 
}). died without issue in the lifetime of T., who 
afterwards died intestate, leaving X., his only son 


Ee ed nae 


tranmnit from 6 7 ULC. 10106. CAN. 
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604i. Gift urer on death of grumtere 
ph ‘Arther tall 


transmit 


ee 


edd: J. °° without tasue —W eutiule 
by implication.-— § crented.j--DALE or. McGuinm (1868), 
Motwry aE (1849), § 15 Gr. 101.—CAN. 
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him surviving. The settlor survived T., but died 
in the lifetime of X.:—Held: T. took an equitable 
estate tail—MoRrRGAN v. MORGAN (1870), L. R. 10 
Ha. 09; 39 L. J. Ch. 493; 22 L. T. 595; 18 W. R. 
744, 

Annotations :—Distd. Olivant v. Wright (1878), 9 Ch. D. 

646. Refd, Milla v. Capel (1875), L. R. 20 Eq. 692. 

604. ——-— -~-—.| —By settlement made in 1817 
frechold & lJeaschold property was conveyed to 
trustees upon trust to apply the rents & profits in 
the maintenance & education of the two children 
of A. deceased, until the youngest of them should 
attain twenty-one, & from & after that event to 
pay the rents unto & equally between the two 
children of A., their heirs, exors., administrators, 
& assigns respectively, ‘‘ provided nevertheless 
that in case either of the children of A. should dic 
without leaving lawful issue,’’ then on trust to pay 
the share or shares of him, her, or them so dying 
unto & equally between persons named. A. had 
two children, onc of whom RB. died intestate & 
unmarried, the other ©. intestate as to his share, 
but leaving a daughter, 1).:—Held: the interest 
taken by D. under the settlement was an interest 
in fee simple, & an estate tail was not created by 
the proviso as to failure of issue.—OLIVANT v. 
Wriant (1878), 0 Ch. JD). 646; 47 1. J. Ch. 661: 
38 1. T. 677; 27 W. TR. 284. 


(c) Musband and Wife as Donees. 
605. Limitation to heirs begotten on body of wife 
husband-—-Estate tail in each.|—-ANOoN. (1441), 
. B. 19 Hen. 6, fo. 78, pl. 2, Ex. Ch. 
{nnotationa : —Refd. Altham’s Caso (1610), 8 Co. Rep. 150 a. 
entd. Xeymor’s Case (1612), 10 Co, Rep. 05 b. 
| Reps a. 
R. 8s. 
oe 4 -]-- GOSSAGE v. TAYLER (1652), 
Sty. 325; &2 0. ht. 747. 
Annotations »---Consd. Frogmorton vv Wharrey (1770), 2 
ae Bi. 728.) Apld. Denn v, Gillot, (1788), 2 Term Rep. 


608. - ~~.) ~ Tf an estate be limited by 
deed to husband & wife & the heirs on the body 
of the wife by the husband to be begotten, both 
have an estate tail. But if the remainder be 
limited to the heirs of the body of the wife by the 
husband to be begotten, the estate tail vests in 
the wife solely.---DENN ad. TRicKETT uv. GLLLOT 
(1788), 2 Term Rep. 431; 100 BE. R. 232. 

609. - - Estate tail in husband.) — Anon. 
(1441), ¥. B. 10 Hen. 6, fo. 73, pl. 2, x. Ch. 

610. ———  ------.]--By marriage settlement, 


b 


606. - BONHAM (1608), 
Yelv. 1813 80 4H. 
7 5 


certain premises were conveyed to trustees & their — 


heirs & assigns, to the use of the father & mother 
of the intended husband, for their lives & the life 
of the survivor; remainder to the use of the 
intended husband & wife, & their assigns, for their 
joint lives & the life of the survivor ; remainder of 
the use to the trustees, to preserve contingent 
remainders during the life of the intended husband 
& wife, & the survivor: remainder to the use of 
the heirs of the husband, by his intended wife :—- 
Held: under this deed, tho husband took an catate 
for life & an estate tail in remainder, & conse- 
quently he could not, when in possession of his 
life estate, discontinue the estate tail, by granting 
tu lease for lives with livery of acisin, for discon- 
tinuance can be made only by tenant in tail in 
ossession.---DOE d. JONES v. JONES (18238), 1 
3% & C. 238; 2 Dow. & Ry. K. B. 878; 1L. J. 0. 
S.K.B. 102; 107 E. R. 89. 


aint ~~ - Ireven ¢. Pearman (1825), 3 B. & C. 
799; Garland ¢. Beverley (1878), 9 Ch. D. 213. 


611. Limitation to heirs of their bodies—-Estate 
tall in each.}—A grant to husband & wife, & their 
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heirs, habendum to them & the heirs of their bodies, 

with remainder to them for life, conveys an 

estate tail with a fee expectant thereon.— N- 

MAN v. COOPER (1618), Cro. Jac. 476; 79 E. R. 

406; sub nom. THURMAN v. COOPER, Poph. 138 ; 

2 Roll. Rep. 19. 

Annotation :—Refd. Brice v. Smith (1737), Willes, 1. 

612. —-— .]—A limitation in the habendum 
of a deed to the use of the grantees & the heirs of 
their bodies, is an estate tail— MEREDITH v. JOANS 
(1631), Cro. Car. 244; 79 E. R. 814; sub nom. 
JENKINS v. YOUNGE, Cro. Car. 230; W. Jo. 2538. 
Annotations :—Consd. Doe d. Lloyd v. Passingham (1827), 

6 B. & C. 305; Webster v. Ashton-under-Lyne Overscers, 

Orine’s Case (1872), L. R. 8 C. P. 281. . Sairll v. 

Bethel), (1902) 2 Ch. 523. 

613. ———- Both married to different per- 
sons—Possibility of subsequent marriage.]|—-ANON. 
(1500), Y. B. 15 Hen. 7, fo. 10, pl. 16. 

See, also, No. 625, post. 

614. - -- - Joint estate tall.| — Feoffment 
to husband & wife, & to the heirs of their two 
bodies. The husband makes a feoffment in fee, 
& dies; afterwards the wife, before any entr 
by her, dics :——Held: at common law this feofl- 
ment was a discontinuance to the issue; the 
husband & wife had a joint & undivided estate 
tail; & this joint estate of the husband & wife is 
within 32 Hen. 8, c. 28.— GRENELEY’S CASE (1609), 
8 Co. Kep. 71 b; 77 E. R. 583. 

615. -- -- ~—~— Parties not married when deed 
made.|-- JERMYN & CoorEr’s Cast (1618), Godb. 
272; 78 I. R. 150. 

6 -~-— Tall special.}]—- By marriage 
settlement, purporting to be made in pursuance 
of articles recited in it, an estate was conveyed to 
the husband & wife, & the heirs of their bodies :— 
Held: they thereby became tenants in tail special, 
& act. of law could not construe the deed as making 
them tenants for life with remainder to their issue 
in tail, even supposing that such be the con- 
struction to be put upon the articles of equity.— 
DoE d. DANIEL v. WOODROFFE (1842), 10 M. & W. 
608; 12 1. J. Ex. 147; 152 BH. R. 614; on appeal 
(1849), 2 I]. L. Cas. 811, H. LL. 

Annotations :—Mentd. Tarte ». Darby (1846), 14 L. J. Ex. 
326; Spotswood v. Barrow (1850), 5 Exch. 110; Cowan 
v. Milbourn (1867), L. Rh. 2 Exch. 230, 

617. —--- After successive life interests—Wife 
surviving without issue — Tenant in tail.}—By 
settlement before marriage the husband's estate 
was conveyed to trustees to the use of the husband 
for life, sane waste; remainder to trustees to 
preserve contingent remainders ; remainder to the 
use of the wife for life, for her juinture, & in bar 
of dower; remainder to the first & other sons of 
the marriage in tail male; remainder to the first 
& other daughters in tail male ; remainder to the 
heirs of the body of the husband & wife ; remainder 
to the right heirs of the husband; the wife sur- 
vived the husband, & had no issue; & after i- 
bility of issue by the husband extinct :—Held: 
she was tenant in tail after possibility, etc. ; she 
was unimpeachable of waste, & was entitled to the 
property of the timber when cut by her.—WIL- 
LIAMS t. WILLIAMS (1810), 12 East, 209; 104 E.R. 
S13 previous proceedings (1808), 15 Ves. 419, L. C. 

618. Limitation to heirs of body of wife—Heirs 
by husband begotten—Estate tail in wife only.}— 
Reps v. Bonuam (1608), Yelv. 131; 80 E. R. 88. 

619. PTS re ee ~ ee ee ape ~--——,) — DENN d. TRICKETT v. 
Gu.or, No. 608, anfe. 

620. -——- Estate in special tail to wife.)——-Kirk- 
MAN v. THOMPSON, No. 112, ante. 

621. Limitation for lives—After decease to first 
issue male—Estate tail in each-—Until birth of issue 
male.}—BOWLEs’s Cask, No. 117, ante. 











nee vem 
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622. Limitation to heirs of body of husband— 
Estate tail in husband.]—If husband & wife be 
seised of lands to them & the heirs of the body of 
the husband, with divers remainders over, he has 
an estate tail in possession, & not a remainder 
expectant on the joint estate.—Kina r. EpwARDs 


(1683), Cro. Car. $20; 79 E. R. 879. 
. -—Refd. Stoph : 
36; Clithero v. Frankt n (1689), gata te 661), 1 Lev 


623. Limitation to one heir of their bodles— 
& one heir of the body of such hetr—Whether 
estate tall created.]—Lands were limited by deed 
to the use of the setilor for life ; remainder to the 
use of his wife for life; remainder to the use of 
the heir female of the body of the settlor, on the 
body of his wife already begotten & now living, or 
which may be begotten hereafter: & in default 
of such issue, to the use of the heir male of the body 
of the settlor on the body of his wife to be begot- 
ten; remainder to the right. heirs of the settlor. 
At the time when his deed was executed, the 
settlor & his wife had issue four daughters, & no 
issue male; but at his death the same four 
daughters, & also several sons of the marriage, 
survived him :—J/eld : under the limitation to the 
heir female, the daughters took a life estate in the 
lands as purchasers.~-CHAMBERS t. TAYLOR (1836), 
2My. & Cr. 376; 6L. J. Ch. 198; 40 E.R, 688. 
Annotations :-—Consd. Gireaves v. Simpson (1864), $3 L. J. 


Ch. 641; Lightfoot v. Maybery, (1914) A. C. Ts2. 
Evans vt. Evans, (1892) 2 Ch. 173, 





(d@) Other Cases. 


624. Limitation to heirs of body of deceased 
person.}—MANDEVILLE'S CAsE (1428), Co. Litt. 
26 b. 

-{nnotations :—Apld. Uarris . Barnes (1768), 1 Win. BM. 
G43: Vernon vw. Wright (t8448), 7 HL. Cas. $45 Allwood 
«. Blake, Roach ¢. Blake, Clennell «. Blake, Hased .. 
Hlako (1873), L. R. 8 Exch. 160. Distd. Moore t. Simkin 
(1885), 31 Ch. D. 95. Refd. Neweoman vr. Bethlem 
Hospital (1741), Amb. 8: Peyton t. Dighes (1942), 3 
Jur. 3113 Doe d. Winter, Doe d. Viney, Doe d. Slade t, 
Perratt (1843), 8 Man. & G. 314; Monypenny r. Dering 
(1850), 7 Hare, 565: Gimeson er. Downing (1557), 5 WR. 
767. Thellusson #, Rendlesham (PK59), 7 Tb. b, Cas. a2o : 
Wright ¢. Chard (2859), 20 L. J. Ch. 82. 


625. Limitation to heirs of body by wife of 
another.|---(1) A gift to aman & his heirs on the 
body of another man’s wife, is an estate tail. 

(2) Uses in case are cxecuted immediately by 
the statute. 

(3) Contingent uses are not executed till they 
come in esse, but a 
juris, remains in the trustees to serve such uses 
when they arise, & if the possession is disturbed 
they may re-enter to revest the uses; & this 
possibility of scisin may be released or destroyed 
& the contingent uses will be thereby defeated.- - 
CHUDLEIGH’sS Cask, INLLON tv. FREINE (1504), 1 
Co. Rep. 113 b; Poph. 70; 1 And. 309; 76 


E. R. 261, Ex. Ch. 

Annotations : - de to (1) Reld. Blawntord ©. Blawford (1615), 
3 Bulst. U8. 48 fo (2) Refd, Napper r. Sanders (1631), 
Hut, 118. 44 fo (3) Woodlift ¢. Drory (1505), Cro. 
Eliz. 439; Archer's Case, Baldwin rv. Sisith (1597), 1 Co. 
Rep. 63 b; Smith ©. Belay (1595), Cro. Elz. 030; 
Duncombe tv. Wingfield (1617), Hob. 254, Napper r. 
Sanders (1631), Hut. 11 Pinker «. Liteott (1665), 
. Hridg. 373; Davia ¢. speed (1692), Carth. 262; 
Parkhurst vt. Smith (1741). Willes, 327; rion ©. 
Brownlow (1853), 4 BH. L. Cas. 1: He Ashforth, Sibiry 
e. Ashforth, {1905} 1 Ch. 535. (Generally, 
vr. Baker (1591), 3 Co. Rep. 95a; Corbet’s Case (1599), 
2 And. 134; tzwilliam‘’s Case (1605), 6 Co. Rep. 324; 
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627 1. Linvitation in habendum—-To 


~—— 


of 627 |i. - --- 


ever,’’ was @ 


donee dd heira of his body-——-To wee 
i oe aimple & to bar 


donee d his Acira.}—ARCHER c. Ungu- 


Refd. : 


areca of seisin, Or scuntilla | 


Reld. Hutler . 
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HAHT (1893), 23 O. TR. 294. -- 


habendum * to have 
& to hold unto the sald party of Une 
apoond part, her heirn & assigns to & 
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deed containing an 
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Buckley e¢. Simonds (1623), Win. 59; Beok’s Case (1630) 
Litt. 344 ; Berry t. White (1662), O. ‘Bridg. 982; Hopkins 
e. Hopkins (1738), 1 Atk. 581; Coryton e. Helvar (1745) 
2 Cox, Eq. Cas. 340: Lethicullier v. Tracy (1734), 3 Atk. 

774; Burgess vo, Wheate (1759), 1 Eden. 277; av. 

Gale (1739), 2 Cax, Eq. Cas. 136; Buchanan v. Harrison 

(1861), 31 L. J. Ch. 74 ; White « Surumers, [1908] 2 Ch. 

56; Mentd. Mildmay’s Case (1606), 6 Co. Rep. 40a; 

Seymour’s Case (1612), 10 Co. Rep. 95 bs Portiniton’s 

Case (1613), 10 Co. Rep. 35a: Bowles’ Case (1615), 11 

Co. Rey. 79 h: Havergil e. Hare (1616), 3 Bulst. 250; 

Elvis et. York (Arehbp.) Taylor & Bishop (1010), Heb, 

415; Secheverel ¢. Dale (1627), Poph. m3; Kent. 

Stewand (1694), Cro. Car, S48: Spirt e. Renee (hbas), 

Cro, Car, 368 >) Hare e, Div (166D), 2 Sid. 283 Pybus e, 

Mitford (74) 38 Keb. 308 > Thompson ve, Leach (1600), 

2 Vent. 188; Jones ev. Morley (1697), 1 La. Rayin, 287: 

Jones ¢. Meredith (1788), 2 Con. 6015 Grille cv. Alannell 

(1742), Willes, 3785 Garth ¢. Cotton (i745), 3 Atk. 73), 

See, also, No, 613, ante. 

626. Express limitation to use of another.| 
An estate tail cannot be. by express limitation, to 
the use of another.- Cromwen's (LoRD) CASR 
(1601), as reported in 2 Co. Rep, 60 by TO E.R, 
574, Ex. Ch. 

Annotations +-—Mentd. HWarvy nr Thomas (1591), (ro. Hix. 

216; Drury’s Case (1607), @ Cua. Rep. 73 a5 Fraunces's 
Caso (1609), 8 Co. Rep. sib: Rowles eo, Mason (bdi2), 

2 Brownl, 1925 Bawles’s Case (1683), Pb Co, Rep TH by 

Rov. Zakar (1615), 3 Bulst. SS. Allen oe Wedgewood 

(1616), 3 Pualst. TOS 5 Diavendl «. Hare (2606), 8 Mulat. 

250: Baton em Putter (628), Wo Jo. Psi: Davirsw oe 

Kempe ((664), Cart. 250 Sontth or. Parnabe (raed), Cart. 

O28: Dixon oe Harrison (16700, Vaach, 805° Adeson oe, 

Otway (1677), Freem. KL. 22702 Jonew eo. Morley (1007), 

IZ Mod, Rep. batt; York ec Grindstone G70), 2 Salk. 

3RR° Kent es Kont (1730), 2 Barn. RK. OB aft Doo d. 

Odiarne ¢ Whitehead O7a), 2 Burr, TOb > Toe d. Wrang-: 

ham ov. Hersey (i771), 3 Wile, 274: Deavdes oe. isuah 

11825) Miele. & Yo. O85 Doe d. Brone re Martyn (E828), 

"bh. J. OWS KOR. 805) Clifford ¢. ‘PRarrell (1849), Bed, 

Ch. 390; Crofte e Middleton (x46), 8 De th M. & a. 

v2: (ilberteaan vr. bbehards (ESd0), GO HL & ON, bot; 

Rerkeley (Peeruge) Case (P8628), 8 TE. Can 2a. 

627. Limitation in habendum To donee & 
heirs of his body To uso of donee & his heirs.’ 
COOVER vt. FRANKLIN & WALTEH, No. 708, post. 

628. -- To use of grantees & heirs of their 
bodies.’ Menno. JoAns, No. O12, ate, 

629. Limitation for Ilfe to donee Reference to 


death without issuc of the body.. A sur 
render to the use of 4. & BB. & the longest liver of 
them, & for want of issue of the body of HB. the 
remainder to C. i8 good, notwithstanding: a clause 
that it shall not be an force till after the death of 
‘the surrenderor, Seaggon tv. Hani (1054), Cro, 
Car 866; We dos TO BR. WO, 


' funotationa’ Consd. Fisher ce Wiew (7000, F Bad. Taya, 
Reld. Gardai. Shelden (679), 2 Kote THbo Vibus 
Vent, S725 Tle a Cooke (1704), 2 


ete 


ee ee ee ee 








—_ 


7 


~~ % 


G22. 
r. Mitford (1074), 1 
Bich. Dayan. Dba, 
' 630. Successive Imitations to first sons 
, for lives.i-- Laskin m. (rnay (1078), 2 Dav. week 
i froem. K. B. 1625 ‘I. Jo. P1450 2 Show. 6; Poll, 
1 H82; T. Raym. 274, $155 6S BR, 620, Ex, Ch, 
| Snnolations:- Consd. Leyvate ro Sewell ETOH), 1 PL Wine: 
AZ; Papillon ¢. Vatce 1725), Kel Wo o27 | BYeorlagemoar rt. 
Boinsey (1740), 2 Ath. n¥> Bagshaw on Spenere CHT4K! 
Vim, Son. M2: Fetherston « Fetherston (1635), $ 
OC) & Fin. 67: Doe do Woodall e. Woodall (846), 3 
i. B. 349. Befd. Barnfield ¢. Popham (1702), 2 2. Wigs, 
54° Newennan ©. Bethlem Hospital 741), Aah. Apa. 
765; Read er. Snell Peel YAK. 642; Bayer vr. Muster - 
nian (1756), Amb. 844; Doe d. Long ec. Lainy (1760), | 
Win, BL 265; Jones», Morgan (1753), 1 Bro, CC, 206 | 
Good! {tle d, Sweet ro Herring (1600), ) Baat, 200, Henaage 
r, Andover (1822), 10 Brier, 2505 Ganasmoe t. Howes 
47), 23 Beav. Dis dordan uv. Adare (1861), gc. 
, AK. 


148! 
' ONS 
Remainder to first son of body.- 
| Remainder in default to other sons.’ A Jimitation 


631. tees sd 
Goip & Rows (1013), 23.00. W. BR. 
704. 40. WIN. 662; ODL. 1 ae. ~ 


SA eee eee oe. 
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Succcesw ce Machi iegiad A ne a: faked 
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Sect. 10.—Estates tail: Sub-sect. 3, A. (d), & B.; 
aub-sect, 4, A. & B.] 


in a deed, to the use of A. for life, with remainder 

to the first son of the body of A. lawfully issuing, 

& for default of such issue, to the second, third, & 

other sons of A. & of the several heirs male of the 

body & bodies of all & every such son & sons 
respectively issuing, gives an cstate in tail male to 
the first son of A.—OWEN v. SmyTH (1796), 2 Hy. 

BL 694; 126 3. RR. 723, 1. 0. 

Annotation :+~-Consd, Lucas v. Brandreth (No. 2) (1860), 
28 Beav. 274. 

632. Trust for donee & heirs of his body— 
Estate tail—-Not life estate with remainder.|— 
Where a trust is limited to a man & the heirs of 
his body with remainders over, the ct. will not 
decree the trustecs to convey to him an estate in 
feo but an estate tail only.- SAUNDERS v. NEVIL 
(1701), 2 Vern. 428 ; 23 BF. R. 878. 

633. Life estate to husband — Remainder to 
trustees for wife’s annulty-. Remainder to heirs 
male of husband by wife.|--A term is assigned in 
trust for the husband for life, & then to trustees 
for raising an annuity for the wife & then to the 
heirs male of the husband, begotten on the wife. 
The husband died & then the wife: J/feld: if 
this had been a limitation of an estate at law, the 
father taking an estate for life, the limitation over 
to the heirs male of his body would have made an 
estate tail executed in the father, & the heirs male 
of his body would have taken by descent, but 
being a trust of a term, although the father did 
take an estate for life, the heir male took by 
purchase & it} was not assets.--—ANON. (1708), 2 
Ky. Cas. Abr. 5005 22 1. RB. 431,70. C. 

634. Male to be preferred before female-—Elder 
before the younger--Tail male.] --Remainder to 
the heirs of W. on the body of S. begotten, the male 
to be preferred before the female & the older before 
the younger creates an estate in tail male.--- 
DENN d. Creswick v. Hobson (1770), 5 Burr. 
20090; 2 Wm. BL. 603; 98 E, 1. 373. 

Annotation : ; ) : ; ’. str ‘ 
sideel “Hi jyfinld Roo d. Alstrop «. Alistrop (1778), 2 
685. Estate tail in remainder —--Bankruptcy of 

tenant for life- Statute vesting estates in trustees 

for payment of debts--- Vesting of estate tail in 
remainderman.|-- By a marriage settlement, lands 
were limited to A. for life, remainder to B. for life, 
with intermediate remainders, remainder to the 
heirs of the body of B.A. became a bkpt., & by 
an Act of Parliamnent. passed to vest his estates in 
trustees for the payment of his debts, ete. the lands 
in question were piven, after payment, etc., to 

3. for life, with such remainders over, in general 

terma of reference, as were limited by the settle- 

ment: under these circumstances B. had a vested 
ostate tail, of which she might sutler a recovery. - 

Goopkiaur vr. Riapy (1792), 2 Uy. BL 47; 126 

K. R. 4213 on appeal (1703), 5 Term Rep. 177; 2 

Dow. 250, H. L. 

636. Covenant to renew lease—In favour of heirs 
of the body of person.|—By an indenture, dated in 
1539, an estate, which was subject to a lease of 
ninety-nine years to P., was granted to defts., & 
by the same indenture defts. covenanted with the 


PART Il, SECT. 10, SUB-SECT. 8.--B. , PART Il. SECT. 10, SUB-SECT. 4.—A. BBTV a8 td 
6871. Tenant in tail.}—TIRTYENS ¢. | ta (1907), 26 

PITS. RNS. W. 48; 34 | NZ 

s, Ww. W . N, 10. —AUS. 


- .) — He SIMPRON'R ESTATE 
Sot. (LOWL) 317.—CAN, |, & 


t. .dedministration of Eatates Act, 
1685 (c¢. 17).}-- HowpDEN ¢«. RocHErm 
(1889), L. Kh. 1 Na. & Div. 550.--8COT. 

a. Bntail (Amendment) Act, 1848 
(e. 36).)) HAMILTON (LORD) «. HaMmtL- 
TON (DvuKE) (1870), L. KR. 2 Be. & Div. 
12.---SCOT. 


' 
| Cox (1916) 
N. 


637 ii. - 
| (1863), 5 N, 
| 637 lil. ---- 
b. ~ ---.1-—-Bhack, Ere. (Convinn’s | 1’. Re 242.- -CAN, 
TRUSTRES) v. MARINDIa, (1908) S.C. 
Mil P) 435 So. L. R. 746.~— BCOT. 
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687 iv. -- - .} - MACANDRE 
LAGHER (1874), 8]. RL E 
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grantor that on the determination of the term 
nted to P., if any one of the heirs of the body of 
it. came & requested a fresh lease, they would 
grant him a fresh lease for thirty-one years at the 
same rent, & so continue from time to time for 
ever, if any such request were made at the end of 
every such lease. Defts. granted leases from time 
to time to persons who claimed as the heirs of the 
body of M. until 1845, when defts. refused to renew. 
In a bill filed by the heir of the body of M. to 
enforce the covenant :—Held: the covenant did 
not create an estate tail, or any interest in the 
nature of an estate tail in the first heir of the body 
of M., & it was void under the rule against 
perpetuities.— Hors v. GLOUCESTER CorRPN. (1855), 
7)eGQ. M. & G. 647; 251. J. Ch. 145; 261. T. 
O.8S.144; 2Jur.N.S8S.27; 4W.R.138; 44 E.R. 
252, L. JJ. 
Annotation :—Apld. A.-G. v. Greenhill (1863), 33 Beav. 193. 


RB. By Statute. 
Sec Law of Property Act, 1925 (c. 20), ss. 60 (4), 
180, 131. 


poe a a ” aew 


SUB-SECT. 4.— DISENTAIL. 
A. Who may Bar Entail. 

See Fines & Recoverics Act, 1833 (c. 74); Law 
of Property Act, 1925 (c. 20), 8. 130. 

637. Tenant in tail.]—-Where a person is tenant 
in tail, reversion in fee to himself, the ct. will give 
him the money, because by a common convevance 
he may bar the entail & reversion.—TRAFFORD v. 
BoEHM (1746), 3 Atk. 440; 26 E. R. 1054, L. C. 
Annotations :-—Retd. Pearson v. Lane (1809), 17 Ves. 101 ; 

Greenwood vr. Verdon (1853), . & J. 74. Mentd. 

Bochm vv. Clarke (1804), 9 Ves. 580; Barlow cv. Salter 

(1810), 17 Ves. 479; Lepine vw. Ferard (1831), 2 Russ. 

M. 378: RR. v. Harrop (1856), 20 J. P. 627; Chilling- 
worth v. Chambers, pe 1 Ch. 685; Moxham v. Grant, 

[1899] 1 Q. B. 480; Fletcher v. Collis, [1905] 2 Ch, 24, 

638. —--.' Testator devised lands to his 
grandson, G., to hold the same unto «& to the use 
of G., for the term of his natural life; & from 
his decease, unto & to the use of all & every the 
lawful issue of G., their heirs & assigns for ever, 
equally, as tenants in common & not as joint 
tenants, when & as he, she, or they should attain 
his, her, or their age or ages of twenty-one years. 
& testator devised all the residue & remainder of his 
real & personal estate, & cffects, whatsoever & 
wheresoever, not before otherwise disposed of, to 
his daughter, S. absolutely, for her own sole & 
separate use :--Held: in the above devise, issue 
was to be construed ‘ children,” & therefore G. 
took an estate for life only, with remainder to his 
children as purchasers, & not an estate tail; & 
therefore, on his death without issue, S. took 
under the residuary devise, notwithstanding a deed 
of disentailer executed by G. in his lifetime: for 
a deed of disentailer, executed under Fines & 
Recoveries Act, 1833 (c. 74), has no effect in barring 
future contingent estates, unless the party executing 
it was in fact a tenant in tail.— SLATER v. DANGER- 
FIELD (1846), 15 M. & W. 263; 16 1L. J. Ex. 51, 
139; 7L. T. O.S. 113; 153 E. R. 848. 

Annotations :-~—-Refd. Cole v. Goble (1853), 13 C. B. 445: 


Darley v. Martin ((1853), 1 C. LL. R. 729; Roddy rc. 
Fitzgerald (1858), 6 H. L. Cas, s23. 


SULKELRY v. STAMIS 
N. Le L. R. 747 .— 
weet ANDERAON ¢. AINSLIE 
of Sea.) 27.—S0OT. 


Tenant in tail in remainder.}— 
tenant in tall in remalnder cannot, 
a deed acknowledged under sect. % 
6 Gieo. 4., No. 22, do more than 
create a base foe without the oon- 
currence of the tenant of the immediate 


A 


v. GAL- 
Eq. 49 .—IR. 


Parr II.—Estares anp lnrerests In REAL Estate. 


639. Alien.] — Land was given to an alien in 
tail, the remainder over to anther in fee, the alien 
suffered a common recovery & died without issue : 
all this matter was found by office. It was moved, 
that this office should have return, so as upon 
the matter, the alien was not tenant of the land 
at the time of the recovery suffered : but the whole 
ct. held the contrary, & that the recovery was good, 
& should bind him in the remainder.—-ANON. 
(1588), 4 Leon. 84; 74 E. R. 746. 

640. Convict.) — Forfeiture Act, 1870 (c. 28), 
provides that all the real & personal property of 
8 convict shall vest in the administrator appointed 
under the Act “ for all the estate & interest of such 
convict therein,” & that the administrator shall 
have ‘‘ absolute power ”’ to sell, convey, & transfer 


any part of such property: by sect. 8 the convict, | 


while subject. to the operation of the Act. is to be 
incapable of ‘ alienating "? any property :-- Jeld: 
(1) the administrator had no power to bar the 
estate tail of a convict & convey the fee to a pur- 
chaser; (2) a deed by which the convict. simply 
granted the property to a grantee & his heirs 
to the use of himself, his heirs & assigns, was 
not an “ alienation"? with Forfeiture Act, 1870 
(c. 23), 8. 8, & consequently the convict himself 
could bar his estate tai] & thus enable the adminis- 
trator to sell the fee.—e GASKELL & WALTERS’ 
CONTRACT, [1906] 2 Ch. 13; 75 L. J. Ch. 5085 94 
L. T. 658 ; 22 T. L. R. 464, C. A. 

An otaioe i—~.43 to (1) Consd. Rte KE. DD. SS, (EY1AT 1 Ch. 


641. Administrator of convict’s property.! -~Jr 
GASKELL & WALTERS’ CONTRACT, No. G40, ante. 

Lunatics.) — See Lunatics, Volk XXXHI, 
pp. 213-214, Nos. 1195-1205. 

Infants.) —See Nos. 669-72, post. 

Entail of copyholds.'—-See CoryHonns, 
XIUI., pp. GO, 61, Nos. 736-737. 


Vol. 


B. Provision against Disentail. 

See Fines & Recoveries Act, 1833 (¢. 71); Law 
of Property Act, 1925 (c. 20), 8. 130. 

642. Provision vold.!-—A feoffment to one for 
lite with remainder over in tail proviso that if 
any of therm in remainder in tail shall alien, the 
uses sball cease in respect to him as if he were 
dead: this proviso is repugnant, impossible. & 
against law.—CHOMLEY v. TlumMpLE (1595), Cro. 
Eliz. 379; 78 BK. R. 0263 sub nom, CHOLMELEY 
HLUMBLE, 1 And. 346. 


nad. Corbet's Case (1600), 1 


Annotations :—~To Co, Hep, 


77 b. Refd. Mildmay's Case (1606), 6 Co. Rep, dna, 
643. -——.)-—CORRBET’S CASE, CORBET v. CORBET, 


No. 469, ante. 
644. ----.! — Tenant in tail cannot be re- 
strained from alienating by recovery either by 
condition, limitation, or by devise.- -SONDAY'S 
CasE (1611), 9 Co. Rep. 127b; 77 E.R. 05. 
Annotations :--Refd. Portington'’s Case (1613), 10 Co. Rep. 
35a; Chadock ¢. Cowley (1624), Cro. Jac. 695; Beck's 
Case (1630), Litt. $44; Npirtie. Bence (1634), Cro. Car. 
368; Meredith v. Webber (1660), UO. Bridg. 560: Petty 
vt. dard (1662), OQ. Bridg. 35: Bamfield rr. Popham 
(1703), Holt, K. B. 333; Shaw ©, Weigh (1720), Fortes. Rep. 
58; Walter ¢. Drew (1722), 1 Com, $72; Seale r. Barter 
(1801), 2 Boe. & P. 485: Doe d. Garrod v. Garrod (18531), 
2B. & Ad. 87. Mentd. Luddington vr. Kime (1696), | 
Ld. Haym. 203; A.+4i. ©. Young (1733), 2 Com. 425, 
Wharton ¢. Gresham (1776), 2 Win. Bi 3083; Heron tv. 
Stokes (1845), 12 CL & Fin. 161, 


645. ——--..—(1) A condition in a gift in tail, 
not to sutfer a common recovery, is repugnant & 
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wife shall be endowed, that the husband of a woman 
tenant in tail, after issue shall be tenant by the 
curtesy, & that tenant. in tail may suffer a recovery, 
are inseparable incidents to an estate tail, & 
cannot be prohibited by condition. If a man 
makes a proviso that warranty & assets shall not 
bar the issue in tail, or that a collateral warranty 

Shall not bar the issue or the donor, these pro- 

Visoes are against law, & repugnant. 

(2) A recovery by tenant in tail bars a contingent 
remainder.— MILDMAY's Casmé (1605), 6 Co, Rep. 
40a; 77 E.R. 301: sub nom. MiipMay rv. Miup- 
MAY, Moore, K.B. 682. 

Annotations -— a to (1) Apld. Sonday’s Caao (1611), 9 Co. 
Kep, 127 bo Consd. Portiaztan’s Case (1619), 10 Coa. 
Rep. 35 a: Boy ov. Hynde (1628), Cro. Jac. 607; 
Ratcliffe’s Case (1720), J Stra. 2675 Re Hosher, Roshoer 
e. Rosher (1884), 26 Ch. Do R01; Re Dugdale, Dugdale 

. Dugdale (1888), 38 Ch. 0. 170. Refd. Stukeley rv. 

Butler (1614), Hob. 168; King e. Rumball (1617), Oro, 

Jac. 4485: Gardner ¢r. Shelden (4671), 2 Keb. 78h. dal- 

Hever e. Vauy (1740), 8 De GQ, ML & G67, ne Beadley oe, 

Petxoto (tia7), 3 Ves. 4225 Tendale eo Warre (2820), 

Jac. 212; Holmes «. Godson (bso), 24 E, 3d. Ch. oat, 

Cencrally, Refd. Rowles t. Mason (1612), 2 dtrownl, 102 ; 

Howard ¢. Norfolk (1680), 3 Cas, in Ch. $45 Phornb 

Kleetwood (1720), Posten. JIS. Mentd. Hath & 

Mountague’s Case (fGud), S$ Cas. in Cho da: Hrewster 

vw. Rifchfin (t698), Comb, 424. 

646. - 0 Lands were devised to several 
daughters successively in tail, with a provise 
“that if any of them should conclude & agree to 
or for the doing or executing of any act, ete, 
Whereby the lands entailed, ete., or any estate or 
remaainder thereof, should by any way or Ineans 
be discontinued or ahened, or should do any act 
ov thing whereby the lands might not) deseend, 
remain, or come, as limited by the will, Giat then 
she or they so conchiding A agreeing to or for the 
doing & executing of any such act, ete., should 
immediately after such conchision & agrecment, 
ete. lose & forfeit, ete. such estate & benefit: as she 
or they might claim, in suchomanner, as df she or 
they had never been named in Che will, & Chence- 
forth the estate & estates Himited to her or f tseats, 
ete., Bhould utterly cense as dilly to all infants & 
purposes as if she or they ete. were dead without. 
heirs of their bodies.’ ‘Phe tirst tenant in taal 
concluded & agreed to suffer a commen recovery 
& sulfered one accordingly : the nest ip remainder 
claamed the estate as forfeited A brought tres- 
pass. It was adjudged against her, A: fleld: 
judgment piven agninat tenant in taal with voucher 
& recompense in value. bound the cxtate tail, 
whether the recovery was an goud tithe: or not, & 
although no recompense be bad. ‘Tenant in tail 
could net be restrained by any condition or 
limitation from suffering a recovers 5 & if was 
absurd to say that the recovery itself could not be 
prohibited by any condition or fimitation. A yet 
that the eonclusion or agreement to suffer if might 
he prohibited.  Parrixnaton'’s Cask (1615), 10 Co. 
Rep. 85b; 77 E.R. 9763 aah nom, PoRTrInGtoNn 
.. Rooers, 2 Brown. 65, 18. re 
Annotations: Apld. Foy e. isynde (1824), Cro, Tae, ‘ 

Consd. taeekiis t. Penrbyn (1477) 36 2. ‘EP GSO ste 

Roaher, Ruaher o. Hosher (PhA4d), 26 Oh Td BOD, i; 

Fry's Case (1672), 1 Vent. 1905; Teed oo. Matton (1674), 

® Mol. Rep. 25: Anon. (1676), 2 Mod, Magy, 7 : Acherley 

ce. Vernon (17345, Wiles, 1535 Martin d. ‘Tregonwell vo. 

Strachan (1744), 5 Tertn Hep, £07, 00; OGullfver «, Vaux 

(1746), 8 De GM. & G. 167, 0.) Holtnes #. Godson 

(18656), 25 G3. Ch, S17, » Needer eo Whichester 

Hp. (1614), Hob. 220; Newport rv. Mildinsy (1634), Cro, 

an, 307; MManby tt. Seot (1663), 1 Keb 3575 Rabto 

rp. Robinson (1667), 2 Keb. 141; Hearle ¢, Greenbank 

(1749), 3 Atk. 695; Compton #, Collinson (7790), 1 My, 


against law. To be dispunished of w , that the Ii. S34. 

-— Re WEO ion. @ 1: 7" . iv. R. 101.-—CAN, ‘his executing the dered as @ consenting 
Seong (1902 as “N. BW tEGS | ee '& not as «a COnyey Mg party.~~ste 
56; 19 N. 8. W. W. N. 72.—AUS. e. Tenant for Ufe.j-—-The concur: | NOWLAN _ & ieee tA giants ae 

& SLATER | rence of a tenant for Hfe in a difa- ' heidi nares ioe AUS. . 1 r 


d. -———.}~—-Re Brown 
(1903), 23 C. L. T. 172: 60. L. R. 386; 


: entalling deed can be rightly given by . 4-5. W. 
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Sect. 10.—Fatates tail: Sub-sect. 4, B., C. & D. (a), 
(b) & (¢).] 

647. --—.]-—Testator devised his estates to his 
gon & his heirs male ‘‘in the fullest trust & con- 
fidence ’* that he would not do, nor permit to be 
done, *‘ any act in law or otherwise,’’ to defeat the 
thereinafter declared trusts & limitations of the 
estates, but that, on the contrary, he would do all 
in his power to effectuate them. He then declared 
how the estates were to go if the son died without 
issue of his body lawfully begotten, specifically 
devising one-fourth portion to D. The son 
having entered into possession of the devised 
estates, suffered a recovery :-—Held: the words 
of the will did not ercate a trust, & the entail was 
barred by the recovery. 

The right of a tenant in tail to enlarge his estate 
into a fee cannot be restricted by any expressions 
of testator, the donor of the estate (Lorn PEN- 
ZANCE). 

This clause, whichever way it is looked at, 
really is nothing more or less than an interdict 
upon barring the estate tail, an interdict which 
is contrary to the law (LokD PENZANCE).-— 
DAWKINS », PENRYN (1878), 4 App. Cas, 513 48 
L. J. Ch. 804 3 39 L. 7. 5683; 27 W. R. 1738, EL LL, 
Annotutiona :--- Reld. Cooper v. Macdonald (1877), 7 Ch. D. 

2s8. Mentd. Noyos v. Crawley (1878), 10 Gh. I). 81; 

{fateher a Fateher (1881), 50 0. J. Ch. 735: Tichborne 


». Welr (1892), 8 'T. L. 1. 713; Odhams v. Branning 
(18396), 74 1. VT. 370. 


648. Bond against barring entail.) -— The 
father settles lands upon his son in tail & takes a 
bond from him that. he shall not dock the entail. 
On bill to be relieved against the bond, bond 
decreed to be good. If the son would not have 
given the bond the father might have made him 
only tenant for life.---MREEMAN Dp. FREEMAN (1691), 
2 Vern. 243; 1 Hq. Cas. Abr. 873; Prec. Ch. 28 ; 
23K. RR. 751. 

Ss ard ~-Mentd. Worthing Corpn. ov. Heather, [1906] 


C. Money to be laid ow in Land. 

See Liaw of Property Act, 1925 (c. 20), 8. 130. 

649. May be disentalled-- Lands to be pur- 
chased with future rents.|—The entail of lands to be 
purchased with rents hereafter to become due to 
trustees may be barred under Fines & Recoveries 
Act, 1833 (ce. 74), 8. 71.--FoRpDHAM ». FORDHAM 
(1864), 34 Beav. 50; 5 New Rep. 159; 11 L. 'T. 
620; 11 Jur. N.S8.28 3 13 W. R197; 65 BL R. 554. 


NS -Apld. Re Narvey, Harvey v. Harvey, (1901] 
2 Ch. 200. 


650. - - -- ~.|—-Personal estate the income 
of which is directed to be paid to A. for life, & the 
capital of which is on his death, directed to be 
invested in the purchase of land to be settled to 
the uses of a strict settlement of real estate created 
by the same instrument can be effectually dis- 
entailed in the lifetime of A. by the tenant In tail 
under the settlement with the consent of the 
tenant for lite under the settlement.—-Re Hanvey, 
Harvey v. HWarvey, (1901)2 Ch. 290; 701. J. Ch. 
O04; 851. T. 36; 40 W. RR. 695. 


Annotation -—Refd, Re Monckton’s Settlmt., Monckton ¢. 
Mouckton, [1913] 2 Ch. 636. 


D. Protector of the Settlement, 
(a) Owner of Prior Estate. 
See Fines & Recoveries Act, 1883 (c. 74), ss. 22, 
Up tan 27,28; Law of Property Act, 1925 (c. 20), 
BR. bet), 


651. Tenant in tail in possession — Barring by 
tenant in tail in remainder.|—Where there is 
tenant in tail in possession & tenant in tail in 
remainder under the same settlement, the tenant 
in tail in possession is the protector, quoad the 
tenant in tail in remainder, under Fines & 
Recoveries Act, 1833 (c. 74); & where the tenant 
in tail in possession is a lunatic, the Lord Chan- 
ccllor will, as such protector, consent to a dis- 
entailing deed by the tenant in tail in remainder, 
where it is for the heneflt of the near relatives of 
the lunatic.—Re BLEwiTrT (1855), 6 De G. M. & G. 
187; 25 L. J. Ch. 393; 26 L. T. O. S. 189; 2 
Jur. N. S. 217; 4 W. R. 195; 43 E. R. 1208, 
LC. & lL. JJ. 

Annotation :—Refd. Re E. D. 8. (1914), 83 L. J. Ch. 505. 

652. Tenant for life—Under same settlement as 
estate tall.|—-A disentailing deed, executed in 
pursuance of the Fines & Recoveries Act, 1833 
(c. 74), 8. 15, by a tenant in tail in remainder of 
lands under the will of A., who was tenant in fee 
in remainder expectant on the death of C., the 
tenant for life of the same lands under the will of 
B., is valid & effectual to bar the entail, although 
C., the tenant for life, was not. a party thereto, as 
‘** protector’? under the statute; & C.’s consent 
is not necessary, because the “ prior estate ”’ of the 
person whose ‘consent’? as ‘‘ protector” is 
required by sect. 34 of the Act. must, by sect. 22 
be an estate subsisting ‘‘ under the same settle- 
ment”? as that which created the estate tail; the 
object of the Act being to prevent ao tenant for life 
not under the same settlement from interfering 
os ee matter.— BERRINGTON v. Scorr (1875), 32 

de e ° 125. 

653. Joint life tenant—-Tenant in tail of share.] 
—Freeholds stood limited to A., B., G. & 7). 
jointly for life. remainder in fifths to them & E. 
as tenants in common in tail male, with cross 
remainders in tail male. <A., without the consent 


lof B.. C.. or D., & in the lifetime of E., who after- 


wards died without issue, executed a disentailing 
deed of his estates tail :— Held: A. was protector 
not merely of an aliquot share of the estate, but 
specifically of his original fifth share, & also of the 
fourth of E.’s fifth in remainder after E.’s cstate 
tail; & consequently that the original fifth share 
of A., & also his fourth of E.'s fifth share, were 
olfectually disentailed.—TUFNELL v. BORRETLI, 
(1875), L. R. 20 Eq. 191; 44 L. J. Ch. 756; 23 
W. RR. 717. 

654. Beneficial owner-——Not bare trustee.;-—-- 
In Fines & Recoverics Act, 1833 (¢, 74), 8. 22, which 
points out the person who shall be protector of 
the settlement, the “owner of the prior estate ”’ 
is the person who is entitled under the settlement 
to the beneficial enjoyment of the rents & profits. 
Ina will made before the passing of the Act testator, 
being entitled to the equity of redemption of a 
freehold estate, devised the same to trustees & 
their heirs to the use of them & their heirs during 
the life of A., a married woman, in trust for A. for 
her separate use, with remainder to the use of B. 
in tail, with remainders over. In 1871, the legal 
estate being still outstanding, the first tenant in 
tail, with the consent of A. as protector, disentailed 
the estate:—Held: the entail was effectually 
barred, A. & not the trustees, being the proper 
protector of the settlement. 

Under the old law, where the estates tail were 
legal the person to create the tenant to the pravcipe 


PART it, SECT. 10, S8UB-SEOT. 4.—C. 
t. Afay be disenfailed.}—Re SKERRETT'S Trusts (1884), 15 L. R. Ir. 1.-—IR. 
PART Ii. SECT. 10, SUB-SECT. 4.-——D. (a). 
g. Tenant for Nfe.}--—-BiRDRILL t. BinpaiLe (19290), 46 O. L. R. 345; 50 D. L. R. 708.—CAN. 
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must have the legal estate, but where the estate 


tail was equitable, the person to create the tenant 
to the preecipe was the person entitled to the enjoy- 
ment of the rents & profits. In this case al] the 
estates were equitable, & the lady being entitled to 
the beneficial enjoyment would have been the 
person to make a tenant tothe precipe, & not the 
trustee (CoTron, L.J.).—Re Dupson's CONTRACT 
(1878), 8 Ch. D. 628; 47 I. J. Ch. 682; 391. 7. 
pene ho a 

nno — ef Ainslie (No. 2), 2 - stie 

(1884), 54 L. J. Ch. 8.  Consd, he Tandy Jenkins? futate, 

Blandy Jenkins r. Walker, [1917] 1 Ch. 46. 

655. —~-—.]---Testator who died on Apr. 8, 
1854, devised real estate to trustees during the 
lives of three persons & the survivor of them upon 
trust to pay certain annuities & accumulate th 
surplus rents & profits & hold them upon the trusts 
therein mentioned during the lives aforesaid, 
& from & after the termination of the estate limited 
to the trustees, testator devised the same to his 
grandson,J.,intail. OnJuly 14,1875, J. executed 
a disentailing deed in which the only survivor of 
the trustees joined as protector of the settlement. 
By an order of the ct. dated Mar. 26, J879, it was 
declared that the trust for accumulation contained 
in testator’s will was void as from Apr. 3, 1875, 
the expiration of twenty-one years from his death 
& from that date the surphis rents belonged to his 
heir-at-law the father of J.:— Held: at the date 





of the disentailing decd there was no protector of | 


the settlement. The trustee was not) protector 


for he had no beneficial interest. The beneficial ; 


interest created by the will had come to an end, & 
the heir-at-law who was entitled fo the beneficial 


interest did not take under the settlement made by : 
the will & was also prevented from being protector 
by Fines & Recoveries Act, IS8s (eo. T4), 8. 27, | 


which forbids an heir to be a protector, Phe 
disentailing decd was therefore valid. — Re Hvauir, 
[1906] 2 Ch. 642 3 75 1.0. Ch. 7543 95 1. PR. S70, 


winnotation :--Consd, He Blandy Jenkins’ Eatute, Bandy ; 


Jenkins v. Walker, (LUT) 1 Ch. 46. 
656. —- -- —--') - Owner” of the prior estate, 


in Fines & Recoveries Act, (833 (ce. 74), 8. 22! 


means beneficial owner. A trustee who has no 
bencficial interest, whether or not hie has duties to 
perform, is a ‘' bare trustee "under sect. 27. 
Freeholds were settled to the use that J. should 
receive thereout a yearly rentebarge, & subject. 
thereto that his wife surviving him should reccive 
a yearly rentcharge, & subject thereto to the use 
of J. for life, with remainder to the use of trusteos 
for a term of years if A. should so long live, & 
subject thereto to the use of the first & ot her sons 
of J. & his wife successively in tail male, with 
remainders over. The trusts of the term = were 
to apply the rents & profits for the benefit: of 
children or other issue of J. & his wife. J. died 
leaving his wife & a son, pltf., & a daughter, 
both of whom were married but had no issue. <A. 
was still living. PItf. desired to disentail :— 
Held: there was no protector of the settlement. 


Plitf. & his sister were not protector, not being | 
owners of the term, assuming it ta be ‘‘ the prior : 


estate ’' within acct. 22, the present trustees were 
not protector, being ‘ assigna’’ of the original 


trustees & excluded by sect. 27, two surviving , 
original trustees were not protector, never having ; 


been beneficial owners. PHtf. could therefore 
disentail without consent.—Re BLaNpyY JENKINS’ 
EsraTe, Buanpy JENkrNS ¢r. WALKER, []917] | 
Ch. 46; 86 L. J. Ch. 76. 
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657. -. -.]- -The poeon who, under the Fines 
& Recoveries Act, 1838 (c. 74), s, 22, is the protector 
of the settlement, as being the ‘* owner of the prior 
estate’ to the estate tail, is the person who is 
beneficially entitled to the rents & profits. 

A frechold estate was devised to trustees for a 
term of ninety-nine years, if testator’s son M, 
should so lung live, upon trust. to manage the estate 
& to pay thervout a yearly sum of £250 to M. for 
life; &, subject thereto, to pay the surplus of the 
rents & profits to the person for the time being 
entitled in reversion immediately expectant upon 
the term to the rents & profits. Upon the expira- 
tion or sooner determination of the term, (he estate 
was devised to the use of testafor’s son TH. for life 
with remainder to H.'s sons in tail male: Held: 
HW. was the protector of the sef{lement.-—- Re 
AINSIIE (No. 2), AINSLIE rv. AINSLIE (PSS4), 54 
l. J3.Ch. 83 Sb 0. T. 7803 83 WLR. TAS, 
Annotation :--Cons@. Pere Wandy Jonking’ Estate, Blondy 

Jenkins te Walker, (ivi7) i Ch. 46. 
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(hb) Court acting as Protector, 

See Fines & Recoveries Act, ES88 (e. 74). ea. 38, 
{83 Law of Property Act, 1225 (ce. 20). 8. 180, 

658. Protector convicted of felony Husband of 
| tenant for life.’- On the hushand of a married 
‘woman, tenunt for life under ai settlement, being 
I convicted of felony. the Ct. of Ch. becomes pro- 
, tectorofthe settlement. - We WAINEWRIGHIT (1843), 
PE PR. POS 3; 7 Jur 400; 4b BR. O80: aub nom, 
i Re Warnenianr, Air p. SLADE, 1S Sim. 200: 0 aub 
i now. Ke SLADE, Er p. Warnwigonr, 12 1. a. Ch, 
AZO35 rub nom. ScoTre. Warswinerr, bb. TT. OLS, 

Saye Booey 
‘ “‘Annalaliin > Refd. fie LL. & ON. WL Rye Boop. Woreoster 
College, Oxford (US4a8 PT. 2 eh. bad. 


' 659. Tenant for life.) Re GRavencn 
(IStT). 1 De Gi. & Sm. T7004 08 44, BR, 1257, 

' Protectorinsane.!- See Loxariosg, Vol. NN ATIE, 
Popp. 212, 2. Now, PIO 1200, 


See Fines & Recoveries Act, PSS (Ce. Th), ae. 
O4, 36, 87, 42 445 daw oof Property Aet, P2t 
(er. 20), 8. PaO. 

660. Discretion of protector absolute. Motive 
immaterial.!-— Mstates settled so asto wo along with 
a barony in fee, Form of settlenient approved of 
by the et., in pursnance of a direction contained in 
a deed cxecuted by the late Lord Le Despencer, 
that his cstates should. se far as the law would 
allow, be strictly settled, after his death, so as to 
go along with the baronial dignity of Da Despencer, 
which was a barony in fee, & be held & enjoyed by 
| the person for the time being possessed of the sare 
i dignity, for the support thereof, Ko long ag the 
| person possessed of the same dignity should be a 
(lineal escondant of the late Lord, but with a 
! provision that in caac the dignity should, at any 
| 
{ 


| (cr) Canaent of Protector, 
f 
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time or times within the liniits preseribed by law 
for strict settiements, be suspended or in abeyance, 
ithe rents & profits of the sare cmt auton should, 
during the continuance of ery Buch suspumstotm 
or abeyance, be equally divided amongst the co- 
’ heirs per atirpes of the person or persons respectively 
by reason of whose death or deaths without issue 
male, such suspension Gr abeyance should be, for 
(the tame being, occasioned. 
Unless there is good reason to the contrary, 
the ct. ought to Iet him [the trustee upon trust to 
settle} exercise his discretion. In the next. place, 


Ci a ae! 


t 


2 er a ee 


SUB-SECT. 4.--D. (¢}. 


h. Whether necezsar per tae express consent of the protector to the settlement fa not necemary to bar an entate tall. 
Pann (1 78), 3 


Mr. A. R, 61.—CAN. 
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Sect. 10.—Estates tail: Sub-sect. 4, D. (c), BF. & F.] 


the Act of Parliament itself furnishes reasons why 

a protector should not be appointed by the ct. 

unless upon a special case. By sect. 36 a protector 

ia made irresponsible, & is at liberty to act from 
mere caprice, il] will or any bad motive (SHADWELL, 

V.-C.).—BANKES v. LE DESPENCER (1843), J] 

Sim. 5608; 12 L. J. Ch. 203; 7 Jur. 210; 6&0 

). R. O70. 

Annotations :-~Retd. Bell v. Holt) 
178. WMentd, Vanderplank v. King (1843), 3 Hare, 1; 
Williams v, Teale (1847), 6 Hare, 239; Davenport vr. 
Davenport. (1863), 1 Hem. & M. 775; Stanley ve. Coult- 
hurst (1870), L. KR. 10 Hq. 259. 

661. Consent given to disentailing deed --- Pro- 
tector’s right to consent to sale retained.: A., 
the protector of a settlement containing a power of 
sole by the trustees with her consent, docs not, by 
becoming an executing party to a disentailing deed, 
in which her life interest is expressly reserved, 
deprive herself of her right to consent to a sale of 
the estates comprised in’ such settlement.-- 
Linn @. PRITCHARD (1854), Kay, 304; 2 Eq. Rep. 
374; 2W.R. 207; 68 8. KR. 167. 

662. Where more than one protector appointed 
-—-Right of survivor to consent.|— ‘Testator devised 
all his real extate to the use of his son Ct. for life 
with remainder to his first & other sons sueces- 
sively in tail male, & testator appointed two 
persons, not including the tenant for Jife, to be 
protectors of the settlement under Fines & 
Recoverios Act, 1833 (ce. 74), 4. $2. There was no 
provision for filling up a vacancy in the office of 
protector, The tenant. for life conveyed his life 
estate to his son, pltf., who was the first tenant in 
tail, One of the protectors died & the survivor 
joined with (he tenant in tail in a disentailing deed | 
the estate was then sold to a purchaser for an estate 
infee simple :- Held: the estate tail was effectually 
barred by the surviving protector having joined 
in the disentailing deed & a demurrer to a bill for 
specifle performance of the contract of sale was 
overruled.—-BELL v. HOuTBY (1873), L. Re 15 Iq. 
78h; 42 LI. Ch. 2663; 28 1. 1. 03 21 W. OR. 
321. 

SuuNearid rth :~ Apprvd. Cohen v, Bayley-Worthington, [1908] 


663. - --.) ~These protectors of a settle- 
ment were appointed by settlor under Fines & 
Recoveries Act, 1833 (ce. 79). 8. 32, with a provision 
for filling up vacancies. Two of the protectors 
died & the vacancies were not. filled up :—JHeld: 
since upon the true construction of the settlement 
it was not. clear that the settlor intended to exchide 
survivorship the surviving protector had power 
to exercise the ofilce & to give a good title.— 
COonEN v. BAYLEY-WORTHINGTON, [T8908] ALC. O07 | 
W711. J. Ch. 363; 08 L. T. 4613; 62 Sol. Jo. 238; 
H. L.; affg. S.C. aub nom. Re BAYLEY-WORTHING- 
TON & COHEN'S ConTRACT, [1908] 1 Ch. 26, C. A. 

664. Consent after death of tenant in tall.|-— 
A tenant in tail executed a disentailing assurance 
& died. The protector of the settlement subse- 
quently si 
assurance, & the same was then duly enrolled within 
six months from the execution thereof by the 
tenant in tail :—-Held : the consent of the protector 
was effectually given notwithstanding the previous 
execution of the assurance by, & the death of, the 


fled hia consent by executing the , 


sae 


(1873), L. R. 15 Ea. , 


jin tail male or in tail. 
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tenant in tail, & the enrolment after the tenant in 
tail’s death was good.—WHITMORE-SEARLE v. 
WHITMORE-SEARLE, [1907] 2 Ch. 382; 76 L. J. Ch. 
576; 971. T. 160. 

665. Tenant in tail protector — Disentailing 
assurance operating as consent.|—-By the will of 
testatrix who died in 1880 realty was devised in 
trust, in the events which happened, for M. for 
life, with remainder in trust for his first & other 
sons successively in tail male, with remainder in 
trust for M. in tail, with certain remainders over 
in trust for other persons. M. was advi in 
1902 that the sons’ estates in tail male were void 
for remoteness & that he was entitled as tenant 
in tail male or tenant in tail in possession, & by a 
discntailing deed executed by him shortly after- 
wards, after reciting the will, the advice given to 
him. & that he was desirous of barring his estate 
in tail male & all other his estates in tail & all other 
estates, interests, & powers to take effect after 
{he determination or in defeasance thereof, he 
conveyed the real estate to a grantee to the use 
of himself in fee simple, discharged from all his 
estates in tail male or in tail & all estates, rights, 
interests, & powers to take effect after the 
determination or in defeasance of such estates 
The deed contained no 
separate consent by M. as protector of the settle- 
ment. In 19038 it was decided that the estates in 
tail male of the sons of M. were not void, & that he 
took in the first place only an estate for life: 
M. died in 1000 without issue :—-Ileld ; the execu- 
tion of the disentailing assurance by M. operated 
as a consent by him as protector of the settlement. 
the estates in remainder on his own estate in tail 
were barred, & he took the property in fee simple 
subject to his own life estate.—Re WILMER’S 
TRUSTS, WINGFIELD tv. Moore, [1910] 2 Ch. 111; 
70 L. J. Ch. 617; 102 L.T. 7235 54 Sol. Jo. 563. 

Consent by Court for lunatic.])— See Lunatics, 
Vol. XAATII., pp. 212, 218, Nos. 1192-1104. 


i, Mode of Disentail. 

See Fines & Recoverics Act, 1833 (ce. 74), ss. 15, 
40,47; Law of Property Act, 1925 (c. 20), ss. 130, 
1333 Trustee Act, 1925 (c. 10). 

666. Deed operating as common law grant — 
Conveyance to trustees—Effect of disclaimer by 
grantees.|——M., a tenant in tail in possession of an 
estate, executed a disentailing deed, purporting 
to be a grant of the estate to A. & BK. & their heirs, 
free from all estates tail of the grantor, to the use 
of A. & B. & their heirs upon trust for the grantor. 
The deed was enrolled but not executed by A. & 


| B., who subsequently executed a deed of dis- 
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claimer :—Held: the disentailing deed operated 
asa grant & not by the Statute of Uses; it was 
rendered inoperative by the subsequent. disclaimer 
by the grantees; & the estate tail of M. was not 
barred under Fines & Recoveries Act, 1833 (e. 74). 
— PEACOCK t. EASTLAND (1870), LR. 10 I. Q. 17; 
301. J. Ch. 534; 22 L. T. 7063; 18 W. R. 858. 

Annotation :-—Reld, Savill e. Bethell, (1902) 2 Ch. 523. 

667. Declaration of trust--No disposition.) — 
A feme covert entitled to an cquitable estate tail 
in copyholds at L. executed, in Feb. 1870, a deed 
declaring that such copyholds should be held in 
trust for such persons as she & her husband should 





PART IJ. SECT. 10, SUB-SECT. 4.—E. ; = pare eae - ae | LOCUR (1900), 27 A. R. 459.—CAN, 
ration, In accordance w . 8. oO. oO. jJ—B . : ; 
k. Deed operating as common law 1977, c. 111, 8. 67, of @ discharge of | 468—IR. ee BOCtEs Rowe 
e op. q. 232.—IR. , &@ mitge. in fee simple made by a tenant _——-.J— Walan oe. STuppErr 
een ae : " os tall Pelican etic ne nee Bene (i871), 1. R35 CLL. 478.—IR 
° gage. NDERWOO . r. barred of the en LA ¢ ae KN. «he ‘ . 
ier are y Vion - Le ¢. LAWLOR (1881-82), 10 8. C. R. 194.— | q. Conreyance.}—DUMBLE t. JOHN- 
1887 a nN. &. WwW. E 1332: afd. CAN. SON 1866), 17 Cc. P. 9.—CAN., 
1888), 9 N. RB. W. En. 1h AUB. n. ——--. -—-CULBENTSON ¢. McCci- | sg, ——~.}~-A conveyance barring 
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jointly appoint, & in default for herself in fee. The 
deed was duly acknowledged but was not entered 
upon the ct. rolls of the manor within six months 
after execution. By a deed of settlement dated 
in Mar. 1870, she & her husband, purporting to 
exercise this joint power, appointed the copyholds 
at B., & also covenanted to surrender those & 
other copyholds to which she was entitled in fee, 
to trustees upon trust to sell, invest the proceeds, 
& hold the fund, in the events which happened, 
for her for her separate use for life, then for her 
husband for life, & then for her children other than 
her eldest son. No sale or surrender of any of the 
copyholds was ever made. The feme covert had 
several children, & after the deaths of her & her 
husband the trustee of the settlement pctitioned 
that all the copyholds might vest in him for all 
the estate therein of the eldest son & customary 
heir, who was an infant, & the judge made a 
vesting order according to the prayer of the 
petition :—-Held: the deed of Feb. 1870, being 
a mere declaration of trust by the tenant in tail, 
& not a “ disposition ©’ within Fines & Recoveries 
Act, 1833 (c. 74), was inoperative as an assurance 
to bar the estate tail in the copyholds at H. 

The Statute [Fines & Recoveries Act, 1833 
(c. 74)] requires that the instrument to bar the 
estate tail shall be a disposition, & I find in this 
case nothing like a disposition. It is a mere 
declaration of trust by the lady (Iry, L.d.). - 
GREEN v. PATERSON (1886), $2 Ch. TD. fos 560 
L. J. Ch. 181; 54.1. T. 7383 34 W. RR. 724, C2 A. 
Annotations :-—Consd. & Id. Carter r. Carter, [1480] 


Exp 
Ch. 62. Mentd. Harris rc. Tubb (1889), 42 Ch. Dh : 
hoe v. Green, Green t. Knight (1805), 44 W. OR, 
65. 


668, ——- --- .}- A declaration of trust of 
copyholds by a marricd woman tenant on the rolls 
of the manor, by a deed acknowledged under 
Fines & Reeoveries Act, 1833 (c. 74), in a‘ dis- 
position ’' within sect. 77 of the Act & will effectu- 
ally bind the copyholds as against her customary 
heir. Such a case is not within the proviso of 
the sect. 

A mere declaration of trust. could not bar an 
estate tail (STIRLING, J.).--CARTER tv. CARTER, 
[1896] 1 Ch. 62; 65 1. J. Ch. 865° 78 1. T. 457; 
44 W. R. 73; 40 Sol. Jo. 83; 15 KR. 828. 

Contract to disentall.)}—Sve sub-sect. 4, T°., post. 

669. Estate tail of infant --- Infant ordered to 
convey-—Debts Recovery Act, 1830 (c. 47), 5. 11.;— 
An infant tenant in tail may be ordered to convey 
under above Act.---RADCLIFFE t. ECCLES (1856), 
1 Keen, 130; 48 BF. RR. 256. 

670. -—-- 
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Effect of vesting order Trustee Act, 


1850 (c. 60).} —A vesting order, under above Act, | 
will if consented to by the protector of the settle. 


ment, bar all estates in remainder, & not pas a 
base fee only under Fines & Recoveries Act, 1X33 
(c. 74).— POWELL v. Matruews (1855), 1 Jur. N.S. 
ne :—Retd. Ie Montagu, Faber r. Montagu, (1596) 
1 Ch. 549. ; 
671. fice wi dee eee p Trustee Act, 1893 {C. 93). -- 
Where under above Act, an order is made vesting 
or appointing a person to convey the estate of an 
infant tenant in tail in possession the effect is to 
bar the estate tail & remainders over.-. Ke Mox- 
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TAGU, FARER t. MontTaar, [1806] 1 Ch. 549; 65 
L. J. Ch. 372; 74 L. T. 83463 44 W. R. 588 


«innotation :— Refd. Re Hambrough's Estate, Hambrough 


v. Hambrough, [1909] 2 Ch. 620, 

672. —— -- - Made without furisdiction.] 
--The ct. has no jurisdiction to authorise a mtge. 
of the interest of an infant tenant in tail in ro- 
mainder for the purpose of raising moucy for his 
maintenance. Where, therefore, in an action, to 
which none of the remaindermen were parties, the 
ct. by a first order directed trustees to raise money 
for the maintenance of an infant. tenant in tail 
in remainder by means of a mtge. of his interest 
in the settled estate, & by a second order the et. 
declared that the infant was a trustee of his 
interest. directed to be mortgaged within sect. 30 
of above Act, & directed certain persona to convey 
that interest by way of mtye. to secure the money, 
& in atone of the second order a disentailing 
deed by way of mtpe. was exceuted : -- Meld: the 
orders were made per ircuriam & without juris: 
dietion, & were therefore of no efeet: also, the 
first order, being made without jurisdiction, was 
not an order directing a mtge. within sect. 30 of 
above Act, & the seeond order being founded on 
the first, was equally made without jurisdiction, & 
the provisions of the above Act could not. support. 
it: therefore, notwithstanding the orders & the 
mitge., the land remained limited to the original 
uses of the settlement. -- ve TAM BROCGH'sS LsSTATR, 
HamMBRovcan ov. HaAMUROUGH, (EW0O] 2 Ch. 620; 
701. 0.Ch. 19s LOL GE. WT. 5215 53 Sol, Jo. 770. 
aAnnofatom: Mentd. Churchward oo. Churchwand (1610), 

26 PR... Hot, 

See, now, Trustee Act, 125 ce. TM). 

Disentall of copyholds.! Ser Coryuonos, Vol. 
XT, pp. 02, 62, 258, 194, Nos, T38 707, POE - 
Lous, 

Estate of lunatic.) See LUNatiION, Val 
AXXIEL.. pp. 145, 263, 204, Now. J20, FIG $205, 

Estate of married woman., Sec HUSBAND & 
Wier, Vol. NXVIE., p. Pas, Nao. EOS, 

Effect of proviso for redemption in mortgage.) -- 
See Morroaun, Vol. NXXAN., pp. 200 302, Nos. 


DUE old. 


LI’. Effect of Contract to Lisentail. 
Soe Fines & Recoverion Act, D839 (ce. 74), aa. 40, 
17: Law of Property Act, PY25 (ce. 20), 8. 190, 
673. Binding on tenant In tall Not binding on 
issue---Although purchase-money pald.!-~WRALE 
. Lowes (1672), Poll. 645 S80 2. R60. 
Annotations :~ Gonsd, Voce do Christinas e. Oliver (1420), 
Oo. & C2 st.) Reld. Viek o. Kuwands (1745), 2 Ka. 
Cus Able. 4793: Doe d. Brune oo, Martyn ()a2a), 8B, a 
47; Rowhotham o. Wileon (95497), 27 LL. J. Q. HH. 61 
Mentd. Webb oe, Astin (t644), 7 Man. & 4.7015 Sturgeon 
t. Wingfield (1840), 15 M. & W, 224, 
674. - © A decree against Conant in 


* 
° 


» tail, who had agreed to sell his estate, he stands 
out all process of conterupt for not obcying it, yet 


~ sme 


his issue not bound by if.- Powe, vo POowsKLL 


(1708), Prec. Ch. 278, 24 1. R154. 
675. -- > . The ct. refused to effectuate 


an order, confirming the master's report, for 


Jaying out money in land for a charity, where the 


nature of « devise, on which it was founded, made 
an opening to evade the Statute of Mortruain. In 
contracts, if a tenant in tail persists in refusing to 


net effectual to ber an cutail as roygarde 


q ,: Er p. Browse (1803) 14 0. Cho at: 
Fepistration be saa Ment Mn 452-1 . " , lands tu New Zraland ; the dood mut 
ona (1883), 1 Man. L. R.19.—— | 9, —-—.} ln New Zealand ennl- | be enrolled in the Supreme Ct. of New 


t. ——~——.}-—-Re CLEaATER (1885), 10 | 

O. R. 336.—CAN. i 
a. ——.)— ATKIXSON ¢. Lemon {= g@, -.—--.} ~The 
b. Enrolment.}—He Pren's EsratTe, « the High Ct 


J.--~VOL. ZEXXVIII. 


ment is necessary to a disentailing | 
deed.—- Mason cr. Mackennan (1586), 
2 nN. Zz. L. Kh. 33] {. C.).~--N.Z. 


deed in the Ch. Div. of | 
. of Justics in England ta 


Ze-aland.-~Hitn v«. Bestince (1901), 
21 N. %. LL. H. $7.--6.Z. 
e. Seltiement.). LYNCH ©. 
Pi , (1870), 51. 1. Ky. 192.~-IR. 
vom fo LYNCH U, CLARMIM, LI900} 
R. 178. OR. 
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Sect. 10.—Hstates tail: Sub-sect. 4, F. & G.] 


execute, & dies, the ct. will not decree the succeed- 
ing tenant in tail to perform it; for such a one 

8 paramount, ee formam doni. Though specific 
performance might have been decreed against 
original parties holding as tenants in common, 

yet, where an alteration prevented a decree as 1o 

one moiety, the ct. would not direct a performance 

as to the other; the contract being entire, & an 
ahi a of half of it inadequate to the prime 
object. 

On a bill to carry into execution a contract for 
the purchase of lands in the life of tenant in tail, 
the ct. would decree him to execute it, & to suffer 
a recovery. But if he will not . . . the ct. cannot 
carry it into execution against the issue in tail 
(Lorp HanpwickH, C.).—A.-G. v. Day (1749), 1 
Ves. Sen. 218; 27 FE. R. 992, L. C. 

Annotations :—Apld. Frank v. Mainwaring (1839), 2 Beav. 
115. Refd. Buckmaster v. Harrop (1802), 7 Ves. 341; 
Bankes ». Small (1887), 36 Ch. J). 716; Meeking v. Meek- 
ing, (1017) 1 Ch. 77, Mentd. Whittaker v. Wvhittaker 
(1792), 4 Bra CC. C, 31; A.-G. o. Davies (1804), 
8 Vos. 535; KHz pp. Minor (1805), 11 Vos. 559; Blagdon 
v, HKradbear We 6), 12 Ves. 466; Harford ». Purrier 
(1816), 1 Madd. 532; Price ©. Hathaway (1822), 6 Madd. 
304; Giblett v. Hobson (1834), 3 My. & K. 517; Philpott 
v. St. Georges Hospital, Smith, Kitching, & Scott, St. 
(ioorges Hospital v. Philpott, Sinith, Kitching & Scott, 
A.-G, v. Dr aba St. Georges Hospital, Smith, Kitching 
& Soott (1857), 4 Jur, N. S. 1269; Horrocks v. Rigby 
(1878), 0 Ch. D. 180. 

676. —- - ae ~~ Customary right in the 
widow to enjoy the whole estate of which her 
husband should dice seised, for her life, barred 
by the husband having articled for sale of the 
estate. 

It is parting with the whole estate in equity ; 
& this considers the thing as done from the time 
it ought; considers vendor as trustee for vendee ; 
& that they, who come in his place, ought to 
performa that. The only objection to that was 
from analogy to users of issue in tail, who claim 
paramount & per formam dont (LORD HARDWICKE, 
C.).—-HInton v. Hinton (1755), Amb. 2773; 2 
Ves. Sen. 031, 638 5; 27 1. R. 187, 1. C. 
Annotations -—Oonsd, Brown wv. Raindle (1796), 

256. Distd. Mocking v. Meoking, {1917} 1 Ch. 77. 

677. - ~----—-.|--A decree directing the owner 
of a legal estate to do such acts as are requisite to 
bar the estate tail, but which are incomplete at his 
eth js not binding on the sucecceding issue in 

i 


I, had agreed to confirm the acts of his father, 
& had submitted to a decree ordering him to do 
the required acts on his part, but the acts had not 
been done when he diced, & the issue in tail is not 
bound (LANGDALK, M.R.).—FrRanNK +. MAIN- 
WARING (1841), 2 Beav. 115; 48 BF. RR. 1123. 
ma vary s—Mentd. Suook vv. Watts (£848), ee 


3 Vos. 


5; Jacobs o. Richa Jacobs «. Porter 
Beav. 300; Eliot #. Ince (1857), 30 L. T. O. S. 82. 
678. —---- ——--.]--A. & B. were tenants in 

tail in common of copyhold premises with cross 
remainders. B. borrowed for A. certain sums of 
money, for which tho title deods of the whole 
property were deposited with the lender, & A. 

od @ memorandum of deposit, undertaking to 
wurrender his interest. B. signed at the foot the 
following memorandum :—‘‘ I join in the de t.”” 
A. died, leaving B. the remaindernan in tail of his 
inoiety :—Held: the debt was a charge on the 
mojlety which had been A.’s, but not on that of 
which B. was originally tenant in tail. 

B. was at that time tenant in tail of one moiety 
of the prer:nises ; he had in effect, therefore, abso- 
lute dominion over it, & might have been com- 

ed to do all necessary acte to confer a good 
tle to his moiety. ... No doubt if B., being 
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only tenant in tail, had died leaving issue without 
doing anythi further, his issue would have 
taken, & contract would have been inoperative 
to bind them (KINDERSLEY, V.-C.).—PRYCE v. 
Bury (1853), 2 Drew. 11; 2 Eq. Rep. 9; 22 
L. T. 0. 8S. 192; 2 W. R. 6; 61 B. R. 622; on 
appeal (1854), L. R. 16 Eq. 153, n., L. C. & L. JJ. 


Annotations :-—Mentd. James v. James (1873), L. R. 16 
Eq. 153; Backhouse v. Chariton (1878), 8 Ch. D. 444; 
eee. Pana Bank of England v. Games (1886), 


679. —-— --——— Decree of specific performance.] 
—The jurisdiction which the ct. of equity had, 
prior to the Fines & Recoveries Act, 1833 (c. 74), 
of decreeing specific performance of a contract by 
a tenant in tail to bar the entail by ordering him 
to levy a fine or suffer a common recovery for the 
purpose, & enforci the order as against the 
tenant in tail personally by the process of contempt, 
has not been excluded by Fines & Recoveries Act, 
1833 (c. 74), 8. 47, & the ct. can still as against 
the tenant in tail himself decree specific performance 
of a contract to execute a disentailing assurance, 
although the contract is not enforceable as against 
the succeeding issue in tail. 

Looking at what I have stated to be thelaw ... 
its object in my opinion was to prevent a ct. of 
equity from holding that a contract to execute a 
disentailing assurance was, as against the issue in 
tail & remaindermen, as effectual in equity as if a 
disentailing deed had in fact been executed 
(CoTTon, J..J.).—-BANKES v. SMALL (1887), 36 Ch. 
1). 7186; 56L. J. Ch. 8323 57 L. T. 292; 35 W. R. 
705; 3 FT. L. R. 740, C. A. 

Annotations :—Consd. Moeking v. Mecking, [1917] 1 Ch. 77. 
Refd. Mills v. Fox (1887), 37 Ch. D. 153; Case v. 
(1589), 61 L. T. 789; He Montagu, Faber v. Montagu, 

[1806] 1 Ch. 549: Rte Gaskell & Walters’ Contract, (1906) 

4Ch.1; K. D.S., (1914) 1 Ch. 618. 

680. Covenant for further assurance—Does not 
extend to enlargement of estate—Unless contem- 
plated by deed.}|—Deft., being tenant in tail in 
remainder of certain freehold estates in the county 
of Surrey, & of certain copyholds, mtged. certain 
specified freeholds, & also all the freehold manors, 
messuages, hereditaments & premises whatsoever 
& wheresoever, of which he was seised & entitled in 
possession, reversion, remainder, or expectancy or 
otherwise, to pltf. & his heirs, during the life of 
deft., for securing two sums of money & interest. 
The deed contained a general covenant for further 
assurance. Deft. afterwards became bkpt. Plitf. 
having prepared a disentailing deed, tendered it to 
deft. for his exccution, but deft. refused to execute 
it. Thereupon pltf. filed a bill, praying that deft. 
might be decreed, pursuant to his covenant for 
further assurance, to execute & deliver to pitf. a 
disentailing deed of all the estates to which he 
was entitled in tail male, in remainder or othcr- 
wise :—Held:> he was not cntitled to such a 
decree, & the bill was therefore dismissed. 

Semble ; unless there be words in @ conveyance 
to show that it was intended that the covenant for 
further assurance should extend to enlarging the 
estate conveyed, & to barring an interest in other 
persons than the grantor, the ct. will not resort 
to its extraordmary jurisdiction for specific per- 
formance, to compel the grantor to execute an 
assurance of a kind that was not contemplated 
when the grant was made.— Davis v. TOLLEMACHE 
(1858), 28 L. T. O. S. 188; 2 Jur. N.S. 1181. 


Annotations :-—Reld. Dering v. %yaemoe 1868), 16 W. R. 
819; Bankes ce. Small (1887), Ca. D. ie 


681. Covenant to settle future property — By 
wife in marriage settlement—Whether wife bound 
to disentall.}|—-A covenant in a marriage settlement 
by huaband & wife to settle all the estate, property, 
& effects whatever, which they or either of them 
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in the right of the wife were or was at the date of 
the sett, nt, or should during the coverture 
become, seised or possessed of or entitled to at 


law or m equity, for all the estate & intcrest of 
them or either of them upon the trusts of the 
settlement :—Held : only to include indefeasibly 
vested interests, & therefore not to include the 
wife’s interest in real estate which, at the date of 
the settlement, stood limited to A., the wife's 
father, for life, with remainder to his sons succes- 
sively in tail male, with remainder to B. for life, 
with remainder to his sons successively in tail male, 
with remainder to the daughters of A. as tenants 
In common in tail. 

A., B., & two sons of A., having been alive at 
the date of the settlement, the two sons having 
died bachelors during the coverture, & A. & B. 
having survived the husband & died without: issue 
in the wife’s lifetime :—Qu: whether under the 
covenant the wife could have been compelled to 
execute a disentailing deed, if during the coverture 
She had acquired an indefeasibly vested estate 
tail.—DrRING v. KyNAsTON (1868), LL. R. 6 Eq. 
210; 18 L. T. 346; 16 W. RR. 819. 


Annotations :-—Expld. He Jackson's Will (1878), 13 Ch. De | 
Consd. Bankes v. Small (1887), 36 Ch. D. 716. | 


189. 
Refd. ar v. Goorge (1876), 2 Ch. D. 706. Mentd. 
Cornmel!! t. Keith (1876), 3 Ch. D. 767. 

682. - oe += A marriage settlement 
contained an agreement & declaration by the 
parties that if the wife then was or if during the 
coverture she or the husband in her right. should 
become seised or possessed of or entitled tu any 
real or personal property, of a specified value, for 
any estate or interest whatsoever in) possession 
reversion remainder or expectancy then & in every 
such case, the husband & wife & all necessary 
parties should, as soun as circumstances would 
admit convey, assign & assure the said real & 
personal property to or otherwise cause the same 
to be vested in the trustees of the settlement upon 
the trusts thereof :—Z/eld ; an estate tail in posses- 
sion tu which the wife became entitled duriny the 
coverture was not bound by this agreement & she 
could not be cumpelled either to execute a disen- 
tailing deed & to convey the estate in fee thus 
acquired by her to the trustees or tu execute a 
conveyance of the property to the trustees su that 
they could by enrolling the deed acquire an estate 
in fee simple ; the agreement extended only to the 
wife’s estate or interest in the property aequired 
by her & it was impossible that she could convey 
an estate tail to the trustees. 

It is impossible tu say that under this cos cniant 
a married woman is bound to execute a cis- 
entailing deed in order to give herself an entate in 
fee simple, & to convey to the trustees an extate 
which she did not take, except potentially, under 
the will of her father (PEARSON, J.).--- HILBER v. 
PAaRBKINSON (1883), 25 Ch. 1D. 200; 95 1. J. Ch. 
194; 49 L. T. 502; 32 W. R. 315. 





Annotalions :—Consd. Re Anstis, Chetwynd oc. Morgan, 
Morgan ¢. Chetwynd (1838), 31 Ch. D. 596.  Apprvd. 
unsany’s Bottimt. ott Dunaany. {1800} 1 Ch. 


» vt. 
B78. Refd. Mills ©. Fox (1887), 37 
11914} 2 Ch. 618. 

683. ween eee = By & marriage settle- 
ment the intended husband & wife covenanted 
with the trustees of the settlement, that if during 
the coverture the wife, or the husband in her right. 
should become seised or possessed of, or entitled 
to any real or personal property for any cstate or 
interest in ion, popinilse or expectancy, 
the hus 
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| 


\ 
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would, as soon as circumstances would permit, 
convey, assign, settle & assure the said real or 
personal estate to the trustees for the time being 
of the settloment :~ -Held: an estate tail to which 
the wife became entitled in remainder during the 
coverture was not bound by the covenant. 

Take the case of merger. If I give ta A. an 
estate for life with remainder to A. in fee, merger 
takes place according to the well known rule of 
law; but if 1 give an estate tail to A. with re- 
mainder to A. in fee, there in no merger. Why ? 
Because of the peculiarities of an estate tail 
(COLLINS, M.R.).-—Re Dunsany's SETTLEMENT, 
Notr r. DUNEANY, [| 1068]) 1 Ch. 5782 79 1. J. Ch, 
3505 O44 LP. 8815 50 NSol Jo. 824, Co A. 
efunotations ---- Apld. He Pearse’s Setthot., Poaree ¢. Pear, 

{1UV0N)] 1 Ch. 308, ad. ite GQaakell & Waltors' Contract 

1900), OL OL. To O48: de BOD, CYTE) Ch. 6Ts 

entd. Re Plumptre'’s Setthut., Underhill « Phinptre 

(1910), 79.1. J. Ch. 340 


G'. Defeclive Disontatl, 

Sec Fines & Recoveries Act, PSbo (e. TH), 6. aa 
Law of Property Aet, 1925 (6. 20), 8. ES. 

684. Fraud on tenant In tail - By means of dis- 
entailing assurance --When transaction set aside.! - 
Sentile : af.a fraud has been practised on a tonant 
in tail, which has been carried into effect by nieans 
of a recovery, & the tenant in tail dics without 
issue & without conlirming the transaction, ¢he 


‘next remainderman in tail may maintain a bill 


‘ toset it aside. 


ee wes we fo we emer. meee ee eee OS 


mene ene 4 8. 


eS ee ee 


a ee 


Ch, 0.153; He F.08., | 


Seeus, if the recovery were suffered 
With the intention of barring the entail, & the 
fraud applied only to some part of the transaction 
Independent of that object. BELLAMY t. SABINE 
(1847), 2 Ph. 4255 070. Ch, 1055 1 UT. OLS. 
ISts fh ER. 1007, LC. 

cfanotefient: Refd. Valbot oe. Stantforth (Q8603, ¢ Jehu. 

& WH. tad: Cornewall e. Uriotewu (ied), 20 T. G. i. dag, 

Mentd. [irewne of Letom  Newtopatis A Niet ketsal 

Nfretnscle tas Ca. Cbs Te OWL RL Es 

685. o 0 OPhe ct. wall not enter 
tain an action brought by a tenant dao tall in 
renuunder to aet aside a discutailing deed alleged 
to have been entercd into in fraud of plain rigtite, 
tiniless the beir-eat-law or devisee of the tenant in 
tail who executed the disentailing deed is repre- 
wonted at the hearing, Quo: whether such an 
action WH lies CoRNEWALL «. Pntonbat) (1004), 
20 T. EB. i. 606. 

686. Rectification -Mistake Resettlement by 
disentalling assurance.’ (‘The ct. is not prohibited 
by Fines & Kecoveries Act, 1436 (ce. 78), 8. 47, froma 
exercising, its ordinary jurisdiction to rectify, on 
the ground of mistake, a deed of resetioment, 
which has been enrolled asa disentailing assurance 
under the Act. - TIALL-Dank ce. PALL-DAKE (1885), 
SbCh PD. 85b; 350. dF. Ch. bobs 54 1. TT. 1203 
Siw R82; 2° 1. i. 100, A. 
dinatatvens: Polld. Re Ubatabrough’4 batate, Hambrough 

Consd. & Fo 


y, Harmbrough, (soo ] 2 eth. O20, Hd. Miwh lug 
vr. Moekine, ee Ch. 77. Mentd. Evans ¢. Chapman 


(2), SEL. BV. Sh. 
Fines & Kecoveries Act, 


687. 
P5.3:5 (c 4. deprive a ct. of equity 


—* 


71), s. 47, doen me 


of ite jurisdiction to rectify a disentailing deed in 


ae 


which a mistake has been made, by reason of which 
such deed, as executed, docs vot represent the 
intention of the parties to it; & rectification in 


such a case will not be refused on the ground that 


_ 


& wife & all other necessary partics | 


ete a) eee teen nee en. 


all the parties to the deed are dead & & person 
claims by title paramount per formam dori. -- 
Mreking vr. Merxing, (1917) ) Ch. 773 860. J. 
Ch. 97; LIS L. T. 823. 


woe eee oe 
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Sect, 10.—Estlatcs tail: Sub-sect. 4, H. (a) & (b).} 


HH. Effect of Disentail. 
(a) On Estates Limited after Estate Tail. 


See Fines & Recoveries Act, 1833 (c. 74), ss. 
15,21; Law of Property Act, 1925 (c. 20), s. 130. 
688. Heirs of tenant in tall.]—F ine or recovery 
bars the heirs of tenant in tail male.—ANON. 

(1537), 1 Dyer, 32a; 73 E.R. 70. 

689. Estate in remainder—Rentcharge—Created 
by tenant in tail in remainder.|—A. tenant in tail, 
remainder to 3B. in tail; B. granted a rentcharge 
in fee, & the tenant in tail afterwards suffered a 
common recovery, & died without issue :—Held: 
this rentcharge was barred ; & a common recovery, 
by a tenant in tail, not only bound the remainder 
& all charges by the remainderman, but also the 
reversion, & all incumbrances by the reversioner ; 
& there was no difference between a reversion & a 
remainder, expectant upon an estate tail, in that 
respect.---CAPEL’S CASE, Hunt v. GATELEY (1593), 
L Co. Rep. 54 a; Moore, K. B. 1543 Poph. 6; 
761. R. 120, Hx. Ch. 

-tnnotations :~--Consd. Cholmley’s Case, Cholmley 0. Hanmer 
(1597),2 Co. Rep. 60a; Martin d. Tregonwellv, Strachan 
(1744), Willes, 444. Folld, Beck’ d. Hawkins v. Welsh 
(1750), 1 Wile, 276. Refd. Mildinay’s Case (1606), 6 Co. 
Hep. 400; Potts v. Browne (16 J. Bridg. 1; Benson 
tv. ELudson (1674), Freem. K. B. 

690. --. - Mortgages & incumbrances created 
by tenant in tall.|—If a tenant. in tail makes a 
Jease or mtge. for years or charges the land with 
any other incumbrances & afterwards suffers a 
common recovery that shall let in all the in- 
cumbrances (per Cun.).— Beck d. HAWKINS v. 
WELSH (1750), 1 Wils. 276; 95 K. R. 616. 
Annotations: ~ Consd. Pyo ». Danbuz (1792), 3 Brow. C. 

O05) Sturgis, Morse (1860), 2 Do G. Fr. & J. 223. Distd. 

Haokey v. Martin (1883), 49 L. T. 560. 

691. --- - Or reversion.]—-No Act has been 
made to preserve any reversion or remainder 
expectant on an estate tail, & tenant in tail has 
power to bur him in remainder or reversion.— J EN- 
NING'S Case (1506), 10 Co. Rep. 43 bs 77 IK. RR. 
000; sub vom, WISEMAN v. Crow, Cro. Eliz. 562 ; 
sub non. WISEMAN v1. JENNINGS, Moore, K. B. 690 ; 
1 And. 2753 on appeal, sub nom. WISEMAN v. 
GAENNINGS (1507), Cro. Eliz, 571. 


lnnotationa :-—Reld. Portington’s Case (1613), 10 Co, Rep. 
3o0; Taylor d. Atkyna ve. Horde (1757), 1 Burr. 60. 


1%), 
362. 


692. -— - Contingent remainder.|-—MILDMAY'S 
Cast, No. 646, ante. 
93. ----— Alternative gift.) —- Testator devised 


& bequeathed his real & personal estate unto & 
to the use of trustees, upon trusts for the benefit 
of his wife for life; from & after her death, the 
surplus rents were to be accumulated for the 
purpose of paying off mtges. on the real estates ; 
& upon the expiration or other determination of 
the period of accumulation, but subject to the life 
interest of the wife, the trustees were directed to 
convey the real estates to the use of G. in tail male | 
but if G. should be then dead, to the use of the 
person who should then be the first heir male of 
the body of G., with remainder to the use of the 
porson who for the time being should be entitled 
to the dignity & title of Karl of Cardigan in tail 
male, with remainder to the uso of testator's right 
heirs. By a codicil testator revoked the devise of 
the ostate tail to G., & devised the estates, after 
the death of his wife to R., in tail male, ‘‘ with all 
the limitations asin my will mentioned.” R., with 
the consent of the wife, as protector of the settle- 
ment, had exccuted a disentailing deed of £100,000 
Congols in ct., representing proceeds of sale of the 
vettled estates, & the trust for accumulations 
having now come to an end by the payment off 


| 


——— 
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of all the mtges., R. claimed to be absolutely 
entitled to this fund, subject to the wife’s life 
interest. On a petition for payment out of this 
fund by the wife & her incumbrancers with the 
consent of R.:—Held: on the question of con- 
struction, R. was now entitled to a vested equitable 
estate in tail male in remainder expectant upon 
the decease of testator’s wife, & the subsequent 
estates had been barred by the disentailing deed, 
being estates to take effect in a certain event after, 
if not in defeasance of, the vested estate in tail 
male of R. & the £100,000 Consols in ct. could be 
paid out to petitioners.—CARDIGAN (LADY) v. 
CuRZzON Howg, [1901] 2 Ch. 479 ; 70 L. J. Ch. 763 ; 
49 W. R. 715; 17 T. L. R. 655; 45 Sol. Jo. 652. 
Annotation :—Refd. Re Staples, Owen v. Owen, (1916) 1 Ch. 


694. Reversion in Crown—Estate held by ser- 
vice.]—An estate granted by the Crown to a subject 
as tenant in tail for services, is not barred, so as to 
destroy the reversion of the Crown ; although two 
private Acts of Parliament may have been passed 
confirming a settlement by the tenant in tail, 
purporting to pass such reversion, the Crown being 
a party to neither of such Acts, & each of them 
containing a saving clause by which its rights were 
expressly reserved. Ifa private Act of Parliament 
confirm a settlement of such estates made by the 
tenant in tail, & a subsequent Act vest part of 
these estates in trustees for sale, with directions to 
purchase other lands with the produce of such sale, 
to be settled in lieu thereof, to the same uses as 
expressed in the preceding Act:—Held: the 
trustees had no power to convey the estates, so 
granted by the Crown to a purchaser & his heirs in 
fee simple, & the substitution of other lands did 
not destroy the reversionary intcrest of the Crown 
in the estates originally granted.—MITFORD v. 
Exn1iotTr (1817), 8 Taunt. 1; 1 Moore, C. P. 484 ; 
129 EB. RR. 281. 

695. Provision for acceleration of estate — On 
accession of life tenant to title.|—Devise to R. for 
life; remainder to trustees to preserve, etc. ; 
remainder to ‘his first & other sons successively in 
tail male; remainder to the younger brothers of 
R., successively, with the like limitations;  re- 
mainders over. The will contained two provisoes. 
(a) 'That every person & persons, who by virtue 
of the will should become entitled to part of the 
lands devised, should, within two years after he 
& they should severally become entitled, take upon 
himself & themselves the surname of S. jointly with 
any dignity or title that might be vested in him or 
them, & should quarter the arms of S. with his or 
their own family arms, & should take all necessary 
steps for that purpose ; & in case any such person 
or persons should neglect to do so, then the limi- 
tation to him or them, if such neglect should 
happen within the lives of any of the tenants for 
life, living at the death of the devisor, or within 
twenty-one years after the death of the survivor 
of them, should cease, determine, & become 
utterly void, & the lands should thereupon go to 
erson next in remainder, in the same manner 
as if such person or persons so neglecting, etc., 
being tenant or tenants for life. was or were dead, 
or being tenant or tenants in tail, was or were dead 
without issue male. (6) That if the title to an 
earldom, which was the only dignity or title exist- 
ing in the family, should descend to any of the 
tenants for life, within any of the lives, etc., as 
above, then & in such case, & as & when the title 
should come to him or them, the estate which he 
or they should then be entitled to under the will, 
should cease, determine, & become void, & the 
same should thereupon go to the person & persons 
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who, under the limitations aforesaid, should then 
be next in remainder expectant on the decease & 
failure of issue male of the person to whom the 
title should so descend, in the same manncr as 
such Lanta or persons so in remainder as aforesaid 
would take the same under the will, in case he or 
they to whom the title should come was or were 
actually dead without issue, such person « persons 
so in remainder complying with the above proviso 
as to taking the surname & arms of S. The title 
descended to R. whilst in possession of the lands, 
whereupon his next brother J. took possession. 
J. suffered a common recovery, in which the lands 
were conveyed by lease & release to J. & his eldest. 
son who was vouched over, but not J. himself; 
the uses of the recovery were limited to H. for life, 
remainder over. KF. the next brother, his eldest 
son, afterwards released their interest to trustees, 
who were strangers in interest, upon trusts carre- 
sponding to the uses of the recovery ; & FL. & his 


brances & for further assurance. 
wards came to S. against whom the eldest. son of 
¥., who was dead, brought ejectment: - Held: 
assuming that the second proviso could operate 
more than once & that pltf. was not estopped by 
his deed, the second proviso created no new estutes 
on the descent of the title, but was merely a clause 


meer en a ne ae 


for the acceleration of the estates limited, which: 


were defeated by the recovery, & the lessor of pltf, 
had therefore no title.—ScanporovGH (EAI) v. 
Dor d. SAVILLE (1836), 3 Ad. & EL. 8875 6 New. & 


M. K.B. 88t; O63... Ex. 2703 LIL E.R. 653, Ex. | ee te 
i proviso in sect. 


Ch. 

Annotations >~Apld. Milbank v. Vane, [18997 3° Ch. 79. 
Refd. Egerton v. Brownlow (1853), 4 HE i. Cas. lb: Atkin. 
kon v. Holtby (E865), 10 ToL. Cas, $185 Cope r. De la 
Warr (1873), 8 Ch. App. 985, m. 

696. Proviso for postponement of estate.' - 
Lands were devised by the first Duke of Cleveland 
upon trust for his second son, afterwards the third 
duke, for life; remainder tuo that son's eldest & 
other sons in tail male ; ‘ 
third son, afterwards the fourth duke, for life ; 
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of the first duke to the fourth duke in fee. The 
eldest son of A. & the fourth duke res tively 


died without issue. PItf., who was the eldest son 
of A.’s third son, claimed to be entithd to tho 
estates, upon the ground that. upen the death of 
A.’s eldest. son without issue the event) contem- 
plated by the proviso in the will had happened : 
—Held: pitf. was not entitled to succeed, because 
the proviso was a divesting clause within Fines & 
Recoveries Act, ISS8 (c. Tt). 8. 15, & the effect of 
the disentailing deed was to destroy the estate 
in respect of whieh pltf.s claim: was made. -- 
MILBANK vt. Vann, (ESO3) 3 Ch. 70: 62 0. 0. Ch. 
G20, OSL. T2735 5 0 TOL. Ro 882s 2 RL a8, OS A. 


(b) On Interest of Tenant in’ Tail. 
See Fines & Recoveries Act, 1833 (ce, T4), a8. 15, 
21; Law of Property Act, 1025 (¢. 20), 8. 130. 
697. General rule Perpetuation of interest.| 


4 at * gage . ’ H . 
son covenanted with the trustecs against ineum- ; -} disentailing deed exceuted by a tenant in tail 


The title after- | does not. destroy the interest he possesses: in the 


estate, but enables him, by the exercise of the 
power which that interest gives him, to render it 
perpetual. Therefore where ao tenant in tail 
executed a disentailing decd, & died before any 
instalment of duty under Succession Duties Act, 
[S55 (ce. OT), became due, & his son & devisee, who 
but for the deed would have been the next tenant 
in fail, sueceeded to the property, he waa held 
liable to satisfy the duty which his father ought 
fo have paid. The interest of the father became, 
under such cireumafances, according to the 
2 of the atatute, a’ continuing 


Oot 


interest,” of which the father was" competent te 


awe 


dispose by wilh,” & the duty was a ' continuing 
charge on such titerest.”’ 
The disentailing deed did not operate fo dest roy 


the interest of which he was fhe suceessor, but 


remainder to that third son's cldest & other sons | 
in tail male ; remainder in trust for F.. second son: 


of testator's daughter A., by her husband, M.. for 
life ; 


remainder in trust for F.'sk eldest & other | 


sons in tail male; remainder in trust: for B.'s . 
younger brothers, & their first & other sons | 


successively in tail males remainders over. ‘The 
will contained a proviso that if by the death & 
failure of issue male of A.’s eldest son, or of her 
eldest. son for the time being, any of her younger 
sons, or their issue male, should become entitled 


for an estate tail in possession to any real estates | 


then settled upon the first & other sons of the eldest. 
son of testator’s daughter, A., successively in tail 
male or, would, if any real estates had been & then 
continued to be so settled, have been so entitled 
thereto, & if in such case any other sun or soma, or 
the issue male of any other son or sons, of testator's 
daughter should be then in existence, then & so 
often as the same should happen the trusts con- 


~ 


! 
{ 


. * J ode? 
remainder to testator’s | (i. 


enabled him, by the exercise of the power which 

that interest gave him, fo render if) perpetunl 

Cnepwsposp, ©), Laippono (basa) or, 

Avi. (I8S67). 0G. RO 2 Eb. Obs SOL. J. dix, EEO 

1 Pe TT’. IN{ > bo WW. it, ey, Hf. has 1 apf. ba {°: aul 

nom. Av-G. ¢. Lineorno (lomo) (Pista), 4 dh & OC. 

20, ex. Ch, 

Annotations; -Gonsd. Northuun erland or Ali, TEROS} 
A.C 40605 Tt Gaskell & Walters’ Canteaet, (bond! 2 Ch. £, 
Apld. /te Tresauton, Vrevanton ev. Lennox, [EYbot 2 Ch. 
nas. Consd, fee Bo. S.. CIEE Dh. EN, Apid. He 
Fowler, Fowler e Fowler, jIvTT)] 20h, S07 Re Mookting, 
Meokfng e Mecking, (1022) 2 Ch. S24. Refd. fie Sewtt, 
(1900), 700. FQ. 66, 

698. -.- ~. Py bis will dated Sune 16, 
110, testator settled the BB. estates to the samo 
uses as were limited by aw settlement of July 20, 
1803, of other estates under which they steod 
limited at testatora death fo the use of his 
daughter Vin Gail made with remainder to her 
sister Fo in tail male with divers remainders over. 


' He also devised other property to the use that his 


oe 


trustees should receive a renteharge “ during such 
poriod or periods continuous or discontinuous” 
as either of them, the said V. AcE, shill be tenant 


' for life in PORBOBSION or tenant in tail uiade or in tail 


cerning testator's hereditaments in favour of the . 
younger son & of his isaue male, who or whose , 
male issue should or would have become entitled, | 
should thenceforth be postponed to, & take cffect. 


in remainder immediately after. the trusts therein- 


| : : {the other son & sons, - 
before contained in favour of the o “" digentalted: the ii: ataten Ac sowAtled them ts 


& their issue male, of testator’s daughter by her 
husband, M. The second & third dukes died 
without issue. During the lifetime of the fourth 


{ 


duke, a deed, in which the duke joined as protector | 


of the settlement barring the entail, was executed 
by F. & his eldest son; & by a subsequent deed 
they conveyed the estates comprised in the will 


wre kek te 


in possession under this my will of the 1S. estates 
& pay the same to such one of therm, Che said V. & 
K.. as shall for the time being be tenant for life 
in possession or tenant in tail male or in tail in 
pomsession under this my will’ of the B. estates, 
Sy a disentailing assurance dated July 22, 1018, 


such uses as she should appoint or in default of & 
until & subject to any such appointment to the 
uses which immediately before the execution of 
the disentailing assurance were subsisting or 
capable of taking effect :—-Held: V. did not as a 
result. of th: disentailing assurance cease to be 
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Sect. 10.—£ states tail: Sub-sect. 4, H. (b), & I.; 
sub-sect. 5, A., B. & C.] 


tenant in tail made in possession of the B. estates 

under testator’s will, &, therefore, the rentcharge 

given to her by the same will had not been de- 
termined by the execution of the disentailing 
assurance.—Re MEEKING, MERKING v. MEEKING, 

[1922] 2 Ch. 523; 92 L. J. Ch. 68; 128 L. T. 585. 
699. Disentail by part owner—Eifect on whole.| 

—Two sisters having estates tail, descended from 

the mother, & the remainder in fee aliunde. Qne 

levies a fine ; it bars the fee in a moiety.—-CHURCH 

v. EDWARDS (1787), 2 Bro. C. C. 180; 29 H. R. 

108. 

Annotations :—Consd. Tufnell v. Borrell (1875), L. R. 20 Ea. 
194. Refd. Smith v. Frederick (1826), 1 Russ. 174. 
——— Copyholds.|—See CorpyHotns, Vol. XIII., 

p. 61, No. 756. 


I. Estates Tail Which cannot be Barred. 


See Fines & Recoveries Act, 1833 (c. 74), s. 18; 
Law of Property Act, 1925 (c. 20), s. 130. 

700. Estates limited by private Act — Marl- 
borough estates—Not inalienable—6 Ann. c. 6.] 
The estates which by above Act, for perpetuating 
the memory of the great actions performed by the 
Duke of M., are limited to the then Duke for life, 
remainder to S. his Duchess for life, remainder 
to the heirs male of the body of the Duke, 
remainder to all & every his daughters, in such 
manner as the titles are thereinbefore limited, in 
order that they may always ‘‘ go along & be en- 
joyed with the titles & dignities,’’ with a proviso 
restraining alienation to the prejudice of the 
persons in remainder, are not inalienable, & the 
rents & profits may be effectually aliened by the 
person in possession, as against himself. The 

ension granted by above Act, ‘‘for the more 
honourab e support of the dignitics ’’ of the Duke 
of M., & his posterity, payable out of the revenues 
of the Post Office, to such person severally & 
successively to whom the same should come by 
virtue of that Act, with a proviso that the acquaint- 
ance of every such person should be a sufficient 
discharge is inalienable. A motion for a receiver 
therefore, by an annuitant, to secure whose annuity 
the Duke had executed an indenture for conveying 
the estates & the pension to a trustee, was granted 
as to the estates, & refused as to the pension.— 
DAVIS v. MARLBOROUGH (DUKE) (1818), 1 Swan. 
743; 2 Wils. Ch. 130; 36 E. R. 303; subsequent 
proceedings (1819), 2 Swan. 108. 
Annotations :—Consd. Grenfell v. Windsor (1840), 2 Beav. 

544. Re&d. Cooper v. Reilly (1829), 2 Sim. 560; West- 
meath vw. Westmeath (1834), 3 Knapp, 42; Hill v. Paul 
(1841), ve & Fin. 295; Re Matlborough’s Blenheim 

states 


Settled Land Acts (1892), 8 T. L. R. 582. 
Menta. Cadogan v. Lyric Theatre Ltd. (1894), 63 L. J. Ch. 





701. ——— Purchase of additional land—-To be 
brought within restraint—Must be bona fide 
purchase.|——Certain parts of estates which, by an 
Act of 1719, were entailed on the Earls of Shrews- 
bury, with a proviso prohibiting alienation, were, 
by an Act of 1803, vested in trustees in trust for 
sale. The moneys were to be paid into the Ct. of 
Ch., & to be invested under the direction of the 
ct. in the porcnes of land to be settled to the same 
uses & subject to the same restraint on alienation 
as the rest of the estates. In 1824, Earl O., the 
then Earl, entered into an agreement with the 
trustees to sell them estates worth about £90,000 
for £1,000 out of the fund in Ct. The sanction of 
the Ct. of Ch. was obtained, & the transaction was 
comps in 1834 under the direction of the ct. 
by Harl J., the next Earl, who conveyed the estates 
to the uses declared by the Act of 1719, along with 
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about £40,000 worth of lands not included in the 
agreement. Earl B., the next Earl, disentailed all 
the lands which he had power te disentail, & died 
leaving a will by which he devised them to pltfs., 
who filed their bill to recover them from the 
present Earl :—Held: (1) the Ct. of Oh. had juris- 
diction, for pltfs., assuming them to have a legal 
title, were in equity entitled to recover only on 
the terms of restoring the £1,000, which was a lien 
on the estates; & that, moreover, the circum- 
stances that the conveyance of 1882 appeared on 
the face of it to be regular, & to be made under the 
direction of the Ct. of Ch., would embarrass the 
plitfs. in proceeding at law ; (2) pltfs. were entitled 
to recover the estates, for that the Act of 1803 
only authorised estates which were bond fide pur- 
chased to be brought within the restraint on 
alicnation, the transaction of 1832 was a gift under 
colour of a sale, & the settlement then made was a 
voluntary settlement to which the Parliamentary 
restraint on alienation did not attach, & the dis- 
entailing assurance & devise by Earl B. effectually 
passed the fee in them to pltfs——Howarp v. 
SuHREWsBURY (EARL) (1867), 2 Ch. App. 760; 36 
IL. J. Ch. 908; 17 L. T. 358; 15 W. R. 1213, L. C. 
& L. 7 2 .3 subsequent proceedings (1874), L. R. 17 

q. 378. 

702. —-— Restraint on alienation not implied.) 
—By a private Act the third Duke & any future 
Duke of Richmond were empowered to jointure 
& wife as therein provided, such jointure to be in 
bar of all dower; & the trustees were empowered 
to invest three-fourths of the annuities in the 
purchase of real estate to be conveyed to the use 
of such persons as the annuity of £19,000 would 
have stood limited if the same had not been funded 
& redeemed; & it was provided that the person 
in possession of the premises should be liable for 
waste & should have certain powers of leasing & 
exchange & a limited power of cutting timber. 
Under the powers of this Act & of further private 
Acts the late Duke of Richmond became entitled 
to certain real estate at Goodwood, in the county 
of Sussex, which had been purchased & conveyed 

the same uses to which the annuity of £19,000 
would have stood limited if the same had not been 
funded or redeemed & subject to the provisions 
by the first private Act declared :—Held: the 
Duke of Richmond was not by any other Act 
restrained from barring his estate tail within 
Fines & Recoveries Act, 1883 (c. 74), s. 18. 

It is clear that these Acts contain no express 
proven. against alienation. Can I imply one? 

do not see that I can (BRAY, J.).—A.-G. v. RicH- 
MOND (DUKE) (No. 2), [1907] 2 K. B. 940; 77 
L. J. K. B. 38; 97 L. T. 802; 23 T. L. R. 742. 
Effect as to limitation of aetions.|—-See Lim1- 
TATION OF ACTIONS, Vol. XXXII., p. 464, No. 1295. 





Sus-sEor. §.—Baskt FEss. 
A. Nature of Estate. 

See Fines & Recoveries Act, 1833 (c. 74) ; Settled 
Land Act, 1925 (c. 18), s. 20 (1); Law of Property 
Act, 1925 (c. 20), s. 130. 

708. Inferior to fee simple.|—SryMor’s CasnE, 
No. 102, ante. 


B. How Created. 
See Fines & Recoveries Act, 1833 (c. 74), s. 84 
Law of Property Act, 1925 (c. 20), s. 180. 
704, Surrender of deed poll-— Opera 
eovenant to stand seised./—An estate being 
limited to the use of A. & his wife, & the heirs of 
their bodies, with remainder to A, in fee, & A. 


Part II.—Estates aND INTERESTS IN REAL ESTATE. 


having dicd leaving his widow, & G. an only son, 
& L. & H. only daughters, the widow, in 1735, by 
deed poll, in consideration of an annuity granted 
to her by G. & of natural affection, granted sur- 
rendered, & yielded up the estate to him in fee; 
& he afterwards, during her life, suffered a re- 
covery. She died in 1767, G. died, without issue, 
in 1779, having devised the estate to trustees, to 
secure an annuity to B., only son of his sister L., 
then dead, & subject thereto to W. eldest son of 
B. for his life, with remainder to B.’s second son. 
In 1790, W. on his father’s death, entered into 
possession of the whole estate, claiming under the 
will of G. & subsequently did various acts in the 
character of devisee for life. In 1814 he suffered 
a recovery of one moiety of the estate, & in 1816 
conveyed the entirety to mtgees. in fee. In 1818, 
M., the descendant of H., the other coparcener, 
suffered a recovery of the other moiety which, it 
was declared, should enure, subject to the trusts 
of a term, to the use of W.’s mtgees. :—Held: 
(1) the deed poll of 1735 operated as a covenant 
to stand seised, & created a base fee, determinable 
by the entry of the issue in tail; (2) this base fee 
did not, on the widow’s death, become merged in 
the reversion in fee in G., as the estate tail sub- 
sisted as an intermediate estate ; (3) although G., 
being estopped by the recovery suffered by him, 
was not remitted to the estate tail, no right of 
entry accrued to any one until his death, & there- 
fore the period of twenty years, for the operation 
of the Statute of Limitations against the issue in 
tail, was to be calculated from his death, & not 
from the death of his mother, & consequently 
W.’s entry, in 1790, was not barred by lapse of 
time; (4) although W. entered under the will, & 
manifested an intention to take the estate under 
it, for his life only, that was immaterial, & he was 
remitted as to his moiety to the original estate 
tail, which was barred by the recovery in 1814; 
(5) the entry & remitter of W. did not operate 
to remit his coparcener M. to the other moiety 
of the estate.—DoE d. DANIEL v. WOODROFFE 
(1849), 2 H. L. Cas. 811; 13 Jur. 1013; 9 EH. R. 
1801, H. L.; affg. S. C. sub nom. WoopDROFFE v. 
Dok d. DANIEL (1846), 15 M. & W. 769, Ex. Ch. 

Annotations :—Generally, Mentd, Tarte v. Darby (1846), 15 


L. J. Ex. 326; Spotswood v. Barrow (1850), 5 Exch. 
110; Cowan v. Milbourn (1867), L. R. 2 Exch. 230. 


705. Conveyance of fee——- Without disentailing 
assurance.|—That a conveyance by a tenant in 
tail, without a disentailing assurance, will in 
general pass a fee determinable by the entry of 
the issue scems to me to be settled by authority 
(TURNER, L.J.).—STURGIS v. MORSE (1860), 2 De 
G. FL. & J. 223; 29 L. J. Ch. 766; 2 L. T. 647; 
g — N. 8S. 766; 8 W. R. 737; 45 E. R. 607, 

de e 


Annotations :-—~Refd. Hankey v. Martin (1883), 49 L. T. 560; 
Re Gaskell & Walters’ Contract, [1906] 1 Ch. 440. 


bin Mortgage.|—HANKEY v. MARTIN, No. 718, 


post. 
On bankruptcy of tenant in tail.]|—-See BANK- 
RUPTCY, Vol. V., pp. 687, 689, Nos. 6078, 6094. 


C. How Determined. 


See Fines & Recoveries Act, 1833 (c. 74); Law 
of Property Act, 1925 (c. 20), s. 130. 

707. Entry of issue in tall—Not death of tenant 
in tail.]|——Tenant in tail of a rent, etc., grants it in 
fee; the grant does not determine by his death, 


PART II. SECT. 10, SUB-SECT. 5.—B. in 

706 i. Mortgage.}—Where a tenant in 
tail executes a mtge. in fee which is 
not enrolled under es & Rocoveries 
Aboltion Act, s. 41, the m . bas 
only a base foe, avoidable by the issue 


h. Disentatling 
tenants in tail 


tail._—MAsON v. MACKERRAS (1884), 
2 N. Le L. R. 331 (8. ©.).—N.Z. 
ce reget Tee 
of r arge.|—Two 
tenants in tail of equitable ok ee 
which had been grante 
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but at the election of the issue in tail_—CaASE oF 
FIngs (1602), 3 Co. Rep. 84a; 76 E. R. 824. 
Annotations :—Consd. Machell v. Clerk (1702), 1. Com. 119; 
Hankey v. Martin (1883), 49 L. T. 560. Refd. Stone v. 
: : Anon. (1641), March, 
05; Took v, fiasco vie ¢ 1 Saund. 260; Hunt v. 


; Joe d. Brune & Coode v, 
Martyn (1828), 2 Man. & Ry. K. B. 485; Doe d. Thomas 


: 31), ; . . G v. Tivi 
(1665), Oa, 1072" n06.: quan Cranes sa 
708. —~—.]—If tenant in tail by covenant 
to stand seised or by base & release or prea & 
sale, conveys to another & his heirs he [the latter] 
has a base fee, not determined by the death of 
tenant in tail, but continuing in the covenantee 
or relessee, etc., till the issue in tail make an 
actual entry (Hort, C.J.). 
Tenant in tail may by bargain & sale, by a lease 
& release or by a covenant to stand seised, convey 
a base fee, which will not determine until the issue 
in tail enters, & he may convey an estate, which 
by possibility may not take effect until after his 
death.—Macnatyi, v. CLERK (1702), Holt, K. B. 615 ; 
1 Com. 119; 2 Ld. Raym. 778; 7 Mod. Rep. 18; 
11 Mod. Rep. 19; 2 Salk. 619; 90 E. R. 1240. 
Annotations :—Consd. Doe d. Odiarne v. Whitehead (1758), 
2 Keny. 346; QGoodright d. Tyrrell v. Mead & Shilson 
1765), 3 Burr. 1703. Apld Doe d. Daniel v. Woodroffe 
d. 


Tgaay 2H. L. Cas. 811. Refd. Stapilton v. Stapilton 
Hts 1 Atk. 2; Martin d. Tregonwell v. Strachan 
Cheney v. Hall (1766) 





1743), 6 Term Rep. 107, n.; Amb, 
526; ‘Hankey v. Martin (1883), 49 L. T. 560. Mentd. 
Ratcliffe’s Caso (1719), 1 Stra. 267; Re Frith's Contract, 
Frith v. Osborne (1876), 24 W. R. 1061. 

709. .|] —If tenant in tail of the gift of 
the Crown make a feoffment in fee, & is after- 
wards attainted of high treason, the right of the 
entail is forfeited ; for it cannot be discontinued, 
because the reversion always remains in the Crown ; 
& though it be put in abeyance by the feoffment, 
as to any benefit which the feoffor could have 
claimed from it, yet since it is not turned to a right 
of action, but, if there had been no attainder, would 
have continued in him for the time, it shall like- 
wise continue in him for the benefit of the Crown. 

Where tenant in tail, reversion to the King, 
makes a feoffment, there a base fec shall pass, 
determinable by the entry of the issue in tail (per 
Cur.).—STONE v. NEWMAN (1685), Cro. Car. 427 ; 
79 E.R. 971. 

Annotations :—Refd. Holland v. Fisher (1662), O. Bridg. 
181; Bainbridge v. Gardincr (1665), O. Bridg. 402; 
Machil v. Clerk (1702), 7 Mod. Rep. 18. ; Mentd. Grange 
v. Tiving (1665), O. Bridg. 107; Ogden v. Folliott (1790), 
3 Term Rep. 726. 

710. —--—.|—Tenant in tail may convey a base 
fee & estate defeasible by the entry of the issue 
(LORD HARDWICKE, C.).—STAPILTON v. STAPILTON 
(1739), 1 Atk. 2; 26 BE. R.1,L.C. 

Annotations :—Refd. Goodright d. Tyrrell v. Mead & Shilson 
(1765), 3 Burr. 1703; Tarleton v. Liddell (1851), 17 Q. B. 
390. Mentd. Baker v. Hart (1747), 3 Atk. 542; Legard 
v. Daly (1749), 1 Ves. Sen. 192 ; Doe d. Odiarne v. White: 
head (1759), 2 Burr. 704; Goodright d. Stevens v. Moss 
(1777), 2 Cowp. 591; Stockley v. Stockley (1812), 1 Ves. 
& B. 33 ; Dunnage v. White (1818), 1 Swan. 137; Baker 
». Booker (1819), 6 Price, 379; Gordon v. Gordon (1821), 

oughton v. Tate (1829), 3 Y. & J. 486; 

Stewart v. Stewart (1839), 6 Cl. & Fin. 911; Cooke v. 

Turner (1846), 15 M. & W. ; oghton 

5 Beav. 278; Dimsdale v. Dimsdale (1856), ¢ 

Drew. 556; Head v. Godlee, Reynolds v. Godlee (1339) 
John. 536; Williams v. Williams (1865), 2 Drew. & Sm 
378; Fane v. Fane (1875), L. R. 20 Hq. 698. 

711. .]|—A tenant in tail may pass a base 
fee by lease & release, or bargain & sale, voidable 
by the issue in tail.—GooDRIGHT d. TYRRELL v 
Meap & SHILSON (1765), 3 Burr. 17038; 97 E. R. 
10565. 








novo without remainders over, executed 
a disentailing deed :—. : the dis: 
entailing deed created merely a base 
fee in each rentchargo determinable 
on failure of the issue in tail.— PINKER: 


d to them de TON v. PRATT, [1915] 11. KR. 406.—IR, 
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Sect. 10.—Estates tail: Sub-sect. 4, H. (6), & I.; 
sub-sect. 5, A., B. & C.) 


tenant in tail male in possession of the B. estates 
under testator’s will, &, therefore, the rentcharge 
iven to her by the same will had not been de- 
foomin ed by the execution of the disentailing 
assurance.—Re MEEKING, MEEKING v. MEEKING, 
[1922] 2 Ch. 623; 92 L. J. Oh. 68; 128 L. T. 585. 
699. Disentail by part owner—Edfect on whole.]| 
—Two sisters having estates tail, descended from 
the mother, & the remainder in fee aliunde. One 
levies a fine ; it bars the fee in a moiety.—-CHURCH 
v. EDWARDS (1787), 2 Bro. C. C. 180; 29 H. R. 
103. 
Annotations :—Consd. Tufnell v. Borrell (1875), L. R. 20 Hq. 
194. Refd. Smith v. Frederick (1826), 1 Russ. 174. 
——— Copyholds.]—See CopyHomps, Vol. XIII., 


p. 81, No. 756. 


I. Estates Tail Which cannot be Barred. 

See Fines & Recoveries Act, 1833 (c. 74), s. 18 ; 
Law of Property Act, 1925 (c. 20), s. 130. 

700. Estates limited by private Act — Marl- 
borough estates—Not inalienable—6 Ann. c. 6.|— 
The estates which by above Act, for perpetuating 
the memory of the great actions performed by the 
Duke of M., are limited to the then Duke for life, 
remainder to S. his Duchess for life, remainder 
to the heirs male of the body of the Duke, 
remainder to all & every his daughters, in such 
manner as the titles are thereinbefore limited, in 
order that they may always ‘‘ go along & be en- 
joyed with the titles & dignities,’’ with a proviso 
restraining alienation to the prejudice of the 
persons in remainder, are not inalienable, & the 
rents & profits may be efiectually aliened by the 
person in possession, as against himself. The 

ension granted by above Act. ‘‘for the more 
honourable support of the dignities ’’ of the Duke 
of M., & his posterity, payable out of the revenues 
of the Post Office, to such person severally & 
successively to whom the same should come by 
virtue of that Act, with a proviso that the acquaint- 
ance of every such person should be a sufficient 
discharge is inalienable. A motion for a receiver 
therefore, by an annuitant, to secure whose annuity 
the Duke had executed an indenture for conveying 
the estates & the pension to a trustee, was granted 
as to the estates, & refused as to the pension.— 

Davis v. MARLBOROUGH (DUKE) (1818), 1 Swan. 

74; 2 Wils. Ch. 130; 36 E. R. 3033; subsequent 

proceedings (1819), 2 Swan. 108. 

Annotations :—Consd. Grenfell v. Windsor (1840), 2 Beav. 
544. Refd. Cooper v. Reilly (1829), 2 Sim. 560; West- 
meath v. Westmeath (1834), 3 Knapp, 42; Hill v. Paul 
1841), 8 Cl. & Fin. 295; Re Mariborough’s Blenheim 


( 
Estates & Sottled Land Acts (1892), 8 T. L. R. 582. 
Menta. Cadogan v. Lyric Theatre Ltd. (1894), 63 L. J. Ch. 


701. ——— Purchase of additional land—To be 
brought within restraint—Must be bona fide 
purchase.|—-Certain parts of estates which, by an 
Act of 1719, were entailed on the Earls of Shrews- 
bury, with a proviso prohibiting alienation, were, 
by an Act of 1803, vested in trustees in trust for 
sale. The moneys were to be paid into the Ct. of 
Ch., & to be invested under the direction of the 
ct. in the pee of land to be settled to the same 
uses & subject to the same restraint on alienation 
as the rest of the estates. In 1824, Earl C., the 
then Earl, entered into an agreement with the 
trustees to sell them estates worth about £90,000 
for £1,000 out of the fund in Ct. The sanction of 
the (Ot. of Ch. was obtained, & the transaction was 
eee in 1834 under the direction of the ct. 
by Harl J., the next Earl, who conveyed the estates 
to the uses declared by the Act of 1719, along with 
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about £40,000 worth of lands not included in the 

ement. Earl B., the next Harl, disentailed all 
the lands which he had power to disentail, & died 
leaving a will by which he devised them to pltfs., 
who filed their bill to recover them from the 
present Earl :—Held: (1) the Ct. of Oh. had juris- 
diction, for pltés., naeelrrt them to have a legal 
title, were in equity entitled to recover only on 
the terms of restoring the £1,000, which was a lien 
on the estates; & that, moreover, the circum- 
stances that the conveyance of 1832 appeared on 
the face of it to be regular, & to be made under the 
direction of the Ct. of Ch., would embarrass the 
pltfs. in proceeding at law ; (2) pltfs. were entitled 
to recover the estates, for that the Act of 1803 
only authorised estates which were bond fide pur- 
chased to be brought within the restraint on 
alienation, the transaction of 1832 was a gift under 
colour of a sale, & the settlement then made was a 
voluntary settlement to which the Parliamentary 
restraint on alienation did not attach, & the dis- 
entailing assurance & devise by Earl B. effectually 
passed the fee in them to pltfs.—HOWARD :v. 
SHREWSBURY (EARL) (1867), 2 Ch. App. 760; 36 
L. J. Ch. 908; 17 L. T. 858; 15 W. R. 12138, L. C. 
a J A .3 subsequent proceedings (1874), L. BR. 17 

q. 378. 

702. ——— Restraint on alienation not implied.] 
-——By a private Act the third Duke & any future 
Duke of Richmond were empowered to jointure 
a wife as therein provided, such jointure to be in 
bar of all dower; & the trustees were empowered 
to invest three-fourths of the annuities in the 
purchase of real estate to be conveyed to the use 
of such persons as the annuity of £19,000 would 
have stood limited if the same had not been funded 
& redecmed; & it was provided that the person 
in possession of the premises should be liable for 
waste & should have certain powers of leasing & 
exchange & a limited power of cutting timber. 
Under the powers of this Act & of further private 
Acts the late Duke of Richmond became entitled 
to certain real estate at Goodwood, in the county 
of Sussex, which had been purchased & conveyed 
to the same uses to which the annuity of £19,000 
would have stood limited if the same had not been 
funded or redcemed & subject to the provisions 
by the first private Act declared :—Held: the 
Duke of Richmond was not by any other Act 
restrained from barring his estate tail within 
Fines & Recoveries Act, 1838 (c. 74), s, 18. 

It is clear that these Acts contain no express 
provision against alienation. Can I imply one ? 
I do not see that I can (BRAY, J.).—A.-G. v. RIcH- 
MOND (DUKE) (No. 2), [1907] 2 K. B. 940; 177 
L. J. K. B. 38; 97 L. T. 802; 23 T. L. R. 742. 

Effect as to limitation of aetions.|——See Liui- 
TATION OF AcTIONS, Vol. XXXII., p. 464, No. 1295. 


SuB-SECT. 5.—BasEt FEEs. 
A. Nature of Estate. 

See Fines & Recoveries Act, 1833 (c. 74); Settled 
Land Act, 1925 (c. 18), s. 20 (1); Law of Property 
Act, 1925 (c. 20), s. 180. 

708. Inferior to fee simple.]|—Smymor’s Casz, 
No. 102, ante. 

B. How Created. 

See Fines & Recoveries Act, 1883 (c. 74), 8. 84 
Law of Property Act, 1925 (c. 20), s. 180. 

704. Surrender of deed poll-— plvedees oe as 
covenant to stand selsed.|—An estate ing 
limited to the use of A. & his wife, & the heirs of 
their bodies, with remainder to A, in fee, & A. 


Part II.—Estatres aNnD INTERESTS IN REAL Estate. 


having died leaving his widow, & G. an only son, 
& L. & H. only daughters, the widow, in 1735, by 
deed poll, in consideration of an annuity granted 
to her by G. & of natural affection, granted sur- 
rendered, & yielded up the estate to him in fee; 
& he afterwards, during hor life, suffered a re- 
covery. She died in 1767, G. died, without issue, 
in 1779, having devised the estate to trustees, to 
secure an annuity to B., only son of his sister I., 
then dead, & subject thereto to W. eldest son of 
B. for his life, with remainder to B.’s second son. 
In 1790, W. on his father’s death, entered into 
possession, of the whole estate, claiming under the 
will of G. & subsequently did various acts in the 
character of devisee for life. In 1814 he suffered 
& recovery of one moiety of the estate, & in 1816 
conveyed the entirety to mtgees. in fee. In 1818, 
M., the descendant of H., the other coparcener, 
suffered a recovery of the other moiety which, it 
was declared, should enure, subject to the trusts 
of a term, to the use of W.’s mtgccs. :—Held: 
(1) the deed poll of 1735 operated as a covenant 
to stand seised, & created a base fee, determinable 
by the entry of the issue in tail; (2) this base fee 
did not, on the widow’s death, become merged in 
the reversion in fee in G., as the estate tail sub- 
sisted as an intermediate estate ; (3) although G., 
being estopped by the recovery suffered by him, 
was not remitted to the estate tail, no right of 
entry accrued to any one until his death, & there- 
fore the period of twenty years, for the operation 
of the Statute of Limitations against the issue in 
tail, was to be calculated from his death, & not 
from the death of his mother, & consequently 
W.’s entry, in 1790, was not barred by lapse of 
time; (4) although W. entered under the will, & 
manifested an intention to take the estate under 
it for his life only, that was immaterial, & he was 
remitted as to his moiety to the original estate 
tail, which was barred by the recovery in 1814; 
(5) the entry & remitter of W. did not operate 
to remit his coparcener M. to the other moiety 
of the estate.—DoE d. DANIEL v. WOODROFFE 
(1849), 2 H. LL. Cas. 811; 13 Jur. 1013; 9 EK. R. 
1301, H. L.; affg. S. C. sub nom. WOODROFFE v. 
Dok d. DANIEL (1846), 15 M. & W. 769, Ex. Ch. 

Annotations :—Generally, Mentd. Tarte ». Darby (1846), 15 


L. J. Ex. 326; Spotswood v. Barrow (1850), 5 Exch. 
110; Cowan »v. Milbourn (1867), L. R. 2 Exch. 230. 


705. Conveyance of fee— Without disentailing 
assurance.|—That a conveyance by a tenant in 
tail, without a disentailing assurance, will in 
general pass a fee determinable by the entry of 
the issue seenis to me to be settled by authority 
(TURNER, L.J.).—STURGIS v. MORSE (1860), 2 De 
G. F. & J. 223; 29 L. J. Ch. 766; 2 L. T. 647; 
: io N. 8S. 766; 8 W. R. 737; 45 E. R. 607, 

a JJ. 


Annotations :-—Refd. Hankey v. Martin (1883), 49 L. T. 560; 
Re Gaskell & Walters’ Contract, [1906] 1 Ch. 440. 


706. Mortgage.|—HANKEY v. MARTIN, No. 718, 
post. 

On bankruptcy of tenant in tail.|—See BANK- 
RUPTCY, Vol. V., pp. 687, 689, Nos. 6078, 6094. 


C. How Determined. 


See Fines & Recoveries Act, 1833 (c. 74); Law 
of Property Act, 1925 (c. 20), s. 130. 

707. Entry of issue in tail—Not death of tenant 
in tail.|—Tenant in tail of a rent, etc., grants it in 
fea; the grant does not determine by his death, 
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706 i. Mortgage.}—Where a tenant in 
tail executes a mtge. in fee which is 
not enrolled under Fines & Recoveries 
Abolition Act, s. 41, the mn teee: has 
only a base fee, avoidable by the issue 


h. Disent 
tenants in 


1.—MASON v. MACKERRAS (1884), 

2 N. Z. L. R. 331 (8. C.).—-N.Z. 

ailing deed —~ Hzecut 
tail of pemonande | 

tenants in tail of equitable rente 

which had been gran 
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but at the election of the issue in tail—Casr oF 

FINES (1602), 3 Co. Rep. 84a; 76 E. R. 824. 

Annotations :—Consd. Machel! v. Clerk (1702), 1 Com. 119; 
Hankey v. Martin (1883), 49 L. T. 560. Refd. Stone v. 
Newman (1635), Cro. Car. 427; Anon. (1641), March, 
105 ; ; 1669), 1 Saund. 260; Hunt v. 
Burne (1702), 1 m. 124; oe d. Brune & Coode »v. 


Martyn witty ‘a Cee & Ry. KB. Pig é Doe d. Themes 
v. Jones 31), , ' entd. Grange v. Tiv 
(1665), O. Bridg. 107.) a 





708. ———.]—If tenant in tail by covenant 
to stand seised or by base & release or bargain & 
sale, conveys to another & his heirs he [the rtigee 
has a base fee, not determined by the death o 
tenant in tail, but continuing in the covenantee 
or relessee, etc., till the issue in tail make an 
actual entry (Howr, C.J.). 

Tenant in tail may by bargain & sale, by a lease 
& release or by a covenant to stand scised, convey 
a base fee, which will not determine until the issue 
in tail enters, & he may convey an estate, which 
by possibility may not take effect until after his 
death.—Macnuin v. CLERK (1702), Holt, K. B. 615 ; 
1 Com. 119; 2 Ld. Raym. 778; 7 Mod. Rep. 18; 
11 Mod. Rep. 19; 2 Salk. 619; 90 E. R. 1240. 
Annotations :—Consd. Doe d. Odiarne v. Whitehead (1758), 

2 Keny. 346; Goodright d. Tyrrell Mead & Shilson 


: v. 
(1765), 3 Burr, 1703. Apld. Doe d. Daniel ». Woodroffe 
(1849), 2 H. L. Cas. 811. Refd. Stapilton v. Stapilton 


(1739), 1 Atk. 2; Martin d. Tregonwell v. Strachan 
(1743), 5 Term Rep. 107, n.; Cheney v. Hall (1766), Amb. 
526; Hankey v. Martin T. 560, Mentd. 


(1883), 49 IL. 

Ratcliffe’s Case (1719), 1 Stra. 267; Re Frith'’s Contract, 
Frith v, Osborne (1876), 24 W. R. 1061. 
709. .}] —If tenant in tail of the gift of 

the Crown make a feoffment in fee, & is after- 

wards attainted of high treason, the right of the 
entail is forfeited ; for it cannot be discontinued, 
because the reversion always remains in the Crown ; 

& though it be put in abeyance by the feoffment, 

as to any benefit which the feoffor could have 

claimed from it, yet since it is not turned to a right 
of action, but, if there had been no attainder, would 
have continued in him for the time, it shall like- 
wise continue in him for the benefit of the Crown. 

Where tenant in tail, reversion to the King, 
makes a feoffment, there a base fee shail pass, 
determinable by the entry of the issue in tail (per 
CurR.).—STONE v. NEWMAN (1635), Cro. Car. 427 ; 
79 E.R. 971. 

Annotations :—Refd. Holland v. Fisher (1662), O. Bridg. 
181; Bainbridge v. Gardiner (1665), O. Bridg. 402; 
Machil v. Clerk (1702), 7 Mod. Rep. 18. » Mentd. Grange 
v. Tiving (1665), O. Bridg. 107 ; Ogden v. Folllott (1790), 
3 Term Rep. 726. 

710. -—-—.|—-Tenant in tail may convey a base 
fee & estate defeasible by the entry of the issue 
(LORD HARDWICKE, C.).—-STAPILTON v. STAPILTON 
(1739), 1 Atk. 2; 26 E.R. 1, L. C. 

Annotations :—Refd. Goodright d. Tyrrell v. Mead & Shilson 
(1765), 3 Burr. 1703; Tarleton ». Liddell (1851), 17 Q. B. 

290. Mentd. Baker v. Hart (1747), 3 Atk. 542; Legard 

v. Daly (1749), 1 Ves. Sen. 192 ; Doe d. Odiarne v. White- 

head (1759), 2 Burr. 704; Goodright d. Stevens v. Moss 

(1777), 2 Cowp. 591; Stockley v. Stockley (1812), 1 Ves. 

& B. 23; Dunnage v. White (1818), 1 Swan. 137; Baker 

». Booker (1819), 6 Price, 379 ; Gordon v. Gordon (1821), 

3 Swan, 400; Houghton v. Tate (1829), 3 Y. & J. 486; 

Stewart v. Stewart (1839), 6 Cl. & Kin. 911; Cooke v. 

Turner (1846), 15 M. & W. 727; Hoghton ». Hoghton 

1852). 15 Beav. 278; Dimsdale v. Dimsdale (1856), 3 
rew. 556; Head v. Godlee, Reynolds v. Godlee (1859), 

John, 536; Williams v. Williams (1865), 2 Drew. & Sm. 
378; Fane v. Fane (1875), L. R. 20 Eq. 698. 

711. .|—A tenant in tail may pass a base 
fee by lease & release, or bargain & sale, voidable 
by the issue in tail.—Goopricnut d. TYRRELL v. 
Mrap & SHILson (1765), 3 Burr. 1703; 97 E.R. 


1055. 








novo without remainders over, executed 
a disentailing deed :—-Held:; the dis- 
ed by | entailing d created merely a base 
Two | fee in each rentcharge determinable 
rges, | 00 failure of the issue in tall.—PINKER- 
TON v. PRATT, [1915] 1 I. R. 406.—IR, 


ted to them de 
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Sect. 10.—Estates tail: Sub-sect. 5, C. & D. 
11: Sub-sects. 1,2 & 3.] 


712. ——_.]—A conveyance by lease & release 
by tenant in tail conveys a base fee voidable by 
the entry of the issue in tail.— DoE d. NEVILLE v. 
RIvErs (1797), 7 Term Rep. 2763 101 E. R. 978. 





713. -] —DorE d. DANIEL v. WOODROFFE, 
No. 704, ante. 
714. .|—STurGIs v. MorRSE, No. 705. ante. 





715. ——~—.|—-HANKEY v. MarTINn, No. 718, post. 


Enlargement.|—See Sub-sect. 5, D., post. 


D. Enlargement. 


See Fines & Recoveries Act, 1833 (c. 74), ss. 19, 
35, 38, 88; Law of Property Act, 1925 (c. 20), 


s. 130. 


716. Statutory disposition by tenant in tail— 
Meaning of ‘‘ disposition ’’—Arrangement between 
purchaser—Instrument  effecting.|— 
(1) The term ‘“ disposition ” in Fines & Recoveries 
Act, 1838 (c. 74), 8. 38, abolishing fines & recoveries, 
is not restricted to the deed barring the entail, 
enrolled in Ch. under the Act, but comprises it & 
all other instruments by which the arrangement 


vendor & 


between the vendor & purchaser is carried out. 


(2) A conveyance executed by a tenant in tail 


to himself or to his own use us a “ disposition ”’ 


under that statute.—-CROCKER v. WAINE (1864), 5 


B. & S. 697; 4 New Rep. 325; 33 L. J. Q. B. 316 ; 
10 L. T. 600; 12 W. R. 905; 122 BK. R. 990. 

717. ——_-- ——— Conveyance by tenant in tall 
to own use.|—CROCKER v. WAINE, No. 716, ante. 

718. ——— Intervening bankruptcy of tenant in 
tail.|—In 1841 If., being entitled in remainder, 
subject to the existing life estate of D., as tenant 
in tail to two undivided third parts of certain 
hereditaments, mortgaged his interest in the 
property to M. In 1842 H. became bkpt. At 
the date of his bkpcy. the statute in force was 
6 Geo. 4, c. 16, as amended by Fines & Recoveries 
Act, 1833 (c. 74). No disentailing deed was 
executed by the comrs. in bkpcy. pursuant to 
sect. 64 of that statute; but in 1872 H. exccuted 
a disentailing deed. In 1878 D., the tenant for 
life, died. Pltf. was a sub-mtgee. from M., & 
brought this action to realise his security :— 
Held: the mtge. by H., the tenant in tail in 
remainder, conferred upon the grantee, not merely 
an estate for the life of the grantor, but a base fee, 
voidable by the entry of the issue in tail; not- 
withstanding the intervening bkpcy., the subse- 
quent disentailing deed by the tenant in tail 
operated to confirm the base fee; &, therefore, 
pltf. was entitled, under his security to a base fee, 
to continue so long as there should be issue of H. 
who would have succeeded under the entail.— 
HANKEY v. MARTIN (1883), 49 L. T. 560. 

719. Covenant to disentail—Enforcement by 
owner of base fee.]—-BANKES v. SMALL, No. 679, 
ante. 

Enlargement by married women.|—See Huvus- 
BAND AND WIFE, Vol. XXVII., p. 183, No. 1088. 


SecT. 11.—ESTATES FOR YEARS. 
SuB-sSEcT. 1.—NATURE OF ESTATE. 
See, generally, LANDLORD & TENANT, Vol. XXX., 
pp. 342 et seq.; Vol. XXXI., pp. 29 et seg. 
720. Limitations of term—Successive interests— 
By way of executory interest.|—JoHNns v. Pink, 
No. 56, ante. 


Sect. 


REAL Property AND CHaATTELs REAL. 





—--~— Estate talil.|—See Law of Property Act, 
1925 (c. 20), s. 180. 

-- ---- By will.]|—See WILLS. 

-—--~— By settlement.|——See SETTLEMENTS. 

—--—-- Application of rule in Shelley’s case.|— 
See Sect. 7, sub-sect. 4, B. (0), ante. 


SUB-SECT. 2.—ENLARGEMENT OF LONG TERM. 

See Law of Property Act, 1925 (c. 20), s. 153. 

721. Rent having no money value—What is— 
Three shillings.}-— An annual rent of merely 
nominal amount, e.g. three shillings, is not a rent 
having no money value within Conveyancing & 
Law of Property Act, 1881 (c. 41), s. 65 (1), even 
though it may have in practice not been regularly 
paid, those words meaning, rather, a rent which, 
when received, has no money value.—Re SMITH 
& Storr (1883), 29 Ch. D. 1009, n.; 48 L. T. 512; 


31 W. R. 411. 
Aino :-—Distd. Re Chapman & Hobbs (1885), 29 Ch. D. 


722, ——_— ——— One silver penny—lIf lawfully 
demanded.|—-Land was demised for a term of five 
hundred years from Michaelmas, 1646, at the 
yearly rent of one silver penny if lawfully de- 
manded :—Held: this rent was a rent having no 
money value within Conveyancing & Law of 
Property Act, 1881 (c. 41), s. 65, & the owner of 
the term in 1884 had power under Conveyancing 
& Law of Property Act, 1881 (c. 41), s. 65, to 
enlarge the term into a fec.—Re CHAPMAN & 
Hosss (1885), 29 Ch. D. 1007; 54 L. J. Ch. 810; 
52 L. T. 805; 33 W. R. 703. 

723. ——— One shilling.|—-The vendor put 
up for sale by auction property described as an 
eligible freehold investment comprising a house 
& shop No. 249, Whitechapel road. One of the 
conditions of sale was the property was formerly 
held with other property under an indenture of 
lease dated Jan. 31, 1672, for a term of five hundred 
years at a yearly rent of one shilling, but the 
property was assigned in the year 1828 free from 
the rent, which has never been paid by the vendor, 
& the purchaser shall assume that the rent has 
been released, & is not now charged upon the 
property sold. By a deed poll in 1902 under 
Conveyancing & Law of Property Act, 1881 (c. 41), 
the property was expressed to be enlarged by the 
beneficial owner into a fee simple... . It shall 
be assumed that the deed poll operated as an 
effectual enlargement according to its tenor. The 
lease was from the lord of the manor of Stepney. 
The facts stated in the condition were true, & the 
property had been assigned to the vendor in 1902 
as free from the rent, but subject to the lease, but 
in the abstracted deeds between 1828 & 1902 it 
was described as held at a rent of one shilling. 
The purchaser objected that the assumption he 
was required to make in the particulars was to the 
vendor’s knowledge untrue & the statement in 
the particulars that the property was freehold 
was a misrepresentation, & brought this action 
for rescission of the contract & return of his 
deposit. It was proved at the hearing that a 
search in the records of the manor showed that 
no rent had been paid for fifty years, & there was 
no certain evidence that it had ever been paid at 
all :—Held: the vendor might reasonably believe 
that the property was freehold & was therefore 
justified in so describing it in the particulars, & 
then by the conditions, requiring the purchaser 
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PART II. SECT. 11, SUB-SECT. 1. 
k. Limitation of term.}—Re BoNYNGE, FINUCANE ¥. DALY, [1919] 1 I. R. 284.—IR. 
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to assume the facts establishing the freehold title, 
which the vendor knew he would have a difficulty 
in proving. 

he question whether the property was frec- 
hold . . . would depend upon whether the deed 
poll of 1902 was effectual under the statute to 
enlarge the term into a fee simple. That depends 
on Conveyanc & Law of Property Act, 1881 
(c. 41), 8s. 65. assume for the purposes of my 
judgment that a rent of one shilling is a rent 
having a money value (WARRINGTON, J.).-— 
BLAIBERG v. KEEVES, [1906] 2 Ch. 175; 75 
LL. J. Ch. 464; 95 L. T. 412; 54 W. R. 451. 


SUB-SECT. 3.—SATISFIED TERMS. 


See, now, Law of Property Act, 1925 (c. 20), 8. 5. 

724. Whether term retained for protection of 
purchaser—When good title without term.|—In 
1839 A. died seised in fee of lands, of which his 
eldest son B. was tenant. On his death, B., 
supposing him to have died intestate, entered on 
the lands, claiming them as heir-at-law, & in 1830 
mortgaged them in fee, & levied a fine to confirm 
the mtge.; & at the same time an outstanding 
term of five hundred years was by his direction 
assigned to a trustee for the mtgee. In 1835 B. 
sold the estate to deft., who paid off the mtge. ; 
the legal estate in fee & the equity in redemption 
were conveyed to deft., & the term was assigned 
to a trustee for him, to attend the inheritance. 
In 1845 it was discovered that A. had executed a 
will, whereby he devised the lands in fee to his 
second son, who thercupon brought ejectment to 
recover the estate from deft., & laid a demise in 
the name of the trustee to whom the term was 
assigned in 1835 :—Held: B. had a sufficient 
estate to make him a good conusor of the fine; 
by the operation of the 8 & 9 Vict. c. 112, the term 
had absolutely determined, & pltf. could not 
recover upon the demise laid in the name of the 
trustee.— DoE d. CADWALADER v. PRICE (1847), 16 
M. & W. 608; 16L. J. Bx.159; 8L. T. O.S. 478 ; 
11 Jur. 131; 153 BH. R. 1331. 
Annotations :—Consd. Cottrell v. Hughes (1855), 15 C. B. 


532. Refd. Doe d. Clay v. Jones (1849), 13 Q. B. 774; 
Plant v. Taylor (1861), 7 Hf. & N. 211. 


725. .]|—In 1784, premises were leased 
to H. for three lives. H. by his will devised all 
his estate & interest in the premises to his wife 
A., her heirs & assigns. A. in 1793 conveyed the 
estate so devised to her, to her son R., & the heirs 
of his body, with a proviso that if he should have 
no child living at his death, the limitation thereby 
made should cease, & the estate should revert to 
A., her heirs & assigns. In 1811, R. purchased 
the reversion in fee in the premises, expectant on 
the lease for lives, which was duly conveyed to 
him, & at the same time an old satisfied term of 
five thousand years affecting the preniises was 
assigned to a trustee for him, to attend the in- 
heritance. JR. died in 1812, without issue, leaving 
his nephew L. his heir-at-law, & the heir-at-law 
of A.. The lease for lives determined in 1835. For 
upwards of twenty years from the death of R. the 
premises were held adversely to L. :—Held: 
(1) his right of entry was barred thereby, & he 
had not a new right of ante on the determination 
of the lease for lives in 1835; (2) since 8 & 9 Vict. 
c. 112, the outstanding term would have been no 
defence to an ejectment by L., or any person 
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claiming under him.—Dor d. Harn v. MoULSDALB 

(1847), 16 M. & W. 689; 16 L. J. Ex. 169; 9 

L. T. O. S. 129; 153 BH. R. 1367. 

Annotations :—.As to_(2) Consd. Cottrell v. Hughes (1855), 
3c. L. R. 496. d. Doe d. Clay v. Jones (1849), 18 
Lu. J, : 9. . eon: Generally, Mentd. Clarke v. Arden (1855), 
726. ——— Mortgagee selling under power— 

Term assigned to mortgagee.|—A satisfied term 

was, prior to Dec. 31, 1845, assigned in trust for a 

mtgee. to secure his mtge. debt, & subject thereto 

in trust to attend the inheritance. In 1846 the 
mtgee., under a power of sale in his mtge. deed, 
contracted to sell the property ; semble: under 

8 & 9 Vict. c. 112, the term would be a protection 

to the purchaser, without any further assignment 

or declaration.—FREER v. HESSE (1853), 20 

L. T. O. S. 322; 17 Jur. 177; 1 W. R. 242 $ on 

appeal, 4 De G. M. & G. 495, L. JJ. 

Annotations :—Mentd. Beavan v. Oxford (1855), 1 Jur. N.S. 
1121; Shaw v. Neale (1858), 6 H. L. Cas. 581; Ke 
Handman & Wilcox’s Contract, [1902] 1 Ch. 599. 


727. Fee purchased from life tenant.) — 
The surrender of satisfied terms, assigned to 
attend the inheritance, cannot be presumed by the 
ct. without the intervention of a jury; & the 
mere fact that for forty or fifty years they are not 
mentioned in the deeds of settlement, or mtge., 
relating to the property, will not be sufficient to 
warrant such a presumption ; & under 8 & 9 Vict. 
c. 112, they will protect the title of a party who 
has bond fide purchased the estate in fee from the 
tenant for life, under a settlement of which the 
purchaser had not notice.—COTTRELL v. HUGHES 
(1855), 15 C. B. 5382; 3C.L. R. 496; 241. 5.C.P. 
107; 25L. T. 0.8.54; 1 Jur. N.S. 448; 3W.R. 
248; 139 EK. R. 532. 

Annotations :—Apld. Plant v. Taylor (1861), 7 H. & N. 211. 

Refd. Williams v. Eyton (1858), 27 L. J. Kx. 176. 

728. Nature of protection—Incumbrancers 
subsequent to term.J]—In 1738 a term of five 
hundred years was created under a settlement 
made on the marriage of the father of R., for the 
purpose of raising portions for younger children, 
& afterwards to attend the inheritance. In 1783, 
the father of ht. being dead, by a deed to which 
the younger children were parties, the term was 
assigned to If. as a security partly for the money 
necessary to pay the portions, & which by the 
deed were declared to have been paid. In 1784, 
R. the owner of the fee, executed a settlement by 
which the premises were conveyed in trust for 
himself for life, remainder to T. his son, for life, 
with power of appointment to his lawful children 
as tenants in common in fee, & in default of such 
issue to E. for life with the like power of appoint- 
ment. This settlement was made expressly 
subject to the term, which was assigned to O. & 
declared to attend the inheritance. In 1841, a 
deed was executed by T. & his three reputed 
children, whereby it was declared that O. should 
stand possessed of the term as a security for £100 
lent by W. to them, & subject thereto to attend 
the inheritance. In 1843, T. executed an appoint- 
ment subject to the mtge., under which appoint- 
ment his three reputed children, defts., claimed. 
In 1844, by a deed reciting the above deeds, the 
administrator of O. conveyed the term to M. in 
trust for J., the husband of one of defts., who had 
paid off W., & then upon trust for defts. ; &, 
subject to those trusts, to attend the inheritance. 
KE, executed a power of appointment in favour of 
her children, under which pltfs. claimed. Pitfs. 
proved that, at the time T. married the mother 
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l, Statutory extinction.}—Re SLEEMAN (1855), 4 I. Ch. R. 563, P. C.—IR. 
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730 


Seci. 11.—Esiates for years: Sub-sect. 8. Sect. 12: 
Sub-sects. 1 & 2, A. & B.] 


of defts., he was married to another woman. 
Defts. proposed to prove, by the reputed son of 
T., declarations of his father showing that the 
first marriage was invalid ; but this evidence was 
rejected :— Held: this was a satisfied term within 
8 & 9 Vict. c. 112, & could not be set up against 
the owners of the inheritance. 

The meaning of the expression in the assign- 
ment of these terms, that they are to protect the 
inheritance from all mesne incumbrances, if any, 
is, that if there is a term created prior to the 
purchase or mtge., & the purchaser procures an 
assi ent of it to himself, this gives him the 
legal interest discharged from any incumbrances 
subsequent to the creation of the term, but prior 
to the purchase (CHANNELL, B.).—PLANT v. 
TAYLOR (1861), 7H. & N. 211; 31 L. J. Ex. 289; 
5 L. T. 318; 8 Jur. N.S. 140; 158 E. R. 453. 
Annotations :—Refd. Owen v. Owen (1864), 11 L. T. 137. 


we 
Mentd. Haines v. Guthrie (1884), 13 Q. B. D. 818 ; Brockle- 
bank v. Thompson, [1903] 2 Ch. 344. 


729. —— Assignment for protection of pur- 
chaser.|—-A term outstanding in a trustee for a 
mtgor. & to attend is not so merged by 8 & 9 Vict. 
c. 112, as to prevent the mtgor. assigning it to a 
trustce as a security for the mtge. debt. 

The intention of that Act [8 & 9 Vict. c. 112] 
was, that all mere dry satisfied terms, made 
attendant on the inheritance, should merge, but 
not terms assigned or agreed to be assigned as a 
protection to a mtgee. or purchaser (KINDERSLEY, 
V.-C.).—SHAW v. JOHNSON (1861), 1 Drew. & Sm. 
412; 30 L. J. Ch. 646; 4L. T. 461; 7 Jur. N.S. 
1005; 9 W. R. 629; 62 E. R. 437. 

Ae Re Jordison, Raine v. Jordison, [1922] 


h. 440. Refd. Re Stead’s Mortgaged Estates (1876), 
2 Ch. D. 713; Re Lloyd, Lloyd v. Lloyd, [1903] 1 Ch. 385. 


730. Necessity for merger of interests — Term 
wrongly assigned—Parties not entitled to inheri- 
tance.|—LI. seised in fee of land mortgaged for 
one thousand years to D. Afterwards H. mort- 
gaged in fee to J., subject tothe term. “Afterwards 
H. mortgaged in fee to M., & assigned the equity 
of redemption to C. Afterwards M. assigned his 
mtge. in fee & D. assigned the term both to trus- 
tees, the term to be reconveyed as C. should 
direct. Afterwards & after Dec. 31, 1845, C. paid 
off the sums secured on the term. The mtge. to J. 
was not known to any of the parties except J. & 
the mtgor. H. On ejectment by the trustees for 
C., against J.:—Held: pltf. must recover for that 
the term was still in existence & not put an end 
to by 8 & 9 Vict. c. 112, s. 2, inasmuch as it was not 
made attendant on the inheritance by express 
declaration nor was so by construction of law being 
expressly assigned in trust for the parties sup- 
posed by mistake to be entitled to the inheritance. 
—DoeE d. CLAY v. JONES (1849), 13 Q. B. 774; 18 
L. J. Q. B. 260; 14 L. T. O. S, 219; 13 Jur. 824; 
116 E. R. 1459. 

Ann :—Apld. Anderson v. Pignet (1872), 8 Ch. App. 








7381. —— Interest in charge & interest in 
estate.|-A., being lessee of land for ninety-nine 
ears, created a mtge. term, which ultimately 
ecame vested in a trustee for a mtgee., & subse- 
quently acquired the fee. He afterwards became 
bkpt. In pursuance of an agreement between his 
assignees, himself, & the mtgee., a deed was 
executed by which the mtgee. released the mtge. 
debt, & the fee simple was conveyed to the mtgee., 
freed & discharged from all equity of redemption. 
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It was intended that the wife of A., who was 
married in 1832, should join in the deed for the 
purpose of releasing her dower, but she refused to 
execute it, & after the death of A. she filed her bill 
to enforce her right to dower :—Held: the mtge. 
debt was not extinguished, & the term was not 
satisfied within 8 & 9 Vict. c. 112, s. 2, & the term 
afforded the purchaser protection against pltf.’s 
right of dower. 

The term does not become satisfied within the 
meaning of the Act of Parliament except the 
beneficial interest in the whole charge secured by 
the term, & the beneficial interest in the whole 
estate, are united & merged in one person (JAMES, 
L.J.).—ANDERSON v. PIGNET (1872), 8 Ch. App. 
180; 42 L. J. Ch. 810; 27 L. T. 740; 21 W. R. 
Deas ate Angell (1877), 5 Ch. D, 834 

Noor e & . A ‘ ° 
AT iquidaticn Estates Purchase 0. UV. Willougiby, (1896) 

1 Ch. 726; Crosbie-Hill ». Sayer, [1908] 1 Ch. 866; Re 

Moore & Hulme’s Contract (1911), 106 L. T. 330. 

732. Term assigned as security for mortgage.|— 
SHAW v. JOHNSON, No. 729, ante. 

733. .|—In 1818 R. mortgaged an estate 
for a term of five hundred years to secure a mtge. 
debt, which was paid off in 1837 by his heir-at-law, 
but no assignment of the term was then executed 
by the mtgee. In 1840 R.’s heir-at-law being 
then in possession of the estate demised it for lives 
to W., & in 1843 mortgaged the same estate to J. 
when the term was by his direction assigned by the 
original mtgee., who had been paid off in 1837, in 
trust for the new mtgee. to secure his debt & then 
to attend; but neither the mtge. deed nor the 
assignment of the term contained any mention 
of the lease of 1840 to W. :—Held: the term was 
not a satisfied term within 8 & 9 Vict. c. 112, & so 
did not enure to the protection of the lessee & 
might therefore be set up by the heir-at-law of 
R. in answer to pltf.’s action.—OWEN v. OWEN 
(1864),3 H. & C. 88; 33 L. J. Ex. 2387; 111. T. 
137; 10 Jur. N.S. 884; 159 BE. R. 459. 

Determination of term by merger.|—Sce LAND- 
LORD & TENANT, Vol. XXXI., pp. 531-535, Nos. 
6771-6804. 





Srecr. 12.—ESTATES ARISING BY WAY OF USE. 
SuUB-sEcT. 1.—IN GENERAL. 

See Statute of Uses, 1535 (c. 10); Law of 
Property Act, 1925 (c. 20), ss. 1 (9) (10), 207, 
Sched. VII., & generally, TRUSTS ; WILLS. 

734. No use upon a use.| —TYRREL’S CASE 
(1557), 2 Dyer, 155 a; 73 EH. R. 386. 


Annotations :—Apld. Harris v. Pugh (1827), 4 rn $35. 
Refd. Chudleigh’s Case (1595), 1 Co. Re ree a; Doe d. 


Lloyd v. Evans (1827), 5 L. J. O. 8S. K. 

785. -|}—A use cannot be limited upon 
@ use.—GIRLAND v. SHARP (1595), Cro. Eliz. 882 ; 
78 E. R. 628. 


* 





SuB-SECT. 2.—CREATION OF USE. 
A. In General. 

736. Whether use construed according to inten- 
tion of parties.|—-SHELLEY’s OASH, WOLFE v. 
SHELLEY, No. 497, anie. 

737. ———.]— HORE v. Drx (1660), 1 Sid. 25; 


82 E. R. 948. 

Annotations :—Consd, Thomason v. Mackworth (1666), 
O. Bridg. 502. Apld. Samon v. Jones (1690), 2 Vent. 318. 
Distd. Doe d. Milburn v. Salkeld (1755), Willies, 673 ; Roe 
d. Wilkinson v. Tranmarr (1757), Willes, 682. Overd. 
Doe da. Lewis v. Davies (1837), 2M. & W. 503 
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PART II. SECT. 12, SUB-SECT. 2.—A. 
n, By conveyance.}—WILKINBON Vv. WILSON (1894), 26 O. R. 313,—CAN. 


Part [].—--Estates AND INTERESTS IN Rea EsTATR. 


788. -—--.]-—-Foster v. Foster (1662), 1 Sid. 
82; 1 Keb. 160, 319; 83 E. BR. 374 070. ‘ 


Annotations — Dist td. Crossing v. Scudamore (18671), 1 Vent. 
Consd. Coultman v. Senhouse GTi), T oa, 105. 





Renta. Cogs v. Bernard (1704), 1 Salk. 2 
739. fc on eranioe by way "of use shall 
be construed according to the intention of the 


ae -—LEIGH v. Brace (1696), Carth. 3438; 
Mod. Rep. 260; 90 EK. R. 800; sub nom. LEE 
v. BRACE, Holt, K. B. 668; 1 Ld. Raym. 101; 
12 Mod. Rep. 101 ; 3 Salk. 337. 
Annotations :—Dbtd. Tap ner v. Merlott (1739), Willer ie 

Avid. Goodtitle d. Hord v. Stokes (1753), prt G7. Consd. 

ampson v. Brandwood (1816), 1 Madd. 381. 

740. -|—Since the Statute of Uses an use 
is turned into a Ilcgal estate for all intents & 
purposes it must be conveyed in exactly the same 
manner & by exactly the same words (per CUR.). 
—-TAPNER d. PECKHAM v. MERLOTT (1739), as 
reported in Willes, 177; 125 BE. R. 1119. 
Annotations :-—Refd. Quested #. Michell (1855), 24 L. J. Ch. 

722; Brookman v. Smith (1871), L. R. 6 Kxch. 291; 

Milman ». Lano, (1901) 2 K. B. 745. 

741. Estoppel of feoffee—Binding on cestul que 
use.]—Cesiui que use can have no advantage of 
an estoppel in the deed of feoffment to uses.— 
ANON. (1678), 1 Freem. K. B. 475; 89 E. R. 356. 

742. What is sufficient declaration of use—No 
precise words requisite.]|—No precise form of words 
requisite to declare the uses of a fine & recovery, 
it being sufficient if the meaning of the parties 
appears. 

The father tenant for life, remainder to the 
son in tail, with remainder over. The son is an 
infant, & on an advantageous proposal for the 
son’s marriage, the father & infant son join in 
marriage articles, & the father only covenants, 
that within a year after the son’s coming to age, 
the father & son will join in a fine & recovery of 
the family estate to divers uses. The infant 
son seals the deed, & within a year after he comes 
to age, joins with ‘his father in a fine & recovery ; 
the infant son's sealing of these articles not suffi- 
cient to declare the uses of the fine & recovery.— 
NIGHTINGALE v. FERRERS (EARL) (1733), 3 
P. Wms. 206; 24 E. R. 10381. 

Annotation :—Refd. Tarleton v. Liddell (1851), 17 Q. B. 390. 

7143. Circumstances manifesting intention.| 
—ANON. (1577), Moore, K. B. 608; 72 K. lh. ee 


Annotation :—Apld. Greenham ». Gibbeson (1834), 3 1. 
Cc. P. 128. 


744. ‘* Intent.’?] — HUMMERSTON’S CASE 
(1575), cited Dyer, 166 a, n.; 73 E. R. 363. 

745. ——-,]—BrETTUANS CASE (1576), 4 
Leon. 22; 74.E. R. 702. 




















746, ——— Direction to ‘‘remain or descend.’’|— 
ANON. (1562), 3 Leon. 6; Benl. 9; 74 E. R. 505. 
747. .|—ENGLEFIELD’S CASE (1591), 
Poph. 18; 145 E. R. 


as reported in Jenk. 267 ; 
191. 


Annotations :—Consd. Pibus v. eh (1674), 1 Vent. 372. 
Refd. ‘Borbett’s (Guse (1599), 2 And, 134; Bath & Moun- 
tague’s ga (1693), 3 Cas. ‘in Ch. 55; Adams v. Savage 
(1703), 2 ym. 854. Mentd. Crocker & ‘York 
Dormer (1593), Poph. 25; Bae re Wood’s Case (1600), 1 

Co. Rep. 26b; Sheffeild Ratcliffe (1615), Hob. 334 ; 
Field v. O.'Brlag (1658) 2 Sid. ae oe nae v. Fisher 


1662 ig 181; Grange v 665), O. Bridg. 
sO Mami ewhecler (1670), 1 Mod Rep. 38 ;. Marks 
v. Marke ( 1719) 10 ar ep. 419; a erald v. Faucon- 


Moore, C. P. 
748. —— To pag ee .] —NEVELL v. 
EVELL (1619), 1 ll. A 8 

NEVELL, | ( iis Shaw »v. Weigh (1727), Fitz-G. 7. 
—— In wills.|—See WIL158. 
749. Effect of failure of consideration.| — The 
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father covenants to levy a fine, & that the son shall 
stand seised to the use of the father until the 
marriage, & after the marriage to the use of the 
son in tail, the marriage was had, but no fine was 
levied, held that no use arose upon the deed, but 
that it rested only in covenant.—BARRINGTON 
v. dinnotation inate Lev. 306; 83 E. R. 702. 
Amnon I Na ep d. Borkeley vw. York (Archbp.) 


B. By Implication of Law. 
- See Law of Property Act, 1925 (c. 20), s. 60 (3). 
760. Grant without consideration—Whether use 
cae grantor.|—ANON. (1535), Benl. 27; 73 
) 








--~When a common recovery 
is suffered without: consideration, the use results 
to the party suffering the recovery, if nothing is 
proved to the contrary.—DOWMAN’s OasE (1586), 
9 Co. Rep. 7b; 77 E. R. 7433 sub nom. DOLMAN 
v. VAVASOR, Moore, K. B.191; " sub nom. DOWLMAN 
v. VAVASOR, 1 And. 125. 


Annotations :—Consd. Martin d. Tre 


nwell v. euoeeet 
(1743), AY Term Rep. 107,n 


Wigon v. 
Hietcher (1696) a a. 


eS Keb. 536; Tregany v 
hag ha 154; Jones _ Sie 1697), 1 Com. Bushell 
v. Burland (1708), H . B. 733; Frees : ’ Anglesca 


(1700 709), i Mod. H Hop. ntd. R. v. Hampden (1637), 
ixén v. Harrison (1670), Vaugh. 36; 

R. v. y Hewaley: (13), 1 P. Wms. 207. 

752. -—- When in a covenant to 
stand seised, or bargain & sale, the consideration 
is good, & the person certain, an averment may 
be taken according to the truth; but where 
the consideration is general, & the person uncertain, 
no averment can help if ; as in case of a covenant 
to stand seised to the use of such a one as B. 
shall name, though LB. name A.’s son, no use shall 
be raised by it; but if he had covenanted, in 
consideration of fatherly love, to stand seised to 
the use of such of his sons as B. should name, 
there on nomination the use would arise.— 
MILDMAY’S CASE (1584), 1 Co. Rep. 175 a; Jenk. 
p. 247; 76 K. R. 3793; sub nom. MILDMAY v. 
STANDISH, Cro. Eliz. 34; Moore, K. B. 144. 
Annotations :—Apld. Goodtitle v. Potto (1734), 2 Stra. 934 ; 


Consd. Peover v. Hassel (1861), 1 John. & H, 3 Refd. 
Paget’s Case (1591), 1 And. 259; Rodell's Gibe "607. 7 








Co. Rep. 40 a3: Cross v. Faustenditch (1608), Cro. ac. 
180 ; Harpur Case (1615), 11 Co. ee ae oe Howel v. 
Sambay (1615 ) 1 Brownl. 179; ler Manw. aring 


(1634), Cro. Car. 397 ; Seen ate Foster (1661), 1 Keb. 1860 ; 
Bate v. Amherst (1663), T Raym. 82; Smith v. Ashton 
(1675), 1 Cas. in Ch. 263 ; Doe d, ; Milburn v, Salkold (1755), 
Willes, ee Clifford wv. Turrell (1845), 1 . Ch. 390. 
Mentd. Co t & Glover v. Coventry & Se held (Bp. ) (1612), 
Hob. foe He eneS: Hoed lee 2 ae 1228; i 
Roach, Rowe »v. erie ee 1e)8 1M. & 8S. 304; Poole v. 
Whitcomb (1862), 12 C S. 770; British Ry. Traffic 


& Electric ‘o. v. GC. RB. C. Co. & L. C. C., [1922] 2 K. B. 
753. —— .|—PaaGer’s (LORD) CASE (1592), 





1 And. 259; cited 1 Co. Rep. 154a; 1 Leon. 194 ; 


Jenk. 247; Moore, K. B. 193; 123 E. R. 461, 

Ex. Ch. 

Annotations :—Consd. Corbet’s Sate (1599), 2 And. 134. 
"A pld. Pybus v. Mitford (1674), Frocm. K. B. 369; Nugent 
v. Pancock (1730), 2 Eq. Cas. Abr. 763. Refd. Cross v. 
Faustenditch ( 1607), Cro. Jac. 180; Smith v, Wheeler 


(1671), 1 Vent. 128; Penhay v. Hurrell (1699), Freem. 
Ch, 235 : Siaea oni: Idge (1699), 12 Mod. Rep. 278 


754. -]—NUGENT v. HANCOCK (1780), 
2 Eq. Cas. Abr. 753; 22 E. R. 639, L. C. 

755. No express use declared.|— 
If a reversioner bargain & sell the lands leased, 
& then release his interest in the reversion, such 
release shall be intended to be to the use of the 
releasee & his heirs, although no consideration is 
expressed for the release, nor any express uses 
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0. Crown grant.}--SMmITH v. Dawes (1854), 1 Legge, 802.--AUS. 
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Sect. 12.—Estates arising by way of use: 
2,B.,C. & D.; sub-sect. 3, 4 


limited  thereon.—SHORTRIDGE v. JLAMPLOUGH 
(1702), 7 Mod. Rep. 71; Holt, K. B. 621; 2 
Ld. Raym. 798 ; 7 Mod. Rep. 71; 2 Salk. 678; 87 
BE. R. 1102 ; sub nom. LAMPLUGH v. SHOTTERELL, 


3 Salk. 886. 
Anndation :—Refd. Roe d. Noden v. Griffits (1766), 4 Burr. 


Sub-sect. 


756, ——— ——— ——-.] — ARMSTRONG d. NEVE 
v. WooLsey (1755), Barnes, 467; 2 Wils. 19; 
94 E. R. 1007. 


757. Grant to future use.|—Feoffment to such 

uses as the feoffor shall appoint by will, the use 
vests in the feoffor till declaration made accord-~ 
ing to the Be etalk. ; after declaration, the estates 
limited shall take effect by force of the otlaat peer 
——-CLERE’S CASE (1600), 6 Co. Rep. 17 b; 
260; 77 E. R. 279; sub nom. CLEER v. PARKER, 
Cro. Eliz. 877; nom. PARKER v. CLERE, 
Moore, K. B. 567 ; affd. sub nom. CLERE v. 
PARKER (1604), Cro. "Jac. 31. 

Annotations :-—Refd. Alford’s Case (1662), O. Bridg. App. 


584 ; Leicester’s Case (1675), 1 Vent. 278; Wigon v 

Garret Mod ae 3 oe ane Thomlinson v. Dighton (1711) 
rald ». Fauconberge (1729 

mine. 207 ; Pret ; ei nchelsea (1759), 2 Keny. 444; 
Buckland v. Barto ag A Hy. BI. 136; Maundrell v. 
Roe d. _berkeley v. York 
gt ln d. Surman v. Surman 
808), 1 Taunt. fant, 66 5 M v. ries (1822), 7 Moore, 
Behe Ro iy hen (1830), 4 Bli. N. 8S. 1; Doe d. 
Cald tv. Johnson pnee 7 Man. eu. 1047; Logan v. 
Bell ya 1C. B. 872. entd. Lovies’ Case (1613), 10 
Co. Rep. : Bf - Glover v. Coventry & Lichfleld 
(Bp.) (1617) Hob. 140; Udal v. Udal (1648), Aleyn, 81; 
Maer v. Wel (1 672), 3 Keb. 95; Parker v. Kett (1701), 
1L Biber 658: Clerk v. Withers (1704), 6 Mod. Rep. 


gy G Orby v. Mohun (1706), Freem. Ch. 291; Maddison 
Andrew ( aap 1 Ves. Sen. 57; Standen v. Stauden 
(i795), 2 Ves. 5 


758. 





To A. seised in fee, covenanted to 
stand seised to the use of the heirs male of his 
body by his second wife:—Held: A. took an 
estate for life by implication, & the estate tail 
became executed in him.—PyBuS v. MITFORD 
(1674), Freem. K. B. 369; 3 Keb. 338; 2 Lev. 
75; 1 Mod. Rep. 98; 1 Mod. Rep. 159 ; 84 BE. R. 
754; sub nom. Prsus v. Mirrorp, 1 Vent. 372 ; 
3 Salk. 337. 


Annotations :-—Consd 


Southcot v. setae SPER, a Mod. 
Rep. av pie Ch. 


Penhay v. Hurrell (1702), Free 
bree v. aayoee ru) 2 Ld. Baym. 864 ; > 
ition”? v. “age (1704) 486; cig bal Me 
SOE TET 0), Vern hg rt , Rep. 1 By. “Newcomen v. 
wre (171 opkins v. Hopkins GT, 
Atk. it Ret. Goultnan v. Senhouse (1678), T . Jo. 
108, Davis v. (1692), Carth. 262; Tipping vw 
Cosins del Cob 312 aker v. Wall (1695), 1 Ld. 
Raym. 185 ; Litton Strode v. Falkland (1708), 3 Hep. C Ch. 
169 ; Walts’y- Ferguson (1708), 11 Mod. Rep. 1 oper 
v. Radcliffe (1712), 9 Mod. Rep. 181; Brown i peitee 
Ci16 ), Gilb. Ch. 131; Newcoman v. Bethlem Hos oa 
T41), A Amb. 785 App.; Bagshaw wv. Spencer (1748), 1 
fe on. 142; Chotniondeler 4. Clinton eel 2 Jac. & 
W.1; Winter v. Perratt (1843), ee eae ee Co Coape 
v. ‘Arnold, Arnold v. Coape (18 805), 4 
Owen v. Gibbons (1902) l oh. 636. MM - Whence 
1735), Cun. 165; Thompson ». Gibson (1841), 8 & W. 
81; Folkard o. Met. Ry. (1873), L. R. 8 C 


7159. —-——.] -— PENHAY v. esa (a702), 
Freem. Ch. 258; 2 Vern. 370; 22 BE. R. 1195 
Annotations : —Refd. Bamfield v, Popham (1702), 1 P. Wms. 

54; Allanson v. Clitherow sag S a Ves. Sen. 24; Ports- 

of outh ©. Effingham 3 te a Sen. “22 ap "oom ee Pao oid, 

Arnold v. Coape (1835), 4 De G. M. & @. 574 ‘ 

760. What constitutes aa Ar eee cove- 
nant to stand selsed—Love & affection.]—MILp- 
MAY’S OAsE, No. 752, anie. 
oa, —A covenant though 
special to stand seised to the use of a son, in 
consideration of love & affection, extends as well 
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to the wife of his son as to the son himself.—BoUuLpD 

v. WYNSTON (1007), Cro. Jac. 168; 2 Roll. Abr. 

786; 70H. R. 147; 

Annotation :-—Retd. Harrison v. Austin (1688), Comb. 128. 
162, ——— —-—- ——.]|—GOOPTITLE v. PETTOE 

(1783), Kel. W. 107; Fitz-G. 299; 2 Barn. K. B. 


142; 2 Stra. 934; 25 - R. 516. 
Milburn v. Salkeld r15e), 


An notations :—Co ned. d. 
Wiles, 873. Reta. Roe d. Wilkinson v. Tranmarr (1757), 


Willes, 682; Roe v. Trantmer (1758), 2 Keny. 239. 

763. —— —— -]}— Where there is no 
fraud, natural love & affection is a good considera- 
tion to support a conveyance, although the object 
of the conveyance may be to confer ag franchi 
NEWTON v. HARGREAVES (1846), 2 C. B. 163 ; 
Bar. & Arn. 690; Cox & Atk. 138; 1 Lut. Reg. 
Cas. 424; Pig. & R. 298; 15 L. J. 0. P. 154 ; 
10 Jur. 3175 135 B. R. 905. 

764. Nominal consideration.|]—-The re- 
servation of a peppercorn is a good consideration 
to raise an use to make a tenant to the precipe.— 
BARKER v. Kgat (1677), 2 Mod. Rep. 249; Freem. 
K. B. 249; 2 Vent. 35; 86 EH. R. 1054. 

Annotations "—Cons d. Webster v. Ashton-under-Lyne Over- 
scers, Hadfield’s Case (1873), L. Rt. 8 C. P. 306. Refd. Re 
Hawkins, Ez p. Official Receiver, {[1892]1Q. B. 890. 

765. What estate results —— Conveyance barring 
estate tall.|—If a tenant in tail suffers a recovery, 
& declares uses which are void, he does not take 
back an estate tail, but an estate in fee.—TANNER 
v. RADFORD (1833), 6 Sim. 21; 58 E. R. 508. 
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C. By Way of Remainder. 

766. Freehold must not be left in abeyance— 
Limitation to heirs to be begotten.|—If husband 
& wife seised of lands in right of the wife, levy a 
fine to the use of the heirs of the husband begotten, 
or to be begotten, on the body of the wife, with 
remainder to the right heirs of the husband ; 
the remainder is void, for it is a future use, & there 
is no particular estate for life limited in the con- 
veyance to support the contingent remainder.— 
DAVIS v. SPEED (1692), 4 Mod. Rep. 153; Carth. 
262; Holt, K. B. 730; 2 Salk. O75 ; Skin. 351 ; 
87 EB. R. 318; affd. (1698), Show. Parl. Cas. 104, 


H. L. 
Annotations :—Consd. Penhay v. Hurrell (1699), rem: Ch. 
235, Refd. Winter v. Perratt (1843), 9 Cl. & Fin. 606 


767. Limitation for settlor for term of 
years.|—Lease & release by A. to trustees & their 
heirs to the use of A. for ninety-nine years, re- 
mainder to the use of the trustees for twenty-five 
years, remainder to the heirs male of A.’s body : 
remainder to his right heirs, is void, for want of a 
freehold.—ADAMS v. SAVAGE (TERRE- TENANTS) 
a 679; 2 Ld. Raym. 854; 91 E. BR. 


Bet urs i, Rela. Coape v. Arnold, Arnold v. Coape (1854), 
m 
768. .|—RAWLEY v. mea (1712), 
2 Eq. Cas. Abr. 753; 22 E. R. 
Sat tying i, Reta. Coape v. Arnold, poset v. Coape (1854), 
m 











D. Springing and Shifting Uses. 

769. Shifting use—When use vests—In favour 
of infant.!—A fine to the use of himself for life, 
with remainder to A. until B. returned from sea, 
& came of age or died, which ever shall first happen, 
& then to B., this is a good remainder, & shall vest 
in B. immediately on his return, though not of 
age. a, R626. (LORD) CASE (1592), Cro. Eliz. 269 ; 


Annotations :—Reld. Framlingham ». Brand fitt®), 8 Atk. 
390 ; Grey 0. Pearson (1857), 6 H. L. Cas. 6 





PART II. SECT. 12, SUB-SECT. 2.—D. 
qa. Shifting use.}—Re NEwToN’s Estate (1853), 6 Ir. Jur, 153.—IR. 


Part I].—Estares anp INTERESTS In ReaL Estate. 








64Us ,vonauon ror payment or 
money.|—If a man infeoff another to the use of A. 
for life, & after his death to the use of his daughter, 
till B. pa her a £100 & then to other uses, etc., to 
the use of B., in this case the daughter had not any 
remedy for the £100, if B. will not pay that, except 
he make a new promise, & then upon that she shall 
have an action upon the case, upon which if she 
recover, & have satisfaction, he use will arise to 
B. but otherwise not, though she have judgment 
to recover that (per Cur.).— BARLEY v. FOSTER 
(1624), Win. 71; 124 E. R. 60. 

771. Springing use—Validity—Though freehold 
in abeyance.|—-A deed which may take effect as a 
covenant to stand seised, is good, though the use 
is to arise after the decease of the covenantor, & 
though he does not affect thereby to dispose‘of the 
freehold in the meantime ; & although the use is to 
&rise at a period which may not happen till long 
after the covenantor’s death, the use resulting in 
the meantime.—-DoE d. DYKE v. WHITTINGHAM 
(1811), 4 Taunt. 20; 128 E. R. 234. 

Annan :—Monotd. Deakin v. Penniall (1848), 2 Exch. 


772. Limitation which might 
take effect as remainder.|—By a marriage settle- 
ment, an estate was limited to the use of the hus- 
band for life, with remainder to trustees during 
his life, to preserve contingent remainders, &, 
subject thereto, to the use that the wife should 
receive @ jointure of £50 a year for life; & a term 
of two thousand years was limited to secure it, 
& subject thereto to the children of the marriage, 











as the husband & wife should jointly appoint; & - 


in default, to such of the children as the survivor 
of the husband & wife should appoint, & in default 
thereof, to the use of the children living at the 
death of the survivor of the husband & wife, & 
in default thereof, to the right heirs of the husband 
for ever. The tenant for life became bkpt. & 
afterwards he & his wife executed the joint power 
in favour of their children; the tenant subse- 
quently died, & his wife who survived him executed 
the separate power of appointment in favour of the 
children :—Held: the appointment by the widow 
was valid; & the rule that limitations, which 
might possibly take effect as remainders, should not 
operate as springing uses, did not apply to the 
present case.——HoLE v. Escorr (1838), 4 My. & 
Cr. 187; 8 L. J. Ch. 83; 2 Jur. 1059; 41 E.R. 


74, L. C 
Annotations :—Consd. Re Cooper, Cooper v. Slight (1884), 
27 Ch. D. 565. Reid. Re Jakemni's Trusts (1883), 23 


Ch. D. 344; Re Bedingfleld & Herring’s Contract, [1893] 2 

C . Mentd. Lee v. Olding (1856), 25 L. J. Ch. 580 ; 

De Serre v. Clarke (1874), 43 L. J. Ch. 821; Nottidge v. 

woe wae 33 L. T. 220; Oliver v. Lowther (1880), 28 
° %, ° 


173. Seisin remaining in grantor.|— 
Pltf. in ejectment, on a demise of Oct. 12, 1850, 
claimed under the following deed: ‘‘ In considera- 
tion of the love & affection which I have towards 
my son W., the lessor of pltf., I have given & 
granted, & by these presents do give & grant, to 
W. all that, etc., & that W. is to take possession 
of the same at Michaelmas-day next, 1850. Ihave 
delivered him, W., all the premises absolutely at 
Michaelmas-day next without further condition ”’ : 
—Held: supposing such decd to be void as a 
grant of the freehold in futuro, still, the day named 
having passed, pltf. was entitled to recover, the 
deed amounting to a covenant to stand seised to 
the use of W.—DogE d. STARLING v. PRINCE 
(1851), 20 L. J. O. P. 228; 16 Jur. 632. 
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SUB-SECT. 5.—OPERATION OF STATUTE OF USES. 


Notre.—Statute of Uses, 1535 (c. 10), 4 repealed 
as from Jan. 1, 1926, by Law of Property Act, 1025 
(c. 20), 8. 1 (10), Sched. VII. It remains in force as 
regards deeds coming into operation before that date. 


A. Effect of Statute. 


See, now, Law of Property Act, 1925 (c. 20), 
ss. 1 (9) (10), 207, sched. VII. 
’ 474, Execution of use.]——Nothing should be 
left in the feoffees, but the whole estate should be 
executed by the statute, so as the said statute did 
utterly take out all from the feoffees (HARPER, J.). 
—BRENT’s CASE (1583), 2 Leon. 14; 74 B. R. 319. 


Annotation :—Refd. Morley v. Jones (1698), Show. Parl. 
Cas. 140. 


775. -|—VAVASOR’S CASE (1574), 2 Leon. 
223; 3 Leon. 53; 74 BE. R. 495. 
Annotation :—Refd. Woodroffe v. Doc d. Danicll (1846), 

15 M. & W. 769. 

778. ~-—-.} —Statute of Uses immediately 
conveys the possession to the use.—ANON. (1586), 
Cro. Eliz. 46; 78 BE. R. 310. 

Annotations :—Consd. Heclis v. Blain (1864), 18 C. B. N. 8 


90; Webster v. Ashton-under-Lyne Overscers, Hadficid’s 
Case (1873), L. R. 8 C. P. 306. 


777. .|—A. being seised in fee, makes a 
bargain & sale to B. for years, & covenants to levy 
a fine of the reversion to certain uses; but before 
the entry of B. grants & confirms the reversion 
in fce to C. &, reciting the lease for years, to divers 
uses. By the first bargain & sale the vendees 
had an estate for years divided from the reversion 
before entry, vested & executed by Statute of 
Uses, & the reversion being left in the vendor, the 
grant & confirmation of it to C. is good.—Lutwicn 
v. MITTON (1620), Cro. Jac. 604; 1 Roll. Abr. 614, 
p A E.R. 516 ; sub nom. MYTTon v. LUTWICH, 

vd On Ts 
Annotations :—Refd. Cave v. Holford (1798), 3 Ves. 650; 

Litchfield v. Ready (1850), 20 I. J. Ex. 51. 

778. -| — GorTON’s CASE (1629), 2 Roll. 
Abr. 787, pl. 7. 

779. -.|—By the Statute of Uses it is pro- 
vided that the use & possession shall be always 
united, by declaring, that where any are or shall 
be seised of any lands, etc.,to the use or trust of 
any other, by reason of any bargain or sale, feoff- 
ment, fine, recovery, contract, agreement, will, or 
otherwise, by any means whatsoever, cestut que 
use, or he to whose use the lands are settled in 
fee simple, fee tail, for life, years or otherwise, or 
he who has any use in reversion or remainder, etc., 
shall be deemed to be in possession of the land to 
all intents & purposes; & where one is seised of 
lands to the use or intent that another shall have 
a yearly rent out of the same land, cestui que use, 
or he to whose use the rent is granted, shall be 
deemed in possession thereof, viz. of the rent, & of 
like estate, as he that had the use. But notwith- 
standing this statute, there are three ways of 
creating an use or a trust, which still remains as 
at common law, & is a creature of the ct. of equity, 
& subject only to their control & direction: 
(a) Where a man seised in fee raises a term for 
years, & limits it in trust for A., etc.,for this the 
statute cannot execute, the termor not being seised ; 
(b) Where lands are limited to the use of A. in trust 
to permit B. to receive the rents & profits; for 
the statute can only execute the first use; 
(c) Where lands are limited to trustees to receive & 
pay over the rents & profits to such & such persons ; 
for here the lands must remain in them to answer 














PART II. SECT. 12, SUB-SECT. 3.—A. 
174i. Execution of use.}—Re Bayiiss & BALFH (1916), 38 O. L. R. 437.—CAN. 
r, Avoidance of statute.|—Re BinaHamM & WRIGGLESWORTH (1884), 5 O. R. 611.—CAN. 


734 


Sect. 12.—Estaies bri | by way of use: Sub-sect. 
3, A. & B. (a), (0) & (ce). ect. 138: Sub-sects. 
1&2, A.] 


these purposes.—SymMson v. TURNER (1700), 1 
Eq. Cas. Abr. 383, n.; 21 BE. R. 1119. 


Annotation :—Reid. Silvester d. L f 
29 Term Rep. 444. aw v. Wilson (1788), 


780. ———.]——- Whatever was or would have 
been a trust at common law, is since the Statute 
of Uses executed.— BROUGHTON v, LANGLEY (1703), 
2 Salk. 679; 2 Ld. Raym. 873; Holt, K. B. 708; 
1 Lut. 814; 1 Eq. Cas. Abr. 383; 91 E. R. 577. 
AMG Genid, Letard e. Hodges (Ta) 8 as ON ee ERE: 

; . . Hodges Cc. C6. : 
Right d. Phillipps v. Smith (1816), ese 

781. Use in esse.] — CHUDLEIeU’s CASE, 
DILLON v. FREINE, No. 625, anie. 

782. Contingent use.]—-CHUDLEIGH’s CASE, 
DILLON v. FREINE, No. 625, ante. 

783. -|}— A use to the feoffor & his 
wife that should be in tail is good, if the marriage 
takes place while the use exists; & whenever the 
contingency happens, the statute will immediately 
convey the use into possession.—WOoOODLIFF v. 
Drury (1595), Cro. Eliz. 439; 78 Is. R. 679. 

784. ——— In favour of grantor.}—~A. being 
lessee of lands of the Chancellor of St. Paul’s, for 
the life of himself, & of his two sons B. & C., 
grants all his estate therein to trustees to the use 
of himself for life, & after his deccase to the use of 
H., his wife, for her life, & after her decease, to the 
use of his son, B., & his heirs; the whole estate of 
A. is vested in himself by the first limitation; & 
by the third limitation, a use is executed in B., & 
his heirs, by way of springing nse.—PINKER v. 
Liarcortr (1665), O’Bridg. 373; 124 E. R. 641. 

785. With all advantages of legal estate.]— 
peed v. TYNDAL (1705), 2 Salk. 685; 91 EK. R. 
Annotation :—Mentd. Canning v. Canning (1729), Mos. 240. 
186. —---.]|—NASH v. ASH (1862), 1 H. & 
C. 160; 32 L. J. Ex. 165; 8 Jur. N. S. 998; 158 
BK. R, 842. 

—— Rentcharge.|] — See RENTCHARGES & 
ANNUITIES. 

787. Further use not executed at law.] — Bar- 
gain & sale for a valuable consideration to A. 
habendum to the use of bargainor for life, remainder 
to the use of A. in tail, remainder to the right 
heirs of the bargainor, the habendum is void & 
A. shall have the land in fee.—TYRREL’s CASE 
(1557), 2 Dyer, 155a; 73 E. R. 336. 
Annotations :—Reid. Chudleigh’s Case, Dillon v. Freine 

(1595), 1 Co. Rep. 113, b; Doe d. Lloyd v. Evans (1827), 

5 . 0. 8. 




















K. B. 146; Harris v. Pugh (1827), 4 Bing. 


788. ——-.|—A use cannot be executed upon 
a use. 

Under a conveyance to trustees & their heirs to 
the use of them & their heirs during the life of J. 
in trust to preserve contingent remainders, but to 
permit J. to take the profits, etc., J. has only an 
equitable interest.—TIpPInG v. Cozens (1694), 1 
Ld. Raym. 33; 4 Mod. Rep. 380; Carth. 272; 
oo 312; BS er B. it i or BE. R. 918. 

nnotations :—. . Coape v. old, ; 

2 Sm. & G. 311; Collier &. M‘ Bean (ses). 34 nee Woe 

789. —-—.]-—-Symson v. TURNER, No. 779, ante. 


PART II. SECT. 12, SUB-SECT. 3.— 
B. (a). 


eget ot : ti gh / t ‘Leasehold. |-— 
re; rofiis. o an action for ren ‘ 

deft. pleaded, on equitable grounds, withstand 

that W., by his will, devised’ all his Tight’ in the 
lands fo pie in trust for the sole 
benefit of J. during her life, under which 
she claimed & received from them the 
rent :—Held: by the devise, as thus 
stated, the legal estate was vested in J. 


under the Statute 


of 
McCrow (1871), , 
SAN ( » 31 UV 


docs not come wi 
of the Statute of ee 
HARrt, {1905} vV. L. R. 167.—. us. 

a. Not in force in Nova Scotia.J— 
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790. ee wv. Kynock, No. 514, ante. 

791. Effect on rights of teed -— Right to 
eae —GORTON’S CASE (1629), 2 Roll. Abr. 

792. Right to maintain trespass.|— 
GEaRY v. BEARCROFT (1666), Cart. 57; O. Bridg. 
484; 1 Sid. 846; 124 H. R. 822; sub nom. 
BEARCROFT v. GEERY, 2 Keb. 285. 
Annotations : Webster v. Ashton-under-Lyne Over: 
seers, Hadfield’s (sia L. R. 8 C. P. 306. Refd. 
Burgess v. Wheate, A.-G. ». eate (1759), 1 Eden, 177. 





B. Application of Statute. 
(a) In General. 


793. Agreement excluding statute.] — ANON. 
(1558), Dal. 11, pl. 14; 123 H. R. 233. 

794. Grant to trustees—To pay rent & profits.|— 
SyYMSON v. TURNER, No. 779, ante. 

795. Grant of reversion— To two persons—To 
the use of one.|—H., tenant in tail, in possession, 
of certain hereditaments & premises, subject to 
an outstanding term, by indenture, in order toa bar 
the estate tail, & all remainders expectant there- 
upon, & to limit the same to himself in fee, & 
in consideration of 108., granted, bargained, & sold 
the hereditaments & premises, & the reversion, 
etc., thereof to A. & B., their heirs & assigns, 
to hold to them, A. & B., to the use of A., that he 
might become tenant of the freehold of the 
premises, in order to suffer a recovery. The deed 
was afterwards duly enrolled as a bargain & sale : 
Held: it operated as a grant of the reversion to A. 
& B., & A. became solely seised of the premises, so 
as to be a good tenant of the freehold of the entirety. 
—-HAGGERSTON v. HANBURY (1826), 5 B. & C.101; 
7 Dow. & Ry. K. B. 723; 4L. J. 0.8. K. B. 269; 
108 E. R. 37. 

796. Construction of deed in pleading—Presump- 
tion of operation at common law—Where no ex- 
press election.|—-Where a deed may operate in 
either of two ways, under the Statute of Uses or 
at common law. In pleading such a deed it will 
be considered to operate at common law unless 
expressly averred that by election of the parties 
ee it is to operate under the Statute of 

ses. 

Assume that the bargain & sale by the three 
persons named as exors. & administrators of the 
right to take coal under certain lands would be 
good by way of use to give to the bargainees & 
their exors. a right to enter on the demise & take 
the coal till all should have been gotten, the grant 
of the indenture even if it could be construed as 
a bargain & sale by way of use, certainly might 
also be taken as a common law grant, & in order to 
make it operate under the Statute of Uses an 
election to that effect must be made, & such election 
to be valid must have been made, not by exors., but 
by the parties themselves, or by the survivor or sur- 
vivors. The reason is, that after the death of the 
survivor, all interest in the deed, treating it as a 
grant at common law, wasatanend. The election 
must be made while he has the power of making 
the choice; & this cannot be done at all while one 
of the two t s between which the choice is 
to be made has become impossible. It is idle to 


Berry v. BERRY (1882), 4 KR. & G. 66. 
— CAN. 
b. Grant to one & his heirs.}— 


Uses.—F air v. 
C. R. 599.—— 


-}~A Crown lease, not- A husband & wife were the parties of 

the so called “inchoate the third in a conveyance, where- 

lessee to a freehold is by the wife's father did “ t unto 

essentially a leasshold, & therefore the said party of the third part his 
operation heirs & assigns for ever,” etc., 

Uses.—O’NEILL 0. ‘“ unto the said party of the third part, 

heirs & assigns, to & for his & their 


sole & only use for ever’ :—Held: 
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say the exors. of the survivor elected to take under 
the statute; they had no choice to make; they 
could not take otherwise ; or, if they took at all, it 
would only be because the lessees, those under 
whom they denied a title, & who had a choice to 
take in either of the two modes, exercised the right 
so as to give a right to the exors. without any 
election whatever upon their part. Without 
election, the deed must be taken to huve operated 
as & grant at common law, & no election could be 
valid which was not made in the lifetime of the 
surviving lessee (PoLLocK, C.B.).—HAIGH v. 
JAGGER (1848), 3 Exch. 54; 18 L. J. Ex. 125; 12 
L. T. O. 8S. 362; 154 B. R. 753. 

- Doe d. Agar v. Brown (1853), 1 C. L. R. 


(b) Grantee Identical with cestui que use. 


787. Whether statute applies.]—The lord of the 
manor of T., held of the King by knight’s service 
in fee, & of which manor J.S. was a copyholder 
in fee of a mead called G., by indenture made 
between himself of the one part, & J. S. & G. S. 
his son & heir, of: the other, did bargain, sell, 
grant, enfeoff, release, & co , unto J. S. the 
mead called G., to have & to hold the mead unto 
J.S. & G.S., heir heirs & assigns, to the only use 
& behoof of J. S. & G. S., their heirs & assigns for 
ever; & covenanted for further assurance to J. S. 
& G. S. & their heirs, to the use of them & their 
heirs; & livery of seisin was made. J. S. died, 
G.S. being within age :—Held: (1) G.S. not being 
named in the premises cannot take by the 
habendum, but although the feoffment is good 
only to J. S. & his heirs, yet the use limited to 
J.S.&G.S. & their heirs is good ; (2) if the estate 
had been conveyed to J. S. & his heirs by release 
& confirmation, as it well might, the use limited 
to them had been good; (3) the father & son are 
joint tenants, & the son takes by survivor ; (4) the 
father is in by the Statute of Uses. 

If a man makes a feoffment in fee to one, to the 
use of his & the heirs of his body; in this case, 
for the benefit of the issue the Statute of Uses 
according to the limitation of the uses, divests 
the estate vested in him by the common law & 
executes the same in himself by force of the Statute 
of Uses; & yet the same is out of the words of the 
Statute of Uses which are, where any person, etc., 
stand or be seised, etc., to the use of any other 
person; & here he is selsed to the use of himself 
(per CUR.). 

(5) Joint-tenants may be scised to a use, 
although they come in at several times.— 
SamMMeEs’s CASE (1609), 13 Co. Rep. 54; Ley. 11; 
17 E. R. 1464. 

Annotations :—As to (1) Refd. Kenworthy v. Ward (1853), 11 


Hare, 198. As to (5) Refd@. Kenworthy v. Ward (1853), 11 
Hare, 196 ; Orme’s Case (1872), L. KR. 8 C. P. 281. 


798. ———.|—A feoffment made to A. habendum 
to him & the heirs of his body, to the use of him 
& his heirs & assigns for ever, is only an estate tail ; 
for no one can seised to a use who cannot 
execute an estate to the use.—COOPER v. FRANKLIN 
& Waurer (1616), Oro. Jac. 400; 1 Roll. Rep. 
384; 79 E. R. 342; sub nom. COWPER v. FRANK- 
LINE, 3 Bulst. 184 ; sub nom. CARIER v. FRANELIN, 
Moore, K. B. ; 

799. ———.]—- ALTHAN (LORD) v. ANGLESEY 


735 


(EARL) (1709), Gilb. Ch. 16: 11 Mod. Rep. 210; 
25 E.R. 12; sub nom. ANGLESEHA (LORD) v. 
ALTE AM (LorD), Holt, K. B. 736; 2 Salk. 676. 


nnotations :-— - Long v. Buckeridge (1718), 1 . 
106; Fordyce v. Willis (1792), 3 Bro. dee. 7 > oodtitie 


577 
vw. Otway (1796), 1 Bos. & P. : 
, on v, ( ), 1 Bos. & P. 576; Cave v. Holford (1798), 


800. -|—--Where an estate was limited to A., 
to the use of A. in trust for B.:—Held: A. took 
the legal estate, & although he took it by the 
common law, & not by force of Statute of Uses, 
yet the second use could not be executed by the 
statute.—Dor d. Luoyp v. PASSINGHAM (1827), 6 
B. & C. 305; 9 Dow. & Ry. K. B. 416; 108 E. R. 
465 ; sub nom. Dok d. Luoyp v. Evans, 5 L. J. 
O.S. K. B. 146. 


Annotations :—Retd. Cottrell ». Hughes (1855), 3 W. Rh. 
248 ; Orme’s Case (1872), 2 Hop. & Colt. 60. 


801. Grant to one of two cestui que use.|— 
Where the fine is to A. & his heirs, to the use of 
A. & B.infee. They are both in by the Statute of 
Uses.— LONG v. BUCKERIDGE (1718), 1 Stra. 106; 
93 BE. R. 414. 

Operation of statute as regards further use.! — 
See Sub-sect. 3, A., ante. 








(c) Necessity for Seisin by Grantor. 

802. Grant to tenant for life..—ANOoN. (1535), 
Jenk. 195; 145 E. Rf. 1380. 

803. Grant of term of years.]—A lease for 
years assigned to a use, is not executed by the 
Statute of Uses.—ANon. (1580), 3 Dyer, 369 a; 
Jenk. 244; 73 EB. R. 827. 

Anenation :—Refd. Portington’s Case (1613), 10 Co. Rep. 
ee ——.|—SYMSON v. TURNER, No. 1779, 
ante. 

805. Land appointed under power.]— Where 
under a power lands are appointed to A. to the 
use of B. the legal estate remains in A.—DOE d. 
Wonreer & Heatro v. HADDON (1829), 14 Man. & 
Ry. K. LB. 118. 


Sect. 13.—ESTATES ARISING BY PRESCRIPTION 
OR LONG POSSESSION. 


SuUB-SECT. 1.—UNDER REAL PROPERTY 
LIMITATIONS ACTs. 


See LIMITATION OF AcTIONS, Vol. XXXII., pp. 
425-491, Nos. 1013-1525. 

Loss of right by acceptance of benefit.]—Sec 
a Vol. XXI., pp. 329-331, Nos. 1241- 


SuB-SECT. 2.-——EFFECT OF LONG POSSESSION. 
A. Presumption of Grant. 

806. General rule.|]— A lawful grant of the 
Crown shall be presumed in respect of ancient & 
continual possession.—BEDLE v. BEARD (1607), 
12 Co. Rep. 4; 77 H. R. 1288. 

Annotations :—Consd. Hull Corpn. v. Horner (1774), 1 Co 
102; alton v. Angus (1881), 6 ADP: Cas. 740. 
Halliday v. Phillips (1889), 23 Q. BK. D. 48. Re Saw 
bri ». Benton (1793), 2 Anst. 372; Millary v. Waller 
(18 ), 12 Ves. 239; Bennett v. Neale (1811), Wight. 324 ; 

fi Meade v. Norbury (1816), 2 Price, 338 ; Simpson v. God- 

manchester Corpn. (1895), 64 L. J. Ch. 837; A.-G. v. 

Horner (No. 2), P0133 2 Ch. 140. 





by the operation of the Statute of 
Uses the Pausband took an estate in 


257; 3 N.S. W. W. N. &.—AUS. 


. ——.]—ROBINSON ¥v. CHISHOLM 
1864), 27 N. 8. R. (15 KR. & G.) 74.-— 


d. ——.]-— BouTiLreR v. KNOCK 
tee slmple.—Re Youne (1883), 8P. R. (1865), 2 Old. 77.—CAN. ° 
; e. ——.]—-Juson v. REYNOLDS h, —-—.]—~ FENTON 2. Pe adel 
PART H. SECT. 13, SUB-SECT. 2.—A. | (1873), 34 U. C. R. 174.—OCAN. (1921), 48 N. B. R. 415.—©. 
‘ hen esumption artses.} — £, ———.]}—Do8 d. VAN BUSKIRK Ut. k. ———.]—O’NEILL v. ALLEN (1859), 
pd, Tirtx (1886), 7 N. 8. Ww. L. R. CARNEY (1874), P 4 Pug. 233.——-CAN. 9 I. C. L. ho 239 cia 
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Sect. 18.—Estates arising by 
possession: Sub-sect. 2, A. 


807. .—Uninterrupted possession, or the 
enjoyment of a right for a long series of years, is 
sufficient to warrant a jury in presuming a grant 
as against the Crown, as well as against a subject.— 
LOPEZ v. ANDREW (1826), 3 Man. & Ry. K. B. 
329,n.; 6L. J. 0.8. K. B. 46. 

Annotation :—Refd. Harper v. Hedges, [1923] 2 K. B. 314. 


808. .]—Pltf., as surviving feoffee of parish 
lands, alleged that from the time of legal memory 
a certain part of such lands had been vested in the 
feoffees upon trust for the vestry, subject to a 
rentcharge of £3 6s. 8d., & that deft. corpn. had 
been tenants of the vestry at a rent of £150 per 
annum since 1838, which tenancy had expired :— 
Heid: (1) a legal origin of title was not impossible, 
& must therefore be presumed, for after such a 
possession it was plainly incumbent on the ct. to 
find a legal origin if such could be found; (2) the 
omission of the land in question from the feoff- 
ments of the parish before 1838 was not sufficient 
to rebut the inference which the long possession 
compelled the ct. to draw.—ELioT v. BRISTOL 
Coren. (1895), 72 L. T. 752; 11 T. L. R. 442, C. A. 

809. When presumption arises—Possession under 
deed declaring beneficial interest—Covenant to 
convey legal estate.|-Possession for many years, 
under a deed declaratory of a _ beneficial 
interest, in which a covenant to convey the legal 
estate is inserted, will not raise a presumption 
that such estate has been conveyed to the 

ossessors.—GOODRIGHT v. SwYMMER (1756), 1 

eny. 385; 96 HE. R. 1030. 

810. Ancestor taking possession as judg- 
ment creditor.]|—-Where deft.’s ancestor came into 
possession of certain lands in 1752, as creditor 
under a judgment obtained against the then 
owner of the land, & deft.’s family had continued 
in possession ever since:—Held: the original 
possession having been taken, not under any 
conveyance, the length of possession was only 
prima facie evidence, from which a jury might infer 
a subsequent conveyance by the original owner, 
or some of his descendants, but that it might be 
rebutted, & the jury must not presume such con- 
veyance from length of possession, unless they 
were satisfied that it had actually been executed.— 
DoE d. FENWICK v. REED (1821), 5 B. & Ald. 232 ; 
106 E. R. 1177. 

Annotations :—Apld. Tenny d. Whinnett v. Jones (1833), 10 
Bing. 75. Refd. Livett v. Wilson (1825), 3 Bing. 115; 
Dalton v. Angus (1881), 6 App. Cas. 740. Mentd. Cross v. 
Lewis (1824), 4 Dow. & Ry. Ki. B. 234; Clarance v. Mar- 
shall (1834), 3 L. J. Ex. 142. 

811. ——- No person existing who could legally 
make grant—No administration to deceased in- 


testate.]|—B. about fifty years ago went, on the 


prescription or long 
B.] 














813 1. What length of possession 813 vi. 
suficient—Twenty years.}—DOoE - |- DENMARK 
WILSON v. WESSELIS (1836), 5 O. S. | CAN. 
282.—CAN. 


813 if. -—Doe d. BAKER 
v. GOULD (1836), 5 O. S. 36.—CAN. 

813 iii. ———- ——_.} Dox v. BAXTER 
(1852), Z All. 377.—CAN. 

8138 iv. ———- ———.}—Dok d. Rosin- 


—_- ——,]— 








813 v. ———_ ———.]}— The presumption 
of a grant is raised entirely from the 
fact of uninterrupted possession of 
twent ears grein ner & unre- 
butted, & will be raised although the 
owners of the adjoining lands testi 
that they never gave a 
although the records show no 
RING v. PUGSLEY (1878), 18 N. 
(2 P. & B.) 303.— CAN, 


L. R. 357 Cet 
——To 


t, 
nt.— 
B. R. | the 


——.]-——-MCCONAGHY vt, 
(1880), 4 8 Cc R. 


813 vii. ——_ ——-.]|—Dox d. APPLEBY 


818 viii. ———.. ] —ESTERBROOKS 
—-, }— 


813 
CARRUTHERS (1913), 18 B. C. 
CAN. 


813 x. ——-_ ——_.]— EBSARY_ vv. 
HERNAMAN & HOWARD (1823), 1 Nfid. 
NFLD 


8161. Presumption against Crown.) 
prevent a Crown grant from 
taking effect on the ground that the 
Crown had been out of possession for 
twenty years before that grant issued, 

adverse possession should be 
defined, continuous & unequivocal.— 


ReaL PROPERTY AND CHATTELS REAL. 


invitation of P., whose daughter he had married, 
to live in the house of P. The house was held by 
P. for a term determination upon lives. P. died 
thirty-eight years ago intestate, leaving a widow, 
several sons, & a daughter, the wife of B. No 
letters of administration to P. were ever taken 
out; but B. continued in arin of a part of 
the premises which he in the lifetime of P. 
parted off ; the sons taking possession of the other 

arts; & he & the sons paid the rent in shares ; 
but the shares not bearing the same proportion to 
that of their shares of the father’s property, in case 
there had been a legal distribution. One of the 
sons afterwards went away; & P. took possession 
of his portion, & paid his share of the rent :—Held: 
(1) this possession was not adverse; (2) no grant 
to B. could be presumed, as there had been no 
letters of administration, & there was no person 
who could legally make a grant.—R. v. OKEFORD 
FirzPAINE (INHABITANTS) (1830), 1 B. & Ad. 
254; 9L.J.0.8.M.C.12; 100 E.R. 781. 

812. ——— Feoffment by tenant in tail—Posses- 
sion retained by feoffor.}—Tenant in tail conveyed 
by feoffment in 1779; but the feoffee never 
entered, & the tenant in tail & those claiming 
under him, remained in possession till 1829 ; they 
were also in possession of the deed of feoffment 
& suffcred a recovery :—Held: a reconveyance 
from the feoffee might be presumed.—TENNY d. 
WHINNETT v. JONES (1833), 10 Bing. 75; 3 Moo. 
&S8.472; 21.3.0. P.219; 131 BE. R. 833. 
Inclosure of common.|—Sce COMMONS, 
Vol. XI., p. 57, No. 857. 

813. What length of possession sufficient — 
Twenty years.|—Livery of seisin may be pre- 
sumed after twenty years’ possession.—REES d. 
oe v. Luoyp (1811), Wight. 123; 145 

. R. 1198. 








814. ———-.|—Possession of land for any 
time less than twenty years by a feoffee is not 
presumptive evidence of livery of seisin.—DoE d. 
WILKINS v. CLEVELAND (MARQUIS) (1829), 9 
B. & C. 864; 4 Man. & Ry. K. B. 666; 8L. J. 
O.S.K.B.74; 109 E.R. 321. 

AOR :—Refd. Doe d. Lewis v. Davies (1837), 2M. & W. 


815. —— .]—- Undisturbed possession for 
twenty years is held to confer an estate, because it is 
evidence from which a ct. or jury may presume a 
grant (BAYLEY, J.).—R. v. CHEw Maana (IN- 
HABITANTS) (1830), 10 B. & C. 747; 5 Man. & 
Ry. K.B. 635; 3 Man. & Ky.M.C.53; 109 E. R. 
627. 

816. Presumption against Crown.| — BEDLE v. 
BEARD, No. 806, ante. 

817. .]|— LOPEZ v. ANDREW, No. 807, ante. 

818. Rebuttal of presumption—Ancestor taking 








609.— | CAN. 

816 ii. ——.]—-Occupation against the 
Crown for an ead less than the 80 
yoars require 
Act is o 
legal possession of the Crown, & still 
less inst its grantee in actual 

ossession.—EMMERSON v. MADDISON, 
Pi906] A. ©. 569.—CAN. 

816 iii. ———.}—— JONES v. SULLIVAN 
(1915), 43 N. B. R. 208.—CAN. 

1. Rebuttal of presumption.|—McDOon- 


GREAVES vw. 
ee 264 ened 


m, ——.}]—STEWART v. WavcH 
(1886), 7 R. & G. 157; 70. L. T. 207. 
—OAN. 

n. eG oe ee v. MCDONALD 
(1892), 21 . OC, R. 201.—OAN. 

0. ——~.}—MOHINI MoHAN Roy v, 


Part II.—Estates AND INTERESTS IN REAL ESTATE. 


possession as judgment creditor.|—Dor d. FEN- 

WICK v. REED, No. 810, ante. 

Land omitted from parish feoffments.] 

—ELIOT v. BRISTOL CoRPN., No. 808, ante. 
Presumption of grant of easements.) — Sce 

EASEMENTS, Vol. XIX., pp. 61 ef seq. 





B. Presumption of Seisin. 


820. General rule.|—(1) Proof of possession of 
land & pernancy ot the rents is prima facie evidence 
of a seisin in fee of the person. 

(2) Proof of forty years’ subsequent possession 
by a daughter while a son & heir lived near & knew 
the fact, is much stronger evidence that the first 

ossessor had only a particular estate.—JAYNE v. 


ICE (1814), 5 Taunt. 326; 1 Marsh. 68; 128 
E. BR. 715. 


Annotations :—As to (1) Refd. loc d. Carr v. Billyard (1828), 
3 Man. ty. K. B. 11 As to (2) Apld. Doe d. Carr v. 


& Ry. K. B. ‘ 

Billyard (1838), 3 Man. & Ry. K. B. 111. 

821. What length of possession sufficient — 
Sixty years.]|— Dopsworrn’s CASE (1657), 2 Sid. 1; 
82 K. R. 1222. 

822. .|\—Pltf. having proved sixty 
years’ general user, deft. proved that, thirty years 
before the trial, the parties through whom pitt. 
claimed had accepted a lease of adjoining land, 
containing a grant of the use of the land in question, 
as the same had been theretofore used by the lessees 
as & sawpit & for laying timber :—Held: the jury 
might nevertheless, from the general user, infer 
that pltf. was possessed of the land absolutely at 
the time referred to.—PaGE v. HATCHETT (1846), 
8 Q. B. 593; 1 New Pract. Cas. 471; 151...7.Q. B. 
ac ; OL. T. O. S. 433; 10 Jur. 634; 115 1. 

828. ——— Twenty years.|—-DENN d. TARZWELL 
v. BARNARD (1777), 2 Cowp. 595; 98 i. ht. 1259. 

824. -| —WSemble: possession for a 
less period than twenty years is not sufficient to 
leave to the jury for them to presume that livery 

















737 


of seisin has been made.—DogE d. LEWIS v. DAVIES 
(1837), 2 M. & W. 503; Murp. & H. 98; 6L. J. 
Ex. 176. 

825. ——-_ ——-.] — WiLiAMS _ v. WILLIAMS 
(1867), 2 Ch. App. 294; 36L. J. Ch. 419; 16L. T. 
42; 15 W. R. 657, L. OC. & L. J. 

Auaation :—Moentd. Sadleir v. Butlor (1867), 15 W. Tt. 


826. Conveyance of all estate & right by heir—- 
Long possession by grantee.]—The heir & exor. of 
T. having disputed whether certain estates, of 
which T. died seised or possessed, were real or 
personal estatc, all that appeared was that P., 
the original owner, through whom both claimed, 
so far as was known, died seised of the freehold. 
The heir-at-law of P. having sued T., the litigation 
was compromised by a deed conveying to T. all 
the estate & right of such heir, & no other claim 
was ever heard of, nor was T. disturbed in 
possession :—Held: assuming that P. died seised 
of the fee, & that all the interests of other claimants 
were conveyed to T., the presumption was that 
T. also impliedly acquired the fee.—TUDURY v. 
SANCHEZ DE PINA (1862), 15 Moo. P. C. C. 484 ; 
7L.7T.115; 15 K. R. 558, P. C. 

827. Rebuttal of presumption—Subsequent pos- 
session by daughter—To knowledge of heir.|— 
JAYNE uv. PRICE, No. 820, ante. 


828. -—--- -——— -I—Possession of land by a 
woman during three months, whilst she continues 
sole, & by her husband afterwards for forty years, 
is evidence of title in the heir of the wife, sufficient 
to rebut the inference of scisin in the father of 
the wife, grounded upon his prior possession ;_ it 
appearing that the son & heir of the father lived 
in the immediate neighbourhood during the occupa- 
tion of the husband.—Dok d. Carn v. BILLYARD 
(1828), 3 Man. & Ry. K. B. 111. 


829. Acceptance of lease by predecessors of 
possessor.|——-P AGE v. HATCHETT, No. 822, ante. 








PROMODA Natu Roy (1896), I. L. R. 
24 Calc. 256; 1C. W. N. 304.—IND. 
p. Croum grant — Possession pre- 
sumed.|—DoEK d. KIMPSON v. CRAFT 
(1842), 1 Kerr, 546.—CAN. 
q. -J)— Dor v. 
(1857), 3 All. 501.—CAN. 


PART II. SECT. 13, SUB-SECT. 2.—B. 


820 i. General rule.]|—No matter in 
whom the primary rights to property 
may have been, a party may obtain a 
title by length of occupancy from 
which he cannot be divested.—NrEwW- 
MAN v. Woops (1876), 6 Nfld. L. lt. 
116.—NFLD. 


823 i. What length of possession 
sufficient—Twenty years.)—DOoE v. BAX- 
TER (1858), 4 All. 131.—CAN. 


ejectment recovers land of which he 
has been for twenty years mad Seapine 
& is put into possession by the sheriff, 
deft. is not precluded from trying the 
right again, & relying in an action 
brought by him upon his title acquired 
by the twenty years’ possession.— 

ORAN U. JESSUP (1858), 15 U. C. Rh. 
612.—CAN. 





CIHACIS 











823 iii. —— .1—HuUMPHREYS v. 
HELMES (1861), 5 All. 59.—CAN. 

828 iv. -}—Held: pltfs. had 
failed to make out a statutory title 
by twenty years’ possession.—KENT 

UNICIPALITY ¥. MCARTHUR (1882), 22 
N. B. R. 111.—CAN. 








BENTLEY v. 


823 v. -] 
CAN. 


823 vi. —— ——.]—REYNOLDS v. 
TRIVETT (1904), 24 C. L. T. 305; 7 
QO. L. R. 623 > 3 oO. W. R. 463.—CAN. 


823 vil. ——- -——-—.] -— BEER v. 
J.——VOL. xXSSVITI. 


WILLIAMS (1910), 15 O. W. RR. 868; 
21 0. L. it, 49.—CAN. 


823 viii. .J—Supreme Ct. 
Ontario gave pltf. judgment = for 
possession of certain lands bordering 
on Lake Kric where he had continuously 
claimed & enjoyed possession of the 
same for over 20 years & defts. claimed 
under assignment from a lessee of 
pitf.—PovuLIn v. EBERLE (1913), 24 
O. W. R. 792: 40. W.N. 1545.-- CAN, 

¥; Fourteen years.\}—Deft. had 
occupied about twelve acres of the 
land for nearly fourteen years :—Qu. -: 
whether this was sufficient primd 
facie evidence of F. being owner in fee. 
—HUNTER v. FARR (1864), 23 U. C. KR. 
324.—CAN. 

$29 i. Itebuttal of presumption —- 
Acceptance of lease by predecessors of 
possessor.]—A.-G. v. Mius0Nn_ (1895), 
16 N.S. W.L. RR. 145; 11 N.S. W. 
W.N. 183, P. C.—AUS. 

t. ——.]—CLEMENT v. JONES (1900), 
8 C. L. ht. 133.—-AUS. 

a. Occupation by servant.}— 
KeARNKY Vv. EARNEY (1876), 1 
h. & C. 428.—CAN. 




















hb. Occupation as caretaker.) 
lleld: no act was done by O. at any 
time declaring that he would not con- 
tinue to act as caretaker; & his pos- 
session, therefore, continued to be 
that of caretaker & he had acquired 
no title by possession.—HEWARD 1. 
O’DONOHOE (1891), 19 S.C. Re. d41.— 
CAN. 


c. Possession must be continuous 
by same person.}-—W here a person dies 
intestate having been in adverse 
possession of land for less than twenty 

ears, his next of kin cannot continue 
he possession so as to complete the 





twenty years even though he was on 
the land at the time of the intestate’s 
death, & remained there with the 
object of continuing such possession 
é& afterwards took out Ietters of 
administration. /2e WINTER (1893), 
14 N.S. W. 1. R. (lL) 389.—AUS. 


d. —|]— Dok v. Woopwortii 
(1857), 8 N. B. J. (3 All.) 577.—CAN. 

e. ——.|— Buren ». TOWDER (B. C.) 
(1922), 69 D. L. kk. 739.—CAN. 

{f. Wrongful possession.|—-- A con- 
tinuanee in possession of Jand, under 
an erroneous impression that it was 
their own, of intruders, as against the 
King, after grant made, is not oa dis- 
seisin of the grantec.—Dorn d. Wrst v. 
HOWARD (1836), 5 O. S. 462.—CAN. 

g. -})— Where the original 
entry of a person upon land is not 
wrongful, there can be no disseisin 
except at the election of the owner; a 
wrongful continuance in possession 
will not work a disseisin.—Dokt d. 
STRANGE ¥. THOMPSON (1842), 3N. B. It. 
(1 Kerr) 564.—CAN. 

h. Nature of posaession.]— Seisin 
in fee cannot be presumed from a mere 
constructive possession but from an 
actual visible possession only.—Dor 
d. MORGAN v. SIMPSON (1837), 5 O. S. 

k. -]—In order to constitute 
an adverse possession of land, it must, 
be exclusive, continuous & clearly 
defined ; there must be something to 
show the person having the legal title 
that a possession has been taken o 
some definite portion of the land 
hostile to his title.—Dor d. St. JoHn 
CORPN. v. LITTLENALK (1861), 5 All. 
121.— CAN. 

1. ———.]|—e Hewirr (1912), 3 
D. L. It. 156 2 3 O. WwW. N. 902.—OAN. 
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Sect. 14.—ESTATE OF MARRIED WOMAN. 
See HusBAND & WIFE, Vol. XXVII., pp. 83-96, 
Nos. 653-746. 


SrecT. 15.—EQUITABLE ESTATES AND eq 
See Law of Property Act, 1925 (c. 20), 8s. 13 
&, generally, Equiry, Vol. Xx., pp. 222 et seq. 
‘Equitable mortgages. |—See ORTGAGE, Vol. 
XXXV., pp. 249-268, Nos. 86-264. 
Equity of redemption.]— See MORTGAGE, Vol. 
XXXV., pp. 343-373, Nos. 852-1163. 
Trust " estates. |—Sce SETTLEMENTS; Trusts & 
TRUSTEES. 


Sect. 16.—INCORPOREAL RIGHTS AND 
INTERESTS. 

SUB-SECT. 1.—IN GENERAL. 
Rents.|—Sce Sub-sect. 2, post. 
Advowsons.|—Sce ECCLESIASTICAL Law, Vol. 

XIX., pp. 370-394, Nos. 1889-2187. 

Commons, rights of.|—See CoMMONS, Vol. XI., 
pp. 5 et seq. 

Easements & profits a prendre.|— See EASE- 
MENTS, Vol. XIX., pp. 7 et seq. 

Franchises.|—See CONSTITUTIONAL Law, Vol. 
XI., pp. 578, 579, Nos. 800-814; CoPYHOLDs, 
Vol. XITI., pp. 21-25, Nos. 129-104 ; FISHERIES, 
Vol. XXV., pp. 18, aa Nos. 96-102 ; GAME, Vol. 
XXV., p. 351, Nos. 3 

Licences to enter a land.|—See LANDLORD & 
TENANT, Vol. XXX., pp. 500-522, Nos. 1584- 
1766; MINES, Vol. xXx IV., pp. 695, 696, Nos. 
868-871. 

Tithes.|—See EccLESIASTICAL Law, Vol. XIX., 
pp. 476-195, Nos. 3326-3516. 


Part I1l.—-Transfer 


Sect. 1.—RIGHT OF ALIENATION. 
833. General rule.|—-Braca & TANNER’S CASE 


(1621), 1 Shep. Touch., 8th ed., p. 129. 
Annotation :—Consd. Re ltosher, Rosher v. Rosher (1884), 
26 Ch. D. 801. 


884. Grant must not commence in futuro.] — 
BUTLER v. FINCHER (1615), 2 Bulst. 302; 80 E. RR. 
1140. 

835. ——-.]|—Swirr v. HErrs (1640), March, 31; 
82 E. R. 398; sub nom. SwyFt v. EyReEsS, Cro. Car. 
546; sub nom. LITCHFIELD (VICARS CHORAL) v. 


AYRES, W. Jo. 435. 
Annotations :—Mentd. R. Clarke (1674), Freem. K. B. 
a Roe d. Conolly v. Wernon & Vyse Or Ree. pee 
:' Doo d. mae ae Jersey (1818), 1 B. & Ald. 5 


836. 
PART II. SECT. 16, SUB-SEOT. 2. 








m. Rack rent.)}—Exr p. CONNOLLY 2 


continuance of the disseisin, is in- 
rative in ray province to convey & 61 Vict. 


REAL PROPERTY AND CHATTELS REAL. 


SUB-SECT. 2.—REnNTs. 

830. Recovery—Quit rent.]—Bill in cquity lies 
for recovering ancient quit rents, though very 
small, as 28. or 3s. per annum, & if proved to be 
constantly paid, the ct. will decree payment, or 
will direct an issue to try whether any, & what 
rent is issuing out of all or any of the lands in the 
bill.—Cocks v. FOLEY (1685), 1 Vern. 359; 23 


ii. R. pee 
Annotations :—Conad, Searle v. Cooke (1890), 43 Ch. D. 519. 


Refd. Basingstoke Corpn. v. Bolton (1852), 1 Drew. 270. 

831. Common rent.]—A covenant to pay 
a common rent as seigneurial, binding, notwith- 
standing the rent may have been before alienated 
from the fief, & only been repurchased by thelord.— 
LEMPRIERE v. LE Brun (1809), 1 Act. 7; 12 E. R. 


3, P.C 
Chief rent.|—-Where land near Man- 








832. 
chester was subject to a chief rent, which, owing 
to the land being unproductive, had not been paid 
for more than twenty years, the ct., in a suit for 
that purpose, by the persons entitled to the chief 
rent, ordered the sale of the land for the payment 
of all the arrears of the rent.—HoRTON v. HALL 


(1874), L. R. 17 Eq. 437; 22 W. R. 391. 

Annotations :—Consd. Hambro v. Bete (1891), 63 L. J. 
Ch. 627. Refd. Kelsey v. Kelse ek 874), 22 W. RR. 4333 
Rte Tucker, Tucker v. Tucker, he al 2 Ch. 323; Je Young, 
Brown v. Hodgson, [1912] 2 Ch 


Rents in copyholds.|—See pee of Property Act, 
1922 (c. 16), s. 128 (2); CopyHoLps, Vol. XIII., 
pp. 99, 100, Nos. 1265-1272. 

Rent reserved on lease.|—See LANDLORD & 
TENANT, Vol. XX XI., pp. 2138-289, Nos. 3523-4352. 

Rentcharges & annuities.|—Scee RENTCHARGES & 
ANNUITIES. 


Sect. 17.—ESTATES ARISING BY ESTOPPEL. 

See EstopreE., Vol. XXI., pp. 281-286, Nos. 
976-1008; TANDLORD & TENANT, Vol. Xxx., 
pp. 347-365. 


of Land inter vivos. 


commence in futuro.— HATTER v. ASH (1696), 1 
Lid. Raym. 84; 3 Lev. 438; 91 E. R. 9533; sub 
nom. HATHS v. erie Salk. 413. 

Annotations :— Consd. Pugh v. Leeds EU OR 2 on: 714. 
Refd. Ackland v. Daten (1839), 9 Ad. & E 
——.|—See DrEpDs, Vol. XVII., p. 387, Nos. 

1960-1967. 

837. Future interest—Not allenable at common 
law.|—CARTER’S CASE (circa 1590), cited 4 Co. 
Rep. at p. 66 b. 

Annotations :—Consd. Fulwood’s Caso (1! $91), 4 Co. Rep. 
64 b. Folld. Lanipet’s Case (1612), 10 Co. Hep. 46 b. 
838. ——— -I—FuLWoopD’s CASE (1591), 4 

Co. Rep. 64 b ; 76 E. R. 1031. 


Annotations : —Ri efd. Lampet’s Case (1612), 10 Co. Hep: 
46b; Child v. ae a (1619), 2 Roll. Rep. 129; Kent 





the above scct. as ro-enactd by 60 
(D.), ¢c. 29, 8. 5, an 


TO SHERIDAN RUSSELL 00) 1 tle as against the disseisor.—Parks agreement made by a homesteader, 
Re te ey CAHOON (1894), 23 8. C. R. 92.— before issue of the patent & before 
CAN. procuats a certificate of reeommenda- 

PART Ill, SECT. p,Homedend — Poeration gf po- ton far ater, fam, tie local pea 

n. Deed o diasetsee—W hether ope min ct, 88 ig = n the 
iive to saegbeed title. J—If, at the time of  Hetween Crown &’ homesteader.}—Re homesteaded land to another person, 


the execution of a conveyance of land HARPER (1894), 3 
the grantor is actually d d, no ak 





Terr, L. BR. 


though made in good faith & for an 


f an 
257. adequate consideration, is absolutely 


estate passes to the grantee.— Dor d. —— Agreement entered into null & void & cannot be enforced at 
THOMSON v. BARNES (1839), Ber. 033.  befure tasue of Lahenee Palin the suit of, such other person 
a lt before v. Parsons Giao0),'30 20 ty of of. ag C cMDMING, PE (1904), 15 Man. 
against diascisor.} 173; 31.0, Rt. 529 HK, 640. ° 
—The 0 deed of of a Y dtasiaes during the ro —- S—.] — Under .-——_— + —— + —.] — Re 


Part IIT.—TRANSFER 


Steward & Scott (1634), Cro. Car. 358: Baker v. Willis 
(2637), Oro. Car. 476; aman v. Warman (1675), Freem. 

. B. 306; Dighton v. Greenvil (1689), 2 Vent. 321; 
Goodtitle d. Gurnall ». Wood San Willes, 211; Gurnett 
v. Wood (1740), 7 Mod. Rep. 302. Mentd. Hoe’s Case 
(1600 » 5 Co. Rep. 89 b; Foster v. Jackson (1615), Hob. 
52; uncombe _». Wingfield (1617), Hob. 254; Lyn »v. 
ap (1665), O. Bride. 122; Plummer v. Whitchot (1676), 
2 fod. Rep. 119; Ryall v. Rowles (1750), 1 Ves. Sen. 
348; Mirehouse v. Ronnell (1832), 8 Bing. 490; Graves v. 
Colby (1838), 9 Ad. & Eb 356; Colonial Bank v. Whinney 
(Lees). 30 Ch. D. 261; Power », Banks, [1901] 2 Ch. 


839. ——— -|—Executory interest cannot 
be granted to a stranger during the life of the first 
devisee but may be extinguished by grant or release 
to him in possession.—LAMPET’s CASE (1612), 10 
Co. Rep. 46 bi 77 H.R. 994. 

Annotations :—Consd, Poole v. Haskey (1663), O. Bridg. 364. 
N.F. 2?e Bellamy, Kider v. Pearson (1883), 25 Ch. D. 620. 
Refd. Sheffeild 1. Ratcliffe (1615), Hob. 334: Sheriff v. 
Wrotham (1618), Cro. Jac. 509; Pells v. Brown (1620), 
Cro. Jac. 590; Child ». Baylio (1622), Cro. Jac. 459: 
Marsh v. Newman (1626), Poph. 163; Kent v. Steward & 
Scott (1634), Cro. Car. 358; Baker v. Willis (1637), Cro. 
Car. 476; Blunket ». Holmes (1661), 1 Keb. 119 ; Goring 
v. Bickerstaffe (1663), Freem. Ch. 163 ; Cookes v. Bellamy 
(1664), 1 Sid. 187; Jommot v. Cooly (1668), 2 Keb. 270 ; 
Burgis v. Burgis (1674), 1 Mod. Rep. 114; Seaman v. 
Warman (1675), Freem. K. B. 306 ; Kimpland », Courtney 
(1701), Freom. Ch. 250; Marks v. Marks (1718), 10 Mod. 
Rep. 419; Gower ». Grosvenor (1740), Barn, Ch. 54; 
Beauclerk v. Dormer (1742), 2 Atk. 308; Doe d. Hayes v. 
Sturges (1816), 2 Marsh. 505; Wilson v. Hirst (1833), 4 
3. & Ad. 760; Doe d. Shaw v. Steward (1834), 1 Ad. & El. 
300; Wood v. Lambirth (1811), 1 Ph. 8: Fitzgerald v. 
Kitzgerald (1868), 37 L. J.P. C. 44; Johns 7. Pink, (1900) 
1 Ch. 296; Ze Ashforth, Sibley v. Ashforth, [1905] 1 Ch. 
635; de Francis, Francis v. Francis, [1905] 2 Ch. 295; 
Ite Nash, Cook_v. Frederick, |1910] 1 Ch. 1. Mentd. 
Bartholomew vw. Belfield (1613), Cro. Jac. 332 ;. 22e Hornbee 
(1691), Freem. K. B. 331; Cage v. Acton (1700), 1 Ld. 
Raym. 515. 

840. — -|—(1) By a marriage settle- 
ment Whiteacre is limited to A. for life ; remainder 
to trustees during the life of A. to preserve con- 
tingent remainders; remainder to B. for life; 
remainder to the trustees during the life of B. to 
preserve, etc., remainder to the sons of B. by D. 

“successively in tail male; remainder to the right 
heirs. male of B. for ever. By the same deed 

Blackacre is limited to B. for life; remainder to 

trustees, during the life of B. to preserve, etc., 

remainder to D. for life, for raising out of the rents, 
etc., an annuity, & subject thereto to the sons of 

B. by D. for raising portions & maintenance until 

twenty-one; & after raising such sums or in default 

of issue female, to the use of the right heirs male of 

B. for ever :—Held: the words heirs male were 

words of limitation & gave B. the ultimate remain- 

der in fee; & even if they were words of purchase, 

they created a-remainder contingent during B.’s 

life, which upon his death vested in his heir, by 

whom it was devisable. ae 

(2) A fine in fee will not extinguish a contingent 
remainder, when a contrary intention is apparent 
(BAYLEY, J.).—DoE d. BRUNE v. MARTYN (1828), 
8 B. & C. 497; 2 Man. & Ry. K. B. 485; 7 L. J. 
O.S. K. B. 60; 108 H. R. 1127. 

Annotations :—As to (2) Consd. Doe d. Christmas v. Oliver 
(1829), 10 B. & C. 181. Generally, Mentd. Doe d. Shelley 
v. Edlin (1836), 4 Ad. & EL. 582. 

41. Effect of estoppel.]|—Testator devised 
lands to his wife for life; remainder to all the 
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children of his brother that should be living at the 
time of his wife’s decease. His brother left one 
daughter, who married, & afterwards with her 
husband, during the life of testator’s widow, levied 
a fine come ceo of the lands, & declared the use to 
A.B. After the death of the widow A. B. brought 
ejectment against the tenant in possession :— 
Held: it was maintainable; for although the 
brother’s daughter had only a contingent remainder 
during the life of the widow, & the fine could only 
operate by estoppel until the contingency 
happened, yet afterwards it operated on the estate. 
—DokE d. CirisTMAS 7. OLIVER (1829), 10 B. & C. 
181; 5 Man. & Ry. K. B. 202; 8L. J.0.8. K. B. 
137; 109 EK. Xl. 418. 
alinnotations :—Apld, Parker v. Carter (1845), 4 Hare, 400; 
Cole v. Sewell (1848), 2 H. L. Cas. 186. Consd. Poulton 
rv. Moore, [1915] 1 K. B. 400. Refd. Doe d. Thomas v. 


Jones (1831), 1 Tyr. 5063; Right d. Jefferys 7. Bucknell 


(1831), 218. & Ad. 278. Mentd. Freeman vr. Cooke (1848), 
2 Exch. 654. 
VITl., 


|—See CHOSES IN ACTION, Vol. 
p. 434, Nos. 110-118. 

Leaseholds.|—-See LANDLORD & TENANT, Vol. 
XXXI., pp. 368-393, Nos. 5149-5401. 

Restraint on alienation—In wills.] — See WILLS. 


Married women.]—See I[I{fuUsBAND & 
WIre, Vol. XXVII., pp. 101 ef seq. 








SEcT. 2.—PERSONAL CAPACITY. 

Aliens.|—See Atrens, Vol. II., pp. 1341-138, 
Nos. 07-129. 

Convicts.|—See CRIMINAL LAW, Vol. XIV., pp. 
495-496, Nos. 5459-5461. 

Corporations.|—Sce CORPORATIONS, Vol. XIII, 
pp. 373-377, Nos. 1046-1084. 

Crown grants.|—See CONSTITUTIONAL LAw, Vol. 
XI., pp. 557-581, Nos. 572-829. 

Infants.|—Sce INFANTs, Vol. XXVITT.. pp. 188- 
190, Nos. 454-471. 

Limited owners.|--—See SETTLEMENTS. 

Lunatics.|—See Lunatics, Vol. XXCXITI., pp. 
139-140, 165, Nos. 165-173, 499, 500. 

Married women.|—See CurylHoLps, Vol. XITI., 
p. 127, Nos. 1571-1579 ; LlusBAND & WIFE, Vol. 
XXVII., pp. 101-175, Nos. 793-1432. 


Sect. 3.—METHOD OF TRANSFER. 
SuB-SEcT. 1.—IN GENERAL. 

See Law of Property Act, 1925 (c. 20), ss. 51-75. 

842. Decree of Court of Chancery.]—A decree 
in Chancery cannot convey an estate.—SMITH 1. 
ANGELL (1702), 2 Ld. Raym. 783; 7 Mod. Rep. 
40; 1 Salk. 354; 92 E.R. 22. 
Annotation :-—Mentd. Brown v. Shuker (1831), 1 Tyr. 400. 

843. Subinfeudation.] —Subinfeudations in fee 
simple by the King’s tenants in capite ut de corona 
were, semble, forbidden by Quia Emptores, 1290 
(c. 2). ™m any case they were impliedly declared 
invalid by 34 Edw. 3, c. 15.—fRe LoLLipay, 


mere ee merer ene 





in the land or in the timber.— Bripan 


Co. (1907), 6 W. L. R. 381.—CAN. 


EVANGELICAL LUTHERAN ZION’S CON- 
GREGATION Y. REIKER, (1921) 1 W. W. 
R. 794; 14 Sask. L. KR. 156.— CAN. 


b. ——- —— Abandoned homestead.) 
—A transfer of a homestead entry 
which had reviously been aban- 
doned is not a _ contravention of 
sect. 31 of the above Act, rendering 
void assignments & transfers of home- 
gsteads or purchased homesteads before 





that, by the permission of the Depart- 
ment of the Interior, half-breed scrip 
is located upon the said land does 
not constitute it a purchased hoime- 
stead.—GLADEN & BLAIR v. EDMONTON 
7 W. W. R. 279.—CAN. . 
ce. Indian lands— Right to assign 
locatee’s intereat.}—-The locatee of 
Indian Jands is, except as inst the 
Crown, in the same position as if 
the land had been granted to him by 
letters patent, & can assign his interest 


», JOHNSTON (1904), 24 C. L. T. 316; 
gO. L. R196; 40. W. fl. 36.--CAN. 


d. Whether consent of reversioners 
necessar}).|—An. alienation by a Hindu 
widow of her husband’s estate for 
urposes other than those sanctioned 
by the Hindu law may be made with 
the consent of the reversioners inter- 
ested in opposing the transaction.— 
BAJRANGI INGH v. MANOKARNIKA 
Bakusu SincH (1907), 24 T. L. HR. 
46, P. C.—IND. 
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Sect. 3.—Method of transfer: Sub-sects. 1, 2, 3, 4 
5. Sects. 4&5: Sub-sect. 1.] 


{1922] 2 Ch. 698; 92 L. J. Ch. 55; 
5685; 38 T. L. R. 709. 

Conveyance on sale.|—-See SALE oF LAND. 

Transfer by way of gift.|—-See Girts, Vol. XXV., 
pp. 505, 506, Nos. 25, 26. 

Transfer by way of settlement.|—See SEtTTLE- 
MENTS. 

Copyholds.|—-See CopyHoLps, Vol. XIII., pp. 
125-141, Nos. 1561-1777. 

Easements.|—-See EASEMENTS, Vol. XIX., pp. 
79, 80, Nos. 477-480. 

Reversion of lease.|——See LANDLORD & TENANT, 
Vol. XXXI., pp. 421-432, Nos. 5668-5770. 


127 L. T. 


SUB-SEcT. 2.—By RELEASE. 


844, By remainderman—To tenant by suffer- 
ance.|—If a reversioner marry the devisce for 
years, & enter upon the land by colour of the 
lease, a release made to them after the expiration 
of the term by the tenant of the particular estate, 
shall not vest the lands in the reversioner, for he 
was merely a tenant at sufferance, & therefore no 
privity between them.—BUTLER v. DUCKMANTON 
Oa Cro. Jac. 169; 1 Brownl. 207; 79 E. R. 
148. 

845. To party in adverse possession.| —- Con- 
veyance, by lease, release, & fine, of land in the 
adverse occupation of another, conveys no estate 
to the relessee.—DoF d. MASTERMAN v. MALING 
(1831),9 L. J. 0. S.C. P. 231. 

Annotation :—Mentd. Masterman v. Malin (1831), 5 Moo. & P. 


846. To grantee of common of pasture.!—f. L. 
granted by deed to the abbot & monks of S. the 
pasture called Brandwood to feed their animals, 
& that the grantees should have in that pasture 
100 cows. By deed of 1351 reciting the former 
grant, H. Duke of Lancaster, the then owner of 
the fee, released to the abbot & monks & their 
successors for ever, all the right & claim which 
belonged to him & his heirs by any title in the 
pasture aforesaid, & that it might be lawful for 
the abbot & convent & their successors to inclose 
the pasture & to reduce it to cultivation or to make 
any other profit thereof at their free will, without 
contradiction or impediment, saving to the grantor 
& his heirs their right to hunt. On cjectment 
brought to recover the lands as part of the waste 
of a manor belonging to the Duchy of Lancaster, 
the above deeds were proved & it appeared that 
as far back as living memory went rights of owner- 
ship inconsistent with the alleged title in respect 
of the duchy had been exercised over the lands ; 
& they had been inclosed sixteen years :—Held: 
the abbot & monks were to be presumed to have 
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been in possession af the time of the second 
decd, & it operated as a conveyance of the soil 
by way of release though there were not words 
to make it operate as a feoffment with livery of 
seisin.—DoE d. DEARDEN v. MADEN (18338), 4 
B. & Ad. 880; 1 Nev. & M. K. B. 533; 110 E. R. 
687. 

847. Construction.|—-BEAUTRY v. IBSsoNn (1664), 
Freem. Ch. 179; 22 H. R. 11465. 

848, ———.|—-CHERBURY v. MoUNTAGUE (16738), 
Cas. temp. Finch, 117; 23 H. R. 63. 


SuUB-SECT. 3.—By SURRENDER. 


849. Feoffment by reversioner to tenant for life.| 
—The reversioner enfeoffs the tenant for life ; it 
enures as a surrender of the life estate, & makes 
a good feoffment.—LANCASTEL v, ALLER (15786), 
3 Dyer, 358 a; 73 H.R. 803. 

850. By tenant for life.}] — A surrender by 
tenant for life to him in remainder not good with- 
out the actual assent of the surrenderee.—LEECII’S 
(Sin Simon) CASE (1692), Carth. 250; 1 Freem. 
K. B. 502; 90 Kh. R. 45, 7495; sub nom. 'THOMP- 
SON v. LACH, 3 Lev. 284; 3 Mod. Rep. 296 ; 
2 Vent. 198; sub nom. LEACH v. THOMPSON, 1] 
Show. 296; Holt, K. B. 665. 

Annotations :-—Consd. Townson v. Tickell (1819), 3 1B. & Ald. 
31; Siggers ». Evans (1855), 6 KH. & B. 3673 Standing v. 
Bowring (1885), 61 Ch. D. 282; MaJ)lott 7, Wilson, [1903] 
2 Ch, 494. Refd. Atkin v. Berwick (1710), 10 Mod. Rep, 
431; Ashley v. Branwood (1734), Kel. W. 201; Taylor 
v. Horde (1757), 1 Burr. 60; Zouch d. Abbot & Hallet. wv. 
Parsons (1765), 3 Burr. 1794: Garland v, Carlisle 1851), 


4 Scott, 587; Doe d. Chidgey v. Harris (1847), 16 M. & 

517; Peacocks. Eastland (1870), L. R.10 Eq. 17; Muller’s 

Margarine v. I. R. Comrs. (1899), 69 L. J. Q. B. 291. 

Mentd. Yates v. Boen (1738), 2 Stra. 1104; Xenos v. 

Wickham (1862), 13 C. B. N.S. 381. 

851. To uses—Reservation of power of revoca- 
tion.|—A surrender to uses, reserving a power to 
revoke them, can be maintained.—BODDINGTON 
v. ABERNETHY (1826), 5 B. & C. 776; & Dow. & 
Ry. K. B. 626; 4 L. J. O. S. K. B. 181; 108 


E. R. 289. 
Annotations :—Apld. Glass ». Richardson_(1852), 9 Hare, 
698. Refd. R. v. Oundle (1834), 3 L. J. K. B. 117. 


Determination of term.] — See LANDLORD & 
TENANT, Vol. XXXI., pp. 507-531, Nos. 6542- 
6770. 

Copyholds.|—-See CorpynHotps, Vol. XITI., pp. 
126-134, Nos. 1567-1669. 


SuR-snctT. 4,—HXCHANGE. 
See Law of Property Act, 1925 (c. 20), ss. 50-52. 
852. What may be exchanged—Unequal estates 
—Reversion for land in possession.|—-BOULTON v. 
BustTarD (1602), Moore, K. B. 665; 72 KH. R 
826; sub nom. BUSTARD’S Cash, 4 Co. Rep. 121 a; 





PART III. SECT. 3, SUB-SECT. 2. 


e. General rule.J—Where the grantor 
does not grant all his interest in the 
land to the grantee, but merely gives 
up his right, this is a mere release, 
& it must have a previous estate or 
interest in possession on which it can 
operate.—— DoE d. PHELAN v. KINNALLY 
(1849), 7 U. C. R. 480.—CAN, 


f. By joint tenant to joint tenant.) 
-—~A release by one joint tenant to 
another conveys a fee without words 
of inheritance.—RUTTAN v. RUTTAN 
(1840), 3 Ont. Dig. 6114.—CAN. 


g. Sheriff's deed.)\— A deed given 
by a sheriff after a sale of lands under 
a fi. fa., whereby he conveys all the 
estate & interest of the debtor, is not 


to be considered as a mere deed of 
release in the strict sense of the term, 
s0 as to be inoperative for want of a 
previous estate in the grantee.—DOorE 
d. DISSETT v. MCLEOD (1846), 3 U. C. RR. 
297.—CAN. 


h. By tenant at sufferance.}—DOF a. 
CONNOR v. CONNOR (1849), 6 UL. C. It. 
298.—CAN. 


k. ——.] — ACRE v. LIVINGSTONE 
(1867), 26 U. C. 1t. 282.—CAN. 


_l. Effect of release—Person not en- 
titled in possession.}—Deft., being in 
possession of land, by deed, in con- 
sideration of 58., remised, released, & 
for ever, quitted claim to the plitf., 
his heirs & assigns for ever, the said 
land, to hold to pitf., his heirs & assigns, 


to & for his & their sole & only use 
forever :—Held: the deed could not 
operate as a release, there being no 
estate or possession in pltf. to support 
it, nor as a conveyance, for want of 
apt words; & therefore that nothing 
passed by it.—-CAMERON 1. GUNN 
(1865), 25 U. C. 2. 77.—-CAN, 


PART III, SECT. 3, SUB-SECT. 8, 


m. Whether enrolment necessary — 
To perfect title.|}—Enrolment of a sur- 
render to the Crown is unnecessary in 
this country to perfect the title of the 
Crown.—R. v. GUTHRIE (1877), 41 
U. C. R. 148.—CAN. 


a. oe Se v. MoODONELI 
(1877), 41 U. C. I e 157.—CAN. 


Part ITI.—TRANSFER 
sub nom. BUSTARD v. BOLTER, Yelv. 8; sub nom. 
BUSTARD v. COULTERS, Cro. Eliz. 917. 

853. —— Rights for land.|—BovutLton v. 
BusTARD (1602), Moore, K. B. 665; 72 E. BR. 
826 ; sub nom. BusTaRD’s UasE, 4 Co. Rep. 121 a3 
sub nom. BUSTARD v. BoLTER, Yelv. 8; sub nom. 
BUSTARD v. COULTERS, Cro. Eliz. 917. 

854. Effect of reement.! — 
BOULTON v. BustTarpD (1602), Moore, K. B. 665 ; 
72 H. R. 826; sub nom. Bustarp’s Case, 4 Co. 
Rep. 121 a; sub nom. BustaRD v. BoLTer, Yelv. 
: ae sub nom. BUSTARD v. CoUuLTERS, Cro. Kliz. 

855. -]—The cffect of an exchange 
arises from the remedies :—(a) animplied condition 
of re-entry; (6) a special warranty ; these are inci- 
dental to an exchange, a condition of re-entry is 
entire & indivisible . . . it seems to be the very 
essence of an exchange that the nature of the 
estates exchanged be equal . . . there is no case 
to be found of an exchange in the legal sense & 
meaning of that conveyance between more than 
two parties (per CurR.).— ETON COLLEGE (PROVOST) 
v. WINCHESTER (BP.) (1774), 3 Wils. 468; Lofft, 
401; 05 E.R. 1161 


Annotations :—Refd. R. v. Taunton Market Trustees (1845), 
1 New Sess. Cas. 543; Doe d. Knight. v. Spencer (1818), 








eee 














2 KMxch. 752. Mentd. Shrewsbury wv. Scott (1859), 6 
Cc. B. N.S. 1. 
856. Under power of exchange.|— 


The exercise of a power of exchange for lands 
of equal value by a tenant for life in possession, 
& having the legal estate, cannot in equity be 
questioned on the ground of inadequacy of value 
by the tenant in tail in remainder expectant on 
an existing tenancy for life; the question of the 
due exercise of the power is legal, for, if the valuc 
of the lands taken was inadequate, no estate 

passed at law by the conveyance.—IFERRAND v. 

WILSON (1845), 4 Hare, 344; 15 L. J. Ch. 41; 

9 Jur. 860; 67 FE. R. 680. 

Annotations :—Refd. Langdale ». Briggs (1856), 8 De G. M. 
& G. 391. Mentd. Dungannon vr. Sinith (1846), 12 Cl. & 
Fin. 546; Kekewich v. Marker (1851), 3 Mac. & G. 311; 
Briggs v. Oxford (1852), 1 De G. M. & G. 363; Carroll v. 
Graham (1865), 11 Jur. N.S. 1012; Birmingham Canal Co. 
v, Cartwright (1879), 11 Ch. D. 421; Dashwood v. Magniac, 
[1891] 3 Ch. 306. 

857. Lands of different tenure.| — [and 
in Kent was sold under conditions of sale, calling 
attention to the fact that it had been taken in 
exchange for lands in Middlesex, under the pro- 
visions of the Inclosure Acts. On a suit by the 
Vendor for specific performance :—Held: the 
generality of the terms of Inclosure Act, 1845 
(c. 118), s. 147, is not restricted by the context 
of the Act & this sect. authorises an exchange 
of lands of gavelkind tenure for lands of common 
socage tenure in a different county, & the purchaser 
must take the title.—MiINrET v. LEMAN (1855), 7 
De G. M. & G. 340; 3 Eq. Rep. 783; 24 L. J. 
Ch. 545; 25 L. T. O. S. 284; 19 J. P. 499; 1 
tates S. 692; 3 W. R. 580; 44 I. R. 133, 
ae ° 
Annotations :—Refd. Baldwin v. Baldwin (No. 2) (1856), 

22 Beav. 419; Jacomb v. Turner, [1892) 1 Q. B. 47. 

Mentd. Farley v. Bonham (1861), 2 John. & H. 177. 

858. Parties to exchange—Two parties only.]— 
ETON COLLEGE (PROVOST) v. WINCHESTER (BP.), 
No. 855, ante. 

859. Form of exchange—Necessity for deed.]|— 
BROWN v. PATTERSON (1899), 43 Sol. Jo. 298. 
Annotation :-—Refd. Harper v. Hedges, {1923} 2 K. B. 314. 

860. Incidents of exchange — Implied condition 
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855 i. What may be erchanged— 
Unequal estates.}—MoRak v. FROOM 


o. Effect of agreement in writing— 
To exchange lands.}-—-SUTHERLAND Uv. 
WALTER (1839), 1 Kerr, 141.—CAN. 

p. Personal serviccs.)~— HEWITT tv. 
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of re-entry.|—ETon CoLLEGE (Provost) v. WIN- 
CHESTER (BP.), No. 855, ante. 

° Special warranty.] — ETON CoLLEGE 
(PROVOST) v. WINCHESTER (Br.), No. 855, ante. 

——— Effect on land tax.!|—Sce LAND Tax, Vol. 
XXX., p. 304, No. 57. 

862. Remedies of parties—Under express power 
of exchange—Distinguished from remedies at 
common law.|—The exchange in this case was not 
an exchange at common law, nor is it subject to the 
same rules. The remedies which the parties have in 
case of eviction are not the same as the common 
law gives, but are provided by the covenants in 
their conveyances (SHADWELL, V.-C.).—BARTRAM 
v. WHICHCOTE (1833), 6 Sim. 86; 58 E.R. 527. 

863. Application to inclosure commissioners— 
Agreement by tenant for life to apply—-Not binding 
on remainderman.|—A remainderman is not bound 
by an agreement made by a tenant for life or 
tenant in tail to apply to the inclosure comrs. for 
an order effccting an cxchange under Inclosure 
Act, 1845 (c. 118).—LANDED Esratss Co., LYrv. 
v. WEEDING (1869), 21 L. TI’. 884; 18 W. R. 35. 

Power of court to exchange property of lunatic.|— 
See LUNATics, Vol. XXXIII., p. 212, No. 1185. 

Power of exchange under Settled Land Acts.|— 
See SETTLEMENTS. 








SuB-sEcT. 5.—By JEGISTRATION OF TITLE. 
See Sect. 6, post. 


Suctr. 4.—FORM AND CONTENTS OF ASSURANCE. 
See Law of Property Act, 1925 (c. 20), ss. 51-75. 
864. Grant by tenant in tail—‘‘ All his estate.’’| 

—CHOLMLEY’S CASE, CHOLMLEY v. HANMER, No. 

463, ante. 

865. What words operate as grant---** Limit & 
appoint.’’|—A deed intended to operate as an 
appointment of uses, but not sufficient for that 
purpose, may have the elfect of revoking a will, 
if the party appear to have had that intention. 
The words ‘limit & appoint’ in a deed may 
operate as words of grant, su as to pass a reversion. 
eae v. PINCKE (1793), 5 Term Rep. 124; 101 
EK. ht. 72. 

Annotations :—Consd. Mx p. lechester (1803), 7 Ves. $48. 
Refd. Kilbeck v. Wood (1826), 1 Russ. 564. 

866. Effect of grant to grantee or his heirs— 
Estate for life.|—-MALLOnyY’s Casn, No. 111, ante. 

Form & construction of deeds.|—Scc DEEDS, 
Vol. XVII., pp. 189 et seq 


Sect. 5.—REGISTRATION OF DEEDS. 
SuUB-SECT. 1.—IN GENERAL. 

867. Application of Registry Acts—Assignment 
of money.'—<An assignment of a legacy charged 
upon land is an assignment of money only & does 
not affect the land within the meaning of the 
Registry Acts. — MALcoIM v. CHARLESWORTH 
(1836), 1 Keen, 63; Donnelly, 20; 48 E. R. 230 ; 
sub nom. WILKINSON v. CHARLESWORTH, 0 L. J. Ch. 


172. 

Annotations :—Consd. Arden v. Arden (1885), 29 Ch. D. 702. 
Apid. Gresham Life Assce. Soc. v. Crowther, {1915] 1 Ch. 
214. 


q. Title completed after action to 
enforce exchange.}—GRAY v. REESOR 
Cee 15 Gr. 205; 16 Gr. 614.— 
CAN. 
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Sect. 5.— Registration oy deeds: Sub-sects. 1 & 2, 
A., B,C. & D.] 





868. Deali at law or in equity with land 
itself.|—-The local Registry Acts are intended to 
apply only to dealings at law or in 5 ae with the 
land itself.—ARDEN v. ARDEN (1885), 29 Ch. D. 
702; 54 L. J. Ch. 655; 52 L. T.610; 33 W. R. 593. 


Annotations :— . Gresham Life Assce. Soc. v. Crowther, 

[1915)1Ch.214. Mentd. Re Anglesey de Galve v. Gardner, 

1903] 2 Ch. 727; Re Dallas, (1904) 2 Ch. 385; Ipswich 
ermanent Moncy Club v. Arthy, [1920] 2 Ch. 257. 


869. Duty of purchaser of land in register 
county—To examine deeds & documents registered. ] 
—A purchaser of land in a register county is bound 
to inquire for & examine the deeds & documents 
memorials of which are registered.—KETITLEWELL 
v. WATSON (1884), 26 Ch. D. 501; 53 L. J. Ch. 
717; 51L. T. 185; 32 W. R. 865, 0. A. 


nnotations :—Conad. Manks v. Whiteley, [1912] 1 Ch. 735. 
Mentd. National Provincial Bank of England v. Jackson 


(1886), 33 Ch. D. 1; Farrand v. Yorkshire B 


e a ° 
1888), 40 Ch. D. 182; Re Payne, Young rv. Payne, 1904) 
Ch. 608; Berwick v. Price, [1905] 1 Ch. 632; Barker 
v. Stickney, [1919] 1 K. B. 121. 
See, generally, SALE oF LAND. 
Land charges.]—Sec Land Charges Act, 1925 
(c. 22), 5S, 10. 


SUB-SECT. 2.— MIDDLESEX. 
A. Instruments which May be registercd. 


See Middlesex Registry Act, 1708 (c. 20); Land 
Registry (Middlesex Deeds) Act, 1891 (c. 64); 
Law of Property Act, 1925 (c. 20), s. 11; Land 
Registration Act, 1925 (c. 21), s. 185; Land 
Charges Act, 1925 (c. 22), s. 18; Land Registra- 
tion Rules, 1925, r. 43; Land Registry (Middlesex 
Deeds) Rules, 1926. 

870. Memorandum charging leasehold property.] 
—A memorandum charging leasehold property 
situate in Middlesex with moncy lent is not 
required to be registered under Middlesex Registry 
Act, 1708 (c. 20).—-WRIGHT v. STANFIELD (1858), 
27 Beav.8; 28 L. J. Ch. 183; 32 L. T.0.8.171; 
5 Jur.N.S.5; 54 E. R. 3. 

Annotations :—Dist. Moore v. Culverhouse (1860), 29 L. J. 

Ch. 419. N.F. Neve v. Pennell, Hunt v. Neve (1863 


2 Hem. & M. 170. Dbt . Re Wicht’s Mor T ¢ 
(1873), L. R. 16 Eq. 41. : = ortgage: 1 rus 
Vol. 


Mortgage of land.}] — See MonruAaceE, 
XXXV., p. 270, Nos. 270-271. 

Mortgages of personalty.|—Sec MorrGaGeE, Vol. 
XXXV., p. 458, Nos. 1980-1981. 

Enfranchisement of copyholds.|—-See CopYHOLDs, 
Vol. XITI., p. 155, No. 2005. 

Adjudication in bankruptcy—Whether ‘‘ con- 


veyance ’’ within Middlesex Registry Act, 1708 
ieee BANKRvuPTCY, Vol. IV., p. 176, No. 


B. Mode of Registration. 


See Middlesex Registry Act, 1708 (c. 20); Land 
Registry (Middlesex Deeds) Act, 1891 (c. 64); 
Land Registry (Middlesex Deeds) Rules, 1926. 

871. Registration of lease—Sufficiency of regis- 
tration of assignment.|—Registering an assign- 
ment is not registering the lease. —HONEYCOMB d. 
HALPER v. WALDRON (1736), 2 Stra. 1064; 93 
E. R. 1035. 

Annotation :—Consd. Mill v. Hill (1852), 3 H. L. Cas. 828, 

_,372. Sufficiency of memorial.]—A. being en- 
titled to a leasehold estate in Middlesex, mort- 
gaged same to B., & died before the mtge. deed 
was registered. C., the exor. of A., not being a 
party to the mtge. deed in his own right, executed 
same & procured this execution to be attested by 
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two witnesses, neither of whom had attested the 
execution of the deed by either of the parties 
thereto ; he then | pero on the register a memorial 
of the mtge. deed attested by same witnesses :-— 
Held: such memorial did not satisfy the requisi- 
tions of Middlesex Registry Act, 1708 (c. 20).— 
Essex v. BAuGH (1842), 1 Y. & C. Ch. Cas. 620 ; 
11 L. J. Ch. 374; 6 Jur. 1080; 62 E. R. 1048. 

873. One deed indorsed on ea agp a 
Where a deed indorsed on a former deed, & 
porting by reference the description of the premises, 
is to be registered, the memorial should give the 
dates & parties from both deeds, together with the 
description of premises from both deeds, & should 
state that the imported description is taken from 
the source referred to.—R. v. MIDDLESEX REGIS- 
TRAR OF DEEDS (1850), 15 Q. B. 976; 19 L. J. 
Q. B. 587; 151. T. 0.8. 474; 14 Jur. 1001; 117 
EK. R. 727. 

874. Lithographed memorial.}] — A party 
has a right to call upon the registrars of the county 
of Middlesex to register a memorial of a deed not 
in writing, but lithographed.—lt. v. MIDDLESEX 
ReaisTers (1845), 7 Q. B. D. 156; 115 H. R. 447; 
sub nom. Kx p. Ivimry, 14 L. J. Q. B. 200; 5 
L. T. O. S. 71; 9 Jur. 371. 

875. Attestation of memorial.]— A deed poll 
was executed in favour of the ecclesiastical comrs. 
of England, & duly sealed by them. The memorial 
to register in Middlesex was attested by one of the 
comrs., the grantees, & also by a witness who 
attested the comrs.’ execution:—Held: the 
memorial ought to be attested by one of the 
witnesses to the execution of the deed by the 
grantor, & the registrar was justified in refusing 
to register the deed of such a memorial.—R. v. 
MiIpDLESEX REGISTERS (1858), 1 E. & E. 322; 28 
L.J.Q.B.77; 32 L. T. O. 8S. 146; 65 Jur. N.S. 
98; 7 W.R. 64; 120 E. R. 930. 

876. ——.] —On application to register a 
memorial of a deed of enfranchisement it appeared 
that one of the witnesses to such memorial was a 
witness to the execution of the deed by the grantec, 
but that neither of them was a witness to the 
exccution by the grantor :—Held: such witness 
was one of the witnesses to the execution of the 
deed within Middlesex Registry Act, 1708 (c. 20), 
s. 5, & the memorial was duly attested.—R. v. 
MIDDLESEX REGISTRAR OF DEEDS (1888), 21 
Q. B. D. 555; sub nom. R. v. TRuRoO (LORD), 57 
L. J. Q. B. 577; 501. T. 242; 36 W. TR. 7755 4 
T. L. R. 647, C. A. 








C. Effect of Registration. 


See Middlesex Registry Act, 1708 (c. 20); Land 
Registry (Middlesex Deeds) Act, 1881 (c. 64); 
Land Registry (Middlesex Deeds) Rules, 1926; 
Law of Property Act, 1925 (c. 20), s. 197. 

877. Effect on priorities— Registered & un- 
registered deeds—Notice.|—Lands in a register 
county settled by a deed which is not registered, 
are settled upon a second marriage, with notice 
of the former settlement; & the second settlement 
is registered pursuant to Middlesex Registry Act, 
1708 (c. 20). The former settlement shall be 
preferred in es path eer NEVE v. LE NEVE (1747), 
so ee ; 1 Ves. Sen. 64; 3 Atk. 646; 27E. R. 
‘Annotations :—Distd. Edwards v. Edwards (1876), 45 L. J. 

Ch. 391. Folld. Bradley v. Riches oe Ch. D. 189. 

Distd. Greaves v. Tofield (1880), 14 Ch. D. 563. 

Kettlewell v. Watson (1882), 21 

Weir, Ho. orth ». Willin 

Consd. Re Monolithic Building Co., , 

fe Ch. 643. Refd. Doe d. Robinson v. Allsop (1821), 

B. & Ald. 142; Tunstall v. Trappes (1829), 3 Sim. 286 ; 
Skeeles ». Shearly (1836), 8 Sim. 153; aitort v. Frost 
(1838), 3 My. & Cr. 670; Willis v. Brown (1839), 10 Sim. 


h. D. 686. Folld. 
(1888), 68 L. T. 792. 
acon v¥. The Co., 
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ate Benham vy. Keane (1861), 3 De G. F. & J. 318; 
Bee! fe v. Fenwick (1871), 24 L. T. 58; Rolland v. Hart 
16 1), 6 Ch. App. 678; Agra Bank v. Barry (1874), 
-R.7 H.L. 135; Arden ». Arden (1885), 29 Ch. D. 702: 
Manners v. Mew (1885), 29 Ch. D. 725; Black v. Williams 
(1894), 64 L. J. Ch. 137; Battison v. Hobson, ep) 2 
h. 403; New Ixion Tyre & Cycle Co. v. otra {1898] 
2 Ch. 484 ; Crowly v. Bergtheil, [1899] A. C. 374; Walker 
v. Linom, {1907} 2 Ch. 104. _Mentd. Toulmin »v. Steere 
1817), 3 Mer. 210; Brown v. Hayward (1842), 6 Jur. 847 ; 

ane v. Vano! (1872), 8 Ch. App. 388,n.; Northern 
ie are Me England Fire Iusce. v. Whipp (1884), 26 


_ 878. .|—A conveyance of lands 
in Middlesex by settlement upon the marriage of 
the settlor, registered under Middlesex Registry 
Act, 1708 (c. 20), is effectual against a prior un- 
registered conveyance, notwithstanding the party 
claiming under the settlement had notice of the 
unregistered conveyance after the marriage, but 
before the registry of his settlement.—ELsEy v. 
LUTYENS (1850), 8 Hare, 159; 68 KE. R. 314. 

879. ——- —— -|—Testatrix, who died in 
1871, by her will devised real estate in Middlesex to 
trustees upon trust for sale. The will was not 
registered in Middlesex. The heir-at-law of 
testatrix having learned that the will had not 
been registered, mortgaged the property to 
different mtgecs., & registered the mtges. The 
mtge. deeds were prepared & registcred by the 
heir-at-law himself. The surviving trustce re- 
ceived the rents of the property down to 1878, 
when he died; & in 1879 a recciver was appointed 
in an action to administer the estate of testatrix. 
The property was sold in 1882 under an Order of 
the ct., & notice of the mtges. was then given by 
the mtgees. to the purchasers, & the purchase- 
moneys were paid into ct., subject to the claims of 
the mtgees. The heir-at-law died in 1885. An 
application was made to transfer the purchasc- 
moneys to the account of the devisees under the 
will. The mtgecs. resisted the application on the 
ground that Middlesex Registry Act, 1708 (c. 20), 
gave them a title, because the will had not been 
registered. Neither of the securities was for 
moneys advanced, but both for old debts, & the 
heir-at-law acted in the mtge. transactions as 
agent of both the mtgees.:—Held: if persons 
claiming under Middlescx Registry Act, 1703 
(c. 20), had notice of the will, they could’ not sect 
up the title of the hcir-at-law ; in the present case 
the mtgees. were affected by the notice which 
their agent the heir-at-law possessed; & their 
claims failed.—Re Wertr, HOLLINGWORTH  v. 
WILLING (1888), 58 L. T. 792. 

880. -|— Deed of appointment of 
lands in a register county pursuant to a power 1n 
a former deed which was not registered, post- 
poned to a mtge. made subsequent to it, & regis- 
tered before it.—SCRAFTON v. QUINCEY (1752), 2 
Ves. Sen, 413; 28 EK. R. 264. 
eee -—Consd. A.-G. v. Pickard (1838), 3 M. & W. 


881. Last deed registered first.) — Where 
there were two assignments of the same Icase of 
premises within the county of Middlesex, & that 
executed last was registered first :—Held: the 
deed last registered must, in a ct. of law, be con- 
sidered as fraudulent & void, in consequence of 
Middlesex Registry Act, 1708 (c. 20), s. I, although 
the party claiming under the second assignment 
had full knowledge when it was executed, of the 

rior execution of the first assignment.—DoE d. 

OBINSON v. ALLSOP (1821), 5 B. & Ald. 142; 106 
BH. R. 1145. 

882. ———- Valid & invalidly registered deeds.|— 
In ejectment for premises in the county of Middle- 
sex, a subsequent deed of assignment, duly 
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registered under Middlesex Registry Act, 1708 
(c. 20), will prevail against an assi ent prior 
In point of time, not registered as the Middlesex 
Registry Act, 1708 (c. 20), requires.—DoE d. 
WINSER v. ROWLEY (1836), 5 L. J. C. P. 290. 


Mortgages.|—-Sce MorTGAGE, Vol. XXXV., 

pp. 453-4155, Nos. 1942-1964. 

883. Registration of forged deeds.) —-A son 
who was heir-at-law to his father, who was one of 
the exors. & trustces of his father’s will, though he 
had not proved the will, & whose Christian names 
& description werc identical with those of his 
father, after his father’s death, executed mtges. 
of freehold & leaschold property of the father & 
applied the mtge. money to his own purposes. 
He handed over the title-deeds to the mtgecs. 
The transaction took place without the knowledge 
of his mother & sister, who were co-trustees & 
co-extrices with him, & who had proved the will. 
The will had not been registered in the Middlesex 
Registry, though the property was situate in that 
county. The mtge. deeds were registered, they 
purported to be executed by the absolute owner 
of the property, & the solr. who acted for both 
parties believed the son to be the absolute owner. 
The son told him nothing about the father’s will. 
The solr. searched the Middlesex Registry. The 
son took a beneficial interest under the trusts of 
the father’s will. After the son's death, the fraud 
was discovered, & the mother & sister, as trustees 
of the father’s will, brought an action against the 
mtgees., claiming a declaration that the mtges. 
were void against them, & delivery up of the 
title-deeds. The other beneficiaries under the 
will were made defts. :—Held ;: the sonin executing 
the mtgce. deeds was personating his father, the 
deeds were forgeries & passed nothing to the 
mtgees., except the son’s beneficial interest under 
the father’s will; & the mtgecs. could obtain no 
title by virtue of Middlesex Registry Act, 1708 
(c. 20).—J2?e COOPER, COOPER v. VESEY (1882), 20 
Ch. D. 611; 51 L. J. Ch. 862; 47 L. T. 89; 30 
W. R. 648, C. A. 

{nnotations :-—Refkd. Brocklesby v. Temperance Bldg. Soc., 
{1893} 3 Ch. 130; Re de Leeuw, Jakens v. Central Advanco 
& Discount Corpn., [1922] 2 Ch. 540. Mentd. Manners v. 
Mew (13885), 29 Ch, 1). 725; J Ingham, Jones v. Ingham, 
[1893] L Ch, 352. 





D. Other Cases. 


884. Vacation or rectification of register—Juris- 
diction of court to order—Vacation.|—-A judge of 
the High Ct. has no jurisdiction to make an Order 
that the registration of a deed in the Middlesex 
Registry be vacated. 

By the judgment in an action in the Ch. Div. a 
deed which had been entered in the Middlesex 
Registry was sct aside on the ground of fraud :— 
Heid: although it might be within the jurisdiction 
of the M.R. to direct that the registration be 
vacated, a judge of the High Ct. could give no 
further relief than a declaration that the registra- 
tion ougat to be vacated.—- GIBBS v. SIDNEY (1883), 
49 L. T. 1382 
Annotation :—Apld. Stephenson v. Yorke, [1900] 1 Ch. 505. 

885. —— Rectification.|.—Where a ct. of 
competent jurisdiction has decided that a person 
is entitled to land registered under the Middlesex 
Registry Acts, & as a consequence of the decision 
is of opinion that a rectification of the register 18 
required, the ct. may not only declare that the 
register ought, but may also order it, to be rectified. 
—STEPHENSON v. YORKE, [1900] 1 Ch. 505; 89 
L. J. Ch. 253; 82 L. T. 55; 48 W. R. 480; 44 


Sol, Jo. 244. 
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Sect, 5.—Registration of deeds: Sub-sect. 3, A. & 
B.; sub-sect. 4. Sect. 6: Sub-sect. 1.] 
SUB-SECT. 3.—YORKSHIRE. 
A. Instruments which May be registered. 

See Yorkshire Registries Act, 1884 (c. 54); 
Yorkshire Registries (Amendment) Act, 1885 
(c. 26); Law of Property Act, 1925 (c. 20), ss. 11, 
197; Land Registration Act, 1925 (c. 21), ss. 
185, 136. 

886. Mortgage—Interest in proceeds of sale.|— 
A mtge. of an interest in the proceeds of sale under 
an imperative trust for sale of land in Yorkshire 
Is not registrable under Yorkshire Registries Act, 
1884 (c. 54), & consequently the priorities of 
successive mtges, are determined by the dates of 
notices to the trustees. 

In 1892, C. borrowed money on mtge. of her 
reversion ; the mtgees. gave notice of their mtge. 
to the trustees of the settlement, but did not 
register it} under Yorkshire Registries Act, 1884 
(c. 54). In 1895 ©, borrowed a further sum, on 
the security of the Jand, which was still undisposed 
of. _ This mtge. & a transfer thereof te®L. were 
registered at Wakefield :—Held: mtges. of pro- 
ceeds of sale under an imperative trust for sale 
did not require registration, & the mtge. of 1892 
had priority over that of 1895.—GRESHAM LIFE 
ASSURANCE SOCIETY v. CROWTHER, [1915] 1 Ch. 
214; 841.3. Ch. 312; J11 L. T. 887; 59 Sol. Jo. 
103, C. A. 

-.|—See, further, MORTGAGE, Vol. XXXV., 
pp. 270, 458, Nos. 272-274, 1980. 


B. Effect of Registration. 

See Yorkshire Hegistries Act, 1884 (c. 54); 
Yorkshire Registries Amendment Act, 1885 (c. 26). 

887. Priority.|—O. gave a first mtge. on his 
property to A., & a second mtge. on the same 
property to M., & a further third charge to A. A. 
pressed QO. for payment, & he offered to sell the 
property to applt. W., & she agreed to purchasc it 
conditionally on being able to find some one to pay 
off the money due to A. Applt. F. agreed to ad- 
vance sufficient to pay A. off on the security 
of a first mtge. on the property. O. did not dis- 
close the existence of the charge in favour of M. 
Lhe transaction was carricd out by three deeds. 
By the first A. reconveyed the property to O. in fee 
sitnple free from all incumbrances ; by the second 
O. conveyed the property to W. in fee simple free 
from allincumbrances ; by the third W. mortgaged 
the property to applt. I. All the deeds, including 
the mtge. to M., were duly registered in the 
Yorkshire registry :-—-Held: Yorkshire Registry 
Act, 1884 (c. 54), which gives priority to deeds 
according to date of registration, did not operate 
to assist M.’sclaim to priority, which consequently 
failed.—WHITELEY v. DELANEY, [1914] A. C. 132°; 
83 L. J. Ch. 349; 110 L. T. 4343; 58 Sol. Jo. 218, 
II. 1.3 reveg. 8S. C. sub nom. MANKS v. WHITELEY, 
{1912} 1 Ch. 735, C. A. 
Mortgages.|——Sec MorTGAGE, Vol. XXXV., 
pp. 455-457, Nos. 1965-1976. 








SUB-sECT. 4.—BEDFORD LEVEL. 


See 15 Car. 2 (c. 17); North Level Act, 1857 
(c. crx), & Middle Level Act, 1862 (c. clxxxviii). 


PART III, SECT. 6, SUB-SECT. 1. 

r. County decal offices—Precedent 
application under Rea Property Act.) 
—After application under Real Pro- 
perty Act, 1885, no deeds can be 
registered in tho count registry offices. 


t. Reyistry of Decds—Whether regis- 
tration therein precluded—Where local but inay do so in his discretion, & on 
registration provided.}—Re A SOLICITOR 
(1918), 531. L. T. 5 

a. Inspection of 
public — Discretion 
registrar is not ob! 
books & indices in the hands of any 


1.— IR. 
regisier—By general | 87.—CAN. 
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888. Validity of registration—-By deputy regis- 
trar.]—15 Car. 2, c. 17, creating the corpn. of the Bed- 
ford Level, directs thatthey shall appoint a registrar, 
etc., & other officers at their pleasure ; the duty of 
which registrar is to register titles to land within 
the Level & he takes an oath of office ; & the corpn. 
having at the request of the registrar elected a de- 
puty registrar :—Held: the latter officer must be 
considered as much a deputy of the principal 
registrar as if nominated by him; however such 
deputy were properly or not constituted in the 
first instance, yet his authority necessarily expired 
on the death of his principal; however the acts 
of a legal deputy to a ministerial officer may be 
good aftcr the death of his principal before notice 
thereof to those who are interested in his acts as 
being done under a colour of authority yet the 
titles of landowners within the Level registered by 
the deputy after the death of his principal was 
known were invalid.—R. v. BEDFORD LEVEL 

JORPN. (1805), 6 East, 356; 2 Smith, K. B. 535 ; 

102 Ki. BR. 1323. 

Annotations :—Mentd. kh. rv. Sovorn & Wye Ry. (1819), 2 
BR. & Ald. 646: A.-G. v. Hotham (1823), Turn, & R. 209 ; 
R. v. Ramaden (1835), 3 Ad. & El. 456; Darley rv. R. (1846), 
a & Hin. 520; R. v. Hertford College (1878), 3 Q. B. D. 
889. Want of registration—Effect on validity of 

deeds.|—-A lessee of land in the Bedford Level 

cannot object to an action by his landlord for a 

breach of covenant in not repairing, that the lease 

was void by the stat. 15 Car. 2, c. 17, for want 

of being registered.—HODSON v. SHARPE (1808), 10 

Kast, 350; 103 E. R. 808. 

-Annotation :—Consd. Willis v. Brown (1839), 10 Sim. 127. 
890. .|— By the Bedford Level Act, 

it was enacted that all conveyances by indenture 

of the 95,000 acres allotted to the then Earl of 

Bedford, or any part thereof, entered with the 

registrar of the Level, should be of equal force to 

convey the freehold & inheritance thereof, as if 
the same were for valuable considerations, enrolled 
within six months, in one of the King’s Cts. of 

Record at Westminster, & that no lease, grant, or 

conveyance of, or charge out of or upon the 

95,000 acres or any part thereof, except leases for 

seven years or under in possession, should be of 

force but from the time it should be entered with 
the registrar. Conveyances were afterwards made 
of part of the 95,000 acres, but were not registered : 

—Held: those conveyances were nevertheless 

valid for all purposes, except for entitling the 

grantees to the privileges conferred by the Act, 
on the owners of lands within the Level, & for the 
other purposes of the Act.—WILLLIs v. BROWN 

(1839), 10 Sim. 127; 8 L. J. Ch. 321; 59 E.R. 

561. 








SuctT. 6.—TRANSFER BY REGISTRATION OF 
TITLE. 
SuB-SEcT. 1.—TuHE REGISTER. 

See Land Registration Act, 1925 (c. 21); Land 
Registration Rules, 1925. 

891. Transfer effective by virtue of over- 
riding power—Not by virtue of estate in registered 
proprietor.}—(1) The transfer of land by a regis- 
tered disposition takes effect by virtue of an over- 
riding power, not by virtue of any estate in the 
registered proprietor. After land has been placed 


erson desiring to make a search, 
his own responsibility.—Re WEBSTER & 
BRANT oo (1859), 18 U. C. R. 


b. .)— The practice of 
the Land Registry is to rinit, the 
public to inspect the folio the case 





of _ registrar.)—A 
fa to place his 
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upon the register the legal estate in it will pass by 
an unregistered deed, subject to the risk of the 
grantee having his title defeated by an exercise 
of the statutory power of disposition given to the 
registered proprietor ; but the grantee can by an 
ony on the register protect himself against that 
risk. 

(2) There is nothing in the Land Transfer Acts 
to prevent the passing of the legal estate in land 
by an ordinary mtge. deed cxecuted by the 
owncr in fee, whether he is or is not registered as 
proprietor. 

(3) The register of proprietors under the Land 
Transfer Acts is not material for the purpose of 
determining in whom the legal estate in land is 
vested. 

(4) It is worthy of remark that Land Transfer 
Act, 1897 (c. 65), s. 20, which provides that a 
person shall not under a conveyance on sale 
acquire the legal estate, unless & until he is regis- 
tered as proprietor, is by Land Transfer Act, 
1897 (c. 65), 8. 20 (2), limited to the first registra- 
tion. In other words, it is mercly a sort of indirect 
compulsion, a means of getting land on the register ; 
it docs not alter the general scheme of Land 
Transfer Act, 1897 (c. 65), after the land is once 
upon the sale without registration (CozeNs-HARDY, 
L.J.).—CAPITAL & COUNTIES BANK, rp. vt. 
RHODES, [1903] ] Ch. 631; 72 L. J. Ch. 3363 88 
L. T. 255; 51 W. R. 4703; 19 T. L. R. 280; 
47 Sol. Jo. 385, C. A, 

Annotations :—.418to (1) Consd. A.-G. v. Odell, [1906] 2 Ch, 
47. Generally, Refd. Re de Leeuw, Jakens v. Central 
Advance & Discount. Corpn., 11922) 2 Ch. 540. Mentd. 
Lea v, Thursby, (1904) 2 Ch. 57 ; Monks v. Whiteley, [1912] 
We 735; Ie Pletcher, Reading v. Fletcher, [1917] 1 Ch. 
892. Register of proprietors—Whether material 

for determining where legal estate vested.) — 

CAPITAL & COUNTIES BANK, Lrb. v. RuHODEs, No. 

S01, ante. 

893. No acquisition of legal title until registra- 
tion—Applicable only to first registration.|—— 
CAPITAL & COUNTiES BANK, LTD. v. RHODES, 
No. 891, ante. 

Unregistered dealing with registered 
land.|—-See Sub-sect. 7, post. 

894. Land Registry indorsements on documents 
of titl—When amounting to notice—Actual 
notice.!|—Jn 1918 C., an exor. & trustee, who bore 
the same names as his father, testator, who had 
died in 1908, mortgaged to deft. co., for his own 
purposes & without the Knowledge of his mother 
who was his ca-exor. & co-trustee, leasehold houses 
which had been assigned in 1907 to testator by 
whom the leases, or an attested copy, & the assign- 
ments had been registered at the Land Registry, 
& they bore a red ink indorsement to that effect. 
The exors. had also been registered as proprietors 





Outsiders will not e. 


of registered land. . 
reqistrica 


be permitted to sec the application to 
discharge cquities or any documents 
of title connected therewith. Only the Re 
registered owner can inspect the title 
deeds. The documents may be tin- 
spected under an order of ct.—Zte 

YLIE'S APPLICATION (1924), 59 1.L.7T. — regiat 


CARLETON 





co. ———- ——-. +-SKARLE v. BROWN: Seurch 
ING (1900), 8 Nfld. L. R. 359.—NFLD. 

d. Limited to interested 
peraons.}—~In the case of public docu- 
ments there is a Common Law right of 
ins jon, but that right must neces- k. 
sarily be exercised within certain 
limits. The limitation restricting the 
right to those persons who could prove 
themselves to be interested, is obviously 
a proper limitation.—Zte FITZGERALD, 1. 
(1925) 1 I. kt. 42.— IR. —KMERBSON Uv. 


—CAN. 














Application for abstract of 
on land—Wheller certified 
list of recorded registries suffirient.|— 
COUNTY 
(1862), 12 C. P. 225.—CAN. 
f. KFeea—Deputy registrar acting as 
conveyancer for oun benefit--Right of — le 
istrar to feea.}-——-SMITH rv. ReDFORD 
8.—IR. (1872), 19 Gr. 274.—CAN. 
: of abstract 
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h. —— ——~.]—— MACNAMARA  t. 
McLay (1882), 8 A. Kt. 319.—CAN. 
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of the houses in question & were described in the 
Register as exors. of testator. When obtaining 
the loan C. produced the documents which his 
father had registered but did not produce the pro- 
bate of his father's will or the land certificates, & 
fraudulently represented himself to be the person 
tv whom the leases had been assigned. The co. 
advanced the money to C. without inspecting the 
Register, believing that he was the absolute owner 
of the leaseholds, & in executing the mtges. ©, in 
fact personated his father. Upon the instalments 
falling into arrear the co. made inquiries of C. & 
obtained the land certificates from him, & dis- 
covered that he was one of two exors. & had per- 
sonated his father, but he assured the co. that the 
money was borrowed for executorship purposes. 
The co. then commenced foreclosure proceedings, 
against the exors., (. & his mother, for whom C., 
without: her authority, entered an appearance. 
The statement of claim alleged that the mtge. 
money had been raised by the exors. for executor- 
ship purposes & had been duly executed by CU. as 
exor. & with the knowledge & consent of his mother 
& alternatively that the two exors. had been guilty 
of fraud. No defence was delivered & the subse- 
quent procecdings were served at an address for 
service given by (., which was not the address of 
his mother's residence, & she did not have any 
actual cognisance of them. The co. obtained 
judgment &, after the Order for foreclosure absolute 
was made, the co. was entered on the Land Register 
as proprictor of the leaseholds in question, & put 
the property up for sale. 

The children of testator, other than ©O., who, 
subject to their mother’s life interest, were, with 
., the ultimate beneficiaries under testator’s will, 
then commenced this action for a declaration that 
the mtges. & foreclosure Order were invalid as 
against them. New trustees of the will had been 
appointed before the trial of the action & were 
co-plitfs. :—Held: (1) an order for foreclosure 
absolute was not a transfer for valuable considera- 
tion within Land Transfer Act, 1875 (c. 87), 8. 35, & 
the Land Transfer Rules 140 & 142, so as to confer 
on the co. a title which pltfs. could not Impeach ; 
(2) the Ct. had power under Land Transfer Act, 
1875 (c. $7), ss. 95, 96, Lo direct the Register to be 
rectified by inserting the names of pitf. trustees as 
proprictors of the Ieaseholds in question; the 
Land Registry indorsements on the documents of 
title were actual notice of the registration & con- 
structive notice of the facts which the co. would 
have ascertained by inspecting the Register or by 
requiring the land certificates to be handed over.— 
Re De Leruw, JAKENS v1. CENTRAL ADVANCE & 
Discount Conepn., [1022] 2 Ch. 5405 91 1. J. Ch. 
G17; 127 4. T. 350. 

895. -—--—- —-— Constructive notice.|--—/i¢ Dx 


Nild. L. 2. 126. - NFLD. 
m. ---- —---,J--The fee 
payable for registration of a transfer 
of realty to new trustees ts based on 
the value of the Jands included in the 
conveyance to such new trusteocs.— 
HianL. MINING & SMELTING Co.,, 
Lip. (1905), 11 B. O. RR. 492.-- CAN, 

no ---— oe Land free from ine 
eunbrances.|—lRe SYNOD OF DIOCESK 
or QU APPELE, 20 C. &. Te. 420.— 
CAN. 


we ee 


REGISTKAR 


nyuler. | 


QO. Company — transfer- 
riny title to new name.j—Re Lann 
TITLES AcT, Re MACDONALD (A.) Co., 
Lrp., & WESTERN GROCERS, LTD. 
(Sask.), [1922] 3 W. W. R. 662.—OAN, 

p. Computation of — Rasta 
of market value of land.j—Ke Lanb 
| Itwoiusrey Acr & MceMULLEN (B. C.), 


of deed — 


Co. 
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Sect. 6.—Transfer by registration of title: Sub-sects. 
1,2,3 &4.] 


LEEUW, JAKENS v. CENTRAL ADVANCE & DISCOUNT 
Corpn., No. 894, ante. 


SUB-SECT. 2.—WHAT MAY BE REGISTERED. 


Sec Land Registration Act, 1925 (c. 21), ss. 2, 
er: , 48-62, 86-100; & Land Registration Rulcs, 

896. Restrictive conditions — Modification after 
registration—Consent of persons interested—-Who 
are persons interested.|—Certain building land in 
Middlesex, forming part of a larger estate belong- 
ing to defts. & registered with an absolute title 
was sold by them to pltf. co. Defts., in order to 
protect their remaining property, exacted from 
the co. restrictive conditions as to the class of 
houses to be built upon the purchased land, & these 
conditions were registered against the title of the 
co. The co. applied under Land Transfer Act, 
1875 (c. 87), 8. 84, with the consent of defts., for 
an order modifying these conditions by reducing 
the minimum size & value of the houses. The 
co. had mortgaged the purchased land, & had also 
sold off several plots to various purchasers, & 
defts. had contracted to sell their remaining 
property. The consent of all parties, except the 
purchasers of three outlying plots, had been ob- 
tained :—Held: (1) the ct. ought to accept the 
consent of the parties interested if competent to 
consent, as sufficient proof within Land Transfer 
Act, 1875 (c. 87), 5. 84, the modifications would be 
beneficial to them; (2) upon the evidence, that, 
in the absence of consent, this fact was not proved 
to the satisfaction of the ct.; (3) all the persons 
who took with notice of the conditions were 
bound by them & were persons principally inte- 
rested in the enforcement of them within Land 


REAL PROPERTY AND CHATTELS REAL. 


Transfer Act, 1875 (c. 87), 8. 84, & that the order 
could only be made subject to their consent being 
obtained.—GrouND RENT DEVELOPMENT Oo., 
Lrp. v. WEST, [1902] 1 Ch. 674; 71 L. J. Ch. 354 ; 
86 L. T. 403; 18 T. L. R. 430; 46 Sol. Jo. 378. 

Aran :—.48 tv (3) Distd. Willé v. St. John, [1910] 1 Ch. 

897. ——— Rights of purchasers inter se.} — 
Land Transfer Act, 1875 (c. 87), 8. 84, assumes that 
independently of the statute the restrictive con- 
ditions which may be entered upon the Land 
Register under Land Transfer Act, 1875 (c. 87), 
s. 84, have already been annexed to the registered 
land by grant, reservation, covenant, or some other 
known legal way; & all Land Transfer Act, 1875 
(c. 87), s. 84, does is to authorise the registration 
of those conditions as annexed. 

The effect of registration of restrictive condi- 
tions is to make the entry on the register as 
elfective as notice, hut not to extend the rights 
of purchasers of various parts of the land inter 
se, where no building scheme is established & there 
are no contractual rights otherwise between them. 
—WILLE v. St. JOHN, [1910] 1 Ch. 325; 79 L. J. 
Ch. 289; 102 L. T. 383; 26 T. L. R. 405; 54 
Sol. Jo. 269, C. A. 

898. —— Effect of registration —Notice.] — 
WILLE v. St. JOHN, No. 897, ante. 

899. Presumption of annexation to land— 
Irrespective of statutory provision.|—-WILLE v. St. 
JOHN, No. 897, ante. 

900. Reversionary leasehold—Interesse termini.] 
—The interesse termini which a reversionary leasc, 
for a term to commence more than twenty-one 
years after its date, confers on the lessee is not 
an executory but an immediate vested interest, 
a right in rem capable of alienation & which 
passes to the exor. It is not an estate in the 
land, but an absolute proprietary right to take 
possession of the land when the stipulated time 
for the commencement of the term arrives. Such 





(1922) 1 W. W. RR. 392; 68 DL. lh. 
218.—CAN. 


q. Iicyistration of injunction—- 
Supporting caveat.|}—Re SASKATCHE- 
WAN LAND & HOMESTEAD Co. (N. W.'T.) 
(1905), 2 W. L. lt. 419.—CAN. 
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r. Itestrictive conditions — Covenant 
restricting use of land.|—-STAPLES & 
Co., Lip. v. CORBY & Districr LAND 
ReHGIATRAR (1900), 19 N. Z L. 517. 

t. Charges on land—Executed before 
patent. |\—Casry v. JORDAN (1856), 6 Gr. 
467.—CAN. 











a. -]—-The only instru- 
ments cxocuted before patent which 
can be registered are such as create a 
mtge., Hen, or incumbrance on the 
land.—HOLLAND vt. MooRE (1866), 12 
Cir. 296.—CAN. 

b. By personal represcnitative 
ti = =opersonal § capacity—Hepresentutive 
registered as ouner.]—WESTERN TRUST 
Co. v. OLSON (Sask.), [1918] 3 W. W. R. 
8$11.—CAN. 

6. ——- On suldiers’ settlements. }—Re 
LAND Tirutks Act, TUNTLEY’s CASE 
(Sask.), [1919] 1 W. W. lt. 530.—CAN. 


d. Easements — When appurtenant 
to land.j—Only easements appurtenant 
to the land registered can be cntered 
upon tho rogister.—Jte WHYTE, Ev p. 
eoRNeoN (1868), 5 W. W. & A’B 55. 


mo -—--In bringing land undor 
Transfer of Land Statute an easement 
over land not under the Act cannot 

re red. Only such incorporeal 
he taments as are actual ‘‘ estates ”’ 
iu tho land, as contradistinguished from 
*casoments ’? can be brought under 








Transfor of Land Statute where the land 
itself has not been brought under the 
Act.— Re TRANSFER OF LAND STATUTR, 
iz p. CUNINGHAM, Re M‘CARTHOY (1877), 
3 Vv. L. R. (L.) 199.—AUS. 

f. o+--it. Vv. 
TITLES, Ne p. WADDINGTON, 
Vv. L. R. 603.—AUS. 

g. Quasi-casement.} — RK. v. 
REGISTRAR OF TITLES, Er p. THE 
COMMONWEALTH, [1917] V. L. I. 576.— 


REGISTRAR OF 
(1917) 











. Rescrvation af non-existing 
acrvitude.J—ROocnER v. REGISTRAR OF 
DEEDS, {1911) Ty RP, dD. 996.—S. AF. 

k. Leasc—For not less than three 
years——Neccessity for statutory form.)— 
Re CROWLEY & Burns’s LEASE, [1914] 
Vv. L. ht. 173.—AUS. 


Z «/-CROWLEY 1%. 
Zor EnsON (1914), 17 OC. L. RR. 457.— 





m. ——.--A lease for a term 
of less than three years cannot be 
registered under the Land Titles Act.— 
Re LAND TITLES ACT, [1921] 2 W. W. RR. 
841.—CAN. 

n.——— ——.]—FINNORAN 0. WEIR 
(1887), 6 N. Zz. L. KR. 280 (S. C.).—N.Z. 

0. _ By municipal authority— 
Unauthorised by statute.) —TR. tv. 
REGISTRAR OF TITLES, Er p. THE 
COMMONWEALTH (1915), 20 C. L. Rf. 
379.—-AUS. 

p. Perpetual lease.J—-VENCATA 
BWARA NAICKER t. ALAGOO MooToo 
En AGaHEN (1861), 9 W. R. 753, P.-C. 








aa. Substantially in statutory 
form.J—SHORE tt. GREEN (1890), 6 
Man. L. R. 322.—CAN. 


bb. —— Of Crown 





Lands — Land 


cortaining quarriable stone.j—Re LAND 
TairLtes Act (No. 2) (1913), 214 W. L. 7. 
385; 4 W. W. R. 677; 11 DD. L. It. 
673.—CAN. 

ce. .J—A lIcase from the 
Crown may be registered under Land 
Registry Act, 1.8.B.C. 1911, c. 127, 
8. 29, although the Crown has not been 
registcred as owner of the fee.—Zlte 
CANADIAN EXPLosives & LAND 
RE@isTRY Acr (B. C.), [1918] 1 
W.W. 1. 399 5; 39D. L. It. 764.—CAN. 

dd. Of special area certified part 
of a lot.}—A lease of a special areca, 
such as a basement, ground floor, 
second floor, may be registered, pro- 
vided there is a certificate from a 
Saskatchewan surveyor that the 
premises are actually part of a lot.— 
Re LAND TITLES Act, He NORTHERN 
CROWN BANK (Sask.), [1918] 1 W. W. Tt. 
421.—-CAN. 

ee. With option to purchase.J— 
HORNE v. HORNE (1906), 26 N. Z. L. R. 


1208.—-N.Z 
ff. Deed of gift.) — O'REGAN vv. 














* Stamp Duties Comaes., [1921] St. R. 


Qd. 283.—AUS., 

. Transfer under writ of exccution. 
—He TRANSFER OF LAND STATUTE, Lx 
Be gues (1871), 2 V. Rk. Qluaw) 10.— 





hh. -J—Re TRANSFER OF LAND 
STATUTE, Ex p. PATERSON (1872), 3 
V. R. (Law) 128.— AUS. 


kk. Writ of fi. fa—Where lands 
registercd.}—-A copy fi. fa. & statement 
specifying the land, lease, mtge., or 
charge sought to be affected thereby, 
resented for registration under Trans- 
er of Land Act, 1890 (No. 1149), 
5. 139, cannot be registered by the 
Titles Office unless the estate or intorost 


Part IIJ.—TRansrer 


a@ reversionary lease, therefore, does not offend 
the rule against perpetuities, & the lessee is 
entitled, where the Land Registry Acts a ply, 
to be registered as the proprietor ot the tenes 
with a good leasehold title—MANN, CrossMAN & 
PAULIN, Lrp. v. LAND REGISTRY REGISTRAR, [1918] 
1 Ch. 202; 87 L. J. Ch. 81; 117 L. T. 7053 62 
Sol. Jo. 54; sub nom. MANN, CROSSMAN & PAULIN, 
LTD. v. H1np, 34 T. L. R. 39. 
; fre now, Law of Property Act, 1925 (c. 20), 
901. Charges on land—Covenant for expenses of 
repairing private road—Between adjoining land- 
owners.|—A., the owner of Blackacre, & B., 
the owner of Whiteacre, mutually covenanted to 
bear the expense of keeping in repair a private 
road of which they had the joint use in proportion 
to the acreage of their respective properties, & 
the deed contained a proviso that in addition to 
the covenants thereinbefore contained, it was 
intended that, by virtue of the deed, the expense 
of the repair of the road should be considered as 
a charge in cquity, &, as far as circumstances 
would admit, at law also, upon the owners for 
the time being of Blackacre & Whitcacre in the 


of the judgment debtor, against which q- 
it is sought to be registered, appears officials to 
upon the Register Book at the time the 
copy fi. fa. is lodged.—RICHARDS %. 
‘Ga (1891), 17 V. L. lk. 2038.-—-- 


Power of attorney—lor company 
areeute 
LAND TITLES ACT, ROYAL TRUST Co.'s 
Case, [1921) 3 W. W. Rt. 246.—CAN. 
r. Land subdivided without conaent of 
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above proportions :—Held: the proviso did not 
create a charge on the lands, & consequently, 
upon the registration of Blackacre, with an in- 
defeasible title under Land Registry Act, 1862 
(c. 53), B. was not entitled to have a notice of the 
roviso entered on the record of title.—ve DREW’s 
{SsTATH, Ha p. MASON (1860). L. R. 2 Eq. 2063 
35 Beav. 413; 35 L. J. Ch. 845; 14 L. TY. 2783 
12 Jur. N.S. 425; 55 E.R. 96s. 
Mortgage. |— Sce Mortroack, Vol. XXXV., 
pp. 268-270, Nos. 265-26. 





SUB-SECT, 3.—COMPULSORY REGISTRATION. 
See, now, Land Registration Act, 1025 (c. 21), 
ss. 120-125 


SuB-sEcT. 4.—APPLICATION FOR REGISTRATION, 

Sec Land Registration Act, 1025 (c. 21), ss. 13 
17, 120-148; Land Reyistration Rules, 1925. 

902. Application raising charge of fraud— Pro- 
cedure. |— Pracrici Note, [1027] W. N. 12. 





from a Crown granteo until the pur- 
chaser sigus a receipt for the duplicate 
Crown grant. -£VtzqeraLp t. ARCHER 
(1864), 1 W. W. & A’B. 40.— AUS. 

bb. —-— Contents of -- Rights of 


documenta. }-—Re 


g. Conveyance of growing timber.J 
CAM v. GRUBB (1835), 3 O. S. G11.— 


h. /nstrument vesting properly in 
trustee in bankruptey— Foreign bank- 
ruptcy proceedings.J—ROBSON v. CAR- 

k. Quit claim deed.)—A quit claim 
deed {fs within the Registry Act, & by 
registration defeats a prior unregistered 
grant of the interest of the same 
grantor.— STARK 1. STEPHENSON (1891), 
q Man. L. It. 381.-~—-CAN. 

land & 


lh Instrument claiming 
threatening zrocecdings for recorery.j— 
ONTARIO INDUSTRIAL LOAN & INVEST- 
MENT Co. v. LINDSEY (1883), 3 O. It. 
66.—-CAN. 


m.——— Of surface rights of mineral 
claim.J—The grant. from the Crown of 
tho surface rights of a nuncral claii, 
being given in conjunction with the 
right to win the minerals thereunder, 
does not confer an interest which can 
be separately transferred by the grantve 
60 as to secure registration under the 
Land Registry Act.—Re RELIANCE 
GOLD MINING & MiLuinae Co., LTb. 
(1908), 13 B. Cc. ht. 482.—CAN. 


n. Lis pendens.}--Although a ccr- 
tificate of lis naens cannot be 
registered under Land Titles Act, this 
does not affect a certificate of lis 
pendcns already registcred undcr the 
authority of the Supreme (Ct.— 
FORRESTER v?. LAFONTAINE (1914), 27 
W.L. R. 702; 6 W. W. RR. 574, 677; 
16 D. L. It. 881.—CAN. 


0. Transfer setting out terins of trust.) 
—A transfer setting out the terms of 
trust may be registered, although the 
trusts, except in the case of exors. 

trators, must be disregarded 
by tho registrar, & the public generally 
need not be concerned with them.— 
Re LAND TITLES Act & ALLAN & 
O’CONNOR (Alta.), [1918] 1 W. W. R. 
4 —CAN. 


p. Release—Of homestead rights.)— 
nye the 7 iirc shows mcr use a 
register an instruinent purporting to 
be a gencral release of honscatead hts 
on the part of the wife excepting when 


acoom by a ’s order.—Re 
LAND Act, Re Act RESPECTING 
HOMESTEADS (Sask.), [1918] 1 W. W. R. 


504.—CAN. 


Land Commission.|—Re Greoaurean, 
(1918) 11. Rt. 509, -- IR. 

t. Interests expressly caadhorised by 
statute.} — The aneaning of Land 
Transfer Act 1885, 4. 37, is that those 
interests only which are expressly 
authorised by the Act can be entered 
upon the register.—WELIINGTON & 
MANAWATU RY. Co., U9Tp. vt. REGISTRAR 
GENERAL OF LAND (1809), 18 N. Z. 
L. jh. 250.—N.Z. 

a. Croun lands.jJ—Land which has 
never been alHenated or contracted to 
be alionated from the Crown cannot 
be brought under Land Transfer Act, 
1885, —2e CARGILL, 2? LAND TRANSFER 
ACT (1889), 7 N.Z. L. RK. A8l.— N.Z. 


PART II]. SECT. 6, SUB-SECT. 3. 


b. Whether necessary — Undcricase.) 
—It is unneccssary to register an under- 
lease under Real Property Ordinance, 
1876, such Ordinance, following ‘Trans- 
fer of Land Statute, 1866, of Victoria, 
containing no provision for such 
registration.—He Whrsr (1890), Udal, 
227.—FIJI. 

ec —— Transfer aniler Real Pro- 
perty Act.}—-A transfer of any in- 
terest in Jand under {teal Property 
Act, in order to pass the legal cstate, 
must be in the form prescribed by 
the Act & registered.—~-MACINDOE 
WEHRLE (10913), 13 8. Kk. N.S. W. 500; 
30 N. S. W. Ww. N. }09.—AUS. 

d. —— Patent granting lands.) -~- 
A vendor Is bound to register the patent 
through which he = clainis — title.— 
SUTHERLAND t. SCHULTZ (1883), J 
Man. L. HK. 13.—CAN. 

e —— Gift.)— Where ai donor 
made a gift of land to pitf., but prior 
to registration retracted his consent, 
upon which the District Registrar 
ordered compulsory — registration :-— 
Held: the donor could not be coim- 
pelled to register contrary to his wishes 
& the registration was vold.—]HAMa- 
MIRTHA AYYAN t. GOPALA AYYAN 
(1896), I. L. ht. 19 Mad. 433.—IND. 

f. Agreement for sale of land.] 
—SAYAD MIR GAZI. MIVA ALI (1914), 
I. L. Rh. 38 Bom. 703.—IND. 


PART HI. SECT. 6, SUB-SECT. 4. 


aa. Certificate of title——Right to.j-— 
The Registrar-General is not bound to 
issuc a certificate of title to a purchaser 





way.}—Thero may be rights of way & 
other casements existent in respect. of 
land under the Real a oporty Act of 
1861, though such rights o at & 
casoements do not appear on the register 
orecertificate of tithe. LEAN tv. MAURICE 
(1871), 8 Ss. A. L. dt. 110.—-AUS. 

Oc. - -— —-—.]- HAMILTON tv. IRK- 
DALE (1903), 3 Ss. it. N. Ss. W. osu > 20 
N. S. WwW, W. N. 164.—-AUS. 

dd. Effect of nriadescription tn 
application.)-—A misdescription tuo an 
application to bring land under Trans- 
fer of Land Statute, as that. the land 
was unoceupled, will not) invalidate 
a certifieate of title, there must 
be fraud with a guilty intention.— 
Wigains oo HAMMILE (1878), 4 
Vv. I... It. (L.) G3. —AUS. 

ee. . )- - The question 
whether a registered proprictor of laud 
is w transferee thereof bond Jide within 
Real Property Act, 6. 115 (5), must be 
determined in most cases by Inquiriug 
whether such transferee had noulce or 
knowledge or the means of knowledge 
that the land so transferred to him, 
or a part thereof, was by misdescrip- 
tion of boundaries wrongly included 
in the certificate of the transferor. a 
Hay vr. SoLtmne (1895), 16 8. RON. 
ae. GU; LEN. S. W. W.N. 127.-- 








——. 


ff. -— —- Whether conclusive of regis: 
fration. |}-—The certificate of registration 
indorsed on wa deed fis conclusive of 
the registration, & cannot be tinpeached 
by evidence that it has been irregularly 
done, — Dow d. RUSKBELL tv. GILLETT 
(1810), 3 Ont. Dig. 6008.-—CAN, 


gg. -~-—~ —-—-J—The certificate of 
registration indorsed on a deed under 
35 Geo. 3, c. 5, #. 5, Ik primed facie 
evidence only of the fact of registra- 
tion & not incontrovertible.— Dor d. 
MCLEAN 0. MANAHAN (1844), 1 ULC. Wt. 
491.-—-CAN. 


hh. —-—— Custs—-Power of Alta tia 
The referee had disinixsed tho petition 
for a certificate of title, with costs. 
On motion to set. aside such order as 
irregular :——JJell : =the referee had 
power over costs, & the ct. would 
refuse to set aside the order.—-He 
REFEREE (1866), 2 Ch. Ch. 22.—-OAN, 


kk. Security for.j}—An 
aepieation for leave to pay into ct. 
$100 as security for costs of an appeal 
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Sect. 6.—Transfer by registration 
of title: Sub-sect. 4.] 


from a certificate of title under Quicting 
Titles Act, having been granted by the 
referee ex parte, & it not having been 
brought to his notice that the apes! 
was as to two separate parcels of land, 
ouc claimed by a husband & wife, 
& the other by the husband alone :-— 
eld: the ordcr was bad, as these facts 
should have been made known to the 
referec, & the order under such cir- 
cumstances made upon notice.—Re 
HOWLAND (1872), 4 Ch. Ch. 6.—CAN. 


r. —-~~ When granted.J—Where a 
peuitouer makes out his title satis- 
actorily he is entitled to a certificate.— 
mee ® MATHEWS (1867), 14 Gr. 36. 


t. pecidanorg cad —-—,}— Je W. 4 Con. 6, 
-}—~Ite VANCOUVER IM- 
PROVEMENT Co., Rte LAND REGISTRY 
Acr (1893), 3 B. CG. R. 601.—CAN. 

b. Necessity for strict proof of 
service of qotice of application.|—He 


pene a 
a. 








, OF ~—— Uenuinencss of documents 
impeached —On which petitioncr claimed 
(itl. J—The genuineness of the docu- 
ments on which petitioner claimed title 
having been iinpeached, & the evidence 
being doubtful, the et. refused a 
cortificate, without. pronouncing abso- 
lutely upon the question.—-GRAHAM tv. 
MENEILLY (1869), 16 Gr. 661.—CAN. 


d, Whether production of 
certificate dispensed with.j—Deft. C. 
gave his wife a poe of attorney to 
sell certain land which she did, to 
pitf., retaining the proceeds ; 
pitt. nd ee for registration of his 
transfer he could not produce the power 
of attorney, tho wife having cloped. 
C. transferred the property to his co- 
deft., who obtained a judge’s order 
directing registration without produc- 
tion of cortificate. Transfer to deft. 
M. was set asidc, the same having been 
obtained by collusion, the registration 
vacated, & pltf.'s transfer directed to 
be registered, & ou cortificate issued to 
hin.—TURNER v. CLARK (1909), 10 
W. L. It. 25 > 2 Sask. L. h. 200.—CAN. 


_ Obtained by = fraud—De- 
posited with bank as security for lan 
—Itights of true owner of lund ayainst 
bank.| — FIALOWSKI ov. FLALOWSKI 

(1911), 19 W. L. RR. 6445 171 WoW. RR. 
216; 4 Alta. L. lt. 10.—CAN., 

4, Memorandum of — execu. 
tion endorscd thereon—Whether execu 
lion cloud on. title.)—-Deft. registored in 
the Land Titles Office an execution 

ainst pitf. & the rogistrar, upon 
p tf. obtaining a patent for land which 

10 had taken as w homestead, endorsed 
® momorandum of the exccution upon 
the certificate of title in the register & 
on the duplicate cortificate issued by 
him to pltf.:—Meld: pltf. was not 
ontitled to a judgment declaring that 
the exccution was not a charge on the 
land in question, & was a cloud on the 
title, & directing the removal of the 
memorandum, for though the execu. 
tion did not bind the land while it was 
« homostead, the land might, at any 
time, lose that character, & become 
subject to tho exccution.— TROTTIER 
® NATIONAL MANUFACTURING Co, 
(1912), 22 W.L. R. 615: 3 W. WR 
383; 8 D. L. it. 138.—CAN. 
ony (1011), 16 WoL it b60; ‘d 
Sask. 202. CAN. ; 


h. —— Light to have certificate 
altercd— Adverse posacssion for ae 





when 


ene 
eo, 





period.}—WALLACE v. PoTTER (Alta. 
(1913), 24 W. L. R. 262: 4 W. W. R. 


738; 10 D. L. R. 594.—OAN, 


k. How construed.) — Ev 
certificate of title must th iad eo 
heing issued subject to the reservations 
& Hiitations expressed in the original 
grant from the Crown.—Zte GARDINER 





& District RkGIsTRAR OF TITLES 
(1914), 19 B. C. Rh. 243.—CAN. 

l. ——— Effect of issue in error.j}— 
He ToowiL, (1914), 27 W. L. BR. 517.— 


m. Whether bar to action 
establishing title.j—An action for the 
establishment of title only, not claim- 
ing possession, is not an ‘ action for 
the recovery of land” within Land 
Titles Act, 8. 104, & the certificates of 
title being in deft. is not a bar to pitf.'s 
action.—SUTHERLAND VU. SPRUCE GROVE 
No. 519 RURAL MUNICIPALITY (Alta.), 
11919) 1 W. W. ht. 274.—CAN. 

n. Whether certificate should 
issuc for leasehold interest.jJ—On regis- 
tration of a lease a certificate of title 
should not issue for the leaschold 
interest, but the registrar should 
retain pose en of the duplicate 
certificate of title of the Jand.—Ze 
LAND TYTLES AcT, OLSON’S LEASE, 
[1920) 1 W. W. R. 739.—CAN. 

oO. Purchaser of land.j—It is 
the business of the purchaser of land 
under Land Transfer Act to take his 
transfer to the registry office & procure 
himself to be registered as proprietor. 
COMMON ». REES (1890), 9 N. Z L. RR. 
555.—N.Z. 

p. Validity of title of pur- 
chaser at tac sale.J—A purchaser of 
Jand sold by a innnicipality for taxes 
who had obtained a certificate of title 
thereto held not entitled to retain his 
title us against tho former owner, 
since he was not a bond fide purchascr 
within the meaning of sec. 150 of the 
Land ‘Titles Act, & the transfer on 
which he obtained his certificate was 
invalid.—PELLETIER v OPAL MUNI- 
CIPAL District, (1925| 2 D. l. BR. 7173 
a 1 W. W. RR. 973; 21 Alta. L. Rh. 


qa. What may be entercd 
thereon—Whether notice of  trust.|— 
FICKE v. SPENCE & OLSON, [1922] 1 
W. W. i. 1271; 65 DL. R. 2495 15 
Sask. L. IR. 282.—CAN. 

aa. To whom issued—VW hether to 
truatecs without power of sale.}—It is a 
gross irregularity for a certificate of 
title to be issued to trustees who have 
nyu power of sale.—GEORUE v. AUS- 
TRALIAN MUTUAL PROVIDENT SOCIETY 
(1885), 4 N. Z. L. R. 165 (S. C.).—N.Z. 

bb. Conclusiveness of.J—HAMI 
TIKITIKI v. ASSETS Co., Lrp. & DIs- 
Trice LAND REGISTRAR, POVERTY BAY 
(1899), 18 N. Z L. WR. 226.—N.Z. 

oc. Land in possession of adverse 
cluimant.jJ—An application to have 
lands brought under the operation of 
Neal Property Act. 1862, must be 
entertained by the Registrar-Gencral, 
although it appears by the terms of 
the application that the lands in 
question are, as a matter of fact. occu- 
pied by some person who doves not 
claim in any way to be there under the 
oA rt p. HAMILTON (1864), 3 

8S. WLS. C. RR. 311.—AUS 














CO eeeeeend 








dd, ——.}—Re ANDERTON (1908), 8 
W.L. li. 319.—CAN. 

ec. Who may apply—-Widow.|—A 
will devising all real & personal estate 
to wife during widowhood, & on mar- 
riage to trustecs for her separate 
use, docs not cntitle the widow to be 
registered as proprietor in fee simple 
on the death of testator.— Re APPLICA- 
TION OF WINNALL & REAL PROPERTY 
pees 1861 (1871), 58. A. L. R. 73.— 


ff. Whether administratric of 

administratric, }—The adiministratrix of 

an administratrix is not entitled to be 

registered as proprietor of land belong- 

ing to the original intestate.—He 

me ce (1899), 24 V. L. R. 896.— 
e 


gg. —— Tenant for life under Settled 
Land Act.|--NORTH v. COMR. OF TITLES 
(1905), 7 W. A. L. R. 215.—AUS. 
_ hh. ——— Tesseen of pastoral hold- 
inga.}—WALKER & LAWwson wv UH, 
{1918} Q. S. R. 244.— AUS, 





Rea Properry anp Cuatrets REAL. 


_kk. Caveat—By person in posses- 
sion—When ordered to be_removed— 
Action not proceeded with.}—Re BARNES, 
Exe p- McInrTosn (1871), 10 N. 8. W. 
Ss. Cc. R. 146.— AUS. 

Hh Judge’s order delaying ae 
tration of transfer—Irregularity on face 
of order.j)— A judge's order under 
Transfer of Land Statute, s. 117, to 
delay registering a transfer did not 
show upon the face of it, nor did it 
appear upon the affidavits upon which 
the order was drawn up, that the order 
had been made within fourteen days 
after notice to the caveator :—Ield : 
the order was bad, & rule nisi to set it 
aside made absolute.—Jie TRANSFER 
OF LAND Statute, Jte Wisk (1871), 
2 Vv. Rk, (Law), 111.—AUS. 

mm, —— Issue by registrar bcfore 
service of writ of erecutian.}—EGISTRAR 
OF TITLES OF VICTORIA v. PATERSON 
(1876), 46 L. Js P. C. 21.—AUS. 

nn. ——— Jurisdiction of courlt—To 
restrain registration — When caveator 
cannot take substantive proceedings. \— 
Re TRANSFER OF LAND STATUTE, Hp. 
GUNN (1877), 3 V. Ju. Kh. (L.), 36.—AUS. 

oo. ——— After lapse of 
caveat.|—After tho lapse of a caveat, 
forbidding the bringing of land under 
Transfer of Land Statute the ct. or a 
judge has no power tu make an order 
under sect. 24, restraining the registrar 
from bringing the land under the Act. 
te TRANSFER OF LAND Sratrutt & 
CAVEAT OF SUMMERS, Jer p. AYLWIN 
(1878), 4 V. L. lt. 116.—AUS. 











pp. ——— -———- ————  —- . J —- DWYER 
v. CAIRD (1889), 10 N. S. W. Eq. 83. 
—AUS. 


qq. To order registrar to 
enter rights of way—On certificate of 
eet Scumip (1881), 158. A. L. i. 








rr, ——- 7'v revive lapsed caveat.) 
—Where a caveator, by error, common 
to the legal profession generally, & 
caused by a misleading notice issued 
to him by the Registrar - General 
had allowed his caveat to lapse :— 
Held: the Ct. of Equity had no power 
tu revive the caveat or to restrain 
apnet. or the Registrar-Gencral from 
proceeding with the application.—- 
C'LISSOLD U. BELLOMI (1889), LU N.S. W. 
Kq. 187.—AUS. 

tt. ——- --— To order its removal.) 
—RKe McInrosn (1890), Ss. kt. 
N.S. W. 283; 7N.S. W. W.N. LL.— 


AUS. 

aaa. —— J— Re Mc- 
NAUUHTON, [1909] V. L. Kt. 398.—AUS. 

bbb. r ee ee ———.]— Te SKIL & 
THOMPSON (1908), 12 O. W. BR. 361; 
17 O. L. lt. 186.— CAN, 

coo, —— J -- Fhe HURER 
CAVEAT, [1920] 2 W. W. Rt. 16.—CAN. 

ddd. --—— ——,}—The ct. will 
not order a caveat to be removed 
on & siMDMary application if it is not 
satistied that the caveator will not be 
able to make out a case for relief.—Ztec 





ws ee 6 ee 





StewarRT & Co., Hx p. Vir Te 
i eo 2) (1892), ANZA LL. RR, 
aon" oase 
e2e. --—If on appli- 











cation by summons to remove a caveat 
the facts before the ct. show a right on 
the part of the caveator to maintain 
his caveat, the ct. will not order it tu 
be removed, or order the caveator to 
bring an action to establish the right 
he claiins.—Ie GREER, Er p. KNIGHT 
(1900), 18 N. Z L. I. 686.—N.Z. 

fff. —— T'o determine rights of 
parties.}—The ct., on an application 
to remove a caveat against dealings, 
has no power to determine the rights 
of the parties.—Er p,. MUSTON, ETC., 
ANDERSON, CAVEATOR (1903), 3S. R. 
N.S. W. 663; 20 N.S. W. W. N. 270. 





gre. -——— To revive caveat.}—Re 
Sanpay, LE Cuerc. CAVEATOR (1910), 
10 Ss. Rr. N. Ss. W. 826.—AUS. 


bhh. ~—— T'o grant injunction 








Part IIJ.—Transrer or LAND INTER VIVOs. 


preventing breach of agreement not tu 
deal with lund.|—WALSH v. ALEXANDER 
(1913), 16 C. L. It, 293.— AUS. ‘ 
& —— Notice vof— Who entitled. 
—An unregistered transferee of aa 
under the Transfer of Land Statute 
(No. 301), is not a “ proprictor ” or 
appet.” entitled under sect. 117 to 
be notified of a caveat or to summon 
the caveator.— He TRANSFER OF LAND 
STATUTE (NO. 301), Ex p. Davixs & 


h. Duty of vendor to have it 
Aiea pA Teel rt Rae fel fi a4 AND M QnTAGE 
< OF VICTORIA 6),12V.L. i. 
748.— AUS, " re a 


_k, Effect of no specific ob- 
jection by caveator.J\—Where the cave- 
ator brought forward no specitic 
objection to appet.’s title, an issue 
ee appct. to proof of title was 
refused, & the caveator restricted to 
his caveat wherein he claimed by 

ossession.—?e LORD (1888), 9 N.S. W. 

a Kt. 4153; 4N.8. W. W.N, 1.—AUS., 

1. Tapse—Lffect of.)\—-NIcno._s 
v. LEE (1890), 11S. R. N.S. W. 122: 
6N.5. W. W.N. 144.--AUS.. 
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n. we ee Tm Re PUD 
PORK PACKING Co. (1908), 7 W. L. R. 
507.—CAN. 





oO. -]1—Where a lease 
registrable under Land Transfer Act 
is not registered, & the lessec to pre- 
vent the sale of the premises lodges 
a caveat which he afterwards allows 
to lapse & a transfer is registered, the 
purchaser is entitled to treat the claim 
set up in the caveat us abandoned. -— 
HOWELL vt. UNION BANK oFf AUS- 
TRALIA, Lrp. (1888), 6 N. ZL. R. 
567.—N.Z. 

¥s By insolvent’s official as- 
signee agdinat dealings — Whether ap- 
plication for registration by official 
assignee granted.|\—Where the assignee 
of an insolvent estate, having lodged 
a caveat against any dealing with 
land forming part of such  cstate, 
makes an application to be registered 
as proprietor under Transfer of Land 
Act, 1890, s. 236, during the existence 
of such caveat the Kegistrar is bound 
to ignore all dealings by the insolvent. 
proprietor with land under the opera- 
tion of the Act & to register the 
unsignee.—- fife PALMATEER (1890), 16 
Vv. l. kk. 793.—AUS. 

q. Who may enter—-On behalf 
of Crown—Whether Attorney-General.\ 
-~ Re WALKER (1890), 11S. RN. SW. 
369; 7TN.S. W. W.N, 39.—AUS. 

Yr. —e—— Bight of creditor to cuter 

raveal.jJ—-WIiLSON 1. BANK OF NisWw 
ZAWALAND (1891), dal, 259.-—FIJ1. 
’ Person claiming legal 
or emtilable interest.\—It ix only a 
person who has or claims a legal or 
equitable interest in land, partaking 
of the character of an estate or equit- 
able claim, who can lodge a caveat 
under Real Property Act, 1900, 8. 24. 
— CONCORD MUNICIPAL DISTRICT 1¢. 
Coes (1905), 3 C. I. R. 96.—AUS. 

a. -}— Re LORD & 
Evuis (1914), 30 O. L. R. 582; 19 
D. L. R. 809; 5 O. W. N. 912.—CAN. 

oo ——--.]—Semble : the 
right of access, along with others, to 
land set aside as a reserve is a 
sufficient interest in land to enable a 
person who has that right to lodge a 
caveat under [Land Transfer Act 
against dealings with the land so set 
aside.—F?e FAULKE’S CAVEAT (1906), 
26N. Z. L. R. 392.—N.Z. 

6. ———.]— Ite LAND 
TITLES Act, HOLLAND CANADA MORT- 
QaGE Co., LTD.’s Cask (Sask.), (1918) 
3 W. W. RR. $45.—CAN, 

—_ ————.]}-—D’ALBEDHYLL 
vy. D'ALBEDHYLL (1885), 3 N. Z L. R. 
391 (S$. C.).—-N.Z. 


e. ——— —— WWhelher district land 




















ee ree 





registrar.|—Re TANNER (1886), 5 N. Z, 
L. R. 102 (S. C.).—N.Z. 


f. . - Duty to prosecute careat 
within limited time—Waiver of lapse 
by stating case.J-—WILS0N vt. Mcintrosn 
(1894), 63 L. A if P, C. 49, VY. C'.— AUS. 

aa. -]}— Re Rowand & 
STRATHCONA (Man.) (1907), 5 W. . R. 
450.—CAN. 


bb. ——,.J—— Where a person 
claims the right to specific performance 
of any contract involving an interest. 
in Jand under Land Transfer Act, & 
enters a caveat to protect that interest, 
he must, with reasonable diligence, ee 
on to assert the right claimed. or the 
ct. will order the caveat to be removed. 














—IIe THomMmson & Cnipps, Be 7. 
FINDLAY (1886), 5 N. Z Le. Re 32 


(Ss. C.).—N.Z. 


oc. Whether judge has 
power to direct isgue.}-~On an applica- 
tion under Real Property Act, 
R.S. M., 1913, c 171, 8. 146, for an 
order discharging a caveat, tho judge 
has power to direct an issue & require 
the caveator to proveed thercin to 
establish his claim. -- RADTINOWSKY ?, 
SHEPS, [1921] 1 W. W. RR. 693; 30 
Man. L. qh. 123; 59 dD. lL, It, 639.— 
CAN. 











dd. —-—.}—A caveat under 
Land Transfer Act. will be ordered to 
be removed where the delay of the 
caveator in completing a contract for 
the purchase of the land in respect of 
which the caveat was lodged has been 
so Great that a ct. of equity would not 


enforce specific performance of the 
contract against the vendor.- PLimM- 
MER BROTHERS rr. Sr Maur, fe 


CAVEAT No. 2528) (1906), 26 
L. Wt. 291.---N.Z. 


ee. Application to dissolre--~ 
Whether granted ex parte.|- An applica- 
tion to dissolve an order obtained by 
a caveator restraining the Registrar 
(ieneral from procecding should be 
made upon notice to the caveator & 
not exc parte. —Re KNtiant (L897), 18 
N.S. W. LL. RR. 315.-- AUS. 


ff. -—— Prior purchaser tit- 
tending to abandon land.jJ—-A pur- 
chaser of land, with notice of a prior 
kale by his vendor to another person, 
A leer in the bond fide belief 
nduced by such prior purchaser that 
the latter had abandoned or intended 
to abandon the land is entitled to have 
the prior purchaser's caveat vacated, 
—-TPORAN ty JOHNSON (Sush.), [£920] 
2W. W. Tt. 218. —CAN. 


N. 4. 





se. -——~ “Whether time for entry 
mayo obe — ertended.|-—The Registrar- 
General having once fixed a time 


within which caveats nist be lodged 
eannot extend the time. —GUFENEY , 
Sr ee (1901), 2S. RR. N.S. W. 


a 3. e 


hh. —— effect of caveator— catab- 
lishing prima _ facie case.|—Where a 
caveator established w primd facte case, 
his caveat against dealings by the 
original registered proprictor will not 
be summarily dismissed on the ground 
that his title arose antecedently to the 
issue of the certificate but he will be 
yut on terms to tuke ab svon as possible 
the proceedings necessary to test the 
validity of his claim.— Re HAMILTON 
(1902), 2 N. S. W. Eq. 117; 19 
N.S. W. W.N. 211. —AUS. 


k. --——- Contents of--Quantum of 
estate, interest claimed d& description of 
estate. J—lke CAVEATS. Nos. CC. 20, 
C. 33 & C. 62: Au p. HILL. DODGSON, 
(1903) S. 0. Q. 101.—AUS., 


ll. .)—A_ caveat, 
must state both the quantum of the 
estate or interest claimed & ulso the 
facts upon which the claim is founded, 
If the claim is by adverse possession 
it must be so alleged & if otherwise 
the caveat must furnish appct. with 
such information as will enable him to 
investigate the claim withont demand- 
ing an abstract of title.—Jte SPENCER 








wet See 


749 
ate 48 RN. 8S. W. 4th: 2t 

e Ss. W, W. N, 192.— AUS, 

mm. —— —— -——~.]}—Tho state- 
ment of tho caveator’s estate & interest 
in the land, both in tho caveat & in 
the affidavit, was only: ‘‘f have an 
attachmont against T. M., who owns, 
or has a personal interest in, the land 
described ’: — Meld: insufficient.— 
JONES 0. SIMPSON (1892), 8 Man. Le K. 


121.—CAN. 

nn. ——-,J—A caveat 
filed under Real Property Act must. 
contain a proper description of the 
land in Nauta & it is not sufficient 
that. such description is given in the 
utdavit. ver iS1ie the caveat which is 
fled with it.—MAvrTin oe. MOoRnDEN 
(1804), 2 Man. I. HR. 505,--CAN, 

00. a J Te CAs & 
CANADA TRADERS, Lrp. (1910), 20 
Man. L. . 139.—OAN, 

pp. ———- 0 MEROUANTS 
BANK OF CANADA t. Hastin (1014), 
27 WoL. RR. 7645 6 W. We OR. a06: 
1D. ds RR. 7938; 7 Alta, L. R. 90,-- 
CAN. 





oe ena 


aq. diree- 
tion In| Real Property Act, Sched. 0, 
does not. require that the description 
of the land given in the caveat sbould 
be word for word the same as that in 
the appHeation, but. the caveat. will be 
sufficient Gf the deseription given is 
such an Will cnable the property to 
be Joeated on the ground. —ADAMA tt. 
Hocenkin (1898), 12 Man. L. Tk. 43h. 
CAN 


sien es ee in 


rr. —-——,] -- Where 
nines & tafnerals are reserved ino the 
grant from the Crown, there is no 
necessity of setting out. the reservation 
to the Crown of the mines & minerals 
in caveats & tatges.--Re LAND TITLES 
a (Sask.), [2913] 2 W. W. a. 930. -= 


eter eee 


tt. away * 
CLARKE'S CAVIEAT 

oS We. AEs 2 N. 
100. ~-A US. 

ana. --—— ——--- Allegation that cer- 
lifeate of title not iasued.| - Where 
w petition to enforce a caveat, lodged 
pursuant to Real Property Act, 1889, 
8s. 130, Is filed after the expiration of 
one month from the recetpt of the 
caveat by the district. registrar, it is 
necessary to allege in the peti(fon 
that a certificate of title has nat been 
iInsued.--- SPRAGUE 0. GQRATAM (ESOL), 
7 Man. L. 2. 398.— CAN, 


bbb. ----- -- - Affect of amistake 
tee name of applicant, Mceway 4. 
NANTON (1801), 7 Man. Jd. RR. 250. + 
C 


wm} Re RORKRTSON, 
(1907), 7 SR. 


Ss. W. W. ON. 


ante ee 


ccG. -—--- -) — he CAS O& 
CANADA TRADERS, Lp. (1910), 15 
W.L. It. 191.---CAN. 

ddd. — -—- Certificate of title oblained by 
Sra J-—-SMITIEN. RUKGUISATRAR-GENERAL, 
j1909) S.A. L. RR. 1. -AUS. 

eee. Whether appticant on 
original application may convey away 
hia interest --In. absence of caveat.|-- 
An application by the owner in fee 
sfnple of Jand to bring it) under the 
operation of Transfer of Land Act, 
1890, dock not lapse on the conveyance, 
during the pendency of the application 
of appet.'s estate to a purchaser, & 
the registrar is bound, io the absence 
of a caveat, to proceed with the 
application as originally made, or to 
issue the certificate of title in the name 
of the purchaser, a8 appct. may 
direct.--Tt. v. REGISTRAR OF TITLES, 
ee Murray, (1913) V. 1. Re. 546,— 
AUS. : 








fff. Caveator out of  juria- 
diction—-~Whether security for coats 
required.|~-- A caveator procecding 


under Real Property Act by way of 
vetition to establish a claim to the 
and after service of notice at the 
instance of appct. for a certificate of 
title must, as a general rule, he treated 
as pitf. in the proceedings, &, if he is 
resident out of the jurisdiction, must 


750 


Sect. 6.-—-Transfer by registration 
of title: Sub-sect. 4.] 


give security for the caveatec’s costa. 
—~LANG v. SMITH (1902), 14 Man. L. R. 
258,.—CAN. 

.—_— —— & 


-+~—Re LANG 
Ssitn (circa 1905), 22 C. L. TS. 212. 
—CAN, 


p. A ffidavits 
pelition—Nacessity for.j-—-It 18 not 
necessary to file affidavits in support 
of a petition based upon a caveat in 
the Land Titles Office.—Re MCARTHUR 





; When order made for ccssa- 
tion of—Necessity for reistered ovner 
to give security—lor amount claimed by 
cautioner.|— Re MACDONALD & SULLI- 
r. Parties ta tesue after filing 
of caveat.J—N. applied to bring cer- 
lands wnder Foal Property Act & 

in his application directed that the 
certificate of title should be issued in 
the name of W. Notice of the upplica- 
tion was served on H. who filed a 
caveat & followed it up with a peti- 
tion. On the return of the petition 
an issne waa directed. H. applied to 
have W. added as a party to the 
issuo, he being the trne owner of the 
land :-—-J/eld: both N. & W. should 
be parties to the issue.---Hay +. 
Ben (’891), 7 Man. Le. Tk. 579.-—- 








t. —— —— - Whether married woman 
should appear by nert — friend.J— 
ScHULTZ 1. FRANK (1892), 8 Man. L. lt. 
345.—~- CAN, 

a. -—— Filing of second carveal— 
Neveasity for judge's order.|j— FRoat, 
CAVEATOR & DRIVER, CAVEATER (189-4), 

b. ——-- Application of 56 Viet. 
e. 20—7'0 probates d+ letters of adminis- 
tration. |— Re MARTIN (1895), 26 0. RR. 

ow e 

Cc. Who may enter—Any person 
having “ interest.” \—Re CLAGSTONE & 

ad. —— Registration of after tvelve 
months—Effect of.J—The effect of the 
Devolution of states Act & amend- 
ments acted upon by the registration of 
a caution, twnder an order of a connty 
judge, after the twelve months had 
expired, is to place Jands of testator 
again under the power of his cxors. so 
that they ean sell them to satisfy debts. 
—-ITANSON t. CLYDE (1899), 31 0. I, 
579.—CAN. 

e. —— Against tar sale purchaser— 
Brrden on caveator to prove Invalidity of 
sale. }-—~IREDALE 1. MCINTYRE (1902), 14 
Man. L. li, 199.—CAN. 

f. Whether amore than one 
allowed to be in force at same time.jJ-—In 
no case is the same party to be allowed 
to have in force more than one caveat: 
at one time, & when his first caveat 
lapses he is not entitled as of right 
to file another, but may be given 
leave by a judge to do 60.—ALLOWAY 
” ST. ANDREWS RURAL MUNICIPALITY 
(1905), 15 Man. L. R. 188; 1W.oL. R. 
407 P4 24 C. L. T. 248,—CAN. 

g- Default in payment of tnstal- 











ment under contract for sale of land— 
Caveat entered by purchaser.|—Re Rip- 
pocK & CHADWICK'S CONTRACT (N, W, 
T.) (1907), 6 W. L. R. 360.—CAN. 

h. ——— ——- ——..}_HIL1 ». KEENE 

{1 003), 23 N. Z. qu. R. 404,—N.Z. 
Ce Neccssity for interest to be 
derived from dommnent on which caveat 
Sounded,.}—Re GRAND TRUNK PACIFIC 
DEVELOPMENT Co. (1912), 22 W. L. R. 
193 : 5 Sask, L. R. 313 ; 2 WwW. W. R. 
1068.~—-CAN. 

I. Summary motion to dia- 
charge—Intricate questions of fact.}— 
It. is not the policy of the ct. to vacate 
on a chamber application, a caveat 

a on a primd faecte valid docu- 
ment, 








in aupnort of 


when intricate questions of . 


fact are raised. Involved issucs can- 
not be satisfactorily inquired into & 
determined on affidavit evidence.—Re 
MoGrEEVvVY & MURRAY (1912), 19 
W.L. R. 947: 1 W. W. R. 7583 22 
Man. L. R. 78.—CAN. . 
m.———~ Effect of registration — 
Whether prtority preserved.}—~-McCKIL- 
LoP & ENJAFIELD v ALEXANDER 
(1912), 20 W. L. R. 850.—CAN. 

n. — ——.]}—ARNOT & 
SaiTH ». PETERSON (1912), 21 W. L. R. 
153 ; 2 W. W. R. 1.—CAN. 

aa. -}—Where two 
partics acquire interests in land from a 
common source under unregistered 
contracts the first filling a caveat is 
entitled to priority in the absence of 
fraud.—-Re LAND ReEaGIstry Act & 
MorRRisON & POLLARD, He TAYLOR, 

bb, --—. -}+—A caveat 
does no more than suspend the entry 
of an fustrument presented for re- 
gistration; it cannot affect priority 
of registration.—KissLuina (DISTRICT 
LAND REGISTRAR) t. MITCHELSON 
(1881), 3 N. 4. L. R. C. A. 261.—N.Z. 

















ec, —— ——.]— Re EDE (1882), 
1N.Z. L. It. 258 (S. C.).—N.Z. 
dd. ——— Whether distinct from cau- 


tion.}—-A caveat is nothing more than 
a caution.-—-STEVHEN wv. GRAY (1913), 
25 W.. R. 5573; 5 W.W. RR. 201; 14 
O. Tu. Rh. 333 3 6 Alta. L. R. 418.— 
CAN. 

ee. ——— Ordcr continuing careal— 
Whether personal service necessary. |}— 
Re Bruorert & HUNTER (1913), 26 
W.L. 1M. 405.—CAN. 

f. —— Who may = sigqn— 
Whether chambers clerk.)—Master in 
chambers acting as persona designata 
under Sask. Land Titles Act, an order 
made by him continuing a4 caveat under 
the Act. cannot be signed by the 
chambers clerk.—Re JOHNSON CAVEAT 
(1916), 34 Ww. L. h. 1168.—CAN. 

eg. Whether order per- 
phoma VANCISE, Re CANADIAN 
"ACTFIG. RAILWAY CAVEAT, [1917] 3 
W. W. RR. 170; 36D. L. R. 3173 10 
Sask. L. R. 292.—CAN. 

hh. Application for transmis- 
sion by assignee of tar-atle purchaser— 
Jetight of caveator to stay proceedings. |— 
Re WAND TITLES ACT, JICKENBON'S 
Cank, (1918] 2 W. W. RR. 948.—CAN. 

kk. —— Undcr Uamnesteads Aci— 
Whether filing allowed—RBefore issue 
of patent.}—A caveat under an Act. 
respecting Homesteads may be filed 
against Dominion land for which the 
patent has not yet issued.—2te LAND 
TITLES ACT, GRAHAM'S CASE (Sank.), 
{1918} 2 W. W. lt. 943.—-CAN. 

NH. —— Who may diacharge 
—Whether master in chanbera.)— The 
master in chambers has jurisdiction 
to order the discharge of a caveat 
registored in the Land ‘Titles Office 
under Homestcads Act, 1915 (ec. 29), 
H. 6.—He LAND TITLES ACT (Sask.), 
[1918] 2 W. Ww. R. 940.—CAN. 

mm. —— Validity of promiseto re- 
lease—On payment of money consider- 
ation.}~—Boyp wv. Royvani BANK oF 
CANADA, [1923] 1 W. W. JR. 7833; 16 
Sask. L. Rn. 480.—CAN. 

nn. Object of.}—Tho purpose 
of a caveat is merely to protect by 
notice such interest as the caveator 
may have.—He LAND TiTLes Act & 
CocksnuTt PLow Co., Lrp., [1920] 
3 W. W. QR. 1069.—CAN. 

00. »}+—Tho only object & 
effect. of a caveat, under Land Trans- 
fer Act, 1885, s. 137, against the 
bringing of land under the Act is to 
give the caveator three months within 
which to bring an action to establish 
his title, & it lies upon him to do so. 
-—-KELLY t. BENTINCK, CRAIG Y. 
BENTINCK (1002), 22 N. Z. L. R. 235. 


pp. Effect of error therein.}— 
Under -roperty Act, Man., an 
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error in a caveat with reference to the 
date or other description of a document 
should not be held to destroy the force 
of the caveat if such error in no way 

the person con the 
caveat but under the circumstances 
was recognisable by him as merely 
a technical arregularity or mistake. 
A mere technical irregularity should not 
invalidate a caveat unless “‘ the sub- 
stantial justice of the proceeding ’’ is 
affected.— UNION BANK OF CANADA ¥. 


TURNER, [1923) 1 D. lL. R. 790 ; 32 
Man. L. R. 435; [1922] 3 W. W. Rh. 
1138.—CAN. 





aq. Whether procecdings to ques- 
tion litle.}—The lodging of a caveat 
& the issue of a summons for its 
extension are not proceedings to test 
the validity of a registered proprictor’s 
title within Land Titles Protection 
Act, 1902, but only. matters preliminary 
to the initiation of procecdings & conse- 
query the previous consent under 
that statute of the Governor in Council 
to the lodging of a caveat & tho taking 
of steps for its extension is not required. 
—HAKARAIA TE WHENUA 0. BEVAN 
(1907), 27 N. Z. L. N. 56.—N.Z. 


rr. Rights & duties of he hwo 
of titlese—To inquire into validity of 
instruments.}—The judicial duty of 


examining into the validity of instru- 
ments presented to the rogistrar of 
titles for registration, is imposed upon 
him by Transfer of Land Statute.— 
Re TRANSFER OF LAND STATUTR, Air 7p. 
Ae (1880), 6 V. L. I. (l.) 458.--- 


tt. —— To protect assurance fund.) 
—e TRANSFER OF LAND STATUTE, 
ua (1881), 7V. L. R.38t4. 


aaa. Whether to insiat anon 
production—Of certificate from «lands 
department.j—Re ‘TRANSFER OF LAND 
STATUTE, Hic p. ROWAN (1883), 9 
V. Ii. Ik. (I,.) 286.—AUS. 

bbb. On first registration.j— 
Where land is for the first time brought 
under the operation of Transfer of 
Land Statute the registrar may against 
the will of the proprietor of the servient 
tenement, include in the certificate 
as an appurtenant easement a right of 
way over adjoining land already under 
the Act.—Ex p. METROPOLITAN PER- 
MANENT BUILDING, ETC. SOCIETY 
(1884), 10 V. L. li. 361.—AUS. 

cco, T'o register litle.) — Ac- 
cording to the true construction of 
Transfer of Land Act, 1874, ss. 19 & 
21, the comr. is not bound to register 
title merely by reason of the issue of 
the prescribed notices & the non- 
appearance of a caveat. Such notices 
may produce information, & the comr., 
in consequence thereof or of recon- 
sideration, has a discretion to refuse 
to register, subject to the opinion of 
the Supreme Ct. under sect. 120.— 
MANNING tv. ‘TITLES CoMRsS. (1890), 
15 App. Cas. 195, i; C.—AUS. 

ddd. ——— ———.]——Re TRANSFER OF 
LAND ACT, 1890, Air yp. CLARK (1891), 
17 V. L. R. 82.—AUS. 

Nene -—— Purchase of land not 
conducive to attainment of objecta of 
company.}—The Registrar-General re- 
fused to register the transfer of cer- 
tain land to a co. it not being shown 
to him that the purchasing of the land 
included in the transfer was incidental 
or conducive to the attainments of 
the objects of the company :—Heild : 
that the Tegistrar-General’s duties 











' being merely ministerial, he ought to 


have registered the transfcr, that it 
was no part of his duty to inquire 
whether the puree of the land 
was incidental to the attainments of 
the objects of the company :—Held: 
also that the Registrar-General had no 
** probable unds ” within the mean- 
ing of s. 107 of the Real Property Act 
for refusing to r the transfer 
& that he was, therefore, not entitled 
to his costs, but that he oo not, 
under that section be ordered to pay 
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he costs.—~ Re REGISTRAR-GENERAL 
1900), 21 N. 8 W. L. R. 22 ‘ 

V, 8 Ww. WwW. N. 57.—AUS. . u 
a—_—_ ——~.]— Ex e SaUND p 
1900), 21 N. Ss. W. L. R291 AUS. 

».— —.)— TRANSFER OF 
LAND AcT, 1890, Kx pp. Equity 
TRUSTEES, EXECUTORS & AGENCY C'o., 
cane SO OES, {1911) V. L. i. 


0. ——— ——.}-—MAHONY v,. Hosnen 
d. —— ——..}+— JOHNSON v. TEMPLE- 
TON, [1917] V. L. R. 339.—AUS., 


* 





e. ——.]— Re Tnomrson & 
WEBSTER (WELLINGTON County 


REGISTRAR) (1866), 25 U. C. H. 237.— 
oan )¢ ) 7 


f, —— ——.]— Re G——- (1891), 21 
O. Rn. 1093.—CA e 

. — Transfer not creculca 
by registered oumcr.J—R. vr. Rivers 
(1893), 1 Terr. L. lt. 464.—CAN, 

h. -—— Conreyance containing 
no covenanta.|)— The absence of the 
usual covenants for title In a cons 
veyance of land docs not, per se, 
justify a registrar of titles refusing to 
register such conveyance on the ground 
that appct. has not a good, safeholding, 
marketable title, as required by Land 
Registry Act, 8s. 15.—HRe DALGLEDSH 
(1910), 15 B. CG; QR. 217.—CAN. 

k. -—-— Unless land identifi- 
able.}~—The transfer of part. of a lot 
shown on @ registered plan is not au 
alteration of the plan, & its registration 
cannot pepe be refused, but if the 
deseription of the part. is such that It 
cannot, by it, be satisfactorily identi- 
fled, the registrar may require uw sur- 
vey & plan to be made to fix the 
boundanes.—Re Moose Jaw SRCURI- 
TIES, Lrp. (1912), 22 W. LL. RR. 463; 
3W.W. R.16; 8D. L. R.322.—CAN. 

1. ae J Re COLAND 
TrtLes AcT (Sask.), [1919] 1 W. W. RR. 
529.—CAN. 

m. Appeal from—- 
Where quantum of la disputed, | —~ 
Re GARDINER & NEITSON JDISTRICT 
REGISTRAR (1914), 27 W. L. KR. 536; 
6 W. W. FR. 407; 16 D. Le. Wt. 575; 
19 B. C. nt. 243.—CAN. 

n. Prima facie title.) — 
It is the duty of the registrar when an 
appet. for registration of an instru- 
ment in attempting to show a prind 
Jacie title produces evidence which {fs 
only sufficient to show the cexuniner 
that something more is wanted to 

revent its being defeated or avoided, 
0 refuse to register the instrument.— 
Re LAND Reararry Act & Snaw 
(1915), 32 W. Le R. 85; 9 W. WwW. RR. 
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676 5 24 dD. L. R. 129 5 22 B. GC. Rh. 
116.—CAN. 
0. Transferee claiming 


right to repudiate transfer.J—The fact 
that a transferee who has taken no 
steps to enforce his claim asserts that 
he has a right to repudiate the transfer, 
is not a justification within the amend- 
ment of 1916 to Land Titles Act, 8. 52, 
for refusing to register the transfer.---~ 
Re RONALL & SUMMERS (Alta.), [1917] 
3 WwW. Ww. lt. 626.—CAN. 
. ——.]—The registrar should 
refuse an application under Arrears 
of Taxes Act for a certificate of title 
to land the title to which is vested 
in the Crown.—2e LAND TITLER ACT, 
Re APPLICATION OF LAKESIDE NO. 338, 
RURAL MunNIcipaLiry (Sask.), [1918] 
1 Ww. W. ji. 46).—CAN. 
q. To question validity 
of asresament.j— Re AnD ‘TITLES ACT 
NDON SASKATCHEWAN INVESTMENT 
. Lrp.’s Case (Sask.), [1919} 2 
W. W. Rh. 33.—CAN. 


Yr. In register of inde- 
feasible feca.|—A_ registrar, who is a)so 
on cxaminer of titles, under Land 

try Act (R. B. C., 1911, c. 127), 
is justified in refusing to register in 
the register of indefeasible fees under 
rect. 14 of the Act the title of appct. 
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when there is registered a lis pendens 
in respect of an action which if it is 
successful will destroy aunt root of 
title —~EsqurmaLT & ANAIMO Ry. 
Co. v. GRANBY CONSOLIDATED MINING, 
SMELTING & POWER Co., LTp., [1920) 
A. C. 172, Pp: C.—- CAN. 

t. br nec ————.] — Re BULL (B. C.), 
sey 3W. W. RR. 2638; 7C. B. RR. 729. 

aa. —— Until rules complied 
with. }—Re FITZMAURICE WATATE, [1918] 
1 I. R. 509.—IR. 

bb. ——-.]-— Re Suiry, [1918] 
1 I. R. 508.—IR. 

oc, —— —— Necessity for probate.| 
—P., the registered proprietor of 
lund under Land Transfer Act, 1885, 
by his will devised it to his wife, & 
appointed her sole extrix. & died after 
the coming into operation of Adminix- 
tration Act, 1879. She applied to have 
a transmission to her as devisee, 
although she had not proved the will : 
--Hield; the registrar was justified 
in requiring probate to be obtained 
before registering.-—Re ANDREAS PETER - 
SEN (1890), 9 N.Z L. RR. 538.—N.Z. 

dd. Notice of adverse claim.) 
—Where a transfer is produced to the 
Registrar for registration, the mere 
fact that he has uotice of a right 
to the land adverse to that of appet. 
for registration is no ground for not. 
roceeding with the, registration.— 

¢ LAND TRANSFER ACT, 1885, Mr 7. 
BRTTLE (1895), 1! N. A lL. Qh, 129,-~- 

















ee. —— Conveyance under Public 
Works Act.}-—~Re TRANSFER TO PALMER 
(1903), 23 N. ZL. WR. 1013.—N.Z. 

ff. ---- .}—- Re ann 
TRANBFER Act, 1885 & Pure Works 
Act, 1903 (1905), 24N. 4. 1. 1. 3885,— 





eg. -——— -- -——. ]-- Siti, ATOCKLAND 
lharricr LAND ReGIsTRAR (1905), 24 
N, Ve I. M. 862,—N.Z. 

hh. ——- Whether to inquire into erisl- 
ence of beneficial interest—tpart from 
registered title.J—lee MASSEY & CTBSON 
(1890), 7 Man. l. R. 172.---CAN. 


kk. —— Jo grant application -- Ta 
bring land under Transfer of Land 
Act, 1890— Land already brought there- 
under.J—The registrar of titles has no 
power under 'Pransfer of Land Act, 
1890, to grant an application to bring 
land under the operation of the Act. 
where such land is already brought, 
thereunder.—RKe ALLEN (1896), 22 
Vv. L. KR. 21.—AUS. 


I. To tare rummona requiring 
morlgayee ~ To produce certificate of 
lifle,| -—- REGISTRAR-GENERAL (SouTH 
AUSTRALIA) 6. Wrieie (1917), 23 
C. 1. RR. 73.--AUS, 


mm. Totake notice of previously 
registered  inatruments.J|—- Re  LAnbp 
Tires AcT, KOE & CANADTAN Pacteto 
nes Co. (1899), t Terr, L. hk. 227.-— 








nn. -——~ Whether any righta or duties 
—Until production of duplicate cert ificate 
Of title.J—Re AMERICAN-ABELL ENGINE 
& 'THRESTER Co. & NOBLE (1906), 6 
Terr. L. R. 359; 3 WL OL. Rh. 82t.-- 
CAN. 

00. ——- T'o canecl lease.) — Re 
TrckER & ARMOUR (N. W. T.) (1906), 4 
W. L. R. 394.—CAN. 





pp. . 
for an order directing a registrar 
to register a caveat fnst certain 
lands for which the patent from the 
Crown had not yet Issued :-—//eld ; 
the registrar was right io refusing to 
receive the caveut.--Zle INTERNA- 
TIONAL HARVESTER CO, OF AMERICA 
(1909), 9 W. L. Kt. 680.—CAN, 


aq. —— 1 he LAND TITLES 
Act coast) {1919) 1 W. W. OR. 400, 


rr. —— Whether ministerial or judl- 
cial.]—Re INTERNATIONAL HARVESTER 


To receive caveat.)--Petition | 
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Co. OF AMERICA (1909), 11 W. LL. RR. 
29; 2 Sask. L. Rh. 167.—CAN., 

tt. Inquiry as to identity of 

rlies.J—~Where a registrar of titles 
ssiling a certificate of title finds that 
he has, filed in his office, a copy of 
the writ of execution against a person 
of the same surname & whose Christian 
naine is designated by a mere initial, 
auch initial, however, corresponding 
With the initéal of tho Christian nano 
of the grantoe, which Christian namo 
is given in full in the certificate, & 
where both persons are described as 
of the same place, he should make 
inquiries as to whether they are the 
sane parties or not before letting the 
certificate issue without the endorse- 
ment of the execution. BoRBRIDUE ¢r, 
BORLAND (1915), dt We. ob. RL 800; 
24 ag NR. 147; & Sask, L. eae 190. 

aaa. ——— J—Tn approaching his 
duties under Land Sitles Act, #. 112, 
the rogistrar should direet. his miine, 
not merely to identity of name, but te 
identity of the individual person. ~- 
McRoBERTS of. LAND Tities HEGIS- 
TRAR (Alta.), [1923] 2 W. W. RR. 306; 
{tH23)} 2 DD. L&R, 829, -CAN. 

bbb. -——— Zo girte notice lo munici- 
pel tty ‘Of application lo register land 
elonging to soldier overseas.) --Re LANDY 
tne Act, Re ARREARS OF TAXES 
Act, [1918] 2 W. W. RR. o8t.—- CAN, 

coc. ~-— Vealeation for inevement tar 
—Tuy tranafers on sane day j—Whore 
w& person registers av transfer of Jand 
to him & on the same dato there 
is reristered a transfer of the samo 
lund from him to another the registrar 
should not. Ox oa value on the land 
on the Jirst transfer & leave the valua- 
tion on the second transfer at an 
increased amount on which an fnere- 
ment tax da ehargred.-— te PsGintita.- 
TION OF TRANSFER LAW TO GACAKOW- 
NkI, {1920} 2 W. W. 2. 2. CAN. 

ddd. -— Assignment wander Bank- 
ruptey Aet- Where executions recorded 
«~-Right to cerlificate that costs have been 
paid. |- -Re LAND VITLES ACT, SASKAT- 
CHEWAN GENERAL TRUAT CORPR, 
LYVp.’s Cast (Sask.), (1923) 3 WW. 2. 
628.--CAN. 

eee. —- - Suspension of tasue of rer. 
tifieate.)—- The distriet land rogistrar 
will be supported by the et. fn suapend- 
ing the issne of a certificate until a 
disputed question of tile can be tried, 
notwithstanding that no eaveat has 
heon lodged, if the result of the action 
night. be te endanger the assurance 
fund.— 2te NELSON BROTHERH (1886), 
SNA. da Ro 1D OS. CL). - NZ 

fff. Object of registration.) ~The ob- 
ject of Real Property Act. ix not to 
settle the title to a property between 
adverse Claimants, but to give a per- 
son in possession of property, & having 
a good legal or equitable right to the 
land,» wood title whieh he can transfer 
to a purchaser by the simple mode of 
conveyanee provided by the Act & 
without going inte the fitle, & which 
will entitle him to dispossess any 
person who might. come inte possession 
of the Jand.-- SHERIDAN 7. GILLLEK 
(1887), 218. ALL. i. 7. 

ggg. Statutory declaration as to pay 
ment of testator’s dehta- Necessity for.] 
— The Office of Titles, upon an applica- 
tion to register a transfer of land under 
Trausfer of Lund Statute (No, 301), 
from a sole extrix. to herself as deviser, 
is not entitied to require o statutory 
declaration other than evidence that. 
testutor’s debts have been paid or 

rovided for.— te 'TRANHKFER OF LAND 
TATUTH, Jr p. WIskWOULD (1890), 16 
V.“L. lt. 149.— AUS. 

hhh. Neecsaity for pleading special 
damaye—Action for maliciously apply- 
ing to bring land under Iteal F 1] 
Act.j}—In an auction for maticiously 
applying without reasonable canso to 
bring land under Real Property Act, 
actual damage sustained must be 
alleged in the declaration.—-LACHAUME 
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Sect. 6.—Transfer by registration of title: Sub-sect. 


5 


Sun-sEcr. 5.—EFFECT OF REGISTRATION. 
See Land Registration Act, 1925 (c. 21), ss. 4- 


title valid for all 
OBERTSON (1905), 50 


12, 69, 70. 

903. Whether possessor 
purposes.|—-MARSHIALL 17. 
Sol. Jo. 78. 


904. Mortgage—Order for foreclosure absolute 
—Whether transfer for valuable consideration— 
Giving priority.|; — Re Dr LEEUW, JAKENS v. 


ante. 


escheat. 


ReEAL Prorerty AND CHATTELS REAL. 


CENTRAL ADVANCE & DiscouNT CORPN., No. 894, 


905. As against claim by Crown—By way of 
escheat or forfeiture—First registration with abso- 
lute title.|—The first registration of any person 
as proprietor of freehold land with an absolute 
title has, by virtue of Land Transfer Act, 1875 
(c. 87), s. 7, the effect of barring any claim to the 
land already accrued to the Crown by way of 


Land Transfer Act, 1875 (c. 87), s. 105, merely 





v. BRovGHTON (1903), 3S. R. N.S. W. 
475 ; 20 N. S. Ww. W. N. 161.—AUS. 

k. Eertent of application.) — Every 
application to bring land under the 
quovisions of Real Property Act must 
98 confined to one block, or to a 
contiguous track, of Jand.—H,r »p. 
BURNELL (1864), 3 N. 8. W. S.C. —t. 
(J..) 148.—-AUS. 

lh. Land in excess of Crown grant — 
Necessity for excess to be in occupation 
of applicant.J—On an application to 
bring land under Transfer of Land 
Act, where the land sought to he 
brought under the Act is in excess of 
the land shown by the Crown grant: 
—Semble: it is essential under sect. 
28 that the excess should be in the 
occupation of appct. — NATIONAL 
TRUSTEES, ETC. Co. v. HASSETT, [1907] 
V.L. Rt. 404.—AUS. 

m. Proof of title—Effect of registry 
before proof.j}—A conveyance of Jand, 
appearing by the certificate indorsed 
to have becn registered before it was 
proved by the subseribing witness, 
docs not oporate as ua registered decd 
by relation from the time of the proof. 
—Dow d. Bair ve. Rrpwour (1857), 
3 All. 502.—CAN. 

n. Whether — rcinvestigation 
allowed —If error proved to exist.J}— 
jan ee (1872), 4 Ch. Ch. 71.— 


o. ~—— What evidence court re- 
quires.|—Petitioner found cntitled as 
one of two tenants In common, sought 


ee enn, 


to obtain a certificate as sole owncr, 
producing a conveyance’ from his 
co-tenant. The ct. required evidence, 
ete., to be supplied showing that 
grantor had been informed that the 
ct. was prepared to issue a certificate 
to petitioner & the grantor as tenants 
in conmon: & had also been informed 
as to the value of the land.—le 
an (1872), 4 Ch. Ch. 80,— 
; Necessity for production of 
power of attorney from patentec.\—lhe 
STREET (1823-1900), 3 Ont. Dig. 5793. 





—C e 
~—— When abstract dispensed 
with.}—Where in a petition under 
wleting Titles Act it was shown that 
the registrations on the whole lot of 
which the land in question formed a 
part, numbered over 560, & that it 
would take six months & cost $100 
to prepare an abstract :—IHeld: the 
ubstract might be dispensed with, if 
the Jand surveyor’s affidavit were filed, 
proving that he had examined all the 
registrations on the lot, & that only 
certain specified numbers affected the 
land in  question.—Re MORSE (2) 

(1875), 8 P. R. 477.— CAN. 


r. Registrar’s abstracts. }—Regis- 
trar’s abstracts must be continued to 
the date of the certificate of title.—ZJie 
CUMMINGS (1875), 8 P. Rt. 473.—CAN. 


t. Substitution of petitioners— 
Lund conveyed after registration of cer- 
tificate of filing of petition. }—Persons 
to whom land has been conveyed after 
the registration of the certificate of 
the filing of the petition, & pending 
the investigation of the title, must. be 
substituted as E. titioners.—Fte Cum- 
MINGS (1875), 8 BP. HR. 473.—CAN. 


a. Neecssity for certainty.}—Re 











LAND TITLES Act & LILLis (1899), 4 
Torr. L. 1. 300.—OAN. 


b. Application by tar sale 
purchaser—Necessity for proof of vali- 
dity of sale.}—Where a conveyance is 
made by the Public Trustee of land 
sold for non-payment of rates, under 
the powers contained in Rating Act, 
1882, the purchaser has an unimpeach- 
able parliamentary title to the land, 
& may bring it) under Land Transfer 
Act. without being required to supply 
evidence as to the validity of the sale. 
-—-fte POND (1886), 5 N. ZG Ta. Re 254 
(S. C.).—_N.Z. 

c. Delay in registering-—Whether deed 
avoided. |—CARROLL v. BURGESS (1877), 
40 ULC. R. 3881.—CAN, 

d. Application of 31 Viet. c. 40, 
8s. 58 (O.).J—The above sect. as to the 
registering of a deed given upon a sale 
for taxes, applies as well between 
several purchasers at successive sales 
for taxes, as between uw purchaser 
thereat & the vendeo of the owner. 
-— ASHTON v. INNIS (1878), 26 Gr. 42. 


e. Proof of execution of instrument 
Jor repistration—Certificate of justice.) 
— BURCHELL v. BIGkLow (1904), 40 
N.S. Jt. 493.—CAN. 

Onis on applicant.}—le 
FRENCH (1913), 23 W. L. &. 9403 11 
D. L. RK. 379 . 4 Ww. Ww. Tt. 461.—CAN, 

. Notice of applications to persons 
interested—Necessity for. |—Re SEABORN 
& HANSBERGER (1908), 8 W. L. R. 71. 


— 





| eee 


h. —— Discretion of registrar. -—Re 
LAND TITLES Act, [1918] 3 W. W. BR. 
143.—CAN. 

aa. Time forjanplication— Under Ar- 
rears of Tares Act—Ry tax sale pur- 
chaser.j\—Re LAND TITLes Act (Sask.), 
[1918] 3 WwW. Ww. di: : 43.—CAN. 

bb. -—— -—— - -J—Jte Lann 
TITLES ACT, LEEKS’ CASE (Sask.), [1919] 
1 W. W. KR. 401.—CAN, 

cc. Description of transferee — Wife 
described by husband’s name. |j—Re LANnn 
‘ITLES AcT, WEIGHTMAN'S CARE 
(Sask.), [1919] 1 W. W. ht. 44.—CAN, 

dd. Form of—Necessity for atatutory 
form.\—A transfer of land must be in 
the statutory form.—?e LAND TITLKS 
ACT, ANCEY’S CASE (Sask.), [1922] 3 
W.W. RR. 506.—CAN. 

ee. ———~ .}— Although under 
Land Transfer Act, 1885, s. 42, the 
registrar may accept a form not 
thee & not supplied by the office, 
. that section may perhaps authorise 
a® departure from mere form, it does 
not authorise a departure from the 
express requirements of sect. 76.— 
PARAONE 1. MATTHEWS (1888), 6 
N. Z. L. RN. 744.—N.Z. 


ff. Memorial of registration—Ates- 
tation of.}—-The memorial of registra- 
tion of a deed was witnessed by the 
witnesses whu had attested the execu- 
tion of the deed, but did not contain 
in its body their names or additions: 
—Held: the istration was void.— 
Re JENNINGS (1857), 8 I. Ch. KR. 421. 
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gf. General rule.}—The registration 
of the transfer of land is a judicial act 


by virtue of which the full ownership 
passes from the transferor to the trans- 
feree.—CLAYTON v. METROPOLITAN & 
SUBURBAN Ry. Co. (1893), 10 S. C. 291; 
3 Cc. A i Rr. 405.—-S8, AF. 

hh. Indefeasible title — Construction 
of statute.|}—The provisions of Real 
Property Act, 26 Vict. No. 9, giving an 
indefeasible title, are not to be con- 
strued as if meaning that by registra- 
tion alone, under the Act a duly 
registered proprietor is enabled to get 
rid of equities residing in himself in 
relation to such property.—SEMPILL 
v. JARVIS (1867), 6 N.S. W. S.C. R. 
(Kq.) 68.—AUS. 

kk. Conversion into indefeasible title 
— After registration as owner for seven 
years.}—Under B. CU. Land Registry 
Ordinance, 1870, s. 47, appct. himself 
must have been the registered owner 
for seven years, in order to obtain 
a certificate of indefeasible title.—Tte 
TRIMBLE, J?e LAND REGISTRY ACT 
(1885), 1 B.C. R. pt. 2, 321.—CAN. 

uu. —— ——.J—lte TURNER (1892), 
2 B. C; Rr. 244,—- CAN. 


mm. Title passed by transfer of 
—Same estate as held by transferor.}—- 
The transferee of the holder of a certi- 
ficate of indefeasible title is entitled 
to be registered as the owner of an 
indefeasible title under Land Registry 
Act, s. 45.—He SnHOTBOLT (1888), 1 
B. C. ht. pt. 2, 337.—CAN. 

nn. Impeachment of title — 
Admissibility of unregistered title.}— 
HOWARD v. MILLER, [1915] A. C. 318, 
P. C.—CAN. 

oo. —— Statutory power of owning 
company to hold land indisputable.}— 
CREELMAN V. HUDSON BAY INSURANCE 
Co., {1920} A. C. 194, P. C.—CAN. 

pp. —— Where transfer fraudulent 
—Horged signature of owner.J—If it 
turns out that the signature to, & com- 

Jetion of, an instrument was procured 

y fraud & forgery there is no enact- 
ment which will render the title of 
the transferee indefeasible although 
duly registered.—WatTSON v. OGILVIE, 
{1924} 1 D. L. RR. 8153; [1924] 1 
W. W. Rt. 837; 18 Sask. L. R. 69.— 
CAN 


aq. Whether conclusive of title—Derived 
under unregistered settlement to which 
registered document stated to be subject.) 
—SHAW v. Scotr (1872), 3 V. It. 178. 
—AUS. 

rr. Mistake or omissions in 
certificate—Land wrongly included. )}— 
MARSDEN v. MCALISTER (1887), 8 
Ss. h. N. Ss. W. 300.—AUS. 

tt. oe ee, Pee -]— WEAT AUS- 
TRALIAN FRESH Foon & Ick Co. »v. 
ley er eae (1904), 7 W. A. L. RR. 22. 


aaa. Omission uo easement 
lodged for registration.}—JAMES 
ba (1893), 62 L. J. P. GC. 5 


P cieha age ig derived pme fide = 
or vwalue from registered owner. 
Victorian “‘ Transfer of Land Statute ”’ 
rotects those who derive a tered 
itle bona fide & for value m a 
registered owner. Accordingly the 
need not investigate the title of each 
owner, for they are not affected by 
its infirmities. But they must ascer- 
tain at their own peril his existence & 




















v. 
I. 


Part III.—Transrer or LAND INTER VIVOS. 


preserves the right of the Crown to 

or forfeiture by reason of the death tthe cee: 
tered proprietor, or of anybody claiming through 
first registration.—Re 


» Subsequent to the 


identity, the authority of an 
to act for him, & the validity” ofthe 
deed under which they claim.—GisBs 


v. aa [1891] A. C. 248, P. C.— 


AU 

m. — On proof of frau€d—Actual or 
constructive.J—* Fraud ” in Transfer of 
Land <Act, 1890, s. 74, means moral 
turpitude, actual dishonest dealing, & 
does not include what is known us 
constructive fraud. — GREGORY ‘ 


n. -J—The title of 
a registered purchasor for valuc from 
a registered proprietor under Land 
Transfer Act can only be defeated by 
showing actual fraud on his part. 
Constructive fraud based upon a pre- 
feet Sn oF TRO sage of the law is 

clont.— KR. v. PRIce (1904), 4 
N. 4. L. Lt. 201.—-N.Z. ¢ = 


oe ——- « —.J— The fraud 
which must be proved in order to 
invalidate the title of a registored pur- 
chaser for value must be brought 
home to the persun whose title is 
impeached, or his agents. He 
cannot be affected by the fraud of 
persons through whom he claims un- 
ess knowledge of it is brought home 
to him or his agents.—ASSETSs Co., 
LTD. v. MERE ROI! (CONSOLIDATED 
oe (1905), 92 L. T. 397, P. C. 














oe. ] The cardinal 
principle of Land Transfer Acts is 
that the register is everything, & 
that, except in cases of actual fraud 
on the part of the person dealing with 
the registered proprietor, such per- 
son, upon registration of the title 
under which he takes from tho regis- 
tered proprietor, has an_indefeasibic 
title against all the world.—FELs v. 
a Ae (1906), 26 N. Z. L. RR. 604. 


C atameataainoamel 


. a: —_--~ -) — WAIMUTA 
SAWMILLING Co., Lip. (LN LIQUIDA- 
TION) v. WAIONK ‘TIMBER Co., Lrv., 
11926] A. C. 10], P. C.—-N.Z. 

r. ——- -J}— Land Titles Act, 
8. 44, makes the certificate of title 
conclusive evidence of title, except 
in the case of fraud in which the owner 
has participated or colluded.—ACME 
Co. v. HUXLEY (1912), 20 W. L. lt. 
133; 1D. L. . 860; 1 W. W. R. 
G81; 4 Alta. L. lt. 63.—CAN. 
-}-—LOKRE Yew v. Porr 
SWETTENHAM KUBBER Co. (1913), 82 
L. J. P. C. 89.—MALAY STATES. 


a. J—~The presumption of 
ownership in favour of the registered 
owner of land is s0 strong that only 
the strongest proof of fraudulent or 
illegal acquisition of title can prevail 
to upset it.—CARRUTHERS v. CARRU- 
TSHERS (1913), S. RR. 147.—S8. AF. 


b.. Registration by Crown com- 
missioner—Waiver of right to cancel 











t.-—-—— 

















Crown grant.)—HOLLAND vt. lLtoss 
(1891), 19 S. C. R. 566.—CAN. 
6. Registration under tar saie 


urchase—Failure to object on notice 
uv registrar.|—TEMPLE v. NORTH VAN- 
COUVER MUNICIPALITY (1913), 18 
B. C. R. 540.—CAN. 


d. Conflict between register ct: 
duplicate certificate.|}—A certificate is 
conclusive evidence of the right of 
the proprietor to the estate shown by 
it only unless the contrary be proved 
by production of the ter.— 
LOUDON v. MORRISON (1895), 14 N. Z. 
L. R. 245.—N.Z. 

e. Mistake or omissions b 
registrar—Whether binding on bona fide 
purchaser for value without notice— 
Omission of covenant.)—BROWN  t. 
WELLINGTON & ManawatTu Ry. Co., 


J.—-VOL. XXXVIIT. 








of the regis- 


Ltp. (1898), 17 N. Z L. i. — 
N.Z. ( ) ne 


f. Unauthorised in- 
clusion of street on certificate.)—WEL- 
LINGTON Crry CORPN. v. STAPLES & Co. 
(1903), 23 N. Z. L. R. 532.—N.Z. 


He Against unregistered intercst 
—Purchaser with notice of interest. }—~ 
Whore the evidence of an allogod 
easement is not in writing, & no 
memorandum of it has been registered 
under Land Transfer Act, 1885, 8s. 76, 
the easement is not enforceably: against 
& purchaser from the registered pro- 
prietor of the land, even though such 

urchaser have notice.—STRANG 1, 

h. Priority.) — Registration is | only 
important in deciding priority between 
inconsistent conveyances cach of which 
would be effectual but for the othor; 
but gives no increased cficacy to 
conveyances impugned for fraud or 
imistake.—SUTHERLAND 0, PEEL (1864), 
1W. W.& A‘B. 18.—AUS. 

k. Application to both equitable 
& legal titles.|)—The priority givon by 
6 Geo. 4, No. 22, s. 1, to instruments 
registered under that act applies to 
oquitable as well as to legal titles :— 
Held: therefore the registration of an 
instrument conferring an equitable 
estate in land gave priority to the 
person entitled to that estate over a 
subsequent purchaser of tho legal 
estate for value without notico.— 
DARBYSHIRE v. DARBYBSHIRE (1905), 2 
C. L. Rh. 787.—AUS. 

1. Over earlier unregistcred deed.) 
—'The only rational construction Re- 
gistry Act can receive is, that a regis- 
tored deed conveying an estate, or 
creating a charge upon land, will avoid 
prior existing estates, or pie existing 
charges upon the same land, created 
by an unregistered deed.—CHANDOS Ut. 
BROWNLOw (1791), 2 Ridg. Parl. Rep. 
345, 414.—IR. 

aa. ——- ——.] —The priority of a 
registored over an unregistered decd 
can apply only to an instrument above 
suspicion.—U NDERWOOD v. COURTOWN 
(1804), 2 Sch. & Lef. 41, at p. 68.-—IR. 

bb. —--—— Necessity for bond fide 
cd: valuable consideration of registered 
dced.J— BULLEN vt. A’BECKETT (1863), 
11 W. ht. 955, P. C.—AUS. 

cc. Dok d, MAJonr 
aaa (1845), 2 U. C. lt. S11. -- 
Cc 
































dd. Intermediate 
transfer without consideration.\— Dok d. 
MATLOCK v. DISHER (1847), 4 U. C. lt. 
14.—CAN. 


er 


a — ee ~~ 


ee. -~-— Postponenent of 
sheriff's decd.)—Dor d. RUSSELL v. 
CAN (1818), 5 U. C. RR. $48.—~ 


Cee eaanenee eed 





ff. -]-— FERRARS v. 
McDONALD (1855), 5 Gr. 310.—CAN, 

gE: Postponement of 
lease.|\—DOWNS v. GORDON (1861), 10 
N. B. R. (5 All.) 174.—CAN. 

hh. —-—~ —— ——. ] —McCartny tv. 
ARBUCKLE (1879), 29 C. P. 529.—CAN. 

kk. ~—— ———.]-—CITY OF To- 
RONTO v. JARVIS (1895), 25 8. C. It 
237.——-CAN. 

Il. —— Unless fraud proved.\— 
Wicks v. BENNEIT (1921), 30 C. L. It. 
80.—AUS. 


a ee 




















mm. panied ———. }—The regist.ra- 

tion of a deed from a person having no 

title, or a franaulee tue plat ae 
over a de 

ae marine a good title —Dor d. 

SPAFFORD tv. BKEAKENRIDUE (1851), 

] CG. Pr, 492. = CAN. 
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SuaREZ (No. 2), [1924] 2 Ch. 19; 03 L. J. Ch. 
483; 130 L. 'T’. 800; 68 Sol. Jo. 419. 

Registered charges.}] — Scc MORTGAGE, 
XXXV., p. 269, Nos. 266, 267. 


saan ean temeeet da denemteiathdiemeemnearaeint nace en 


Vol. 





nn. -}—~To defeat a 
registered deed there must be actual 
notice or fraud.—lioss v. HUNTER 
(1881-82), 7 8. O. R. 389.—CAN. 

oo. ——,.]}—-K ELLY v. NEW 
BRUNSWICK Ly, Co. (1895), 33 N. B.R. 
310.—CAN. 














pp. -.} a SHAW Tv. 
BAILEY (1907), 6 W. L. R. 197; 17 

Man. L. t. 97.—CAN. 
fete oe eo Pee though 


qq. 
by tho law of Natal registration is 
necessary to the complete ownership 
of land, tho right of an unregistored 
purchaser will prevail over that of 
&® porson who by dolus malus procures 
a trausfer in tho rogister.—CrowLy . 
be ar (1899), G8 L. J. PC. Bi. 


rr, —-—— Irraudutent 
omission to register by conveyanrcr. |}—- 
MoViry vw. TRANOUTH, C. R. (1908) 
A. C. 1.—CAN 

tt. ——— Where notice of cearlicr 
decd.|—A. conveyed in feo to B. & 
died, & afterwards his heir conveyod 
the same land in feo to C., whose deed 
was registored before the doed to B.: 
--HIeld: C.’s deed, belnug first regtis- 
tered, secured him tho title, although 
ho had notice of the deed to 13.—-Dok d. 
PELL v. MIrcHieNER (1831), Dra. 484. 


—. 








nd 
. 





aaa. —-— -} — Under 
Registry Act, (O.), 31 Vic. c. 20, the 
effect of actual notice is not confined 
to a et. o Jequity, but is available in 
act. oflaw; & therefore a non-rogis- 
tered deud fs not defcated by a sub- 
sequent rogistered one, where before 
such registration the person olalning 
under it had actual notice of the prior 
conveyance.—-MILLAK v. Sain (18735), 
23.C. P. 47.—CAN, 

bbb. ---—  --———- - —-.] -In a et. of 
law the legal title to land must prevall, 
& the fact that a subsequent purchaser 
vider a registered deed had notice 
of the existence of a prior unregistered 
deed does not affect the tithe. —DPARKS 
v eh otian (1870), 1Y N. WB. 1 105. 


eevee ——— 


COO. —- = it =e} -ROKK OD. 
PETERKIN (1881-85), 15 8. CO. RR. O77. 


ddd. — - -~--- - .}—-BURCHELL 2, 
Sarit (1904), 40 N.S. Jt. 499.—-CAN. 

eee. ~-- — ~-— ~-—-.]—A purchaser 
without notice of a prior unregistored 
instrument affecting the Jands will take 
title free from tho unregistered instru- 
nent, although he received notico 
thereof between the dute on which ho 
completed the purchase & tho date on 
which be registered the conveyance 
to himself under Kegistry Act (O.), 
1910.—-PREBLES ». Hiystor (1014), 
40 0. L. PR. 512: 19. LR. 6545 5 
UO. W. N. 8206.—CAN. 

fff. —--- - sy) -~ A rsan 
having notice of a prior unregiatered 
deed, cannot avail hilmself of the 
registry of a subsequent decd, to dofeat 
the priority of the other; for it would 
be a fraud to take a conveyance, to 
defeat a prior deed of which there was 
notice. —~KYRE wv. DOLPHIN (1813), 2 

See: ~ ~—~— Subsequent nur- 
heer without notice.)\—He MDONAGHS 
ExsTaATH, BANK OF IRELAND PrErtrt- 


bhh. ~~~ -—-——-.}—The right 
given by an agreement on the part of 
a riparian owner to permit a person 
above to foul a stream is an easement, 
& where the land is under Land Trans- 
fer Act such an agreement not rept: 
ind & 





te ene 





.tercd as a transfer will not b 


subscquent registered proprietor even 
ccc 
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Sect. 6.—Transfer by registration 
of title: Sub-sect. 5.] 


if he took with notice.—MACKENZIK 
v. WAIMUMU QUEEN GOLD DREDGING 
te Lrp. (1901), 21 N. 2% Le. Nh. 


b. Constructive 
notive.J—Such circumstances as are 
sufficiont notice to put a party upon 
inquiry, will not prevail over a regis- 
tered title. —-SODEN v. STEVENS (1850), 
1 Gr. 3846.—CAN. 

6. j|— Con- 
structive notice is insufficient in any 
case to postpone a registered con- 
veyancoe executed bond fide.—FERRABS 
® McDonaLp (1855), 5 Gr 310.—— 

ad. ———~- —---—- ——-—~ —-—.. }— Moon 0. 
BANK OF BRITISH NORTH AMERICA 

. -—— ~——-.} — Con- 
structive notice Is insufficient to tak 
away the priority conferred by Registry 
Act upon a registered deed over a 
prior unregistered dced. The cffect 
of the statuto is that, upes the registra- 
tion of tho lator deed, the prior un- 
registered one is, so far as the registered 
dved {is concerned, tpso facto avoided, 
& as if it had never oxisted.— KURNS 




















ee 








f. ae ee ee ——-,]—Re Me- 
KINLEY & MvuCuLLouvUu (1920), 46 
® L. R. 635; 51 iD. L. RR. 659; 17 
O. W. N. 265.~—CAN. 


g.-——- ———- ———— ——..] — RUSSELL 
”., CASHELL (1867), cited in Madden on 
h. — —-——.}—The 
** actual personel knowledge ”’ required 
by Deeds Registration Act, 1868, 
8. 54, to defcat the priority given by 
5. 50 must be the knowledge of the 
erson himeclf, & not of an agent.— 
ba Tia v. RATHBONE (1900), 20 N. Z. 
k, --—~ Kividence. of 
notice.J—'To postpone a registered 
title on the ground of notice of a decd 
having been previously exccuted 
though not registered, the evidence 
of notice must be quito satisfactory 
& distinct. —HOLLYwoov v. WATERS 
(1857), 6 Gr. 329.—CAN. 
1, Waiver by ac- 
ye gtiaks of holder of prior intcrest.}— 
ox v. WALKEK (1873), 20 Gr. 558.— 





emenmpe Si 


Cae ene 

















m. —--- Notice amount- 
ing to fraud-—-Nolice of lease.|—Noticc 
of the cxistence of an unregistered 
loase & of the fact that the lossee docs 
not concur in a sale by the registered 
proprietor, may not amount to fraud 
within Real Property Act, 1900, 
s. 43, 50 as to disentitlo the purchaser 
from relying upon his transfer regis- 
tered subsequent to notice.—-OERTEI. 
«. HORDERN ee 2 N.S. W. (Eq.) 
37 ’ 19 N. 8. e Ww. N. 65.— AUS. 


NOUNSEVELL v. RYAN & Sonn, [1910] 
S. A. L. R. 67.—AUS. 


teat ttn nw 8 ees omen oeemenenl cnnmnie een — 


o. | Ce 
LENNAN ?. MODONALD (1871), 18 Gr. 
602.—CAN. 


p. rah epee Napeeee ——.] ceo To 
postpone a deed which has acquired 

riority over an earlicr conveyance 

y registration, actual notiov, sufficient 
to make the conduct of the subsequent 
purchascr in taking & registering his 
conveyance fraudulent, is indispensable. 
—NEW BRUNSWICK Ry. Co. «. KELLY 
(1806), 26 8. Cc, ht. 841 .—CAN. 


q. —_—_— —. ]— Where 
&® conveyance of land by deed from 
W. to deft. was accepted by deft. 
with full knowledge of a prior con- 
veyance b . of the same land to 
pitf.:—Held: the conveyance to 
deft. was made in fraud of pltf., & 
doft. could not avail himself of priority 
of registration for his deed.—GouLDINa 





v. SLEZINGER (1911), 16 W. L. R. 666. 
—OAN. 


r— —— —«-———- ~——.] — The 
priority given to a registered deed for 
valuable consideration over a_ prior 


unregistered decd is not defcated even 
where there was actual knowledge of 
the prior unregistered deed amounting 
to fraud.—Bricas v. CARNELL, Mac. 
501.—-N.Z. Py 

t. —— By posscssion— 
Notice of lease.}—-Where the purchaser 
at the date of the purchase was not 
aware of the nature of tho lessee’s 
interest in the land, but he was aware 
that the lesscc was in possession of 
the land & was turning sheep there: 
—TJicld : the registration of the transfer 
was not bond 2 as against the lessce 
within Itegistration of Deeds Act, 
8. 11, & tho lease took priority.— 
MARSDEN v. CAMPBELL (1897), 18 
N. Ss. W. Ea. 33.—AUS. 








Vinsr NATIONAL INVESTMENT Co. ». 
591.—CAN. 


meer, a 








hats ~~ --——,] —]"AYKON 
v. Goon (1846), 3 Kerr, 272.—-CAN. 
bb —— + ——,)—Pors- 


session ig not such notice us, under 
Registry Act, 31 Vict. c. 20 (Q.), 
postpones a registered deed to the prior 
unregistered title of the party to such 
possession.—SnNERBONEAU vv. JEITS 
(1869), 15 Gr. 574.—CAN. 

oc. ——— ——— —~—— ———..] —GREY v. 

dd. ——— —-~ ——— Notice of 
equitable interest.|—CoOLEY v. SMITH 
(1877), 40 U. C. R. 643.—CAN. 





oe. — beara faa are ——— ——,] ——. The 
ossession of land under an unregis- 
ered decd or contract docs not avail 
to affect the priority given by Decds 
Registration Act, 1868, 8. 50, to a 
subsequent deed or contract duly 
registercd.—GLENNY v. JRATIBONE 
(1900), 20 N. Z. L. R. 1.—N.Z. 

ff. Priority of decd of 
devisee over decd of teatator.}—REID 
®. KEARNEY (1887), 8 N. S. W. Ka. 
37.—AUS. 

es. -————-  ——_ ~-—. ] — McDONALD 
v. oe (1879), 44 U. C. RR. 291. 


bh. - ~—— Necessity for evidence 
of registered title.)\—Under 35 Geo. 3, 
c. 5, in order to postpone a prior deed 
on account of non- tration, evidence 
must be given at the trial to show that 
the title was a registered one before 
the prior deed was givefi.—NEKSON 
v. ae (1848), 4 U. C. R. 271. 

kk. ———- —— Neglect of registrar to 
enter deed.j}—Jost v. McCuist (1893), 
25 N.S. R. 510.—CAN. 


H. = Priority of purchaser 
from original owner over tax sale pur- 
chaser.) — MCCONNELL ¥v. BEATTY, 
[1908] A. C. 82, P. C.—CAN. 


mm, —— sae (es -y of registra- 
tion — Filing of deed woth applica- 
tion.\—The filing of a deed with an 
application for a certificate of title 
under Real Property Act, as one of 
the evidences in support of the title, 
does not constitute a registration of 
the deed under The Registry Act, 




















R. S. M. 1902, c. 150, so as to give it 
priority over a prior tered 


conveyance.-—Re STANGER & MONDOR 
(1910), 20 Man. L. Rh. 280.—CAN. 


nn. From date of regis- 
tration.|—CRYMBLE v. ADAIR (1819), 
Beat. ] 2.— IR. 


00, Where registration 
sub-purchaser only. |—J Gor reece 
v. SONG (1819), 1 Hud. & B. 


—_ 
e 





ee 








anaeenane eed 





pp. Registration of assign- 
ment under i Ja.}—~—FuRY os SMITH 
(1822), 1 Hud. & B. 735.—IR. 


qq. —— —— Effect on intervening 


REAL PROPERTY AND CHATTELS REAL. 


judyments.] —- SPARROW _v. COOPER 

(1834), 1 JO. Ex. Ir. 72.—IR. : 
rr. ——— —— Priority of equity in 
registered grant.}~Under Irish Regis- 
tration Act, 6 Anne, c. 2, an equity 
{a red, will 


in a t which 
preval t the t even of 
& purchaser whom tho 


grantor subsequent] y 
sold part of the property comprised 
in the registered deed.— MILI. v. HILL 
(1851), 3 oH. L. Cas. 828; 10 EB. KR. 


Registration after action 
commenced but (before plea _7.. ~~~ 
—CARLISLE 0. WHALEY (1867), L. Rt. 
H. L. 391.—IR. 

aus - Where casement created 
before land registrable.}—Whoen a cer- 
lificate of title is granted to a mau 
reserving over other lands an_ ecase- 
ment whi ch was nted by deed before 
the land was brought under Land 
Transfer Act, the serviont tenement 
reinajns subject to the easoment, 
even if it has subsequently been 
brought under the Act, & tho certifi- 
cate of title therefore contains no 
meution of the cascment to which 
the land is subject.—ANDERSON vt. 
MAORL ItiLL BOROUGH COUNCIL (1885), 
3 N. “. L. Nn. 364 (S. C.).—N.Z. 

bbb. By priority of registration.) 
— Under Land Titles Act, ss. 73 
& 80, priority of registration gives 
priority of intercest.—GILBERT 1. 
JLLERION (1911), 16 W. L. R. 490; 
4 Sask. L, ry 56.—CAN. 

coc. ——— —— Prior deed bond fide 
Sor valuable consideration—Necessity 
for.}—ScHOLES ¥v. BLUNT (1917), 17 
ah W.136; 34N.S. W. W. N. 


ddd. -——_- --——_—- 1—--——- —--—-——. ] — 
NATIONAL BANK v. JOSEPH & HIND- 
MARSH SQUARE CONGREGATIONAL 
CHURCH INCORPORATED, [1918] S. A. 
L. Rh. 712.—AUS. 

ece. | Dok 
d. Bes v. GirntTy (1852), 9 U. C. ht. 
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—| 


fff. Whether morigayc 
to creditors sufficient consideration.)— 
A mtge. to creditors, to secure their 
debts, is a sufficient valuable con- 
sideration to give a registered con- 
veyance precedence over & conveyance 
previously executed, but registered 
subsequently.—FRaASER v. SUTUER- 
LAND (1851), 2 Gr. 442.—CAN. 

ERE. Transfer for value 
executed before but registered § after 
registration of exrecution.}—Re BOSQUET 
(1883), 17 8. A. L. RK. 173.—AUS. 
Gina ACTS, i & 1877 (1891), 




















——,} — 


L. J. 70.--AU 
kkk, —— -}— Lee RETAL- 
LACK & REAL PROPERTY ACT (1911), 
11S. hh. N.S. W. 332; 28 N.S. W. 
W.N. 79.—AUS. 


ee ne 








Hl. -] — BURNHAM 
v. DALY (1854), 11 U~. C. jt. 211.— 
CAN, 


mmm. ——- —— ——.]}—After a fi. 
against the registered owner of 
lands had been tered, a prior 
transferee of the whole estate regis- 
tered his transfer :—Held: a transfer 
gee to the transferee the right to 

ve the land registered in his name, 
but until it is tered it has no 
effect upon the land; & the execution 
creditor was therefore entitled to 

riority —Re HERBERT & GIBSON 
PT BBB), 6 Man. L. RK. 191.—CAN. 

non. —— -J—An execu- 
tion creditor does not occupy as 
favourable a position under the 
Registry Act as a purchaser for value 
without notice; & he may be defeated 
by a deed made before though is bak 
tered after the lo of the execution 
in the hands of the sheriff.—RUSSKLL 
v. RusSsELL (1881), 28 Gr. 419.— CAN. 


000. ——— ———- ——.. ]— Re SINCLAIR 
(Alta.) (1913), 23 W. L. R. 286.—CAN. 
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q Registration of mort- 

a omisncne 6 . ae cf on. 

U. GC. R.355.—0AN, 2 (1878) 4 

~— Wheth 

earlier deed before registration material 

—— v. ORP. 

Ln 40.0AN, ee 
If two deeds 


t. = -_}~ 
be executed bearing different dates 
that which is first registered even 
with notice of the other deed has 
riority both in law & equity, although 
t be posterior in date & execution.— 
nat ee v. CAHILL (1820), 2 Bli. 228. 








cmarioecmcemaice 








a > —.) — HAMILTON 
ya elee (1845), 7 I. Ea. R. 560.— 
b. Where aale_ after 
registration b erson claiming under 
subsequent decd —To urchaser for 
value notice.J—-Dor d. NELLIS 
v. MATLOCK (1831), 2 O. S. 521.—CAN. 
C. Earlier deed not 








registrable when subsequent deed reyis- 
tered. }—JONES v. COWDEN & FRASER 
(1874), 34 U. C. R. 345; affd., 36 
U. Cc. R, 495.—CAN. 

d. : Omission by regis- 
trar of earlier deed from abstract book.) 
—LAWRIE v. RATHBUN (1876), 38 
U. C. h. 255.—CAN. 


¢. Registration of sale 

by mortgagee of original owner—Before 

sale purchase.J|—SMITH v. MCLAND- 
RESS (1878), 26 Gr. 17.—CAN. 


f= Right to declaration 
of priority.J—The grantee in a subse- 

uent conveyance, registered before 
the registry of a previous conveyance 
from the same grantor, of which the 
granteco had no actual notice, could 
maintain an action to have the subse- 
quent conveyance declared entitled to 
priority over the previous conveyance, 
& the ct. had power so to order upon 
such terms as seemed just.—WEIR ¢. 
NIAGARA GRAPK Co. (1886), 11 O. R. 
700.—CAN. 




















ete 





g. Prior registration of 
assignment for benefit of creditors.) -— 
Notwithstanding Land Registry Act, 
1906, c. 23, 5. 74, an unregistered deed 
confers a good title upon the granteo 
as against a registered assignment for 
tho benefit of creditors of the grantor, 
if the grantec, or any one claiming 
under him, can subsequently effect 
registration.—-WESTFALL v. STEWART 
Dy (FRIFFITH (1907), 13 B.C. RR. 111.— 


Se aianaeatioensaned 


h. —— Prior registered 
casemcnts.]—1HDFE v. STARR (1910), 21 
oO. L. . 407; 16 0. W. RR. 473; 
O. W. N. 909.—CAN. 

k. —— Over unwritten equity. 
PETERKIN v. MCFARLANE (1881-1884), 
9 A. R. 429.—CAN. 

_—_ . ONTARIO 

(1885), 9 


subsequent 
notice. | — 
11 App. 


e -]—CoRE 
Loan & DEBENTURE CoO. 
O. Rh. 236.—CAN. 

m. Where 
registered purchaser with 


HITE v. NEAYLON (1886), 
Cas. 171, P. C.—AUS. 











n. Of tax sale certificate — 
Over certificate of original owner— 
Necessity for f regularity of 


proof o 

sale.J—A certificate of title issued on 
registration of a deed from the assessor 
of taxes issued to @ purchaser at a tax 
sale does not of itself oust the prior 
tered owner of the land described 
in the ister, but the holder must 
rove that all the statutory provisions 
ns authorise a sale for taxcs had been 
complied with.—JOHNSON v. KIRK 

(1900), 30 8S. C. R. 344.—CAN, 


o. Neceasity for registration—Trans- 
fer inoperative,until registered — Con- 
struction in ¢ to land only — 
Validity of unregistered lease.}—Trans- 
fer of Land Statute No. 301, s. 42 
provi cng that no instrument until 
registe shall be effect 


ual to pass 
any estate or interest in land 


the act, is to be read with reference 
tered 


to the land only, & an unregis 
ease is valid & bin as between 
the parties it. — MoRRIssy v 


CLEMENTS (1885), 11 V. L. R. 13.— 
AUS ( )» 13 


; ——.]— WEsT wv. Reap 
1913), 13 8. Ro N. SW. S752 40 
\ S. W. W.N. 204.—AUS, 

aa. —J—A pureh f 
land who has not taken featintor cram 
lege loci is not entitled to any real 
right in the land.—Dr Vi.umrs v. 
COHN, {1906) T, H. 12.—S8. AF. 


bb. -——— Of deed of bargain & 
sale.}—4 Will. 4, c. 1, 8. 47, which 
dispenses with enrolment or istra- 
tion of a deed of bargain & sale for 
the mere purpose of passing the land, 
applics to such deeds executed before 
as well as since the passing of that 
statute.—Dor d. Loucks +. FISHER 
(1846), 2 U. C. R. 470.—CAN, 

oo. Of assignment of reqgis- 
tered lease—Where registration of lease 
wnnecessary.}— DoE d. KINGSTON 
BUILDING SOCIETY tv. RAINSFORD 
(1852), 10 U. C. R. 236.—CAN. 


dd. - Of agreement affecting 
registered title.|\—-RUTLEDUK v. MCLEAN 
(1854), 12 U. C. R. 205.—CAN, 

ee. Lease for four years.|-—A 
lease of land for four ‘years, with a 
covenant to renew for four years more, 
was held not to require registration, 
actual possession having gone with the 
lease, & such a lease, though not 
registered was held valid, as rexpects 
the covenanted renewal as botween 
the lessee & the subsequent mtgees. 
of the lessor.— LATCH v. Briant (1869), 
16 Gr. 653.—CAN. 


ff. -}—A vendor docs not com- 
plete his title until his deed is 
registered, t.e., registration Is essential 
to the title.—DLatrp v. Patron (1884), 
7 O. Kt. 137.—CAN. 


gg. —— Of casement — Erpress or 
Ymplicd.J—ISRAEL v. LEITI (1890), 20 
QO. R. 361.—CAN. 


hh. Operation of registered instru- 
ment— Time of--Relution back——Opcra- 
tion of conveyance from delivery of 
dced.J—-A conveyance of land, regis- 
tered under Act 26 Geo. 3, ec. 3, 
conveys the estate, by relation, from 
the time of the delivery of the deed, 
unless in the meantime another con- 
veyance has obtained privrity.—Dok 
. Bripe@es v. QUINT (1828), N. B. 
Dig. 683.—CAN. 


) 











—e oe 








kk. — Operation of 
bargain d& sale from time of convey- 
ance.|--—-The registry of a deed of 
bargain & sale relates back to the time 
the conveyance was made.—Doxk d. 
SPAFFORD v. BROWN (1831), 3 O. S. 
92.—CAN. 


ll. Whether operating to give 
ossession without acts of possession. |— 
he mere fact of a party having a 
registered deed of land does not 
operate to give him possession of the 
land therein described, without show- 
ing acts of possession.— MADRAS BOARD 


eed 











v. RYAN (1864), N. B. Dig. 504.—— 
CAN. 
mm. Teight of purchaser to main- 


tain trespass before ia ARVIA &.° 


KEpUETT, ETC. (1848), 1 66.—CAN. 


nn. Notice by registration--Duty to 
search registcr—Inapplicable to vendor. } 
—The principle upon which Registry 
Act proceeds is, that a person acquiring 
land ought to = w urd ae 7 
any Eng registered agains e lan 
he is about to acquire, & that he is 
assumed to search the registry for that 
purpose; but this does not apply to 
one who is not acquiring, but parting 
with, an interest in land, & registration 
is not notice in such a case.—TRUST 
& LOAN Co. v. SHaW (1869), 16 Gr. 446. 
—OAN. 


oo. ———.] — Registration is notice 
of all instrumente registered before, 
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as well as since, registration was made 
notice.—VaNcK v. CUMMINGS (1867), 
13 Gr. 25.—OGAN. 

»——— Operation in equity only.} 
—eotatry Act, (O), 31 Vict? C. 30, 
does not make notice effectual at law, 
but confines the relief in equity to 
cases of actual notive—Bonny t. 
Fox (1869), 29 U. GC. R. 64.—CAN. 

aq. ———.}—COPK ¥. CRICHTON (1899), 
30 iy ht. 603.—CAN. 

rr. -/—There is a difference be- 
tween actual notice & the operation 
of the registry act; the former may 
bind the consclonce of tho parties, the 
latter binds their title, but not their 
conscience.—UNDERWOOD ¥, COUR- 
Dp. 66.—IR. 

tt. Whether equivalent to cnrolnent 
under Statute of Uses.)——Negistry of a 
deed is not equivalent to enrolment 
under Statute of Uses so as to transfer 
the posseasion.~—SHEY'’R LESHEE v. 
CHISHOLM (1853), 2 N. S. h. (James) 
52.—CA e 

aaa. Of plan of property — Whether 
description. concluaive.]—It {s not open 
to deft., who has accepted & registered 
a&® conveyance of land according to a 
rogistercd plan, to afterwards object, 
in an action respecting the title to the 
same land, to the validity of that plan. 
-- FOWLER tt. HENRY (1902-3), 10 
B. C. R. 212.—--CAN. 

bbb. -—-—- ———.]—Smrrio vr. SASKA- 
TOON CORPN. (1012), 21 W. L. FR. 868 ; 
u oe l.. it. 218 > 2 WwW. Ww. R. 756.--- 





coc. -——-— -—— Against purchaser with- 
out notice.J—A person who purchases 
lands without) knowlodge of strects 
laid out thereon by wa registored 


fan is ontitied to the protection of 
tegiatry Act, but where his conveyance 
excopts cortain strects shown upon a 
registered plan he is oatopped fron 
pie oe that the plan laying out such 
streets is invalid as encroaching upon 
a previously registered town plau.— 


PEAKK t. MITCHELL, MITCHELL 1%. 
PEAKE (1913), 24 0. W. KR. 2015 4 
O. W.N, 088; 10 DL. R. 146.— 
CAN. 


ddd. J’orqed transfer—light of subee- 
quent  tranafereea.}--Tho subsequent 
transferees claiming through the trans- 
fereo named in a forged tranafer are 
not bond side holders for valuable 
consideration & can stand in no better 
position than such transferec.-—SHIT- 
LER v. Fosuay & Scumtpt (1915), 3t 
Ww. L. ht. 181; 8 W. W. R. 85 aaa 
CAN. 


ece. What amounts to regiatration— 
Whether deeda lodged not entered on 
folios of existing certificates of title.|— 
GREAT WEST PERMANENT LOAN Co, 
v. FRIESEN, [1925] A. ©. 208. -- CAN. 


(ft. Fraudulent reqistration—ighta of 
registered owner until title displaced. ees 
ee GRKALLY (1902), 361. LL. T. 


ggg. On rights & liabilities undcr con- 
tract-—ltegiatration of trust property-~ 
Preservation of rights of ceatut que truat.| 
—A certificate of title docs not, as 
between Immediate parties to a con- 
tract, alter their rights against & 
Habilities to each other. There is 
nothing in Land Transfer Act which, 6% 
between the trustee & cestui que trust, 
puts an end to the trust; & the cestur 
que trust may always enforce his rights 
against the trustees, though the 
trustees may bave acquired a certificate 
of title—Paoro TOROTORO v, BUTTON 
(1875), 1 N. Z Jur. N. 8. 57.—N.Z. 


hhh. Registration wrongfully obtained 
—DProperty held in trust for persons 
enlitled.}—Persons who obtain a cer- 
tifirate of title to land, without any 

ht, under Land ‘Transfer Act or 
otherwise, are trustees for the persons 
entitled & can be compelled to trana- 
fer such land to them.—SoLicrror- 
GENERAL v. MERE TINE, SOLICITOR- 


ccc 2 
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Sect. 6.—Transfer by regeeranon of title: Sub-sects. 
6,7 & 8, A. & B.) 


SUB-SECT. 6.—REGISTERED DEALINGS WITH 
REGISTERED LAND. 


See, now, Land Registration Act, 1925 (c. 21), 
ss. 18-47, 68-68 ; Land Registration Rules, 1925. 

906. Whether actions of registrar ministerial or 
judicial—First registration.|—In 1901 C. was 
registered under the Land Transfer Acts as pro- 
prietor of a charge on certain property in London 
for £350. In 1903 her solr., T., produced to O. 
what purported to be a transfer of the charge, 
upon which £300 was then owing, from C. to O., 
together with an authority, also purporting to be 
signed by C., to pay the money to T. O. paid the 
£300 to T'., & took the transfer to the Land Registry 
& was registered as proprietor of the charge. The 
transfer & the authority were both forged. There 
was no negligence on the part of C., & O. was quite 
honest in the transaction & had acted with reason- 
able care. At the instance of C. the ct. ordered 
the register of charges to be rectified by removing 
the name of O. therefrom & restoring the name of 
C., & that was done. O. claimed to be entitled to 
indemnity under Land Transfer Act, 1897 (c. 65), 
s. 7 (4) :—Held: the act of the registrar in putting 
O. on the register was a mere ministerial act, & 
not a judicial act as on the registration of a person 
first registered as proprietor of land, & it conferred 
on him no estate or right which he had not before 
registration, & he could not show that he had a 
transfer from some one previously on the register, 
& in that sense relied on the register. He there- 
fore could not claim any beneficial interest in the 
charge, & had not suffered any loss by the rectifica- 


REAL PROPERTY AND CHATTELS REAL. 


tion, & was not entitled to any indemnity.—A.-G. 
v. ODELL, [1906] 2 Ch. 47; 75 L. J. Ch. 425; 94 
L. T. 659; 54 W. R. 566; 22 T. L. R. 466; 50 


Sol. Jo. 404, C. A. 


Annotations . Moel T 


:—Mentd van Ship Co. v. Kritiger 
(1906), 75 L. J. K. B. 878; Bank of England v. Cutler, 
{1908] 2 K. B. 208. 


907. ——— ‘Transfer— No additional estate or 
right conferred.|—A.-G. v. ODELL, No. 906, ante. 

Registered charges.}] — See MortaaGcr, Vol. 
XXXV., pp. 268-270, Nos. 265-269. 


SUB-SECT. 7.—UNREGISTERED DEALINGS WITH 
REGISTERED LAND. 
Sec, now, Land Registration Act, 1925 (c. 21), 
ss. 101-109; Land Registration Rules, 1925. 
908. Validity of dealings—Whether legal estate 
will pass—Mortgage by owner in fee.]—CAPITAL 
& CouNTIES Bank, Lrp. v. RHODES, No. 891, ante. 


SUB-SECT. 8.—RECTIFICATION AND INDEMNITY. 
A. Rectification. 
See, now, Land Registration Act, 1925 (c. 21), 
s. 82; Land Registration Rules, 1925. 
909. Where lease subject to charge determined 
by re-entry.|—PANTLIN v. Evans, [1911] W. N. 


910. Company as registered holder—Liquidation 
of company—Order to close register.]—An under- 
lease was granted to a co., which was then regis- 


A OOS PO A A EE SOP COT re AS rr DO TET nN PPP 


GENERAL v. RENATA HIRINI (1899), 17 
N. Z. L. it, 775.—N.Z. 

f. Lease prohibited by statute — 
Whether validated by reyistration.}— 
A lease se das by statute from a 
rogistere proprietor under Land 


Transfer Act is not validated as between | 88 transferee, 


the transfer to the purchaser, & the 
agent fraudulently uses the docu- 
ments for his own purposes so that the 
same comes into the hands of an inno- 
cent purchaser for value without 
notice of fraud, whose name is filed in 
& who becomes the 


& CONFEDERATION LIFE ASSOCN. (1893), 

Man. Ll. hk. 453.—CAN. 

q. Correction of name of 
certified owner.|-—- Where a certificate 
of title requires correction by reason 
of the name of the certificd owner 
being incorrectly spelled, or otherwise 








the lessor & the original lessee by regis- 
tration under that Act.—MoorR:K v. 
oe oan aia (1901), 20N.Z.L. R. 
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. Heatate tail.}—The registercd pro- 
rr etor of an cstate tail under Real 
-*roperty Acts can dispose of it by an 
instrument duly registered.—ALLISON 
t. PETTY (1899), 9 Q. L. J. 125.—AUS. 

h. JItight of purchaser of registered 
land—T'o require vendor register— 
All instruments through which title 
derived.}—1n case of a registored title 
a purchaser is in this country entitled 
to require the registration by his 
vendor of all the instruments through 
which his title is derived.—BRADY v. 
WALLS (1871), 17 Gr. 699.—CAN. 

k. Necessity A sh scal.J)—— Land Regis- 
She Act, hk. S. B. C., c. 127, 8. 5, 
which provides that ‘“‘ any charge or 
transfer of land registered under this 
Act, except in the case of bodies cor- 

orate, may be duly made under an 
nstrument without seal,” applies to 
land registry transactions & does not 
make binding a covenant outside of 
the Act to pay moneys.— DINSMORE . 
PHILIP (B. C.), [1918] 1 W. W. hi. 405. 
—CAN. 

1. Name of transferce left blank 
in transfer—Transfer d& duplicate cer- 
tificate of title entrusted to agent for 
reyistratiun — Whelher innocent pur- 
chaser acquiring documents gets good 
title.}—If a purchaser of land takes 
u transfer thereof with the name of 
the transferee left blank & delivers the 
same, together with the duplicate 
certificate of title, to an agent with 
instructions to effect registration of 


. land under the ord 


registcred owner & who receives no 
notice of the original purchaser’s claim 
for years, the original purchaser is 
estopped from denying the last pur- 
chaser’s title—MavucH v. NATIONAL 
SECURITIES, LTD. (Alta.), {1919] 2 
W.W. KR. 740.—CAN. 

m. Transfer or charyge—Necessity for 
recording if not absolute.}—A transfer 
of a charge under Land Titles Act, 
which is not absolute should not be 
recorded unless the terms of redemption 
are therein named or therein stated.— 
ite TORONTO CANADIAN BUILDING Co. 
NSE OAs D.L. R. 246; 51 0.1L. f. 
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n. Effect of Transfer of Land Act.) 
— Transfer of Land Statute has nothing 
to do with rights. It merely subjects 
an unregistered person to be defeated 
by a registered transfer; otherwise a 
sale of land under it is the same as of 

inary law.—KIcK- 
wae R. (1882), 8 V. R. (Eq.) 1, 250.— 


PART III. SECT. 6, SUB-SECT. 8.—A. 


o. Jurisdiction Commissioner—Mis- 
take in_ certificate.} — The Comr’s. 
powers in rectifying certificates are 
not Hmited to Corecr a. mistakes 
entirely due to his officers but extend 
to mistake induced by the act of 
appots. They are not limited to 
obvious blunders. He is a judicial 
officer, & has a wide jurisdiction over 
boundaries.—_NATIONAL TRUSTEES, ETC. 
Co. v. HASSETT, {1907) Vv. L. Rh. 404.— 


AUS. 
Pp. Registrar — Removal of in- 
cumbrance centered in error.}—Re MOORE 





incorrectly stated thereon, or where 
registration is required of a transfer 
in which the name of the certificated 
owner & the name of the transferor are 
not identical, the case is one to be dealt 
with in the first instance by the 
registrar; but either the registrar or 
a@ person dissatisfied with his decision 
may have the matter referred to a 
judge of the Supreme Ct. In such a 
case a district ct. Judge has no juris- 
diction at any stage.—Z?e ARNOLD & 
NATIONAL TRUST Co. (1913), 24 W. L. 
Rh. 889; 3 W. W. R. 183; 7D. L. BR. 
r. Where substantial ques- 
tion of title raised.}—The_ procedure 
by summons under Land Transfer 
Act, 1908, s. 303, calling upon the 
district land registrar to correct an 
error in the register under sect. 75 of 
that Act, was not intended to be 
invoked in cases in which grave & 
complicated questions of law & fact 
arise. Where the right of the person 
claiming the correction is not plain, 
ue has to be Dee ee th facta & 
Ww upon a e e appro- 
ee ee to. establish the error 
A an action.—MANAHI TE HIAKAI v. 
DISTRICT LAND REGISTRAR (1909), 
29 N. Z. L. RnR. 130.—N.Ze- 
; .J)—Re MACARTHY & 
Coizins (1901), 19 N. Z L. HR. 545.—- 








t~---- - -——— 


a. ——— Judge—On reference by regts- 
trar.}—Re SMITH (B08, SW. oe oy He 
1 Sask. L. R. 126.—C e 

b. —— —— Where title contested 
in action.}—Where a tered title 
is contested in an action, & no Spree 
tion is made for the stay such 
action, & no objection made on the 
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tered as proprietor of the premises with a possessory 
rwards a new co. took over the business 
but there was no agree- 
ment for a transfer of the underlease. The old 


title. 
& went into occupation, 


co. was subsequently dissolved, & later the new 
co. went into voluntary liquidation and the deben- 


ture holders’ receiver gave possession of the 
premises to the assignees of the lease. 
application of the assignees the ct. made an order 
to close the register of the title to the underlease. 
—TurrF (C. & C.), Lrp. v. LAND Registry REaISs- 


TRAR (1918), 34 T. L. R. 205. 


911. Registration of forged deeds.| 


Bonne that no security has been given 
no issue filed as provided by Land 
Registry Act, s. 92, then the ct. may 
make such order as may meet the 
justice of tho case, including an order 
rectifying the register.—MILLER  v. 
Howarp (1914), 30 W. L. R. 112; 
7 Ww. W, R. 627, P, C.—CAN. 

co. —— County court judge—Mis 

take.)}—Re LOCAL REGISTRATION OF 
TITLE (IRELAND) AcT, 1891 & O'NEILL, 
REGISTERED OWNER oF LAND, Fouio 
No. 2325, COUNTY CLARE (1915), 49 
I. L. T. 145.—IR. 
Fraud.jJ—Re Looau 
REGISTRATION OF TITLE (IRELAND) 
AcT, 1891 & BATEMAN (1915), 49 
I. L. T. 228.—IR. 

6. Summary proceeding—For 
fraud equitable title.|—~The ct. has 
no jurisdiction, under Land Transfer 
Act, 1870, s. 140, to make an order, 
on summons, for the cancellation of an 
instrument registered under the Act, 
on the ground that it has been obtained 
& registered in fraud of a person having 
an equitable title. The person injured 
must proceed by an equity suit in such 
@ case.—He BENJAMIN (1876), 2 N. Z. 
Jur. N. Ss, 165.—N.Z. 

ft. Misreprescntation — Certificate is- 
sued on.J—Where an appct. to bring 
land under Transfer of Land Statute 
obtained a certificate of title by incor- 
rectly representing that a person in 
possession was only a trespasser, the 
ct. ordered that such certificate should 
be delivered up to be cancelled.— 
Re TRANSFER OF LAND STATUTE, 
ae: Hiasy (1883), 9 V. L. R. 417.— 





d. —— 





. Mistake —In land registered — 
whether rectification to include land not 
previously included.) —- ROURKE _ ¥. 
SCHWEIKERT (1888), 9 N. 8S. W. Eq. 
152.— AUS. 

h. —— -—— Area of land.j— 
PLEASANCE v. ALLAN (188%), 15 V.L. R 
601.—AUS. 

k. —— -——_— ———-. MCMASTER ¥, 
Puirps (1855), 5 Gr. 253.— CAN. 

l.-—-— «+—WILLIAMS 0. 
GISBORNE DISTRICT LAND REGISTRAR 
(1907), 26 N. Z. L. R. 1081.—N.Z. 

mm. —-— ——.]}—_ WELLINGTON 
Districr LAND REGISTRAR v. SNOW 
(1909), 29 N. Ze L. Rh. 865.—N.Z. 

n. —— Identity of land.j— 
PERRY v. VISE (1919), 45 O. L. R. 117 5 
15 O. W.N. 381; 47 D. lL. hR. 718.— 


0. Erroneous certificate issued 
but not registered—No subsequent dealing 
with land.j}—~Where an erroneous ccr- 
tificate had been issued but not regis- 
tered, & no deed or incumbrance since 
made affecting the land, a motion on 
petition that a proper certificate issuc 
was granted ez parte.—BRADLEY vt. 
aN faa (1867), 2 Ch. Ch. 274.— 

















p. Homestead entry receipt 
issued in error.J—Where a homestead 
entry receipt for Dominion lands has 
been issued through error & improvi- 
dence, the ct. may order the entry 
noseipt to be delivered up to be can- 
cell as, outatanding, it might Con- 
stitute a cloud upon the title.—R. v. 





On the 
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LEEUW, JAKENS v. CENTRAL ADVANCE & DISCOUNT 
Corpn., No. 894, ante. 

After foreclosure decree—-Form of order.]—See 
Morraacer, Vol. XXXV., p. 573, Nos. 3044, 8045. 


B. Indemnity. 
See, now, Land Registration Act, 1925 (c. 21), 
ss. 83-85; Land Registration Rules, 1925. 
912. Right to indemnity—Forged transaction— 
Innocent party causing or contributing to loss.]— 
A.-G. v. ODELL, No. 906, ante. 


913, ——_- ——- No loss suffered by consequent 


Re NDE 


BECHER (1895), 4 Exch. C. R. — 
a 5) R. 412 








qa. Without proof of fraud.j— 
A certificate of title issued through an 
error on the part of a district registrar 
may be ordered to be cancelled pur: 
suant to Real Property Act, R. S. M., 
c. 133, ss. 126 & 127, notwithstanding 
the proviso in sect. 128 of the Act & 
that there was no fraud on the part of 
the holder of the _ certificate.—Re 
EUTENAN (1899), 12 Man. L. R. 612, 





r. Omission — Of morlgage— 
Memorial of mortgage indorsed on 
du plicate—Rectification or indemnity.— 
Re LAND ‘TITLes AcT, BRritisn 
WESTERN SECURITIES, LTD., PETITION, 
11920) 2 W. W. Ri. 386.-- CAN, 

t. -~ —— Of reservation.|—TaAl- 
TAPU GOLD ESTATES, LTD. +, PROUSEK, 
[1916] N. Z L. RR. 825.—N.Z. 

a. —-— Wrong person registered as 
ouner.)—AUCKLAND Districr LAND 
REVISTRAR v. KAURI TIMBER Co. 
(1902), 22 N. ZL. lh. Nn. 260.——N.Z. 

b. Iraud—Aasignment in fraud of 
creditors.) —PRINGLE 0. OLSITINETSKY 
1908), Li QO. L. It. 38 3 11 vO. Ww. hk. 

71.---CAN. 





aa. —---.]—CLOUTIER vv. LOIRBELLE 
(1915), 33 W. L. R. 11; 9 W. W. RR. 
684; 8 Sask. L. ht. 249.—CAN., 


bb. -—— Jtegistration with know- 
ledge of unregistered rights.)}—YEw v. 
PORT SWETTENHAM RUBBER Co., LID., 
{1913} A. C. 491, bP. C.—MALAY 
STATES. 

co. Right of purchaser without 
notice.J—~HOLLARD v. OLLIVIER (1881), 
IN. ZL. RR. 197 (S. C.).—N.Z 

dd. Where other relief available.|— 
REDITTE v7. PELLETIER (Sask.) (1910), 
16 W. L, lt. 42.—CAN. 

ee. Application for—Partirs—Inter- 
mediate transferees.|—BLAIR v. SMITH 
(1883), 1 Man. L. R. 5.—-CAN. 

ff. —— —— Adjoining ouner of aub- 
divided land.|}—Re ONTARIO SILVER Co. 
& BARTLE (1901), 21 C. L. T. 312; 1 
O. L. ht. 140.-- CAN. 


PART III. SECT. 6, SUB-SECT. 8.—B. 


gg. Right to indemnity— Fraud — 
Personatvon of owner—-Registration of 
innocent purchaser as ouner.)—When a 
person fraudulently personates the 
owner of land, brings such land under 
Real Property Act, & has the name of a 
person to whorn he has sold, registered 
as the proprictor, any action for 
damages must be brought against such 
first mentioned person, though he has 
never been the proprietor; & an action 
will not He against the Registrar of 
Titles under sect. 118 of that Act.— 
FOTHERINGHAM v. ARCHER (1868), 
5 Ww. WwW. & A’B. 05.—AUS. 

hh. Transfer indured by 

-~Whether plaintiff *“‘awrongfully de- 
prived.”|—FAWKES &. -G. FOR 
ONTARIO (1903), 23 C. L. T. 328; 
O. L. Rr. 490; 2 0. W. R. 149.—CAN. 

kk. ——— —— ——,}-—CANA- 
DIAN MORTGAGE INVESTMENT Co. v. 
TrEL (No. 1) (Alta.), [1923] 1 D. L. R. 
569; [1923] 1 W. . R. 103; affd., 
1923) 2 W. W. HR. 186.—CAN, 














rectification.|—A.-G. v. ODELr, No. 906, ante. 


N. -—--—— ‘* Omission, mistuke or mia- 
feasance” of registrar — Failure to 
register caveal—Loan by innocent mort- 
gageer.J-~QUEENSLAND TRUSTERS, LTD. 
TITLES (1803), 5 


mm. — Certificate of title ta- 
sucd uithout writ of execution indorard 
—Constructive knowledge of registrar. | 
—SIKVELL v. HAULTAIN (1911), 18 
W..R. 388; 4 Sask. L. R. 142.—-OAN. 

nn. —— Registration of tax 
sale tranafer—Refore confirmation of 
sale.J---NICHOLSON vt. DREW (1912), 
21 W. L. R. 189; 2 W. W. R. 205; 
5 Sask. L. R. 107.-—-CAN. 

00. ~—— ——-~ JPefuaal to register.) 
—Under Land Titles Act, R. S. A., 
1922, ¢. 133, no right of action to 
recover from the assurance fund is 
siven for loss to a tax sale purchaser 
caused by the wrongful refusal of the 
registrar to register a tax sale transfer 
to him.—TrEL wv. Foraes (Alta.), 
[1924] 3 D. L. R. 6703 (192412 We. Ww. 
R. 996; 20 Alta. L. R. 559.—CAN. 


_ Pp. me Whether mtadcacrip- 
tion of land aufficient—Certificate of 
registration affecting title  only.J— 
BURDEN »*, REGISTRAR OF LAND 
TITLES FOR NORTH ALBERTA LAnn 
REGISTRATION DraTRior (10913), 25 
WwW. lL. Rh. ABU: 5 WwW. Ww. it. 122: 13 
D.L. NR. 813 ; 6 Alta. L. TR. 255.-~ CAN 

qq. --  -~- -,J--- LER Mona 
Kow & Cyrrnam «a. HKRGISTRAT- 
GENERAL OF ‘TiTLEd (1923), 32 B.C. R. 
148. —CAN, 


v MRGISTRAR OF 
Q. L. J. 46.—AUS. 














eR a 


rr. ~~ OW Iere certifi- 
cate of iitle dasued in Viet af Crown 
rant.j-—Tho assurance fund under 


and Transfer Act. is not) Hable to a 
ourchaser of land under that Act who 
-4 inisled by the statement of the area 
of the land contained in the certificate 
of title, where the certificate Is one 
jssuod in Neu of a Crown grant, & tho 
District Land Registrar in issuing it 
has followed the authority or warrant 
of the Governor, certified aa correct 
by the Surveyor-General.—-h. 1. REGIB- 
TRAR-GENERAL OF LAND (1905), 24 
N. Z. lL. It. 946.—-N.Z. 

tt. ———- Delay in registration 
causing loss of priority.j—tke LOCAL 
REGISTRATION OF TITLE (IRELAND) 
Act, 1891 & SeRaDpGk, PROVINCIAL 
BANK Of IRELAND, Lip. v. INSURANCK 
FUND TRUSTEES, (1926) I. R. 160.—IR. 


aaa. How far essential.}— 
_and Tranafer Act, 1870, 8.133, doos not 
contro] sects. 130 & 132 of that Act, 
c the assurance fund may be Hablo 
inder those sects., though there has 
been no omission, mistake, or tInis- 
‘vasance of the registrar or his officers. 
—Roto Pres v. Davy (1890), 9 
N. Z. L. Rh. 134.—-N.Z. 


bbb. - eae to search yeioed 
egiater—Omisasion 8) mortgage Ton 
ertificate of title.}—-WELLS & JOHNS 
1 KREGIBTRAR-GENERAL OF LANDA 
1909), 29 N. Z. L. R. 101.—N.Z. 




















occ. -}~—Non-registration 
ra beh babe J registration, where such is 
he fault of the registrar of deeds, founds 


an action for damages nst him.— 
Re CARTER, LEIBBRANDT & GEYER v. 
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REAL Property AND CHATTELS REAL. 


Part IV.—Extinguishment of Title. 


Sct. 1.—FORFEITURE. 


See, generally, Equity, Vol. XX., pp. 520, 521, 


Nos. 2462-2478. 

Bankruptcy opere ae as forfeiture.| — See 
BANERUPTCY, Vol. V., pp. 658 et se 24. 

Copyholds.|—See CopyHonps, Vol. XIII., pp. 
148-150, Nos. 1810-1949. 

Term of years.|—See LANDLORD & TENANT, 
Vol. XXXI., pp. 460-507, Nos. 6077-6541. 

Forfeiture tlauses in settlements & wills.|— 
See SETTLEMENTS ; WILLS. 

Evidence tending to Toone. to forfeiture.|—See 
DIscoveRy, Vol. XVIII., 52, 55, 165, 166, 
183, 184, Nos. 90-94, 125- 27, 1184-1201, 1850- 
1360 ; EVIDENCE, Vol. XXIT., p. 401, No. 4086. 

Assurance for charitable purp pies J—See CHARI 
Trips, Vol. VIII., pp. 265-267, Nos. 273-292. 

Limitation of action for forfelture.|—See Lim1- 


TATION OF ACTIONS, Vol. XXXII., pp. 449, 450, 
Nos. 1176-1180. 


Srct. 2.—ESCHEAT. 

See, now, Administration of Estates Act, 1925 
(c. 23), 88. ae (dq), 46 (1) (vi), &, generally, 
coe Vol. XVIII., pp. 7, 28-32, Nos. 47, 284- 

914. Escheat to Crown.|—-YONGE v. CONWEY 
1588), Sav. 7; 123 EB. R. 982. 
aca — Rela. Harper ». Charlesworth (1825), 3 L. J. 


915. “Right to conveyance.|— A. being 
seised in fee, ex parie paternd, conveys to trustees, 
in trust for himself, her heirs & assigns, to the 
intent that she should appoint, etc. & for no other 
use, intent or purpose whatsoever: A. dying with- 
out appointment & without heirs ex parte paternd : 
—Held: there being a terre-tenant, the Crown, 





claiming by escheat, had not a title by subpona 
to compel a conveyance from the trustee, the 
trust being absolutely determined.— BURGESS v. 
WHEATE, A.—G. v. WHEATH (1759), 1 Eden, 177; 
1 Wm. BI. 123; 28 E. R. 652. 
Any nontions :—Consd. Mi daieton Spicer (1780). 1 Bro. C. C. 
Williams he uedete (iT 8), 3 Ves. 752; Downe v. 
Mortis (1844), 3 Hare, 394; Po tce v. Haygarth a on 
14 Sim. 8; Onslow v. Wallis (1849), 1 Mac 
Apld. Davall v. New River Co. (1849) 3 De G. yt 394. 
Extd. Beale v. 7aponds (1853 )» 16 Beav. 406. Apld. 
Cox ¥. Parker ‘ag 36), 25 25 rie Gonsd, Barrow v. 
Wadkin Seeticg v. horols {1864 304), f 
New i ih 5 _ Delachor sia v. Delacherois rere 
New Rep. 501; en v. oe (1884), 2 
298. Barc »3 Ves. roe sf er 
furd ». Hunter 1708). 8 Term Rep. 13 Dolder v. Bank of 
(B68), 1 ahs 10 Ves. 352; Mackreth v. eynone 
Hes 1 Ves. 329; Cho}Jmondeley v. Clinton (1820), 2 
- 13 Gordon v. Gordon (1821), 3 Wie Pura 


angley 2, Sneyd ea) iL. J. Oo. 8. 
Lee 8 wy ae 2 tae - 843; Doe d. Shelle v. Rdlin 
582 Wythes v. Lee (1855), 3 Drew. 


asuli ar Gollestor v. Cavaly 

oath (1861), Moo. Ind. Ap Ly, ke Brookman v. Smith 

br; dev R. By Exch, 291; Gosman Peds 15 Ch. D. 

Van Hagan, Sperling ». Rochfort un aie 16 Ch. D. 

Re Bond, panes A.-G. (1900), 82 L. T. 612; Talbot 

= Eye [1917] 2 Ch. 363. Mentd. Haywood »v. Cope 
orw an a 140; Bradlaugh v. Clarke (1883), 8 

as. 


916. ——— Ettect of registration with absolute 
title—Land Transfer Act, 1875 (c. 87).]—The 
first registration of any person as proprietor of 
freehold land with an absolute title has, by virtue 
of above Act, sect. 7, the effect of barring any 
claim to the land already accrued to the Crown by 
way of escheat. 

Sect. 105 of above Act, 1875, merely preserves 
the right of the Crown to any escheat or forfeiture 
by reason of the death of the registered proprietor, 
or of anybody claiming through him, subsequent 
to the first registration.—Re Suarez (No. 2), 
[1924]2 Ch.19; 93 L. J. Ch. 483; 130 L. T. 800 ; 
68 Sol. Jo. 419. 

See, now, Land Registration Act, 1925 (c. 21). 


Vencata Narraina- 





DicKSON & BURNIES (1837), 2 Men. 
335.—S. AF. 
iat Action for indemnity—What must 


leaded—-Impossibility of recovery 
or + land rom fr tered owner.j—The 
statement of claim in an action to 


recover damages from Real Property 
Act Assurance Fund must show that 
the land has passed into the hands of a 
rear DrOPEiecr from whom pltf. 
annot recover it.—Cox v. BOURNE 
i836), 7Q. L. 3. 53.—AUS. 
—— Act complained of 
eonivary to statute.}—WILSON v. WINNI- 
PEG DISTRICT REGISTRAR (1898), 9 
Man. L. R. 215.——OAN. 


h. What must be shown — 
Loss or damage—Whether due to wrong- 
shoe exercise of ple by dics pide 

uthority.jJ— LTD. v. 
BYRNE Ws poa 38 ¥. L. a4 "05.— AUS, 


k. —— ——.}—Pltf. in an 
action to recover damages against the 
assurance fund must prove eas loss 
or damage.—BLACKWELL Davy 

REGISTRAR-GENERAL) (1889),” 8 N. % 
fk. 129. Sage 


lL a oe of ee to clear 
title diem b egistrar.}—A per- 











son a om the decision of 
the a ptiat or the 
registrar- general i entitled to have the 


costs o of cles “tung — he B paid out of ape 
BN. ne Ze] L. R . 24. NY ( 
. Measure o — — pet hee 
estate-—V alus a eee lacy nen 
possession.}—Where a hn entitled 


to land under a settlement in remainder 
subject to a preceding life estate is 
deprived of the land, & of the power to 
bring an action of ‘ejectment for the 
recovery of it, in rept ae pag of the 
registrar of titles, acting under Transfer 
of Land Act, having granted a certifi- 
cate of. Mule to another person, his 
damages are be measured by the 
value of the land at the time when his 
beneficial uetvey would have come into 
dato of th & not by its value at the 
ate of the ocertificate.—SrENOER v. 
ISTRAR OF TITLES (SECOND APPEAL) 
(og), 98 L. Tr. 288, P. C.—AUS. 


n. hether interest 
from time i vesting recoverable.)— 
Applt. had established his title to land, 
it was held the measure of da 
was the value of the land with 
LE thereon at the date when ne 
title fell into possession on the death 
of the previous tenant for life :—H 
applt. was not entitled to interest on the 
ue of the land & buildings from the 
date when his title fell into igre eat 
-——-SPENCER Uv. REGISTRAR TITLES 
BeSA ae (1910), 103 oT. T. 647, 


mum eee ee 


——— [oss 0 of land—Value 
art lost A to part remain- 


oe rt 
ta Shc REGISTRAR: GENERAL 
oF AND (1906), 26 N. Z. L. R. 12338.— 


i S Fiera right froud indemnity barred 


tation to secure Ae ae ENDER. 
eg 3). ia (1883), 1 N. tt. R. 303 





By contributory negligence. } 
— Vhore through the negligence of 
the registrar a second cert 
title was issucd, the first certificate 
being in force, if the party to whom 
the second certificate was issued was 
guilty of contributory negligence his 
certificate will be called in & can- 
celled, & he will have no clei on the 
assurance fund.—MILLER DAVY 
(REGISTRAR-GENERAL OF LAND) (1889), 
wees ZL. ee te R. 515.—N.Z. 
—.J— ey yas *s CLAIM 
t. Indemnity to jae ae fund — 
ren peeled = fed Fab idebari ]—~—Re 
STATUTE, Re 
Sauran (1 (1871), 2 v. R. (Law), 113.— 


PART IV. SECT. 2. 

a. Kscheat to Crown— Lands in 
Ontario.)—Lands in the Province of 
Ontario escheated to the Crown for 
defect of heirs belong to the Province 
& not to the Dominion.—A.-G. v. 


2 Sts 767: 5 3. C. R. 538; 
A 676; 26°Gr, 136; 3 Cart. 1.— 


Hogiliedt righie | oThe etd “omen © 
e wo ee :¥ 
in E uh law is not ‘s ae exe 
poh rae BL buts the seign 80 
ut cubeureae the ureratteal 
See which the Crown has as ulitmus 
Aaeres. The law of eeaheat in both 
senses is applicable to New Zealand.— 
VEALE v. BROWN (1868), 1 O. A. 152.— 


Part [V.—ExXtTINGuIsHMENT OF TITLE. 


Copyholds.|——-See Copynoips, Vol. XIII., pp. 
150-152, Nos. 1950-1973. 

Dissolution of corporation.|—See CoRPORA- 
TIONS, Vol. XIII., pp. 436, 487, Nos. 1599-1603. 

INegitimate persons.|—-See Basrarpy, Vol. III., 
pp. 374, 376, 377, Nos. 143-146, 167-170. 


Sect. 3.—MERGER. 
SuR-SECT. 1.—IN GENERAL. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 185 & Equity, Vol. XX., pp. 503-514, Nos. 
2329-2423. 

917. General rule—Union of two estates in same 
person, in same right.;—Ror d. Crow v. BAtp- 
WERE, No. 931, post. 

918. Depends upon intention.;—The cquitable 
rule that merger depends upon intention applies 
to the merger of estates as well as to the merger of 
charges.—CAPITAL & COUNTIES BANK, LTD. v. 
Rwoves, [1903] 1 Ch. 631; 72 J. J. Ch. 336 ; 88 
L. T. 255; 51 W. R. 470; 19 T. L. R. 2803 47 
aa i ipl Ne cee Fletcher, Readi Fletch 
“4 i i— e etcher, Reading ». etcher, 
OT 1 Ch. a ota. Lea v. Thursby, [1903] 2 Ch. 57; 

A.-G. v. Odell, (1906) 2 Ch. 47; Manks v. Whiteley 

{1912} 1 Ch. 735. Mentd. te De Lecuw, Jakens wv. Central 

Advance & Discount Corpn., [1922] 2 Ch. 540. 

919. Leasehold interest—With reversion in fee 
—Future leasehold interest.|—I¥ a lease for years 
be made to commence after the death of A. & the 
grantee of the inheritance afterward makes a 
lease for years to B. & then the lessec of the future 
interest: assigns to the grantee of the inheritance, 
the future interest is drowned in the inheritance.— 
SALMON v. SWANN (1621), Cro. Jac. 619; 79 


i. R. 529. 
-tnnotation -—Distd. Doe d. Rawlings v. Walker (1826), 5 
B.& C. U1. 


920. —-—.]—-L. being seised in fee, de- 
mised to B. for twenty-one yearsfrom June, 1814 ; 
B. demised to M. for twenty-one years from 
June, 1814, wanting twenty-one days; & then by 
deed poll granted to L. the indenture of lease to 
M., the premises thereby granted, & the rent 
reserved, to hold to L., his exors., ctc., for the 
term mentioned in the demise to M., L. by lease & 
release conveyed the premises, the reversion & 
reversions, rents issues, & profits, & all his interest, 
in fee to pltf. by way of mtge.; M., assigned his 
term to defts. by way of mtge., but defts. never 
entered :—Held : the deed poll from B. to L. did 
not merge the chattel interest in the fee, or sus- 
pend the right to sue on the lease to M.— BURTON 
v. BARCLAY (1831),7 Bing. 745 ; 5 Moo. & P. 785 ; 
9L. J. 0.8. C. P. 231; 181 E. R. 288. 

921. —— -}—-By an order made by a 
Master in Lunacy, in the matter of a person of 
unsound mind not so found by. inquisition, a 
receiver of the lunatic’s estate was given liberty, on 
behalf of the lunatic, to purchase the reversion 
in foe of leasehold hereditaments, held for a term 
which by effluxion of time would expire in 1929, 
in consideration of the payment of a perpetual 
yearly rentcharge, & it was ordered that the 
lease, which was vested in a trustee for the lunatic 
for life, remainder for one for life who predeceased 
the lunatic, remainder for the lunatic absolutely, 
might be delivered up to be cancelled. By an 
indenture which was settled by the Master, & bore 
the seal of the Lunacy Office, & was executed by 
the receiver on behalf of the lunatic the heredita- 
ments were granted subject to the yearly rent- 
charge to issue thereout, to the use of the trustee, 
in whom the lease was vested, as purchaser in fee 


simple. 








On the death of the lunatic a question | 
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arose whether the leasehold hereditaments had 
been ‘converted into real estate’ & passed to 
the heir, or whether they went to the next of kin, 
the order being silent as to preserving the rights 
of next of kin:—Held: the leaschold term had 
merged in the freehold reversion, & the heredita- 
ments, being in fact freehold at the death of the 
lunatic passed to her heir.— Re SEARLE, RYDER ». 

Bonn, [1912] 2 Ch. 365; 81 5. J. Ch. 7513 106 

I. T. 1005 ; 56 Sol. Jo. 613. 

922. ——— With estate for life—Future lease-~ 
hold interest.)—-A. was lessee of premises for a 
term of twenty-one years, which would expire at 
Michaelmas, 1809. In Dec. 1799, A. took a 
further lease of the same premises for sixty years, 
to commence from Michaelmas, 1809. The lessor 
died in Dec. 1800, & devised the premises in ques- 
tion to A., the lessee, for his life. By lease & re- 
lease A., in 1806, conveyed his life estate to B. :— 
Held: <A.’s interest in the lease of 1799 which was 
to commence in 1809, was not merged in his estate 
for life.—-DOE d. RAWLINGS v. WALKER (1826), 5 
B. & (. 111; 7 Dow. & Ry. K. B. 487; 4 
L. J.O.S. K. B. 93; 108K. R. 41. 

Annotations :--Retd. Blatchford v. Cole (1858). 5 C. B. N.S. 
514; Lewis v. Baker, [1905] 1 Ch. 46. Moentd. Lilan- 
gattock vu. Watney, Combo, Reid, (1010] 1 K, B. 236. 
923. Leasehold reversion.}-—T. being lessee 

of two houses, underlet one to S. & covenanted 

to indemnify her against the rent reserved by 
the original lease. S. bequeathed that house, 

which was numbered four, to P., in trust for L., 

& appointed P. herexor. P., asthe exor. & truatec 

of S.’s will, executed a deed which purported to be 

an assignment, by him to L., of number four, for 
the residue of the term granted to S. After that 

P. bequeathed the two houses to his exors., 

upon certain trusts. After his death, his exors. 

& trustees demised the house number four to 1., 

for the then remainder of the term granted to S. :— 

Held: lL. could not make a good title to that 

house, because the legal estate was merged by the 

bequest made by WS. to P., the immediate rever- 
sioner, &, therefore. the assignment executed by 

P. was inoperative ; & because the demise made 

by the exors. & trustees of his will was a breach of 

trust.—J.Aw v. URLWIN (1848), 16 Sim, 377; 

12 Jur. 1012; 60 BF. R. 919. 

-——-.| —See, further, LANDLORD & TENANT, Vol. 
XXXI., pp. 531-535, Nos. 6771-6804. 

924. Base fee & absolute fee.}——-SyMONDS v. 
CuUDMORE (1692), Carth. 257; Skin. 328; 1 I'reem. 
K. B. 503; 12 Mod. Rep. 32; 1 Salk. 338; 4 
Mod. Rep. 1; Holt, K. B. 666; 1 Show. 386 ; 
90 E.R. 753; sub nom. SIMONDS v. CUDMORR, 
8 Salk. 335. 

Annotations :—Distd. Ratcliffe’s Case (1719), 1 Stra. 267 5 
Murtin dd. Tregonwell 1, Strachan (1713), 4 ‘Lerm Hep. 
107, n. Langley v. Brown (1741), 2 Atk. 195: 
Wvodroffe v. Doe d. Daniell (1846), 15 L. J. Kx. 356 ; 
Pemberton v. Barnes, (1899) 1 Ch. 544. Mentd. Britton 
oe. Gradon (1695), 1 Ld. Raym. 117. 

925. Partial merger of term—Reversion held in 
undivided shares,|—By a deed of settlement of 
Aug. 7, 1832, a farm was conveyed to A. for life, 
subject to a term of one thousand years, with 
power to lease for three lives, with a remainder 
over which ultimately became vested in B. & OC. 
The term of one thousand years was created for 
the securing a sum of £3,000, & was at the time of 
such settlement vested in two trustees, one of whom 
was A., the tenant for life. In exercise of the 
leasing power, A. granted a lease of the farm for 
three lives, under which lease te (below) became 
tenant, subject to the rent thereby reserved, & 
which rent was paid by pltf. (below) to B. & O., 
or to R. & D. their attorneys, upon their coming 
into possession of the property. Subsequently 
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R. & D., as the attorneys for B. & C., wrote to 
pltf. (below) stating that the legal estate under 
the term for one thousand years was in S8., & 
directing him to pay the rent to S.; & in conse- 
quence of that communication pltf. (below) 
allowed S. to recover judgment against him in an 
action for rent under the lease. B. & C. after- 
wards distrained for rent as due to them ; where- 
upon, pltf. (below) brought replevin, & a case 
was stated by the county ct. judge for the opinion 
of this ct. :—Held: as the term of one thousand 
years had, as to one moiety, merged in A. & B., 
& C. had therefore a right to distrain for a sat at 
of the rent, the effect of the representation by R. 
D. would not estop B. & C. from recovering rent 
which pltf. (below) had not paid in consequence of 
such representation, or had not made himself 
liable to pay under the judgment obtained against 
him by S.—WHITE v. GREENISH (1861), 11 C. B. 
N. S. 209; 8 Jur. N. S. 563; 142 E. R. 776; 
~~ nom. GREENISH v. WHITE, 31 J. J. C. P. 
Annotation :—Retd. Bateman v. Faber, [1898] 1 Ch. 144. 

926. Estate for life & estate pur autre vie.]— 
A tenant for life of a settled estate agreed to sell & 
convey a piece of land part thereof to a co., & then, 
before the conveyance was completed, by deed, 
in consideration of the release by his son, who was 
the succeeding tenant for life of the settled estate, 
of a rentcharge charged thereon payable to him, 
& of a covenant by the son to pay & keep down 
certain charges thereon in exoneration of the father 
& of such part of the settled estate as was retained 
by the father, conveyed part of the settled estate, 
including the Jand agreed to be conveyed to the 
co., to a trustee for a term of ninety-nine years 
upon trusts for further securing the payment of the 
charges covenanted to be paid by the son, & subject 
to such term and to the trusts thereof to the use 
of the son, his heirs & assigns. The co. thereupon 
objected that the father’s life estate in the land 
agreed to be conveyed to them was merged & 
extinguished, & that he was no longer able to 
exercise the powers of a tenant for life under the 
Settled Land Acts, & convey to them the land freed 
from the chargesthereon. The father & son replied 
that the father’s life estate was not merged & 
extinguished, & that the powers of the father as 
tenant for life being inalienable were still exer- 
cisable with the consent of the son, which the latter 
was willing to give, for the purpose of effectuating 
the conveyance to the co. On a summons taken 
out under the Vendor & Purchaser Act, 1874 
(c. 78) :—Held: having regard to Jud. Act, 1873 
(c. 66), 8. 25 (4), & to the fact that it was for the 
benefit of the son that the father’s life estate should 
be kept alive, the father's life estate was not 
merged & extinguished, & he had the power to 
execute a valid conveyance to the co. of the land 
agreed to be conveyed to them.— Barry Ry. Co. 
& WIMBORNE (LORD) & VENDOR & PURCHASER 
AcT, 1874 (1897), 76 L. T. 489. 

927. Life estate & reversion.|—Ie DUNSANY’S 
SETTLEMENT, Notr v. DUNSANY, No. 933, post. 


PART IV. SECT. 8, SUB-SECT. 1. 
lease.—DOE d 


autre vie.J—LEMON 1. 
1J. ht. 416.—IR. 


o. Merger of tenancy at will in life 
estate.}—-DOE d. CLIFF v. CONNAWAY 
(1838), Ber. 574.—CAN. 

d. Conveyance from lessor to lessee 
during }—A_ conveyance in fee 
from a Jessor to his leasee during the 
. term, though made to defraud crevitors 
& avoidabie as to them, is an betweon 
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928. .}—- Under the will of testator, C. 
who died in Feb. 1889, a freehold farm stood limited 
to the use of testator’s widow for life with remain- 
der to the use of her son B., in fee, with an execu- 
tory gift over to G. in the event of the death, 
unmarried, of B., in the lifetime of the widow. By 
a deed of Dec. 9, 1889, the widow, in consideration 
of 10s. & of natural love & affection conveyed the 
farm unto & to the use of B. for all the remainder of 
her life. G. died in 1900, having by his will devised 
the farm to trustees upon trusts for sale & division 
amongst his children. In 1902 the farm was sold 
& the money invested. B. died intestate & un- 
married on July 22, 1912, & letters of administra- 
tion to his estate were granted to his mother. She 
was still alive. Upon an originating summons by 
the surviving trustee of the will of C., for the 
purposes of the Settled Land Acts, to determine 
who was entitled to the capital moneys representing 
the proceeds of sale of the farm :—Held: there 
was a merger of the life interest of the widow in the 
freehold reversion by operation of law & also in 
equity, inasmuch as no presumption could be made 
of an intention on the part of the grantee to 
preserve the life estate; & therefore the capital 
moneys in question belonged to the trustees of the 
will of G.—Re ATTKINS, LIFE v. ATTKINS, [1913] 
2 Ch. 619; 83 L. J. Ch. 183; 109 L. T. 1553; 57 
Sol. Jo. 785. 

Merger of charges.]--See Equity, Vol. XX., 
pp. 503 et seq. 

—— Land tax.]—<Sec LAND Tax, Vol. XXX., 
p. 311, Nos. 115~118. 

—— Mortgages.]|—See MorRTGAGE, Vol. XX XYV., 
pp. 617 ef seq. 

Stock of descent.|—-See DESCENT, Vol. XVIII., 
pp. 9, 10, Nos. 65-70. 

Copyholds.|—-See Copynoups, Vol. XITI., p. 152, 
Nos. 1977, 1978. 





SuB-SECT. 2.—ESTATES TAIL. 


929. Whether merger takes place.|—An estate 
tail cannot be merged, nor surrendered, nor 
extinguished by accession of a greater estate (per 
CuR.).—WIscoT’s CASE, GILES v. WIscoT (1599), 
2 Co. Rep. 60b; 76 EH. R. 555, 

Annotations :—Apld. Puretoy v. Rogers (1672), 2 Sannd. 
880; Van Grutten v. Foxwell, Foxwell v. Van Grutten. 

1897] A. C. 658. d. Stephens v. Britridge (1661), 1 

ev. 36; Merrill v. Ruinsey (1665), l Keb. 888; Harrison 

v. Belsey aed Raym. 413; Hooker », Hooker (1734), 

Kel W. 191. entd. Oxford’s Case (1615), 1 Rep. Ch. 1; 

Arundell v. Meade Neate Palin. 267 ; Lightfoot v. Bright- 

man (1622), Hut. 54; Monuson v, Bourn (1639), Cro. Car, 

527; Lyn v. Wyn (1665), O. Bridg. 122 ; Hudson v. Jones 

(1706), 1 Salk. 90; Doe d. Johnson v. Liversedge (1843), 

11 M. & W. 517. 

930. — With charge.})— Where the £100 
charged is secured by a term or other legal estate 
in a third person, there the charge is not merged, 
nor if the estate which comes to the person entitled 
to the money be only an estate tail.—CHANDOS 
(DUKE) v. TALBOT (1731), 2 P. Wms. 601; Kel. W. 
25; 24 4H. RK. 877. 

Annotations :—Oonsd. Prowse v. Abingdon (1738), 1 Atk. 

482; Astley v. Milles (1827), 1 Sim. 298. - Hall v. 

Terry (1738), West temp. Hard. 500; Nicholls v. Judson 





become vested in the same person.— 

CRAE MINING COo., LTD. v. BUCKE 
TOWNSHIP, [1926] 2 D. L. R. 312; 
58 O. L. R. 453.—CAN. 


PART IV. SECT. 8, SUB-SECT. 2. 

920i. Whether merger takes place.}— 
When a tenant in tail of an equitenl’ 
estate takes a conveyance to himself 
& his heirs of the estate, the 
equitable estate tail does not merge in 
the le fee.—STONEY v. SAUNDERS 
(1833), Hayes & Jo. 519.——IR. 


& mineral 
Whether 


Part IV.—EXTINGUISHMENT or TITLE. 


(1742), 2 Atk. 300; A.-G. v. Milner (1744), 3 Atk. 112; 
Basset (1744), 3 Atk. 203; Ch 


asset v. *hester v. Willes 
(1754), Amb. 246: P ve. Loman (1796), 3 Ves. 135; 


earce 

rton v. Smith (1858), 27 L. J. Ch. 773: Remnant v. 

Hood (1859), 27 Beav. 74; 
Ch. D. 332.  wtentd Wonase @ moron casas, See és. 
931. ——— With reversion in fee.] — Generally 
speaking, when two estates unite in the same person 
in the same right, the smaller one is merged in the 
other, except in the case of an estate tail & a 
reversion in fee, which may exist together ; in such 
a case, by the operation of the statute De Donis, 
the estate tail is kept alive, not merged by the 
reversion in fee (LORD KENYON, C.J.).—ROokE d. 
tis aaah aie (1793), 5 Term Rep. 104; 101 


Annotation :—Mentd. Burgess 1. Wheate, A.-G. vr. Wheate 
(1759), 1 Eden. 177. ‘ 


932. — -|— Testator devised lands to 
trustees in trust to receive the rents & profits for 
the use & benefit of such of his child or children as 
should be living at his death, & to apply such rents 
& profits or so much thereof as the trustees should 
deem right & proper in the maintenance & 
education of such child or children until majority 
or marriage, & from & after majority or marriage 
in trust to permit & suffer such child or children, 
as they should severally attain the age of twenty- 
one or be married, to take the rents & profits, if 
more than one, in equal shares for her, his, & their 
own use & benefit for her, his, or their lives; & 
if he left only one child then to permit & suffer 
such one child to take the rents & profits for her 
or his sole use & benefit for her life ; & he declared 
that from & after the death of such child or children 
the trustees should stand seised of the lands in 
trust unto & to the use of the heirs of the body & 
bodies of such child or children, if more than one 
to be equally divided between them, such lands to 
be legaily conveyed to such heirs of any child or 
children in equal shares as they should respectively 
attain the age of twenty-one or be married, & to 
their respective heirs & assigns for ever, with power 
in the meantime to apply the rents & profits in 
the maintenance & education of such heirs of his 
child or children, & if he should die Jeaving no child 
or children or issue of any child or children or if 
such child or children as he should leave & the issue 
of such child or children should die before he or 
they should attain the age of twenty-one or be 
married, then a gift over. Testator died leaving 
only one child surviving him; that child married 
& left a son who reached twenty-one. 

The estate tail would not merge in the fee. It 
would be protected by the statute De Donis 
(LORD MACNAGHTEN).—VAN GRUTTEN v. FOXWELL, 
FOXWELL v. VAN GRUTTEN, [1897] A. C. 658; 66 
L. J. Q. B. 745; 77 L. T. 170; 46 W. i. 426, 


N. L. 

Annotations :—Apld. Re  Buekton, Buckton ». Buckton, 
{1907] 2 Ch. 406. Refd. Jte Adams & Perrys’ Contract, 
{1899} 1 Ch. 554; Pelham Clinton r. Newcastle, [1902] 
1 Ch. 34; Re Simcoe, Vowler-Simcoe v. Vowler, [1913} 
1 Ch. 552; Re Lawrence, Lawrence v. Lawrence, [1915] 
1 Ch. 129; Re Hobbs, Hobbs v. Hobbs, (1917) 1 Ch. 569 ; 
dte Hussey & Green’s Contract, Ite Hussey, vareti | v. 
Simper, [1921} 1 Ch. 566. Mentd. Hill v. Clifford, Clifford 
v. Timms, Clifford v. Phillips, [1907] 2 Ch. 236. 

933. -]—Take the case of merger. If 

I give to A. an estate for life with remainder to A. 

in fee, merger takes place according to the well- 

known rule of law; but if I give an estate tail to 

A. with remainder to A. in fee, there 1s no merger. 


Why? Because of the peculiarities of an estate 

















PART IV. SECT. 3, SUB-SECT. 3. 
936i. Term in husband with reversion 
in right of wife.j}—The mere pure 
by a husband of the reversion in fee of 
chattels real, the pronerty of a wife 
married before 1883, does not per se 
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tail (RoMER, L.J.).—Re DUNSANY’sS SETTLEMENT, 
Nortr v. DUNSANY, [1906] 1 Ch. 578; 75 L. J. Ch. 
356; 94 L. T.. 361; 50 Sol. Jo. 324, ©. A. 

Annotations :—Refd. Re Gaskell & Walters Contract (1906), 

94 L. T. 658; Re Pearse's Settimt., Pearse v. Pearse, 

11909] 1 Ch. 304: Re K. D.S., (1914) 1 Ch. 618. entd. 

We ate kt Settlmt., Underhuill «. Plumptre (1910), 

79 L. J. Ch. 340. 

934. Equitable estate tall in copy- 
hold.!—An equitable estate tail in a copyhold does 
not merge by the accession of the legal fec.— 
hagas v. JAMES (1821), 6 Madd. 118; 58 E. R. 
Annotations :—Refd. Slater v. Dangerfield (1846), 15 M. & W. 

263; Cole v. Goble (1853). 18 C. B. 445. Mentd, Measure 

v. Gee nea) 5 BR. & Ald. 910; Roddy v. Fitzgerald 

(1858), 6 HE. LL. Cas. 823. 

935. Estate for life.]-—Testator devised 
his two houses & gardens to his wife during her 
widowhood; & after the determination of that 
estate, to the use of all & every of his child or 
children by his wife, equally to be divided between 
them, share & share alike, & the lawful issue of 
their or her or his bodies or body; & for default 
of such issue, to the use of his nephew in fee. By 
a subsequent clause, he devised & bequeathed to 
his daughter F. the sum of £300, to be paid when 
she attained twenty-one, & the house wherein she 
then lived, one of those before devised, after her 
mother’s decease or marriage; & to his daughter 
ht. the sum of £300, to be paid when she attained 
twenty-one, & the house in the occupation of D., 
the other of those before devised), after her mother’s 
decease or marriage; & in case of either of his 
daughters dying without lawful issue before the 
sum or sums were paid, then the share or shares of 
her or them so dying to be divided amongst the 
survivors or survivor of them. 

Testator had no other property but the two 
houses, & no children except the two daughters, 
who both survived him & his wife. IF’. married, 
had a child which died, & died, leaving her husband 
& also her sister R. surviving her :—-Held : on the 
construction of the whole will, an estate for life 
was given, subject to the devise to the widow, to 
each daughter in severalty in one house, with 
remainder in both to testator’s children as tenants 
in common in tail; & therefore that HR. was 
entitled, on F.’s death, to recover a moicty of the 
house devised to F. 

Semble: ¥F.’s husband was entitled to the other 
moiety thereof as tenant by the curtesy, I.’s 
estate for life therein having merged in her estate 
tail._— Dor d. AMLOT ». DAviES (1839), 4M & W. 
599; 1 Horn & Hf. 4393; 81. J. Hx. 74. 











SUB-5ECT. 3.—OWNER ENTITLED IN JIFFERENT 
INTERESTS. 

936. Term in husband with reversion in right 
of wife.|—If a husband be possessed of a term in 
his own right, & the inheritance descends to his 
wife, the term will not merge by this decent in 
autre droit.—PLaTY (LADY) v. SLEAP (1611), Cro. 
Jac. 275; 1 Bulst. 118; Jenk. 73; 79 HB. R. 236. 


Annotations :—@ |. Doe d. Hall v. Moulndalo (1847), 16 
ee W. 689. fd. Jones v. Davies (1860), 5 H. N. 
766. 


937. J1—M., after a devise of his property 
real & personal to P., purchased lands in fee, & 





| procured an assignment of an outstanding term 


a tenant for life & the reversioner in 
fee had conveyed property in fee simple 
by one deed of bargain & sale to one 
person :—Held: the }Jife estate did not 
merge in the reversion.—SLADDEN v. 
SMITH a $58), 7 C. Pp, 74.—CAN, 


tenant for life 
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Sect. 2.—Subject-matter of action: Sub-sect. 2. Sect. 
3: Sub-sects. 1 & 2.) 


SUB-SECT. 2.—PARTICULAR KINDS OF 
PROPERTY. 
952. Estates tail.|.—ANon. (1309), Y. B. 2 
Edw. 2, fo. 41; Y. B. 2 Edw. 2 (1 Sel. Soc.) 171. 
958. -| — ANON. (1342), Y. B. 17 Edw. 3, 


fo. 65, pl. 73. 
Annotation :—Mentd. Godfrey’s Case (1613), 11 Co. Rep. 
a. 


954. Ecclesiastical property — Tithes.|—Swap- 
Ne v. PIERS (1621), Cro. Jac. 613; 79 BH. R. 
Annotation :—Refd. Partridge v. Ball (1696), 1 Ld. Raym. 





955. ——— ———.|—-CAMELL v. CLAVERING (1702), 


2 Ld. Raym. 789; 92 EB. R. 26. 
A ee :—Moentd. Williams v. Gwynne (1836), 2 Har. & 


956. Glebe land.|—A rector in Dec. 1816, 
granted, bargained, sold & demised the rectory & 
all the glebe lands, tithes, etc.,to a trustee for 
securing an annuity for a term of years, if he the 
rector should so long live. This conveyance 
having been made after the passing of 43 Geo. 3. 
c. 84, & before the passing of 57 Geo. 3, c. 99, was 
held to be a valid conveyance, & to pass the legal 
estate to the trustee. The rector succeeded to the 
rectory, upon the death of the former incumbent, 
in Apr. 1816. A. & B. were then in possession of 
the glebe lands, having been tenants of the former 
incumbent, & they continued in possession until 
after Dec. 1816, when the rector conveyed them to 
the trustee for securing the annuity :—Held: the 
latter could not maintain an ejectment against A. 
& B. without giving them a notice to quit.— 
DoE d. CATES v. SOMERVILLE (1826), 6 B. & C. 
126; 9 Dow. & Ry. K.B. 100; 51.5.0.8. K. B. 
ae : ae E. ae ; 

Annotations :— - Doe d. Broughton & Stow v. Gulley 
1829), 4 Man. . K. B. 249. ev. x 
era ; et - ae K. B. 249. Mentd. ht. v. Halifax 

Canonry & residence.|—See HCCLESIASTICAL 

Law, Vol. XTX., p. 250, No. 343. 

Churchyard.|—See Ecciestasticar Jaw, 

Vol. XIX., p. 476, Nos. 3827, 3328. 

Rectory.|—See EccLesiastTicaL Law, Vol. 

AIX., p. 399, No. 2276. 

957. Incorporeal hereditament—Right of com- 
mon.|—-An ejectment will not lie for common 
apprendre or rent, or other incorporeal heredita- 
ment.— HERBERT v. LAUGHLUYN (1637), Cro. Car. 
492; 79 BH. R. 1025. 

958. .|—Ejectment lies for common 
appurtenant to the land demanded.— ANON. 
(1676), Freem. K. B. 447; 89 BK. R. 334. 

95 .|—Hjectment lies pro conmmunia 
pastura: generally, if joined with other lands.— 
NEWMAN v. HoupDMyYFasT (1717), 1 Stra. 54; 93 
EK. R. 381. 

Annotation :—Refd. Goodtitle v. Alker (1757), 1 Keny. 427. 
960. Sheepgate.|—-Ejectment _ will 

not lie of common of pasture or of sheepgate.— 

WEEKS v. MESEY (1018), 1 Brownl. 128 ; 123 


Ih. R. 709. 
Free warren.|—Ejectment will 






































961. 


not lic of a free warren.— TREMAIN v,. SANDS 
(1663), 1 Keb. 500; 83 BE. BR. 1076. 
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962. —— Rent.)—HERBERT v. LAUGHLUYN, 

o. 957, ante. 

Right of fishing.|—See FisHerirs, Vol. 

XXV., p. 86, Nos. 339, 340. 

968. Property assigned to trustee in bank- 
ruptcy.]—A lessor, whose property has been assigned 
to a provisional assignee under insolvent debtor’s 
Act, cannot eject an occupier of land which passed 
under the assignment, although the provisional 
assignee has never taken possession, nor any per- 
manent assignee been appointed, nor the rent ever 
been withheld from the lessor.—DoE v. ANDREWS 
(1827), 4 Bing. 348; 12 Moore, C. P. 601; 5 
L. J.O.8. C. P. 1943; 130 EB. R. 802. 

Annotations :—Mentd. Topham v. Dent (1830), 4 Moo. & Pp. 
ha a ner v. Bedford Charity Trustees (1859), 29 
964. Fixtures affixed to freehold—-Barn & 

outhouses.]—A barn & outhouses standing & being 

in & upon a close, are attached to the frechold, & 
are the subject-matter of an ejectment.— ANTHONY 

v. HANEY (1832), 8 Bing. 186; 1 Moo. & S. 300; 

ee ee a = fa ick (1838), 3 M. & W 

I — ‘ v. Coleric. 38), 3M. & W. 

Oe sae ening Co. v. Brand, (1914] 2 K. B. 132. 
Copyholds.]—See CoprHOLps, Vol. XTIT., p. 108, 

Nos. 1378, 1379. 

Land compulsorily acquired.]|—-See COMPULSORY 
PURCHASE OF LAND, Vol. XI., pp. 215, 217, 249, 
282, Nos. 995, 997, 1016, 1518, 2105-2107. 

Educational premises.|—See EDUCATION, Vol. 
XIX., p. 610, Nos. 356-359. 

Premises sold under irregular execution.|—Sce 
EXECUTION, Vol. XXI., p. 516, Nos. 916-918. 

Interest in mines.|—See Mines, Vol. XXXIV., 
pp. 647, 648, 751, Nos. 486-449, 1242-1244. 

Forfeited term of years—What amounts to 
forfeiture.|—See LANDLORD & TENANT, Vol. 
XXXI., pp. 460 ef seq. 

Premises under Increase of Rent & Mortgage 
Restrictions Acts.|—See LANDLORD & TENANT, 
Vol. XXXI., pp. 584, 585, Nos, 7331-7348. 





Sect. 3.—PARTIES. 
SuB-sEcT. 1.—IN GENERAL. 

965. Trustee of outstanding term.]—One of two 
tenants in common brought an action of eject- 
ment against B. to recover possession of some 
property, but discovering, as the bill alleged, that 
there was an outstanding term, which deft. in- 
tended to set up, he filed a bill, praying a declara- 
tion of his right to a moiety of the estate, & for the 
delivery of the estate & title-deeds & for an account 
of the rents :—Held : from the frame of the record, 
the other tenant in common was a necessary 
party; but the trustee of the outstanding term 
was not.— BROOKES v. Burt (1838), 1 Beav. 106 ; 
8 L. J. Ch. 43; 48 E. RB. 878. 

966. Party with legal estate—Action by person 
having equitable title.|—A person who seeks to 
recover possession of land upon an equitable title 
must make the person, in whom the legal estate is 
vested, a party to the action.—ALLEN v. Woops 
(1893), 68 L. T. 148; 4 R. 249, C. A. 

Annotation :—Reld. Matthews v. Usher (1899), 68 L. J. Q. B. 





PART V. SECT. 2, SUB-SECT. 2. 


-]I—PENNINGTON 


v Brrr (876 14N.8 
oer Ane. )» 8. W.8.C. R. (Eq.) 


iB71 tot 
b. Lands vested in Croun—For uni- | to an injunction 
veraily See ae ee by rail- | have forcibly 


way company. )}-—A.- MID D : 


c. Mosque.}—The trustee or manager 
of @ mosque who has been in 8- 
session for more than the requisite 
period of a Rha & a day is entitled 

ylon Ordinance 22 of 
& possessory action, & 
against pe 


dispossessed 
IpRoos LEBBE MARICAR ABDUL AZEEZ 
v. MOHAMED IsmMAIL ABDUL RAHIMAN 


MUDLIYAR (1911), 81 L. J. P. C. 128. 
—IND. 


PART Vv. SECT. 3, SUB-SECT. 1. 

d. Grantor of land Hager me sold.j— 
In ejectment, where pitf. claimed under 
conveyance from the father of deft. & 
deft. claimed by on under an 
agreement to puro. made with his 
father :—Held: tho father might have 


rsons who 


Part V.—Aoction ror RECOVERY oF LAND. 


967. Third party notice—order for directions— 
Discretion of court.|—In a case where defts. in an 
action for recovery of land & mesne profits claimed 
against co-deft., from whom they had purchased 
the land, damages for breach of covenants implied 
by virtue of Conveyancing & Law of Property 
Act, 1881 (c. 41), in addition to indemnity under 
those covenants, so that all the matters in dispute 
between them & co-deft. as third party could not 
be determined in the action, & where, also, it was 
a very doubtful question of law whether there was 
a right to indemnity under the Act :—Held : under 
the circumstances there was not a question proper 
to be tried in the action as to the liability of the 
co-deft. as third party, & therefore a judge at 
chambers rightly exercised his discretion by 
refusing to give directions under R.S. ©., Ord. 16, 
rp. 52.—BAXTER v. FRANCE (No. 2), [1895] 1 Q. B. 
591; 64 L. J. Q. B. 337; 72 L. T.183; 43 W. BR. 
341; 14 R. 265, C. A. 


SuB-sEcT. 2.—PLAINTIFFS. 

968. Plaintiff’s fMmterest determined—No action 
lies.|——An ejectment does not lie by any one after 
his interest is determined.—BLACKBOURN vv. 
LASSELS (1600), Cro. Eliz. 800; 78 BE. R. 1029. 


Annotation :-——Mentd. Thomason v. Mackworth (1666), 
O. Bridg. 502. 


969. Coparceners.]——Coparceners may join in 
ejectment.—BOoNER v. JUNER (1698), 1 Ld. Raym. 
726; 91 BE. R. 1385. 

970. Trustees of term for creditors.] — The 
trustee of a term to satisfy creditors, not having 
notice of an agreement for a lease before the grant 
of the term, may maintain an ejectment against 
the tenant in possession under the agreement.— 
GOODTITLE d. Esrwick v. WAY (1787), 1 Term 


Rep. 7385; 99 I. R. 1349. 

Annotations :—Mentd. Doe a. Greon & Colcombe v. Fidler 
(1795), Peake, Add. Cas. 33; Doe d. Bromfield v. Smith 
(1805), 6 Kast, 530; Poole v. Bentley (1810), 12 Kast, 
168 ; Colley v. Strecton (1823), 3 Dow. & Ry. K. B. 522; 
Pinero v. Judson (1829), 3 Moo. & P. 497; Doe d. Pearson 
v. Ries (1832), 8 Bing. 178; Warnian v. Faithful (1834), 
3 Nev. & M. K. B. 137; Chapman v. Bluck (1838), 1 
Arn. 27. 

971. Tenants in common— Joint & several 
action.]—Devise of lands to A. & BL. two sisters 
& their heirs for ever, upon this condition that, 
in case they or either of them shall have no lawful 
issue, they or she having no lawful issue, shall 
have no power to dispose of her shares, except to 
her sister or sisters, or to their children; & all 
the rest, ctc., of my real, ctc., estates, etc., not 





been made a party on the ground of k. 

bis having been a party to a fraud in | landlord by the assignee of 
conveying land to pltf. after ho had | under Land Titles Act, 1894, 
made an agreement with bis son.— | registered, to recover possession of 


MCMASTER v. MASON (1887), 12 P. R. 
278.-—CAN. 

e. Land granted on erroneous regis- 
tration—Reyistrar made defendant.}— 
NICHOISON v. DREW (1912), 21 W. L. it. 
189; 2 W. W. R. 295; 5 Sask. L. RH. 
379.—CAN. 


PART V. SECT. 3, SUB-SECT. 2. 

{. Party in whom estate vested.J— 
Tho Pi y in whom the estate is 
vested can alonc an action 
of ejectment.—Dor d. POWER v. 
MCBRIDE (1854), 4 Nfid. L. R. 37.— 
NFLD. 


35; 6W.L. BR. 93 
—GAN. 


to persons 


-}--In an action against the 


the premises upon which the landlord 
had re-cntered :—Zeld: 
lessce was not a necessary 
TUCKER v. ARMOUR (1906), 5 


1. Persons beyond the scas-—Action 
during absence.)—-The right given 
ti f baa Mae over of lan 

an action for the recove 
within ten years after the disability 
ceases, does not suspend the right of 
action during the person’s absence.— 
Dox d. FITZGERALD 0». 
(1865), 6 All. 233.—CAN, 
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hereinbefore disposed of, I givo to A. & B., 
their heirs, exors. & assigns:—Held: one co- 
heiress tenant in common may bring an ejectment 
for her share without the rest.—Dor d. Gin ». 
PEARSON (1805), 6 East, 173 ; 2 Smith, K. B. 205; 
102 EB. R. 125 


ao 6 

Annotations :—Refd. Doe d. Campbell v. Hamilton (1849) 
13 Q. B. 977. Mentd. Crockett ». Crockett (1848), 17 
L. J. Ch. 230; Attwater v. Attwater (1853), 18 Beav. 
330: Bernard v. Minshull adc John. 276; Wright v. 
Wilkin (1862), 6 L. T. 220; Re Macleay (1875), L. R. 20 
oa 186; ite Rosher, Rosher v. Kosher (1881), 26 Ch. D. 


972. —-—- -——.]—BrookEs v. Burt, No. 965, 
ante. 
973. ——.|—A tenant in common claim- 





ing by a several title, as where he separatcly 
demised his portion, ought to declare in ejectment 
on his own demise; but if tenants in common 
claim upon a joint right of re-entry reserved to 
them, they ought to join in their demises. Semble : 
in other cases tenants in common may join or 
sever at their option.—Doxr d. CAMPLELI ¥. 
ITAMILTON (18419), 183 Q. B. 977; 19 L. J. Q. B. 
99; 11 L. T. O.S. 64; 14 Jur. 546; 116 KB. lt. 
1536. 
Annotation :—-Refd. Beer r. Beer (1852), 16 Jur. 223. 
974. ——.J]—-In ejectment by tenants in 
| common, it appeared, on cross-examination of 
pltf.’s witness, that there had been other tenants 
in common, but there was no evidence of their 
number :—Held: the lessors of pltf. could not 
recover, it not being shown to what portion of 
the premises they were entitled. Semble: in 
such case, the onus probandi is on the lessors of 
pltf.—-Dor d. HELLYER v. Kina (1851), 6 Kxch. 
791; 2L.M. & P. 498; 20 ©. J. Ex. 801; 155 
i. R. 765. 
975. —-~- ——-.]-——T'enants in common can 
recover in cjectinent under C. L. P. Act, 1852 
(c. 76), in a joint writ, the whole of the property 
to which they are entitled in common.----ELLIss v. 
ELuIss (1858), HE. B. & I. 813 27 1.5. Q. B. 316 ; 
29 L. T. O.S. 1813 4 Jur. N.S. 1181; 120 1. RR. 
437. 
ion ‘~ Refd. Alcock v. Wilshaw (1860), 2 IK. & Js. 





976. Joint tenants-- Two of three joint tenants.] 
—A., B. & C. being joint tenants for years, O. lets 
her part to B. & then A. & S. join in a lease for 
years of the entire land; qu.: if a declaration 
in ejectment can be maintained on this lease.— 
JURDAIN v. STEERE (1605), Cro. Jac. 83; 790. 1R 


78 
Annotation :-—Refd. leatherley d. Worthington v. Weston 
(1764), 2 Wills. 232. 


ee erat 








ee 


TOKE SINGH (1926), I. L. Kh. 3S Pat. 
765.—IND. 





@ lease 
duly n, Caveator—Agylication by owner 
of lund to discharge cavent.)—Ie CAVEAT 
No. 99578, {1920} 3 W. ° HK. 566.— 
the original | CAN 
arty.— 
e L. R. 
6 Torr. L. R. 388. 


0. Liquitable owner.J}—-Tho rulo that 
an equitable owner of land cannot 
inainteain an action of cjectmont 
doves not apply where the person in 
possession has recognised the owner's 
equitable title by agrecing to give up 
908scssion at a particular date.— 
CHOLLUM v. BARRIP, [1916] N. Z. 
L. RK. 1050.—N.Z. 

p. Agreement to convcy to third 
person—Right of third person to sue.j— 
Land having been conveyed in con- 
sideration of the grantee agree 
to convey a certain portion to a thi 


to b 


MAXWELL 


. Real estate in husband’s  pos- . Person dispossessed—Absence of 
ahion righ of te fo awe tn: | wills "Whore peran wh baa boar | Pewoms, mae rea, ety, fo the 
STONE 0. WHITE (1877), 40 U. C. It. | in possession of property for several person could maintain @ suit in his 
309.—CAN. years without title ban Aa tel the uwn name for such portion.—SHaw 
another, who also no ©, the | ». SHaw (1870), 17 Gr. 282.—CAN. 


h. Assignee of tenant.]— Dog 4d. 
NGLE v. HopGson (1839), 1 Ont. 


PRI former is entitled 
Dig. 2155.—OAN. 


possession.— BODH4A GANDER! t. ASII- 


to be restored to 
q. Mortyagor.}—Mtgor. cannot natn- 
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Sect. 3.—Parties: Sub-secis. 2 & 3, A.] 
977. ———- Having given notice to quit.) —If 


four joint tenants jointly demise from year to 

year, such of them as give notice to quit may re- 

cover their several shares in ejectment on their 

several demises.—DOE d. WHAYMAN v. CHAPLIN 

(1810), 3 Taunt. 120; 128 KE. R. 49. 

Annotations :-—Distd. Doe a Aslin v. Summersett (1830), 
1B. & % Ad. 135. Refd. Zte Viola’s Indenture of Lease, 

Ifaiigheey v. Stenbury, 19094 1 Ch. 244. 

978. -|—In ejectment on the several 
demises of three persons, cach demise being of the 
whole, the lessors of pltf. are entitled to a verdict, 
upon evidence that they jointly granted a lease 
to deft. which has expired.—DorE d. LULHAM uv. 
FENN (1812), 3 Camp. ¥'00 3 170 BE. R. 1351. 
Annotation :—Refd. Doo d. Campbell v. Hamilton (1849), 

13 Q. B. 977. 

979. Assignee of bankrupt.) — Where the pro- 
visional assignee of the Insolvent Debtors Ct. 
brought an action of ejectment, & did not show 
that he had previously obtained the consent of the 
major part of the creditors of insolvent, or appro- 
bation of one of the comrs., or order of the ct., to 
proceed as required by I Geo. 4, c. 119, s. 11, & 
3 Geo. 4, c. 123, 8. 2, the Ct., after verdict, refused 
to stay ‘the proceedings, on the ground ‘that an 
application should have been made to the Insol- 
vent Debtors Ct., to restrain such assignee from 
going on in the action. —Dok d. SPENCER v. CLARK 
(1826), 3 Bing. 370; 130 E. R. 5553; sub nom. 





DOD $ 
Dor d. CLARK v. SPENCER, 11 Moore, C. P. 232; 
4L.J.0.8.C.P.101; previous proceedings (1825), 
3 Bing. 203. 

Annotations :—Consd. & Expld. Doc ». Andrews, es 

Bing. 348. Mentd. Doe v. Navan (1833), 3 Tyr. 

980. Bankrupt.|—Dor v. ANDREWS, i 963, 
ante. 

981. Incorporated company—Lease by directors 
given prior to incorporation.|—-Where directors of 
aco. granted a lease, with a power of re-entry, & 
afterwards the co. was incorporated by an Act of 
Parliament, which, amongst other things, enacted 
“that all contracts, etc., theretofore entered into 
with the directors of the co. shall be as valid & 
effectual, to all intents & purposes, as if the co. 
had been incorporated when the same contracts, 
etc., were entered into, & as if the same had been 


— 


tain ejectment after failure to perform 
conditions in mtge. without re-convcy- 
ance.—MANHON . 
lh. is G. 218.—CAN. 
Land conveyed by wife _ as feme 
ale iV here marriage invalid—Subac- 





GANNON (1886), 7 pitt. 
Cre 


quent legislation validatingy—Action for | oxors., 

recovery by heir.J—PRINGLE v. ALLAN | BAKER v. 

(1859), 18 U. C. 1. 575.—CAN. Ree. N. S. 249; 
t. Owner of registered charge.) — ne —IR. 


NORTHERN BANKING Co., LTp. v. 
DEVLIN, [1924] 1 I. R. 90. —IR. 

a. Administrator.) —In  ejectment 
where the title to the frechold is 
involved the administrator of deceased 
pitf. is not entitled to revive the 
action.—-HENRY v. MCNEIL (1858), 
2 oe 337.—CAN. 

-}—An objection that ad- 
mite cannot bring ejectment, 
or that infants should have sued by 








(1862), 12 C. P. 358.—CAN. 
d. ——.J — When 
in ejectment died after the 
been issued, but before 

it was executed, the ct. granted a 
conditional order, at the suit of his 
to revive tho judgm 
EJECTOR (1838), 6 Ir. 1 

; Craw. & D. Abr. 


- Crown grantee — Against claim- 
ate by advcrse possession.)—Under a 
Crown grant the grantce may main- 
tain ejectment against a person who 
has been in adverse possession for 
upwards of twenty veers. —Dorn d 
FITZGERALD v. FINN. d. 
GERALD v. CLENCH (ABAEDe 1 U. G ht. 
30.—CAN. 


f. it entry.]—The pa- 
tentec of ihe Crown of land may 
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entered into with the said incorporated co.’’ :— 
Held: the incorporated co. might support eject- 
ment on the clause of re-entry.——-Dob d. LONDON 
oo Co. v. KNEBELL (1837). 2 Mood. & R. 66, 


P 

982. Lessee— After termination of lease — 
Against reversioner.|—Ejectment will not lie at 
the suit of a lessee after the termination of his 
lease, against the reversioner, though the latter 
have wrongfully entered before the expiration of 
the lease.— DOE d. GARDNER v. KENNARD (1848), 
12 Q. aan 11 L. T. O. S. 288; 12 Jur. 821; 


Annotation -—Montd. Liddy v. Kennedy (1871), L. R. 5 


983. Purchaser—Purchase-money not haha 
Qu.: whether, where the vendor executes the 
conveyance, & delivers it to his solr, with instruc- 
tions not to part with it till the purchase-money 
is paid, the purchaser, without having paid the 
purchase-money, can bring ejectment.—HvuDSsoN 
vo. TEMPLE (1860), 29 Beav. 536; 30 L. J. Ch. 
251; 3L. T. 495; 7 Jur. N.S. 248; 9 W. R. 243; 
54 i. R. 735. 

984. Governors of charity—Necessity for sanc- 
tion of Charity Commissioners.|—-The sanction of 
the Charity Comrs. is not required under the 
Charitable Trusts Act, 1853 (c. 137), s. 17, to 
authorise the governors of a charity to bring an 
action to recover possession of Jand or other 
property MB Oho. to the charity.—HoLME v. 
Guy (1877), 5 Ch 901; 46 L. J. Ch. 648; 36 
L. T. 600 ; 25 W. R , 547, O. A. 

Annotations :—Consd. A \-G. v, Manchester (Dean & Canons) 

(188) 18 Ch. D. 596. std. Glen v. Gregg (1882), 21 

513. Consd. Benthali v. Kilmorey BTL, i 25 

Ch ny "39. Apld. La erander 7 | Drewett (1886), 2 


762. Consd. dall v cet e 45 Ch. D. 138" 
Refd. ltooke v. MDaweow [1895] 1 0. 


985. Married woman— Trading separately.| — 
A married woman living apart from her husband 
can maintain ejectment for the recovery of pro- 
perty purchased with her own earnings. PIiti., 
married woman living apart from her husband, 
purchased with her own earnings the goodwill & 
stock-in-trade of a beerhouse. T'rom this beer- 
house she was, as decided by the present action, 
wrongfully expelled by the lessor. She brought 
an action to recover damages for the expulsion :— 
Held: by virtue of the Married Women’s Property 


SE eae 


h. Person entitled on agreement to 
p= Vendor in possession.) — 

OE d. BARKER v. CROSBY (1850), 
? U. C. R. 202.—CAN. 

k. alone ie of pltfs. 5g ieer, entry 
of record.|}—Held: the Act 
does not authorise the Coedidne out 
all pltfs.” names in a summons in 

ejectment, & substituting a new act 
therefor, after tho entry as ue record 
for trial.—RoBINSON v. VAB- 
yee v. BELL (1859), 9 roi . 21.— 


the lessor of 


ent.— 


I. Municipal corporation — Recov 
of govern 4 vy. }—~Land 
been surveyed by the govt., 


‘ & laid 
¥itTz- | out as streeta in their plan filed in 
the registry office, & the pltfs. ba 


afterwards been 


t sh maintain trespass without ent inst | in pltfs.:—Held: the freehold re- 
He ea a oe ore oS Goole a& person in actual poasoaaion “Botore mained in the Crown; but pitfs. at 
ne CAN & at tho time of the issuing of the Re ee einiein elec 
= atent.—GREENLAW v. FRASER , ag 
ten: i a per anieed ane on 4C. P. 230.—CAN. 50.—CAN. Ry. Co. (1860), 21 U.C. R. 
until default. Upon his death his Parties out of possession.}—Held : . Purchaser at ’e eale.|— 
heirs-at-law brought ejectment to pitts. & those under whom they sale by @ sheriff under a fi. fa. lands, 
recover possession from a tenant, no claimed having been out of spective valid, & a conveyance by him to 


default haying been made in the m 
oe . proviso would en itle 
r. to br ejectment, but the | in 
ie t of action descended to the exors. 
& not to the heirs.—Forp v. JONES 


for a years could no 
against defts. who were admittedly 
posacsaion.—~LAUR 


_ purchaser enables the reailae to 
ejectment.—TOoTrEenN v. HALLIGAN 
(rae ), 13 C. P. 567.—CAN. 


n. Trustees of public property.J— 


v. mc. 
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Act, 1870 (c. 93), pltf£. could maintain this acti 
’ ° on 
- she could have brought an action for ejectment, 
hat being a remedy for the protection of her 
property within the provisions of the Act.— 

OORD v. ROBINSON (1878), 48 L. J. Q. B. 156; 
40 L. T.99; 43 J. P. 334; 27 W. R. 319. 

986. Lunatic.]|—An action for the recovery of 
land may be brought, under R. S. C., Ord: 16, 
r. 17, by the next friend of a person of unsound 
mind not so found by inquisition; & a writ issued 
in such an action by the next friend in the name of 
the person of unsound mind, is regular. But 
where the ct. is of opinion on the facts of the case 
that such action is not a beneficial one to lunatic 
a it will be stayed by the ct. on that ground.— 
Maca v. Wonrsnop (1888), 59 L. 'T. 140, 
wae eae TNS porate a v. London & Westminster 

—~——.] —See, gencrally, LUNATICS, Vol. XXXII, 
pp. 231 ef sey. 

Crown.|}—Sce No. 1129, post. 


SUB-SECT. 3.—DEFENDANTS. 
A. In General. 


987. Tenant—Whether compellable to defend— 
Indemnity from landlord.!—A motion was made in 
this cause that the tenant, who refused to authorise 
his landlord to defend for him, might be obliged 
to make a defence, upon the landlord’s giving 
security to indemnify him, or that the landlord 
might be made a deft. instead of the tenant in 

ossession, in order that the title might be tried ; 

ut the ct. refused to grant the motion, but en- 
larged the time for appearance.——-RIGuT v. WRONG 
(1734), Cooke Pr. Cas. 99; 125 BE. i. 982. 

988. In respect of premises occupied by 
sub-tenants.|—If upon notice to quit given to a 
tenant he gives notice to his undertenants to quit 
at the same time, & upon the expiration of the 
notice he quits so much as is occupied by himself, 
but his undertenants refuse to quit, an ejectment 
may still be maintained against him for so much 
as his undertenants have not given up.—Rokr v. 
Me ee (1806), 2 Bos. & P. N. R. 330; 127 i. RR. 

989. ——— Sub-tenants—Part of premises aban- 





doned.|—Where a tenant has underlet part of | 


the premises sought to be recovered, & abandoned 


PUBLIC PROPERTY’ TRUSTEES ¥. KERR 
Sar R. & C. 317; 1C. L. T. 708. 


o. Joint tenants.) — Several pltfs. 
c each an undivided interest 
need not prove a jvint title, or any 
privity, but may main @ joint 
action upon separate titles. BRADLEY 


p. Reversioner.j—An owner of land 
may bring an action to recover pos- 


session, although he has previously 
given a lease of it to a t perc: 
PENNER v. WINKLER (1905), 15 
Man. L. R. 428.—CAN. 


. Person authorised to collect & to the 
distrain for rents.}—O’HARE v. Mc- 
can (1871), 30 U. C. R. 567.— 


r. Party in ssession of part of 

—— Recovery of whole lot-——Absence of 
title.}—-There can be no disselsin by a 
party holding possession, without 

tle, of part of a lot of land, against 
him who has possession of the other 

art, & the legal title to the whole.— 

ALLIDAY wv. DELANEY (1859), 4 
N. S. R. (Coch.) 80.—CAN. 








uent to 
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t. Tenant—Neceasity to give notice to 
landlord.|—In ejectment, the tenant in 
rossession neglected to notify his land- 
ord, doft., & pltf. issued an execution 
& took possession. 
having been act aside, & the landlord c 
let in to defend on terms by order of 
a judgo in chambers :~-Held: he had 
power to mako such order.—TURLEY 
an peer (1863), 13 C. P. 581.— 


991i. Party in possession —Servant.) 
—Qu.: whether when A. is in posses- 
sion as a hired servant of B., a writ 
of cjectment should not be directed 
latter.—PARSONS v. FERRIBY 
(1867), 26 U. C. R. 380.—CAN. 


Possession relinquished before 
action.}—HARPER v. LOWNDES (1858), 
15 U. C. R. 430.—CAN. 


b. —— Right to have names & 
an action of ejectment to bave their 
names struck out on the ground that 
they were not in possession at or subse- 
tho issue of 
isclaim any interest in the lan 
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the remainder, & ao declaration has been served 
on the sub-tenants, the lessor of pltf. is entitled 
to judgment as to the part occupied by them, & 
may take possession of the remainder.—Dox d. 
HENSON v. Ror (1844), 1 Dow. & L. 657; 13 
L. J. Hx. 126; 21. T. O. 8, 332 

Necessity to give notice to landlord.|— 
See, now, Law of Property Act, 1925 (c. 20), 8. 145. 

990. Party in possession— Servant—Of de- 
ceased tenant in possession.|— Where the tenant in 
possession is since dead, & his late servant is in 
possession, pltf. had bettcr endeavour to get 
possession ; & if the servant who is in possession 
resists, then treat him as tenant, & serve the 
declaration on himas such ; & if he does not then 
resist, perhaps it may be treated as a vacant 
oeeuon Ue d. ATKINS v. Rog (1816), 2 Chit. 

991. —~——-,|—PItf. is entitled to recover in 
ejectment, although it appears that deft., who is 
in possession, is the mere servant of another by 
whose permission he entered into possession.—-- 
Dor d. Curr vy. STRADLING (1817), 2 Stark. 187 ; 
171 HL. 615, N. P. 

992. ——— ——-.]|— Where deft., on being served 
with a declaration in ejectment, assented to the 
character of tenant in possession, & afterwards 
appeared & pleaded :—Held: it was quite suf- 
ficient evidence for a jury to find that he was the 
tenant in possession, although it also appeared that 
he was in the situation only of a servant & man- 
aged the business for the real owner of the premises. 
—Dor d. JAMES v. STANTON (1819), 2 B. & Ald. 
3713; 1 Chit. 118; 106 EK. R. 402. 

: Through fraudulent means.]—-Lossor 
of pltf. being in possession of a house & premises, 
deft. asked leave to get vegetables in the garden 
&, having obtained the keys for this purpose, 
fraudulently took possession of the house & set up 
a claim of title :—Held: having entered by leave 
of the party in possession, she could not defend an 
ejectment, but was bound to deliver up the 
premises before she proceeded to contest the title. 
A mere licencee is, in this respect, on the same 
footing as a tenant.—Dok d. JOHNSON v. BAYTUP 
(1835), 3 Ad. & Wi. 188; 1 Har, & W. 270; 
4 Nev. & M. K. B. 837; 4 L. J. K. B. 268; ILL 
i. R. 384. 

Annotations :-—Consd. Tadman v. Wenmun, [1893] 2 Q. B. 

168. Refd. Accidental Death Insce. v. Mackenzic (1861), 


4L. T. 20; Ford v. Ager (1863), 2 Now Rop. 366. entd. 
Doe d. Poole v. Errington (1836), ees & W. 4483; Doed. 
Oe 


Bailey v. Foster (1816), 3 C. B. 2 











regularly made before appearance, 
although the application would. bo 
entertaincd after appearance where 
the justice of the case required it.— 
ANGLO-CANADIAN MortuaGeE Co. ». 
COTTER (1879), 8 P. lt. 111.—CAN. 

2 .]}— Where a ‘person made 
deft. is not in possession, & claims no 
right to the land he is entitled to havo 
his name atruck out.—HALL v. YUILL 
(1858), 2 Pp. R. 242.——CAN. 

d. .}—The right to make persons 
found in possession of land deft., with- 
out reference to whether thelr posses- 
sion was joint or several, still oxista. 
—BANNERMAN 0. DEWSON (1866), 17 
C. P. 257.—CAN. 

e. ——.] — Re MONTGOMERY (1870), 
4 i; L. T. Jo. 69.—IR. la d 

f. .}—A person occupying lan 
under another is properly included 
in an action for ejectment.—CoLEMAN 
CLARK v. RigiA PUWHANGA (1886), 
4 N. Z. L. R. 230 (8. C.).—-N.Ze 


g. Widow entitled to dower—Actton by 
won claiming as heir.J}--MARTIN Ut. 


h. Defendant grantee of Crown — 


Thy judgment 











the writ, & 
d is 
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ct. 3.—Parlies: Sub-sect. 3, A. & B. Sect. 4.) 


994. Partner—After dissolution of partnership 
In respect of property let to partnership.|—If A. 
b @ part of a house to a firm consisting of himself 
B., for the carrying on of the business of the 
m, & the partnership of A. & B. be dissolved, A. 
ay bring an ejectment against B., & recover 
sssession of the part of the house thus let, without 
ving B. a notice to quit.—DorE d. CoLNAGHI v. 
LUCK (1838), 8 C. & P. 464. 


B. Appearance by Person Other than Defendant. 


Sce Rt. S. C., Ord. 12, r. 25. 


995. Who permitted to appear— Landlord — 
ifter judgment—Ejectment concealed by tenant. |— 
Itf. had regularly obtained judgment in eject- 
nent & had sued out writ of possession. It 
ippeared that the tenant who had been served 
with the ejectment concealed it & did not acquaint 
yhe landlord with it. The landlord moved to 
set the judgment aside, & to be let in to plead & 
make defence, which the ct. granted & ordered 
(he tenant in possession to pay the costs of the 
ejectment which pltf. had been put to.—Dok d. 
TROUGHTON v. ROE (1766), 4 Burr. 1996; Cas. 
Pract. K. B. 127; 98 E.R. 41. 

996. —— —--— —— ——.]—The ct. will not, 
after pltf. has obtained judgment & possession in 
an undefended ejectment, without collusion & 
has sold part of the premses & transferred the 

ossession, let in a landlord to defend, from whom 
us tenants had concealed the ejectment.—Goov- 
TITLE v. BADTITLE (1813), 4 Taunt. 820; 128 
Ki. R. 554. 
«{nnotations :-- Apld, Doe d. Martin v. Roe (1835), 1 Hodg. 

223; Doe d. Thomson v. Kue (1835), 4 Dowl. 115. 

997. —— —— -——.|—A judgment in 
‘cjectment against the casual ejector set aside 
after judgment executed & possession delivered 
up to the lessor of pltf., on the ground that there 
had been no notice given to the landlord by the 
tenant in possession of the proceedings, & con- 
sequently no trial of the merits, on the terms of 
the landlord paying costs to the lessor of pltf., & 
the possession to be in the meantime retained by 
the latter. Rule calling on the tenant in possession 
to show cause why she should not pay the costs 
of signing the judgment, & of the application 
to set it aside discharged. Semble: the proper 
remedy in such case is by action against the tenant 
in possession, if there have been collusion.— 
Dor _d, INGRAM v. RoE (1822), 11 Price, 507 ; 
147 H.R. 647. 

998. ———- ——- ——- ——_..]—The ct. will set 
aside a judgment & execution in ejectment, 
& let in the landlord to defend, where he has not 
receved notice of the service of declaration from 
the tenant in possession, although no clear case 
of collusion between the lessor of pltf. & the 
tenant be established.—Dor v. Rox (18382), 
1 nk Ex. 196. 











wanes eee 





-|—In the absence of 
a suggestion of collusion between the lessor of 
pltf. & the tenant, the ct will not set aside a 
regular judgment in ejectment after execution 
in order to let in the landlord to defend.—Don 
d. THOMPSON v. ROE (1835), 4 Dowl. 115; 2 
Scott, 181. 


Joinder of interested parties as defen- 
dants.}—-Timu KEREHI 1. DUFF, rene 
WaaTA v. BROWN, TAKEREI 0. SHRIMP- 
TON (1902), 22 N. Z. L. Rn. 209.—N.Z. 
_k. Crown—Remedy by elition of 
right.|—TRMPLEMORE (LORD) v. PRIN- 


CIPAL OFFICERS oF I 
ee (1833), 1 Ir. L. Rec. N. S. 


PART Vv, SECT. 3, SUB-SECT. 3.—B. 
1, Who permitted to auppear—Land- 


1000. ——- -———- —-—— ~—~——-.] — Where judg- 
ment & execution in ejectment was aioe A ob- 
tained without collusion with the tenants in 
possession, the ct. refused to set it aside, at the 
instance of a party who stated that he was land- 
lord of the premises & had not received any 
notice of the declaration in ejectment.—DOoE d. 
MARTIN v. ROE (1835), 1 Hodg. 223. 

1001. —— ——- ——_- ———-|—_ Dog d, Davis v. 
Rox (1846), 7 L. T. O. 8. 235. 

1002. —— ——— Omission to serve writ on 
landlord.|—In ejectment, after a writ of possession 
executed, & an action for mesne profits com- 
menced, the ct. set aside the judgment & execu- 
tion on payment of all the costs incurred at the 
instance of the landlord, who by a mistake had 
not had the copies of the declaration, which 
had been served on his tenants, delivered to him.— 
Dog d. BUTLER v. ROE (1836), 2 Har. & W. 130. 

1003. ——— ——— Proof of receipt of rents & 
profits—Or service of writ on tenants.}|—-In eject- 
ment, where deft. comes in as landlord, it is 
necessary to show that he is in the receipt of the 
rents & profits of the premises to which the lessor of 
pltf. makes title, or that the declaration in eject- 
iment was served upon the tenant in possession 
of these premises.—FENN d. PHILLIPS v. COOKE 
(1814), 3 Camp. 512; 170 E. Rh. 1464, N. P. 

1004. ——— Cestul que trust.|—The ct. refused 
to permit the cestui que trust not having been in 
possession to be made dett. in ejectment instead 
of his tenant, as landlord under Distress for Rent 
Act, 1737 (c. 19), 8.13. But they will permit the 
heir-at-law or remainderman claiming under 
the same title—-LOVELOCK d. NorRIs v. DANCAS- 
TER (1790), 3 Term Rep. 783; 100 E. R. 857. 

1005. ———  Heir.}— LovELock d. Norris v. 
DANCASTER, No. 1004, ante. 

1006. .|—DoE d. HEBLETHWAITE v. 
ior (1790), 3 Term Rep. 783, n.; 100 H. R. 857, n. 

1007. W., having been in pos- 
session of certain land by her tenants, died in 
1855 without issue. Pltf., claiming as devisec 
under her will, brought ejectment against the 
tenants, who attorned to him. Certain parties 
alleging that G. had been seised in fee & had 
devised the land in question to W. for life, 
claimed as heirs of G. The seisin in fee of G. 
the title of appcts. as his heirs was denied by 
pltf. :—JZeld: these persons were not entitled 
to be let in to appear & defend, as having been in 
possession by themselves or their tenants under 
C. L. P. Act, 1852 (c. 76), 8s. 172.—WuITWORTH v. 
HUMPHRIES (1860), 5 H. & N. 185; 20T.. J. Ex. 
113; 1L.T. 301; 6Jur.N. 8S. 281; 8. W. BR. 215 
157 I. R. 1150. 

1008. ———- Remainderman.] — LovELocKx d. 
NORRIS v. DANCASTER, No. 1004, ante. 

1009. Devisee.|—The ct. will permit a 
devisee not having been in possession to defend 
in ejectment as landlord.— LOVELOCK d. Norris 
v. DANCASTER (1790), 4 Term Rep. 122; 100 
E.R. 928. 

1010. Mortgagee.|—Ct. permitted a mtgee. 
to be made deft. in ejectment with the mtgor.— 
DoE d. TILYARD v. COOPER (1800), 8 Term Rep. 
645; 101 EK. R. 1594. 

1011. -|—A mtgee. is not permitted 
. . « to come in & defend as landlord in eject- 
ment unless he be interested in the result of the 
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His Magsresty’s' lord.}-—If the relation of landlord & 
tenant d 

rson c as landlord 
can be allowed to defend an action 
of cjectment in that character.— 


Part V.—AcTION FoR RECOVERY oF LAND. 


suit.— Dor qd. PEARSON v. 


RoE (1830), 6 Bing. 
613 ; 4 Moo. & P. 4 - ‘ e 
ocr R. 1417. Egle aetele severe ener 


——.]—- JACQUES v. Harrison, No. 





1 182, post. 


1013. Tenant by elegit..—Upon an appli- 
cation under Common en Procedure kek. 
1852 (c. 76), 8. 127, to be allowed to appear & 
defend an ejectment in respect of a part of the 
premises sought to be recovered, the ct. will 
not consider nice questions as to appct.’s right of 
possession. It is enough if a primd facie case be 
shown by affidavit, stating that appct. is in 
possession by himself or his tenant. 

here, therefore, in an ejectment to recover 
Opera House in the Haymarket, it was stated 
upon affidavit that some of the boxes had been 
let to appct. for a term of years, with free & un- 
interrupted ingress, egress & regress & the full 
use of the same by tickets of admission during 
the nights of public ik faa except balls 
& masquerades, & all profits & advantages & 
appurtenances belonging to the boxes; with a 
covenant for quiet enjoyment; & further, that 
after the execution of the lease, appct entered 
into possession of the boxes & fitted them up, 
& had ever since continued & still was in pos- 
Session of the same, with all the rights, privileges 

appurtenances thereto belonging, & that 
appct. was advised that it was material for the 
protection of his interests that he should be per- 
mitted to defend :—Held: enough appeared to 
entitle appct. to be allowed to appear & defend 
the action. 

(2) Where appct. was a tenant by elegit, who 
had recovered the premises by ejectment against. 
deft., but had never been put into actual pos- 
session, the ct. declined to permit him to come 
in & defend.—CRort v. LUMLEY (1855), 4 Bh. & B. 
608; 24L.J.Q. B. 78; 24 LL. T. O.S. 236, 254; 
1 Jur. N.S. 424; 119 EB. R. 223; sub nom. Re 
WARD (LORD), CROFT v. LUMLEY (1856), 3 W. R. 
aa eerauen? proceedings (1858), 6 H. L. Cas. 
672, H. L. 











1014. Lessee.|—Crorr v. LUMLEY, No. 
1013, ante. 
1015. Tenant for life.|—Where an equit- 


able tenant for life is in possession of settled 
estates, & actions of ejectment are commenced 
against him, the trustees of the settlement, & 
the various tenants on the estate, the equitable 
tenant for life is the proper person to apply for 
leave & to defend all the actions, & where the 
trustees are specially named as defts. to the 
writs of ejectment the tenant for life must use 
their names & indemnify them.—LONGBOURNE 
v. FISHER (1878), 47 L. J. Ch. 379; 38 L. T. 216; 
26 W. R. 276. 

1016. When permission granted—Tenant in pos- 
session refusing to defend.]|—Riqut v. WRONG, 
No. 987, ante. 





Dok d. Favurs ¥. FEN (1850), 6 N. B. RR. 

m. Substituted defendants.) — Eject- 
ment having been brought against. A., 
B. was by judge’s order allowed to 
defend in his place, & the issue book 
& notice of trial were served as against 
B. alone, but A.’s name was inserted in 
the record as a co-deft.—-PERBLES 1. 
CAN 


p —— WwW. 
mand.}—Pitf. 


; mce by worthless defen- d 
dante amen v. fotpENn (1867), 17. O.S. 432.—CAN. 
C. P. 395.—CAN. qa. — ————, 
be particular in 
PART V. SECT. 4. precise parcel of 

o. Demand — Who may make.) — 

A demand of possession by a person 

J.— VOL. XXXVIII, 


d. JEFFRE 
U.C. R. 160. 


whose authority is afterwards OF 
nised by the person having title, is 
sufficient.—DoE d. 
MAN (1840), 1 U. C. R. 420.— CAN. 


is  sufficie 
demanded possession 
at deft.’s dwelling-house in his absence, 
in the presence of several members of 
the family :—Held: 
did not appear that 
aware that it had been made.—DOK 
. SHERWOOD v. STEVENS (1841), 6 a. 


The 
ointing deft. to the 
and sued for.—DOox 
y v. WiLiramMs (1849), 6 


oan 


769 


1017. After judgment—& possession given.]} 
—A judge has power to make an order, setting 
aside a judgment in ejectment for want of a 
plea, & admitting the tenant to appear & defend, 
although possession had been given under the 
judgment, & the ct. will not review the decision 
of the judge on the mcrits.— Dor d. MULLARKY 
v. RoE (18410), 11 Ad. & El. 333; 8 Per. & Dav. 
rH 9L. J. Q. B. 53; 4 Jur. 314; 113 BE. R. 
_ 1018. ——~— -——— Form of order.)—Pltf. 
issued a writ against J. to recover possession of 
a house, & signed judgment in default of 
appearance. The sheriff, in pursuance of a writ 
of possession, ejected H. who was in possession, 
& put in pltf. H. had no knowledge of the 
action, & did not claim to hold through J. On 
an application by IJ. that the writ of summons, 
& all subsequent proceedings in the action, be set 
aside for irregularity, & that pltf. restore pos- 
session of the house to appct. :—Held: the right 
order was, that the judgment & subsequent pro- 
ceedings be set aside, pltf. to go out of any 
possession obtained under the judgment; the 
order to take effect only if appct. within twelve 
days elect to be added as deft. ; appct. to be at 
liberty to appear upon filing an affidavait, that 
at the time of the issue of the writ he was in 
possession by himself or his tenant; the order 
to be without prejudice to any right pltf. might 
thereafter have to sign judgment against J. upon 
filing a proper aftidavit.—MINET v. JOHNSON 
(1890), 68 L. T. 507; 6T. L. R. 417, C. A. 
Annotation :— Consd. Berton v. Alliance Keonomic Invexst- 

ment Co., [1922] 1 K. B. 742. 

1019. ———,.|— JACQUES v. HARRISON, No. 
1182, post. 

——-- -—--- .|~—See Nos. 095-1002, ante. 











Sect. 4.—PRIOR DEMAND OR RE-ENTRY. 

See Common Law Procedure Act, 1862 (c. 76), 
s. 210; Statute Law Revision Act, 1892 (c. 19); 
Supreme Court of Judicature (Consolidation) Act, 
1925 (c. 49), sched. I. 

1020. Demand — Void lease — Action against 
lessee.|—-By marriage settlement, husband has the 
wife’s estate for life, with power to grant leases 
for twenty-one years, but nolonger. In breach of the 
power he grants a lease to A. for ninety-nine years, 
determinable upon lives. Wife survives him & 
conveys the fee to B.; & in the conveyance is 
recited the lease to A., who is recognised as then 
being tenant in possession of the estate, at the 
yearly rent reserved. 8. brings _ejectment 
against the assignees of the lease :—Held: the 
lease being void, & the recital being only matter 
of description, no demand of possession was 
necessary to sustain the action.—DOog d. Biaas 


Yo. ]— GRAND FALLS TOWN 
v. Perir (1898), 34 N. B. Kq. Rep. 
CREEN v. FRIES- 355.--C N. 

t. -—-— --—Proceedings in a 

criminal ct., under Code of Criminal 
Procedure, 4. 530, are not a sufficient 
demand of possession for the purpose 
of maintaining an ejectment suit.— 
Kam Korron MUNDUL v. NETRO 
KALLY DasSSEK (1878), I. I. Wi. 4 
Calc. 339.—IND. 
Evidence of.)-—Proof of part 
of a conversation, the witness spars 
left before it was terminated, is no 
sufficient evidence of a demand of 
osseasion.——ETTER 


v. Copp (1855), 
ames, 344.—CAN. 
b. Defendant put into posses- 
DDD 





mt de- 


sufficient, as it 
deft. was not 





demand must 





770 


Sect. 4.—Prior demand or re-entry. Sects. 5 & 6: 
Sub-sects. 1 & 2.] 
v. WHITE (1823), 2 Dow. & Ry. K. B. 716; 1 
L. J. 0.8. K. B. 170. 
~ 1021. No evidence of tenancy.] — C. who 
occupied premises as tenant at will to H. let B. 
into possession. B. had previously requested H. 
to accept him as tenant, which H. had refused 
unless B. would find security. B. remained in 
possession of the premises for two years, con- 
tinuing to treat with H., & to endeavour to find 
security, in which he did not succeed. H. brought 
ejectment against B. for the premises :—Held: 
no demand of possession was necessary. 

All the cases where a demand of possession has 
been held to be necessary are cases where the 
party has been let into possession by the lessor 
of pltf. Tere there was no tenancy at will; 
otherwise there would have been something to 
show that it was determined, as notice or entry 
(PARKE, B.).—DoE d. HEMING v. BRETT (1840), 
A. & W. 3. 

1022. ——- -——.]—-In 1836 deft. conveyed pre- 
mises in fee to G. In 1844 G. mortgaged to the 
Jessor of pltf. Deft. was in actual possession at 
the time of the sale in 1836, & so continued down 
to the commencement of the action :—Held: there 
was no evidence of the relation of tenancy at will 
between G. & deft., at the time of the commence- 
ment of the action, or between the lessor of pltf. 
& deft., so as to render a demand of possession 
necessary.—-DOE d. HAMMOND v. BALLARD (1847), 
YL. T. O. S. 2038. 

1023. ——— Defendant put into possession by 
owner—Previous to execution of deed.]—Defts., in 
1825, were put in possession of land by the owner, 
who, in 1827, executed a conveyance of it to them, 
which was void by reason of Charitable Uses Act, 
1735 (c. 86). The devisees of the vendor brought 
an action of ejectment in 1843. A demand of 
possession was made by the attorney who after- 
wards brought the action, under a written autho- 
rity, purporting to be signed by the lessors of 
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pits but the attorney being unacquainted with 
eir handwriting, a witness stated, that he had a 
few days before the trial called on the lessors & 
showed them the authority, when they acknow- 
ledged the signatures to be theirs :—Held: (1) a 
demand of possession was necessary ; (2) Demand 
of possession was necessary because defts. were 
put into on by M. [the owner] previous 
to the deed & not under the deed (PATTESON, J.).— 
on d. PULKER v. WALKER (1845), 14 L. J. Q. B. 

Recovery of eats by mortgagee. |—— 


See MORTGAGE, Vol. XXXV., pp. 406, 407, Nos. 
1474-1480. 
Tenancy at will.|—See LanpLorD & 


TENANT, Vol. XXXI., pp. 42, 43, Nos. 1884-1888. 

—— Tenancy at sufferance.|—Sce LANDLORD & 
TRNANT, Vol. XXXI., p. 48, Nos. 1958-1961. 

—— Notice to quit.|—--See LANDLORD & TENANT, 
Vol. XXXI., pp. 432 ef seq. 

Re-entry—Action for recovery amounting to 
re-entry.|-—See LANDLORD & TENANT, Vol. XXXI., 
pp. 475, 476, Nos. 6224-6240. 

—— Amounting to election to forfeit.|— See 
LANDLORD & TENANT, Vol. XXXI., pp. 505, 506, 
Nos. 6531-6537. 


Sect. 5.—LIMITATION OF ACTION. 
See LIMITATION OF ACTIONS, Vol. XXXII., 
pp. 425-491, Nos. 1013~1525. 


Sect. 6.—JOINDER OF CLAIMS—LEAVE OF THE 
COURT. 


Sus-sEcT. 1.—IN GENERAL. 
See R. S. C., Ord. 3, r. 6. 
1024. Exercise of judicial discretion—Certificate 
by counsel that leave should be granted—Pro- 
priety.|—MoorsE v. ULLCOAT’s MINING Co., LTD., 


[1908] W. N. 35, C. A. 
Annotation :—Mentd. Elliott v. Boynton, {1923] 1 Ch. 422. 


sion by owner.]-—Pltf. failed to prove 
his paper title, but showed that deft. 
went in under him, & it was then 
objected that a demand of possession 
was necessary, on which deft. had 
Jeave to move for a nonsuit.—KEN- 
NEDY VU. FREETH (1863), 23 U. C. R. 
92.—CAN. 

c.-—— By infant’s guardian.] — 
After the time mentioned in the notice 
for giving up possession, the guardian 
again demanded it. Deft. refused to 
give up the property, & said she had 
a better right to it than any one 
else :—Jleld: the refusal, being un- 
equivocal, was a disclaimer, & entitled 
pltf. to recover in ejectment.—REED 
v. Brown (1851), 7 N. B. R. (2 All.) 
366.—CAN. 

d. Agreement for exchange o 
lots—Failure to merfonh.LoTwo” oes 
sons, each possessed of a lot of Jand, 
agreed to exchange lots. Upon eject- 
ment brought for the lot which pltf. 
was to convey to deft.:—Held: a 
demand of possession of the premises 


was tusm etree v. ARNOLD 
(1862), 11 C. . 413,—CAN. 
& deft. in ejectment resided together 
upon the land, & deft. had no occupa- 
tion separate & distinct from that of 
pltf., proof of demand of possession 
Lah to action brough gene : 
ssary.—PHELAN v. PHELAN 
(1854), James, 184.—OAN. 

f.——— Heir of deceased partner. 
—~—Though a ath partner pele 
have an equitable title, yet the heir 
of the deceased partner suing in eject- 





ment upon his ancestor's legal title 
need not demand possession..——_Dok d. 
ATKINSON ¥. MCLEOD (1851), 8 U.C. R. 


g: Heir of grantor — Grant 
tnvalid.J—An heir need not demand 
poser from a person claiming the 
and as the grantee of the ancestor, 
who was a feme covert, & executed the 
deed under which deft. claims with 
her husband without the acknowledg- 
ment required by 59 Geo. 3, c. 3, 
such deed being as to her absolutely 
void.—Dork d. VANSICKLER v. FaIr- 
WELL (1841), 1 Ont. Dig. 2160.—CAN. 

h. —— Heir of devisee.-—-Dor d. 
MURRAY v. MURRAY (1874), 2 Pug. 
361 —CAN. 

k. —— Occupation asa Crown licencee 
—Action by Crown grantee.}—A person 
holding land under a Jicence of occupa- 
tion from the Crown is entitled to a 
demand of possession before ejectment 
brought by a grantee of the wn in 
fee.— DoE d. CREEN v. FRIESMAN (1836), 
5 oO. S. 661.—CAN. 

Il — Possession under agree- 
ment to purchase—Action by heir.]— 
Where a person takes possession of 
land under an agreement to purchase 
it, he is a tenant at will to the seller, 
& at the seller’s death his heir can 
maintain ejectment without any notice 
to quit, or demand of possession. 
Dor d. KEMP v. GARNER (1843), 1 
U.C. R. 39.—CAN. 


_—— —— Default + : 
ne boon {a posres 





m 
—Held: deft. having sses- 
sion as a purchaser, ae ing 
the payments, pltf. might eject with- 


out a demand.—ROBERTAON v. SLAT- 
TERY (1853), 10 U. C. R. 498.—CAN. 
n.-— -}—Plitf. sold to 
deft., & gave a bond for a deed, re- 
ceiving deft.’s bond for the purchase- 
money. Nothing was sai about 
ossession in either instrument. Deft. 
aving made default in payment, after 
having been for some time in posses- 
sion :—Held: pltf. could eject without 
either notice or demand.—ROBINSON 


o.. Tenant holding over.) — 
McDONALD v. MCDONALD (1876), 1 
R. & C. 420.—CAN. 


PART V. SECT. 6, SUB-SEOCT. 1. 

P. Exercise of judicial discretion 
—When causes may be joined.}—-The 
contention that leave to join another 
cause of action with one for the 
recovery of land can only be granted 
before the commencement of the 
action is not supported by the autho- 
rities which show that such leave is 
granted whenever the ct. thinks it 
reasonable to do so0.—LEE v. GAL- 
cAN (1905), 15 Man. L. R. 677.— 


a. Joinder of claim to set aside con- 
veyance.}J—-MAY v. DRUMMOND (1895), 
17 P e R. 21.—CAN. 

xr. Against two defendante—Separate 
causes of action.}—When an action 
is brought for t recovery of land 
from one deft., a cause of action 
against another deft., from whom such 
recovery is not sought, cannot 
joined. Persons cannot be joined as 











Part V.—ACTION FOR RECOVERY OF LAND. 


SUB-SECT, 2.—_WlEN LEAVE NECESSARY. 
See R. S. C., Ord. 18, r. 2. 


1025. Action to establish title to land.]|—(1) An 
action ‘to establish title to land” is an action 
for the recovery of land” so as to require the 
eave of the ct. under R. S. C., 1875, Ord. 17, r. 2, 
for its joinder with another cause of action. 

(2) An action for the administration of personal 
estate may be joined with an action to establish 
title to real estate where pltf. claims both estates 
under a common git in the same will.—WHET- 
STONE v. DEWIs (1875), 1 Ch. D. 99; 45 L. J. Ch. 
a ; 33 L. T. 501; 24 W. R. 93; 1 Char. Pr. Cas. 


«lnnotations :-—As to (1) N.E. Gledhill v. Hunter (1880), 14 
Ch. D. 492. Generally, Retd. ite Pilchor’s Estate, Pilcher 
v. Hinds (1879), 48 L. J. Ch. 512. 

1026. -|—(1) An action ‘‘ to establish title 
to land,” not claiming possession, is not an action 

for the recovery of land,’ so as to require the 

leave of the ct., under R. 8. C., 1875, Ord. 17, r. 2, 

for its joinder with another cause of action. 

(2) Where the writ was indorsed for declaration 
of title, declaration that a lease was granted under 
a mistake, recovery of rents & profits, & a receiver, 
& the statement of claim asked also for possession : 
Held: this was an action for recovery of Jand 
& nothing else, & there was no joinder of any 
cause of action which required the leave of the 
ct.—GLEDHILL v. HUNTER (1880), 14 Ch. D. 492 ; 
49 I. J. Ch. 333; 42 L. T. 392; 28 W. R. 530. 
Annotations :—.18 to (1) Consd. Norwich Corpn. vr. Brown 

(1883), 48 L. I. 398. Refd. Compton v. Preston (1882), 

21 Ch. D. 138. Generally, Mentd, Wallis v. Hands, New- 

aye att & District of Bristol Collieries Co. (1893), 41 

1027. |——An action was brought by pltfs., 
to establish their title to certain waste lands, & 
that they might be quitted in the possession thereof ; 
& for an injunction to restrain defts. from tres- 
passing on the lands, & from interfering with pltfs.’ 
rights or molesting their tenants & agents :— 
Held: pltfs. had established their title, there was 
not sufficient evidence of a charitable trust which 
defts. had alleged, & the Statutes of Limitation 
would not in this case protect them ; having regard 
to Gledhill v. Hunter, No. 1026, ante, the action 
was well founded, & the plea that defts. were not 
actually in possession & were unable to maintain 
this action could not be maintained.—Norwicu 
CORPN. v. BROWN (1883), 48 L. T. 898. 

1028. Administration action.|—-WHETSTONE v. 
Dewis, No. 1025, ante. 

1029. -|—In an action by the heir-at-law 
who was-also one of the next of kin of an intestate, 
against administratrix, who was in possession of 
intestate’s real estate, leave was given to join a 
claim for the recovery of the land, & a claim for 
the administration of the estate.—KITUHING 1. 
K1rcHING (1876), 24 W. R. 901; 3 Char. Pr. Cas. 











38. 

4030. Receiver.|—Leave given to join, with an 
action for the recovery of land, a claim for a 
receiver.—ALLEN v. KENNET (1876), 24 W. BR. 845 ; 


3 Char. Pr. Cas. 38. 
Annotation :—Apld. Kendrick v. Roberts (1882), 46 L. T. 
59 


1031. ———.]—Leave given to join with an 
action for the recovery of land, (a) a claim for 
injunction to restrain one of defts. from receiving 





defts. in the same action if the causes 


n inst each are se te.— 
Of awe. KAITANGATA Pic wiv 


~ CoaL Co., LTp. (1899), 18 N. Z. 
i KR. 37.—N.Z. 
PART V. SECT. 6, SUB-SECT. 2. 
1042 i. Counterclaim.}—Held : deft, 


PRITCHARD 1. 
oO. R. 50.—-OAN. 


can counterclaim without leave, but 
he cannot in his counterclaim without 
leave join another cause of action with HUNTER v. STARK (1895), 17 P. R. 
a claim for the recovery o ; N 

PRITCHARD 


1042 {i. ———-.]—A counterclaim four 
the recovery of land is an action for 
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the rents & profits of the same land; (6) a claim 
for the appointment of a receiver of the rents & 
profits of the same land; (c) a claim for the 
delivery up & cancellation of a deed under which 
the same deft. claimed to be entitled to the same 
land.—Cook v. ENCHMARCH (1876), 2 Ch. D. 111; 
a L. J. Ch. 504; 24 W. R. 293; 3 Char. Pr. Cas. 
Annotation :—Reid. Re Pilcher, Pilcher v. Hinds (1879), 40 


1032. 

ante. 
-.J—See, also, Sect. 11, post. 

1083. Execution of conveyance.|——Leave given 
to join with an action for the recovery of a set 
of chambers in one of the Inns of Court, a claim 
for the deft. to execute a conveyance of the pro- 
perty to new trustees.—MANISty v. KENIEALY 
(1878), 24 W. R. 918; 3 Char. Pr. Cas. 36. 

1034. Claim for title deeds.|—-Cook v. ENcH- 
MARCH, No. 1031, ante. 

1035. Rents & profits— Injunction restraining 
receipt by defendant.|—Cook v. ISNCHMARCH, No. 
1031, ante. 

1036. 
ante. 

1037. Declaration as to validity of lease.|— 
GLEDNILL v. IUNTER, No. 1026, ante. 

pro) 





.]—GLEDHILL v. Hunter, No. 1026, 





.1—GLEDHILL v. HUNTER, No. 1026, 


1038. Injunction—Restraining user of 
by defendant.]|— DENNIS v. CROMPTON, [188 
121. 

1039. -]—A purchaser of real property 
brought an action claiming quiet possession of the 
property purchased, & an injunction to restrain 
deft. from interfering with such possession :— 
Held: the claim for an injunction was not a 
separate cause of action, & could be joined with 
that for possession without the leave of the ct.— 
KENDRICK v. ROBERTS (1882), 46 L. T. 59; 30 
W. R. 365. 

1040. ———.]—NoRWICH Coren. v. BRowN, 
No. 1027, ante. 

Restraining receipt of rent & profits.]— 
See No. 1031, ante. 
Restraining breach of injunction.]-—.See 
No. 1046, post. 

.1—See, further, INJUNCTION, Vol. XXVIII., 
p. 500, Nos. 1009-1014. 

1041. Trespass & assault.}]—- DENNIS v, 
CROMPTON, [1882] W. N. 121. 

1042. Counterclaim.|-—The provision of R. S. O., 
1875, Ord. 17, r. 2, that no cause of action, except 
those specified in that rule, shall, unless by leave 
of the ct., be joined with an action for the recovery 
of Jand, applies to a counterclaim as well as to an 
original action.—CoMPTON v. PRESTON (1882), 21 

th. D. 188; 471. T. 122; 30 W. RR. 563 5 sub nom. 
COMTON v. Preston, 51 L. J. Ch. 680. 

1043. Foreclosure.|—-Foreclosure action is not 
an action for the eee of land within the 
meaning of R. S. C., 1875, Ord. 17, r. 2.—TAWELL 
v. SLATE Co. (1876), 3 Ch. D. 629; 8 Char. Pr. Cas. 
39 


1044, ———.]—A. mortgaged property to pltf., & 
afterwards became a liquidat debtor. The 
trustee under the liquidation sold the equity of 
redemption to B., the brother of A. Plitf., havi 
brought an action for foreclosure against B., foun 
A. in possession of the property. A., on demand 

















the recov: of land, within rule 341 
as to joinder of causes of action,— 


f land.— 47.—CAN. 
(1889), 17 t. Rreepase. (Onc v. 
(1884), 1 P., K, 496.—CAN. 
a. ——— Remission to county court.}— 
Where an action of trespass is joined 
DDD2 


CAMERON 
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Sect. 6.—Joinder of claims—Leave of the court: 
Sub-sects. 2,3 &4. Sect. 7: Sub-sect. 1.] 


made, refused to give up possession, & as the 
security was insufficient pltf. applied to the ct. for 
leave to join an action against A. for the recovery 
of the land with the action for foreclosure against 
B. :—Held: the leave ought not to be granted.— 
SUTCLIFFE v. Woop (1884), 53 L. J. Ch. 970; 50 
L. T. 705. 

———.]—-See, also, MORTGAGE, Vol. XXXYV., 
pp. 568, 569, Nos. 3003-3009. 

1045. Valuation under agreement.|—Where an 
agreement for a tenancy had failed & pltf. brought 
an action for recovery of the land, & deft., who had 
entered into possession of the land, set up the 
agreement as a defence. On summons, brought by 
pltf. for leave to amend the indorsement on the 
writ by claiming a valuation, which he alleged that 
deft. had agreed to pay on entering into possession 
of the land, but had not paid :—Held: pltf. had 
a right to claim the valuation under the agreement 
as an alternative, in case he failed in recovering the 
land, & the amendment should be allowed.— 
RUSBROOKE v. FARLEY (1885), 54 L. J. Ch. 1079 ; 
33 W. R. 557; sub nom. RUSHBROOKE v, FARLEY, 
52 L. T. 572. 


Annotation :-—Refd. Lloyd v. Great: Western & Metropolitan 
Dairies (1907), 76 L. J. K. B. 924. 


1046. Breach of covenant—Injunction to re- 
strain.|—HAMBLING v. WALLANI, [1889] W. N. 133. 
annals :—Refd. Wheeler v. Keeble (1914), Ltd., [1920] 


1047. ——— Damages for breach.|—The writ 
claimed recovery of possession of a house, an 
injunction to restrain defts. from doing on the 
premises anything which might be a nuisance to 
pltf., contrary to the provisions of the lIcase 
granted by her to them, & damages. No state- 
ment of claim had been delivered. Pltf. moved 
for an injunction till the trial, & defts. moved to 
set aside the writ on the ground that it disclosed 
two causes of action, & that pltf. had not obtained 
leave to join with an action for recovery of land, 
founded on breach of covenant before action 
brought, a claim for an injunction founded on 
continued breach after action brought :—Held: 
under HR. S. C., Ord. 18, r. 2, the claim for damages 
for breach of contract might be joined with the 
action for recovery of land.—READ v. WOTTON, 
[1893] 2 Ch.171: 62 L. J. Ch. 481; 68 L. T. 209; 
41 W. R. 656; 37 Sol. Jo. 285; 3 R. 374. 
Anuoaion :—Consd. Wheeler 7. Keeble (1914), Ltd., [1920] 


Mesne profits.|—See Sect. 13, post. 

1048. Redemption.]—--A bill, which seeks to sct 
aside a number of mtges. as invalid, & prays that 
pltf. may be at liberty to redeem such as are valid, 
cannot be treated, on demurrer for multifarious- 
ness, as a redemption bill, but must be taken as a 
bill to set aside the mtges. merely.—ERNEST v. 
PARTRIDGE (1863), 1 New Rep. 425. 

1049. -}—Appearance to a writ does not 
waive objection to a joinder with an action for 
recovery of land, of causes of action other than 
those specified in R. S. C., Ord. 18, r. 2. 

Creditor, who had recovered judgment against 
his debtor & been appointed receiver of his debtor’s 
land, by way of equitable execution, brought an 
action against debtor’s mtgee. in possession, 
as sole deft., claiming (a) a declaration that the 





with an ejectment on the title, the ct. b. S 
cannot strike out the count in oject- 
ment for the purpose of remitting the 
action for trial to the county ct. unless 
inserted mala fide.—MURPHY v. BANDON 
UNION GUARDIANS (1889), 24 L. R. Ir. 


cifie perf 


. Spe orm 
v. JAMES (1886), 11 P. R. 347.—CAN. 
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10501. When application may be 
made.J—Where leave is necessary to 
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mtge. was fraudulent & constituted no rea Se 
on the land, (5) possession, (c) alternatively 
an account of what was due, & redemption. 
Deft. ey vea & a statement of claim was 
delivered, which did not vary the claim on the 
writ. Deft. then took out a summons to strike 
out the statement of claim, on the ground that 
other causes of action had been joined with an 
action for the recovery of land without leave :— 
Held: (1) deft. was not too late in i the 
objection after appearance ; (2) as either the claim 
to set aside the mtge. or to redeem it could have 
been joined with a claim for the recovery of land 
they could both be so joined in the alternative.— 
Hunt v. WORSFOLD, [1896] 2 Ch. 224; 65 L. J. Ch. 
548; 74 L. T. 456; 44 W. R. 461; 40 Sol. Jo. 
458. 


SUB-SECT. 3.—TIME FOR APPLICATION. 

See R. 8. C., Ord. 18, vr. 2. 

1050. When application may be made.|]—-In 
actions for the recovery of land leave to join 
another cause of action must be obtained before 
service of the writ. Qu.: whether the ct. has 
jurisdiction after service of the writ to give such 
leave, if a special case for indulgence be made out. 
— Re PILCHER, PILCHER v. H1npDs (1879), 11 Ch. D. 
905; 48 L. J. Ch. 587; 40 L. T. 8832; 27 W. R. 
789, C. A. 

Annotations :-—Folld. Musgrave v. Stevens, [1881] W. N. 
163. Distd. Kendrick v. Roberts (1882), 46 L. T. 59. 
Consd. Rushbrooke v. Farley (1885), 52 L. T. 572. Expld. 
Lloyd v. Great Western Dairies Co., [1907] 2 K. B. 727. 
1051. |—MUSGRAVE v. STEVENS, [1881] 

W.N. 163, C. A. 


Annotation -_Expld. Tloyd v. Great Western Dairies Co., 
11907) 2 K. B. 727. 





ae ———.|—-RUSBROOKE v. FarL4ny, No. 1045, 
ante. 
1053. .]}—Leave to join another cause of 





action with an action for the recovery of land may 
be given by the ct. or a judge after issue of the writ 
in which the causes of action have been improperly 
joined. Such a joinder is an irregularity only, & 
an objection to the writ on that ground is capable 
of being waived by defts.—LLoYpD v. GREAT 
WESTERN Darrigs Co., [1907] 2 K. B. 727; 76 
L. J. K. B. 924; 97 L. T. 384; 23 T. L. R. 570; 
51 Sol. Jo. 530, C. A. 
Annotation :—Refd. Smythe v. Wiles, [1921] 2 K. B. 66. 
1054. Counterclaim.]-—The leave of the ct. 
to amend a counterclaim by joining to it a claim 
for the recovery of land will not be granted where 
the application is not made until after the pleadings 
have been completed & notice of trial given, & 
where it: sets up a totally distinct case from that 
raised upon the pleadings,—-CLARK v. WRAY (1885), 
31 Ch. D. 68; 55 L. J. Ch. 119; 34 W. R. 69; 
sub nom. CLARK v. WRAY, WRAY v. CLARK, 53 
L. T. 485. 





SUB-SECT. 4.—OBJECTIONS TO APPLICATION. 

1055. Properly raised as matter of defence.]— 
(1) Pltf., without obtaining the leave of the ct., 
joined a claim for recovery of land with other 
claims. By his statement of claim he altered his 
claim for relief by omitting the claim for recovery 
of land. Deft. by his defence raised the objection 


join other causes of action with an 
action for the recovery of land, it must 
be obtained before the writ of summons 
is issued, unless under very exceptional 
circumstances.— MCLEAN v. CLEAN 
(1897), 17 P. R. 440.—CAN, 


ance. }-—CAMPBELL 


Part V.—AcTION FOR RECOVERY OF LAND. 


that the writ of summons was issued without leave 
of the ct.:—Held: the defence ought not to be 
struck out as embarrassing. 

_ Semble : (2) an objection that a writ of summons 
joining a claim to recover land with other claims 
had been issued without leave of the ct., was pro- 
perly pleaded in the defence : io) lies could not 
cure the irregularity in his writ by omitting the 
claim for recovery of land from his statement of 
claim; (4) to cure the irregularity the writ of 
summons must be amended ; (5) such amendment 
could not be made without the consent of deft.— 
WitmMorr v. FREEHOLD HovusE PRroprrerty Co. 
(1884), 51 L. T. 552, C. A. 

Be ori :—As to (1) Folld. Hunt v. Worsfold, [1896] 2 


1056. Cure of irregularity—Omission of claim for 
recovery of land.|—-WI1LMOTT v. OLD HOUSE 
PROPERTY Co., No. 1055, ante. 

1057. ——- Amendment of writ—Only with con- 
sent of defendant.]—-WILMOTT v. FREEHOLD HOUsE 
PROPERTY Co., No. 1055, ante. 

1058. Waiver by defendant—Appearance after 
knowledge of irregularity—R. S. C., Ord. 70, r. 2.]— 
Where a writ of summons was indorsed with a 
claim for the recovery of land, & also for a debt, 
without any leave having been obtained to join 
them, & deft. entered an appcarance thereto, «& 
applied to strike out one or other of these claims :— 
Held: the application was too late, as deft., by 
entcring an appearance, had ‘‘ taken a fresh step 
after knowledge of the irregularity ’’ within the 
meaning of R. 8. C., Ord. 70, r. 2.—MULCKERN vv, 
DorERKs (1884), 58 L. J. Q. B. 5263; sub nom. 
oe v. DOERKS, 51 L. T. 429; 28 Sol. Jo. 688, 

WC, 


Annotations ie 5 Re Derbon, Derbon v. Collis (1888), 
58 L. T. 519. FF. Hunt v. Worsfold, (1896] 2 Ch. 224. 
1059. 


——-.]—A claim for recovery 
of the possession of land was, subsequently to the 
institution of an action for administration, added 
by amending the statement of claim, & without 
the leave of the ct. being obtained under ht. 8. C., 
Ord. 18, r.2. Deft. pleaded to the amended state- 
ment of claim, & raised the objection to this 
joinder of causes of action without leave, but took 
no step to insist on the objection until the trial 
of the action :—Held : the objection to the joinder 
of such claims could not be insisted on at the trial, 
as it would be too late under R. S. C., Ord. 70, vr. 2. 
—Re DERBON, DERBON v. COLLIs (1888), 58 L. T. 
519; 30 W. R. 667. 


Annotation :— Refd. Bullock +. 
Co. (1906), 76 L. J. K. B. 127. 








London Gencral Omnibus 


1060..-———- ———.]|—Hunr v. WorsFoLp, No. 
1049, ante. 
1061. ——- .|—LLOYD v. GREAT WESTERN 





Dairies Co., No. 1053, ante. 


SxecT. 7.—THE WRIT. 
SUB-SECT. 1.—SPECIALLY INDORSED WRIT. 

See R.S. C., Ord. 3, r. 6 (F). 

4062. Where relationship of landlord & tenant 
eatanllenee at an action for the recovery of 
land by a landlord against a tenant the writ of 
summons can be specially indorsed under R. 8S. C., 
Ord. 3, r. 6 (F.), only when pltf. was party to the 
lease or agreement under which the hereditaments 


PART V. SECT. 7, SUB-SECT. 1. 

. Where relationship of landlord d& 
iencat established — Relationship must 
be shown on face of writ.}—Though the 
ussignee of @ lessor will, in an action 
to recover the demised premises for 


indorsed, suc 


non-payment of rent, be given liberty 
to mark judgment summarily upon 
motion on a writ of summons specially tenancy between the ee ~——KEENAN 
h Uberty will not be  v. CARSON, [1897] 21. R. 

granted unless it is stated in the 
indorsement that the lessor’s interest 
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have been held, or when deft. has paid rent to pltf. 
thereby acknowledging his title, or when deft. is 
otherwise estopped from denying aa title.— 
CASEY v. HELLYER (1886), Q. B. D. 97; 565 
L. J. Q. B. 207; 54 L. T. 103; 34 W. R. 387; 8 
T. L. R. 98, C. A. 

ae :~~Distd. Hopkins v. Collier (1913), 28 T. L. R. 


Attornment of mortgagor to mortgagee.|]— 
Sce MorTGaGp, Vol. XX XYV., p. 330. Nos. 733-737. 

1068. Action based on forfelture—Defendant 
holding under conditional agreement for lease— 
Breach of condition—Plaintiff having right of 
been A Papi writ cannot be specially indorsed, 
under R. 8. C., Ord. 3, r. 6 (I’.), in an action for 
possession against a tenant who holds under a 
conditional pprocment to grant a lease, & who 
has broken the condition & thereby given pltf. 
a righ of re-entry.—MANSERGH v. RIMELL, [1884] 
W. N. 34; Bitt. Rep. in Ch. 210. 

1064. Non-payment of rent.|——In a lease 
of a dwelling-house for a term of seven years there 
was a provision that, if any rent were in arrear 
for a certain time, the landlord might either forth- 
with determine the term by notice to quit in 
writing, or immediately re-enter. Itent being in 
arrear for the specified period, the landlord gave 
the tenant notice to quit, & brought an action to 
recover the premises :—//eld : the claim to recover 
the premises being in substance based on a for- 
feiture, the case did not come within the words of 
R. S. C., Ord. 3, r. 6 (F.); & therefore the writ 
could not be specially indorsed with such claim 
under that rule, & pltf. could not obtain leave to 
enter judgment for recovery of the land under 
R. S. C., Ord. 14.—ARDEN v. Boyer, [1894] 1 
Q. B. 796; 63 L. J. Q. B. 838; 70 L. 'T. 4803; 42 
W.R. 454; 10 T. L. R. 253; 38 Sol. Jo. 324; 9 
R. 372, C. A. 

Annotation :-—Distd. Kemp tv. Lester, [1896] 2 Q. B. 162, 


1065. Action by executors of deceased landlord.] 
—'Testator’s exors. brought an action against deft., 
to whom testator had Ict certain premises for three 
years from Dec. 25, 1908, & then from year to 
year, to recover possession of the premises. Duc 
notice to quit had been given by pltfs. to deft. 
& such notice had expired. The writ in the action 
was specially endorsed under ht. S. C., Ord. 8, 
r. 6 (I".) :—Held : pltfs. could properly proceed by 
specially endorsed writ under ht. S. C., Ord. 3, 
7 6 (I’.).—Iiopk ins v. COLLIER (1913), 29 T. L. RR. 
307. 

1066. Validity of writ— Omission in copy of writ 
served on defendant.|—-In an action for the 
recovery of land by a landlord against tenants 
whose term had expired, the writ was specially 
indorsed under R. S. C., Ord. 3, r. 6 (I.), with at 
statement of the date of the lease, the length of the 
term & the mode of devolution of the lessee’s 
interest upon defts. ; but in the copy of the writ 
served upon defts. the length of the term did not 
appear :—Held: the copy served upon defts. gave 
them sufficient information to satisfy the reqtire- 
ments of R. 8. C., Ord. 3, r. 6 (F.), & they could not 
object that the writ was not specially indorsed 
within the meaning of that rule.—-HANMER »v. 

‘LIFTON, [1894] 1 Q. B. 238; 42 W. R. 287; 10 
T. L. R.12; 38 Sol. Jo.10; 10 R. 55, D.C. 

1067. ——— Exaggerated claim. |——The naming an 

exaggerated amount will not make the [specially 








has become vested in pltf., or that 
there is oa subsisting contract of 


234.—IR. 
d. —— ——.]— KEATING v. MUL: 
CAHY, [1926] I. lt. 214.— IR. 
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Sect. 7.—The writ: Sub-seeis. 1 & 2, A., B. & C. 
(a) & (6).] 
endorsed] writ bad (RiaBy, U.J.).—SOUTHPORT 
TRAMWAYS Co. v. GANDY, [1897] 2 Q. B. 66; 66 
L. J. Q. B. 582; 76L. T. 815; 45 W. R. 684, C. A. 
Summary judgment.|]—See Nos. 1183, 1184, post. 


SuB-sk-crT, 2.—THE SERVICE. 
A. In General. 

See RR. S. C., Ord. 9, vr. 2. 

1068. General rule—Personal service required.|— 
In ejectment, the declaration must be personally 
delivered, if deft. can be found.—TAYLOR v. JEFTS 
(1719), 11 Mod. Rep. 302; 88 EK. R. 1053. 

1069. Irregularity of service—Waiver by ap- 
pearance.!|— Making a defence on trial in ejectment 
is a waiver of irregularity in the service of the 
ejectment.—KrEMPron d. BOYFIELD v. CROSS 
(1735), Lee temp. Hard. 108; Cunn. 161; 95 
E. R. 67 
1070. Service on Sunday.|— Declaration in 
ejectment, which is considered as process, cannot 
be delivered on Sunday.—WALKER v. TOWNE 
(1745), Barnes, 309; 04 E. R. 929. 

1071. Defendant obstructing service.|—If the 
tenant in possession by fraud prevents a complete 
& regular service of the declaration in ejectment, 
judgment may still be obtained against the casual 
ejector.—DoE d. FRITH v. Ror (1835), 3 Dowl. 
569. 

1072. -|—The usual service in ejectment 
may be dispensed with, where prevented by the 
violence of the tenant in possession.— DoE d. Ross 
v. ROE (1839), 7 Scott, 846. 

1073. -|—Service of a declaration & notice 
in cjectment upon the premises, will be dispensed 
with, where access to them is prevented by the 
tenant.— Dor d. BARRrow v. ROE (1840), 1 Man. 
& G. 238; 1 Scott, N. R. 25; 133 i. R. 321. 

1074. Defendant refusing service—Writ thrown 
at defendant’s feet.|—-Pltf. may have a rule for 
judgment against the casual ejector, where it 
appears he did not serve deft. on the premises, but 
subsequently threw the declaration at deft.’s 
feet near the premises, deft. having previously 
refused to take it when tendered to him.—Dok d. 
ARMSTRONG v. Rox (1840), 4 Jur. 608. 

















B. When Premises Vacant. 

See Ri. S. C., Ord. 0, r. 9. 

1075. What amounts to vacant possession — 
Furniture or goods left in house.|—Isaacs v. 
DIAMOND, [1880] W. N. 75, C. A. 

1076. Copy posted on_ premises.|] — ANON. 
(1773), Lofft, 273; 98 I. Rt. 647. 

1077. ——-.]|—Service of a declaration in eject- 


PART Vv. SECT. 1, SUB-SECT. 2.—A. 

e. Affidavit of service—On tenant 
in pessession.}—Service on a person 
stated in the affidavit to have admitted 
himself be tenant in possession, is 
oy sufficient; he must be sworn to 


tenant in Peoeeacne DoE d. 
mary Roe (1838), 1 Ont. Dig. 2196. 


Must state 


ment was poste 


LOVELAND tv. 


f. ———- Swearing of affidavit.}—An liec. N. 8. 123 
affidavit of service cannot be sworn k. Time of service 
before the attorney in the cause.— by 12 Viet. c. 93, a. 
Dor d. WALKER v. Rox (1839), 1 Ont. ¢4 


Dig. 2 l 96.—CAN. 


fi: ‘ Must show time o ible 
-—-lhe affidavit must show the time o 
service.— Dor ad. SHERWOOD v. ROE 
(1849), 5 U. C. R. 319.—CAN, 


h. On unoccupied premises — 


-——DOE 





premises 
Deft. was abrvad, & 
receiver in this country. The eject- 
don each of the only 
two houses on the premises; the 
affidavit from which the above facts 
appeared did not state that the houscs 
were unoccupied :—Held ; 
tion of service should be : 
ee (1834), 2 Ir. L. 


—Whether affected 


on in ejectment is not included iu 
the proviso to above Act, but may 
be served between July 1 & A 2 
d. SHORTTS v. 
C. L. Ch. 106.—CAN, 


PART V. SECT. 1, SUB-SECT. 2.—B. 
1076 i. Copy posted on premises.]— 
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ment by j it on the barn door of the 
premises, in which barn the tenant had occasionally 
slept, there being no dwelling-house, & the tenant 
not being to be found, at his last place of abode, 
was allowed to be good service.—FENN d. BUCKLE 
v. RoE (1805), 1 Bos. & P. N. R. 203; 127 EB. RR. 
475. 

1078. .|—A tenant absconded, leaving the 
key of the premises with his attorney, to whom he 
by letter referred the landlord. A copy of the 
declaration & notice was affixed to the door of 
the premises, & another copy was served on the 
attorney :—Held: a sufficient service to entitle 
pitf. to judgment against the casual ejector.— 
DoE d. DOVASTON v. RoE (1842), 4 Man. & G. 
765; 5 Scott, N. R. 174; 134 KB. R. 314. 

1079. |—In ejectment for lands upon 
which there is no house, & the tenant’s residence 
cannot be ascertained, service of the declaration 
& notice upon the tenant’s agent, leaving copies 
at his last ascertained dwelling-house, & affixing 
a notice in a conspicuous part of the land, is a 
sufficient ground for a rule nisi for judgment 
against the casual ejector.—Dor d. JOHNSON v. 
Row (1842), 12 L. J. Q. B. 97. 

1080. -J]—Where the tenant in possession 
of premises, which formed the subject of an action 
of ejectment, had quitted the premises & could 
not be found & it was believed had gone to 
America, & service of the declaration & notice 
was effected on the premises upon a person who 
appeared to be employed as agent to see that the 
house was kept in repair & by sticking copics on 
the door of the house, the ct. granted a rule nist 
for judgment against the casual ejector, &, upon 
affidavit of service of the rule in the same manner 
as the declaration & notice, made the rule absolute. 
—DorE d. TABAY v. ROE (1843), 1 Dow. & L. 118. 











1081. ——.|—-DoE d. PorTLAND (DUKE) v. 
Roe (1848), 10 L. T. O. S. 348. 
1082. ——— Premises only partly vacant—Service 


on persons in occupied parts.|—In ejectment, if 
one part of the premises be vacant, & the other 
in the occupation of a tenant, it is sufficient for an 
affidavit to ground a motion for judgment against 
the casual ejector, to state that a copy of the 
declaration was served on the tenant who occupied 
the one part, & that another copy was affixed 
on the floor of that part which was vacant.— 
Dor d. EVANS v. ROE (1820), 4 Moore, C. P. 469. 

1083. -|—Where there were four 
tenants, Iessees of four adjoining houscs, three of 
whom were personally served with a declaration 
in ejectment, but the fourth having left the 
premises unoccupied, the declaration was affixed 
to the door of his house, the ct. granted a rule 
nisi for judgment against the casual ejector, to 
bo served in the same way as the declaration, & 
afterwards made the rule absolute on an affidavit 











Where the tenant could not be found, 
& no person was in actual possession, 
& a copy of the declaration had been 
affixed on the most conspicuous part 
of the premises :—Held: a rule nisi 
for judgment should be granted, to 
be served in the same manner as the 
declaration.—Doxk d. ars Neer v. 


unoccupied. j— 
d no agent or 


substitu- 
refused.— 


1076 il. -}~—In ejectment for non- 
poe of rent, the declaration had 
n posted on the hall-door of the 
principal dwelling-house, & served 
ug. 21. upon re chet tenants in possession : 
-——Held: good service on a mtgee. 
Rog (1853), 2 the premises, who was resident 
in America.—BEECHER v. 





26.}—The declara- 
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of such service.—Dor d. HINDLE v. Rog (1838), 
6 Dowl. 393; 3M. & W. 279; 71. J. Ex. 83; 2 
Jur. 278; 150 BR. BR. 1149. 

Annotation :—Apld. Doe d. Tabay v. Roe (1843), 1 Dow. & L. 


1084, -|—In ejectment to recover 
pore sion of several houses comprised in one lease, 
the ct., as to some of them, granted a rule nisi for 
judgment against the casual ejector, upon an 
affidavit showing service of the declaration & 
notice, by affixing copies on the outer doors, the 
premises being unoccupied & shut up, & by serving 
two persons who claimed to be assignees respec- 
tively of part of the premises, & the attorney of 
one of them; & they afterwards made the rule 
absolute, upon affidavit of the service thereof 
in the same way.—Dor d. CHIPPINDALE v. ROE 
(1849), 7 C. B. 125; 137 E.R. 51. 

1085. -]—Premises had been let 
to a tenant who died; subsequently another 
person obtained possession of part, & the other 

art was void; there being one half year’s rent 
in arrear & no sufficient distress to be found upon | 
the premises countervailing the arrears, a writ o 
cjectment was served on the person in the posses- 
sion of part, & also a copy affixed to the door of the 
cottage which was unoccupied :—Held: the 
service was sufficient, & pltf. was at liberty to sign 
judgment in the ejectment to recover the whole.— 
CLINTON (LORD) v. WALES (1856), 28 L. T. O. S. 
105; 2 Jur. N. S. 1096; 5 W. R. 113. 


vo 
C. On what Persons. 
(a) In General. 


1086. Where premises sub-let—Undertenants.]— 
In ejectment for premises which had been demised 
on lease to one person who had underlet to others, 
it was held to be necessary to serve all the under- 
tenants with a copy of the declaration.—DOoE d. 
DARLINGTON (LORD) v. Cock (1825), 4 B. & C. 
259; 107 EK. R. 1055. 

1087. Landlord alone.| — Service of a 
declaration in ecjectment on the landlord alone, 
of premises let by him in single rooms to weekly 
lodgers, is not sufficient, unless he occupies part 
of the house sought to be recovered.—Dor d. 
ILTUBBARD v. ROE (1836), 2 Har. & W. 333. 

1088. .]—Service of a declaration in 
ejectment on the lessee of the premises, which he 
usually underlet to weekly tenants, but which 
had been unoccupied some time :—Held: good 
servicc.—DorE d. Hayne v. ROE (1837), Will. 
Woll. & Dav. 72. 

Where defendant lunatic.|—See Lunatics, Vol. 
XXXIII., pp. 235, 236, Nos. 14094, 1500, 1504, 
1511-1521. 

Recovery of church property.|—-See EccL&Est- 
ASTICAL Law, Vol. XIX., p. 543, Nos. 4031-4034. 











cee el 

















(b) Bodies Corporate and Incorporate. 

See R. S. C., Ord. 9, r. 8, &, generally, Com- 
PANIES, Vol. IX., pp. 676, 677, Nos. 4505-4510. 

1089. Book-keeper.]|—Service of a declaration 
in ejectment on the book-keeper of a co. In posses- 
sion of part of the premises sufficient.—DoE v. 
RoE (1831), 1 Dowl. 23. 

1090. Clerk of company.]—Rule granted to 
show cause why service of a declaration in eject- 


PART V. SECT. 7, SUB-SECT. B= | Be on a. 


_L Service upon tenant in poases- 


to—Refusal of court to set wife.) 


or his 


sion sworn 
it aside.}-Where service upon the | son but the tenant or 

was sworn to, the insufficient, unless it can be shown 
Lge vi the declaration 


set it aside upon an 
ed 


ct. ref to 
affidavit stating it to have been serv 


upon a stranger or_ servant on the 


1826), Tay. 350.— 
m. Necessity ite service upon tenant 


came to the tenant’s 
knowledge before the first day of the 
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ment on the clerk of an incorporated co., should 
not be good service.—DoE d. Ross v. RoE (1886), 
5 Dowl. 147; 2 Har. & W. 124. 

1081. ———.]|—-Dor d. ANGLESEY (MARQUIS) v. 
ROE (1839), 3 Jur. 10. 

1092. -|—In ejectment for part of the bed 
of a canal, service of the declaration on the clerk 
of the canal co. at their office, was held sufficient 
for a rule nisi for judgment against the casual 
ejector.— Dok d. FISHER v. RoE (1842), 10 M. & W. 
21; 3 Ry. & Can. Cas. 145; 2 Dowl. N.S. 225; 
11 L. J. Bx. 345; 152 KH. R. 365. 

_ 1093. .I—-Where the proprietors of a co., not 
incorporated, were tenants, & a third party in 
actual occupation of a piece of land for which the 
ejectment was brought, service of the declaration 
on several of the proprietors, & on the clerk & 
treasurer of the co., & on the occupier was held 
sufficient service, it being sworn that the pro- 
prietors of the co. were believed to be joint tenants 
of the land in question.—Dot d. v. ROE 
(1844), 1 Dow. & L. 873; 13L. 3. Q. B. 151. 

it heal :—Apld. Doe d. Bennett v. Roo (1819), 7 Cc. B. 


REcOvERY or Lanp. 











1094. Secretary.|—Service of a declaration in 
ejectment on the secretary of the East India Co., 
but who did not reside on the premises. is sufficient. 
—DoE d. Coopers’ Co. v. RoE (1839), 8 Dowl. 
134; 3 Jur. 1077. 

1095. —DokE d. ANGLESEY (MARQUIS) v. 
Ror (1839), 3 Jur. 10. 

1096. Matron of institution.|—Service of the 
declaration in ejectment on the matron of a public 
co., who resided on the premises, & on the secretary 
who did not reside, together with an acknowledg- 
ment by the solr. of the co. that he received it.— 
Held: sufficient for a rule absolute.—Dor d. 
FISHMONGERS’ Co. v. ROE (1848), 7 Jur. 441. 

1097. Treasurer.|— Dok d. v. Rou, No. 1008, 











ante. 

1098. Occupier of premises.|-—Don da. UV. 
Ror, No. 1098, anle. 

1099. Manager of works.|——-Ct. granted a rate 
for judgment against the casual ejector where the 
premiscs were held under lease by several persons 
trading under the firm of W., I. & co. upon an 
affidavit of service of the declaration & notice 
upon the manager of works, upon the premises, & 
of personal service on one of the flrm—the affidavit 
stating them to be joint tenants of the premises.— 
Dor d. BENNET v. Roe (1849), 7 C. B. 127; 187 
BK. RR. 52. 

1100. Training institution—Superintendent & 
chaplain.|—Dor d. Morris v. Roe (1850), 15 L. T. 
O.S. 206. 

1101. Upon premises.|—Dor d. Benner v. Roe, 
No. 1099, ante. 

1102. Upon one partner.}—Dou d. BENNETT v. 
ROE, No. 1099, ante. 

See R. S. C., Ord. 48A, &, generally, PARTNER- 
suip, Vol. XXXVI., pp. 411 et seq. 

1108. Statutory provisions as to service—Rallway 
company.]—An Act of Parliament incorporating a 
railway co. enacted, that service on the secretary or 
clerk of the co., & in case he could not be found, 
hen on any agent or on any director, should be 
deemed good service. The co. being in possession 
of certain premises for which an ejectment was 


term.—Dor d. Gray v. Ror (1837), 
5 O. 8. 483.—CAN. 


n. Service upon one of several tenants 
in common,}—Service upon one of 
several tenants in common in posses- 
sion of the same parcel, is sufficient.— 
Doz d. DAVIDSON v. Rox (1837), 
Tay. 491.—CAN. 


DUNLOP v. ROE 


upon an r- 
his wife is 
that 
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Sect. 7.—The writ: Sub-sect. 2, C. (b), &@ D. Sects. 
8,9 &10.] 


brought :—Held: on affidavit of service of the 
rule in the manner prescribed, the rule for judgment 
against the casual ejector might be granted 
absolute in the first instance.—Dor d. BROMLEY v. 
RoE (1840), 8 Dowl. 858; 4 Jur. 1068. 

1104, —— -]—Service of declaration, in 
ejectment against a railway co., upon the secretary 
of the company, is good, by Companies Clauses 
Act, 1845 (c. 16), 8. 135.—DorE d. BAYES v. Ror 
(1846), 16 M. & W. 98; 16L. J. Ex. 273; 8 L. T. 
O.8. 145; 153 BE. R. 1115. 

1105. -|—DoE d. Wyatr v. ROE 
(1849), 18 L. T. O. S. 215. 

_ 1106. ——- ——-.]—Service of a declaration of 
ejectment against a railway co. at a branch station 
upon the assistant secretary, sufficient.—DokE d. 
ak laa UNION Ry. Co. (1850), 14 L. T. 














D. Substituted Service. 

See R.S.C., Ord. 10. 

1107. Copy of writ left at premises---Defendant 
avoiding service.|——Where proceedings are taken 
under 4 Geo. 2, c. 28, affixing the declaration in 
ejectment, upon the door of the demised premises, 
will not be allowed as good service, if there is any 
probability that the tenant can be personally 
served.—DoE d. PuGH v. RoE (1835), 1 Hodg. 6; 
1] Scott, 464; 4L. J. C. P. 137. 

11 ——.]|— DoE d. WILLS v. ROE (1835), 





3 Dowl. 582. 

1109. -|—Service of a declaration in 
ejectment, by putting it under the door of a dwell- 
ing-house, the party being in the house at the time, 
& aware of the proceedings is good service.— 
DoE d. LOWNDES v. ROE (1841), 7 M. & W. 439; 
10 L. J. Ex. 142; 151 B. RB. 838. 

1110. —DorE d. HELLIER v. ROE 
(1843), 1 L. T. O. 8S. 83; 7 Jur. 800. 

1111. ——.]|—Dor d. HARRISON v. ROE 
(1846), 7 L. T. O. S. 2384. 

1112. Absconding defendant.]—Service of 
the writ in an action to recover possession of lease- 
hold houses against an absconding deft., who had 
given the tenants notice to pay their rents to him, 
directed to be effected by leaving a copy of the writ 
at each of the houses, & by advertising in the 
London Gazette and the Times. In such a case the 
ordinary eight days’ time will run from service of 
the copy of the writ & issue of the advertisements. 
—CRANE v. JULLION (1876), 2 Ch. D. 220; 24 W.R. 
691; 2 Char. Pr. Cas. 209. 


Annotation :—Refd. Wolverhampton & Staffordshire Bank- 
ing Co. v. Bond (1881), 43 L. T. 721. 


1118. Advertising in newspaper—London Gazette 
& Times.]—CRANE v. JULLION, No. 1112, ante. 




















SEcT. 8.--STATEMENT OF CLAIM. 
See R.S. C., Ord. 20, r. 1. 
1114, All material facts to be set out—Nature of 
documents relied upon—General allegation of title 
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not sufficient.|—In an action for the recovery of 
land of which pitf. has never been in ion, 
the statement of claim must allege the nature of 
the deeds & documents upon which he relies in 
deducing his title from the person under whom he 
claims; & a general statement, that by assurances, 
wills, documents, & Crown grants in the possession 
of defts., without further describing them, a 
is entitled to the land, is embarrassing, & liable to 
be struck out under R. S. C., Ord. 27, r. 1.— 
PHILIPPS v. PHILIPPS (1878), 4 Q. B. D. 127; 48 
L. J.Q. B. 135; 39 L. T. 556; 27 W. R. 436, C. A. ; 
subsequent proceedings (1879), 40 I.. T. 815. 
Annotations :—Apld. Sutcliffe v. James (1879), 40 L. T. 875. 

Distd. Evelyn v. Evelyn (1880), 42 L. T. 248. Apid. 
Davis v. James (1884), 26 Ch. D. 778. Distd. Darbyshire 
v. Leigh, [1896] 1 Q. B. 554; Pledge v. Pomfret (1905), 
74 L. J. Ch. 357. 


1115. ——.|—It is not enough to 
state an inference of law, but the facts should be 
stated from which the ct. can see pltf.’s title. Pltf. 
must not say simply “under & by virtue of a 
certain deed I am entitled.’’ He must state what 
the limitations of the deed are, & the other facts 
so as to enable the ct. to infer what his title is 
(CoTTron, 1..J.).— RIDDELL v. STRATHMORE (EARL) 
(1887), 3 T. Iu. R. 329, C. A. 

1116. General allegation of heirship.] — The 
statement of claim in an action for the recovery 
of land, after alleging facts which would show a 
title in F., contained a statement that F. died 
intestate as to real estate & leaving H. her hceir-at- 
law, & then stated facts which showed a title in 
pltf. to H.’s estate. On a summons to strike out 
the paragraph above stated :—Held: it was not 
embarrassing, & was a sufficient statement of the 
facts on which pltf. relied under R. S. C., Ord. 19, 
r. 4.—EVELYN v. EVELYN (1880), 42 L. T. 248; 
28 W. R. 531. 

Annotations :—Distd. Palmer v. Palmer, [1892] 1 Q. B. 319. 

Consd. Pledge v. Pomfret (1905), 74 L. J. Ch. 357. 

1117. Necessity for precise words of document— 
Will—Questions of construction arising.|—Pltfs. 
in an action for the recovery of land having in 
their statement of claim briefly stated the effect 
of certain limitations in a will, as alleged by them, 
without setting out the precise words of the will: 
—Held: they were entitled so to do under B.S. C., 
Ord. 19, r. 21, although a question arose as to the 
construction of the will.—DARBYSHIRE v. LEIGH, 
[1896] 1Q. B. 554; 65 1L. J. Q. B. 360; 74 L. T. 
241; 44 W. R. 452, C. A. 

1118. Allegation of title in predecessor.|—Pltfs., 
being owners of a mill, claimed to be the owners 
of a watercourse, alleging that by a deed of 1805 
their predecessor in title became possessed of the 
mill & watercourse; & that the watercourse had 
ever since belonged to the mill. Defts., before 
delivering their defence, applied for further & 
better particulars on the ground that pltf. ought 
to set out their title, & that the statement of claim 
was embarrassing :—Held: no further particulars 
were necessary for pleading, & the statement of 
claim was not embarrassing.—PLEDGE & SONS v. 
PoMFRET (1905), 74 L. J. Ch. 357; 92 L. T. 
560. 
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0. Defendant abroad — Service on 
brother.J—WALLACE v. POTTER (Alta.) 
(1912), 22 W. L. R. 281; 2 W. W. R. 
1085 ; 7 D. L. R, 114.—CAN. 


PART V. SECT. 8. 
1114 i. All material facts to be set out 
—Nature of documents relied upon— 
ton of title not euiicrens) 
—In an action for the recovery of lan 
the statement of claim alleged merely 
that pltf. was entitled to possession 


16° Gr. 499.—OAN. 


as owner :—Held: piltf. in his state- 
ment of claim must 
of the deed or other document upon 
which he relies, or the facts on which 
he relies to give him title against deft. 
—OROSSMAN v. HoRwoop LUMBER Co. 
(1905), 9 Nfid. L. R. 115.—NFLD. 


———. }—_ CARSON v. ORYSLER (1869), 


q. Particulars of title on which claim 
made.J—In an action by pitfs. who 
have never been in onncaalGn to re- 
cover certain coal seams :—Held: the 


statement of claim should state . 
ticulars of the title under which pltfs. 
claim.— ESQUIMALT & NANAIMO Itty. 
Co. v. NeW VANCOUVER OOAL Co. 
(1898), 6 B. Cc. R. 188.—CAN. z 

r. Date of issue of writ.J—Held: 
the mention of the date of issue of a 
writ of ejectment in the statement of 
claim was essential.—Soott v. CREIGH- 
TON (1882), 9 P. R. 253.—CAN. 

t. Amendment.}—Plitf. indorsed his 
writ of summons & filed his state- 
ment of claim to recover possession of 


allege the nature 
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SEcT. 9.—PARTICULARS. 

1119. Defects in execution of lease.|—In eject- 
ment brought by remainderman against lessee of 
the late tenant for life, on the ground that the 
lease was granted under a power not properly 
executed, the ct. wil], on motion, order the lessor 
of pitf. to give particulars of the alleged defects 
in the execution.—Dor d. EGREMONT (LORD) v. 
WILLIAMS (1845), 7 Q. B. 686; 5 L. T. O. S. 330; 
115 E.R. 648. 

1120. Premises sought to be recovered.|—The 
ct. will only under special circumstances grant an 
order for particulars of the premises sought to be 
recovered in an action of ejectment.—DoeE d. 
SAXTON v. TURNER (1852), 11 C. B. 896; 18 L. T. 
0.8. 257; 138 E. R. 728. 


SEcT. 10.—DEFENCE. 

See lh. S. Ce Ord. 2l1, IT. 6, 1; 21. 

1121. Defence—Outstanding term in trustee— 
t peta) —LADE v. HoLForD (1763), cited Bull. 

e e 0. 

Annotations :--Expld. Goodtitle d. Jones v. Jones (1796), 
7 Term Rep. 43. Refd. Doe d. Hodsden vr. Staple 
(1788), 2 Term Rep. 684; England d. Syburn v. Slade 
(1792), 4 Term Rep. 682; Doe d. Bowerman v. Sybourn 
(1796), 7 Term Rep. 2; Roe d. Reade v. Reade (1799), 
8 Term Rep. 118; Peaceablo d. Hornblower v. lead 
(1801), I Kast, 568; Hillary v. Waller (1805), 12 Ves 
239; Southampton v. Hertford (1813), 2 Ves. & B. 54; 
Doe d. Hammond v. Cooke (1829), 6 Bing. 174 ; M*Queen 
uv. Meade (1873), 28 L. T. 768. 

1122. |—In ejectment the tenant 
shall not be allowed to set up an outstanding term 
in trustees to secure an annuity, provided the 
lessor of pltf. do not seek to disturb the possession 
of the trustees.—RokE v. PEGGE (1785), 4 Doug. 
K. B. 309; 99 E. R. 897; sub nom. Dox d. 
Bristow v. PEGGE, 1 Term Rep. 758, n. 

«innotation :-—Refd. Doe v. Staple (1788), 2 Term Rep. 684. 
1123. -.-——, }—Under certain circumstances 

a jury may presume a satisfied term to have been 

surrendered to a cestui que use; but if no such 











the land in dispute, as being the 
assignee of a leasc made vy to 
defts., who assigned to a third party, 
who assigned & surrendered to pltf. 
The defence was that the lease was in 
effect a mtge., & fraud & want of con- 


434.—IR. 


has been committed are objectionable, 
& will be struck out on the application 
of the party required 
BROWNE v. Davis (1878), 2 L. R. Ie. 
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presumption be made, & it appear in a special 
verdict in ejectment that such a term is atill 
outstanding in a trustee who is not joined in 
bringing the ejectment, the cestui que use cannot 
recover.—GOODTITLE d. JONES v. JONES (1796), 
7 Term Rep. 43; 101 EK. R. 847. 

Be a :~—Refd. Halford v. Dillon (1820), 2 Brod. & Bing. 


1124, —-—- Satisfied term—Mortgagor & mort- 
gagee.|—LADE v. HoLrorp (1763), as cited in 
Bull. N. P. at p. 110. 

.{nnotations :-—Expld. Doe d. Boworman v. Sybourne (1796), 
7 Torm Rep. 2; _ Goodtitle d. Jones v. Jones (1798), 
Term Rep. 43. fd. Doe d. Hodsdon v. Staple (1788) 
2 Term p. 684; Kngland d. Syburn v. Slade (1792), rt 
Term Rep. 682; Roe d. Reade v. Reado (1799), 8 Term 
Rep. 118; Peacevable d. Hornblower v. Read (1801), 1 
Kast, 568; Hillary v. Waller (1805), 12 Ves, 239; 
Southampton v. Hertford (1813), 2 Vos. & B. 54; Doe d. 
Hammond v. Cooke (1829), 6 Bing. 174; M‘Qucen v. 
Meade (1873), 28 L. T. 768. 

1125. ——— Title of plaintiff defective-—Defendant 
claiming through same parties.|—-In defence to an 
action of ejectment, it may be shown that the 
parties under whom pltf. claims, had no title 
when they conveyed to him, although deft. him- 
self claims by a conveyance from the same parties, 
if the latter conveyance was subsequent to that 
which deft. secks to impeach.—Dor d. OLIVER v. 
POWELL (1834), 1 Ad. & El. 5313; 8 Nov. & M. 
K. B. 616; 110 1k. R. 1811. 
af neonate seed. Doe d. Willaims v. KMvans (1845), 1 


1126. ——— To action in county court—Action 
pending in High Court—Stay of proceedings.|— 
At the hearing of an action or plaint in the county 
ct. to recover lands under County Courts Act, 
1856 (c. 108), s. 50, deft. pleaded or offered as a 
defence, & proved, the pendency of an action of 
ejectment in the Ct. of Exch. for the same lands. 
The judge thereupon called on pitf. to give an 
undertaking to discontinue the action above, & 


to pay deft.’s costs incurred therein; & on pltf.’s 
giving such undertaking, notwithstanding deft.’s 
attorney objected to receive it, the judge dis- 


allowed the plea & ordered possession of the 


hares arenes om 


lusion with plaintiff’s tenant.J—Dos d. 
MILLER 7 TIFFANY (1848), 5 U. CO. i. 


79.—CAN. 

n. Jus tertit.)}— Whore the 
estate is in the Crown, & neither party 
shows any title beyond a short pos- 


lo answer.— 





sideration were alleged :—Held: pltf. 
could not amend his statement of claim, 
& ask a foreclosure of the land as mtgec. 
~-MCILHARGEY v. MCGINNIS (1882), 9 
P. R. 157.—CAN. 

a. Reply.}—SMITH v. SmitH (1901), 
a L. T. 5381; 20. L. R. 410.— 


PART V. SECT. 9. 

b. Order for—When  made.]—Dett. 
is entitled to particulars of pltf.’s 
claim in an action of ejectment after 
appearaiice, or at any other stage, if it 
appear proper to a judge that he should 


have them.—Wa'rlsoN v. BREWER 
(1868), 4 P. R. 202.—CAN. 
——.) —- Held: an ordcr 





6. 
for better particulars of pltf.’s title 
may, in ejectment, be made before 
appearance is entered.—FRALICK wv. 
DORMYN (1873), 6 P. R. 101.—CAN. 

d. -—-—— Effect of notice of trial.}— 
Held: a notice to proce to trial 
within twenty days, under Ejectment 
Act, 8. 44, did not operate as a waiver 
of an order previously obtained by deft. 
staying proceedings until particulars 
of the land claimed were delivered.— 
GILMOUR v. STRONG (1877), 7 P. R. 
154.--CAN. 

e. Interrogatories.}—In an action for 
the recovery of land, interrogatories 
delivered fur the purpose of discovering 
whether a forfeiture of deft.’s estate 


PART V. SECT. 10. 


t. Defence—Former lIcase.J—When a 
Iesseo took wu Icase for two years, & 
covenanted to leave the premises 
without notice at the end of that time : 
—Held: on cjectment by the lessor 
at the ond of the term, the lessee could 
not set up a former lease to himself for 
a longer period.—Dor d. WIMBURN v. 
KENT (1836), 5 O. S. 437.—CAN. 

g. Possession under contract 
—Title from another.|—Dor d. MILL 
Ve MILL (1844), 2 U. C. RK. 26,—CAN. 
h. Mortgage — Satisfied mort- 
ee satisfied mtge. in fce to a 
h party cannot be sect up by Qa 
stranger as a subsisting title to defvat 
the true owner.—Dokr d. MCKENNY v. 


k. Unsatisfied recta ety, 
—McDONALD v. MURPHY (1861), 2 
U. C. RR. 355.—CAN. 

1. Forfetture to Crown.j-—— 
Semble: the wife of an attainted 
traitor, a pa Pa in possession of her 
husband’s , cannot defeat the 
recovery of 4 pltf. in ejectment by 
setting up under the attainder a title 
by forfeiture to the Crown, which the 
Crown forborne to  assert.— 
Dor d. GILLEaPIe v. WIXoNn (1848), 
Hf U. Cc. R. 132.—CAN. 


m. Possession obtained by col- 




















session, the tenant in possession, if he 
entored peaceably & under colour of a 
claiming right, may_ set Up, tho jus 
tertii as a defonce.— Dor d. WILKES v. 
BABUCOCK (1851), 1 C. P. 388.—CAN. 

Oo. A party possessed 
of premiscs is not estopped from 
sett. up as an outstanding title 
against a claimant a conveyance to a 
third party, although that third person 
could not set up the conveyance as a 
bar to a recovery.——-PHILLIPS v. LONG 
(1859), ] C. PP 341.—CAN. 

p. —— Plea of non-tenure.]-—-NOLAN 
v. REID (1855), 1 P. R. 266.—CAN. 

q. Tenancy in = common.]— 
Where deft. in his notice claimed the 
whole premises under a conveyance 
B., he was not allowed at the 
trial to set up that he was tenant in 
common with A & insist upon proof 
of ouster.—-MCCALLUM v. OSWELL 
(1858), 15 U. OC. R. 343.—CAN. 

r. Adverse aseasion. }—~HILI 
v. MUKINNON (1858), 16 U.C. R. 216. 
—CAN. 

















t; As to part of bg age ~ 
When in ejectment deft. by his plea 
purports to defend for a part of the 
nd claimed in pltf.’s writ, but in fact 
describes a different lot, pltf. will be 
entitled to judgment.—MCMARSTERS ». 
GRANAM (1859), 2 Thom. 417.—CAN. 


aa. —— ——.]—HADLY v. SHER- 
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Sect. 10.—Defence. Sect. 11: Sub-sects. 1 & 2, A.] 


land to be given to pltf. Deft. appealed to the Ct. 
of Exch., & contended that the judge should have 
stayed proceedings, or have nonsuited pltf., or 
have given judgment for deft. :—Held: the judge 
of the county ct. was right in his decision, & in the 
way in which the matter came before him he could 
do no otherwise than he did.— BIssILL v. WILLIAM- 
SON (1861), 7 H. & N. 391; 5 L. T. 321; 8 Jur. 
N.S. 42; 10 W. R. 109; 158 BE. R. 525; sub nom. 
WILLIAMSON v. BISSILL, 31 L. J. Wx. 131. 

1127. ——— Equitable titlk—-Documents of title 
must be pleaded.|—-(1) In an action for the re- 
covery of land deft., if he relies upon an equitable 
title, must in his statement of defence allege the 
nature of the deeds & documents upon which he 
relies, & it is not sufficient to allege that ‘‘ by 
virtue of divers mesne acts & mesne assurances 
in the land all the estate & interest of pltf.’s pre- 
decessor in title ’’ is now vested in deft. 

(2) Where deft. in such an action has failed on 
account of his pleading being defective as afore- 
said, & leave to amend has been refused, judgment 
may be given without prejudice to the rights, if 
any, of deft. 

(3) Letters between deft. or his solr. & the solrs. 
of his predecessor in title admitted as secondary 
evidence of contents of deeds in the possession of 
deft., & which he refused to produce. 

(4) Drafts of such deeds admitted as secondary 
evidence.—SUTCLIFFE v. JAMES (1879), 40 L. T. 
875; 27 W. R. 750. 

1128. ——— Defendant in possession—Equivalent 
to denial of plaintiff’s claim—Onus of proof.|— 
In an action for the recovery of land a statement 
of defence alleging that deft. is in possession 
operates, by virtue of Rh. S. C., 1875, Ord. 19, vr. 15, 


MAN (1859), 3 N.S. R. (2 Thom.) 416. 
—CAN. 


m. ee ——.}—Ih 
cjectment on the title, the ct. refused 
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as a denial of the allegations in pltf.’s statement of 
claims, & requires pitf. to prove them.—-DANFORD 
v. MCANULTY (1883), 8 App. Cas. 456; 52 L. J. 
Q. B. 652; 49 L. T. 207; 31 W. R. 817, H. L. 

1129. ——— Action by Crown—Equitable defence 
good as against private plaintiff.|—-In an action of 
ejectment by the Crown deft. may set up any 
equitable defence which would be d against 

rivate pltf.—A.-G. FOR TRINIDAD TOBAGO vt. 

OURNE, [1895] A. C. 83, P. C. 

Annotation :-—-Refd. A.-G. to the Prince of Wales v. Collom, 

[1916] 2 K. B. 193. 

Denial of title of landlord—Estoppel.|— 
See LANDLORD & TENANT, Vol. XXX., pp. 347 
et seq. 

1130. Counterclaim—Specific performance of 
agreement for lease.]|—A counterclaim for specific 
performance of an agreement to grant a lease of 
premises allowed in an action of ejectment.— 
HoLMgEs v. ANDERSON (1876), 3 Char. Pr. Cas. 53, 





Siecr. 11.—EVIDENCE. 
SUB-SECT. 1.—IN GENERAL. 


1131. Evidence of adjoining ownership.|—V. 
was the owner of a freehold orchard, between the 
hedge of which & the river W. was a strip of land 
claimed by D. the lord of a manor. In an action 
of ejectment brought by V. against D. for the 
possession of this strip of land, V., pltf., offered 
at the trial evidence to show that the occupier 
of the inclosure next below the orchard occupied 
as his own a similar continuous narrow strip 
between the fence of his inclosure & the river, 
both this strip & the locus in quo being within the 





1 an action of t Encroachment.|—Where an 


owner of land has, in buiiding, cn- 

b. -—- Conveyance by party out +o allow facts to be pleaded as an  croached on the land of another, pltf. 
of possession. Mere v. HUBERT cquitable defence, under Common in ejectment must succeed ess deft. 
(1859), 2 Thom. 420.—CAN, Law Procedure Amendment Act, 1856, can show that he is in possession 
s. 85, whon such facts would involvethe under contract, or that pltf. is estopped 





0. Notice of oeabe Pa deft. 
appearing cannot be compelled to fle 
a notice of his title ; but if he does not 
he is precluded from sctting up title 
in himself, & piltf 
Proving his own title —IFAtRMAN v7. 
VHITE (1864), 24 U. C. R. 123.—CAN. 

d. - Litle out of lessor of 
pluintiff.}—It is a sufficient defence in 
an action of cjectment to prove title 
out of the lessor of pltf.—Dor d. 
McGowan v. McColaGan (1869), 1 Han. 
542.— AN. 

e. Equitable defcnce.|—KIN- 
NEAR DV. HARRISON (1870), 8 N. S. Rh. 


Ir. Jur. 460.—IR. 








332.-—IR. 








in oxcess of 





f.§—— ———-.} —STEVENS v. Buvuk 
(1878), 43 U. C. R. 1.—CAN. 

g. «}-—-FARMER v. Livina- R. 333 
STONE (1880), 5 8. C. R. 221.—CAN. : 

h ---Pltf. in ejectment Dp. 


law Procedure 


ee epee 











claimed title under a deed from his 
father. Deft. claimed under an un- 
registered agreement for a twenty 
heat leaso prior to the deed, of which, 

© alleged, pltf. had notice. The deed 
was recorded :—Held: the defence, if 


FE 





q. 
—In 


Fi could valy we Hy hae te a such.— 
Uv. SHEDD EZ], ° . e 
—CAN. mena 


k, ——.}~—An cquitable de- 
fence in ecjectment must do more 
than displace the pltf.’s legal title. It 
must show that deft. is himself, of 
right, entitled to some interest, which to 
gives him a, right to attack pitf.’s legal 

tle.—LONDON & CANADIAN LOAN & 
AGENCY aie ommar (1886), 3 Man. 


is 249. 
.———- ———. ]}—Souor v. OVILLETTR 
(1906), 37 N. e e 4 e 

356 AN. B. R. 398; 1B. LR. 


the term; & 








r. 


strangers to the 


taking of an account.—COCHRANE v. 
CAMACK (1857), 7 I. 


: 1) Vv n. ——.}—An 
eae oe fence may be loaded 
in cases where, although deft 
have the legal estate. he is unwilling 
to rely on that legal estate alone.— 


MALONKY tv. LINDSAY (1857), 9 Ir. Jur. 


-J—A_ lease granted 
a leasing power, 
operating in cquity as a contract for a 
grant of a valid lease, 
78.—CAN. power, is not an equitable defence to an 
ojectment on the title, under Common 
Act, 1856, 5s. 
DEERING Cees (1858), 71. Cc. L. 


tle oxpired or was put an cnd to durin 
to raise such defence i 
was not necessary for the 


o out of & then resume pos He 
ELLY v. WoLrr (1887), 12 P. R. 234. FTEMART v, CAMERON (1860), 20 U.C. 
—CAN. . 193.—CAN. 


Fraud.}—It is no answer 
an action of ejectment against 
title to aver that 
the lease on which the De vag ’3 title 
rests was fraudulently made with 

delegate of the Crown in whom the 
land is vested.—JOHNSTON v. SIMEON 
1853), 1 N. Z. L. R. 305 (Ss. C.).— 


from bringing the action, or can estab- 
lish some defence analogous to estoppel. 
—HUTOHISON v. WAIN (1883), 2 N. Z. 
L. It. 230 (S. C.).—N.Z. 

aa. Counterclaim.] — In cjectment 
deft. was allowed to set up # counter- 
claim for dower out of the lands in 
question.—GLass v. GLASS (1881), 9 
P. R. 14.—CAN. 

bb. -}—Pltf. claimed possession 
of land & mesne profits; defts. did 
not defend, but counterclaimed for 
moneys paid :—Zield: the counter- 
claim was not a defence & pltf. was 
entitlod under r. 163 to enter judg- 
inent for the recovery of the land, as 
a matter of course, & without applica- 
tion to a judge.—TuUNNICLIFFE vv. 
POLLARD (1910), 14 W. L. R. 214; 3 
Sask. L. KR. 153.—CAN. 


PART Vv. SECT. 11, SUB-SEOT. 1. 


oo. Duplicate original certificate of 
title.|—A duplicate certificate of title 
under the “ Transfer of Land Statute ”’ 
is admissible as primd facie evidence 
of title in ejectment.—-~WILKINSON Uv. 
Peoun (1870), 1 V. R. (Law) 86.— 


cL. R. 10; 9 


equitable de- 
in ejectment 
. may 





but 


ursuant to the 


85.— 


Lease for life—Reservation 
of right to nosscssion.|—-TURLEY v. 
BENEDICT (1882), 7 A. 1 

of plaintiff’s title.) 
an action of cjectment by a 
landlord against a tenant whose term 
had expired :—Held : 
good, was an cguitable defence only, proud from setting up that 


i. 300.—CAN. 


doft. was not 
1tf.’s 


dd. Agreement to give up posses- 


tenant sion—Evidence of lender 


on. 


193 


ee. Survey of Crown grant—Survey 
made by private person.}—A survey 
made by a private person of an unsur- 
veyed block granted by the Crown is 
the o 1 survey, & has the same 
force & effect as if made by_ govt. 
authority.—Van Every v. DRAKE 
(1860), 9 C. Pi 478.—CAN, 
‘1. Evidence identifying deed with 


the 


Part V.—AcTION FOR RECOVERY oF LAND. 


missible et, a, eld : a qeisemce wee ad- 
nissible,— HAN wv. DE YNTON (1867), 17 
L. T. 30; 323. P.88; 15 W. BR. 1145. eee 


Aten me - Leeke v. Portsmouth Corpn. (1912), 


F 1182. Letters between parties & solicitors.|— 
UTCLIFFE v. JAMES, No. 1127, ante. 

1133. Draft deeds.|—SUTCLIFFE v. JAMES, No. 

er ante. 

earsay.|—Sce EVIDENCE, a. +» DP. 
Nos. BBB. S50. Pere aera n og 
E Declarations against proprietory interest.|—Sec 

VIDENCE, Vol. XXII., pp. 108, 109, Nos. 792-805. 
. Necessity for primary evidence.|——See EVIDENCE, 

Ol. XXII, pp. 207, 208, Nos. 1812-1821. 

Secondary evidence of documents—After refusal 
to purchase.]—See EVIDENCE, Vol. XXIT., p. 240, 
Nos. 2165, 2166. 

Shorthand note of counsel’s statement in pre- 
vious action.]—-Sce EvIDENCE, Vol. XXII., p. 306, 
No. 2965. 

Privilege of witness from producing deeds.]— 
See EVIDENCE, Vol. X XII., p. 397, Nos. 4043-4049. 

Discovery & interrogatories—Discovery.!—Sve 
Discovery, Vol. XVIII., pp. 54, 55, Nos, 113-127. 
, - Production & inspection.]—See DIscovERY 
Vol. XVIII., pp. 152-158, Nos. 1031-1090. 
oe Interrogatories.|—Sce DIscoVERY, Vol. 
ri eae pp. 184, 217-219, Nos. 1356-1359, 1648- 

Evidence of boundaries.|—Sce, yenerally, Boun- 
DARIES, Vol. VII., p. 311 et seg. 





ee ee 
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SUB-SECT. 2.—PLAINTIFF’S TITLE. 
A. In General. 


1134. Plaintiff? recovers on own title.|——RicH- 
ARDS v. RICHARDS (1731), 15 East, 204, n.; 104 


E. BR. 855. 
Annotations :—Mentd. Greaves v. Greenwood (1877), 2 
Kx. D. 280; Ae Jackson, Jackson v. Ward, [1907] 2 Ch. 


354. 

1135. - .}—Lessor of pltf., who can only 
recover in ejectment by the strength of his own 
title, was held not entitled to recover even against 
a stranger whose possession, adverse to him, was 
not defended by the Crown. 

Lessor of pltf. must recover against deft. by 
the strength of his own title & not by the weakness 
of deft.’s title (LORD ELLENBOROUGH, C.J.).— 
GOODTITLE d. PARKER v. BALDWIN (1809), 11 
East, 488; 103 HE. R. 1092. 


Annotations :—Mentd. Doe d. Dovine v. Wilson (1855), 10 
Moo. P. ©. C. 502: Mill vo. Now Forest Comrs. in Chargo 
(1856), 2 Jur. N.S. 520. 





1186. -——.]—-Danrorp v. McAnumry, No. 
1128, ante. 
1137. Not on weakness of opponent’s title.] 





—MRe Goovson (19138), 2 L. J. OC. C. 24. 

11388. Common seal as evidence of title.|—The 
common seal of the city proves title in ejectment. 
—Dor d. WoopMaAss v. MASON (1793), 1 Msp. 53 ; 
170 K. RR. 277, N. P. 

1189. Necessity for legal] title.|—-In ejectment 
the person having the legal title must prevail ; 
& therefore pltf. who claims under an elegit subse- 


ry seer aaa 








Toe ameritalibhhaerttetaatteemneaaeeenenemensaematameteatnenen nmeun nen on aeithdeneeeanemnenn eetentedl ee 
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land.1—Verdict. for deft. {n ejectment 
pehold whero there was no evidence to 
identify the land in pltf.’s deed with 
that. in  dispute.--Woon »v. SMmIrH 
(1882), 4 1k. & G. 37.—CAN. 

g. Kvidence of identity of lot 
claimed.|—Proof that witnoss knows 
the land in dispute; that deft. lives 
on it, with proof of two of the 
boundarics, held sufficient proof in 
cjectment of tho identity of the lot 
claimed. —McNAIrn vt. MUNRO (1854), 
2N.S. 2. (Jaimnes) 340.—CAN. 

h. Recovery by purchaser on_ cxe- 
culion—vidence of debtor's title.|— 
A purchaser of lands on an cxecution 
is entitled to recover in cejectinont 
ugainst the debtor or his representative, 
without proof of the debtor's title, or 
that he was in possession of the 
premises.—Dok d. FISHER v. CHESSER 
(1836), 5 O. S. 144.—CAN. 

k. Kvidence of possession only—No 
evidence of title—Kinding of jury.J— 
As between partics without documen- 
tary title or other title but possession, 
each party sceking to make out a title 
for himself, the ct. will not interfore 
with the finding of a Jury unless clearly 
& unequivocally wrong.—EsSTABROOKS 
v. BREAU (1874), 2 Pug. 304.—CAN, 

1. Evidence of defendant’s title— 
Right to adduce—-Action based on posses- 
sion irregularly obtained.J—MULHOL- 
LAND t. HARMAN (1884), 6 O. R. 546.— 
CAN. 

m. Notices of title—Whether an- 
nered tu issue book.J—In cjoctment it 
is not necessary to annex the noticcs 
of tifle on either side to the issue book. 
—CAMPBELL v. Petrrir (1867), 26 
U. C. Le 507.—CAN. 

n. Statule of Limitation — Applir- 
ability—RBurden of proof.j—In cject- 
ymnent the burden of proof to show that 
4 Will. 4, c. 1, 8. 17, i nape 
is thrown upon deft.—Doxr d. McKay 
Vv. PURDY (1841), 6 O. Ss. 144.—CAN. 

o. Evidence of deed of conveyance 
—Old memorial.}—A memorial over 
thirty years old, executed by the 
grantor, was admissible evidence & 
sufficient proof of the deed, in an 
action of ejectment.—R. v. MODONELL 
(1877), 41 e C. R. 157.—CAN. 

p. —— j1—hR. v. GUTHRIE 





(1877), 41 U. C. RR. 148.—CAN. 

qa. Title on unrecorded decd—Evidence 
of user.}\—-MCDONALD v. MCDONALD 
(1905), 38 N. S. R. 261.—CAN. 

r. Statement of defendant’s yrantor.)— 
In an action of cjectment, where doft. 
sets up title by possession, claiming 
through a third party, declarations of 
the latter in support of his title aro 
not admissible.—DoK d. WETMORE ¢t. 

t. Land in poasession of trustec— 
Oral evidence of fraudulent retention.| 
—PHILLIVS v. SELevovrrau & Miro- 
BLAVA CrKkovirTroH (1922), 2&2 W. A. 
L. It. 50.—A US. 

a. Adnrissions of plaintiff.) — The 
adinissions of pitf.in ejectment, being 
a real person, the lessor being aninfant, 
are not evidence to prevent tho re- 
covery of tho premises.—NICHOLAON 
d. Srarronv v. lo (1832), 3 0. 8. 84. 

b. Title derived from patentec—-No 
conveyance proved—Itvidence of ac- 
quiescence by patentec.J—HILi v. LONG 
(1875), 25 C. P. 265.—-CAN. 

c. Evidence of ouster of tenant in 
common.|—Proof of deft.’s having 
locked the gate against pltf., ondcavoure 
ing to exclude him from tho joint 
property, & of his having refused tu 
suffer pltf. to onter, denying his title, 
is evidence of oustor, & was improperly 
withheld from tie hag Gertie eked . 
Moore (1873), lo N. B. HR. (2 Pug.) 42. 
—CAN. 


d. —-—-.]—Pltf. is not called upon 
to prove ouster, when the deft. insists 
upon his absolute title to tho land, & 
does not raise the question by his state- 
ment of defence.—-MCDONALD v. RESTI- 
GOUCHE SALMON CLUB (1896), 33 N. LB. 
It. 472.—CAN. 


e. Evidence of defecta in claimant's 
title. J—A contestant who is in posses- 
sion should be permitted to point out 
defects in the claimant’s primdé facie 
title, before being called upon to pach be 
his own title.—ARMoUR v. SMITII 
(1869), 16 Gr. 380.—CAN. 


f. Claim based on possession—Evi- 
dence of documentary title only.J-— 
ae A la asec (1883),4 R.& G. 


_aa. Presumption of title from posses- 
ston.] -MAY v. MARTIN (1885), I1 
Vv. L. lt. 562.—-AUS. 

bb. Evidence of patent to claimant 
—Kvidence. of purchase & payment of 
first instalment by defendant.J--ARM- 
STRONG 0. CAMPBELL (1853), 4 C. P. 
15.—CAN. 

63. Kvidence of title derived from 
tac sale—Canuda gazctte---& treasurer's 
warrant.|—GRANT v. GILMOUR (1870), 
21 Cc. | he 18.—CAN. 

dd. ——~ Sheriff's dced.J—CHARLES U- 
DULMAUE (1857), 14 U. Cc. &. 585.— 
CAN. 

ee. ———— ————.] —RVOKMAN 1. VAN 
VOLIENBURG (1857), 6 C. P. 385,.—CAN, 

ff. ———-,]--MCMILLAN Uv. Ma- 
DONALD (1867), 26 U. CG. KR. 454— 
CAN. 





8. --— -—-—-.J—Where a party 
rolics on a tax sale, it is not sufficient 
in oquty, any more than at law, to 
produce the sheriff's deed. ‘There 
Inust, among other things, be the 
Peole legal ovidence of the taxes 
1aving been in arrear for the necessary 
period.— JONES v. BANK OF UPPER 
CANADA (1867), 13 Gr. 74,.—CAN. 

hh. ——— Hvidence of adverse long 
possession.|——-CUBHING v. MCDONALD 
(1867), 26 U. Cc. R 605.—CAN. 

kk. Kvidencse of regularity of 
sale.J—A deft. claiming under a sale 
of taxes under 6 (eo. 4, c. 7, need 
not show that all the necessary for- 
malities were attended to, such as 
advertising, cte.—Dok d. BELL v. 


Wi. Registercd title—Notice of title 
of adverse claimant.J—In the case of 
a rogistered title, actual notice of the 
title of an adverse clafinant is required 
to affect the grantce holding under a 
registered instrument. Tho merc fact 
that such adverse claimaut is in actual 
possession of the land is not sufficient 
notice; nor will it be actual notice if 
the grantee is aware of the fact that a 
person other than his grantor is in 

ssession.—-RoE v. BRADEN (1877), 

4 Gr. 589.—CAN. 


mm. Lost grant—Evidence of—Recol- 
lection of witnesses.) —— STEINHOFF 0. 
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Sect. 11.—Evidence: Sub-sect, 2, A.] 


quent to a lease ype periealg tenant in possession, 
cannot recover in ejectment, though he give the 
tenant notice that he does not mean to disturb 
possession, only wishing to get into the receipt 
of the rents & profits of the estate.-—Dor d. 
Da Costa v. WHARTON & DrxoNn (1798), 8 Term 
Rep. 2; 101 E. R. 1233. 
As :—Refd. Halford v. Dillon (1820), 2 Brod. & 


1140. Plaintiff claiming as purchaser under writ 
of execution—Proof of judgment & writ.]—A 
lessor in ejectment, who claims title as a purchaser 
from the sheriff, who sells by virtue of a fi. fa., at 
the suit of such lessor, must prove the judgment 
as well as the writ.—DorE d. BLAND v. SMITH 
ao 2 Stark. 199; Holt, N. P. 589; 171 H.R. 


1141. .]|—In ejectment by the vendee 
of a term sold under a fi. fa. against deft. in execu- 
tion, it is sufficient to produce the fi. fa. without 
proving a copy of the judgment.—Dork d. BATTEN 
v. MURLESS (1817), 6 M. & S. 110; 105 E. R. 


1184, 
Annotations :-—Refd. Woe d. Morris 7. Williams (1826), 6 
cag C. 41; Magdalen Hospital v. Knotts (1878), 8 Ch. D. 


1142. ——~- Where plaintiff has title to possession.] 
—No action for ejectment, or as it is now called 
an action for the recovery of land, can be de- 
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feated for the want of the legal estate where pitf. 

has the title to the possession (JmssEL, M.R.).— 

GENERAL FINANCE, MortGacH & Discount Co. 

v. LIBERATOR ENT BENEFIT BUILDING 

Society (1878), 10 Ch. D. 15; 39 L, T. 600; 

27 W. R. 210. 

Annotations :—Mentd. Low v. Bouveric, [1891] 3 
Onward Bldg. Soc. v. Smithson, [1893] 1 Ch. 1; Williams 
v. tag eae , 66 L. J. Ch. 551; Matthews v7. Usher 

aoe Auk Q. B. 988; Poulton v. Moore (1913), 83 

1148. Evidence of seisin of plaintiffi—Conveyance 
from predecessor in title.|—-Where, in ejectment, 
the lessor of pltf. commenced his title by showing 
a@ conveyance in fee from S. in 1807, evidence 
that S. was in possession of the property in the 
years 1806 & 1807, is evidence of his seisin in fee, 
unless there be something to show that he had a 
less estate.—-DoE d. GRAHAM v. PENFOLD (1838), 
8 C. & P. 536. 

1144. Receipts for rent.]|—T. occupied 
lands from 1790 to 1815, but had ceased to occupy 
them before the time of his death. At T.’s death, 
among his papers were found a series of receipts 
for the rent of this land from 1790 to 1804, signed 
by M. P.. sen., who died in 1806, & a similar series 
of receipts for rent from 1806 to 1815, signed by 
M. P.,jun.,the daughter of M. P., sen., who died 
in 1926. In ejectment for these lands :—Held: 
these receipts were receivable as evidence of the 








title, was insufficient.—JOHNBON v. 
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11431. Evidence of seisin of plaintiff 
—Conveyance from predecessor in title.) 
—In an action for recovery of lands 
by M., who had bought them at a sale 
under execution against J., it was 
objected that he had failed to prove 
that J. had at the time of such sale 
any title to the said lands :—Held: 
the burden of satisfying any defect in 
his evidence rested on him by reason 
of deft. having pleaded possession in 
herself & her tenants.—McCGEE v. 
KANE (1887), 14 O. R. 226.—CAN. 

1143 ii. ——- -———.] — GAUDET °. 
HAYEs (P. E. I.) (1906), 3 lo. L. . 152. 
—CAN. 

a. -J—In an cjectment, where 
tho landlord defends the action, pltf. 
must show a title against hii, othor- 
wise he cannot recover.—DorF 4d. 
HATHEWAY v. Hatrcu (1848), 3 Kerr, 





b. -}—In an action for the re- 
oy of land, proof of ae nag is 
prima facie evidence of title, &, in the 
absence of proof of title in another, is 
evidence of scisin in fcoe.—DONNELLY 

c. Validity of posscssory title.) — 
NICHOLAS v. ANDREW (1919), 19 
N.S. W.L. R.119; 36N.S.W. W.N. 
48.—AUS. 

d. Defendant in  possessi with 
permission of plaintiff—Evidence im- 

eaching po 8 title. -+-DUDLEY v. 

e. Identification of land claimed— 
Surveyor’s evidence.}—CaRDIF¥Y BORKE- 
HOLE COLLIERIES, Lrp. v. ROBERTSON 
(1925), 25 8S. R. N. 8S. W. 3483; 42 
N. S. WwW. WwW. N. 1386.—AUS. 

f. Action by several plaintiffs—Evi- 
dence of title on which action brought.) 
—-BUTLER v. DONALDSON (1852), 10 
U. C. R. 643.—CAN. 

g. Admission of defendant's right to 
possession— Plaintiff not estopped from 
proof of title.}—Dor d. ALLET v. 

BIOCHEAU (1849), 6N. B. R. (1 All.) 
419.—-CAN 





h. Property derived from servant of 
plaintiff—Evidence of title remaining in 
plaintff.}-—CoLLina v. DOHERTY (1867), 
7N.8. R. (1 G. & O.) 164.—CAN. 

k. Evidence of registered title.}—Tho 


production of the book of registry in 
which a memorial of a deed affecting 
the title to a certain lot of land is 
recorded, is good evidence of the title 
to such a lot being a registered title. 
—Dor d. BRENNAN v. O’NEILL (1847), 
4 U. C. Rh. 8.—CAN. 

1, Acknowledgment of title | de- 
SJendant — Evidence of fraud inducing 
acknowledgment.]—-FERGUSON 1. WHE- 
LAN (1877), 28 C. P. 112.— CAN. 

_m. Offer to purchase plaintiff's 
right.}—Deft., being an occupant of 
land, went to the lessor of pltf. of his 
own accord, made an offer to purchase 
the land, & madc a payment on 
account :—l/cld : ho was thereby pre- 
vented from maintaining an verse 
possession, or putting pltf. to further 
roof of title —Doxr d. BOULTON v. 

n. J—Where deft., having 
obtained possession without any pial 
with M., pitf.’s assignor, wen him 
& offered to purchase, but no bargain 
was made, & he told M. he might scll 
to whoover hoe chose :—lI/eld: pltf. 
could maintain cjectment without fur- 
ther proof of bis title —DRAKE v. NORTH 
(1855), 14 U. Cc. h. 476.—CAN. 

o. -}—Where deft., being 
in possession of land, agrees, for the 
sake of peace, to purchase any right 
tho pltf. may have therein, & subse- 
quently finds that the pltf. has no 
Claim :—Held ;: not a sufficient recogni- 
tion of pltf.’s title to enable him to 
maintain cjectment.— McLEOD  v. 

















p. Notice of title given in con- 
versation—LEvidence of conversation. 
Where a fore charged deft. th 
notice of his title, & ovidence was 


adduced of several conversations in 
which notice was distinctly proved to 
have been given to deft. :—Held: 
those conversations were admissible 
in evidence, although not particularly 
mentioned in the bill, as the fact of 
notice, & not any particular conversa- 
tion, was the point in issue.—BARN- 
nae v. PATTERSON (1850), 1 Gr. 459.— 

a. Wife's title—Whether possession by 

usband suficient.}—But in this case 
it was held that merely giving evidence 
that the husband been in posses- 
Sion of the estate, without proving his 


r. Claim under subsequent convey- 
ance—Prior registry.)—A person who 
claims under a subsequent convcy- 
ance, by reason of prior registry, 
must, before he can recover in cject- 
ment, give some proof that he is a 
purchaser or mtgee. for valuable con- 
sideration. Tho pone non of tho 
subsequent decd, stating on the face of 
it a valuable consideration, affording 
no evidence of consideration as against 
a stranger, will not do.—Doxr d. CRONK 
v. SMITH (1850), 7 U. C. R. 376.—CAN. 

t. Title by poasession —~ Sufficiency 
of evidence.-—-GAUDIN tv. MCKILLIGAN 
(1852), 2 All. 392.—CAN. 

aa. Title derived from purchase at 
sheriff's sale—Dosscssion of defendant 
fraudulently obtained.) — NELLES  v. 
WHITE (1881), 29 Gr. 338.—CAN. 

bb. No evidence of documentary title 
—Hvidence of posscssiun.}—MILLER ¥. 


co. Lroof of deed by registrar’s certifi- 
catc.}—A. bill alleged, as pltf.’s title 
to the lands in qe the oxist- 
cnce of a patent certain deeds :— 
Held: tho production of a deed from 
the erie s office with the usual cortifi- 
cate of the registrar indorsed, was 
sufficient proof of the decd. — Prir- 
CHARD v. HANOVER (1884), 1 Man. L. R. 
366.—CAN. 

dd. Ascertainment of extent of properly 
—W here survey lost.}—PLUMB v. STEIN- 
HOFF (1887), 14 8S. C. R. 739.—CAN, 


ee. Plaintiff's title derived from person 
alleged disscised—Evidence of dissetsin.] 
—Dord. DOWLING v. PEARSON (1846), 


3 Kerr, 135.—CAN. 


ff. Acknowledgment of plaintiff's title 
by defendant—Su: of.}—In eject- 
ment, the lessor of pltt. relied on the 
following letter as an admission of 
title by deft.: “If you intend to 
sel] the place, I want you to give me 
the first offer as soon as possible; 
write me an answer aE the first oppor- 
tunity ; don’t sell 1t to nobody till 
you let me know, & as to the money 
it shall be ready _as s00n as you 
a good toes i arr Seraph a Along ent 
acknowledgment 0 e © lessor 
to be submitted to tho consideration 


Part V.—ACTION FOR RECOVERY OF LAND. 


Selsin of M. P., sen. & M. P., jun.—Dor d. BLAYNEY 
v. SAVAGE (1844), 1 Car. & Kir. 487, N. P. 

1145, ——- ———.]—-Dog d. HALE v. GALVIN 
(1851), 17 I. T. O. S. 79. 

11 ——.]—In 1802, by deed, reciting 
& contract of marriage between L. & J., & that 
L. was entitled as the nephew & devisee of an 
uncle, after the death of certain persons, to certain 
messuages, L. granted, bargained, sold, assigned 
& set over unto trustees, the reversion, upon the 
trusts & for the uses therein mentioned, that is 
to say, upon trust for & until marriage, & then 
in trust to permit his intended wife to receive 
the rents for life, & then in trust for L. for life, 
& after the death of the survivor in trust for their 
children for such estate as they should appoint. 
In 1829, L. & his wife, by deed, exercised the 
appointment in favour of their son F. L. by 
appointing that after the decease of the survivor 
of L. & J., the hereditaments should enure to 
the uses therein declared, & they thereby granted, 
bargained, sold & released to F. L., the messuages, 
to hold to him, his heirs & assigns, in remainder 
expectant upon the death of the survivor of IL. 
& J. his wife, with a declaration that the appoint- 
ment should enure after the death of such survivor 
to such uses as F. L. should appoint; in 1839, 
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F. L., by deed, appolnve’ to plitf. subject to the 
life estates of L. his wife :—Held: the legal 
estate, subject to the life interests, was in pltf., 
& the deed of 1802 did not require to be enrolled 
as a bargain & sale, & proof of the receipt of 
rent by the wife of L. in her lifetime & by L. 
afterwards, until his death, was sufficient to let 
in the deeds as evidence, & establish a title in 
pitf. in ejectment.—NasH v. ASH (1862), 1 H. & C. 
160; 32 L. J. Ex. 165; 8 Jur. N.S. 998; 158 
E. R. 848. 

1147. Deed under which plaintiff claims.]— 
NASH v. ASH, No. 1146, ante. 

1148. Pedigree of relationship——-Defendant en- 
titled to—Claim by heir-at-law.|—In an action for 
the recovery of land the statement of claim alleged 
merely that pltf. was entitled to possession as 
heir-at-law of B., who died seised in fee of the 
premises & intestate :—Held: deft was entitled 
as of course to particulars showing the links of 
relationship on which pltf. relied as constituting 
him such heir.—PALMER v. PALMER, [1892] 1 
Q. B. 319; 6117. J. Q. B. 236. 
areaaion :—Relfd. Pledge v. Pomfret (1905), 74 L. J. Ch. 


1149. ——- ——— -]|—BLACKLIDGE v, ANDER- 
TON, [1893] W. N. 112, C. A. 








of the jury.—Dor v. BRown (1847), 

g. Evidence of limitation of plaintiff’s 
title.|—If deft. in ejectment wishes to 
limit pltf.’s right to recover, to part 
of the land, in consequence of its boing 
chiefly wilderness, & no actual posses- 
sion proved, the objection must be 
taken at the trial—Dor v. McGLoYNn 

h. Registrar’s certificate.}] — A cer- 
tificute purporting to show the regis- 
tered conveyances of land from the 
county registrar’s office, under the 
bands of the deputy registrar :—Z/eld : 
not missible evidence of the title 
under 13 & 14 Vict. c. 19, s. 4. 
GAMBLE v. McKay (1858), 7 Cc. P. 
319.—CAN. 

k. ——~.]}—_MCDONELL ¥. MOMASTER 
(1885), 5 R. & G. 438.—CAN. 

1. Conveyance to plaintiff—By heirs 
of predecessor—Evidence of right to con- 
rey. }—GALIIVAN v. O'DONNELL (1875), 
36 U. (OF lt. 250.—CAN. 


m. Dispute as to correct descrip- 
tion of property—Whether plaintiff to 
prove. title according to defendant’s 
description—Where property % ified.) 
—-CASCADEN v. CONWAY (1859), 17 
U. C. R. 598.—CAN. 

n. Property mortgaged by plaintiff 
-—Presumption of satisfaction of mort- 
gage-—Conduct of mortgage—Rebuttal of 
presumption.|—HUGHES v. RUTLEDGE 
(1894), 10 Man. L. R. 13.—CAN. 


o. Crown grant—General description. | 
—Held: tf. was entitled to re- 


cover, for that the piece in question 
assed under the general description 
n the patent, & the particular descrip- 
tion, which was inconsistent there- 
with, must be rejected as falsa 

10o.--HUNTSMAN ¥. LYND 


demon- 
30 Cc. P. 100.—CAN. 


.—— No possession by plaintiff.) 
Pitt. proved title to land under 
two grants from the Crown but never 
resided on or had actual possession 
of it, the land ha been occupied 
by his father, & after the death of the 
father by a son. The son died, & 
pitf. brought ejectment against his 
widow. A verdict was ontered for 
plitf.— MoDONALD v. MCDONALD (1884), 
5 &R. & G. 298.-—CAN. 

q. —— Purchase - money paid — 
Crown grant not issued.}-——-A purchaser 
of Crown lands who has paid the 
purchase-money can maintain an action 
of ejectment, although a Crown grant 


may not have been issued to him, his 
right. to Nesp we being a statutory 
one & not merely equitable.—NEWTON 
v. CRAMOND (1877), 3 N. Z Jur. N.S. 
(Ss. Cc.) 122.—-N.Z. 

r. Title derived from foreclosure & 
sale—Property mortgaged by tenant 
by curtesy.J—MCLELLAN vt. TAYLOR 
(1901), 40 N. Ss. It. 275.—CAN. 

t. Title derived from tenant by the 
curtesy. \—e LYNETYr (1920), 46 O. lL. ht. 
668; 517.2 L. RR. 480; 17 O. W.N. 
31 7.—CAN. 

a. Land sold for wnnaid taxes ~— 
During absence of plaintiff.)—LORING 
vw, sla oa (1896), 5 B.C. Tt. 185. 


— 


b. Patent from Crown -—- Mutilated 
-}—If & person rely on a patent 
from the Crown to make out his title, 
he should, in the event of its being 
mutilated or injured so as to render 
it impossible to ascertain its contents 
satisfactorily, obtain an exomplifica- 
tion.—GOoDLITTLE d. SNYDER». 
BARKER (1836), 5 O. S. 333.—-CAN. 


c. Paper title in plaintiff — Onus 
on defendants.)}-—-In an action of 
ejJectment, where pltf.’s paper title 
is undisputed, the onua is on defts.— 
533.—CAN. 


ad. Proof where no title from 
Croun.}—IJleld : where a party claim- 
ing land in ejectment docs not derive 
his title from the Crown, he is bound 
to start from some one in possession 
of the land, poxsession being in such 
a case primfé facie evidence of title.— 
MCLEOD v. DELANRY (1896), 29 N.S. TM. 
133.—CAN. 


e. Title under lost will—Evidence 
to prove contents of will.}—EPpiIscoPaL 
ROMAN CATHOLIC CORPN. v. MURPHY 
(1898), 8 Nfid. L. R. 96.—NFLD. 


f. Defendant in possession wnder 
written pr cemcn HL vMaence of agree- 
ment.}—Where pltf. in ejectment 

roves no documentary or promissory 

tle but relies upon the estoppel arising 
from his ha et deft. into possession 
of the land, it appears that deft. 
took possession under a written - 
ment, pitf. cannot recover without 
producing the agreement or giving 
secondary evidence of it after notice 
to produce.—DokE v. BLANCHE (1855), 
3 All. 180.—CAN. 


as. Tille derived from yerson at- 
tainted—Forfeiture on attainder removed.) 


—Dor d. StTrnvens v. CLEMENT (1851), 
4) U,. Cc. Rn. 650.—--CAN 


bb. Boundary in dispide—Survey. jes 


Dor d. STRONG tv. JONES (1849), 7 
U. C. 1. 385.-—CAN. 
6. —-—.}--In ejectmont, where pitt. 


6 e 
proves his title to possession of any 
part of the premises sued for, he 
must obtain a verdict, & the ct. will 
not go into the question of boundary, 
in order to dotermine the precise 
quantity of land he is entitled to re- 
cover.-~DOE d. SHELDON v. RAMBAY 
(1849), 7 U. C. R. 446.—CAN. 

dd. Claim by heir— Ancestor's title 
acknowledged by defendant.}—In eject- 
ment by co-helresses it was proved 
that the party in possession had 
acknowledged the ancestor’s title, & 
it was also shown that the lessors of 
put were his children; but the jury 
ound for deft.—Dor d. MuRrRovuGH 
CAN. . 

ee. Failure to prove title as deviace 
~—-kight to Alb title as heir or pur- 
chaser.\—Where the lessor of pltf. 
endeavours at the trial to establish 
his title as devises, & fails, he is not 
thereby precluded from insisting on 
his right as heir-at-law, or as a pur- 
chaser from the person last scised in 
possession.—-Dokr d. Hussey v. GRay 
(1842), 1 Ont. Dig. 2167.—CAN. 

ff. Tille to land acquired for rail- 
way purposes.|-—Where land had been 
taken by the G. Co. for the purpose 
of their railway under ) Vict. c. 81, 
8. 30, & 16 Vict. c. 99, the oo., in 
ejectment, Habart f them, can rely 
on the title acqui thereby, & are 
not driven to prove strictly the title 
of their grantors.—GREAT WxSTERN 
Ry. Co. vw. Luts (1881), 32 C. P. 166. 
—OCOAN. 


gg. Plaintiff claiming as controller 
vA property.J}—A., seised in fee of land 
devised the same to his son on condi- 
tion that he should support. pltf. durin 
her life, & that she should have contro 
of the dwelling-house on the land :— 
Wield: the son took the land con- 
ditioned for the maintenance of pitt. 
during her life, but that no title was 
conferred upon her under which she 
could bring ejectment, the control 
which the testator meant being merely 
the domestic management, not the 
ownership of the house.—-GRANT v, 
at alae (1866), 16 C. P. 395.— 


hh. Title of platntiff~—Question for 
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Sect. 12.—Appointment of receiver. Secis. 13 & 14.) 


certain time elected to pay into ct. an occupation 
rent, the amount of which was to be settled in 
chambers. — REAL & PERSONAL ADVANCE Co, v. 
M‘CartHyY & SMITH (1879), 40 L. T. 878 ; 27 W. R. 
706. 

1169, ——— ———-.]—-In an action for recovery of 
land brought by a landlord against his tenant under 
a proviso for re-entry for breach of covenant in his 
lease, a receiver of the rents & profits of the land 
pending the trial of the action may be appointed 
on. pltf.’s 6s acer aac v. BIRD (1882), 

. J. Q. B. 263, D.C. 

1170. -|— Under Jud. Act, 1873 (c. 68), 
s. 25 (8), the ct. has jurisdiction to appoint a 
receiver wherever it shall appear just or con- 
venient so to do, & consequently in an eject- 
ment action where the title to real property is in 
dispute. 

t is not a proper case for the exercise of this 
judicial discretion where deft. in an action for 
ejectment is the admitted heir-at-law of the last 
owner, & has as such taken possession of the 
property in dispute, & there appears to be a 
question to be decided between the parties, & the 
property is safe, & there is no evidence of waste ; 
& the mere fact that such deft. is impecunious is 
not a ground for the appointment of a receiver.— 
FOXxWELL v. VAN GRUTTEN, [1897] 1 Ch. 64; 66 
L. J. Ch. 63; 75 L. T.. 368; 41 Sol. Jo. 80, C. A. 
Annotations :—Distd. John v. John, [1808] 2 Ch. 573. 

Consd. Marshall ». Charteris, (1920) 1 Ch. 520, 

1171. -——-.]—The ct. has now a dis- 
cretionary powcr to appoint a receiver whenever 
it appears to the ct. to be just & convenient, & 
this power may be exercised where pltf. is seeking 
to recover land by a legal title. The discretion 
must be exercised with a view to all the circum- 
stances of the case. Among other things, it is 
important to bear in mind the position of the 
tenants, who, if deft. is not a person of undoubted 
solvency & remains in receipt of the rents, may 
be called upon to pay twice over if pltf. succeeds. 
The ct. has also to consider the probability of 
pltf.’s succeeding, & the length of deft.’s possession, 
& whether he has any prima facie title; & the 
legislature must be taken to have contemplated 
the result that: an application for a receiver may 
practically compel deft. in an action of ejectment 
to disclose his title. 

Where pltf. sought to recover land by a legal 
title, & the title of deft., who was a person of 
small means, i at to be shadowy, & pltf.’s 
title appeared be satisfactorily made out, 
subject to a point on the construction of a will 
which the Court considered very unlikely to be 
decided against him :—Held: a receiver ought to 
be appointed.—JOHN v. JOHN, [1898] 2 Ch. 573; 
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67 L. J. Ch. 616; 79 L. T. 362; 47 W. R. 52; 
14 T. L. R. 683; 42 Sol. Jo. 731. 

Annotations :—Distd. Marshall v. Charteris, (1920) 1 Ch. 
520. Mentd. Hewson v. Shelley, [1913] 2 Ch. 384. 

1172, ——_— .]— Where deft. in an ejectment 
action was in actual occupation of a house which 
was in dispute in the action, but was not in receipt 
of any rents & profits of same, the ct. refused, on 
an interlocutory application, to exercise its dis- 
cretionary j iction by appointing a receiver of 
the rents & profits of the house, & ordering deft. 
to give up possession to the receiver.— MARSHALL 
v. CHARTERIS, [1920] 1 Ch. 520; 89 L. J. Ch. 
364; 123 L. T. 162, C. A. 

Licensed ee ee of covenant.}—See 
LANDLORD & TENANT, Vol. XXXI., pp. 107, 108, 
Nos. 2434-2436. 

Joinder of claim for receiver.|—-See Nos. 1030~ 
1032, ante. 





Secr. 13.—MESNE PROFITS. 

See R. S. C., Ord. 3, r. 6. 

1178. Joinder of claim.j—A claim for mesne 
profits may be joined in an action for possession.— 
DUNLOP v. MACEDO (1891), 8 T. L. R. 43. 
Annotation :—Refd. Eliiott v. Boynton, [1924] 1 Ch. 236. 

1174. Action for mesne profits only—Necessity 
for proof of possession.|—It appears to be the 
established practice in these actions, where pltf. 
seeks to recover profits anterior to the day of the 
demise from the tenant in possession, or at any 
date from an occupier not the tenant in possession, 
that pltf. may recover them if he proves his title 
to the possession at the time the profits were so 
taken, & also the execution of the writ of pos- 
session or actual possession taken (PARKE, B.).— 
BARNETT v. GUILDFORD (EARL) (1855), 11 Exch. 
19; 3C. L. R. 1440; 24 L. J. Ex. 281; 25 
L. T. O.S. 85; 1 Jur. N.S. 1142; 156 BH. QR. 728. 


Annotations :-—Apld. Ocean Accident & Guarantee Corpn. 
v. Ilford Gas Co., [1905] 2 K. B. 493. Refd. Dunlop v. 
en eee 8T. L. R. 43; Eliott v. Boynton, [1924] 


1175. What damages recoverable.|—-One tenant 
in common recovers against another in ejectment 
by default. Trespass for the mesne profits lies. 

Damages are not confined to the mere rent of 
the premises; but the jury may give more, if 
they please (WILMoT, C.J.).—-GOODTITLE v. TOMBS 
(1770), 3 Wils. 118; 95 EB. R. 965. 
alnnotation :—Refd. Murray v. Hall (1849), 7 C. B. 441. 

1176. Loss of custom.|—In trespass for 
mesne profits after ejectment for the recovery of 
a house used as an inn, plitf. cannot recover the 
loss which he has sustained by deft. shutting up the 
inn, & destroying the custom, unless such damage 
be specially stated in the declaration.—DUNN v. 
LARGE (1783), 3 Doug. K. B. 335; 99 E. R. 683. 
Annotation :—Apld. Doe d. Levi v. Roe (1848), 6 C. B. 272. 





PART V. SECT. 13. 


1173 i. Joinder of claim.)—-A judg- 
ment in ejectment is not necessary 
before a claim for meosne profits can 
be enforced, as Supreme Code, r. 101, 
which provides that a claim for mesne 
proms may bo joined in an action for 
he recovery of land, enables mesne 
profits to be in an action for 
ejectment.—KIRKPATRICK & BARCLAY 
A Ppl gaa (1904), 23 N. ZL. RR. 


1175 i. What damages recoverable.)— 
‘RASER &. KaYr (1892), 25 N.S. R. 
102.—OCAN. 


1178 1!. ——-.}—EASTON t. ANDERSON 
(Alta.) (1907), 7 W. L. R. 283.—CAN, 


1178 iii, ——~-.}—In an action of 
ejoctnent piltf. cannot recover mesne 


profits which accrued while the title 
was in his predecessor.—MUSGRAVE vt. 
ANGLE (1910), 30 ¢ 


2 LL. T. O81; 43 
S. C. R. 484.—OCAN. 


1178 iv. -}—The foundation of 
the cause of action for mesne profits is 
the wrongful possession of deft., & the 
question to be determined in each case 
is the amount of the profits which the 
wrongdoer while in possession received, 
or if he had used ordinary diligence 
ought to have received out of the 
Shed ead aaa cial NATH Y w. 
SECRETARY OF STATE FOR INDIA (1926), 
I. L. h. 53 Calc. 993.—IND. 


m. Mitigation of damages.)— 
In trespass for meene profits deft. 
may show in mitigation of da 
the value of build erected on the 
premises by him.—LINnpsay v. M‘FarR- 








n. ~—— Damages for trouble in re- 
covery—Necessity for specially plead- 
ing.]—In an action for the recovery of 
land damages for trouble in the re- 
covery may be allowed without being 
specially Pe a v. TIZARD 
(Bask.), {1918} 2 W. W. It. 765.—CAN, 


o. Pleading.}—GRAaANT v. FANNING 

._——.}-McKENzIE »v. FAIRMAN 
(1850), 1 Cc. P. 50.—CAN. 

. Action brought recovery in 
ejertment—W hether t in efect- 
ment must be shown.}—Where after 


& recovery in ejectment an action is 
brought for the mesne profits, & 
evidence of title is given, it is not 
necessary to show the Judgment in 


Part V.—ACTION FOR 


1177. —— Special dam 
reco age.|—Special dam 
ogee J.) ae a trespass fox “cieane profits 
272 : 136 B. R. 1255. LEvI v. Rog (1848), 6 C. B. 
a ee sts.|— See DaMAG ; Vol. X : 
Nos. 247, 256, 258, 264 VO SVE Pe MS, 


eee pr hin landlord & tenant.) — See 
aie ENA ) e . ry Py 3 : ~~}, 3 
Nos. 6991-7009, NT, Vol. XXAI., pp. 552-554, 


SECT. 14.— e 

See R. 8. C., Ord. 18, rr. 8, 93 Ord. 14, r. 3 (b); 
Ord. 27, rr. 7. 8, 

1178. Whether conclusive as to title.) — A., 
tenant in tail in remainder, enters upon the estate 
of B., tenant for life, under a judgment in eject- 
ment, & enfeoffs, for the purpose of making a 
tenant to the pravcipe. Upon the grounds on 
which, in the ancient law, disseisins were con- 
sidered to be established ; on the doctrine which 
prevailed respecting them, both before & after 
the introduction of the assizc of novel disscisin, & 
by that of disseisin at election :—Held: an entry 
under such a judgment could not. possibly be a 
disseisin, & a recovery suffered by means of it 
could not. be subpereu. 

Then in truth & substance a judgment in eject- 
ment is a recovery of the possession (not of the 
scisin or freehold) without prejudice to the right, 
as it may afterwards appear, even between the | 
parties (LORD MANSFIELD, C.).— TAYLOR d. | 
ATKYNS v. TIORDE (1757), 1 Burr. 60; 1 Neny. 
1433 07 HK. R. 190; affd. (1758), & Bro. Parl. 
Cas. 633, Hl. L. 

Annotations: -Refd. Doe d. Atkyne vr. Worde (1777), 2 
Cowp. 689. Mentd. Fairclains do Empson rv. Shackleton 
(L770), 5 Burr. 2604; Peaceable d. Hornblower ee. Read 
(1801), 1 East, 668; Doe d. Cook vt. Danvers Heats 3 
Smith, K. B. 291: Jerritt re. Weare (1317), 3 Price, 575 ; 
Cholmondeley v. Clinton (1820), 2 Jac. & W. 1: Doe d. 
Maddock +. Lynes (1824), 3 B. & C, 388%; Cooke v, Yates 
(1827), 4 Bing. 90; Doe d. Teynham e. Tyler (1830), 4 
Moo. & P. 20; Doe d. Douglas v. Lock (1835), 2 Ad. & EI. 
705; Doe d. Buight v. Pett (1840), 11 Ad. & El. 842; 
Doe d. Hartridge tr. Gilbert (1843), 4 Q. BB. 423; Kevan vr. 
Habgood (1800), 30 L. J. Ch. 107; Simpson vr. Fogo 
(1x60), 8 W. KR. 407; Shrewsbury v. Keightley (1865), 
1y C. BLN. S. 606; Stimpson v. Hathurst, Shepherd vr. 
Bathurst (186%), 5 Ch. App. 193; Lowa «. Telford & 
Westray calbet 45 L. J. b B, 413; Weller vr. Stone 


(1885), 54 B. J. Ch. 497; Boyce 1. Kdbrovke, (1903) 1 
Ch. 836. 
1179. j|—Dor d. STRODE wv. SEATON, No. 





1161, ante. 
_———.]—See Estopre., Vol. XXI., pp. 145, 
164, 171, 186, 235, Nos. 86, 87, 220, 262, 263, 340, 
650, 653. 

1180. Distributive-—-Both parties partly success- 
ful.'—A verdict in ejectment may be taken dis- 


a RE ten = See ent a a ohne 








——n ee eS Te ee 


-—DERHAM f®, 


eject ment.—STEPHENHON 1. McCoMBS ane 


(1841), 1 Ont. Dig. 2159.—CAN. 
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tributively, & deft. is entitled to have it ontered 
for him for that part of the premises to which the 
lessor of plitf. has failed to prove title.—Dor d. 
BowMan te. Lewis (1844), 183 M. & W. 2413 2 
Dow. & L. 667; 141. J. Ex. 198; 158 B. R. 100, 


annotations -—-Refd, Sharland vr. Loaring (1847), 1 Exch, 
374: Alcock r. Wilshaw (1860), 2 K. &. K. 633. 


1181. Setting aside judgment——Judgment by de- 
fault---Delay in application.]-——Isaacs v, DIAMOND, 


{1880} W. N. 75, C. A. 

1182. By equitable mortgagee.}— 
A judgment by default in an action against a 
lessee for recovery of land on forfeiture may be 
set aside under HK. S. (., Ord. 27. r. 16, on the 
application of equitable mtgees. although not 
parties to the action.—Jacqurs 1. HARRISON 
(1883), 12 Q. B. D. 186; 88 1. J. Q. B. 1387; 50 
L. T. 246; 32 W. R. 274, D.C. 3 asubaeguent pro- 
ceedings (1884). 12 Q. B. D. 105, C. A. 

Annotation: Mentd. Lock v. Pearce, (1899) 2 Ch. 828. 
On leave to person In possession to appear.} 
—See Sect. 8, sub-sect. 3, B., ante. 

1183. Summary judgment -~- Questions of title 
involved.|]-—-Where pltf. in ejectment claimed that 
deft. was estopped by payment of rent. from dis- 
puting his title :—Held: deft., who alleged receipt 
of rent by Aas as collector, was entitled to defond 
on the merite in the ordinary course, & the ect. was 
wrong in allowing judgment. to be signed by pltf. 
under Ord. 14. 

It is abundantly clear that. there are very serious 
questions of fact in debate which never ought to 
have been determined in’ a summary manner 
under Ord, 14 (Lorp HaALssuRyY).—-JONEgR  v. 
Sronk, [ISO] A. C. 1225 68 1. 3. P. CC. 683° 70 
1. T.174: OR, 437, PL. 

1184. -- --- Premises under Increase of Rent & 
Mortgage Interest (Restrictions) Act, 1920 (c. 17).|— 
(1) Where, in an action in the High Ct. by a land- 
lord to recover from his tenant possession of a 
dwelling-house which is subject to the provisions 
of ahove Act, deft. relies on the provisions of above 
Act, as, for example, under above Act, «, 5 (1), 
that. no rent. is lawfully due or that the ct. will not 
consider it} reasonable to make an order for pos- 
session, an application under Ord. 14 for summary 
judgment is misconceived, & deft. entitled to have 
leave to defend the action, 

(2) Semble: pltf. who brings an action in the 
High ('t. forthe recovery of possession of a dwelling- 
house to which above Act a ley is not entitled 
to recover apy costs even if successful.—-GIL v. 
Luck (1923), 03 iL. J. K. B. 60; 130 L. T. 331; 
40 T. L. R. 383 68 Sol. Jo. 100; 22 L. GC, 1. 292, 
C. A. 
Annotations: -As 

1K. BK. 628. 

1K. 3. 124. 


RECOVERY oF Lanp. 





 aaeaernenetetemtead 





to (1) Refd. Itussoff rc. Lipoviteh, 


192e} 
Aa to (2) Distd. Gunter v. Davis, 


192% 


Dork, Ge) 20. RR. , Fauta ev. Jones (18605), N. B. Dig. 41. 
481. L. T. 128.-~--IR. ~~CAN. 


vhere §j is for 
al Me ion for 


heal 1 & otnil .}—In 
pn ey of land & for mesne 
profits, where there were several 
pitfs., the Judgment was a joint one 
in the names 0! the pitts. :——Held : 
the recovery 6 mesne 8 peers must 
also be joint.— FRaBSER v. Kave (1893), 
26 N. 5. R. 111.—OAN. 

t. Whether suit for land bar to sub- 


nit suil for mesne fits.j-—A 
eed for on of is no bar 
a subsequent suit for © profite of 
such land accruing prior to the in- 
stitution of the former suit.—GurTrTa 
ANTI KaMIneDU 


MA f. AG 
AOR), I. L. R. 31 Mad, 405.—-IND. 
PART V. SECT. 14. 
11781. Whether conclusive as to Hile.)} 


Jj. -VOL. XKXVIII. 


a. Setting aside judgment --- Judgment 
by default —Judyment premature.)—-The 
writ of summons under Ejectment Act 
requires deft.to appear within 16 days 
after service; & summons was served 
on the 12th, & judgment aigned on the 
28th :—Held : 8000 .-—-SOoTT ov. 
DICKSON (1855), 1 P. R. 366.—CAN. 

b. —— Verdict for land not cleari 
deacribed. }—~-Where a pitf. hasrecov 
in ejectmen portion of the lands 


t some 
described in his writ, but it does not 


clearly a by the verdict to what 
Sortion of the premises claimed he is 
entitied, the verdict will not be sect, 
aside for uncertainty, aa the ct. will 
not assume that he will attempt to 
recover n beyond what he is 
entitled to.—HaMILTON vo. PICKLEA 
(1872), 9 N. 8. B. (3 G. & 0.) 87.—CAN. 

e. Enlargement of demtar.ji—Dor d. 


@. Deciaton of jury on mattera of 
fact not diaturbed.]--WALKER v. HAY Bite 
an YN. SS KS O&O.) 870. — 


e, RarT YG Mirae rie % MCDONALD 
(1892), 24 N.S. it. 241.~CAN. 

f. Kniry of final judgment — A fler 
admission of denaand in his evamina- 
tion.|-—-lp an action for the recovery 
of ljand pie may obtain an order to 
sign final judgment upon an admission 
of deft. ta his examination.—-Trust é& 
el Co. v. Hitt (1881), 9 P. R. 8.—~ 


A Afler judgment by ault, 
a an action for the eonevers oe tana 
deft. does not appear & inter- 
ault is entered 
been taken without 
formal demand, pitf. may, upon motion, 


EEE 
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Sect. 14.—Judgment. Sects. 15 & 16.) 


Admissibility in evidence in subsequent pro- 
ceedings.|——See Sect. 11, Sub-sect. 3, ante. 

Enforcement—Writ of possession.]—See ExEcu- 
TIon, Vol. X-XI., pp. 585 ef seq. 


Sect. 15.—NEW TRIAL. 

See R. 8S. C., Ord. 39. 

1185. Discretion of court—Whether appeal lies.} 
—(1) In the exercise of its discretion the ct. will 
in ejectment, as in other actions, grant a new trial 
apn payment of costs & other equitable con- 
ditions, where the cause, coming on unexpectedly, 
has been tried as an undefended cause. 

(2) The ct. will not require the payment of 
costs as between attorney & client. 

(3) The ct. in such a case, imposed as a con- 
dition, that deft. should not set up an beta ey 
term.—Dor d. CooLING v. APPLEBY (1841), 
Per. & Dav. 538; 101. J.Q. B. 72; 5 Jur. 24. 

1186. ——.]—-In _ an action of ejectment for 
recovery of aati ey demised, by reason of a for- 
feiture for breach of covenant, for converting 
dwelling-houses into shops, the ct. below held that 
the user of the premises in their altcred state for 
more than twenty years with the knowledge of 
the lessor, although occasionally complained of, 
was evidence from which a jury might presume a 
licence :—Held: the ct. below might have granted 
a new trial, but as in its discretion it did not, the 
C(t. of Appeal would not exercise a counter dis- 
cretion by granting such new trial.—GIBsSON v. 
Dora (1862), 7L. T. 71; 10 W. RB. 581, Ex. Ch. 
Annotations :-—Retd. Hepworth v. Pickles, [1900] 1 Ch. 108 ; 

Fe Summerson, Downie v. Summerson, {1900} 1 Ch. 112,n.; 

Clippens Oil Co. v. Edinburgh & District Water Trustees, 

[1904] A. C. 64; Gibbon v. Payne (1905), 22 T. L. K. 

54; Heath v. Deane, 11905) 2 Ch. 86. Mentd. Busby v. 

Avgherino, [1927] 2 Ch. 33. 

1187. Grounds for—Further material evidence.]} 
The ct. will in some cases grant a new trial of an 
ejectment, where a verdict has been found for 
deft., as where the lessors of pitf. have, since the 
trial, discovered that they had conclusive evidence 
of a material fact, the marriage of their ancestor, 
which they failed to prove at the trial, in conse- 
quence of mistaking the Christian name of the 
person to whom the ancestor had been married, 
& where it is expected that they may be obliged 
to enter to avoid a fine intended to be levied 
before a new ejectment can be brought. But they 
will only do so, on terms of the costs of the former 
trial, & the application for the new trial being 
first paid.—-WEAK d. BURGE v. CALLAWAY (1819), 
7 Price, 677; 146 B. R. 1098. 


REAL PROPERTY AND CHATTELS REAL. 





1188. Evidence not produced at first trial.)— 
Where, in ejectment, pltf. relies on the invalidity 
of a secon by reason of a former 


marriage by licence, one of the parties being a 
minor, & deft. has notice that the question in- 


tended to be raised is whether the first marriage 
was with consent of the minor's parent, it lies 
upon deft. to disprove consent; & the ct. will not. 
grant a new trial to let in evidence merettying 
such consent, where that evidence might have 
been produced at the first trial—Dor d. JaMuEs v. 
Price (1828), 1 Man. & Ry. K. B. 688; 6 L. J. 
O. 8S. K. B. 157. 

1189. ——— Objection taken but improperly 
stated at trial.|—If, in ejectment by a devisee, it is 
objected at nisi prius that the legal fee is in 
trustees named in the will, but the ct. is of opinion 
that they took a chattel interest, deft. will not be 
allowed to avail himself of this objection, so as 
to have a new trial, inasmuch as if the objection 
had been correctly stated at the trial, pltf. might 
have removed it by showing that the chattel 
interest was determined.—DoE d. GorD v. NEEDS 
(1836), 2 M. & W. 129; 2 Gale, 245; 6L. J. Ex. 
569; 150 E. R. 698. 

Refd. Doe d. Hiscocks v. Hiscocks (1839), 
5M. & W. 363; Doe d. Allen v. Allen (1840), 12 Ad. 
El. 451; styn v. Mostyn (1854), 5 H. L. Cas. 145; 
Micklethwait v. Micklethwait (1858), 4 C. B. N. 8S. 790; 
Grant v. Grant (1870), L. R. 5 C. P. 727; Ie Mayo, 
Cheater v. Keirl, [1901] 1 Ch. 404. 
1190. Reception of inadmissible evidence.| 

—Where, in ejectment, evidence was received ‘in 
favour of pltf. which was inadmissible, but all 
objections & exceptions were reserved for the 
opinion of the ct. above, by the consent of both 
arties :—Held: deft. was not entitled to a new 
rial without og bare of costs, on the ground of 
the reception of this evidence, if the legal evidence 
admitted showed the title to be in the lessors of 
pltf., as, upon such a reservation, the ct. are 
called upon to decide whether the lessors of pltf. 
are entitled to recover or not.—Dor d. GILBERT v. 
Ross (1840), 7 M. & W. 102; 8 Dowl. 389; 10 
L. J. Ex. 201; 4 Jur. $21; 151 H. R. 696. 


Annotations: - Doe a. Loscombe v. Clifford eo 7), 
2 Car. & Kir. 448 ; ore v. Liddell (1855), 7 De GQ. M. & G 





331. Mentd. Hall v. Ball (1841), 3 Man. & G. 242; Hib- 
berd v. Knight ca 2 Exch. 11; Newton v. Chaplin 
(1850), 10 C. B, 358. 


1191. Defendant taken by surprise.|—DoE 
d. COOLING v. APPLEBY, No. 1185, ante. 

1192. Action improperly dismissed.]—In 
ejectment to recover house property, deft., who 
claimed to be entitled to the property under a 
devise, gave notice to pltf. that he intended to 
adduce in evidence on the trial the probate of the 
will as proof of the devise to him. Plitf. did not 
within four days after the receipt of the notice 
give a counter notice that he disputed the validity 











obtain leave to enter final judgment.— 11871. Grounds for—Further material eo. -———~ ——.} BARTLETT v. NOVA 
BoaGGan v. HAMMOND (1900), 8 Nfid. ; Ok v. Jack .(1849), 1 | SooTta STEEL Co. (1907), 38 8S. C. R. 
h. R, 356.—NFLD. All. 476.—CAN. 336.—CAN. 


1187 ii. —— 





-}—It was shown 


PART V. SEOT. 15. 

h. Discretion of court.}—LEWwIR rv. 

k. ——.}—-Connon v. Davis (1873), 
9 N. 8. R, 172.—CAN, ( 
under Real Property Act is non-suited, 
a judge has discretion to allow or 
re @ new trial of the issue.— GRANT 
vw. HUNTER (1891), 8 Man. L. R. 220. 
—~ CAN. 


, --In an action of cject- 
ment, where the verdict is for deft., 
the will not ordinarily t a new 
trial, unless special ciro oes 
which prevent pitf. from 
another ET SALMON 
Qius v. McDowatp (1904), 36 N. B. R. 
689.—-CAN. 


by affidavits, in mo for a new trial 
in ejectment, that pltf. had in fact 
been attainted for treason, & the land in 
question forfeited to the Crown, & on 

is ground the ct. ted deft. a new 
trial on payment of costa.—-BUTLER rf. 
a (1854), 12 U. C. R. 255.— 


1188 i. ——— Kvidence not produced 
at first ata eae vw. PELLETIER 
(N. W. T.) (1906), 3 W. L. R. 67.— CAN. 

1191 i. ——- Defendant taken by sur- 

-}~YAaCKMAN v. JOHNSTON (i912), 
10. W. R. 86; 30. W. N. 634; 3 
D. L. R. 191.—-CAN. 
i.-- Jury improperly } 
—BROWN v. LETHBRIDGE (1876). 14 
N. 8. Ww. 8, Cc. R. (Eq.) 315.—A 


. —— General verdict for poe ipted 
— defendant entitled to part of land. }-— 
The jury having found a genera) 
verdict. ioe though deft. was in 
fact entitled to a part of the land :— 
Held: not Un 
FERRIER v. 
379.— CAN. 


for a new trial.— 
OODIF (1855), 12 U. C. R. 


‘ Verdict against evidence.) 
—KETCHUM v. MIGHTON (1856), 14 
U. Cc. R. 99.—CAN. 





deft.’s holding to be open & adverse to 
pitt. The any: however, found that 
eft. had ti y¥ adverse possession :—~ 


Part V.—AcTION For Recovery or Lanp. 


of the devise. At the trial of the cause, d - 

ie probate, & pltf. was coneuited. ou the 

po that, having omitted to give notice within 

© period of four days that he intended to ou 
evise he was precluded 


the validity of the 
cing so by Court of Probate Act, 1857 (c. 77), 


8. 64, although he was pre with evidence to 
show the incapacity of poker in :—-Held: the 
nonsuit must be set. aside & a new trial had, as the 
probate could not be taken to be conclusive 
evidence of the validity of the devise, & pltf. 
ought to have been allowed to contest the validit ; 
> BABRACLOUGH v. GREENHOUGH (1867), L. z. 
2Q. B. 612; 8B. &8S. 628; 386 L. J. Q. B. 251 ; 
15 W. R. 934, Ex. Ch. 


.{nnotations :—- .» Simpson er. Smith (2871). L. RL CLP. 
a a Ars ron Co. vr. Neath & Brecon ly. (1873), 
de oe Ka, 2. 


11938. Plaintiffs’ title admitted——-No posses- 
Sion proved.}—KinGston Race STAND v. KING- 
STON CorPn., No. 1150, ante. 

1194. Conditions imposed—-Payment of costs.) 
—Weak d. BURGE v. CALLAWAY, No. 1187, 


ante, 
——.]— DoE d. COOLING v. APPLEBY, 








1195, 
No. 1185, ante. 

1196. —-— Restriction of defence.)——Dor d. 
COOLING v. APPLEBY, No. 1185, ante. 


SEcT. 16.—COSTS. 


See R. 8. C., Ord. 65. 

1197. Several defendants—Eaoch defendant liable 
for the whole costs.)——In an action of ejectment, 
in which there are several defts., & pltf. succecds, 
each of defts., although defending only for part 
of the premises claimed in the action, is liable for 
the whole of pltf.’s costs.—JOHNBON v. MILLA, Re 
Foot (1867), L. R. 3 C. P. 22; 87L. J. C. P. 57; 
17 L. T. 215; 16 W. R. 182. 


-{nnotations -—Consd. Real & Personal Advance (Co. +. 
McCarthy (1881), 18 Ch. D. 362. Befd. Stumm v. Dixon 
(1889), 22 Q. B. D. 529. 


1198. ——— Unnecessary costs inourred—Dis- 
allowance.}|--The owner of the reversions upon 
four leases, each comprising a number of houses, 
brought four actions for the recovery of the 
houses respectively comprised in each lease, on 
the ground of forfeiture for breach of covenants to 
repair contained in the leases. He made defts. in 
the actions a very 1 number of persons who 
respectively occupied the houses as weekly tenants 
to H., to whom the leases had been assigned. . 
obtained leave to appear & defend the actions; &, 
subsequently having put the houses into a state 


Held: the verdict was nut perverse, , 
but there should be a new » as 
it was against evidence.—PORTER +t. 

t. Judgment by defaullt—Sugyestion 
of demand before action brought.}— 
ANDERSON © Marmgiorr (1855), 14 
u. C. R. 161.—GAN, 

aaa tes wore gues 
land.}—The ct. power grant a 
new trial as to balf of a lot of land, 


Weight of evidence 
New 


d. 
dant.}—-Deft. tn 


he really defend 
a vYv 





refused. 
CAMERON (1874 ry g N. 8. R. 467.—- CAN. 
PART V. SECT. 16. 


ment was in poe f d 

F’.’s tenant. a) F. was not a part hb. 
the action. 
- Deft. had no 
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of repair, he made application in each action for 
relie the forfeiture. An order for such 
relief was made by consent in each action on con- 
dition of his pes iny plitf.’s costs of the action as 
between solr. & client. On taxation of pltf.’s 
costae, the master allowed in each action (inier aha) 
items in respect of copies of the writ for service, & 
service thereof on of the weckly tenants. On 
apelseon for a review of taxation, the ct. bei 

of opinion that, under the circumstances, the 
object of the actions, namely, to compel the execu- 
tion of the repairs, might have been attained by 
one action against. H. as sole deft. :— Held: the 
above-mentioned items having been unneceasarily 
incurred, they must be disallowed under Ord. 65, 
r. 27 (20), but H. having consented to an order for 
relief in each action being made on condition of 
his paying plitf.'s costa of the action, the ct. could 


not order that. pltf. should only have the costs of 
one action.—-GEEN wv. HerRING, [1005] 1 K. B. 
162; 741 J. K. B. 62; 58 W. R. 8263 21 


T. L. BR. 08; eub nom. GREEN v. HERRING, GEREN v, 
MACKINTOCK, GEEN v. HUMPHRIES, GEREN v. Maaa, 
92 IL. T. 37, C. A. 


1199. Judgment by consent— No order as to costs 
~—Plaintiffs’ right to costs.J|~—-In an action of ejoct- 
ment, after appearance by defts., an order was 
made by consent at chambers, that plitfs. should 
be at liberty to sign judgment, with a stay of 
execution for six weeks; no mention of costs was 
made in the order :—-Held: as under the old 
practice in ejectment costs followed upon a judg- 
ment against real deft., the action of cjectment 
being within the Statute of Gloucester, & there 
being nothing in the (. L. BP. Act, 1852 (c. 76), to 
alter the law in this respect, pitfa. were entitled to 
their coste.--DALBIAC v. GREENFIELD (1875), 309 
J. P. 480, 

1200. Withdrawal of defence—By one defendant 
--Order for costs ‘‘so far as occasioned by de- 
fence ’’-—-Relief from liability for general costs.}— 
Where one of two defts. to an action of ejectment 
withdrew his defence, & was ordered, as one of the 
terms on which such withdrawal was permitted, 
to pay to pltfs. their costs of the action “ so far as 
they were occasioned by deft.’s dofence ’’ down to 
the date of the nd Pern to withdraw :—Held: 
the effect. of the order, the terms of which followed 
the language of the (. L. P. Act, 1852 (c. 76), 
s. 206, & were practically identical with that of 
Ord. 23, r. 1, was to relieve the withdrawing deft. 
from the gencral costs of the action, & to make 
him liable only for the additional or increased 
costa, over & above the general costs, occasioned 
by such deft. having defended the action.—- REAL 
& PERSONAL ADVANCE Co. v. McCartity (1881), 


uppearance of defendant.)—~Held : deft. 
in ejectment not having appeared, 
could not move for security. — OR EILLY 


with defendant - 
}) — McPnret vv. 


Liatil nee ‘s . ~~ Application after service oa 
ed ae bcd pihae notice. F000 vw. PYPHER (1844), if 
on of the land as (7. KR. 309.—-CAN. 


Second urtion betaseen same 
purties for same land.|~-The mere fact. 
of a second action of ejectment. bel 





Pitt. 


allowing the | verdict to stand asto the means & could not, pay the costa of the bros ht between the samo partion, 
er ’ suc, on :— : . mau ur the same land, {s no reason for 
ew trial is in the discretion of thect.— costs.— WALDRON v. MITCHELL. tf 892), or security of costa if the cuats 
peer an STEWART (1865), 15 ©. P. G a a Meee a 163; 8 N. 8. re the : grit neve ir pages 
—— * e e e le 8060T} on n & 

b. Liabtlit vA assignee of reversion e. Of plat .J—In an ac- falth.—-ARMSTNONG 1. ONTUOMERY 
_-~.4 pplication be titi as real tion of pisctinent tke consent rulo (1871), 5 P. R. 461.—-CAN. 
defendant ee je ees Cee. imposes upon the lessor of plitf. the k. ———- Whether intiff entitled to 
plaintiff pped from tea- necessity of paying costs.—DOK d. get up property in depute as curity.) 
tion for coats.}—LUT2Z v. BeaDLy (1871), SUPPLE v. BURTON (1849), 3 Nfid. ae ad tf. could not set up the 

Dp f 

5 P. R. 418.—CAN, L. R. 100.—NFLD. subject-matter of the sult ax security. 


ec. Rule taken out wnder aslatule— 


f. Security for cosdle—Necesstty for 


To accept this property as security 
ERE 2 
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Sect. 16.—Costs. Sect. 17: Sub-sects. 1 & 2.] 
18 Ch. D. 362; 45 L. T. 116; 30 W. R. 481, 


. A. 


sei tala :~—Apld. Dearsly v. Middleweek (1881), 18 Ch. D. 


1201. Costs not following event-—On good cause 
shown—What amounts to good cause—Appeal 
from decision of trial judge.]—In an action for the 
recovery of several closes of land the jury gave 
a verdict for pltf. for about half the land claimed, 
& for deft. for the remainder. The judge before 
whom the action was tried ordered that the costs of 
both parties should be added i ene divided 
equally, & that each party should pay half the 
total thus arrived at :—Held: (1) an appeal could 
be brought from this order, for that good cause 
must exist before the jurisdiction to make the 
order could arise, & whether facts did or did not 
exist which would constitute good cause could be 
the subject of an appeal; (2) good cause did not 
exist in this case, & the order ought to be set 
aside.— JONES v. CURLING (1884), 13 Q. B. D. 
262; 638 L. J. Q. B. 373; 50 L. 'T. 349; 82 W. R. 
G51, C, A. 

Annotations :~—As to (1) ld. Reid, Hewitt v. Joseph, 
11918) A.C. 717. Consd, Campboll v. Pollak, [1927] A. C. 
732. . Forster v. Farquhar, [1893] 1 Q. B. 564; 
Haskell Golf Ball Co. v. Hutchison & Main, (1906] 1 Ch. 
518. Aa to (2) Consd. Huxley v. West London Extension 
Hy. (1889), 14 App. Cas. 26. Refd. Wood ». Cox (1889), 
5'T. L. R. 272; Bostock v. Ramsay U. C., [1900] 2 Q. B. 

616. Generally, Refd. Moore v. Gill (1888), 47. L. R. 738 ; 

Roberts v. Jones, Willey v. G. N. Ry., [1891] 2 Q. B. 194; 
O’Connor_ v. Star Nowspaper Co. (1893), 68 L. T. 146; 
Martin v. Benson, (1927) 1 K. 3.771. Mentd. Temperance 
Loan Fund v. Krwood (1927), 137 L. ‘I. 449. : 

1202. Action for premises under Increase of 
Rent & Mortgage Interest (Restrictions) Acts.]— 
GILL v. Luck, No. 1184, ante. 

1208. .|—Pltf. obtained judgment against 
deft., who was a trespasser, for possession of 
premises which by reason of their rental were 
within the Increase of Rent & Mortgage Interest 
(Restrictions) Act, 1920 (c. 17) :—Held: although 
the premises were within the Act the claim for 
possession against a trespasser was not one 
* arising out of this Act’ within the meaning of 
sect. 17 (2), & consequently pltf. was entitled to 
costs.—GUNTER v. DAvis, [1925] 1 K. B. 124; 
a J. K. B. 352; 1382 L. T. 588; 69 Sol. Jo. 
aan :—Conasd. RussolY ve. Lipovitch, [1925] 1 K. B. 





Sect. 17.—STAY OF PROCEEDINGS. 
Sus-SECT. 1.—IN GENERAL. 


1204. Former action still pending.]—The ct. 
will not stay proceedings in one ejectment till the 
event of another be determined.—-MARTIN v. 
Davis (1781), 2 Barn. K. B. 47; 04 E. R. 347. 

1205. ———.]—-The ct. refused to stay the pro- 
ceedings in an action of ejectment on a forfeiture 
for non-payment of rent, on the mere ground that 





would have the effect of determining 
the real matter in controversy between 
the ties in a summary manner & 
upon a collateral application.—ORMAN 


1. Amendment of plea limiting 
defence to part of land claimed—Dis- 
continuance by plaintiff as to resitdue— 
Division of coats.}—FAaIRBANKS 0. 

m. Table of feea cstablighed u 
C.L. P. Act, 1873~-. itcation to actions 
of ejectenent.) — wh? 


to actions of ej 


lands, & defts. 


by order in c 


established under above Act applies 

ectment & is taxable 
under consent rule.——Dor d. HaRTT 0. 
BRAYLEY (1876), 3 Pug. 468.—CAN. 


n. Claim abandoned by plaintiffe— 
Liability for third party costa. }— 
Where pltfs. brought action against 


defts. to recover possession of certain 
resisted 


alsu served a third 

H., claiming indemnity ; &, thereupon, 

oh roee mera bere,.cn Le oe a 
0 efts., H. was made a part po 

deft. to the action, & pltfis. afterwards FLEMING (1900), 1 R. 127.—OAN, 
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another ejectment had previously been brought 
in the Q. B. in respect of a former forfeiture, in 
which action a rule for a nonsuit was aca Pa 
DoE d. HENRY v. GUSTARD (1842), 4 Man. & G. 
987; 5 Scott, N. R. 818; 134 BE. R. 404. 

1206. Surviving partner against representative of 
deceased partner—Partners joint lessees.}—Injunc- 
tion against a surviving partner, proceeding b 
ejectment to obtain possession of a farm of whic 
a@ joint lease had been made to himself & his 
deceased partner.—ELLIOT v. Brown (1791), 3 
Swan. 489, n.; 1 Vern. 217, n.; 86 E. R. 948, 


° 2 


Annotations :-—Consd. Jackson v. Jackson (1804), 9 Ves. 

591. Refd. Dale v. Hamilton (1846), 5 Hare, 369. 

1207. Possession tortiously obtained.|—-Where 
pltf. has by tortious means got into possession of 
property, pending a suit to establish his equitable 
title to it, the ct. will not stay pe ie proceedings 
against him for the recove possession.— 
GRAFTON v. GRIFFIN (1830), 1. & M. 336; 39 
KE. R. 130, L. C. 

1208. Action for trespass pending—Same title in 
dispute.|—Where lessor of the pltf. in an action of 
ejectment, who is suing in forma pauperis has 
previously brought an action of trespass which is 
still pending in the ct. of Q. B. against some of 
present defts. for ejecting him from the premises 
sought to be recovered in the ejectment, in which 
action the question of title to those premises was 
raised upon the pleadings, the ct. will stay the 
proceedings in the ejectment to abide the result 
of the action in the Q. B. upon the application of 
defts. & their entering into an undertaking to 
give up possession of the premises & to pay 
mesne profits, to be ascertained by the master, 
in the event of the judgment in the action of tres- 
pass being for pltf.—DokE d. ADAMs v. SANDERSON 
(1844), 1 New Pract. Cas. 34; sub nom. DOE d. 
ADAMS v. RANDERSON, 3 L. T. O. S. 182. 

1209. Special case pending—-Death of plaintiff 
before hearing.|—Where, on the trial of an eject- 
ment, a verdict was found for pltf., subject to a 
special case, & before the special case was stated 
the lessor of pltf. died, the ct. discharged a rule 
to stay the proccedings in the action upon the 
terms of the representative of the lessor of pltf. 
giving security for costs—-Dok d. EGREMONT 
(EARL) v. STEVENS (1845), 14 L. J. Q. B. 258; 5 
L. T. O. 8S. 100; 10 Jur. 570. 

1210. Numerous actions to recover same property 
—Undertaking to try one.|—-When there are a 
great number of actions of ejectment brought to 
recover the same property, the ct. will not compel 
pitf. to give a peremptory undertaking to try in 
more than one of them, especially where the 
reason for bringing so many actions is to prevent 
Stat. Limitations from taking effect. 

There ought to be a peremptory undertaking in 
only one case (per CuR.).—PADWICK v. Batt (1849), 
12 L. T. O. S. 379. 

1211. Judgment paris jnkd obtained.j]—W here 
deft. had obtained a judgment in ejectment in 


oO 
uss. 


abandoned their claim to the lands :— 
Heid: piltfs. must y H.'s costs.— 
BeaRD t. CREDIT VALLEY Ry. Co. 
(1885), 9 QO. Rh. 616.—CAN. 


PART V. SECT. 17, SUB-SECT. 1. 


o. Stuy pending receipt by endant 
of value of his a A lai d. 
the claim, & Syorte. Bass (1851), 8 U. C. R. 147.— 
y notice upon CAN, 
a - p. Action for re of tnatalments 
S { purchase-money Zs } -}~ SPEARS v. 


Part V.—ActioN FOR Recovery or LAND. 


respect of an interest in a term of which only three 
days existed, & it appeared that the proceedings 
had been taken to obtain an improper advantage, 
4n injunction was granted to restrain the issuing 
of 4 writ of habere.—BUCKLAND v. GrBBINs (1863), 
1 New Rep. 541; 32 L. J. Ch. 301; 8 L. T. 129; 
9 Jur. N. 9.781; 11 W. R. 483, L. C. 
A Telation :—Reld. Ke Nisbet & Potts’ Contract, [1905] 
1212. Winding-up petition pending.|—Creditor’s 
petition to wind ae co. having been directed to 
he heard by the M.R., & it being desirable that 
an action of ejectment brought by the freeholders 
against the co. to recover the possession of land 
on which the co. had erected buildings, which 
constituted its principal assets, should be stayed 
until the winding-up petition had been heard, 
creditor applied for that purpose to the Common 
Pleas Division of the High Ct. in which such action 
was pending :—Held: notwithstanding Jud. Act, 
1873 (c, 66), 8. 24 (5), the M.R. might still, under 
20 & 26 Vict. c. 89, 8. 85, restrain further proceed- 
ings in the action of ejectment; &, therefore, 
though the Common Pleas Division had power to 
restrain such proceedings it declined to interfere 
at the instance of such creditor, as it: considered 
it more convenient that the power to restrain 
should be exercised by the ct. before which were 
the winding-up proceedings.—KINGCHURCH _ v. 
PEOPLE's GARDEN (‘o. (1876), 1. PLD. 455 45 
L. J. Q. B. 1313; 33: LT. O81; 24 W. RR. 475° 1 
Char, Pr. Cas. 15. 
atnnotations: Refd. Re livers Protection & Manure (Co., 


Necdbam er. Same (1875), 45 L. J. Ch, 132; Walker rv. 


Banagher Distillery Go. (1875), 1 Q. 2B. 1). 129; Ike 
Morriston Patent Fuel & Brick C'o., [1877) W. N. 20. 
1213 Defendant sued as executor —Stay pending 

administration of estate.|—-e Pimm, MALKIN. 1. 

Pina, STEWARD v. SHARPE (1910), 60 Sal. Jo. 


27. ('. A. 


SUB-SECT. 2.—UntTit Costs OF PRIOR PRO- 
CEEDINGS PAID. 
See Supreine Court of Judicature (Consolidation ) 
Act, 1025 (c. 49), s. 413; R. S.C. Ord. 26, 
4 


r. 4. 

1214. Subsequent action in respect of same title.) 
-—Costs not demandable for a number of eject- 
ments. But the point there is, that proceedings 
upon a subsequent cjectment shall be stayed, 
pending a former one brought for the same lands 
upon the same title.—THRUSTOUT v. TROUBLE- 
sOME d. PARKE (1738), 2 Stra. 1009; Andr. 207 ; 
O3 E.R. 1006. 

Annotation :—-Consd, Haigh v. Parls (1816), 16 M. & W. 

144. 


1215. ——~.j—The ct. will stay Pir seisanae ina 
second ejectment until the costs of a former eject - 
ment are paid, though the demises are different, 
if it does not. appear that the title is different.— 
FaICLAIM vw. THRUSTUUT (1784), 3 Doug. K. B. 
405; 99 E. R. 720. 

1216. -|—The ct. will stay proceedings in a 
second ejectment brought on the same title till 
the costs of the former ejectment be paid, though 
the lessors of pltf. are different.—Dor d. Lawson 
vy. Law (1785), 4 Doug. K. B. 250; 99 E. RK. 
yaar :—Apla. Doe d. Feldon v. Nee (1800), 8 Term 

Hep. 645. 


ee oe me 





ee ee 





te until 
cocdings inst 
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contestant, served with notice, will 


| costa were never paid. 


not be prevented 


claimant, in respect 
in question, ordered to 
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till the coste of a nonsuit in a former ejectment, 
brought to try the same title, were paid.—KEENE 
Pia (1796), 6 Term Rep. 740; 101 EB. R. 


Annolations :--Apld, Doe d. Mudd v. Roo (1840) 
Distd. Doe d. Bampton v. Standish (1842 
. Tichborne v. 1 (1873), L. R. 8 

. Sanders «. Sanders, (1911) P. 101. 

1218. .]}—Proceedings in ejectment stayed, 
till the costs of a former ejectment, brought by 
the lessor of pitf. against deft.’s father on the same 
title, were paid.—Dog d. FELpON v. Ros (1800), 
8 Term Rep. 645; 101 E. R. 1594. 

.tnnolationa 2 . Doe d. Rees ve. Thomaa (1835), 4 Ad. 

& KL 348, d. Doe d. Mudd o. Roe (1840 Dowl. 


aaa : Pagel 
716. CG. P. 99. 
Refd 





toe Distd. Doc d. Bamptan e«. Standish ( tah). 6 Jur. 
1219. .]—Proceedings stayed in an action 





of former cjectment till the costs of a nonsuit in a 
former action of ejectment brought to try the same 
title are paid.—-Dok d. CoTrerRELL v. Ror (1819), 

1 Chit. 195. 

1220. ———.]—~Whoere an heir-at-law bronght an 
vjectment to recover part of the devised premises, 
& failed, & afterwards brought a second cjectment 
against other parties, who held other parts of the 
devised premises, the ct. refused to stay the pro- 
ceedings in the second action until the coste of the 
first were paid.-— DoE d. Taylor v. HARRIS (1829), 
4 Man. & Ry. K, B. 569, 

Annotations; Dbtd. Doo d. Heighley c. Harland ETS 
i ear 761. W.F. Doo d. Brayne vr. Bather (1848 
1221. -—— -.J]—-A. having brought an bt Cockle 

had judgment. of nonsuit against him; afterwards 

he was discharged under Insolvent) Debtors’ Act, 
the costs of the ejectment being inserted as a debt 
in his achedule. The assignee of his estate having 
brought a second ejectment upon the insolvent’s 
original title, the ct. stayed the proceedings in it 
until the costs of the first were paid.--Dor 4d. 

STANDISH v. Hor (1833), 56 3. & Ad. 878: 2 Nev. 

& M.K. B. 468; 310 B, RR. 1016. 

1222. --—.| A. & IS. jointly brought two 
ejectments on the same title, one against C. & the 


| other against, 1), & recovered in both. In a third, 


brought by A. & B., on the same title. against C. 
& 1)., defts. had « verdict, & taxed their costs, but 
never made any express demand of them. The 
Four years after the trial 
of the third cause, , released to C. & D. his claim 
to the premises in dispute, in consideration of 
money, & of a covenant by C. & D. to suspend 
their claim against B. for costa. Afterwards A. 
died ; & his son brought ejectment against ('. & I). 
on the title relied upon in the former actions. Upon 
motion to stay proceedings till payment. to C. & D. 
of the costs recovered by them :—Held: the facts 
of thia case did not take it out of the ordinary 
rule, & defts. were ontitled to the stay of pro- 
ceedings.—Duok d. RErES uv, THOMAS (1835), 4 
Ad. & El. 348; 111 E. R. 818. 
Anndation :~ Apld, Doo d. Mudd v. Roe (i840), 8 Duwl 444, 

1228, —-—-.|—-The ct. will stay proceedings in a 
second action of ejectment, until the payment of 
‘he costs of a former one, the title being the same, 
although prowing crops were seized under a writ 
of possession in the first action of sufficient value 
to cover the coste.—-DoKr d. CHAPMAN v. BLACK 
(1839), 3 Jur. 246. 

1224. e}— Where the lessor of pitf. in eject- 
ment is son & heir of the lessor in a former 





t ceneaniadammmanamanel PRer bpeet tees Sanne emeeme ter hc te tg ee SAT SOS ey Sete RAE Rinne Tone Acer antateteRRD fey pltanmreniet 


from assert! his | contestant.—-SHKPHERD tv. HAYBALL 





yment of costa of pro- {| (1867), 13 Gr. 681.—CAN. 
ftated by him against 12144. ——-.J—Dokr d. WippicomBr 
of the areperry *, BRAZIL (1951), 3 Nid. L. H. 200.- 
be paid by the | wip. 
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Sect. 17.—Stay of proceedings: Sub-sect. 2. Sects. 
18,19 & 44 oi 


ejectment & claims under the same title & 

poses the same deft. but brings his action. for 
fferent premises the ct. will stay proceedings 

until the costs of the first action are paid.— DoE d. 

HEIGHLEY v. HARLAND (1839), 10 Ad. & El. 761; 

3 Jur. 1189; 113 B. R. 289. 

Annotation :—Refd, Doe d. Brayne v. Bather (1848), 12 Jur. 

1225. .]— Where an application is made to 
stay the proceedings in ejectment till the costs of 
a former action are paid, the material question is, 
whether it is the same title which is to be tried : 
& it is not material if the original lessor of pltf. & 
deft. be dead, the parties to the second action 
deriving under them.—Dor d. Mupp v. Rog 

1840), 8 Dowl. 444; sub nom. DoE d. MuppD v. 
UCKERMORE, 4 Jur. 607. 

1226. -]—Where a rule was obtained for 
staying proceedings in ejectment until the costs of 
former actions of ejectment & for mesne profits 
were paid on the ground of the same title being 
again in muapute, the rule will be discharged, if the 
lessor of pltf. swears generally that his claim is 
not founded on the same title as was previously 
litigated, although he does not state under what 
title he does claim.—DorE d. BAILEY v. BENNETT 
(1841), 9 Dowl. 1012; 5 Jur. 872. 

1227. —-—-..—Where several actions of eject- 
ment have been unsuccessfully brought, con- 
testing the title to certain premises, if possession 
is obtained of these pre s in a subsequent 
action of ejectment, founded on the same title, 
as upon a vacant possession, the ct. will compel 
the lessor of pltf. to stay his proceedings, until 
the costs of the former ejectments are paid.— 
HARVEY d. BEAL v. BAKER (1842), 2 Dowl. N. S. 
765; 6 Jur. 605. 
ane :—Consd. Tichborne v. Mostyn (1872), L. KR. 8 


1228. — ea Ss the title to land has been 
tried in ejectment, & judgment given, & the 
unsuccessful party, not having paid the costs, 
brings another ejectment for lands held by the 
same title, the ct. will, at the instance of deft. in 
such new action, stay proceedings till payment of 
costs, if it appear that the second action turns upon 
the same question of title which was decided in the 
first, as the validity of the same will, though a 
different parcel of land be claimed, & a different 
person made deft. Although the party who was 
sole deft. in the first action makes his wife a joint 
leasor of pltf. in the second.—Dor d. BRAYNE v. 
BaTHER (1848), 12 Q. B. 941; 181. J. Q. B. 2; 
aa T. O. S. 192; 12 Jur. 1087; 116 E. R. 
Annotation s~Apld. Tichborne v. Mostyn (1872), L. R. 8 

1229, ——— Substantial identity.|-Where pltf. 
has failed in one action & brings another against 
the same party or some one identified in interest 
with him for the same, or what is substantially 
the same cause of action, the ct. will stay proceed- 
ings in the second till the costs of the first are 
paid, unless it is shown that pltf. has a real 
probable cause of action.—CoBBETT v. WARNER 

(1866), L. R. 2 Q. B. 108; 8 B. & S. 21; 86 
L. J. Q. B. 94; 16 L. T. 150; 31 J. P. 548; 15 
W. R. 403. 

Annotation :-—Refd. Morton v. Palmer (1882), 9 Q. B. D. 89. 

1230. ——- ———.]—-To entitle deft. in ejectment 
to apply for a satay of the proceedings until the 

‘costs of a former unsuccessful action of ejectment 
are paid, it is not necessary that the parties 
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should be  Sedapaectond the same, or the premises 
sought to recovered identical; it is enough 
that pltf. is the same in both actions, & that the 
same title in substance is in issue. To induce the 
ct. to abstain from acting upon this rule, it must 
be clearly made out that plti.’s want of success on 
the former occasion was the result of perjury or 
fraud, or some miscarriage for which he was not 
responsible. Before moving for a stay of the 

roceedings, defts. had given pltf. the ibeces 4 

ays’ notice to proceed, under C. L. P. Act, 185 
(c. 76), 8s. 202 :—Held: this was no waiver of their 
right to move for a stay in the proceedings until 
the former costs should be paid ; but, the probable 
amount of the costs being large, the ct. made it a 
condition that the time for proceeding to trial 
should be extended by six months.—TiICHBORNE v. 
Mostyn (1872), L. KR. 8 C. P. 29; 41 L. J.C. P. 
113; 26 L. T. 554; 20 W. R. 661. 

1231. .|—A., in 1891, took possession 
of the house of OC. <A. gave up the house, & C. 
brought an action against him in the Q. B. Div. 
for trespass, & claimed damages. C. in claim 
alleged possession. A. put in a defence that he, 
A., in 1891, was in possession, & if pltf., C., was in 
possession, that he, C., was wrongfully in possession. 
A. then withdrew his defence, & was ordered to 
pay the costs of the action. A. then brought an 
action against C. in the Ch. Div. asking for a 
declaration that he was entitled to the property. 
& for possession. This was a summons on behalf 
of C. asking that all proceedings in the second 
action might be stayed uatil the costs of the action 
for trespass had been paid by A.:—Held: the 
cause of action was substantially the same as that 
in the Q. B. Div., & the ct. had jurisdiction to stay 
proceedings in the second action until payment of 
the costs of the first action.—HALL v. PAULET 
(1892), 66 L. T. 645. 

1232. Previous action not proceeding to judg- 
ment—Withdrawal of record.|—Where there has 
been no decision on the merits in a former action 
of ejectment the record having been withdrawn, 
& judgment as in case of a nonsuit obtained, the 
ct. refused to stay a second ejectment, until the 
costs of the former were paid ; deft. in the second 
being merely heir-at-law & devisee of the former 
deft., & having therefore no interest in those 
costs.—DorE d. BAMPTON v. STANDISH (1842), 6 
Jur. 716. 

1233. Previous action unsuccessful — Discon- 
tinued action.|—S., in 1857, brought an action of 
ejectment against D. for certain lands. In 1858 
it was agreed that the ejectment should be dis- 
continued, & a chancery suit substituted. The 
ejectment was not, in fact, discontinued, but the 
chancery suit in substitution was instituted; & 
was dismissed :—Held: this was such an unsuc- 
cessful prosecution of the previous suit as to entitle 
deft. to have pltf. give security for costs in the 
subsequent action of ejectment for the same lands. 
—SKENE v. Daviks (1866), 7 B. & S. 4638; 14 
L. T. 622; 14 W. R. 776. 

1234. Through fraud or perjury.|—-Semble: 
the ct. will not stay the proceedings in an ejectment 
until the costs of a former ejectment are paid, if 
it appear that the verdict was obtained by fraud 
& perjury.—DoE d. ReEs v. THomas (1824), 2 
B. & O. 622; 4 Dow. & Ry. K. B. 145; 2L. J. 
O. 8S. K. B. 94; 107 B. R. 515. 

Annotations :—Reld. Hoare v. Dickson &1849),,7 C. B. 164; 

Tichborne v. Mostyn (1872), L. R. 8 C. P. 29. 

1235. .]|—TICHBORNE v. Mostyn, No. 
1230, ante. 

1236. ——— Circumstances beyond | rsa con- 
trol.}—TICHRORNE v. Mosryn, No. 1230, ante. 
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SEcr. 18.—RECOVERY IN COUNTY COURTS. Writ of ion.}—See Execution, Vol. XXI., 
ee County Courrs, Vol. XIII., pp. 464, 469- pp. 585-591, Nos. 1632-1719. 


471, 498, 498 
481, 755, 756,025. pO TAB ae ake ASS, 


Secor. 20.—-RECOVERY BY MORTGAGEE. 
SEcr. 19.—RECOVERY IN EXECUTION. | See Mortaaar, Vol. XXXV., pp. 330, 394-399, 
Possession under writ of elegit.|—See Execu- 406-410, 566, 612, Nos. 731-787, 1370-1408, 
TION, Vol. XXI., p. 571, Nos. 1450-1462. ' 1474-1499, 3984, 3495-3504. 


REAL REPRESENTATIVE. 


See EXecuToRS AND ADMINISTRATORS. 


RE-ASSURANCE. 


Sce INSURANCE. 


REBELLION. 


Sec CRIMINAL LAW AND PROCEDURE, 


RECEIPT. 


See BANKERS AND BANKING; BILLS or SALE; BuitpInG Socikries ; Contract; HEvipENoE : 
Mortgage; SALE OF LAND; AND PARTICULAR TITLES passwm. 
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